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Am e n d in g t h e  Un ifo rm  Lie n s  Act  Ba ckgrou n d  Ma t e r ia ls  
Pro f. R.C.C. Cu m in g - No t e s 

Excerp ts from  Cum ing,  

Th e  Sp re a d in g In flu e n ce s  o f PPSA Con ce p t s : t h e  Un ifo rm  Lie n s  Act  

p u b lish e d  in  (1999), 15 Bu sin e ss  a n d  Fin a n ce  La w  Re vie w  1 

The  excerp ts se t ou t be low re fe r to  m atte rs which , in  m y opin ion , the  
Com m ittee  m ay want to  consider. If you  have  specific thoughts on  any of 
them  and  wish  to  discuss them  with  m e , p lease  fee l free  to  do so by 
phone  or e -m ail. By the  way, I will not be  in  the  least offended  if you  th ink 
tha t any one  or, indeed , a ll of the  “issues” listed  be low are  of no 
significance . 

Issu e  1: (Se e  n o t e  1) 

Since  a  sta tutory lien  a rises by opera tion  of law and  not as a  resu lt of 
agreem ent be tween  parties, it is  necessa ry to  identify the  circum stances 
in  which , for policy reasons, a  lien  should  be  given . The  sta tu tory lien  that 
would  be  created  by the  Uniform  Liens Act would  a ttach  when “se rvices” 
including[1] labour and  m ate ria ls p rovided  for the  purpose  of restoring, 
im proving and  m ain ta ining, storage , transporta tion, carriage  or towing of 
goods a re  rendered  a t the  request of a  person  in  possession  of the  goods 

Issu e  2: (Se e  n o t e  2) 

Section  25 provides for the  repea l of “any lien  under the  com m on law for 
which  a  rem edy is p rovided  under” the  Act.[2] Section  27 provides for the  
repea l of com m on law and  sta tu tory hote l keepers’ liens, repa ire rs’ and  
warehouse  opera tors’ liens. An enacting jurisd iction  should  identify the  
circum stances, in  addition  to  those  provided  in  the  Uniform  Liens Act, 
under which  a  sta tu tory lien  is warranted  and , if necessa ry, expand  the  
scope  of its  new legisla tion  and  repeal a ll o ther liens that a rise  when 
se rvices a re  perform ed in  re la tion  to  goods. It is  the  authors view tha t, 
un less th is is  done, one  of the  benefits of the  m odern izing of th is a rea  of 
the  law will be  lost. A Lien  Act, like  the  Personal Property Security Act, 



should  be  the  vehicle  for the  in tegra tion  and  ra tiona liza tion  of the  a rea  of 
the  law to  which  it applies. There  should  be  on ly one  source  of law 
applicab le  to  liens for se rvices. 

Issu e  3: 

The  in te rface  be tween  section  5(4) and  10(2)(a ) is  not clea r. As noted  
above , section  5(4) provides tha t a  lien is not enforceable  against a  th ird  
party if a  lien  cla im ant acquires possession  or the  au thoriza tion  or 
acknowledgm ent afte r a  th ird  party acquires an  inte rest in  the  goods. 
Under section  10(2)(a ) a  lien  has priority over a  security in te rest tha t 
a ttaches before  the  lien  a ttaches. In  a  situa tion  where  the  security in te rest 
is  taken  before  the  lien  a ttaches, section  5(4) can  be  read e ither as be ing 
inapplicable  or as applicable  in  situa tions where  the  lien  cla im ant who is 
not in  possession  of the  goods has not ob ta ined  the  requisite  written  
au thoriza tion  before  providing the  se rvices. Under the  la tte r 
in te rpre ta tion, an  acknowledgm ent or taking possession  afte r the  se rvices 
have  com m enced  would  be  “a fte r a  th ird  party acquires an  in te rest in  the  
goods.” Under the  form er in te rpre ta tion , section  5(4) would  be  read  as 
re fe rring to  an  in terest acquired  during the  period  of tim e  be tween  the  
da te  the  lien  a ttaches and  the  da te  on  which  the  requirem ents of section  
5(4) a re  m et. It is  the  view of the  au thor tha t th is is  the  correct 
in te rpre ta tion . 

A sim ila r p roblem  arises when  section  5(4) is applied  in  the  context of 
section  13 which  provides tha t p riority am ong two or m ore  liens is to  be  
de te rm ined  by the  reverse  order in  which  the  se rvices a re  provided . If the  
holder of the  second lien  who is not in  possession  of the  goods de lays 
com plying with  section  5(1)(b) for any period  of tim e  a fte r the  lien  has 
a ttached , a  p rior lien  holder who has com plied  with  the  section  will have  
priority un less section  5(4) is read  as not overriding the  policy of section  
13. 

Another problem  of in te rpre ta tion  a rises in  the  context of execution  
cred itors. It is  not clea r whe ther a  judgm ent enforcem ent cred itor is  “a  
th ird  party (who) acquires an  inte rest in  the  goods” under section  5(4). If 
he  or she  is, section  5(4) gives priority to  the  cred itor over the  lien  



cla im ant. If not, the  lien  cla im ant has priority even  though he  or she  has 
an  otherwise  unenforceable  lien . 

Issu e  4: (Se e  n o t e  3) 

The  value  of any registry re la ting to  lega l righ ts depends upon its re liability 
when  it is  used  by persons who use  the  in form ation  d isclosed  by the  
registry when  m aking com m ercia l decisions. It is  im portan t tha t a  
poten tia l subsequent buyer of goods subject to  a  perfected  lien  or 
prospective  lender to  whom  goods subject a  perfected  lien  is offe red  as 
colla te ra l be  in  a  position  to  assess the  lega l risk of buying or lending on  
the  security of the  goods using inform ation  disclosed  through a  sea rch  of 
the  registry. If a  lien  is registe red  using a  se ria l num ber of the  goods 
subject to  the  lien, few problem s will be  encounte red . The  poten tia l buyer 
or lender who obta ins a  search  resu lt using the  se ria l num ber as the  
sea rch  crite rion  will be  in form ed of the  registra tion . However, where  the  
goods a re  of a  type  which  has no se ria l num ber or no re liab le  se ria l 
num ber, it is  not possible  to  require  tha t a  se ria l num ber be  used  as the  
registra tion  crite rion . The  only a lte rnative  is to  use  a  nam e as the  
registra tion-search  crite rion . But, whose  nam e is to  be  required : the  
owner’s nam e or the  nam e of the  person  who requested  the  se rvice? The  
se rvice  provider m ay not know the  identity of the  owner; the  sea rch ing 
party m ay not know the  identity of the  person  who requested  the  
se rvices. 

Section  8(3) answers th is question . When it is  am ended  as proposed  by 
Uniform  Law Conference  com m ittee , it will p rovide  that registra tion  of a  
financing sta tem ent against the  nam e of the  owner of the  goods perfects 
a  lien  on  the  goods.[3] It is  the  view of the  au thor tha t th is is  the  correct 
approach , notwithstanding tha t it could  resu lt in  the  subord ination  of a  
lien  in  circum stances beyond the  control of the  lien  cla im ant. The  basis for 
th is conclusion  is tha t, as be tween  the  lien  cla im ant and  a  subsequent 
buyer or secured  party who re lies on  the  registry, it is  the  lien  cla im ant 
who is in  the  best position  to  prevent the  problem  from  arising. He  or she  
can  dem and proof of ownersh ip  of goods with  respect to which  se rvices 
a re  be ing requested . A buyer or sea rch ing party has no way, other than  
through inform ation  in  the  registry, to  de te rm ine  whether or not goods 



offe red  for sa le  or as security a re  subject to  a  lien . The  owner m ay not be  
aware  of the  existence  of the  lien  or m ay be  prepared  to  act d ishonestly in  
not d isclosing the  fact tha t se rvices provided  in  connection  with  the  goods 
were  contracted  for by som eone  e lse . 

Issu e  5: 

A buyer or lessee  of goods sold  or leased  in  the  ord inary course  of 
business of the  se lle r or lessor takes free  from  a  lien  perfected  by 
registra tion  whether or not the  buyer has knowledge  of the  lien . A buyer 
or le ssee  of consum er goods that, in  the  case  of a  sa le  have  a  price  of 
$1,000 or less, and, in  the  case  of a  lease  have  a  m arke t va lue  of $1,000 or 
le ss, takes free  from  any lien  on  the  goods if the  buyer or lessee  gives 
value  and  acquires an  in te rest without knowledge  of the  lien . While  these  
provisions have  been  m odeled  on  provisions found  in  PPSAs, they a re  not 
m ere  copies. One  im portan t diffe rence  is tha t, in  the  case  of a  sa le  or 
lease  in  the  ordinary course  of business, the  buyer or lessee  takes priority 
on ly when  the  lien  is pe rfected  by registra tion  and  not through possession  
of the  goods. The  resu lt is  tha t a  buyer who pays in  advance  for goods and  
who does not take  possession  before  the  lien  a ttaches and  is pe rfected  by 
possession  of the  lien  cla im ant ge ts no protection  even  though title  in  the  
goods has passed  to  h im  or her under sa le  of goods law.[4] Where  low 
value  consum er goods a re  involved , a  d iffe ren t approach  is taken . The  
buyer or le ssee  is protected  whether the  lien  is pe rfected by registra tion  
or th rough possession  of the  goods. 

Issu e  6: 

A cle rica l e rror resu lted  in  section  20(1)(b) be ing re ta ined  in  the  Act a fte r 
the  Uniform  Law Conference  decided  tha t the  reverse  priority of ru le  of 
section  13 should  apply to  the  en tire  cla im  of the  se rvice  provider and  not 
to  the  am ount to  which  the  m arke t value  of the  goods involved  increased  
as a  result of the  se rvices. 

Issu e  7: (Se e  n o t e s  5 a n d  6) 

Under th is section, the  person  requesting the  se rvices “and  any other 
person  en titled  to  the  goods”[5] m ay apply to  a  court to  have  a  dispute  



resolved  where  it concerns the  existence  of a  lien , the  am ount secured  by 
a  lien  or the  righ t of a  lien  cla im ant to  have  goods se ized  by a  sheriff or a  
cla im  to  take  or re ta in  possession  of them . What is not found  in  a  PPSA is 
the  system  provided  by sections 21-22 of the  Uniform  Act under which  a  
person  requesting the  se rvices[6] can  obta in  possession  of goods se ized  
by paying in to  court e ithe r the  am ount of the  cla im  secured  by the  lien  or 
sufficien t security for th is cla im . 

 

[1] The  definition  of “se rvices” in  section  1 suggests that the  te rm  
encom passes any se rvices rendered  for considera tion  in  re la tion  to  goods 
and  not just the  types specifica lly enum era ted . Clearly, th is was not 
in tended . 

[2] There  is som e am biguity in  th is p rovision , a lthough its in ten t is  clea r. 
Since  the  Act does not p rovide  a  rem edy for com m on law liens bu t on ly 
for liens a rising under the  sta tu te , it m ight be  a rgued  tha t th is p rovision  
has no e ffect. 

[3] This am endm ent will be  pu t before  the  Uniform  Law Conference  a t its  
next m ee ting. If it is  adopted , the  curren t section  8(3) will p rovide  as 
follows: “Registra tion  in  the  Persona l Property Registry of a  financing 
sta tem ent aga inst the  nam e of the  owner with  respect to  goods perfects a  
lien  on  the  goods.” Section  8(3.1) will be  added  so as to  refines the  te rm  
“owner” so that it includes title  re ten tion  sa les agreem ents, lessees and  
consignees under transactions tha t a re  security agreem ents under the  
substance  test of a  Personal Property Security Act. See , e.g., supra , note  22, 
s. 3(1). A, possibly un in tended , by-product of th is p rovision  is the  
conclusion  tha t both  the  se ria l num ber of se ria l num bered  goods and  the  
owner’s nam e need  not be  included  on  the  financing sta tem ent. 
Com pare , supra , note  22, s. 43(6). 

[4] Under Saska tchewan law, the  buyer would  be  protected  from  an  
inventory financer’s security in te rests as soon  as the  goods a re  
appropria ted  to  the  sa les contract. See  The Roya l Bank v. 216200 Alberta  
Ltd. [1987] 1 W.W.R. 545 (Sask.C.A.) Under Onta rio  law, the  buyer is 



protected  as of the  m om ent the  sa les contract is  executed . 
See  Spittlehouse v. North Shore Marine (1997), 7 P.P.S..A.C. (2d) 67 (Ont. 
C.A.) 

[5] It is  not clea r who fa lls in to  this ca tegory. Presum ably, “entitled” re fe rs 
to  any righ t in  the  goods, whe ther ownersh ip  or possessory righ t, tha t 
m ight be  a ffected  by enforcem ent of the  lien . 

[6] While  the  wording of the  section  refe rs on ly to  such  person , the re  is no 
reason  why the  owner of the  goods, if o ther than  th is person , should  not 
be  ab le  to  invoke  the  system . 
 


