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INTRODUCTION 

Under the  Persona l Property Security Acts (“PPSAs”), any in te rest in  
persona l p roperty tha t secures perform ance  of an  ob ligation  is a  security 
in te rest, without regard  to  its  form  or to  the  person  who has title  to  the  
colla te ra l. For instance , a  title  rese rvation  agreem ent in  a  contract for the  
sa le  of goods is trea ted  as a  security in te rest under the  PPSAs, 
notwithstanding tha t the  debtor does not hold  title  to  the  goods. 

Under the  Civil Code  of Quebec (“CCQ”), the  com parable  righ t, known as a  
hypothec, is  a  righ t crea ted  by the  grantor in  the  gran tor’s own property, 
to  secure  the  perform ance  of an  obliga tion . Security devices where  title  is  
not he ld  by the  debtor (e .g. a  conditiona l sa le ) a re  not hypothecs; for 
convenience , such  security devices a re  genera lly re fe rred  to  as "quasi-
security in te rests". 

This conceptua l diffe rence  be tween  the  PPSAs and  the  Quebec legal 
regim e  becom es less sign ificant when  one  notes tha t m ost quasi-security 
in te rests a re  subject to  the  sam e publicity requirem ents and  enforcem ent 
lim ita tions as those  applicable  to  hypothecs. 

1! SCOPE OF APPLICATION OF PERSONAL PROPERTY SECURITY LAW 

1.1 The  PPSAs apply to  a ll transactions tha t, in  substance , crea te  a  security 
in te rest in  personal p roperty, even  though the  debtor m ay not have  title  
to  the  colla te ra l. The  PPSAs a lso apply to  ce rta in  transactions tha t do not 
secure  the  perform ance  of an  ob ligation  such  as a  sa le  of accounts and , 
except in  Onta rio, a  non-financia l lease  for a  te rm  of m ore  than  one  year. 



1.1 In  Quebec, the  lega l regim e  for security inte rests only applies to  
hypothecs. Quasi-security in te rests a re  au tonom ous security m echanism s 
and  have  their own ru les. 

1.1 However, Quebec law provides that m ost quasi-security in te rests a re  
subject to  publicity requirem ents (i.e . filing) sim ila r to  those  prescribed  for 
non-possessory hypothecs: 

• title  rese rva tion  agreem ent; 
• leasing agreem ent (i.e . financia l lease ); 
• sa le  with  a  righ t of redem ption ; 
• security trust. 

1.1 To be  enforceable  against th ird  parties, a  genera l assignm ent of debts 
and  a  lease  for a  te rm  of m ore  than  one  year m ust a lso be  registe red  in  
the  sam e m anner as a  hypothec, even  if the  transaction  has not been  
m ade  for security purposes. However, the re  is no need  to  registe r an  
assignm ent of a  specific debt if the  assignm ent is not by way of security. 

1.1 Quasi-security in te rests which  do not fa ll in  e ithe r of the  ca tegories 
listed  in  1.3 a re  not subject to  registra tion ; for instance , a  com m ercia l 
consignm ent is not sub ject to  registra tion  and  would  be  enforceable  
against the  consignee’s cred itors to  the  exten t tha t the  transaction  would  
not be  characte rized  as a  d isguised  conditiona l sa le . There  is som e scope , 
the re fore , under the  CCQ to fash ion  security devices tha t a re  exem pt from  
norm al registra tion or perfection  requirem ents. 

1! VALIDITY AND EXTENT OF A SECURITY 

1.1 Under the  PPSAs, a  debtor m ust have  righ ts in  the  colla te ra l in  order 
for a  security in te rest to  “a ttach”; however, the  debtor need  not to  be  the  
owner of the  colla te ra l. Under the  CCQ, a  hypothec is by defin ition  a  righ t 
he ld  by the  cred itor in  property owned by the  gran tor. 

1.1 The  PPSAs require  tha t the  debtor sign  a  security agreem ent describ ing 
the  colla te ra l in  order for a  non-possessory security in te rest to  be  
enforceable  against th ird  parties. Under the  CCQ, in  the  case  of a  non-
possessory hypothec, a  written  instrum ent is required  not on ly for the  



enforceability of the  hypothec aga inst th ird  parties bu t a lso for its  va lidity 
as be tween  the  debtor and  the  secured  party; in  addition  to  describing the  
colla te ra l, the  instrum ent m ust specify the  m axim um  am ount for which  
the  hypothec is gran ted . 

1.1 The  CCQ, contra ry to  the  PPSAs, restricts the  ability of ind ividua ls to  
gran t non-possessory security inte rests. As a  genera l ru le , an  ind ividua l 
m ay gran t a  non-possessory hypothec on ly if he  carries on  an  en te rprise  
and  then  only on  colla te ra l which  is an  asse t of the  en te rprise . However, 
m ost quasi-security in te rests a re  not subject to  th is rule  (title  rese rvation  
agreem ents, leases, security trust). 

1.1 Under the  PPSAs, a  security in te rest in  colla te ra l extends to  proceeds, 
while  th is is  not the  case  in  Quebec (except for som e exceptions). 
Accord ingly, if goods hypothecated  under Quebec law are  sold  with  
paym ent te rm s, the  rece ivable  a rising from  the  sa le  will be  subject to  the  
hypothec only to  the  exten t tha t the  description  of the  colla te ra l in  the  
hypothec a lso includes proceeds. As a  practica l m atte r, th is d iffe rence  
be tween  the  two system s is not of m uch im portance , since  m ost 
hypothecation  agreem ents describe  the  hypotheca ted  property as a lso 
including proceeds of the  origina l colla te ra l. 

1.1 The  PPSAs, except the  Onta rio  one , p rovide  that an  assignm ent of an  
account is e ffective  notwithstanding any prohib ition  on  assignm ent in  the  
origina l contract between  the  assignor and  the  account debtor. In  Onta rio, 
the  re levant com m on law rule  would  give  e ffect to  the  assignm ent as 
be tween  the  assignor and  the  assignee  without however the  la tte r being 
en titled  to  enforce  the  assignm ent against the  account debtor. The  CCQ 
does not address explicitly these  issues and  there  is no consensus am ong 
com m enta tors as to  the  e ffectiveness of an ti-assignm ent clauses. 

2! PERFECTION AND PRIORITIES 

1.1 The  PPSAs and  the  CCQ genera lly provide  tha t any security inte rest 
m ay be  perfected  by registra tion  (i.e . by filing a  notice  with  the  
appropria te  registry). 



1.1 Possession  of the  colla te ra l by the  secured  party or by another person  
on  beha lf of the  secured  party a lso perfects a  non-possessory security 
in te rest in  the  PPSA provinces as well as in  Quebec. However, the  
ca tegories of colla te ra l susceptib le  of be ing p ledged  a re  less num erous in  
Quebec. For instance , the  cha tte l paper concept is  unknown in  Quebec 
law and  it is  doubtfu l tha t possession  of cha tte l paper by a  secured  party 
would  be  sufficien t to  crea te  a  possessory hypothec in  the  righ ts 
evidenced  by such  a  docum ent. 

1.1 As a  genera l rule , the  PPSAs and  the  CCQ de te rm ine  the  priority of the  
righ ts of a  secured  party on  the  basis of the  tim e  of perfection  of the  
secured  in te rest. 

1.1 The  "first in  tim e" ru le  is sub ject to m ore  exceptions in  the  PPSAs than  
in  the  CCQ. For instance , under the  PPSAs, a  p ledgee  in  good fa ith  of 
securities will rank ahead  of a  prior registe red  non-possessory security 
in te rest in  the  sam e securities. Under the  CCQ, possession  of the  
colla te ra l cannot by itse lf confe r priority over a  prior registe red  security in  
the  sam e colla te ra l. 

1.1 Under the  PPSAs, purchase-m oney security in te rests (“PMSI”) a re  
another exception  to  the  "first in  tim e" ru le . In  Quebec, a  sim ila r 
p rotection  is availab le  to  se lle rs or lessors bu t not to  lenders; the re fore , a  
financia l institu tion which  finances the  acquisition  of goods cannot benefit 
from  a  priority equivalen t to  that confe rred  by a  PMSI under the  PPSAs, if 
the  financing is p rovided  through a  d irect loan  to  the  purchaser. 

1! REMEDIES 

1.1 Rem edies ava ilab le  to  a  secured  party a re  sim ila r under the  PPSAs and  
the  CCQ: the  secured  party m ay take  possession  of the  colla te ra l, se ll the  
colla te ra l or take  the  colla te ra l in  sa tisfaction  of the  debt. Where  the  
colla te ra l consists of accounts, the  secured  party m ay a lso collect sam e. 

1.1 The  enforcem ent of these  rem edies is however subject to  m ore  
constra in ts in  Quebec than  in  the  PPSAs provinces. 

1.1 Two significan t d iffe rences be tween  the  two system s a re  noteworthy: 



• in  Quebec, the  holder of a  hypothec needs a  Court order to  be  
em powered  to  take  possession  of the  colla te ra l, if the  debtor does 
not volunta rily surrender possession  of sam e to  the  secured  party; 
in  the  PPSA provinces, se lf-he lp  is possib le  and  no such  Court 
au thoriza tion  is required ; and 

• a lthough both  the  PPSAs and  the  CCQ require  the  secured  party to  
give  the  debtor a  prior notice  before  rea lizing on  the  security, the re  
a re  in  the  PPSAs m any instances where  the  secured  party is exem pt 
from  such  prior notice  requirem ent (including where  the  colla te ra l 
consists of securities tradeable  on  a  recognized  m arke t). In  Quebec, 
save  one  exception of a  lim ited  scope, the  holder of a  hypothec 
cannot be  exem pted  from  the  ob liga tion  to  give  the  debtor a  prior 
notice  of h is in ten tion  to  d ispose  of the  hypotheca ted  property; if 
the  colla te ra l is  pe rishable  or like ly to  decline  speedily in  value , the  
hypothecary cred itor still has to  give  the  required  notice  bu t he  m ay 
apply to  the  Court to  shorten  the  notice  period . 

1.1 The  lega l fram ework governing rea liza tion  of m ost quasi-security 
in te rests is  in  Quebec the  sam e as for hypothecs. However, enforcem ent 
under a  lease  (financia l or not) is  not sub ject to  notice  requirem ents and  
se lf-he lp  is then  possible . 

1! CONFLICTS OF LAWS 

1.1 The  genera l p rinciples which  form  the  basis of the  conflict ru les a re  the  
sam e under the  PPSAs and  the  CCQ: 

• the  law of the  loca tion  of the  colla te ra l governs the  va lidity and  
perfection  of a  non-possessory security in  tangible  property (“goods”) and  
of any possessory security; 

• the  law of the  loca tion  of the  debtor governs the  validity and  perfection  
of a  non-possessory security in  non-tangib le  property (including 
securities) and  in  tangib le  property (“goods”) which  a re  of a  type  tha t a re  
norm ally used  in  m ore  than  one  jurisdiction . 

1.1 There  a re  som e d iffe rences with  respect to  the  applica tion  of these  
princip les. For instance , under the  PPSAs, a  corporation  is located  a t its  



place  of business and , if it has m ore  than  one  p lace  of business, a t its  chie f 
executive  office . Under the  CCQ, a  corpora tion  is located  a t its  sta tu tory 
head  office  (i.e . registe red  office ). 

1.1 Since  the  CCQ, contra ry to  the  PPSAs, does not subject sa les of 
accounts to  the  lega l regim e  govern ing security in te rests, it fo llows tha t 
the  conflict ru les for security in te rests do not apply to  sa les of accounts. 
One  m ust then  re fe r to  the  property law genera l conflict ru les, which  poin t 
to  the  law of the  loca tion  of the  property, without regard  to  the  tangib le  or 
in tangible  na ture  of the  property. There fore , the  validity and  perfection  of 
the  sa le  of an  account a re  governed  by the  law of the  situs of the  account. 

1.1 With  respect to  quasi-security in te rests, a lthough not be ing security 
in te rests in  the  in terna l law of Quebec, the re  is a  deba te  as to  whe ther 
they should  be  characte rized  as security in te rests for p riva te  in te rnationa l 
law purposes. In  the  absence  of such  characte riza tion , the  conflict ru les 
applicab le  to  quasi-security in te rests would  be  those  for p roperty law in  
genera l. 
 


