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This Report suggests possib le  changes to  the  Persona l Property Security 
Acts in  e ffect in  the  Canadian  com m on law provinces and  the  Yukon 
Territory, and  proposed  for adoption  in  the  Northwest Territories and  
Nunave t. The  word “possib le”should  be  stressed . The  in ten tion  is to  
genera te  d iscussion  and  com m ent so as to  ensure  tha t any am endm ents 
which  m ay u ltim ate ly resu lt from  these  in itia l p roposals en joy as wide  a  
base  of support as possible  in  the  re levant p rovinces and  te rritories. 

The  inspira tion  for the  proposed  changes is twofold . 

The  first flows from  the  approval, in  the  fa ll of 1998, of a  com ple te  revision  
of Article  9 (Secured  Transactions) of the  Uniform  Com m ercia l Code  in  the  
United  Sta tes by the  Nationa l Conference  of Com m issioners on  Uniform  
Sta te  Laws and  the  Am erican  Law Institu te .[1] While  the  Canadian  PPSAs 
d iffe r from  Article  9 on  m any issues of substance , de ta il and  policy, the ir 
conceptual structure  is rooted  in  the  1972 Officia l Version of Article  9, 
both  apply in  sim ilar secured  financing m arke ts, and  the  econom ies of the  
two countries a re  close ly in tegra ted . In  ligh t of these  com m onalitie s, the  
au thors of th is Report – Professors Cum ing and  Walsh  – co-au thored  a  
report to  the  ULCC last year giving their ten ta tive  overview of the  possible  
im plica tions of revised  Article  9 for Canadian  ana lysts and  legisla tors. Tha t 
Report concluded  tha t m any features of new Article  9 were  un like ly to  
warrant adoption  in  Canada , e ithe r because  they represented  a  ‘ca tch-up’ 
m ove  by the  U.S. dra fte rs, the  proposed  changes a lready having been  



m ade  in  the  Canadian  PPSAs, or because  they were  incom patible  with  
Canadian  practice , law or policy. 

However, the  1999 Report a lso  identified  a  num ber of fea tures of the  new 
Article  9 which  the  au thors fe lt warranted  se rious considera tion  for 
adoption  in  the  Canadian  PPSAs. This Report m ay be  considered  a  follow-
up  to  last year’s report to  the  exten t tha t ce rta in  of the  changes proposed  
be low are  insp ired  by or adapted  from  new article  9. 

The  second reason  for the  proposed  changes is sim ply the  passage  of 
tim e . A decade  has passed  since  the  adoption  of the  first PPSAs derived  
from  the  Model Act of the  Canadian  Conference  on  Persona l Property 
Security Law (and  it has been  m ore  than  a  decade  since  Onta rio replaced  
its p ioneering PPSA with  a  ‘2nd genera tion’ version). Although a ll the  
Canadian  PPSAs have  proved  to  be  exceptionally resilien t sta tutory 
innova tions, even  the  m ost ca re fully-cra fted  legisla tion  needs to  respond 
to  the  passage  of tim e , both  to  repair un in tended  am biguities and  gaps 
and  to  respond to  new deve lopm ents in  com m ercia l p ractice  and  case law. 

St ru ct u re  of Re p or t  

In  structuring the  body of the ir report, the  au thors have  used  the  Model 
PPSA adopted  by the  Canadian  Conference  on  Persona l Property Security 
Law (CCPPSL) as the  prototype  for the  various d iscre te  PPSAs in  e ffect 
th roughout the  country. Changes to  the  existing text of the  re levant 
section  a re  denoted  by underlin ing for new text, and  by strike-out if it is  
p roposed  to  de le te  old  text. Where  substan tia l changes are  proposed , the  
old  text appears in  its  current form  followed by the  new text. The  
com m ents which  follow the  proposed text give  the  au thor’s explanations 
for why they be lieve  the  re levant change  is warran ted . 

The  CCPPSL Model was chosen  as the  prototype  for the  various Canadian  
PPSAs because  it has been  adopted , with  m inor varia tions, by a ll PPSA 
jurisdictions except Onta rio, the  Yukon Territory and  Nunavut.[2] 
However, a s the  com m ents expla in  in  grea te r de ta il, the  substance  and  
policy of m ost of the  proposed  changes would  apply equally to  the  
Onta rio  PPSA. 



Although there  is no published  version  of the  Model PPSA, the  
Saskatchewan PPSA is virtually iden tica l. Readers who wish  to  consult the  
Model Act in  the  course  of read ing this report can  there fore  use  the  
Saskatchewan version  (or the  New Brunswick version  if a  French  language  
text is  p re fe rred[3]). 

Su b je ct -Ma t t e r  Scop e  o f Re p or t  

The  changes proposed  in  th is Report re la te  on ly to  Parts I, II and  III of the  
Model PPSA. In  very genera l te rm s, these  Parts deal with  the  scope  of 
applica tion  and  in te rpre ta tion  of the  PPSAs, conflict of laws, a ttachm ent of 
security in te rests and  the  evidentia ry requirem ents for an  e ffective  
security in te rest, the  inter pa rtes righ ts and  obliga tions of the  secured  
party and  debtor, pe rfection  and  prioritie s, and  the  rights and  obliga tions 
of th ird  party account debtors ob ligated  on  cha tte l paper or accounts. 

The  au thors in tend to  prepare  a  second part to  th is report, for com ple tion  
in  June  2001, ou tlin ing possible  changes in  the  rem aining parts of the  
Model Act, includ ing the  function  and  opera tion  of the  PPSA registra tion  
regim es, the  post-defau lt enforcem ent regim e  for security in te rests, and  
genera l and  transitiona l issues. 

Lim it e d  Fre n ch  Tra n s la t ion  

Unhappily, lim ited  resources d id  not perm it transla tion  of the  de ta iled  
body of th is Report in to  French . It is  hoped  tha t the  genera l overview of 
the  proposed  changes which  follows im m edia te ly be low goes som e 
d istance  towards repa iring th is om ission  for the  French  language  reader 
(and  m ay a lso be  of assistance  to  the  m ore  casua l English  language  
reader). 

Ove rvie w  o f Prop ose d  Ch a n ge s 

A num ber of the  changes proposed  in  the  body of the  report a re  in  the  
na ture  of clarifica tion  or housekeeping exercises. This overview 
sum m arizes on ly those  proposals of rea l substan tive  sign ificance  or 
in te rest. 

In t e rp re t a t ion  



Electronic media  considera tions: New defin itions of “authentica ted”, “da ta  
m essage” and  “writing” a re  proposed  to  ensure  tha t the  various notices, 
dem ands, and  agreem ents contem plated  by the  PPSA can be  
au thentica ted  and  com m unicated  using e lectronic m edia  and  e lectron ic 
signa tures. 

Computer software in goods: It is  p roposed  to  add  an  explicit re fe rence  to  a  
com pute r program  in  the  defin ition  of “goods” in  order to  rem ove  any 
doubt tha t “goods” includes any com puter program  incorpora ted  in  them  
or in tegra l to  the ir opera tion  (e .g. a  b rake  ch ip  in  an  au tom obile ). This 
change  would  e lim ina te  any perceived  necessity to  take  separa te  security 
in te rests in  the  goods and  the  com pute r program . 

Aqua tic goods: Changes a re  suggested to  the  defin ition  of “crops” and  
“goods” to  confirm  and  cla rify the  applicability of the  Act to  aqua tic goods 
produced  in  aquacultura l opera tions. 

Supporting obliga tion: It is  p roposed  to  revise  the  definition  of “colla te ra l” 
to  include  a  “supporting obliga tion” so tha t a  re fe rence  anywhere  in  the  
Act to  “colla te ra l” would  include  any supporting obliga tion associa ted  with  
tha t colla te ra l. “Supporting obliga tion” is a  p roposed  new te rm  defined  to  
m ean  guaran tees and  other secondary obliga tions taken  to  support a  
prim ary obliga tion  associa ted  with  an  in tangible , cha tte l paper, a  
docum ent of title  or an  instrum ent. The  express recognition  of 
“supporting obliga tions” would  confirm  the  princip le , im plicit in  curren t 
law, that a  supporting obliga tion  is an  au tom atic incident of the  colla te ra l 
it supports. Although the  proposed  defin ition  is sim ila r to  tha t found  in  
a rticle  9-102, th is report does not p ropose  specific rules to  govern  the  
a ttachm ent, pe rfection , and  priority sta tus of supporting obliga tions 
equivalen t to  those  found  in  a rticles 9-203, 9-308, 9-310 and  9-322. Ra ther, 
by am ending the  defin ition  of “colla tera l” to  include  supporting 
obliga tions, a ttachm ent and  perfection  of a  security in te rest in  a  
supporting obligation  would  occur au tom atica lly on  the  a ttachm ent and  
perfection  of a  security inte rest in  the  colla te ra l to  which  the  supporting 
obliga tion  re la tes, and  the  priority sta tus of the  supporting obliga tion  
would  follow tha t of the  re la ted  colla tera l. 



Distinction between true lea ses and security lea ses: Neither the  Model Act 
nor any other Canadian  PPSA conta ins gu ide lines equivalen t to  UCC §1-
201(37) for de te rm ining when a  lease  is in  substance  a  security 
agreem ent. Generally this has not been  a  problem  since  a ll PPSA 
jurisdictions except Onta rio  subject true  leases of a  specified  dura tion  to  
the  perfection  and  priority ru les of the  PPSA. This leaves a  sm all a rea  
(enforcem ent) for d isputes to  a rise  over the  characte riza tion  issue . 
None the less, sta tu tory gu idelines would  offe r use fu l cla rifica tion  
especia lly in  the  absence  of any au thorita tive  judicia l te st. The  proposed  
new provision  genera lly tracks UCC §1-201(37) with  the  notab le  addition  of 
a  provision  dea ling with  open-end  leases. 

Inter-jurisdictiona l ha rmoniza tion: A new in te rpre ta tive  canon  is p roposed , 
taken  from  the  Atlan tic PPSAs, to  encourage  in te r-jurisdictional 
ha rm oniza tion  in  the  jud icia l in te rpre ta tion  of each  province’s personal 
property security regim e . 

Pu rch a se  m on e y in ve n t o ry fin a n cin g 

Extensive  additions a re  proposed  to  the  curren t defin ition of “purchase  
m oney security inte rest” in  section  2. New clause  (iii) would  rem ove  any 
suggestion  that purchase  m oney sta tus is lost when  a  purchase  m oney 
obliga tion  is re financed  or restructured . New clauses (vi) and  (vii) would  
address the  problem  of cross-colla te ra lized  purchase  m oney security 
in te rests in  inventory. The  proposed  additions would  extend  pm si priority 
to  any inventory tha t was form erly subject to  a  pm si to  secure  
undercolla te ra lized debt a rising under separa te  pm si transactions. This 
re flects the  conceptua l approach  adopted  in  a rticle  9-103(b) bu t restricts 
cross-colla te ra liza tion  to  a  "re la ted" transaction . This is a  legitim ate  
lim ita tion . The  law should  facilita te  crosscolla te ra liza tion where  the  
parties contem plate  a  continuing re la tionsh ip  tha t involves pm sis from  
the  outse t so  tha t the  secured  party need  not keep  separa te  accounts for 
each  separa te  subtransaction . Beyond th is, the re  is a  risk of pre judice  to  
prior secured  creditors of the  sam e debtor. 

Scop e  



Security interests in licenses: In  line  with  the  curren t Saska tchewan PPSA, it 
is  p roposed  to  expand  the  defin ition  of “in tangible” in  the  Model Act to  
expressly include  a  “license” as separa te ly defined . This would  e lim ina te  
any doubt that the  “personal p roperty” in  which  a  security in te rest under 
the  PPSA can  be  taken  includes righ ts under, e .g. an  agricu ltura l 
p roduction  quota , notwithstanding tha t transfe r of the  righ t is  restricted  
or subject to  the  prior consent of the  gran ting au thority. 

Security interests in wages: S. 4 of the  Model Act curren tly excludes a ll 
security in te rests in  wages, sa la ry, com m issions, e tc., o ther than  fees for 
professiona l se rvices. The  scope  of the  exclusion  is b roader than  the  
prohib ition  on  the  assignm ent of wages, e tc. found  in  provincia l 
em ploym ent standards legisla tion . In  the  au thors view, the re  is no genera l 
justifica tion  reason for continu ing to  exem pt valid  wage  assignm ents from  
the  genera l PPSA ru les applicable  to  security in te rests in  accounts. It is  
the re fore  proposed  to  de le te  the  exclusion  subject to  a  loca l va ria tion  in  
cases where  the  loca l policy of the  enacting jurisdiction  so requires. 

Security interests in tort cla ims: S. 4 curren tly excludes a ll security in te rests 
in  tort dam ages cla im s from  the  scope of the  Model Act. It is  p roposed  to  
narrow the  exclusion  to  dam ages cla im s for personal in jury or dea th . This 
is sim ila r to  Article  9-109(d)(12) except tha t the  PPSA expansion  is not 
restricted  to  tort cla im s given  by persons in  the  course  of business. For 
excluded  tort cla im s, it is  a lso  proposed  to  extend  the  exclusion  to  cover a  
righ t to  paym ent which  derives from  the  excluded  cla im , as where  the  
cla im  is represented  by a  se ttlem ent agreem ent. This d iffe rs from  Article  9 
under which  excluded  tort cla im s rem ain  subject to  sections 9-314 and  9-
322 with  respect to proceeds and  priorities in  proceeds. It was fe lt such  a  
qua lified  applica tion  of the  PPSA would  lead  to  unnecessary com plexity, 
and  tha t the  sam e body of non-PPSA law should  govern  both  the  excluded  
cla im  and  any righ ts to  paym ent derived  from  the  cla im . 

Trust transactions: New text is  added  in  s. 4 to  confirm  tha t the  PPSA 
concept of security does not encom pass the  in te rest of a  transfe ror under 
a  "Quistclose  trust" or sim ila r a rrangem ent involving the  transfe r of funds 
for a  specified  purpose , fa iling which  the  funds (or the ir p roceeds) a re  to  
be  re turned  to  the  transfe ror as the  beneficia ry of an  express, im plied  or 



resu lting trust. The  proposed  text would  a lso confirm  the  exclusion  of 
a rrangem ents involving the  sa le  of se rvices by an  agent on  te rm s tha t the  
agent is  to  hold  the  proceeds of such  sa les on  trust for the  principa l le ss 
any agreed  com m ission . A typica l exam ple  would  involve  the  sa le  of ca rgo 
or passenger transporta tion  se rvices to  th ird  parties by a  firm  acting as 
sa les agent for the  ca rrie r. 

Bank Act security interests: New text, de rived  from  the  curren t 
Saskatchewan PPSA, is p roposed  in  section  9 to address the  problem  of 
"double  d ipp ing" on  the  part of banks purporting to  take  both  Bank 
Act security and  PPSA security to  secure  the  sam e obligation  owing the  
bank by the  sam e debtor. 

Security interests in ships: New text is  proposed  for s. 4 to  expressly exclude  
security in te rests taken  in  registe red  sh ips or recorded  vesse ls under the  
Canada  Shipping Act (C.S.A.). The  proposed  exclusion  is not confined  to  
m ortgages which  are  registe red  under the  C.S.A. bu t would  extend  to  a ll 
security in te rests covering registe red  sh ips or recorded  vesse ls even  
where  the  security agreem ent is in  a  form  incapable  of registra tion  as a  
m ortgage  under the  C.S.A., e .g. a  conditiona l sa les contract. This approach  
would  ensure  that buyers and  prospective  secured  parties of registe red  
sh ips and  recorded vesse ls can  re ly with  confidence  on  a  sea rch  of the  
C.S.A. registry, without having to  undertake  a  concurren t sea rch  of the  
provincia l PPRs. The  applica tion  of the  provincia l PPSAs would  be  confined  
to  security in te rests in  boa ts which  a re  licensed  under the  C.S.A. bu t not 
recorded  or registered  in  the  federa l ownersh ip  registry. 

Con flict  o f la w s 

Choice of law for priority: It is  p roposed to  add  a  specific refe rence  to  
priority in  the  choice  of law ru les of the  Model Act, the reby e lim inating any 
doubt tha t the  designa ted  law governs not just the  priority consequences 
of the  fa ilu re  to  perfect a  security in te rest and  the  priority of perfected  
security in te rests over unperfected  security in te rests, bu t a lso the  priority 
sta tus of the  security in te rest aga inst o ther com peting third  party 
cla im ants, includ ing perfected  security in te rests, and  buyers and  lessees 
of the  colla te ra l. 



Effect of reloca tion of colla tera l to enacting jurisdiction: It is  p roposed  to  
extend  the  scope  of section  5(3) to  require  loca l pe rfection  for a ll 
colla te ra l, not just goods, governed  by the  choice  of law ru le  in  section  5, 
where  the  colla te ra l is  b rought in to  the  enacting jursid iction .. 

Effect of reloca tion of colla tera l to other jurisdictions: Curren t section  5 
addresses the  conflicts im plica tions of re location  only if the  colla te ra l is  
re located  to  the  enacting jurisdiction . The  proposed  changes would  cla rify 
tha t if the  colla te ra l is  re loca ted  to  som e other ju risdiction , the  law of tha t 
o ther ju risdiction  governs the  requirem ents for m ain ta ining the  va lid ity 
and  perfected  sta tus of the  security in te rest, the  e ffect of perfection  or a  
lapse  in  perfection, and  priority be tween  the  security in terest and  an  
in te rest acquired  a fte r re location . 

Effect of reloca tion of debtor: Curren t section  7 requires applica tion  of the  
law of the  location  of the  debtor for security in te rests in  m obile  goods, 
in tangibles, and  non-possesory security in te rests in  m oney and  
docum enta ry in tangibles. It addresses the  conflicts im plica tions of a  
re location  of the  debtor to  any jurisdiction, not just the  enacting 
jurisdiction . However, it requires re -perfection  under the  law of the  new 
jurisdiction  within  the  tim e  lim its specified  in  section  7(3) even  if the  new 
jurisdiction  is not the  enacting jurisd iction . This m ay be  cha llenged  as an  
excessive  applica tion  of forum  standards to  extra-provincia l events. It is  
p roposed  to  confine  curren t section  7(3) to  cases where  the  debtor re-
locates to  the  enacting jurisdiction, and  to  add  a  new section 7(3.1) to  
cover cases where  the  debtor re locates to  som e other ju risd iction . This 
would  bring section  7 in to  line  with  the  conceptual changes proposed  for 
section  5. 

Conflict in choice of law rules: Sections 5 and  7 curren tly d irect the  
applica tion  of d ifferen t and  poten tia lly conflicting laws to de te rm ine  the  
perfected  and  priority sta tus of a  security inte rest in  a  security, an  
instrum ent, a  negotiable  docum ent of title , m oney or cha tte l paper. Under 
section  5, the  law of the  loca tion  of the  colla te ra l governs if the  security 
in te rest is  pe rfected  by possession . Under section  7, the  law of the  
location  of the  debtor governs if the  security in te rest is  non-possessory. 
Where  a  non-possessory inte rest com es in to  conflict with  a  possessory 



in te rest, p roposed  new section  7(2.1) would  resolve  the  conflict in  choice  
of law ru les by requiring applica tion  of the  law of the  ju risd iction  where  
the  colla te ra l was situa ted  when the  possessory in te rest a ttached . 

Elimina tion of renvoi: It is  p roposed  to  de le te  the  curren t re fe rence  in  s. 7 
to  the  conflicts of laws rules of the  ju risd iction  in  which  the  debtor is 
located , the reby e lim inating any possib ility of renvoi in  the  applica tion  of 
the  choice  of law ru le  in  section  7. 

Choice of law for enforcement procedure: Under curren t section  8, 
p rocedural issues re la ting to  the  enforcem ent of a  security in te rest are  
governed  by the  law of the  ju risdiction  in  which  the  colla te ra l is  loca ted  in  
the  case  of tangibles, and  by the  law of the  forum  in  the  case  of 
in tangibles. In  line  with  genera l conflict norm s, it is  p roposed  to  am end 
section  8 to  re fe r a ll p rocedural issues to  the  law of the  forum  where  
enforcem ent is pursued . 

Preserva tion of manda tory substantive enforcement rules: Section  8 re fe rs 
substantive  issues involved  in  the  enforcem ent of a  security in te rest to  the  
proper law of the  security agreem ent. It is  p roposed  to  add  language  
confirm ing this is  subject to  any overrid ing ‘m anda tory’ provisions of a  
m ore  closely connected  law. This would  ensure  tha t a  secured  party could  
not evade  applicable  debtor-protection  ru les via  a  choice  of law clause  in  
favour of a  m ore  rem ote ly connected  law which  does not offe r equivalen t 
p rotection . 

Va lidity and a ttachment of security interests: Under sections 5 and  7, the  law 
govern ing the  va lidity of a  security in terest is  de te rm ined  by re fe rence  to  
the  location  of the  colla te ra l or the  debtor, a s the  case  m ay be , when  the  
security in te rest a ttaches. To address poten tia l conceptua l d ifficulties in  
applying this ru le , it is  p roposed  to  add  new text in  section  8 to  confirm  
tha t loca tion  m eans loca tion  when the  security in te rest would  have  
a ttached  but for any a lleged  invalidity. The  proposal would  a lso confirm  
tha t the  te rm  “a ttaches” in  sections 5-7 does not re fe r to  the  dom estic 
a ttachm ent rules of the  PPSA, but to  the  a ttachm ent ru les of the  
designa ted  law. 



Characteriza tion of “security interests”: Proposed  new clause  8(2)(c) would  
confirm  tha t the  term  “security in te rest” for the  purposes of sections 5-7 
m eans any in te rest which  under the  dom estic law of the  enacting 
jurisdiction  would  constitu te  a  security in te rest. This proposa l ensures 
tha t the  choice  of law ru les in  sections 5-7 are  applied  even  when the  
re levant lex situs would  not characte rize  the  in te rest in  question  as a  
security in te rest. 

Choice of law for security interests in proceeds: Proposed  new clause  8(2)(d) 
would  confirm  tha t law govern ing the  validity, pe rfection , and  priority 
sta tus of a  security in te rest in  proceeds of origina l colla tera l is  the  law 
which, under sections 5 and  7, would  govern  a  security in te rest in  
proceeds of tha t kind  if they were  origina l colla te ra l. 

Wr it in g r e q u ire m e n t  fo r  t h ird  p a r t y e ffe ct ive n e ss  o f se cu r it y 
a gre e m e n t s  

Colla tera l description: The  curren t word ing of section  10 im plies tha t a  
generic description of colla te ra l in  a  security agreem ent is adequa te  even  
if the  actua l scope  of the  in tended  colla te ra l is  na rrower. The  proposed  
new wording would  m ake  it clea r tha t the  colla te ra l descrip tion  m ust 
reasonably identify the  persona l p roperty in tended  to  constitu te  the  
colla te ra l. This does not m ean  tha t the  descrip tion  m ust be  excessive ly 
de ta iled . Generic descriptions (e .g. “a ll goods”) and  super-generic 
descriptions (“a ll p resen t and  a fte r acquired  personal p roperty”) would  
continue  to  be  acceptab le  so long as they re flect the  in tended  scope  of the  
colla te ra l. 

Priority effect of writing requirement: The  priority e ffect of the  writing 
requirem ent in  curren t section  10 is controversia l. Som e a rgue  tha t a  
secured  party acquires a  vested  priority if section  10 has not been  
com plied  with  when  a  com peting security security in te rest is  acquired . 
Others a rgue  tha t com pliance  is possib le  a t any tim e  up  to  when  the  
secured  party seeks to  active ly enforce  its  security in te rest aga inst the  
com peting security in te rest. From  a  policy viewpoin t, ne ither approach  is 
sa tisfactory. The  proposed  new wording would  resolve  the  problem  by 
excepting secured  parties from  the  range  of th ird  parties against whom  a  



security agreem ent which  does not com ply with  section  10 is 
unenforceable . The ir in te rests would  still be  adequa te ly protected  by 
section  18, under which  a  poten tia l secured  cred itor can  require  the  
debtor to  dem and from  the  holder of a  com peting registe red  in te rest an  
au thentica ted  written  sta tem ent of the  de ta ils of the  colla te ra l under the  
security agreem ent. 

At t a ch m e n t  of se cu r it y in t e re s t s : “r igh t s  in  t h e  co lla t e ra l” 

It is  p roposed  to  am end section  12 to m ake  it clea r tha t a  security inte rest 
can  be  given  by a  debtor who does not own the  colla te ra l bu t who has the  
power to  create  a  security in te rest in  it, whe ther tha t power is given  by the  
owner or by opera tion  of law. Am ended  section  12 would  a lso cla rify tha t 
a  debtor acquires righ ts in  colla te ra l sub ject to  a  rese rva tion  of ownersh ip  
by the  secured  party on ly when the  debtor acquires possession  of the  
goods. This ensures protection  of a  secured  party who fa ils to  perfect in  
tim e  (or a t a ll) from  the  risk of subord ina tion  to  com peting secured  parties 
in  respect of goods subject to  the  agreem ent of sa le  which  still rem ain  in  
its  possession . Finally, am ended  section  12 would  confirm  tha t a  
transfe ror of accounts or cha tte l paper under an  ou trigh t sa le  re ta ins 
sufficien t rights to  support a ttachm ent of a  com peting security in te rest. 
This re flects the  curren t understanding of ana lysts while  e lim inating the  
conceptual acrobatics necessa ry to  justify the  resu lt under the  curren t Act. 

At t a ch m e n t  of se cu r it y in t e re s t s  in  a ft e r  a cq u ire d  con su m e r  good s 

It is  p roposed  to  dele te  the  curren t section  13 restriction  on  non-purchase  
m oney security in  afte r-acquired  consum er goods (a  change  which  a lready 
has been  m ade  in  the  Saska tchewan Act). It is  fe lt tha t the  socia l policy 
concerns which  underp in  the  restriction  would  m ore  appropria te ly be  m et 
by extending the  exem ptions on  se izure  of consum er goods in  provincia l 
judgm ent enforcem ent law to  a ll cred itors including secured  cred itors. 

At t a ch m e n t  of se cu r it y in t e re s t s  in  fu t u re  crop s 

It is  p roposed  to  dele te  the  one-year lim ita tion  on  security in  fu ture  
growing crops from  curren t section  13 on  the  basis tha t it is  pa te rnalistic 
and  unfa ir. The  curren t ru le  m eans tha t crop  financing under the  PPSA is 



genera lly not availab le  because  of the  increased  transaction  costs and  
risks resulting from  the  restriction . Since  security taken  under the  federa l 
Bank Act is not subject to  any equiva len t restriction, agricu ltura l p roducers 
a re  e ffective ly lim ited  to  bank financing and  a re  denied  access to  the  
wider credit m arket ava ilable  to  other debtors. 

Pe r fe ct ion  of se cu r it y in t e re st s  in  ch a t t e l p a p e r  

The  proposed  changes to  section  24 would  recognize  the  com m on 
practice  of ‘m arking’ cha tte l paper to  identify the  secured party as an  
a lte rna tive  to  taking physical possession  for the  purposes of perfection . 
This change  would  a llow “electronic cha tte l paper”, the  subject of a  new 
proposed  defin ition  in  section  2, to  be  perfected  by possession . 

Pr io r it y fo r  fu t u re  a d va n ce s 

Aga inst judgment creditors: Proposed  new section  20(1.1) would  a llow a  
secured  party who has registe red  a  financing sta tem ent, bu t whose  
security in te rest does not a ttach  until a fte r registra tion, to  en te r in to  the  
security agreem ent and  m ake  advances without risk of subord ina tion  to  
an  in te rvening judgm ent cred itor otherwise  en titled  to  priority under 
subsection  (1). Priority for these  advances would  be  conditioned  on  the  
secured  party acting without actual knowledge  of the  in tervening 
cred itor’s in te rest. This change  would  reduce  transaction  costs and  risk for 
secured  parties without unduly inconveniencing judgm ent cred itors. 

Aga inst buyers: The  proposed  new section  35(6.1) would  m ake  it clea r that 
a  buyer or lessee  is not a ffected  by the  priority sta tus given  to  fu ture  
advances m ade  with  knowledge  of the  transfe r to  the  buyer or execution  
of the  lease . 

Pr io r it y of u n p e r fe ct e d  se cu r it y in t e re s t s  

Aga inst the debtor’s trustee in bankruptcy: Afte r the  m odel PPSA was 
dra fted , the  Bankruptcy and Insolvency Act was am ended  to  de le te  the  
concept of re la tion-back from  the  da te  of a  rece iving order to  the  da te  of 
the  pe tition  as the  e ffective  da te  of bankruptcy. In  order to  m ain ta in  the  
e ffect of the  origina l ru le  in  section  20, it would  be  necessa ry to  rep lace  
the  curren t re fe rence  to  the  da te  of bankruptcy in  section  20 with  a  



re fe rence  to  the  da te  of the  in itia l bankruptcy event. This Report does not 
necessa rily propose  tha t change . Am ended  text is  included  m ere ly to  
crea te  an  opportunity to  reassess whether the  da te  of filing a  pe tition  is 
the  appropria te  date  for de te rm ining the  e ffectiveness of an  unperfected  
security in te rest aga inst a  trustee  in  bankruptcy. 

Aga inst buyers of tangible colla tera l: Proposed  a lte rna tive  A to  section  20(3) 
would  de le te  the  requirem ent that a  buyer m ust take  without knowledge  
of an  unperfected  security in te rest to  ob ta in  priority. While  th is approach  
m ay seem  rad ical, it would  have  the  grea t advantage  of e lim ina ting 
d ifficult p roblem s of proof and  of protecting a  buyer who, while  be ing 
aware  of a  security in te rest in  the  re levant goods, honestly be lieves that 
the  se lle r will d ischarge  the  security in te rest using the  purchase  price  paid  
by the  buyer. It a lso  would  rem ove  an inconsistency in  the  curren t p riority 
structure  of the  Act. It is  clear tha t a  secured  party can  gain  priority under 
section  35 by acquiring and  perfecting a  security in te rest with  fu ll 
knowledge  of a  prior unperfected  security inte rest. The  sam e is true  of an  
execution  creditor who can  ga in  priority over an  unperfected  security 
in te rest even  though the  cred itor gran ts cred it and  enforces h is or her 
judgm ent with  full knowledge  of the  security in te rest. So why not a lso 
buyers? 

Aga inst buyers of intangible colla tera l: Proposed  section  20(4) a lready 
appears in  the  curren t Saskatchewan and  Atlan tic PPSAs but not in  the  
other Acts. Its  purpose  is to  approxim ate  the  position  of a  buyer of an  
instrum ent or a  security or the  holder of a  negotiable  instrum ent under 
section  20(3) with  the  position  of a  transfe ree  of the  sam e type  of 
property under sections 31(4)-(6). Under the  la tte r sections, an  ord inary 
course  transfe ree  takes free  of the  security inte rest even  though the  
colla te ra l was acquired  with  knowledge  of it. In  the  absence  of proposed  
section  20(4), a  non-security transfe ree  of p roperty would  be  in  a  worse  
position  when in  com petition  with  the  holder of an  unperfected  security 
in te rest than  a  transfe ree  of the  equiva len t p roperty in  com petition  with  
the  holder of a  pe rfected  security inte rest. There  can  be  no policy 
justifica tion  for th is anom aly. 

Pr io r it y of b u ye r s  o f lice n ce s 



Proposed  new section  30(2.1) would  extend  the  sam e protection  to  a  
transfe ree  of a  licence  in  the  ord inary course  of business tha t section  
30(2) curren tly gives to  ord inary course  buyers and  lessees of goods. 

Priority repercussions of a  fa ilu re  to  include  a  specific seria l num ber 
description  in  a  financing sta tem ent 

The  proposed  addition  of a  re fe rence  to  “consum er goods” in  sections 
30(7) and  35(4) a re  in tended  to  change  the  priority repercussions of a  
fa ilu re  to  registe r a  se ria l num ber descrip tion  in  a  financing sta tem ent 
covering se ria l num bered  goods where  the  goods a re  he ld  by the  debtor 
as consum er goods. Under the  curren t schem e, fa ilu re  to  registe r by se ria l 
num ber is fa ta l to  perfection  in  the  case  of consum er goods, whereas the  
priority repercussions of using a  generic descrip tion  a re  less drastic for 
equipm ent. In  the  la tte r case , the  secured  party is subordina ted  to  a  buyer 
for va lue  without notice  under section 30(7), and  the  security in te rest is  
trea ted  under 35(4) as unperfected  for the  purposes of a  com petition  
be tween  com peting security in te rests. However, a  generic descrip tion  is 
sufficien t for p riority over a  judgem ent cred itor or a  trustee  in  bankruptcy. 
In  the  view of the  au thors, th is d istinction  lacks a  sufficien t policy ra tiona le  
and  in troduces unnecessary com plexity into  the  priority structure  of the  
Act. It is  the re fore  proposed  to  change  the  Act to  authorize  the  op tional 
use  of a  generic description  for a ll se ria l num bered  goods, sub ject to  the  
risk of subord ina tion , in  the  case  of both  consum er goods and  equipm ent, 
to  buyers and  com peting secured  parties who have  registe red  by se ria l 
num ber. 

Pr io r it y in  p roce e d s  o f m on e y, a  n e go t ia b le  in s t ru m e n t , a  se cu r it y o r  
a  n e go t ia b le  d ocu m e n t  of t it le  

Proposed  new section  31(6.1) would  m ake  it clea r that the  specia l p riority 
position  of a  holder of m oney and  a  transfe ree  of a  negotiable  instrum ent, 
a  security or a  negotiable  docum ent of title  ca rries over to  the  proceeds of 
the  property. There  is no poin t in  having priority in  such  form s of 
colla te ra l if the ir conversion  in to  proceeds (other than  m oney which  the  
secured  party takes in to  possession  thereby bringing itse lf within  section  
31(1)) resu lts in  the  loss of tha t p riority sta tus. 



Pr io r it y of n e w  p u rch a se r s  fo r  va lu e  o f ch a t t e l p a p e r  

Curren t section  31(7) d istinguishes be tween  the  priority of non-inventory 
financie rs and  the  priority of other secured  parties as aga inst a  new 
purchaser for new value  who takes possession  of the  chatte l paper in  the  
ord inary course  of the  purchaser’s business. The  proposed  re form ula tion  
would  e lim ina te  this d istinction  thereby enabling inventory financie rs to  
prese rve  priority in  cha tte l paper which  is p roceeds of inventory by 
m onitoring the  debtor’s handling of the  paper to  ensure  tha t the ir nam e is 
inscribed  on  it as the  purchaser. This change  is a  logical consequence  of 
the  adoption  of ‘m arking’ in  section  24 as a  m ethod  of perfection  to  
accom m odate  the  use  of e lectronic cha tte l paper. It a lso  re flects the  
au thors’ recognition  tha t the  concerns posed  by the  com m ercia l financing 
pa tte rns which  existed  when the  d istinction  was first in troduced  a re  no 
longer presen t. 

It is  a lso  proposed  to  include  cha tte l paper purchasers with in  subsection  
31(6). As a  resu lt of th is change , a  purchaser of cha tte l paper has 
knowledge  sufficien t to  defea t its  p riority under subsection  (7) on ly if the  
cha tte l paper is acquired  with  knowledge  tha t the  transaction  viola te  the  
te rm s of the  security agreem ent be tween  the  debtor and  a  prior perfected  
secured  party. This change  would  not, however, e lim inate  ‘m arking’ as a  
m eans for p rior secured  parties who are  active ly m onitoring the  debtors’ 
cha tte l paper to  prese rve  the ir p riority cla im  in  specific paper. Under the  
re form ula ted  subsection  (7), the  purchaser would  take  priority on ly if the  
specific paper is not a lready inscribed  with  the  nam e of a  com peting 
cla im ant. 

Much m ore  substan tia l changes to  section  31 will be  required  on  
im plem enta tion  of the  proposed  Uniform  Securities Transfe r Act. 

Pr io r it y b e t w e e n  a  p r io r  r e gis t e re d  a ccou n t s  fin a n cie r  a n d  a n  
in ve n t o ry fin a n cie r  cla im in g p r io r it y in  a ccou n t s  a s  p roce e d s  of 
in ve n t o ry. 

Diffe ren t PPSA jurisd ictions have  adopted  d iffe ren t policies on  the  issue  of 
p riority be tween  a  prior registe red  accounts financie r and an  inventory 
financie r cla im ing priority in  accounts as proceeds of inventory. Section  



34(6) of the  Model Act would  award  priority to  the  accounts financie r. 
Section  34(6) is included  in  th is report to  signa l to  ju risd ictions with  the  
opposite  rule  (Ontario  and  the  Atlan tic provinces) the  need  to  reconsider 
the ir approach . Giving priority to  the  purchase  m oney inventory financie r 
is  not inappropria te  in  the  context of true  secured  financing transactions. 
However, where  the  debtor has sold  its  accounts ou trigh t to  a  transfe ree  
who has perfected  by registra tion , the  policy is fa r le ss defensib le  
especia lly in  the  ligh t of the  growth  in  securitisa tion  transactions, which  
depend on  the  ab ility of the  origina tor of the  accounts to  e ffect a  secure  
sa le  of the  securitised  accounts. This concern  could  be  m et by adopting 
subsection  30(6) but confin ing its opera tion  to  a  true  sa les of accounts 
(th is like ly would  be  he ld  to  be  the  in tended  resu lt under the  Onta rio  and  
Atlan tic PPSAs even  without an  express ru le ). However, such  a  b ifurca ted  
approach  encourages litiga tion  on  the  appropria te  characte riza tion  of the  
transaction . Consequently, it is  suggested  tha t considera tion  be  given  to  
adopting section  34(6) without any such  qua lifica tion . 

Pr io r it y e ffe ct  o f la p se  o r  in a d ve r t e n t  o r  fr a u d u le n t  d isch a rge  o f 
r e gis t r a t ion s 

The  proposed  new section  35(7.1) would  re lieve  a  secured party from  any 
need  to  re -activa te  its  pe rfected  sta tus, in  order to  m ain ta in  protection  
against p rior subord ina te  inte rests, where  a  registra tion  lapses or is  
fraudulen tly or inadverten tly d ischarged  a fte r the  secured  party has 
begun enforcem ent m easures. 

Pr io r it y in  t h e  e ve n t  o f a  co rp ora t e  a m a lga m a t ion  

Proposed  sections 35(10-(11) a re  designed  to  address the  issue  of priority 
tha t a rises when two or m ore  corpora tions which  have  given  security 
in te rests in  the ir existing and  a fte r-acquired  property am algam ate  and  the  
"new "corpora tion  acquires property tha t fa lls within  the  colla te ra l 
description  of the  security agreem ents executed  by the  am algam ating 
corpora tions. 

Pro t e ct ion  o f a ccou n t  d e b t o r s  



Derived  from  article  9-209, p roposed  new subsection  41(10) would  
em power a  debtor, on  te rm ina tion  of a  security re la tionsh ip  involving 
accounts or chatte l paper, to  require  the  secured  party to send  a  written  
notice  to  any account debtor to  whom  a  notice  of the  assignm ent has 
been  sen t, re leasing the  account debtor from  any further ob liga tions to  
the  secured  party. 

Con clu s ion  

If we  a re  to  m ain ta in  the  curren t b road  uniform ity which  exists am ong the  
Canadian  PPSAs, it is  necessa ry tha t the re  be  som e vehicle  for 
d issem inating ideas about desirable  am endm ents for b road  d iscussion . It 
is  hoped  tha t th is Report, de livered  as it is  th rough the  aegis of the  ULCC, 
offe rs one  such  poten tia l veh icle . 

While  the  subject m atte r of the  Report is  of obvious d irect in te rest to  
legisla tors and  analysts in  the  com m on law provinces, the  au thors trust 
tha t som e of the  substan tive  and  policy issues which  a re  addressed  will 
a lso  be  of in te rest to  colleagues in  the  province  of Quebec, in  view of the  
com m onalities which  exist be tween  m any of the  substantive  and  policy 
choices re flected  in  the  Canadian  PPSAs and  in  the  Quebec Civil Code  
provisions on  rea l security in  m ovables. 

Com m ents a re  welcom e on  the  proposa ls for change  which  a re  m ade  
here , a s a re  suggestions for wha t p roposa ls m ight use fu lly be  pu t forward  
in  Part 2, which, as noted  ea rlie r, will dea l with  the  provisions of the  Model 
Act re la ting to  registra tion , enforcem ent, and  m ore  genera l issues. 
Professor Cum ing m ay be  contacted  a t Professor Walsh  m ay be  contacted  
a t 
 
  

Se ct ion  2(1) – De fin it ion s 

( ) "account debtor" means a  person who is obliga ted under an intangible or 
cha ttel paper. 

COMMENT 



This is not a  new te rm  or a  new defin ition . It is  curren tly conta ined  in  
section  41(1). However, under the  proposa ls which  follow, the  te rm  is 
used  in  sections other than  41 (see  proposed  new s. 9(4) and  proposed  
changes to  s. 17(1) be low). Consequently, it is  suggested  tha t the  
defin ition  be  m oved  to  the  genera l defin ition  section . 

( ) "authentica ted" includes signed, or, where the writing to be authentica ted is 
in the form of a  da ta  message, the use of a  method which is a s reliable a s 
appropria te in the circumstances, including the purpose of the da ta  message, 
to identify the authentica ting person and to indica te tha t person’s approva l of 
the informa tion conta ined in the da ta  message to which the authentica tion 
rela tes. 

COMMENT 

1. The  Act curren tly requires tha t ce rta in  notices, dem ands, consents e tc. 
be  com m unica ted  and  evidenced  in  writing: see  e .g. sections 18(1)(1), 
18(2), 43(12), 59(10)(d), 59(16)(f), 62(1)(a )-(b), 64(4) and  64(5). It is  im plicit in  
these  sections that the  required  writing be  au thentica ted . Where  
appropria te , th is report recom m ends th is be  m ade  explicit by am ending 
the  re levant section  to  require  au thentica tion . 

2. Authentica tion  m ay pose  concerns in  cases where  the  required  
com m unication  is effected  e lectronica lly (a  possib ility which  the  
defin itions of "writing" and  “data  m essage” proposed  be low is designed  to  
accom m odate ). The  proposed  defin ition  of “au thentica ted” would  confirm  
tha t au thentica tion m ay include  e lectron ic m ethods of ind icating the  
iden tity and  approval of the  au thentica ting party. 

3. The  proposed  defin ition  does not specify any particula r m ethod  of 
au thentica tion  so as to  accom m odate  ongoing technologica l changes 
without the  need  for further legisla tive  am endm ent. A re la tive , p ractice-
orien ted , standard  is adopted  to  assess the  sufficiency of a  particula r 
m ethod . It need  be  on ly as re liable  as appropria te  in  the  circum stances 
including the  purpose  of the  com m unication  to  which  the  au thentica tion  
re la tes. 



3. The  proposed  defin ition  is re levant to  the  changes proposed  be low to  
section  10(1). Under the  curren t word ing, a  security in te rest is  enforceable  
against th ird  parties on ly where  the  debtor has “signed” a  security 
agreem ent which  describes the  colla tera l. It is  p roposed  to  change  
“signed” to  “au thentica ted”. This change  would  au thorize  the  use  of 
au thentica ted  e lectronic data  m essages for the  purposes of com pliance  
with  section  10(1). 

(f) "cha ttel paper" means one or more writings tha t evidence both a  moneta ry 
obliga tion and: 

(i) a  security interest in, or lea se of, specific goods; or 
 
(ii) a  security interest in specific goods and accessions; 
or, where the context permits, "electronic cha ttel paper." 

COMMENT 

See  the  proposed  defin ition  of “e lectron ic cha tte l paper” and  the  
com m ents on  the  proposed  changes to  sections 24 and  31 be low. 

(g) "colla tera l" means persona l property tha t is subject to a  security interest 
and, where the context permits, includes: 

(i) proceeds, and 
 
(ii) a  supporting obliga tion; 
COMMENT 

1. Proposed  clause  (i) of the  defin ition  of “colla te ra l” would  confirm  what is 
now understood; i.e . tha t colla te ra l includes proceeds as e lsewhere  
defined  in  section  2(1) to  which  a  security inte rest extends under section  
28(1). 

2. Proposed  clause  (ii) would  confirm  tha t a  re fe rence  anywhere  in  the  Act 
to  “colla te ra l” au tom atica lly includes any re la ted  supporting obliga tion  if 
the  colla te ra l is  one  of the  types specified  in  the  defin ition  of "supporting 
obliga tion" proposed  be low. See  further the  com m ent on tha t de fin ition . 



(l) “crops” means crops, including aqua tic crops, whether matured or 
otherwise, and whether na tura lly grown or planted, a ttached to land by roots 
including underwater land or forming parts of trees or plants a ttached to land, 
and includes trees only if they: 

(i) a re being grown as nursery stock; 
 
(ii) a re being grown for uses other than the production of lumber or wood 
products; 
 
(iii) a re intended to be replanted in another loca tion for the purposes of 
reforesta tion; 
COMMENT 

The  proposed  addition  of a  re fe rence  to  “aqua tic crops” and  “underwate r 
land” in  the  defin ition  of “crops” would cla rify explicitly tha t the  Act applies 
to  crops produced  in  aquacultura l opera tions. The  proposed  de le tion  of 
the  requirem ent tha t crops be  a ttached  to  land  “by roots” would  recognize  
tha t th is requirem ent is inappropria te  for aqua tic crops which  lack roots. 

( ) "da ta  message" means informa tion conta ined in a  communica tion which is 
genera ted, sent and received by electronic, optica l or simila r means including, 
but not limited to, electronic ma il, telegram, telex, telecopy and electronic 
transfer from computer to computer using an agreed standard to structure the 
informa tion. 

COMMENT 

1. The  proposed  defin ition  of “data  m essage” should  be  read  a long with  
the  proposed  defin itions of "writing" and  “au thentica ted .” These  new 
defin itions a re  designed  to  accom m odate  the  use  of e lectronic 
com m unications and  e lectron ic au thentica tion  in  situa tions where  the  
curren t wording of the  Act m ight im ply tha t a  tangible  writing or a  
conventional signa ture  is required . 

1. Although these  provisions would  not be  strictly necessa ry in  a  province  
or te rritory which  enacts the  ULC Uniform  Electronic Com m erce  Act, it 



would  be  in  keeping with  the  com prehensive  characte r of PPSA legisla tion  
for ju risdictions to  accom m odate  technological change  d irectly in  the  Act. 

(m) "debtor" means: 

(i) in a  provision dea ling with the obliga tion secured, a  person, including a  
guarantor or other secondary obligor, who owes payment or performance of 
an obliga tion secured by a  security interest pursuant to a  transaction referred 
to in subsection 3(1), whether or not tha t person owns or ha s rights in the 
colla tera l; 
 
(ii) in a  provision dea ling with the colla tera l, a  person who owns or ha s rights 
in colla tera l, and who has given or ha s agreed to give a  security interest in tha t 
colla tera l pursuant to a  transaction referred to in subsection 3(1), whether or 
not tha t person otherwise owes payment or performance of the obliga tion 
secured; 
 
(iii) where the context permits, both of the persons referred to in clauses (i) and 
(ii); 
 
(iv) where the context permits, a  transferor of an account or cha ttel paper, a  
consignee, and a  lessee [and a  buyer] pursuant to a  transaction referred to in 
subsection 3(2); and 
 
(v) in sections 17, 24, 26 and 58, subsections 57(3), 59(14), 61(7) and 64(3) and 
section 65, the transferee of a  debtor's interest in the colla tera l; or 
 
(ii) a  person who receives goods from another person pursuant to a  
commercia l consignment; 
 
(iii)a  lessee pursuant to a  lea se for a  term of more than one yea r; 
 
(iv) a  transferor of an account or cha ttel paper; 
 
(vi) if the person mentioned in subclause (i) and owner of the colla tera l a re not 
the same person: 



(A) where the term “debtor” is used in a  provision dea ling with the colla tera l, 
an owner of the colla tera l; 

(B) where the term “debtor” is used in a  provision dea ling with the obliga tion, 
the obligor; and 

(C) where the context permits, both persons; 

COMMENT 

1. The  proposed  changes would  cla rify the  in ten t of the  curren t de fin ition  
of “debtor”. Current clauses (i) and  (v) a re  re -cast a s new clauses (i), (ii) and  
(iii). Curren t clauses (ii), (iii) and  (iv) a re  recast as new clause  (iv) The  
re fe rence  to  a  guaran tor or other secondary obligor in  new clause  (i) 
would  m akes explicit wha t is  im plicit in  the  curren t word ing. 

1. The  square-bracke ted  re fe rence  to  a  “buyer” in  proposed  clause  (iv) 
re flects a  loca l va ria tion : i.e . the  inclusion  a  “sa le  of goods without a  
change  of possession” as a  deem ed secured  transaction  in  the  Atlan tic 
PPSAs (see  further the  defin ition  of th is te rm  in  the  Atlan tic Acts). 

( ) "electronic cha ttel paper" means cha ttel paper evidenced by an 
authentica ted writing which conta ins verifiable da ta  stored in an electronic 
medium and not otherwise evidenced; 

COMMENT 

The  defin ition  proposed  above  is m eant to  expressly accom m odate  both  
tangib le  and  e lectronic form s of cha tte l paper. See  further the  com m ents 
be low on  the  proposed  changes to  section  24 and  31. 

(u) "goods" means tangible persona l property, fixtures, crops, and the unborn 
young of animals and includes aqua tic goods produced in aquacultura l 
opera tions and a  computer program embodied in or accompanying the goods 
tha t is ordina rily considered part of the goods or tha t is an aspect of making 
the goods functiona l, but does not include cha ttel paper, a  document of title, 
an instrument, a  security, money or trees, other than trees tha t a re crops, until 
they a re severed or minera ls until they a re extracted. 

COMMENT 



1. The  proposed  addition  of an  explicit re fe rence  to  a  com pute r program  
in  the  defin ition  of “goods” is designed to  e lim ina te  any doubt tha t goods 
includes any com pute r program  used  in  the  goods and  ord inarily 
considered  to  form  part of them  or to  be  in tegra l to  the ir opera tion . Many 
program s a re  designed  specifica lly for particu la r goods. The  proposed  
defin ition  would  e lim inate  any perceived  necessity under the  existing law 
to  take  separa te  security in te rests in  the  goods and  the  accom panying 
com puter program . 

2. The  proposed  addition  of the  words “aquatic goods produced  in  
aquacultura l opera tions” is in tended  to  e lim ina te  any existing doubt tha t 
aqua tic ‘livestock’ (e .g. fa rm ed sa lm on) and  aqua tic crops (e .g. du lse ) a re  
included  in  the  curren t defin ition  of “goods”. 

( ) "intangible" means persona l property tha t is not goods, cha ttel paper, a  
document of title, an instrument, money or a  security, and includes a  licence; 

COMMENT 

1. The  Saskatchewan PPSA, from  which the  proposed  wording is taken , is  
the  on ly Canadian  PPSA to explicitly include  “a  licence” with in  the  
defin ition  of “intangible .” “Licence” is then  defined  in  the  Saskatchewan Act 
to  m ean: “a  right, whe ther or not exclusive , (i) to  m anufacture , p roduce , 
se ll, transport, or otherwise  dea l with  persona l p roperty; or (ii) to  provide  
se rvices; tha t is  transfe rab le  by the  gran tee  with  or without restriction  or 
the  consent of the  gran tor.” 

1. It is  p roposed  tha t these  defin itional cla rifica tions be  added  to  the  
Model Act for poten tia l incorpora tion  in  a ll the  Canadian  PPSAs. This 
would  e lim ina te  any doubt tha t the  “persona l p roperty” in  which  a  security 
in te rest under the  PPSA can  be  taken  includes rights under, e .g. an  
agricu ltura l p roduction  quota , notwithstanding that transfe r of the  righ t is  
restricted  or subject to  the  prior consent of the  licensing au thority. 

1. This proposa l re flects the  consensus am ong Canadian  com m on law 
ana lysts on  the  appropria te  resolu tion  of the  issue . It a lso  accords with  
jud icia l policy with  the  exception  of a  m ore  restrictive  line  of cases in  the  
Onta rio  courts. However, the  Onta rio  cases have  genera ted  extensive  



criticism , and  the  m ore  recent decisions from  tha t p rovince  re flect som e 
regre t and  an  a ttitude  of gradua l libe ra liza tion . The  proposed  clarifica tions 
would  e lim ina te  any further controversy. See  further G.T. Johnson , 
“Discre tionary Licenses as Colla te ra l” (1988-89) 3 B.F.L.R. 63; T. Johnson , 
“Security In te rests in  Discre tionary Licenses under the  Onta rio  Personal 
Property Security Act” (1993) 8 B.F.L.R. 123; R.M. Mercie r, “Saskatoon  
Auction  Mart: Milk Quotas and  finally Som e Com m ercia l Rea lity” (1993) 22 
Can. Bus. L. J. 466. 

1. The  purpose  of the  proposed  changes is m ere ly to  ensure  tha t a  debtor 
can  em ploy righ ts under a  licence  as e ffective  colla te ra l under a  PPSA 
security agreem ent. In  other words, the  proposa l would  not im pede  the  
powers of a  licensing au thority, under the  sta tu tory schem e regula ting the  
licence , to  restrict transfe r of the  licence  or condition  transfe r on  its 
consent. Nor would  it ob ligate  the  gran tor to  recognize  the  secured  party 
as the  new licensee . 

1. This point is  cla rified  by proposed  new section  9(5) be low under which  a  
sta tutory provision  which  restricts or requires the  consent of the  gran tor 
to  the  transfe r of a  licence , or the  creation  of a  security inte rest in  a  
licence , is  decla red  ineffective  bu t on ly to  the  exten t tha t the  provision  
would  prevent a ttachm ent of a  PPSA security in te rest in  the  license . 

1. In  addition , while  section  57(3) of the  curren t Saskatchewan Act 
em powers a  secured  party to  enforce  a  security in te rest in  a  licence  by 
giving notice  to  the  licensee  and  licensor, section  58(18) then  stipu la tes 
tha t the  licensee’s righ ts m ay be  d isposed  of on ly in  accordance  with  the  
te rm s and  conditions under which  the  licence  was gran ted  or which  
otherwise  perta in  to  it. Part 2 of th is Report will conta in  proposals to  
incorpora te  equivalen t p rovisions in to  the  Model Act. 

1. It should  be  em phasized  tha t th is p roposa l would  not perm it a  security 
in te rest to  be  taken  in  a  licence  where  the  sta tu te  regula ting the  license  
prohib its the  transfe r or the  crea tion  of a  security in te rest in  the  licence . 
Under the  defin ition  of licence  proposed  be low, righ ts under the  license  
m ust be  “transfe rab le”. In  th is respect, the  proposal does not go as fa r as 
revised  a rticle  9-408 under which  it is  possible  to  create  an  e ffective  



security in te rest in  equivalen t righ ts even  where  the  sta tu te  regula ting the  
righ t im poses an  absolu te  prohib ition on  transfe r. Since  the  gran tor of the  
licence  could  not be  a ffected  adverse ly by the  security in te rest (because  
a rticle  9 protects the  gran tor in  a  m anner sim ila r to  the  PPSA as ou tlined  
in  com m ent 4 above), the  U.S. d ra fte rs fe lt tha t the re  was no ra tiona l basis 
for restricting the  e ffectiveness of a  security in te rest in  the  license . 

1. The  authors of th is report do not share  the  sam e view. If a  license  is 
en tire ly non-transfe rab le , it is  genera lly because  the  legisla ture  has 
de te rm ined , as a  m atte r of public policy, tha t the  righ ts em bodied  in  the  
licence  a re  wholly persona l to  the  holder (a  physician’s licence  to  practice  
be ing the  quin tessen tia l exam ple). To perm it the  holder to  give  a  security 
in te rest in  such  a  license  would  give  the  secured  party a  m easure  of de 
facto control over the  debtor’s exercise  of h is or her righ ts which  m ay 
conflict with  the  public policy basis for the  persona l characte r of the  
license . 

( ) "licence" means a  right, whether or not exclusive: 

(iv) to manufacture, produce, sell, transport, or otherwise dea l with persona l 
property; or 

(ii) to provide services; 

tha t is transferrable by the grantee with or without restriction or the consent 
of the grantor; 

COMMENT 

See  com m ent on  proposed  am endm ent to  the  defin ition  of “in tangible” 
above . 

(hh) "proceeds" means: 

(iv) identifiable or traceable persona l property, fixtures or crops, in which the 
debtor acquires an interest: 

(A) tha t a re derived directly or indirectly from any dea ling, whether by sa le, 
lea se, licence, exchange or disposition,with colla tera l; or the proceeds of 
colla tera l; 



(B) in which the debtor acquires an interest; 

(B) to the extent of the va lue of the colla tera l and to the extent payable to the 
debtor or to the secured party, a  right to an insurance payment or any other 
payment a s indemnity or compensa tion for loss of or damage to the colla tera l, 
or proceeds of the colla tera l for interference with the use of the colla tera l, for 
non-conformity of or defects in the colla tera l or for infringement of rights in 
the colla tera l; 

(ii a  payment made in tota l or pa rtia l discha rge or redemption of an 
intangible, cha ttel paper, an instrument or a  security; and 

(iv) va lue tha t is collected on or distributed on account of colla tera l; 

but does not include anima ls merely because they a re the offspring of anima ls 
tha t a re colla tera l; 

COMMENT 

1. The  proposed  additions to  the  defin ition  of “proceeds” a re  designed  to  
m ake  its scope  m ore  explicit by cla rifying that p roceeds include  righ ts to  
com pensation  for non-conform ity of or defects in  the  colla te ra l, for 
in te rfe rence  with  the  use  of the  colla te ra l or for in fringem ent of righ ts in  
the  colla te ra l. 

1. The  proposed  new re fe rence  to  "value  tha t is  collected  on  or d istribu ted  
on  account of colla te ra l" would  confirm  tha t p roceeds includes dividends 
d istribu ted  on  account of investm ent property tha t is  colla te ra l. 

1. The  proposed  dele tion  of the  te rm  “proceeds of colla tera l” in  revised  
sub-clauses (A) and (B) is expla ined  by the  proposed  addition  of 
“proceeds” to  the  defin ition  of “colla tera l” above . 

(jj) "purchase-money security interest" means; 

(i) a  security interest taken in colla tera l to the extent tha t it secures a ll or pa rt 
of its purchase price; 

(ii) a  security interest taken in colla tera l by a  person who gives va lue for the 
purpose of enabling the debtor to acquire rights in the colla tera l, to the extent 
tha t the va lue is applied to acquire those rights; 



(iii) the interest of a  lessor of goods pursuant to a  lea se for a  term of more 
than one year; or 

(iv) the interest of a  consignor who delivers goods to a  consignee pursuant to a  
commercia l consignment; 

but does not include a  transaction of sa le and the lea se back to the seller and, 
for the purposes of this clause, "purchase price" and "va lue" include credit 
cha rges and interest payable for the purchase or loan credit; 

(jj) "purchasemoney security interest" means: 

(i) a  security interest taken in colla tera l to the extent tha t it secures a ll or pa rt 
of its purchase price; 

(ii) a  security interest taken in colla tera l by a  person who gives va lue for the 
purpose of enabling the debtor to acquire rights in the colla tera l, to the extent 
tha t the va lue is applied to acquire those rights; 

(iii) a  security interest in colla tera l referred to in sub- clauses (A) or (B) taken 
under an agreement providing for the renewal, refinancing, or restructuring of 
an obliga tion referred to in sub-clauses (A) or (B); 

(iv) the interest of a  lessor of goods pursuant to a  lea se for a  term of more 
than one year; or 

(v) the interest of a  consignor who delivers goods to a  consignee pursuant to a  
commercia l consignment; 

but does not include a  transaction of sa le and the lea se back to the seller and, 
for the purposes of this definition, "purchase price" and "va lue" include credit 
cha rges and interest payable for the purchase or loan credit; 

and, when the colla tera l is inventory, a  puchase money security interest 

(vi) secures any obliga tion a rising out of a  rela ted transaction crea ting an 
interest referred to in clause (i) or (ii); 

(vii) extends to other inventory in which the secured party holds or held a  
security interest under a  rela ted transaction tha t secures or secured an 
obliga tion referred to in clause (i) or (ii); 



and for the purposes of sub-clauses (vi) to (vii), a  transaction is rela ted to 
another transaction when the possibility of both transactions is provided for in 
the first transaction or a  prior agreement between the pa rties; 

  

COMMENT 

1. Extensive  additions a re  proposed  to the  curren t defin ition  of “purchase  
m oney security inte rest” necessita ting the  re -num bering of the  
paragraphs within  the  defin ition . The  curren t defin ition  appears above , 
followed by the  proposed  expanded  defin ition . 

1. The  proposed  new clause  (iii) is  designed  to  rem ove  any suggestion  tha t 
purchase  m oney sta tus is lost when  a  purchase  m oney obliga tion  is 
re financed  or restructured . The  purchase  m oney sta tus would  be  re ta ined  
in  the  original purchase  m oney colla tera l. However, pm si sta tus would  not 
extend  to  any new non-purchase-m oney colla te ra l b rought in to  the  
re financing or restructuring. Nor would  purchase  m oney sta tus apply to  
any new m oney or value  given  to  the  debtor over and  above  tha t used  to  
reduce  or e lim ina te  the  existing purchase  m oney obligation . 

1. The  proposed  new clauses (vi) and  (vii) a re  in tended  to  dea l with  the  
problem  of cross-colla te ra lized  purchase  m oney security in te rests in  
inventory. As a  m atte r of strict sta tu tory in te rpre ta tion, cross-
colla te ra liza tion  would  not appear to  be  possible  under the  curren t 
de fin ition  of “purchase  m oney security in te rest”. Under the  curren t 
de fin ition , the  on ly security in te rest tha t qua lifies is one  “taken  in  
colla te ra l... to  the  exten t tha t it secures a ll or pa rt of the  purchase  price  of 
the  colla te ra l” or one  “taken  in  colla tera l (to  secure  value)... to  the  exten t 
the  va lue  is applied to  acquire  the  colla te ra l.” This wording suggests that a  
purchase  m oney security in te rest in  colla te ra l is  strictly proportionate  to  
the  exten t it secures the  price  of the  colla te ra l or the  value  used  to  acquire  
the  colla te ra l. 

1. A secured  party can , in  som e situa tions, accom plish  a  degree  of cross-
colla te ra liza tion  through paym ent a lloca tion . Where  there  a re  two or 
m ore  “pooled” pm si ob ligations, the  security agreem ent can  provide  tha t 



any paym ent m ade by the  debtor is a lloca ted  to  each  obliga tion  in  
proportion  to  the  am ount of the  ob liga tion, with  the  result tha t a t a ll tim es 
the  secured  party has a  pm si in  a ll colla te ra l so  long as any am ount 
rem ains owing. 

1. There  is, however, a  basis in  decisions of the  Saska tchewan Court of 
Appeal for the  conclusion  tha t the  courts a re  prepared  to  recognize  (or, 
m ore  accura te ly, to overlook) som e degree  of cross-colla te ra liza tion  
without the  need  to  use  paym ent a lloca tion . 

1. In  Ba ttlefords Credit Union Limited v. Ilnicki, [1991] 5 W.W.R. 673, the  
Credit Union  m ade  a  consolida tion  loan  to  Iln icki. The  purpose  of the  loan  
was to  pay severa l ea rlie r secured  purchase  m oney obliga tions owing to  
other cred itors and an  ea rlie r secured  purchase  m oney obliga tion  owing 
to  the  Credit Union. All of the  cred itors had  purchase  m oney security 
in te rests in  one  or m ore  of 15 item s of property tha t were  taken  as 
colla te ra l under the  consolida tion  loan . The  Court extended  its estab lished 
position  [taken  in  Bank of Montrea l v. Tomyn (1989), 84 Sask. R. 253, 
a ffirm ed (1990), 87 Sask. R. 4 which  involved  consolidation of severa l 
purchase  m oney loans m ade  by the  bank providing the  consolida tion  
loan] by ru ling tha t the  Credit Union  acquired , under the  security 
agreem ent providing for the  consolida ted  loan, a  purchase  m oney 
security in te rest in  the  15 item s. The  Court concluded  that the  
consolidation  loan  enabled  Iln icki to  “acquire  righ ts in  or to” the  item s 
within  the  m eaning of the  defin ition  of purchase  m oney security in te rest. 
It enabled  h im  to  rid  the  item s of the  purchase  m oney security in te rests 
he ld  by the  prior cred itors. His bundle  of righ ts was thereby added  to; h is 
ownersh ip  was incom ple te  before , but com plete  the  m om ent tha t these  
security in te rests were  e lim ina ted . 

1. While  the  issue  of cross-colla te ra liza tion  was not ra ised by counse l or 
addressed  by the  Court, one  m ight read  in to  the  decision  the  conclusion  
tha t it is  not re levant to  inquire  as to  the  exten t tha t the  va lue  of each  item  
of colla te ra l exceeded  or was less than the  am ount owing to  the  prior 
lender who was pa id  ou t by the  Credit Union . The  reason  is tha t the re  was 
on ly one  purchase  m oney security inte rest — the  one  he ld  by the  Credit 
Union . None the less, the  Court concluded  tha t the  Credit Union  had  a  



purchase  m oney security in te rest to  the  fu ll am ount of the  consolida tion  
loan . This conclusion  im plicitly suggests tha t Canadian  courts m ay not be  
too dem anding when it com es to  dem onstra ting a  one-to-one  re la tionship  
be tween  the  colla te ra l and  obliga tion  in  order to  establish  a  purchase  
m oney security inte rest. 

2. The  e ffect of th is conclusion  is d isplayed  in  the  following scenario . 
Assum e tha t only two loans were  consolida ted . The  ba lance  owing on  the  
first loan  was $500 and  the  colla te ra l securing it was worth  $1000. The  
second loan  was for $3000 and  the  value  of the  colla te ra l securing it was 
$2000. The  tota l of the  consolidated  loans would  be  $3500 and  the  tota l 
value  of the  colla tera l would  be  $3,000. Under the  position  taken  by the  
Court, the  Credit Union  would  have  a  security in te rests in  both  item s of 
colla te ra l so  long as any part of the  tota l of $3500 of re financed  debt 
rem ained  unpaid . In  e ffect, any security in te rest in  the  first item  of 
colla te ra l secures on  a  purchase  m oney basis debt owing on  the  second 
item . 

1. In  Farm Credit Corp. v. Gannon, [1993] 6 W.W.R. 736, 5 P.P.S.A.C. 52, the  
Saskatchewan Court of Queen’s Bench  concluded  that, when  applying the  
princip le  estab lished  by the  Court of Appea l in  Ilnicki, supra , the  court will 
not give  any sign ificance  to  the  way in  which  the  m oney supplied  by the  
consolidation  lender is applied  by the  recip ien ts of the  loan . In  th is case , 
the  recip ient of the  re financing loan  had  applied  other m oney supplied  by 
the  debtor to  the  debt incurred  in  purchasing the  colla te ra l. Only a  sm all 
pa rt of the  consolida tion  loan  was applied  to  th is obliga tion . The  sam e 
approach  was taken  in  Sask. Whea t Pool v. Polowick (1994), 6 P.P.S.A.C. 391 
(Sask.Q.B.). 

1. It is  clea r, the re fore , a t least in  Saska tchewan, tha t consolida tion  of 
existing purchase  m oney obligations, whe ther owed to  the  lender 
providing the  consolida tion  loan  or to other cred itors who a re  be ing paid  
ou t, does not p reclude  the  consolida tion  lender from  having a  purchase  
m oney in te rest in  the  colla te ra l to  secure  the  en tire  debt. This is so  even  
though the  e ffect m ay be  to  provide  an  e lem ent of cross-colla te ra liza tion . 



1. However, the  approach  taken  by the  Saska tchewan Court of Appeal 
would  not facilita te  the  use  of a  security agreem ent tha t p rovides for 
p rospective  consolida tion  of advances, each  secured  by a  purchase  
m oney security inte rest in  colla te ra l acquired  with  the  advances. The  
Credit Union  in  the  Ilnicki case  was able  to  find  a  purchase  m oney security 
in te rest in  a ll of the  colla te ra l because  the  Court concluded  tha t a  new 
purchase  m oney security in te rest was crea ted  by the  security agreem ent 
tha t p rovided  for the  consolida tion  of the  other debts. Where  the re  is no 
pay out of p rior security inte rests, th is sam e approach  cannot be  used . 

1. The  proposed  addition  to  the  defin ition  would  expand  the  
circum stances in  which  pm si cross-colla te ra liza tion  is a llowed (a lthough 
the  “re la ted  transaction” lim ita tion  addressed  be low would  not perm it 
cross-colla te ra liza tion  in  the  circum stances presen t in  the Ilnicki case ). The  
opera tion  of the  proposed  changes is dem onstra ted  in  the  following 
scenarios: 

Scena rio 1: 

June  1: Debtor en te red  in to  a  security agreem ent with  SP1 giving it a  
security in te rest in  “a ll p resent and  a fte r-acquired  property.” A registra tion  
was e ffected . 

Ju ly 1: Debtor en te red  in to  an  inventory financing agreem ent with  SP2 
providing for a  se ries of loans over a  period  of tim e  to  a llow Debtor to  
purchase  inventory. A registra tion  was e ffected . The  agreem ent provided  
tha t SP2 would  have  a  security in te rest in  the  inventory. It a lso  provided  
tha t, a s each  loan  was m ade , the  am ount of the  loan  would  be  
consolidated  with  am ounts then  owing and  tha t the  security in te rest in  
the  inventory would  secure  the  en tire  am ount owing. Debtor was required  
to  m ake  paym ents every 30 days am ounts tha t would  be  se t accord ing to  
the  am ount ou tstanding during the  previous paym ent period . 

August 1: Loan  1 in  the  am ount of $10 was m ade  and  used  by Debtor to  
purchase  widge ts. ( Loan  1 Widge ts) 

August 25: Debtor sold  the  Loan  1 Widge ts. 



August 30: Debtor m ade  the  first paym ent ($5) as required  by the  
agreem ent. [Note  tha t a t th is point, SP2 d id  not have  a  security in te rest to  
protect the  rem ain ing $5 tha t was owing]. 

Septem ber 1: Loan  2 in  the  am ount of $10 was m ade  and  used  by Debtor 
to  purchase  widgets. (Loan  2 Widge ts) 

Septem ber 30: Debtor m ade  a  paym ent of $10 as required  by the  
agreem ent. 

October 1: Debtor becam e insolvent and  te rm inated  business. 

At the  date  of insolvency, Debtor owed $5. Assum e tha t a t th is poin t the  
Loan  2 Widge ts a re  worth  $10. The  issue  is whe ther or not th is deb t is  
secured  by a  purchase  m oney security in te rest in  Loan  2 Widge ts. SP1 
cla im s priority on  the  basis of having first e ffected  a  registra tion . 

Under the  te rm s of the  agreem ent, the  $10 was sim ply applied  to  the  then  
existing $15 debt reducing it to  $5. In  e ffect, the  paym ent was a lloca ted  to  
the  am ounts proportionally: $3.34 to  the  Loan  1 ob liga tion  and  $7.33 to  
the  Loan  2 obliga tion . The  issue  is whe ther the  ba lance  of colla te ra l va lue  
in  the  Loan  2 Widge ts can  be  trea ted  as securing (on  a  purchase  m oney 
basis) the  $1.66 notionally owing for Loan  1. In  other words, can  the  Loan  
1 ob ligation  be  cross-colla te ra lly secured  with  the  purchase  m oney 
security in te rest in  the  Loan  2 Widge ts? 

The  proposed  change  has been  designed  to  perm it th is since  the  am ount 
owing under Loan  1 is an  obliga tion a rising out of a  rela ted transaction 
crea ting an interest referred to in clause (i) or (ii). The  poin t is  tha t, so  long as 
an  ob liga tion  was once  a  purchase  m oney obliga tion , it can  be  secured  by 
a  purchase  m oney security in te rest securing any other purchase  m oney 
obliga tion  owing by the  sam e secured  party a rising under a  re la ted  
transaction . 

Scena rio 2: 

June  1, Debtor en te red  in to  a  security agreem ent with  SP1 giving it a  
security in te rest in  “a ll p resent and  a fte r-acquired  property”. A registra tion  
was e ffected . 



Ju ly 1, Debtor en te red  in to  an  inventory financing agreem ent with  SP2 
providing for a  se ries of loans over a  period  of tim e  to  a llow Debtor to  
purchase  inventory. A registra tion  was e ffected . The  agreem ent provided  
tha t SP2 would  have  a  security in te rest in  the  inventory. The  agreem ent 
a lso provided  tha t as each  loan  is to  be  repa id  as soon  as the  colla te ra l 
purchase  with  the  loan  has been  sold . It a lso  provides that the  security 
in te rest in  any of the  colla te ra l secures any am ount owing by Debtor to  
SP2. 

August 1, Loan  1 in  the  am ount of $10 was m ade  and  used  by Debtor to  
purchase  widge ts. (Loan  1 Widge ts) 

August 10, the  Loan  1 Widge ts were  sold  by Debtor. [Note  tha t a t th is 
poin t, SP2 had  no security in te rest in  the  Loan  1 Widge ts.] Debtor fa iled  to  
repay the  August 1 loan . 

August 15, Loan  2 in  the  am ount of $10 was m ade  and  used  by Debtor to  
purchase  widge ts. (Loan  2 Widge ts). 

August 20, the  Loan  2 widge ts were  sold  and  the  considera tion  was partly 
cash  and  partly the  va lue  of used  widge ts traded  in  by custom ers of 
Debtor. 

August 21, Debtor pa id  to  SP2 the  am ount of Loan  2 with  the  resu lt tha t 
th is loan  was d ischarged . 

Septem ber 30, Debtor becam e insolvent. 

At the  date  of insolvency Debtor owed $10 to  SP2 which  is the  am ount of 
the  unpa id  Loan  1. The  issue  here  is whe ther or not SP2 has a  purchase  
m oney security inte rest in  the  traded  in  proceeds widge ts to  secure  Loan  
1. SP1 cla im s priority on  the  basis of its  first in  tim e  registra tion . 

The  Saska tchewan Court of Appeal in  Chrysler Credit Canada  Ltd. v. Roya l 
Bank, [1986] 6 W.W.R. 338 (Sask.C.A.) concluded  that SP2 would  have  
priority. In  e ffect, the  Court concluded  tha t the  purchase  m oney security 
in te rest in  the  traded-in  widgets survived  the  d ischarge  of Loan  2, the  loan  
tha t was secured  by the  purchase  m oney security in te rest in  the  Loan  2 
widgets sold  by Debtor. This conclusion  was thought to  be  unacceptab le  



and  inconsisten t with  the  concept of purchase  m oney security inte rest 
and  was specifica lly reversed  by section  34(10) of the  SPPSA. 

The  proposed  addition  to  the  defin ition  would  a llow SP2 to  cla im  a  
purchase  m oney security in te rest in  the  Loan  2 widge ts to secure  the  Loan  
1 obligation . However, this does not extend a s well to the proceeds of the sa le 
of the Loan 2 widgets. A purchase  m oney security in te rest re fe rred  to  in  
clauses (i) and  (ii) is a  security in te rest in  origina l colla te ra l and  not 
proceeds colla te ra l. The  value  m ust re la te  to  the  acquisition  of the  
colla te ra l. This does not include  proceeds. This would  preclude  the  resu lt 
reached  by the  Saska tchewan Court of Appea l in  the  Chrysler 
Credit decision  and  confirm  the  approach  taken  in  section  34(10) of the  
SPPSA. 

Scena rio 3: 

June  1, Debtor en te red  in to  a  security agreem ent with  SP1 giving it a  
security in te rest in  “a ll p resent and  a fte r-acquired  property”. A registra tion  
was e ffected . 

Ju ly 1, Debtor en te red  in to  an  inventory financing agreem ent with  SP2 
providing for a  se ries of loans over a  period  of tim e  to  a llow Debtor to  
purchase  inventory. A registra tion  was e ffected . The  agreem ent provided  
tha t SP2 would  have  a  security in te rest in  the  inventory. It a lso  provided  
tha t as each  loan  is m ade  the  am ount of the  loan  is consolida ted  with  
am ounts then  owing and  tha t the  security in te rest in  the  inventory would  
secure  the  en tire  am ount owing. Debtor was required  to  m ake  paym ents 
every 30 days of am ounts that would be  se t according to  the  am ount 
ou tstanding during the  previous paym ent period . 

August 1, Loan  1 in  the  am ount of $10 was m ade  and  used  by Debtor to  
purchase  widge ts. (Loan  1 Widge ts) 

August 30, Debtor pa id  $10 as provided  in  the  agreem ent. [Note  tha t a t 
th is poin t, SP2 had  no security in te rest in  the  Loan  1 Widge ts] 

Septem ber 2, Loan  2 in  the  am ount of $10 was m ade  and  used  by Debtor 
to  purchase  widgets. (Loan  2 Widge ts). 



The  Loan  2 Widgets deprecia te  in  va lue  so tha t a t the  date  of Debtor’s 
insolvency they a re  worth  $5. 

Septem ber 30, Debtor becam e insolvent and  te rm ina ted  business. 

The  issue  here  is whe ther, a s a  result of the  agreem ent, SP2 has a  
purchase  m oney security in te rest in  the  Loan  1 Widge ts tha t secures the  
$5 still owing in  connection  with  the  purchase  of the  Loan  2 Widge ts. The  
proposed  change  in  the  defin ition  would  recognize  that it does. The  
proposed  addition  provides tha t the  Loan  2 ob liga tion, be ing a  purchase  
m oney obligation, is  secured  by other inventory in which the secured party 
holds or held a  security interest under a  rela ted transaction tha t secures or 
secured an obliga tion referred to in clause (i) or (ii). The  Loan  1 Widge ts a re  
inventory in  which  the  secured  party he ld  a  security in te rest under a  
re la ted  transaction  tha t secured  an  obligation  refe rred  to  in  clause  (i) or 
(ii). 

1. The  proposed  changes to  the  pm si defin ition  em bodies the  conceptual 
approach  conta ined  in  UCC 9-103(b) bu t is  m ore  lim ited  in  tha t it restricts 
cross-colla te ra liza tion  to  a  "re la ted" transaction . The  new concept of 
cross-colla te ra liza tion  would  give  a  pm si financie r priority with  respect to  
any colla te ra l tha t was form erly subject to  a  pm si to  secure  
undercolla te ra lized debt a rising under separa te  pm si transactions. This is 
legitim ate  where  there  is som e re la tionship  be tween  the  two pm si 
transactions. However, where  the  transactions a re  unre la ted , genera l 
‘background’ lenders m ight be  re luctan t to  extend  secured  financing to  
sm all businesses without assurance  tha t the ir deb tors ' in te rests in  
property form erly subject to  pm sis will not be  subject to  new pm sis 
crea ted  under en tire ly separa te  transactions en te red  in to  a fte r the  
origina l pm si has been  pa id  ou t. In  order for th is concern  to  be  addressed , 
it is  necessary to  preclude  ex post facto  consolida tion  of pm si obliga tions. 
In  other words, it would  not be  possible  for the  parties to  en te r in to  a  
consolidation  agreem ent provid ing full crosscolla te ra liza tion  of 
ob liga tions a rising under prior separa te  agreem ents (as was done  in  
the  Ilnicki case  supra ). This is a  legitim ate  restriction . If the  parties 
contem pla te  a  continu ing re la tionship , th is should  be  estab lished  from  
the  beginning. The  law should  facilita te  crosscolla te ra liza tion  where  there  



is  a  continuing re la tionship  tha t involves pm sis so  tha t the  secured  party 
need  not keep  separa te  accounts for each  separa te  subtransaction  as the  
curren t defin ition  requires. Beyond th is, the re  is a  risk of p re jud ice  to  prior 
secured  cred itors of the  sam e debtor. 

(nn) "secured party" means: 

(i) a  person who has a  security interest in whose favour a  security interest ha s 
been crea ted or provided for pursuant to a  transaction referred to in 
subsection 3(1), whether for tha t person’s benefit or for the benefit of another 
person; 

(ii) a  person who holds a  security interest or for the benefit of another person; 
or 

(iii) (ii) a  trustee, where a  security interest is embodied or provided for in a  
trust indenture; or 

(iii) where the context permits, a  transferee of accounts or cha ttel paper, a  
lessor, and a  consignor [and a  seller] pursuant to a  transaction referred to in 
subsection 3(2). 

COMMENT 

1. The  proposed  term inological changes in  clauses (i) and (ii) a re  designed  
to  e lim inate  any im plica tion  that a  person  is a  secured  party for the  
purposes of applying the  provisions of the  Act on ly a fte r a  security inte rest 
has com e into  existence . 

2. The  above  proposa l a lso dele tes clause  (ii) of the  existing defin ition  and  
incorpora tes its  substan tive  th rust in to  revised  clause  (i). 

2. The  changes proposed  above  a re  a lso in tended  to  d irectly a le rt the  
reader to  the  fact tha t the  te rm  “secured  party” in  the  PPSA includes both  
secured  parties in  the  true  sense  and  secured  parties under a  deem ed 
security transaction . This is the  purpose  of new clause  (iii) and  the  new 
re fe rence  in  clause  (i) to  a  secured  party under a  section  3(1) transaction . 
Under the  curren t defin ition , the  sam e substan tive  result is  e ffected  
ind irectly by a  cross-re fe rence  in  clause  (i) to  the  te rm  “security in te rest” 
which  is de fined  to  include  both  true  and  deem ed security in te rests. 



2. The  square-bracke ted  re fe rence  to  a  “se lle r” in  new clause  (iv) re flects a  
local va ria tion  (i.e . a  se lle r under a  “sa le  of goods without a  change  of 
possession” is a  deem ed secured  party in  the  Atlantic Province  PPSAs: see  
further the  defin ition  of th is te rm  in  the  Atlan tic Acts). 

(qq) “security interest” means: 

(i) if the interest a rises under a  transaction referred to in subsection 3(1), an 
interest tha t secures payment or performance of an obliga tion, but does not 
include . . . 

(ii) if the interest a rises under a  transaction referred to in subsection 3(2), the 
interest of: 

(A) a  transferee pursuant to a  transfer of an account or a  transfer of cha ttel 
paper; 

(B) a  consignor who delivers goods to a  consignee pursuant to a  commercia l 
consignment; 

(C) a  lessor pursuant toa  lea se for a  term of more than one yea r; 

[(D) a  buyer under a  sa le of goods without a  change of possession]; 

whether or not the interest secures tha t does not secure payment or 
performance of an obliga tion. 

  

COMMENT 

1. The  proposed  addition  of a  cross-re fe rence  to  sections 3(1) and  3(2) in  
clauses (i) and  (ii) of the  curren t defin ition  of “security in terest” would  
cla rify tha t the  re fe rence  to  “security in te rest” in  section  3(1) is confined  to  
a  ‘true’ security in terest as defined  in  clause  (i), and  that clause  (ii) re la tes 
sole ly to  the  ‘deem ed’ secured  transactions in  section  3(2). 

1. The  proposed  change  to  the  concluding words of clause  (ii) a lready has 
been  m ade  in  the  Atlan tic PPSAs. This change  is in tended  to  e lim inate  any 
poten tia l for overlap  be tween  a  ‘true’ security in te rest as defined  in  clause  
(i) and  the  deem ed security in te rests listed  in  paragraph  (ii). The  proposed  



change  would  bring clause  (ii) in to  line  with  the  concluding words of 
section  3(2) of the  Act where  the  re levant change  a lready has been  m ade . 

1. The  square-bracke ted  re fe rence  to  a  “sa le  of goods without a  change  of 
possession” in  new clause  (iv) re flects a  loca l va ria tion : i.e . the  inclusion  of 
the  non-possessory in te rest of a  buyer of goods as a  deem ed security 
in te rest in  the  Atlan tic PPSAs (see  further the  defin ition  of “sa le  of goods 
without a  change  of possession” in  these  Acts). 

( ) "supporting obliga tion" means a  seconda ry obliga tion tha t supports the 
payment or performance of an intangible, cha ttel paper, a  document of title or 
an instrument. 

COMMENT 

1. “Supporting obliga tion” is a  p roposed  new te rm  defined  to  m ean  
guaran tees and  other secondary obliga tions taken  to  support a  p rim ary 
obliga tion  associa ted  with  an  intangible , chatte l paper, a  docum ent of title  
or an  instrum ent. The  express recognition  of “supporting obliga tions” 
would  confirm  the  princip le , im plicit in  curren t law, that a  supporting 
obliga tion  is an  au tom atic incident of the  colla te ra l it supports. 

1. Although the  proposed  defin ition  is sim ila r to  that found  in  revised  
a rticle  9-102, th is report does not propose  specific rules to  govern  the  
a ttachm ent, pe rfection , and  priority sta tus of supporting obliga tions 
equivalen t to  those  found  in  revised  a rticles 9-203, 9-308, 9-310 and  9-322. 
As noted  above , it is  instead  proposed to  revise  the  definition  of 
“colla te ra l” to  include  a  “supporting obliga tion” so tha t a  re fe rence  
anywhere  in  the  Act to  “colla te ra l” would  include  any supporting obliga tion  
associa ted  with  that colla te ra l. Under th is approach , a ttachm ent and  
perfection  of a  security inte rest in  a  supporting obliga tion  would  occur 
au tom atica lly on  the  a ttachm ent and  perfection  of a  security inte rest in  
the  colla te ra l to  which  the  supporting obliga tion  re la tes, and  the  priority 
sta tus of the  supporting obliga tion  would  follow that of the  re la ted  
colla te ra l. 



(uu) "writing" and "in writing", except in sections 2(o) [document], 2(v) 
[instrument] and 2(oo)[security] include a  da ta  message, if the informa tion 
conta ined therein is a ccessible so a s to be usable for subsequent reference. 

COMMENT 

See  the  com m ents above  on  the  proposed  new te rm s “authentica ted” and  
“da ta  m essage .” 

Sections 2(5) and  2(6) – Distinction  be tween  ‘True’ Leases and  ‘Security’ 
Leases 

(5) Unless the relevant circumstances clea rly indica te otherwise, a  transaction 
in the form of a  lea se is a  security agreement if: 

(a ) the period of the lea se is substantia lly equa l to or grea ter than the period 
during which the property is suitable for the purposes for which it was 
designed and the period cannot be termina ted a t the election of the lessee; 

(b) upon the expiry of the one or more initia l periods, the lessee is bound to 
renew the lea se for the ba lance of the period during which the property is 
suitable for the purposes for which it was designed or is obliga ted to purchase 
the property; 

(c) a t the expiry of one or more initia l periods, the lessee has the option to 
renew the lea se for the ba lance of the period during which the property is 
suitable for the purposes for which it was designed for no additiona l va lue or 
for a  va lue tha t is significantly below the market lea se ra te for the property a t 
the time the option is exercised, unless the market lea se ra te is grea ter than 
the amount payable by the lessee under the option because of changes in the 
market for the property tha t could not rea sonably have been contempla ted by 
the parties a t the time of execution of the lea se; 

(d) a t the expiry of one or more initia l periods, the lessee has the option to 
become the owner of the property for no additiona l considera tion or for a  
considera tion tha t is significantly below the fa ir market va lue for the property 
a t the time the option is exercised, unless the fa ir market va lue is grea ter than 
the amount payable by the lessee under the option because of changes in the 



market for the property tha t could not rea sonably have been contempla ted by 
the parties a t the time of execution of the lea se; 

(e) prior to execution of the lea se, the property was owned and used by the 
lessee and therea fter sold to the lessor; 

(f) a t the expiry of one or more initia l periods the lea sed property is to be sold 
and the lessee, whether or not entitled to be pa id a  surplus, is obliga ted to pay 
to the lessor a  deficiency, when the deficiency or surplus is ca lcula ted by 
comparing the amount recovered from the sa le and an amount specified in 
the contract. 

(6) The following factors, without more, sha ll not be considered a s indica ting a  
security lea se: 

(g) the present va lue of the lea se payments is equa l to or grea ter than the fa ir 
market va lue of the property a t the time of execution of the lea se; 

(h) subject to subsections (5)(c) and 5(d), the lessee has an option to renew the 
lea se or to become the owner of the property. 

COMMENT 

1. Neither the  Model Act nor any other Canadian  PPSA conta ins gu idelines 
equivalen t to  UCC §1-201(37) for de term ining when a  lease  is in  substance  
a  security agreem ent. Genera lly th is has not been  a  problem  for two 
reasons. First, a ll PPSA jurisd ictions except Ontario, subject true  leases of 
a  specified  dura tion  to  the  perfection  and  priority ru les of the  Act. This 
leaves a  very sm all a rea  (enforcem ent) for d isputes to  a rise  over the  
characte riza tion  issue . Second, the  Canadian  courts, for the  m ost pa rt, 
have  shown them se lves to  be  adept in  applying the  PPSA substance  test 
to  the  characte riza tion  issue . However, som e have  not m ade  the  
transition  in  the ir th inking. In  addition, the re  is no provincia l court of 
appea l tha t has d irectly addressed  the  issue  and  the  poten tia l rem ains for 
a  fundam ental m isunderstanding of the  conceptual underp innings of the  
system  as occurred in  the  British  Colum bia  Court of Appea l decision  in  Re 
Giffen (1966), 16 B.C.L.R. 29 (reversed  on  appea l to  the  Suprem e Court of 
Canada  (1998), 155 D.L.R. (4th) 332). 



1. The  proposed  new provision  genera lly tracks UCC §1-201(37) with  one  
notab le  exception . There  is no equivalen t in  the  UCC to proposed  
subsection  (5)(f). The  om ission  is difficu lt to  expla in . The  bulk of case  law 
in  the  United  Sta tes has characte rized open-end  leases as security 
agreem ents. See  the  d iscussion  of open-end  leases in  com m ent 7. 

1. It is  not possible  to  prescribe  a  ‘form ula’ tha t will in  a ll cases resolve  the  
issue  of whe ther a  lease  is a  security lease  or a  ‘true’ opera ting lease . Any 
particu la r lease  contract m ay have  characte ristics of each  type  of 
transaction . What is required  is to  ba lance  the  factors tha t poin t to  a  true  
lease  against those  tha t poin t to  a  security lease  and  to  m ake  the  
de te rm ination  on  the  basis of which  se t of factors predom inates. The  
form ulation  se t ou t in  the  proposed  provision  would  crea te  an  irre fu tab le  
presum ption  tha t a  transaction  in  the  form  of lease  is a  security 
agreem ent if, in  the  absence  of counte rvailing factors, the  agreem ent is in  
a  form  tha t fa lls with in  one  of the  clauses of the  subsections. 

4. One  of the  basic fea tures of a  secured  contract for the  sa le  of m ovables 
is tha t ownership  in  the  property is transfe rred  to  the  buyer upon  
perform ance  of h is or he r ob ligations under the  contract. While  the  
presence  of te rm s in  a  transaction  under which  the  lessee  is ob ligated  to  
buy and  the  lessor is ob liga ted  to  se ll the  property inevitab ly resu lts in  the  
transaction  be ing characte rized  as a  security lease , it does not follow tha t 
the  absence  of such  te rm s d icta tes the  conclusion  that the  transaction  is a  
true  lease  and  not a  security lease . Passage  of ownersh ip or title  in  a  
technica l sense  should  not be  re levant to  characte riza tion  under section  3. 
However, ownersh ip  in  a  non-technical sense  is. If the  practica l e ffect of a  
transaction  labe lled  a  lease  is to  give  the  lessee  m ost of the  incidents of 
ownersh ip  bu t not legal title , the  transaction  is in  substance  a  security 
lease . The  prim ary incidents of ownersh ip  re levant in  th is context a re : (i) 
use  of the  property for its  fu ll or substan tia lly a ll of its  use fu l life  (i.e., the  
ba lance  of the  period  during which  the  property is suitable  for the  
purposes for which it was designed), genera lly accom panied  by an  
obliga tion  to  pay the  equivalen t of a t least the  capita l cost of the  property 
p lus the  cost of the  m oney invested  in  it by the  lessor), (ii) the  acquisition  



of a  substan tia l "in te rest" in  the  property, and  (iii) the  loss or ga in  from  
unusua l deprecia tion  or apprecia tion  in  the  value  of the  property. 

5. If the  lessee  is required  to  pay wha t is the  equivalen t of the  lessor's  
cap ita l investm ent p lus a  credit charge  a t the  ra te  existing a t the  da te  of 
the  agreem ent, it does not follow tha t a  security lease  is involved . The  
lessee  m ay sim ply have  agreed  to  pay a  prem ium  for use  of the  leased  
equipm ent. However, a  clause  in  a  lease  giving the  lessee  the  op tion  to  
purchase  the  property a t less than  its expected  m arke t va lue  (as 
de te rm ined  a t the  da te  of execution) ind icates that the  lessee  has 
acquired  an  equity in  the  property not un like  that which  it would  have  
acquired  under a  purchase  contract. The  econom ic rea lity is tha t it is  qu ite  
pred ictab le  the  lessee  will pay this am ount to  the  lessor. Consequently, 
the  transaction  is a  security lease . However, the  fact tha t a t the  end  of a  
lease  te rm  roughly equivalen t to  the  usefu l life  of the  property the  lessee  
can  purchase  the  property a t its  then  m arke t va lue  does not p revent 
characte riza tion  of the  transaction  as a  security lease . A considera tion  of 
the  op tion  price  is re levant to  the  characte riza tion  of the  transaction  only 
if the  op tion  can  be  exercised  a t a  tim e  when the  property has a  
significan t com m ercia l va lue . 

6. Som e leases provide  tha t ren ta l paym ents m ade  up  to  the  poin t when  
the  op tion  is exercised  a re  to  be  "cred ited" to  the  lessee  and  deducted  
from  the  am ount payable  under the  op tion . Under a  substance  test, the  
am ount "credited" to  the  lessee  has little  sign ificance ; it rem ains 
necessa ry to  de te rm ine  if the  am ount of new m oney to  be  pa id  by the  
lessee  represents the  reasonably expected  fa ir m arke t va lue  of the  
property a t the  tim e  of exercise  of the  op tion . If the  new m oney is equal to  
or near the  m arke t value  of the  property, the  "credit" is  of no sign ificance . 
If the  am ount of new m oney is significan tly less than  the  m arke t va lue  of 
the  property, the  term  provid ing for the  cred it is  an  overt recognition  tha t 
the  lessee  has purchased  an  "equity" in  the  property th rough its lease  
paym ents. It is  inevitable  tha t, a s a  ra tiona l pe rson , the  lessee  will exercise  
the  op tion  in  order to  rea lize  that equity. 

7. One  of the  m ore  popula r types of leases curren tly in  use  is the  "open-
end" lease . While  a  varie ty of d iffe ren t p rovisions a re  used  in  these  leases, 



the  genera l patte rn is to  fix the  te rm  for a  period  less than the  usefu l life  
of the  property. The  lease  provides tha t a t the  end  of the  te rm  the  
property will be  re turned  to  the  lessor who will then  se ll it. The  lessee  m ay 
purchase  the  property from  the  lessor a t its  appraised  va lue . Whether the  
lessee  or a  th ird  person  buys the  property, the  lessee  agrees to  pay the  
lessor the  d iffe rence  be tween  the  am ount recovered  by the  lessor on  the  
sa le  of the  property and  a  prede te rm ined  am ount specified  in  the  lease . If 
the  sa le  yie lds m ore  than  th is am ount, the  surp lus is to  be  pa id  to  the  
lessee . Since  the  term  is for less than  the  usefu l life  of the  property and  it 
is  not p red ictable , a s a  m atte r of econom ic rea lities, tha t the  lessee  will 
purchase  the  property a t the  end  of the  lease  te rm , one  m ight conclude  
tha t th is type  of transaction  is a  true  lease . However, when  other aspects 
of an  open-end  lease  a re  exam ined, it becom es clea r tha t the  transaction  
is m ore  properly characte rized  as a  security lease . Under an  open-end  
lease , the  lessor has no righ t to  re take  the  leased  property and  asse rt 
ownersh ip  over it a t the  end  of the  lease  te rm . The  property is re turned  to  
the  lessor a t the  end  of the  te rm  sole ly for the  purpose  of sa le . Any 
unusua l deprecia tion  or apprecia tion  of the  property while  it is  in  the  
hands of the  lessee  accrues to  the  lessee  and  not the  lessor. Accord ingly, 
the  lessee  is the  person  who has the  "equity" in  the  property; it is  the  one  
who is a ffected  by the  price  ob ta ined  upon sa le  of the  property by the  
lessor. 

7. The  fact tha t the  lessee  bears som e of the  ob liga tions of ownersh ip , 
such  as the  requirem ent to  repa ir and  insure  the  property, p rovides som e, 
bu t on ly weak, evidence  of a  security lease . These  factors a re  not of 
sufficien t weight to be  m entioned  in  the  sta tu tory list of factors. 
 
  

Se ct ion  2(7) – In t e r -ju r isd ict ion a l Ha rm on iza t ion  

2(7) This Act is to be interpreted and applied, insofa r a s the context permits, in 
a  manner which promotes the inter-jurisdictiona l ha rmony of the law of 
persona l property security in Canada . 

COMMENT 



1. The  proposed  new section  2(7) is a lready found in  the  PPSAs in  e ffect in  
Atlan tic Canada . Its purpose  is to  encourage  in te rpre ta tion  of each  
province’s PPSA, not as an  isola ted  loca l sta tu te , bu t in  the  context of its  
roots in  sim ila r legisla tion  in  force  e lsewhere , and  in  light of the  
increasingly cross-border na ture  of secured  financing transactions. 

1. The  provision  would  not, of course , com pel a  court to  endorse  even  a  
m ajority line  of ju risprudence  from  courts in  other provinces or te rritories 
tha t it considers to  be  p la inly wrong. Moreover, like  any other 
in te rpre ta tive  canon , the  proposed  principle  would  com e in to  p lay only as 
an  a id  to  resolving am biguity and  not where  the  legisla tion  itse lf were  
clea r on  the  appropria te  resolu tion . Nor would  the  princip le  apply to  any 
issue  on  which  a  particu la r p rovince’s legisla ture  has consciously 
in troduced  a  loca l va ria tion  from  persona l p roperty security law in  force  
e lsewhere . 

 
  

Se ct ion  3 – Scop e  o f Ap p lica t ion  of t h e  PPSA 

3.(1) Subject to section 4, this Act applies: 

(a ) to every contractua l transaction tha t in substance crea tes or provides for a  
security interest without regard to its form and without rega rd to the person 
who has title to the colla tera l; and 

(b) without limiting the genera lity of clause (a ), to a  cha ttel mortgage, 
conditiona l sa le, floa ting cha rge, fixed cha rge, pledge, trust indenture, trust 
receipt, or to an a ssignment, consignment, lea se, trust, transfer of an account, 
or transfer of cha ttel paper tha t secures payment or performance of an 
obliga tion, and to an agreement to sell referred to in section [ ] of the Sa le of 
Goods Act if transfer of property in the goods is subject to payment or 
performance of an obliga tion. 

COMMENT 

1. The  proposed  addition  of the  words “contractua l” and  “provided  for” in  
clause  3(1)(a ) is  in tended  to  confirm  explicitly tha t the  applica tion  of the  



PPSA is confined  to security in te rests crea ted  or provided  for in  volunta ry 
contractual transactions. 

1. Clause  3(1)(b) curren tly conta ins an  “or” to  distinguish  transactions 
which  a re  overtly secured  in  form  (cha tte l m ortgage , conditiona l sa le , 
floa ting charge , p ledge , trust indenture , trust receip t), from  transactions 
which  a re  absolu te  in  form  but which  are  som etim es used for a  security 
purpose  (assignm ent, consignm ent, lease , trust or transfe r of cha tte l 
paper). The  inse rtion  of the  “or” be tween  the  two se ts of transactions 
m eans that the  first se t is  autom atica lly subject to  the  Act whereas the  
second se t is  sub ject to  the  Act on ly if the  transaction  sa tisfies the  
concluding qualifica tion, i.e . when  it “secures paym ent or perform ance  of 
an  ob liga tion”. The  proposed  change  would  e lim ina te  the  “or” with  the  
resu lt tha t a ll of the  listed  form s of transactions – both  those  which  a re  
secured  in  form  and  those  which  a re  absolu te  in  form  – would  be  subject 
to  the  concluding qua lifica tion  “where  they secure  paym ent or 
perform ance  of an  ob liga tion .” Since  th is qualifica tion  tracks the  wording 
of clause  (i) of the  defin ition  of security in te rest in  section 2, it would  be  
m ore  consisten t to  have  it apply to  a ll of the  listed  transactions, especia lly 
in  ligh t of poten tia l am biguities in  the  m eaning to  be  a ttached  to  som e of 
the  transactional form s listed  in  the  first se t. This change  a lready has been  
e ffected  in  the  Atlan tic PPSAs. 

1. The  proposed  reform ulation  would  a lso replace  the  curren t re fe rence  
to  “conditional sa le  “ with  a  re fe rence  to  “an  agreem ent to se ll re fe rred  to  
in  the  Sa le  of Goods Act when  transfe r of p roperty in  the  goods is sub ject 
to  paym ent or perform ance  of an  obliga tion .” “Conditiona l sa le” is not a  
legal te rm  of a rt; it is  a  som ewhat am biguous com m ercia l te rm . The  
proposed  change  would  m ore  explicitly confirm  tha t a ll title  re ten tion  
a rrangem ents in  cred it sa les a re  to  be  trea ted  as security agreem ents for 
the  purposes of the  PPSA. 

1. The  addition  in  clause  (b) of the  te rm  “fixed  charge” and  the  
rep lacem ent of the  te rm  “assignm ent” with  “transfe r of an  account” 
[transfe r of cha tte l paper is a lready listed] is p roposed  in  the  in te rests of 
com pleteness, and  a lso to  m ake  it clear tha t s. 3(1) re fe rs to  a ll 
transactions which  provide  for an  in te rest in  accounts or cha tte l paper as 



security for an  ob liga tion , whe ther the  transaction  is form ally structured  
as an  outrigh t transfe r or as an  agreem ent to  charge  the  accounts or 
cha tte l paper. 
 
  

Se ct ion  4 – Exclu s ion s  from  t h e  Act  

4. Except a s otherwise provided in this Act or the regula tions this Act does not 
apply to: 

(c) the crea tion or transfer or an interest in present or future wages, sa la ry, 
pay, commission or any other compensa tion for labour or persona l services, 
other than fees for professiona l services; [de le te  and  rep lace  with  local 
va ria tion  if required  – see  com m ents 1-4 be low] 

(f) the crea tion or transfer of a  right to payment tha t a rises in connection with 
an interest in or a  lea se of land, other than a  right to payment tha t is 
evidenced by a  security or instrument; [no change  but enacting jurisd ictions 
should  ensure  tha t the ir rea l p roperty legisla tion  is am ended  to  provide  
for the  registra tion  and  priority sta tus of assignm ents of land-re la ted  
righ ts to  paym ents: see  com m ent 5 below] 

(i) the crea tion or transfer of a  right to damages in tort for persona l injury or 
dea th of an individua l, and of a  right to any payment derived from such a  right 
including a  right represented by a  judgment or a  settlement agreement; 

  

(k) an security agreement interest, other than an interest referred to in clause 
(k.1), in persona l property tha t secures payment or performance of an 
obliga tion crea ted by an agreement governed by an Act of the Parliament of 
Canada  tha t provides a  system of priority rules dea ling with dea ls with the 
rights of pa rties to the agreement or the rights of third pa rties a ffected by a  
security interest crea ted by the agreement the interest, including an interest 
crea ted by an agreement governed by sections 425 to 436 of the Bank Act 
(Canada ); 



(k.1) an interest in a  registered ship or recorded vessel under the Canada  
Shipping Act tha t secures payment or performance of an obliga tion; 

(l) a  trust, whether express, implied or resulting, under which the trustee is 
obliga ted to relinquish the trust property, or its va lue, to the settlor or 
beneficia ry of the trust, provided: 

(B) the trustee is not the settlor of the trust; 

(B) the trust property is not proceeds derived from a  dea ling in other property 
which is colla tera l under a  security a greement  be t ween t he  t rust ee  a nd t he  
se t t lor or beneficia ry t o which t his Act  a pplies. 

COMMENT 

1. Clause  4(c) curren tly excludes from  the  PPSA a ll in te rests in  “presen t or 
fu ture  wages, sa la ry, pay, com m ission  or any other com pensa tion  for 
labour or persona l se rvices, o ther than  fees for professiona l se rvices.” The  
scope  of th is exclusion  is b roader than the  prohib ition  on  the  assignm ent 
of wages, e tc. typica lly found  in  provincia l em ploym ent standards 
legisla tion . This m eans tha t the  priority sta tus of otherwise  valid  
assignm ents of com m issions owing for non-professional se rvices (e .g. rea l 
esta te  sa les com m issions) is  de te rm ined  by the  com m on law rule  in  Dea rle 
v. Ha ll (first to  give  notice  to  the  account debtor genera lly preva ils), and  
tha t the  assignm ent is e ffective  against a  trustee  in  bankruptcy without 
perfection  by registra tion : see  e .g. Re Lloyd (1995), 30 C.B.R. (3d) 113 (Alta . 
Q.B.); 522446 Alta . Ltd. v. Gladstone Village (1997), 12 P.P.S.A.C. (2d) 267 
(Alta  Q.B.); F.W.C. Land Company v. Turnbull (1997) (QL) B.C.J. 1985 (S.C.). 

1. In  view of the  com m ercia l im portance  and  prevalence  of financing 
transactions involving in te rests in  com m issions and  the  like , the re  is no 
justifiab le  reason  for continuing to  exem pt them  from  the  genera l PPSA 
ru les govern ing the  crea tion  or transfer of an  in te rest in  an  account. It is  
the re fore  proposed  to  de le te  the  exclusion  a ltoge ther subject to  a  
rep lacem ent with  a  local va ria tion  in  cases where  the  loca l policy of the  
enacting jurisdiction  so requires. 

1. In  decid ing whether a  local va ria tion  is needed  to  rep lace  clause  (c), it 
should  be  understood  tha t the  proposed  de le tion  would not p re jud ice  the  



continued  applica tion  of sta tu tory prohib itions on  the  assignm ent or 
crea tion  of an  in te rest in  wages, e tc. conta ined  in  provincia l em ploym ent 
standards legisla tion . The  opera tion  of such  prohib itions would  be  
prese rved  by s. 9(1) of the  PPSA under which  a  security agreem ent is 
e ffective  accord ing to  its  te rm s “except as provided  in  . . . any other Act.” 
Alte rna tively, curren t clause  (c) could  be  rep laced  by wording which  
precise ly tracks the  scope  of the  prohib ition  on  the  assignm ent of wages, 
e tc. in  the  em ploym ent standards legisla tion  of the  enacting jurisdiction  so 
as to  narrow the  scope  of the  exclusion  to  in te rests which  a re  a ltoge ther 
inva lida ted  under other provincia l law in  any event. The  form er approach  
is found  in  the  Onta rio  PPSA. The  la tter approach  appears in  the  Atlantic 
PPSAs. Both  achieve  the  sam e substantive  result. 

1. In  som e provinces, the  em ploym ent standards legisla tion  does not 
inva lida te  a ll a ssignm ents of wages, e tc. with in  its  scope . In  Saska tchewan, 
for instance , assignm ents to  em ployee cred it un ions and  to  tool supplie rs 
a re  perm itted  as a  m atte r of local public policy. Where  the  perm issib le  
class of assignees is as narrow as this, the  enacting legisla ture  m ay fee l 
tha t they should  be  re lieved  of the  registra tion  burden  and  priority risks 
im posed  by the  PPSA given  the  absence  of any rea listic risk of th ird  party 
pre jud ice . In  that event, the  square-bracke ted  note  which accom panies 
the  proposed  de le tion  of clause  (c) above  would  a llow for the  inse rtion  of 
an  appropria te ly ta ilored  local exclusion . 

1. Under curren t clause  4(f), a ssignm ents of land-re la ted  righ ts to  
paym ent, includ ing lease  paym ents, m ortgage  paym ents, and  paym ents 
under agreem ents for the  sa le  of land, a re  excluded  from  the  PPSA 
(unless evidenced  by an  “instrum ent” or a  “security” as defined  in  section  
2). This policy re flects p reva iling com m ercia l expecta tions and  practice  
and  should  be  m ain ta ined . However, while  the  wording of clause  4(f) 
should  rem ain  the  sam e, it is  p roposed  to  include  a  square-bracke ted  
note  to  signa l the  im portance  of ensuring that the  re levant rea l p roperty 
legisla tion  in  each  jurisd iction  is am ended  to  provide  for the  registra tion  
and  priority sta tus of assignm ents of land-re la ted  righ ts to  paym ents. 

1. The  proposed  revision  to  clause  (i) is  designed  to  extend  the  applica tion  
of the  PPSA to security in te rests taken  in  com m ercia l tort cla im s. As 



curren tly dra fted , the  clause  excludes a ll security inte rests in  tort dam ages 
cla im s from  the  scope  of the  Act. This is not com m ercia lly reasonable  
where , for exam ple , a  security in te rest in  a ll of a  business debtor’s 
persona l property is given  and  a  rece iver is appointed  to  enforce  it. The  
rece iver curren tly cannot trea t a  security in te rest in  a  tort cla im  he ld  by 
the  debtor (e .g., a  cla im  for inducing breach  of contract or a  cla im  for 
passing off) as an  asse t fa lling with in  the  scope  of the  PPSA security 
in te rest be ing enforced . The  rece iver’s righ ts and  duties are  instead  
governed  by law outside  the  PPSA, as a re  the  conditions govern ing 
a ttachm ent, pe rfection  and  priority of the  security in te rest in  the  re levant 
cla im . The  revision  to  clause  (i) above  would  expand  the  scope  of the  PPSA 
to include  such  com m ercia l tort cla im s by narrowing the  exclusion  to  
dam ages cla im s for persona l in jury or dea th . 

1. In  narrowing the  scope  of the  existing exclusion , p roposed  clause  (i) 
would  a lso end  any deba te  on  the  va lid ity of a  security inte rest taken  by a  
secured  party in  a  cause  of action  for dam ages other than  dam ages for 
persona l in jury or dea th . At com m on law, the  assignm ent of a  cause  of 
action  is subject to  prim a  facie  challenge  under the  doctrine  of cham perty 
and  m ain tenance . This prohibition  is sub ject to  several exceptions, 
including im portantly, cases where  the  assignee  has a  legitim ate  
com m ercia l in te rest in  the  subject m atte r of the  assigned  cla im : 
see  Frederickson v. I.C.B.C.(1986), 4 W.W.R. 504 (B.C.C.A.). This exception  
a rguably covers the  case  where  the  assignee  is a  secured  party: see  N.R.S. 
Block Bros. Rea lty v. Minerva  Technology (1997), 31 B.C.L.R. (3d) 295 (S.C.). 
The  proposed  revision  to  clause  (i) would  pu t the  m atte r beyond doubt in  
the  case  of an  assignm ent of a  cla im  for dam ages other than  dam ages for 
persona l in jury or dea th . Because  any security in te rest taken  in  such  
cla im s would  fa ll with in  the  PPSA, the  secured  party would have  the  
benefit of section  9(1) under which  a  security agreem ent is e ffective  
according to  its  te rm s, subject only to  counte rva iling sta tu tory provision . 

1. The  above  proposa l would  further am end clause  (i) to  expressly exclude  
from  the  PPSA a  security in te rest taken  in  a  righ t to  paym ent which  
derives from  an  excluded  dam ages cla im  for persona l in jury or dea th , as 
where  the  cla im  has been  reduced  to  judgm ent or is  represen ted  by a  



se ttlem ent agreem ent with  the  tortfeasor or the  tortfeasor’s insure r. This 
would  end  any deba te  on  whether the  exclusion  covers in te rests taken  in  
righ ts of paym ent derived  from  a  tort cla im  and  would  confirm  the  
conclusions reached  in  in te rpre ting existing clause  (i) in  such  cases 
as Alberta  Opportunity v. Dobko & Housgestrol (1995), 167 A.R. 205 
(Q.B.); Gauthier Esta te v. Capita l City Savings and Credit Union Ltd. (1992), 3 
P.P.S.A.C. 176, 2 Alta . L.R. (2d) 277 (Q.B.); and  Kanisa j v. O’Brien,[1998] (QL) 
A.J. 402 (Q.B.). This would  a lso ensure  tha t the  sam e body of non-PPSA law 
governs m atte rs re la ting to  the  a ttachm ent, pe rfection , priority and  
enforcem ent of an  in te rest taken  in  the  cla im  itse lf and  in  righ ts to  
paym ent derived  from  tha t cla im . In  taking th is approach , p roposed  
clause  (i) d iffe rs from  revised  a rticle  9 under which  excluded  tort cla im s 
rem ain  subject to  sections 9-314 and  9-322 with  respect to  proceeds and  
prioritie s in  proceeds. It is  the  view of the  au thors of th is report tha t such  
a  qua lified  applica tion  of the  PPSA would  lead  to  unnecessary com plexity, 
and  tha t the  sam e body of non-PPSA law should  there fore  govern  both  
the  excluded  cla im  and  any righ ts to  paym ent derived  from  the  cla im . 

1. Proposed  clause  (i) is  b roadly sim ila r to  revised  Article  9 in  other 
respects bu t it is  not identica l. Article  9-109(d)(12) excludes tort cla im s, 
other than  a  com m ercia l tort cla im . Com m ercia l tort cla im  is defined  in  9-
102(13) in  a  m anner which  would  continue  to  exclude  assignm ents of tort 
cla im s by an  individua l other than  those  a rising in  the  course  of the  
cla im ant’s business or p rofession . In  contrast, p roposed  clause  (i) would  
not exclude  a  consum er tort cla im  for dam ages other than  dam ages for 
persona l in jury or dea th . The  la tte r approach  is p re fe rred  for the  sim ple  
reason  tha t consum er contract cla im s a re  curren tly covered  by the  PPSAs 
and  it is  illogica l to  exclude  like  cla im s sim ply because  they happen  to  be  
couched  in  tort a s opposed  to contract. 

1. Adm itted ly, th is begs the  question  of whe ther the  exclusion  of security 
in te rests in  tort cla im s should  be  wholly e lim inated . Assum ing such  
assignm ents a re  otherwise  valid  under other law (certa inly, one  can  
a lways assign  the  fru its of a  judgm ent or a  tort cla im  as an  exception  to  
the  cham perty and m ain tenance  ru les), then  why not subject them  to  the  
sam e perfection  and  priority requirem ents which  apply to the  assignm ent 



of other righ ts, includ ing contract rights? The  reason  for the  continued  
exclusion  is p ragm atic: a  righ t to  dam ages for personal in jury or dea th  is 
usua lly m ade  the  subject of a  security in te rest or transfe r on ly in  the  
context of a  fee  agreem ent be tween  the  tort victim  and  the  victim ’s lega l 
counse l. The  lim ited  use  of such  a rrangem ents suggests they do not ra ise  
concerns with  publicity and  conflicting priority righ ts to  a  degree  tha t 
would  justify im position  of the  burden  of PPSA regula tion, especia lly 
registra tion , on  the  parties. Cases such  as Kanisa j v. O’Brien (cited  above) 
show that th is assum ption  is not un iversa lly true  (the  debtor in  tha t case  
had  given  m ultiple  successive  security in te rests in  her dam ages cla im  for 
persona l in jury). None the less, it seem s pre fe rab le  to  first te st the  
experience  with  narrowing the  scope  of the  exclusion  before  decid ing to  
de le te  it a ltoge ther. 

1. The  new paragraph  (l) would  explicitly confirm  that the  concept of a  
‘true’ security in te rest in  section  3(1) of the  PPSA does not encom pass the  
in te rest of a  transfe ror under a  "Quistclose  trust" or sim ila r a rrangem ent 
involving the  transfe r of funds on  te rm s tha t they be  applied  for a  
specified  purpose , fa iling which  the  funds (or the ir iden tifiable  or 
traceable  proceeds) a re  to  be  re turned  to  the  transfe ror as the  beneficia ry 
of an  express, im plied  or resu lting trust: see  Gignac, Sutts v. Na tiona l Bank 
of Canada (1999), 5 C.B.R. (4th) 44 (Ont. S.C., 1987); Skybridge Holidays Inc. 
(Trustee of) v. British Columbia  (Registra r of Travel Services) (1999), 173 D.L.R. 
(4th) 333,121 B.C.A.C. 16, 48 B.L.R. (2d) 159, 11 C.B.R. (4th) 130, 68 B.C.L.R. 
(3d) 209. 

1. New paragraph  (l) is  a lso intended  to  confirm  the  exclusion  from  the  
PPSA of the  kind  of trust a rrangem ents encounte red  in  Ogden v. Award 
Rea lty Inc. [1999] (QL) B.C.J. 422 (Q.B.) and  F.W.C. Land Company v. 
Turnbull (1997) (QL) B.C.J. 1985 (S.C.). In  both  cases, rea l esta te  se lle rs were  
seeking to  recover sa les com m issions he ld  in  trust for them  by an  
insolvent debtor. The ir righ t to  do so was cha llenged  on  the  basis tha t the  
cla im ants’ in te rest in  the  com m issions was a  security inte rest under the  
PPSA and  was the re fore  ine ffective  aga inst com peting cred itors because  it 
had  not been  perfected  by registra tion prior to  the  debtor’s insolvency. 
Clearly such  arrangem ents a re  not security inte rests. Like  ‘Quistclose  



trusts’, they a re  true  trusts in  tha t the  beneficia ry of the  trust who is 
a lleged  to  be  the  secured  party has and  a lways re ta ins the  fu ll beneficia l 
ownersh ip  of the  trust p roperty while  the  trustee  who is a lleged  to  be  the  
debtor has noth ing m ore  than  the  bare  lega l title  of a  trustee . New 
paragraph  (l) is  in tended  to  be  the  issue  beyond a rgum ent. 

1. New paragraph  (l) would  a lso confirm  the  exclusion  from  the  PPSA of 
a rrangem ents involving the  sa le  of se rvices by an  agent on  beha lf of a  
p rincipal on  te rm s tha t the  agent is  to  hold  the  proceeds of such  sa les on  
trust for the  principa l le ss any agreed  upon com m ission . A typica l exam ple  
is the  sa le  of ca rgo or passenger transporta tion  se rvices to  th ird  parties by 
a  firm  acting as sa les agent for the  ca rrie r on  te rm s that any rece ivables 
collected  by the  agent for the  sa le  of the  se rvices be long to  the  ca rrie r, 
and  to  be  rem itted, le ss the  agent’s sa le  com m ission , to  the  ca rrie r: see  
e .g. Canadian Pacific Air Lines Ltd. v. Canadian Imperia l Bank of 
Commerce(1987), 42 D.L.R. (4th) 375; Air Canada  v. M & L Travel Ltd. (1993), 
108 D.L.R. (4th) 592. So long as such  a rrangem ents involve  a  true  sa les 
agency, and  so long as the  principa l’s trust cla im  is lim ited  to  the  
identifiable  or traceable  proceeds of the  agent’s sa les, they a re  true  
trust/agency a rrangem ents factually rem ote  from  the  world  of security 
and  outside  the  intended  regula tory scope  of the  PPSA. (Com pare  Re Sims 
Battle Brewster & Associa tes Inc., [1999] (QL) A.J. 1285 (Q.B.) where  the  
trust/agency agreem ent for proceeds was com bined  with  a  security 
agreem ent covering non-trust asse ts as colla te ra l in  the  event tha t the  
proceeds were  not pa id  over by the  agent.) Sim ila rly, since  the  
a rrangem ent is one  of principal and  agency, the re  is no transfe r of an  
in te rest in  the  rece ivables genera ted  by the  agent’s sa les so  as to  subject 
the  a rrangem ent to  the  PPSA as a  deem ed security in te rest in  the  na ture  
of a  transfe r of accounts under s. 3(2). The  agent is  sim ply a  conduit 
th rough whom  ‘title ’ to  the  collected  rece ivables stem m ing from  the  sa les 
passes to  the  principa l/ trust beneficia ry. 

1. To say tha t such  true  trust a rrangem ents a re  curren tly excluded  from  
the  PPSA does not justify why they should  continue  to  be  excluded . In  a ll 
of the  situa tions outlined  above , the  a lleged  trustee  (debtor) was a  
business en te rprise  in  apparen t possession  or control of p roperty 



be longing to  another. Does th is not genera te  the  kind  of ‘fa lse  wea lth’ and  
‘secre t lien’ concerns tha t p rom pted  the  expansion  of the  PPSA perfection  
and  priority ru les to  reach  deem ed security in te rests in  the  na ture  of 
com m ercia l consignm ents, leases, and  sa les of accounts and  cha tte l 
paper? The  d ifficu lty is tha t the re  is no easy way of extending the  PPSAs to  
com m ercia l trusts of the  kind  outlined  above  without having to  deem  a ll 
trusts to  be  security in te rests (m ore  precise ly, purchase  m oney security 
in te rests) subject to  the  Act. Moreover, to  a ttem pt even  a  qua lified  
expansion  risks in te rfe ring to  an  unacceptable  degree  in  the  ab ility of 
com m ercia l pa rties to  use  agency and  trust p rinciples to  structure  the ir 
transactions. Fina lly, the  problem s of th ird  party pre jud ice  a re  a lm ost non-
existen t in  the  cases ou tlined  above . Trust law already protects th ird  party 
transfe rees, includ ing com peting secured  parties, who acquire  an  in te rest 
in  the  trust p roperty from  the  agent without notice  of the  trust. And since  
the  trust p roperty is not derived  from  value  added  by the  trustee  in  the  
course  of the  trustee ’s business, en titling unsecured  creditors to  asse rt a  
cla im  to  tha t p roperty would  be  pure  windfall. There  is no unjust 
p re fe rence  a t work here  since  the  trust beneficia ry’s righ t is  an  in  rem  
righ t to  the  trust p roperty or its  iden tifiable  or traceable  proceeds; the  
righ t is  not sim ply a  unsecured  pre fe ren tia l cla im  aga inst the  trustee ’s 
genera l asse ts. See  further Bridge , Macdona ld , Sim m onds, & Walsh, 
“Form alism , Functiona lism  and  Understanding the  Law of Secured  
Transactions (1999) 44 McGill L.J. 567 a t 610-15. 

1. The  proposed  exclusion  of trusts from  the  PPSA is subject to  two 
provisos. 

1. The  first p roviso a rises where  the  trustee  is a lso  the  se ttlor of the  trust. 
It is  in tended  to  cover the  situa tion  where  a  debtor agrees to  hold  
property owned by the  debtor on  trust for the  cred itor on  condition  tha t if 
the  debt is  not repa id  the  property will be  transfe rred  to  the  cred itor as 
trust beneficia ry. Such  an  a rrangem ent is clea rly a  colourable  secured  
transaction  akin  to  a  conventional chatte l m ortgage . 

1. The  second proviso com es into  p lay where  the  trust p roperty is 
“proceeds derived  from  a  dea ling in  other property which is colla te ra l 
under a  security agreem ent be tween  the  trustee  and  the  se ttlor or 



beneficia ry to  which  th is Act applies.” This proviso is in tended  to  cover 
cases where  a  security agreem ent em powers the  debtor to  dea l with  the  
origina l colla te ra l – typ ically inventory or accounts – in  the  ord inary course  
of the  debtor’s business on  te rm s that the  proceeds of such  dea lings are  
to  be  he ld  on  trust for the  secured  party. Here  again  the  a lleged  trust 
transaction  is m ere ly a  colourable  secured  transaction  since  the  debtor 
can  e lim ina te  the  secured  party’s proceeds cla im s a t any poin t by paying 
out the  secured  obligation . Inclusion  of such  an  express proviso would  
confirm  the  result in  Hounsome Esta tes v. John Deere Ltd. (1991), 3 O.R. (3d) 
89 (Gen. Div.). It would  thereby foresta ll a rgum ents of the  kind  
successfu lly advanced , a lbeit in  a  non-PPSA context, in  Associa ted Alloys Pty 
Ltd v. ACN 0011 452 106 Pty Ltd. [2000] HCA 25 (11 May 2000). At issue  
there  was whether a  ‘Rom alpa  clause’ (a  trust of p roceeds clause) in  an  
inventory financing contract should  be  characte rized  as a  trust or a  
charge . If it was a  charge , it would  have  been  inva lid  for nonregistra tion  
under the  registra tion  of charges provisions of the  Austra lian  
Corpora tions Law. The  m ajority in  the  Austra lian  High  Court (Kirby J 
d issen ting) he ld  it was a  trust. Although concerns were  expressed  about 
the  policy im plica tions, the  m ajority considered  th is to  be  a  m atte r for the  
legisla ture . 

1. The  second proviso would  a lso cover the  situation  where  a  consignee  
under a  true  com m ercia l consignm ent is ob liga ted  to  hand  over the  
proceeds of any sa les of the  consigned goods to  the  consignor. If the  
a rrangem ent is a  true  com m ercia l consignm ent, then  the  consignor’s 
righ ts a re  those  of a  true  trust beneficia ry since  the  consignee  is m ere ly 
acting as the  agent for sa le  of the  consignor’s property. The  situa tion  is 
ana logous to  the  cases described  above  involving the  sa le  of se rvices by 
an  agent on  beha lf of a  p rincipal on  te rm s tha t the  proceeds of sa les are  
to  be  he ld  on  trust. However, the re  is an  im portan t diffe rence . The  
dra fte rs of the  PPSA e lected  to  trea t com m ercia l consignm ents as deem ed 
security transactions because  of the  d ifficulties faced  by th ird  parties in  
ob jectively distinguish ing inventory held  by a  debtor on  consignm ent 
te rm s from  inventory owned by the  debtor bu t subject to  an  inventory 
financie r’s security in te rest. In  the  case  of agency a rrangem ents involving 



the  sa le  of se rvices, no sim ila r concerns with  third  party pre judice  a rise  
because  it is  objective ly evident tha t the  se rvices sold  a re  not pe rform ed 
by the  agent, bu t by the  principal. Trea tm ent of the  consignor’s in te rest in  
the  proceeds of sa le  as a  security inte rest, despite  its  trust characte r, is  a  
necessa ry incident of tha t policy decision  to  bring com m ercia l 
consignm ents within  the  scope  of the  PPSA. In  the  case  of agency/trust 
a rrangem ents involving the  sa le  of se rvices, the re  is no equiva len t 
deem ed security inte rest in  the  origina l subject m atte r of the  sa le , and  
there fore  no reason  to  bring the  proceeds of the  sa le  with in  the  scope  of 
the  PPSA. 

1. The  proposed  change  to  clause  (k) is designed  to  confirm  tha t the  on ly 
federa lly-regula ted  security in te rests which  a re  excluded  from  the  PPSA 
are  those  which  a re  subject to  a  federa l p riority regim e. In  its  curren t 
form , the  wording suggests that the  PPSA does not apply to  any secured  
transaction  to  which  federa l law applies even  if the  re levant federa l law 
regula tes on ly inter pa rtes rights. The  proposed  re form ulation  would  
cla rify tha t federa l security in te rests are  subject to  the  PPSA in  the  
absence  of a  federa l law regula ting the  priority of the  in te rest. However, 
the  provisions of the  PPSA on inter pa rtes righ ts will be  inopera tive  as a  
m atte r of constitu tiona l law if they a re  in  actua l conflict with  any 
applicab le  federa l law provisions: Bank of Montrea l v. Ha ll [1990] 1 S.C.R. 
121. 

1. On the  in te rplay be tween  the  PPSA and  federa l security in te rests 
crea ted  under the  Bank Act, see  further the  com m ents on  the  proposed  
additions to  section  9 be low. 

1. Proposed  new clause  (k.1) would  estab lish  a  separa te  express 
exclusionary ru le  for security in te rests taken  in  registe red  sh ips or 
recorded  vessels under the  Canada  Shipping Act (C.S.A.). “Recorded  
vessels” in  the  context of the  C.S.A. re fe rs to  vessels which  a re  about to  be  
bu ilt or are  be ing built and  which  on  com ple tion  would  be  registrab le  
under the  Act. 

1. Where  the  security in te rest takes the  form  of a  m ortgage  which  itse lf is  
registe red  under the  C.S.A., the  scope  of the  proposed  exclusion  accords 



with  well-established  jud icia l and  constitu tiona l p rincip le . The  C.S.A. 
regula tes both  the  enforcem ent and  priority aspects of registe red  
m ortgages and  it is clea r tha t the  provinces lack the  constitu tional capacity 
to  change  the  schem e of prioritie s estab lished  by Canadian  m aritim e  law: 
see  e .g. Finning Ltd. v. Federa l Business Development Bank (1989), 56 D.L.R. 
(4th) 379 (B.C.S.C.). 

1. It is  true  that the  sta tu tory priority regim e estab lished  by the  C.S.A. for 
registe red  m ortgages is not com prehensive . The  Act estab lishes a  first-to-
registe r ranking rule  for registe red  m ortgages and  gives priority to  the  
holder of a  registe red  m ortgage  over a  bankrupt m ortgagor’s cred itors 
and  trustee  in  bankruptcy. Beyond this, the  Act is silent on  the  appropria te  
resolu tion  of th ird  party cla im s. However, th is does not m ean  tha t 
p rovincia l law applies to  fill the  gap . “Canadian  Maritim e  Law” is a  body of 
federa l law which  includes, in  addition  to  any applicab le  federa l sta tu tes, 
jud icia lly-developed  principles re fe ren tia lly incorpora ted  as federa l 
com m on law: I.T.O. v. Mida  Electronics,[1986] 1 S.C.R. 752; Monk Corpora tion 
v. Island Fertilizers Limited (1991), 1 S.C.R. 779; Ordon Esta te v. Gra il (1998) 3 
S.C.R. 437. Consequently, any gaps in  the  C.S.A. sta tu tory priority regim e 
will be  covered  by federa l com m on law princip les: Federa l Business 
Development Bank v. "Winder 4135" [1986] 2 F.C. 154 (1984) 11 D.L.R. (4th) 
308. 

1. Canadian  m aritim e  law in  th is b road  sense  applies to  the  priority sta tus 
of C.S.A-registe red  m ortgages regard less of whe ther the  priority contest 
involves a  com peting cla im  which  itse lf is  de rived  from  m aritim e  law or a  
security in te rest taken  under provincia l pe rsonal p roperty security law. 
Thus, in  Charles R. Bell Ltd. v. The Stephanie Colleen (1990), 36 F.T.R. 210 
(F.C.T.D.), (1994) 74 F.T.R. 1 (F.C.T.D.), it was he ld  tha t, constitu tiona lly, the  
provinces cannot extend  provincia l law to  conditiona l sa les contracts 
covering ship’s engines and  registe red  under provincia l persona l p roperty 
security law once  they becom e accessions to  ships covered  by a  m ortgage  
registe red  under the  Canada  Shipping Act. And see  Governor and Company 
of the Bank of Scotland v. The Nel [1999] 2 F.C. 578 (F.C.T.D.) where  a  
supplie r of bunkers to  a  vessel who had  re ta ined  title  to  the  bunkers 
pending paym ent of the  purchase  price  preva iled  over the  holder of a  



registe red  m ortgage  on  the  basis sim ply of com m on law princip les 
re la ting to  the  passage  of property in  goods. 

1. The  scope  of the  proposed  exclusion  is not confined  to m ortgages 
which  a re  registe red  under the  C.S.A. bu t extends to  unregiste red  security 
in te rests covering registe red  ships or recorded  vessels. The  proposed  
exclusion  would  apply even  where  the  security agreem ent is in  a  form  
incapable  of registra tion  as a  m ortgage  under the  C.S.A., e .g. a  conditiona l 
sa les contract or sim ila r a rrangem ent under which  the  vendor of a  
registe red  or recorded  vesse l re ta ins title  pending paym ent of the  
purchase  price : Brunswick of Canada  v. Bounty III, [1970] Ex. C.R. 934). 

1. The  com patibility of the  proposed  exclusion  with  existing law in  th is 
la tte r connection  is unclea r. In  Ford. v. Petford (1996),11 PPSAC 2d  227 (Ont 
S.C.), the  enforcem ent provisions of the  Onta rio  PPSA were  applied  in  the  
context of a  conditiona l sa les contract covering a  C.S.A.- registe red  vessel 
which  had  been  taken  and  registe red  under the  provincia l regim e . 
However, the  poten tia l applicability of federa l m aritim e  law was not 
p leaded  in  tha t case , and  the  legitim acy of applying provincia l law did  not 
rece ive  any analysis. In  Genera l Motors Acceptance Corp. of Canada , Ltd. v. 
Furjanic(1994), 79 F.T.R. 172 (F.C.T.D.), the  vendor was he ld  to  be  en titled  
to  re ly on  Canadian m aritim e  law in  an action  for re -possession  of a  C.S.A.-
registe red  ship  notwithstanding tha t the  vendor’s security in te rest had  
been  taken  and  registe red  under the  Onta rio  PPSA; see  a lso Brunswick of 
Canada  v. Bounty III supra . The  decision  appears to  leave  open  the  
possibility tha t p rovincia l law m ight apply concurren tly. Sim ila rly, in  Re 
Doucet (1983), 150 D.L.R. (3d) 53 (Ont. S.C.), federa l law was applied  to  
prese rve  the  priority sta tus, as aga inst the  debtor’s trustee  in  bankruptcy, 
of a  security in te rest in  a  C.S.A.-registe red  vesse l which  was ne ither 
registe red  nor registrable  under the  federa l act bu t had  been  registe red  
under the  Onta rio  PPSA. However, the  court declined  to  pass on  the  
question  of whe ther the  security in te rest would  have  been  open  to  
cha llenge  by the  trustee  under provincia l law had  the  security inte rest not 
in  fact been  perfected  under the  PPSA. 

1. On balance , it seem ed to  us to  be  pre fe rab le  to  re lega te  the  regula tion  
of security in te rests in  C.S.A. registe red  vesse ls exclusive ly to  federa l law, 



whether or not such  in te rests are  registe red  or registrable  under the  
federa l Act. This approach  avoids the  confusion  which  would  resu lt from  
poten tia lly overlapping provincia l and federa l law and  e lim inates 
constitu tional litiga tion  in  the  event tha t the  federa l and  provincia l laws 
a re  in  actua l conflict. More  im portan tly, th is approach  would  ensure  tha t 
buyers and  prospective  secured  parties of registe red  ships and  recorded  
vessels can  re ly with  confidence  on  a  sea rch  of the  C.S.A. registry, without 
having to  undertake  a  concurren t sea rch  of the  provincia l PPRs. This 
accords with  the  policy of prese rving the  in tegrity of the  federa l registry 
established  in  Luffman v. Luffman (1897), 25 O.A.R. 48 which  estab lished  
tha t a  purchaser of a  registe red  vessel takes free  from  unregiste red  
security or other ‘equitable ’ in te rests given  by the  owner even  where  the  
purchaser has notice  of them . 

1. Under the  suggested  approach , the  applica tion  of the  provincia l PPSAs 
would  be  confined  to  m aritim e  m ortgages covering vesse ls which  a re  
licensed  under the  C.S.A. bu t not recorded  or registe red  in  the  federa l 
ownersh ip  registry. This is in  line  with  the  assum ption  underying the  
regula tions passed  in  the  various ju risd ictions which  have  adopted  the  
m odel Act, under which  boa ts a re  trea ted  as se ria l num bered  goods with  
the  se ria l num ber ascerta ined  by re ference  to  the  federa l D.O.T. license  
num ber. 

1. The  proposed  approach  does not and  cannot e lim ina te  a ll poten tia l for 
overlap  and  constitu tional conflict be tween  the  provincia l and  federa l 
regim es. The  first step  in  the  test for the  applicability of Canadian  
m aritim e  law is whe ther the  subject m atte r of the  lega l issue  a t stake  fa lls 
within  federa l legisla tive  com petence  as tested  by re fe rence  to  whe ther it 
is  one  in tegra lly connected  to  m aritim e  law. In  Whitbread v. Wa lley, [1990] 
3 S.C.R. 1273, a  case  of tortious liability involving a  pleasure  cra ft, the  
Court he ld  tha t, akin  to  ae ronautics, the  a rea  of m aritim e  navigation  and  
sh ipping extends to  p leasure  cra ft a s well a s com m ercia l vesse ls. This 
suggests that the  subject m atte r of m arine  security, even where  the  vesse l 
is  not registe red  under the  federa l act, fa lls with in  the  federa l sphere  of 
com petence  (ce rta in ly th is was the  assum ption  underlying Roya l Trust v. 
Brechert (1994) 51 B.C.A.C. 200 (C.A.). However, th is is  not enough to  



displace  otherwise  applicab le  provincia l law of personal property security. 
The  provincia l regim e  m ay still apply, e ithe r as a  supple tive  source  of 
Canadian  m aritim e law, or because  Canadian  m aritim e  law does not 
supply, and  cannot be  re form ed to  supply, a  counte rpart ru le  for the  issue  
a t hand: Paquin v. Cote [1999] F.C.J. 1994 (F.C.T.D.). In  the  critica l a rea  of 
prioritie s, the  absence  of any counte rpart to  the  registra tion  regim e 
supplied  by provincia l law in  the  case  of security in te rests in  licensed  
vessels gives rise  to a  strong a rgum ent tha t the  provincia l PPSAs would  
apply exclusive ly under one  or another of these  theories. 

Se ct ion s  5-8 – Con flict  o f La w s Provis ion s 

5(1) Subject to this Act, t The va lidity, the perfection, and the effect of 
perfection or non-perfection and the priority of: 

(a ) a  security interest in goods other than goods referred to in clause 7(2)(a )(ii); 
or 

(b) a  possessory security interest in a  security, an instrument, a  negotiable 
document of title, money or cha ttel paper; 

is governed by the law of the jurisdiction where the colla tera l is situa ted when 
the security interest a ttaches. 

5.(2) For the purposes of subsection (1), an uncertifica ted security is situa ted 
where the records of the clea ring agency a re kept. 

5(3) Where a  A security interest in goods referred to in section 5(1) tha t is 
perfected pursuant to the law of the jurisdiction in which the goods a re 
colla tera l is situa ted when the security interest a ttaches, and before the goods 
a re colla tera l is la ter brought into [the enacting jurisdiction], 

(a ) subject to clause (c), the security interest continues perfected in [the 
enacting jurisdiction] if it is perfected in [the enacting jurisdiction]: 

(a ) (i) not la ter than 60 days a fter the day on which the goods a re colla tera l 
is brought into [the enacting jurisdiction]; 

(b) (ii) not la ter than 15 days a fter the day on which the secured pa rty has 
knowledge tha t the goods have colla tera l ha s been brought into [the enacting 
jurisdiction]; or 



(c) (iii) before perfection ceases pursuant to the law of the jurisdiction in which 
the goods were colla tera l was situa ted when the security interest a ttached; 

whichever is the ea rliest,; 

(b) subject to clause (c), this Act determines the effect of such continued 
perfection or non-perfection, and priority between the security interest and 
any competing interest a cquired in the colla tera l when the colla tera l is loca ted 
in [the enacting jurisdiction]; and 

(c) if the colla tera l is goods, the security interest is subordina te to the interest 
of a  buyer or lessee of the goods who acquires an interest while the colla tera l 
is loca ted in [the enacting jurisdiction] without knowledge of the security 
interest and before it is perfected in [the enacting jurisdiction] pursuant to 
section 24 or 25. 

5(3.1) Where a  security interest referred to in subsection (1) is perfected 
pursuant to the law of the jurisdiction in which the colla tera l is situa ted when 
the security interest a ttaches, and the colla tera l is la ter brought into another 
jurisdiction other than [the enacting jurisdiction], the law of tha t other 
jurisdiction determines the requirements for ma inta ining perfection of the 
security interest, the effect of continued perfection or non-perfection, and 
priority between the security interest and any competing interest a cquired in 
the colla tera l when the colla tera l is loca ted in tha t other jurisdiction. 

6(1) Subject to section 7,wWhere: 

(a ) the parties to a  security agreement tha t crea tes a  security interest in goods, 
other than goods referred to in clause 7(2)(a )(ii), in one jurisdiction understand 
a t the time when the security interest a ttaches tha t the goods will be kept in 
another jurisdiction; and 

(b) the goods a re removed to the other jurisdiction, for purposes other than 
transporta tion through the other jurisdiction not la ter than 30 days a fter the 
security interest a ttaches; 

the va lidity, the perfection, and the effect of perfection or non perfection and 
the priority of the security interest a re determined by the law of the other 
jurisdiction. 



6(3) Where the jurisdiction to which the goods a re removed is not [the enacting 
jurisdiction] and the goods a re la ter reloca ted to another jurisdiction other 
than [the enacting jurisdiction], the security interest is deemed to be a  security 
interest to which subsection 5(3.1) applies if it was perfected pursuant to the 
law of the jurisdiction to which the goods were removed. 

7.(2) The va lidity, the perfection, and the effect of perfection or non-perfection 
and the priority of: 

(a ) a  security interest in: 

(i) an intangible; or 

(ii) goods tha t a re of a  type tha t a re normally used in more than one 
jurisdiction, if the goods a re equipment, or inventory lea sed or held for lea se 
by a  debtor to others; and 

(b) a  non-possessory security interest in a  security, an instrument, a  negotiable 
document of title, money and cha ttel paper; 

a re governed by the law, including the conflict of law rules, of the jurisdiction 
where the debtor is loca ted when the security interest a ttaches. 

7(2.1) If a  non-possessory security interest in a  security, an instrument, a  
negotiable document of title, money or cha ttel paper comes into conflict with a  
possessory security interest a cquired in the same colla tera l, priority is 
determined by the law of the jurisdiction where the colla tera l was loca ted 
when the possessory interest a ttached. 

7(3) Where a  security interest is perfected in accordance with the law 
applicable a s provided in subsection (2), and the a  debtor reloca tes to another 
jurisdiction or transfers an interest in the colla tera l to a  person loca ted in 
another jurisdiction [the enacting jurisdiction], 

(a ) the a  security interest perfected in accordance with the law applicable a s 
provided in subsection (2) continues perfected in [the enacting jurisdiction] if it 
is perfected in [the enacting jurisdiction] the other jurisdiction: 

(a ) (i) not la ter than 60 days a fter the day on which the debtor reloca tes; 



(b) (ii) not la ter than 15 days a fter the day on which the secured pa rty has 
knowledge tha t the debtor ha s reloca ted or transferred an interest in the 
colla tera l to a  person loca ted in the other jurisdiction; or 

(c) (iii) prior to the day on which perfection ceases pursuant to the law of the 
first jurisdiction; 

whichever is the ea rliest, and 

(b) this Act determines the effect of continued perfection or non-perfection, 
and priority between the security interest and any competing interest acquired 
in the colla tera l when the debtor is loca ted in [the enacting jurisdiction]. 

7(3.1) Where a  security interest is perfected in accordance with the law 
applicable a s provided in subsection (2), and the debtor subsequently 
reloca tes to another jurisdiction other than [the enacting jurisdiction], the law 
of tha t other jurisdiction determines the requirements for ma inta ining 
perfection of the security interest, the effect of continued perfection or non- 
perfection, and priority between the security interest and any competing 
interest a cquired in the colla tera l when the debtor is loca ted in tha t other 
jurisdiction. 

7(4) If the law governing the perfection of a  security interest mentioned in 
under subsection (2) or (3.1) does not provide for public registra tion or 
recording of the security interest or a  notice rela ting to it, and the colla tera l is 
not in the possession of the secured party, the security interest is subordina te 
to: 

(a ) an interest acquired in [the enacting jurisdiction] in an account payable in 
[the enacting jurisdiction] intangible; or 

(b) an interest in goods, a  security, an instrument, a  negotiable document of 
title, money or cha ttel paper acquired when the colla tera l was situa ted in [the 
enacting jurisdiction]; 

unless it is perfected pursuant to this Act before the interest mentioned in 
clause (a ) or (b) a rises. 

7(5) A security interest mentioned in subsection (4) may be perfected pursuant 
to this Act. 



7(6) Notwithstanding subsection (2) and section 6, the va lidity, the perfection, 
and the effect of perfection or non-perfection and the priority of a  security 
interest in minera ls or in an account resulting from the sa le of the minera ls a t 
the minehead tha t: 

(a ) is provided for in a  security agreement executed before the minera ls a re 
extracted; and 

(b) a ttaches to the minera ls on extraction or a ttaches to an account on the 
sa le of the minera ls; 

is governed by the law of the jurisdiction in which the minehead is loca ted. 

8(1) Notwithstanding sections 5, 6 and 7: 

(a ) procedura l issues involved in the enforcement of the rights of a  secured 
pa rty aga inst colla tera l a re governed by the law of the jurisdiction in which the 
colla tera l is loca ted when the rights a re exercised; 

(b) (subject to clause (c), procedura l issues involved in the enforcement of the 
rights of a  secured pa rty aga inst intangibles the colla tera l a re governed by the 
law of the forum in which enforcement is pursued; 

(c) subject to any applicable manda tory rules of the law of a  jurisdiction which 
is more closely connected to the particula r issue, substantive issues involved in 
the enforcement of the rights of a  secured pa rty aga inst colla tera l a re 
governed by the proper law of the contract between the secured party and the 
debtor. 

8(2) For the purposes of sections 5, 6 and 7, a  security interest: 

(a ) a ttaches pursuant to the law of a  jurisdiction when the requirements of 
tha t law for crea tion of a  security interest a re sa tisfied, or, if the va lidity of the 
security interest is cha llenged, when the requirements would have been 
sa tisfied but for the inva lidity; 

(b) is perfected pursuant to the law of a  jurisdiction if the secured party has 
complied with the law of the jurisdiction with respect to the crea tion and 
continuance of a  security interest with the result tha t the security interest ha s a  
sta tus in rela tion to other secured parties, buyers and judgment creditors and 



a  trustee in bankruptcy of the debtor simila r to tha t of an equiva lent security 
interest crea ted and perfected pursuant to this Act; 

(c) means any interest which under this Act would constitute a  security interest; 

(d) includes any interest which under this Act would constitute a  security 
interest in proceeds. 

COMMENT 

1. The  proposed  addition  in  sections 5(1) and  6(1) of the  words “other than  
goods re fe rred  to  in  clause  7(2)(a )(ii)” is in tended  to  signal m ore  d irectly 
tha t security in te rests in  m obile  goods a re  governed  by the  specia l 
conflicts rules in  section  7, and  not the  genera l conflicts ru les for goods in  
section  5 or the  specia l 30-day ru le  in  section  6(1). This change  a lso 
perm its the  proposed  de le tion  of the  re fe rence  to  “subject to  section  7" a t 
the  beginning of section  6(1) and  “subject to  th is Act” a t the  beginning of s. 
5(1). 

1. The  proposed  incorpora tion  of the  words "and  priority" in  sections 5(1), 
6(1), 7(2) and  7(6) is in tended  to  e lim ina te  any doubt tha t the  law 
designa ted  as applicab le  in  these  sections governs not just the  priority 
consequences of the  fa ilu re  to  perfect a  security inte rest and  the  priority 
sta tus of perfected  security in te rests over unperfected  security in te rests, 
bu t a lso de te rm ines the  priority sta tus of the  security interest as against 
o ther com peting third  party cla im ants, including buyers and  lessees of the  
colla te ra l. 

1. Section  5(3) has been  sim ila rly am ended  to  confirm  tha t when  colla te ra l 
subject to  an  extra -provincia l security in te rest is  re located to  the  enacting 
jurisdiction, dom estic law de te rm ines the  e ffect of continued  perfection  or 
a  lapse  in  perfection , as well as the  priority of the  security in te rest as 
against o ther in te rests acquired  in  the  colla te ra l a fte r its re loca tion  into  
the  enacting jurisdiction . Under the  proposed  change, the  applica tion  of 
dom estic priority law under section  5(3) would  continue  to  include  the  
specia l p riority ru le  in  tha t section  protecting buyers and  lessees who 
acquire  an  in te rest in  goods before  the  security in te rest is  pe rfected  under 
dom estic law. 



1. The  proposed  changes to  section  5(3) would  a lso extend  its scope  to  
cover the  re loca tion  of any colla te ra l, not just goods, subject to  a  security 
in te rest re fe rred  to in  section  5(1). This would  m ake  it clea r tha t the  holder 
of a  possessory security inte rest in  a  security, an  instrum ent, a  negotiable  
docum ent of title , m oney or cha tte l paper is required, if the  colla te ra l is  
re located  to  the  enacting jurisdiction  (e .g. a s a  result of a  re location  of the  
secured  party’s business), to  com ply with  the  requirem ents of section  5(3) 
for continu ing the  perfected  sta tus of its  security in te rest. Under the  
proposed  change, dom estic law would  a lso govern  the  e ffect of continued  
perfection  or a  lapse  in  perfection  and  priority be tween  the  security 
in te rest and  any com peting in te rest acquired  in  the  colla te ra l a fte r its  
re location . 

1. Curren t section  5 addresses the  conflicts im plica tions of re loca tion  only 
if the  colla te ra l is  re located  to  the  enacting jurisd iction . No guidance  is 
given  in  the  event tha t litiga tion  takes p lace  in  the  tha t ju risd iction  
involving colla te ra l which  was re loca ted  to  som e other ju risd iction . Does 
section  5(1) continue  to  apply? If so, the  va lid ity, pe rfection  and  priority 
sta tus of the  security in te rest would  be  de te rm ined , notwithstanding re-
location  of the  colla te ra l, by the  law of the  ju risdiction  where  the  colla te ra l 
was origina lly loca ted . This would  be  contra ry to  the  com m on law position  
and  inconsisten t with  the  fact tha t a ll Canadian  jurisdictions, including 
Quebec, have  legisla ted  a  ru le  equivalen t to  section  5(3), requiring tim ely 
local pe rfection  when colla te ra l is  re loca ted  to  the  enacting jurisd iction, 
and  dea ling with  the  priority of the  security inte rest against in te rests 
acquired  in  the  forum  following re loca tion . 

1. The  proposed  new section  5(3.1) is  in tended  to  rem edy any am biguity 
resu lting from  the  silence  of the  curren t Act on  th is poin t. Under the  
proposed  section , the  law of the  ju risdiction  to  which  the  colla te ra l is  
re located  would  govern  the  requirem ents for m ainta in ing the  va lid ity and  
perfected  sta tus of the  security in te rest, the  e ffect of perfection  or a  lapse  
in  perfection, and  priority be tween  the  security in te rest and  an  in te rest 
acquired  a fte r re loca tion . The  proposed  approach  re flects both  the  
com m on law and  the  resu lts reached  in  PPSA cases (see  Holy Spirit Credit 
Union v. McMullan (Trustee of), [1994] (QL) M.J. 105 (Q.B.) where  a  trustee  in  



bankruptcy in  proceedings in  Manitoba  successfu lly cha llenged  the  
perfected  sta tus of a  security inte rest in  an  au tom obile  in itia lly taken  and  
perfected  in  Manitoba  because  of the  secured  party’s fa ilu re  to  re -perfect 
its  security in te rest under the  Alberta  equiva len t of s. 5(3) on  the  debtor’s 
subsequent re loca tion  of h is residence and  h is asse ts to  Alberta ). 

1. Proposed  new section  6(3) is a  consequentia l change  which  would  flow 
from  proposed  new section  5(3.1). 

1. Curren t section  7 requires applica tion  of the  law of the  location  of the  
debtor for security in te rests in  m obile  goods, in tangibles, and  non-
possesory security in te rests in  m oney and  docum enta ry in tangib les. 
Curren t section  7(3) addresses the  conflicts im plica tions of a  re location  of 
the  debtor to  any jurisd iction , not just the  enacting jurisdiction . However, 
it requires re -perfection  under the  law of the  new jurisd iction  with in  the  
tim e  lim its specified  in  section  7(3) even  if the  new jurisdiction  is not the  
enacting jurisdiction . This m ay be  cha llenged  as an  excessive  applica tion  
of forum  standards to  extra -provincia l events where  the  security in te rest 
does not bear any rea l or substan tia l connection  to  the  enacting 
jurisdiction  other than  the  fact tha t the  litiga tion  occurs the re . The  
proposals se t ou t above  would  confine  curren t section  7(3) to  cases where  
the  debtor re -locates to  the  enacting jurisd iction , and  would  add  a  new 
section  7(3.1) to  cover cases where  the  debtor re locates to  som e other 
ju risdiction . This would  bring section  7 in to  line  with  the  conceptual 
changes proposed  in  am ended  section  5(3) and  new section  5(3.1), 
including applica tion  of the  law of the  debtor’s new loca tion  to  govern  the  
e ffect of continued  perfection  or non-perfection  and  priority be tween  the  
security in te rest and  an  in te rest acquired  a fte r the  re location . 

1. Under the  specia l p riority rule  in  curren t section  7(4) (for which  there  is 
no equivalen t in  the  Onta rio  PPSA), a  non-possessory security in te rest in  
colla te ra l covered  by section  7 m ust be  perfected  under the  law of the  
enacting jurisdiction  if the  law of the  ju risd iction  where  the  debtor is 
located  does not p rovide  a  public record ing system  for giving notice  of the  
security in te rest. In  the  case  of tangib le  colla te ra l, fa ilu re  to  perfect under 
dom estic law subord ina tes the  security in te rest to  an  in terest acquired  in  
the  colla te ra l when it is  situa ted  in  the  enacting jurisdiction . In  the  case  of 



in tangible  colla te ra l, it is  p roposed  to  am end section  7(4) to  subord inate  
the  security in te rest to  an  in te rest acquired  in  the  enacting jurisd iction  in  
any form  of in tangib le , not just in  an  account payable  in  the  enacting 
jurisdiction  as the  section  currently sta tes. In  the  case  of tangible  
colla te ra l, the  curren t specia l p riority ru le  does not viola te  te rritoria l lim its 
on  provincia l legisla tive  power because  its  opera tion  is lim ited  to  
com peting in te rests in  colla te ra l which  is situa ted  in  the  enacting 
jurisdiction . In  the  case  of in tangib le  colla te ra l, the  proposed  am endm ent 
would  likewise  require  tha t the  com peting inte rest in  the  in tangib le  have  
been  “acquired  in  the  enacting jurisd iction .” It is  im plicit in  th is wording 
tha t the  local transaction  under which  the  in terest was acquired  would  
bear a  sufficien t connection  to  the  enacting jurisd iction  to sa tisfy the  
te rritoria l lim its on  provincia l legisla tive  power. 

1. Proposed  new section  7(2.1) is  in tended  to  dea l with  a  m inor bu t rea l 
p roblem , a lready presen t in  the  curren t Act, and  brought in to  sharper 
focus by the  proposed  addition  in  sections 5 and  7 of an  explicit re fe rence  
to  the  choice  of law for priority. The  problem  arises because  sections 5 
and  7 d irect the  applica tion  of d iffe ren t and  poten tia lly conflicting laws to  
de te rm ine  the  perfected  and  priority sta tus of a  security in te rest in  a  
security, an  instrum ent, a  negotiable  docum ent of title , m oney or cha tte l 
paper. Under section  5, the  law of the  location  of the  colla te ra l governs if 
the  security in te rest is  pe rfected  by possession . Under section  7, the  law 
of the  loca tion  of the  debtor governs if the  security in te rest is  non-
possessory. But wha t law applies to  priority if the  debtor crea tes both  a  
possessory security in te rest and  a  non-possessory security inte rest in  the  
colla te ra l? Proposed  new section  7(2.1) would  require  applica tion  of the  
law of the  ju risdiction  where  the  colla te ra l was situated  when the  
possessory security in te rest a ttached . This is justified  on  the  theory tha t 
legal regim es genera lly award  priority to  possessory in te rests in  
negotiab le  colla te ra l in  the  inte rests of protecting com m ercia l 
negotiab ility. 

1. The  proposed  dele tion  in  section  7(2) of the  curren t re fe rence  to  the  
conflicts of laws ru les of the  ju risdiction  in  which  the  debtor is loca ted  is 
in tended  to  e lim inate  the  undesirable  com plexities crea ted  by the  



doctrine  of renvoi in  the  in te rests of prom oting ce rta in ty in  secured  
transactions. The  proposed  de le tion  would  a lso resolve  the  com plica tions 
which  m ight otherwise  arise  from  the  fact tha t the  crite ria  for de te rm ining 
the  location  of an  en te rprise  debtor in  som e non-PPSA lega l regim es 
d iffe rs from  the  ch ie f executive  office  ru le  la id  down in  section  7(1) – e .g. 
under the  Quebec Civil Code , the  loca tion  of an  en te rprise  debtor is 
de te rm ined  by re ference  to  its  registe red  headquarte rs or sta tu tory sea t, 
not its  chie f executive  office , and  under revised  Article  9, a  sim ila r ru le  
applies for de te rm ining the  loca tion  of U.S. en te rprise  debtors. In  such  
cases, the  proposed  de le tion  would  ensure  tha t the  re fe rence  in  section  7 
to  the  law of the  jurisdiction  where  the  debtor is loca ted  m ean  the  law of 
the  ju risdiction  where  the  debtor’s ch ie f executive  office  is loca ted , and  
would  preclude  a  further renvoi from  tha t law to  the  law where  the  
debtor’s registe red  office  is loca ted  if th is is  d iffe ren t. Of course , a  secured  
party will still need  to  perfect and  to  assess its  p riority sta tus accord ing to  
both  laws in  order to  ensure  it is  adequa te ly protected  in  a ll poten tia l fora  
where  the  issue  m ight be  litiga ted . However, the  proposed  de le tion  would  
ensure  tha t for the  purposes of litiga tion  in  the  enacting jurisd iction , a  
security in te rest will be  considered  valid ly perfected  if it is  pe rfected  in  the  
ju risdiction  where  the  debtor is loca ted  as de te rm ined  by section  7(1), and  
tha t the  law governing priority will a lso be  tha t law and  only that law. 

1. The  proposed  am algam ation  of clauses 8(1)(a ) and  (b) in to  a  single  
am ended  ru le  is in tended  to  rem edy an  am biguity in  the  curren t 
b ifurcated  approach . Under the  curren t approach , p rocedura l issues 
re la ting to  the  enforcem ent of the  security inte rest in  the  colla te ra l a re  
governed  by the  law of the  ju risdiction  in  which  the  colla te ra l is  loca ted  in  
the  case  of tangibles, and  by the  law of the  forum  in  the  case  of 
in tangibles. This bifurca tion  is contra ry to  the  wide ly accepted  conflicts 
doctrine  under which  enforcem ent procedure  is invariably governed  by 
the  law of the  forum . in  which  enforcem ent is pursued  The  curren t 
form ula  seem s to  have  been  em ployed  to  counte r the  risk tha t the  courts 
m ight apply a  procedura l characte riza tion  to  such  substan tive  rules as 
“se ize  or sue” lim ita tions on  a  secured  party’s enforcem ent righ ts. 
However, the  cases on  the  issue  have  m ade  it clea r tha t the  procedura l 



labe l is  to  be  used  restrictive ly and  that it does not apply to  any ru le  which  
would  a ffect the  substan tive  ou tcom e or a lte r the  substan tive  righ ts of the  
parties, a  philosophy expressly a ffirm ed by the  Suprem e Court in  Tolofson 
v. Jensen (1995), 120 D.L.R. (4th) 289. In  light of th is, and  to  avoid  confusion  
with  genera l conflicts norm s, it is  p roposed  to  am end clause  (b) to  re fe r a ll 
p rocedural issues to  the  law of the  ju risd iction  where  enforcem ent is 
pursued . 

2. For the  sam e reason , it is  a lso  proposed  to  de le te  the  words “subject to  
clause  (c)” a t the  beginning of clause  (b). These  words inadverten tly 
suggest tha t an  issue  re la ting to  a  secured  party’s enforcem ent righ ts 
could  be  characte rized  as both  procedura l and  substantive . This la tte r 
change  would  bring clause  (b) in to  line  with  the  equivalen t p rovision  in  the  
Atlan tic and  Onta rio  PPSAs. 

1. The  proposed  addition  of the  words “subject to  any applicable  
m anda tory provisions of the  law which  is m ore  close ly connected  to  the  
particu la r issue ,” is in tended  to  explicitly confirm  that the  parties freedom  
under clause  (c) to  choose  the  law to  govern  substan tive  issues involved  in  
the  enforcem ent of the  righ ts of a  secured  party aga inst colla te ra l is  
subject to  any overrid ing provisions of a  m ore  closely connected  law, be  it 
tha t of the  forum  or of som e other ju risd iction . This ensures tha t a  
secured  party cannot evade  the  non-waiveable  debtor-protection  ru les of 
a  m ore  close ly-connected  jurisd iction  – e .g. the  ju risdiction  where  the  
debtor and/or the  colla te ra l a re  loca ted  – by incorpora ting a  choice  of law 
clause  in  the  security agreem ent in  favour of a  m ore  rem ote ly connected  
law which  does not offe r equiva len t p rotection . This proposa l is  in  line  
with  the  caselaw on  the  poin t – see  e .g. Ca rdel Leasing Ltd. v. 
Maxmento (1991), 2 PPSAC (2d) 302 (Ont Gen Div) – and  would  e lim ina te  
any residua l doubt on  the  overrid ing applica tion  of the  m anda tory 
applicab le  enforcem ent ru les of a  close ly-connected  law notwithstanding 
the  inclusion  of a  choice  of law clause  in  the  security agreem ent. 

1. Proposed  new clause  8(2)(a ) is  in tended  to  address a  logica l conundrum  
in  the  curren t Act. Under sections 5 and  7, the  law govern ing the  va lid ity of 
a  security inte rest is  de te rm ined  by refe rence  to  the  loca tion  of the  
colla te ra l or the  debtor, a s the  case  m ay be , when  the  security in te rest 



a ttaches. But wha t if the  validity of the  security in te rest is  cha llenged  on  
the  basis tha t the  requirem ents of the  lex situs for crea tion  (a ttachm ent) 
of a  security in te rest have  not been  sa tisfied  (as where , e .g. the  lex situs 
prohib its a ttachm ent of a  security in terest in  a fte r-acquired  consum er 
goods)? To address th is conceptual d ifficu lty, the  proposed  new clause  
confirm s tha t when  the  va lid ity of a  security in te rest is  cha llenged , the  
tim e  a t which  the  security in te rest a ttaches for the  purposes of sections 5-
7 is de te rm ined  by re fe rence  to  the  loca tion  of the  colla te ra l or the  debtor, 
a s the  case  m ay be , when  the  security in te rest would  have a ttached  but 
for the  a lleged  invalidity. The  proposed  new clause  a lso confirm s tha t the  
te rm  “attaches” as used  in  sections 5-7 does not b ring in to  p lay the  
dom estic a ttachm ent ru les of the  PPSA of the  enacting jurisdiction , bu t 
re fe rs instead  to  the  a ttachm ent ru les of the  lex situs a t the  tim e  the  
security in te rest is  crea ted  (or would  have  been  crea ted  in  the  event 
validity is cha llenged). 

1. Proposed  new clause  8(2)(c) is  in tended  to  explicitly confirm  tha t the  
te rm  “security in te rest” for the  purposes of sections 5-7 m eans any 
in te rest which  under the  dom estic law of the  enacting jurisd iction  would  
constitu te  a  security in te rest. This proposa l ensures tha t the  choice  of law 
ru les in  sections 5-7 a re  applied  even  when the  re levant lex situs would  
not characte rize  the  in te rest in  question  as a  security in te rest (e .g. a s 
where  the  lex situs does not characte rize  a  true  lease , or com m ercia l 
consignm ent, or sa le  of accounts or cha tte l paper as a  deem ed secured  
transaction). This proposal would  e lim ina te  any residua l confusion  
stem m ing from  the  contra ry ana lysis in  Re Intex Moulding Ltd. (1987), 38 
D.L.R. (4th) 111 (Ont S.C.), widely considered  to  be  wrong on  th is poin t. 

1. Proposed  new clause  8(2)(d) is in tended  to  dea l with  an issue  not 
explicitly addressed  in  the  curren t Act. This is the  appropria te  law to  
govern  the  va lid ity, pe rfection , and  priority sta tus of a  security inte rest in  
proceeds of original colla te ra l. The  proposed  new clause , which  re flects 
the  im plicit result under the  curren t Act, confirm s that the  applicable  law 
is the  law which  would  govern  a  security in te rest in  the  proceeds if they 
were  original colla te ra l. Of course , the  connecting factor for de te rm ining 
the  applicable  law – the  loca tion  of the  colla te ra l or the  loca tion  of the  



debtor as the  case  m ay be  – will necessa rily be  de te rm ined  as of the  tim e  
the  security in te rest in  the  proceeds a ttaches (or is  a lleged  to  have  
a ttached) ra ther than  when the  security in te rest in  the  origina l colla te ra l 
a ttached . 

1. The  opera tion  of the  proposed  new clause  is illustra ted by considering 
the  case  of a  security in te rest in  inventory loca ted  in  Saska tchewan 
crea ted  by a  corpora te  debtor headquarte red  in  Quebec. Although, under 
section  5, Saskatchewan law would  govern  the  perfected  sta tus of a  
security in te rest in  the  inventory (other than  m obile  goods), p roposed  
clause  8(2)(d) would  m ake  it clea r tha t the  secured  party will need  to  a lso 
perfect in  Quebec pursuant to  section 7 to  be  assured  of a  perfected  
security in te rest in  any in tangib le  proceeds genera ted  by the  sa le  of the  
inventory. Under section  7 (as brought in to  p lay by proposed  clause  
8(2)(d)), Quebec law would  a lso govern  the  va lid ity and  priority of the  
inventory financie r’s security in te rest in  the  in tangib le  proceeds. 
Cla rifica tion  of th is la tte r poin t is  pa rticu la rly use fu l in  view of the  fact that 
a  security inte rest m ay not autom atica lly a ttach  to  the  proceeds of a  
dea ling in  origina l colla te ra l under the  law of Quebec. It follows that where  
a  security inte rest is  crea ted  in  inventory loca ted  in  one  of the  PPSA 
provinces by a  nationa l deb tor located  in  Quebec, the  secured  party 
should  ensure  tha t any an ticipa ted  proceeds a re  expressly included  in  the  
security agreem ent as original colla te ra l. Otherwise , no security in te rest 
will a ttach  under Quebec law, the  law which, under section  7, would  
de te rm ine  the  va lidity of any cla im  to  an  au tom atic security in te rest in  the  
in tangible  proceeds on  these  facts. 
  

Se ct ion  9 – Effe ct ive n e ss  of Se cu r it y Agre e m e n t s  

9.(1) Except a s otherwise provided in this or any other Act, a  security 
agreement is effective according to its terms. 

9.(2) A security interest in colla tera l cea ses to be va lid with respect to tha t 
colla tera l to the extent tha t and for so long a s the security interest secures 
payment or performance of an obliga tion tha t is a lso secured by a  security in 



favour of tha t secured pa rty on tha t colla tera l crea ted pursuant to sections 
425 to 436 of the Bank Act (Canada ), or replacements thereof. 

9.(3) Nothing in subsection (2) a ffects: 

(a ) a  security interest tha t secures payment or performance of an obliga tion 
owing by a  person who is not a  pa rty to an agreement between the debtor and 
the secured pa rty to which any of sections 425 to 436 of the Bank Act 
(Canada ),or replacements thereof, applies; or 

(b) a  security interest tha t is crea ted or provided for in a  security agreement 
executed before this section comes into force. 

(4) An account debtor a s defined in clause 41(1)(a ) may take a  security interest 
in the account or cha ttel paper under which the account debtor is obliga ted. 

(5) A provision in any other sta tute which restricts or requires the consent of 
the grantor to the transfer of a  licence or the crea tion of a  security interest in a  
licence is ineffective but only to the extent tha t the provision would prevent 
a ttachment of a  security interest in the license under this Act. 

COMMENT 

1. Proposed  sections 9(1)-(3) above  address the  problem  of "double  
d ipp ing" on  the  part of banks purporting to  take  both  Bank Act security 
and  PPSA security to  secure  the  sam e obliga tion  owing the  bank by the  
sam e debtor. These  provisions a re  adopted  from  section 9 of the  
Saskatchewan PPSA (including a  proposed  am endm ent to  the  curren t 
word ing of subsection  (2) of tha t Act) which  is the  on ly PPSA to directly 
addresses the  problem  a t p resent. It is p roposed  tha t equiva len t 
p rovisions be  included  in  the  Model Act for poten tia l incorpora tion  in  a ll 
the  provincia l PPSAs. The  proposed  wording re flects the  curren t 
Saskatchewan sections (with  the  addition  of the  words "or rep lacem ent 
the reof" following the  re fe rence  to  the  re levant Bank Act sections to  
accom m odate  the  frequent changes in  the  section  num bering of tha t Act). 

1. The  proposed  provisions a re  designed  to  address the  problem s 
described  in  the  following extract from  R.C.C. Cum ing, "PPSA– Section  178 
Bank Act Overlap: No Closer to  Solu tions" (1991), 18 C.B.L.J. 131 a t 139 



(footnotes om itted) in  which  the  author com m ents on  the  reasoning of 
Houlden  J.A. of the  Onta rio  Court of Appea l in  Bank of Nova  Scotia  v. 
Interna tiona l Ha rvester Credit Corpora tion of Canada  Ltd. (1990), 74 O.R. (2d) 
738; 73 D.L.R. (4th) 385 [note : a ll re fe rences in  the  following extract to  
section  178 of the  Bank Act should  be  read  as re fe rring to  section  427 to  
re flect the  curren t num bering]: 

Dicta  in  the  decision  of Houlden  J.A. supports the  genera l p roposition  tha t 
a  bank hold ing a  section  178 [now 427] security [under the  Bank Act] can  
re ly on  its righ ts as a  secured  party under the  PPSA to im prove  on  the  
legal position  tha t it occupies under the  Bank Act. He  observed: 

I see  no reason  why the  bank should  not be  ab le  to  perfect its  security 
in te rest by taking possession  of the  colla te ra l, even  though the  bank has 
fa iled  to  com ply with  the  registra tion  provisions of the  Bank Act. The  
security in te rest of the  bank would  be  inva lid  under the  Bank Act, so  tha t 
the  bank would  be  unable  to  cla im  the  benefit of the  priority provisions of 
tha t sta tu te ; bu t would  be  perfected  under the  P.P.S.A., and  the  bank, like  
any other holder of a  security in te rest, could  cla im  the  benefit of the  
priority provisions of tha t sta tu te ." 

... However, it is  not clear the  answer is as se lf-evident as Mr. Justice  
Houlden  suggests it m ight be . He  does not appear to  have  given  fu ll 
considera tion  to  the  constitu tiona l im plica tions of it. 

The  Parliam ent of Canada  has provided  in  section  178 of the  Bank Act a  
financing m echanism  for use  by the  charte red  bank. The  Act specifies the  
righ ts of a  bank using tha t system ; it a lso  specifies the  righ ts of th ird  
parties who acquire  in te rests in  the  colla te ra l. If a  bank fa ils to  com ply 
with  the  registra tion  requirem ents of the  Act, the  bank's security is "void  
as aga inst creditors of the  person  giving the  security and  as aga inst 
subsequent purchasers or m ortgagees in  goods fa ith  of the  property 
covered  by the  security." Im plicit in  Mr. Justice  Houlden 's sta tem ent is the  
conclusion  tha t a  bank can  use  the  PPSA as a  m echanism  to  avoid  the  
consequences of non-com pliance  with  section  178 of the  Bank Act. 
However, if section 178 of the  Bank Act renders "void" a  section  178 
security as against specified  th ird  party in te rests, is  it com peten t for 



provincia l pe rsona l p roperty security legisla tion  to  render it va lid  and  
enforceable  in  priority to  those  sam e in te rests? . . . 

It is  revealing to  apply Mr. Justice  Houlden 's conclusion  in  the  context of 
situa tions other than  the  one  tha t he  apparen tly had  in  m ind . If, for 
exam ple , Bank A takes a  section  178 security but fa ils to  registe r as 
required  by the  Bank Act, can  it ga in  priority over Bank B, which  holds a  
section  178 security, subsequently acquired  and  properly registe red  as 
required  by section 178(4), sim ply by registe ring a  financing sta tem ent in  
the  Persona l Property Registry and  asse rting priority under the  PPSA on  
the  basis tha t Bank A has a  pe rfected  security in te rest and Bank B has an  
unperfected  security in te rest? Can  Bank A establish  priority over a  good 
fa ith  buyer of the  colla te ra l from  the  debtor by asse rting its  PPSA priority 
position? Assum e tha t Bank A does com ply with  the  registra tion  
requirem ents of section  178(4), can  it circum vent section  178(7)(a ) of 
the  Bank Act, which gives priority to  unpa id  em ployees of a  bankrupt 
debtor of Bank A, by basing its cla im  to  priority on  the  PPSA which  gives 
no sim ilar p re fe ren tia l trea tm ent to  unpa id  em ployees? To accept tha t the  
answer to  these  questions is yes is to  accept tha t a  bank can  invoke  its 
position  under the  PPSA as a  m ethod  of frustra ting the  public policies 
clea rly spelled  ou t in  the  Bank Act. Even  if one  concluded  tha t it is  
constitu tional for a  provincia l legisla ture  to  facilita te  circum vention  of 
the  Bank Act in  th is way, is  the re  any good reason  why it should  be  seen  as 
having in tended  this resu lt? 

Once  aga in  in  dicta , Mr. Justice  Houlden  appears to  have  accepted  without 
question  the  e fficacy of a  bank taking a  section  178 security agreem ent 
and  a  PPSA security agreem ent to  secure  the  sam e debt from  the  sam e 
debtor. He  noted : "I have  no doubt that the  bank in tended  and  tried  to  ge t 
p riority over I.H.C.C. to  a ll the  colla te ra l bu t to  succeed  in  tha t endeavour 
it would  have  had  to  use  a  docum ent which  purported  to give  it security 
on  the  whole  and  not just one  which  on  its face  and  under the  Bank Act, 
R.S.C. 1985, c. B-1, gave  it security only on  the  borrower's in te rest in  the  
whole ." While  the  Saska tchewan Court of Appea l appears to  have  
sanctioned  th is p ractice , the re  rem ains considerab le  doubt tha t the  banks 



will continue  to  be  ab le  to  have  the  best of both  the  Bank Act and  the  PPSA 
m ere ly through the  m ain tenance  of the  practice . 

. . . A grea t deal of additional litiga tion will be  required  to  sort ou t the  
im plica tions of the  Court's  conclusion  tha t banks have  been  given  righ ts 
under two conceptua lly incom patible  lega l regim es and  can  "m ix and  
m atch" righ ts and  obliga tions to  suit the ir circum stances a t any particu la r 
tim e . One  m ight well conclude  the  unsta ted  objective  of the  Court was not 
to  provide  defin itive  jud icia l gu idance  but ra ther to  dem onstra te  the  need  
for coopera tive  federa l-provincia l legisla tive  action  to  restore  som e order 
to  the  prevailing chaos. 

1. Proposed  subsection  (4) would  confirm  tha t a  cred itor can  take  an  
e ffective  security inte rest in  an  account or cha tte l paper on  which  it is  a lso  
obliga ted  as the  account debtor (e .g. a  bank which  takes a  security inte rest 
in  a  guaran teed  investm ent ce rtifica te  issued  by it). Although the  
proposed  provision re flects the  long-standing Canadian  practice  and  
understanding, som e doubt was genera ted  by the  contra ry English  
decision  in  Re Cha rge Ca rd Services Ltd., [1987] Ch. 150 a ffirm ed [1996] Ch. 
245, 258 (C.A.). That decision  im m ediate ly genera ted  strong objections in  
banking and  com m ercia l circles. Legisla tion  was passed  in  a  num ber of 
com m on law jurisdictions to  reverse  its  e ffect (e .g. Hong Kong and  
Singapore), and  it has now been  overru led  in  England  itse lf by the  House  
of Lords: see  Morris and Others v. Rayners Enterprises Inc. [1997] (QL) H.L.J. 
45. Proposed  subsection  (4) would  ensure  tha t the  issue  is rem oved from  
deba te  in  com m on law Canada . 

1. The  purpose  of proposed  new subsection  (5) is  expla ined  above  in  the  
com m ents on  the  proposed  expansion  of the  defin ition  of “in tangible” to  
include  a  “licence .” 
 
  

Se ct ion  10 – Evid e n t ia ry Re q u ire m e n t s  fo r  Se cu r it y Agre e m e n t s  

10(1). Subject to subsection (2), a  security agreement is enforceable aga inst a  
third pa rty only where: 



(b) the debtor ha s signed a  security agreement tha t conta ins: 

(i) a  description of the colla tera l by item or kind or by reference to one or more 
of the following: 

(A) goods; 

(B) cha ttel paper; 

(C) securities; 

(D) documents of title; 

(E) instruments; 

(F) money; 

(G) intangibles; 

(H) crops; 

(ii) a  sta tement tha t a  security interest is taken in a ll of the debtor's present 
and a fter-acquired persona l property; or 

(iii) a  sta tement tha t a  security interest is taken in a ll of the debtor's present 
and a fter-acquired property except specified items or kinds of persona l 
property or except one or more of the following: 

(A) goods; 

(B) cha ttel paper; 

(C) securities; 

(D) documents of title; 

(E) instruments; 

(F) money; 

(G) intangibles; 

(H) crops; 

10.(2) For the purposes of clause (1)(a ), a  secured pa rty is deemed not to have 
taken possession of colla tera l tha t is in the apparent possession or control of 
the debtor or the debtor’s agent. 



10.(3) A description is inadequa te for the purposes of clause (1)(b) if it 
describes the colla tera l a s consumer goods or equipment without further 
reference to the item or kind of colla tera l. 

10.(4) A description of colla tera l a s inventory is adequa te for the purposes of 
clause (2)(b) only while it is held by the debtor a s inventory. 

10.(5) A security interest in proceeds is enforceable aga inst a  third pa rty, 
whether or not the security agreement conta ins a  description of the proceeds. 

10.(1) A security interest is enforceable aga inst a  third pa rty, other than a  
secured party, only where: 

(a ) subject to subsection (2), the colla tera l is in the possession of the secured 
pa rty; or 

(b) the debtor ha s authentica ted a  security agreement tha t conta ins a  
description, whether or not specific, tha t rea sonably identifies the persona l 
property intended to constitute the colla tera l. 

10.(2) For the purposes of clause (1)(a ), a  secured pa rty is not in possession of 
colla tera l tha t is in the apparent possession or control of the debtor or the 
debtor’s agent. 

10.(3) For the purposes of clause (1)(b), a  description of colla tera l rea sonably 
identifies the colla tera l if it identifies the colla tera l: 

(a ) by item or generic ca tegory; 

(b) subject to subsection (3) and (4), by reference to a  type or ca tegory of 
persona l property defined in this Act; 

(c) a s a ll present and a fter acquired persona l property; 

(d) a s a ll present and a fter acquired persona l property other than property 
described in the manner set out in (a ) or (b); or 

(e) by any other method tha t rea sonably enables the persona l property 
intended to be covered by the security agreement to be objectively determined. 



10.(4) A description of colla tera l by generic ca tegory is an inadequa te 
description for the purposes of clause (2)(b) if it describes the colla tera l only a s 
"consumer goods" or "equipment". 

10.(5) A description of colla tera l a s inventory is adequa te for the purposes 
of clause (2)(b) only while it is held by the debtor a s inventory. 

10.6) A security interest in proceeds is enforceable aga inst a  third party, 
whether or not the security agreement conta ins a  description of the proceeds. 

COMMENT 

1. Substan tia l changes a re  proposed  for curren t section  10(1), 
necessita ting the  recasting and  renum bering of the  en tire  section . The  
significan t substantive  changes a re  underlined  in  the  proposed  new 
version . 

1. The  wording and structure  of current section  10(1)(b) m ight be  read  to  
im ply that a  generic descrip tion  of colla te ra l is  adequa te  even  if th is does 
not re flect the  actua l scope  of the  colla te ra l covered  by the  security 
agreem ent (e .g. “a ll p resen t or a fte r acquired  personal p roperty” would  be  
an  adequa te  descrip tion  even  if the  actua l in tended  colla te ra l were  on ly a  
specific autom obile) (com pare  the  approach  in  the  current Onta rio  Act). 
This would  be  inconsistent with  the  policy re flected  in  subsections (2) and  
(3), under which  ce rta in  generic descrip tions a re  declared  inadequa te  
because  they would  not perm it a  th ird  party to  ob jectively identify the  
colla te ra l. More  im portan tly, th is in te rpre ta tion  would  defea t the  th ird  
party evidentia ry and  d isclosure  functions of the  section . 

1. Proposed  new subsection  (2) would  m ake  it clea r tha t the  colla te ra l 
description  m ust reasonably identify the  persona l p roperty in tended  to  
constitu te  the  colla te ra l. This does not m ean  tha t the  descrip tion  m ust be  
specific or excessive ly de ta iled . New subsection  (3) explicitly confirm s that 
generic descriptions (e .g. “a ll goods”) and  super-generic descriptions (“a ll 
p resent and  a fte r acquired  persona l property”), a re  perfectly adequa te  if 
th is is  the  actua l scope  of the  colla te ra l in tended  to  be  covered  by the  
security agreem ent. 



1. The  priority e ffect of curren t section 10(1)(b) gives rise  to  a  controversia l 
issue  in  the  following sequence  of events. Assum e that SP1 and  D en te r 
in to  an  ora l security agreem ent. SP1 registe rs a  financing sta tem ent. SP2 
and  D ente r in to  a  written  security agreem ent which  covers the  sam e 
colla te ra l. SP2 e ffects a  registra tion . SP1 and  D then  reduce  the ir 
agreem ent to  writing. D defau lts. Who has priority be tween  SP1 and  SP2? 

1. There  a re  diffe ring views on  the  correct answer. Professors Cum ing and  
Wood a rgue  tha t SP1 acquires a  vested  priority aga inst SP2 if section  10 
has not been  com plied  with  when  the  in te rvening security in te rest is  
acquired . In  other words, they read  section  10 as qualifying the  priority 
ru les which  govern  com peting perfected  security in te rests in  Part 3, 
including the  first-to-registe r rule  in  section  35(1). Professor Walsh  agrees 
tha t section  10 qualifies section  35 but on ly in  so fa r as com pliance  is a  
pre -condition  to  the  enforceability (under section  10) and a ttachm ent 
(under section  12) of SP1's in te rest aga inst SP2. Consequently, she  a rgues 
tha t SP1 can  com ply with  section  10 a t any poin t up  to  when  SP1 seeks to  
actively enforce  its  security in te rest aga inst SP2: see  Ca therine  Walsh, “The  
PPSA Writing Requirem ent and  Priority Am ong Com peting Perfected  
Security In te rests” (1994) 9 B.F.L.R. 217. 

1. From  a  policy viewpoin t, both  in te rpre ta tions re flect shortcom ings in  
the  curren t approach . If com pliance  with  section  10 is necessa ry before  
SP2's in te rest is  acquired , SP2 would  presum ably a lso have  to  show tha t it 
had  com plied  with  section  10 before  SP1 reduced  its own agreem ent to  
writing. This would  deprive  the  first-to-registe r rule  in  section  35 of m uch 
of its  in tended  dispute-avoidance  value  since  priority am ong com peting 
registe red  security in te rests under section  35 would  be  e ffective ly subject 
to  the  order in  which  the  com peting parties had  reduced  the ir security 
agreem ents to  writing. On the  other hand , if SP1 can  com ply a t any tim e  
before  it seeks to  active ly asse rt its  p riority righ ts aga inst SP2 under 
section  35, the re  seem s little  poin t in  requiring com pliance  with  section  10 
in  the  first instance . 

1. Proposed  new subsection  10(1) would  resolve  these  problem s by 
excepting secured  parties from  the  range  of th ird  parties against whom  a  
security agreem ent which  does not com ply with  section  10 is 



unenforceable . This would  e lim ina te  the  curren t deba te  concern ing the  
im pact of section  10 on  the  opera tion  of the  section  35 priority ru le . At the  
sam e tim e , th is approach  would  not deprive  poten tia l secured  cred itors of 
the  righ t to  objective  proof of the  existence  and  scope  of any com peting 
security in te rest covered  by a  registe red  financing sta tem ent. The ir 
in te rests would  still be  adequa te ly protected  by section  18, under which  a  
poten tia l secured  cred itor can  require  the  debtor to  dem and from  the  
holder of a  com peting registe red  inte rest an  au thentica ted  written  
sta tem ent of the  de ta ils of the  colla tera l under the  security agreem ent (if 
any). A secured  party who responds to a  dem and under section  18 is 
estopped  from  la ter cla im ing that the  in form ation  provided  was incorrect. 

1. Under the  proposed  re form ulation , com pliance  with  section  10(1) 
would  rem ain  a  necessa ry pre-condition  to  the  enforcem ent of a  security 
in te rest against o ther th ird  parties, includ ing transfe rees who a re  not 
secured  parties, a  trustee  in  bankruptcy and  unsecured  judgm ent 
cred itors. It is  im portan t that these  other classes of th ird  parties have  
objective  written  proof of the  conten ts of a  security agreem ent in  order 
for them  to  assess the ir positions vis-á-vis a  secured  party or person  
cla im ing to  be  a  secured  party. They do not have  the  sam e practica l facility 
as a  poten tia l secured  party to  take  advantage  of section  18. The  poten tia l 
for fraud  on  the  part of secured  parties in  m issta ting the  scope  of the  
colla te ra l covered  by a  security inte rest is  m uch greate r when a  trustee  or 
judgm ent cred itor, or even  a  transfe ree , is  involved . 

1. However, changes a re  proposed  be low to  section  12 and  20 to  cla rify 
the  re la tionsh ip  between  non-com pliance  with  section  10 and  the  priority 
of these  other classes of th ird  parties. Under curren t section  12, 
com pliance  with  section  10 is a  p re-condition  to  th ird  party a ttachm ent of 
a  security inte rest. The  proposed  re form ulation  of section 12 be low 
de le tes th is requirem ent. A proposed  addition  to  section  20 below would  
instead  m ake  com pliance  with  section  10 a  pre-condition  to  the  perfected  
sta tus of a  security in te rest for the  lim ited  purpose  of the  section  20 
subord ination  rule . Under th is approach , a  security in te rest would  be  
subord inated  to  transfe rees (other than  secured  parties), judgm ent 
cred itors, and  a  trustee  in  bankruptcy if the  secured  party has not 



com plied  with  section  10 when their in te rests ‘vest’ under section  20. This 
is a lso  the  substan tive  result under the  curren t Act bu t the  proposed  
changes ach ieve  it in  a  m ore  d irect and  transparent fash ion . 
 
  

Se ct ion  12 – At t a ch m e n t  of Se cu r it y In t e re s t s  

12.(1) A security interest a ttaches when: 

(a .i) a  security agreement exists between the debtor and the secured party; 

(a ) va lue is given; and 

(b) the debtor ha s rights in the colla tera l or the power to crea te a  security 
interest in the colla tera l in favour of the secured party; and 

(c) except for the purpose of enforcing rights between the pa rties to the 
security agreement, the security interest becomes enforceable within the 
meaning of section 10; 

unless the pa rties have specifica lly agreed to postpone the time of a ttachment, 
in which ca se it a ttaches a t the time specified in the agreement. 

12.(2) For the purposes of clause (1)(b), and without limiting other rights, if 
any, tha t the debtor may have in the colla tera l,: 

(a ) a  lessee pursuant to a  lea se for a  term of more than one yea r or a  
consignee pursuant to a  commercia l consignment has rights in the goods 
when the lessee or consignee, or the lessee’s or consignee’s agent, obta ins 
possession of them pursuant to the lea se or consignment.; 

(b) a  debtor pursuant to a  transaction within section 3(1) in which a  security 
interest in goods is crea ted by the secured pa rty’s retention or reserva tion of 
ownership has rights in the goods when the debtor, or the debtor’s agent, 
obta ins possession of them pursuant to the transaction; and 

(c) a  transferor of an account or cha ttel paper is deemed to reta in rights in the 
accounts or cha ttel paper notwithstanding the transfer. 

COMMENT 



1. The  proposed  addition  to  section  12(1)(a ) is  designed  to  m ake  it clea r 
tha t a  security in te rest can  be  given  by a  debtor who does not own the  
colla te ra l bu t who has the  power to  crea te  a  security in terest in  it, whe ther 
tha t power is given  by the  owner or by the  law (e .g. by opera tion  of 
princip les of agency or estoppe l or by virtue  of a  sta tutory ru le  as found , 
e .g., in  provincia l sa le  of goods or factors and  agents legisla tion). 

1. Curren t section  12(2) cla rifies the  opera tion  of the  “righ ts in  the  
colla te ra l” requirem ent in  cases where  a  lessee  or consignee  gives a  
security in te rest in  goods which  a re  a lready subject to  a  prior deem ed 
security in te rest in  the  na ture  of a  true  lease  or a  true  consignm ent with in  
section  3(2) of the  Act. Under such  transactions, the  lessor or consignor 
has ownership  of the  colla te ra l; the  lessee  or consignee  has on ly a  
possessory in te rest. Section  12(2) confirm s tha t th is possessory inte rest 
constitu tes sufficien t righ ts to  support a ttachm ent of a  com peting security 
in te rest in  the  leased  or consigned  goods. 

1. Curren t section  12(2) m ay seem  redundant since  section  12(1) on ly 
requires “righ ts in  the  colla te ra l”, not ownersh ip, and  possession  clea rly 
constitu tes sufficien t righ ts to  perm it the  lessee  or consignee  to  give  a  
security in te rest in  the  leased  or consigned  goods. However, it is  
im portan t to  know not just whether bu t a lso when  a  lessee  or consignee  
acquires sufficien t righ ts to  support the  a ttachm ent of a  com peting 
security in te rest. This is because  the  PPSA subjects the  lessor’s and  
consignor’s in te rest to  the  sam e perfection  and  priority ru les which  apply 
to  true  purchase  m oney security in te rests. It follows tha t if the  lessor or 
consignor fa ils to  effect tim ely perfection , or fa ils to  perfect a t a ll, its  
ownersh ip  in te rest will be  subordina ted  – under section  35 – to  a  security 
in te rest given  by the  lessee  or consignee  if tha t com peting security 
in te rest has a ttached  (and  is pe rfected). Section  12(2) confirm s tha t the  
com peting security in te rest a ttaches when the  lessee  or consignee  
acquires possession  of the  goods. Thus, any goods covered  by the  lease  or 
consignm ent which still rem ain  in  the  consignor’s or lessor’s possession  
will not be  caught by the  com peting in te rest. 

1. The  sam e tim ing question  a rises when a  true  purchase  m oney security 
in te rest is  created  in  goods owned by a  secured  party who rese rves its  



ownersh ip  to  secure  paym ent of the  price , e .g. under a  conditiona l sa le  or 
security lease  or security consignm ent. The  secured  party’s in itia l 
ownersh ip  ra ises the  question  of when  the  debtor acquires righ ts in  the  
goods sufficien t to  support a ttachm ent of a  com peting in te rest. Does the  
debtor’s contingent ownersh ip  righ t m ean  tha t a  p rior security inte rest 
(covering a fte r acquired  goods) given  by the  debtor would  a ttach  to  the  
goods as soon  as the  re ten tion  of title  agreem ent was en te red  in to , even  
before  the  goods were  de livered  to  the  debtor. If so , a  secured  party who 
re ta ins ownersh ip  bu t who fa ils to  perfect in  tim e  (or a t a ll) risks 
subord ination  to  com peting secured  parties even  in  respect of goods 
which  rem ain  in  its  possession  whereas a  true  consignee  or true  lessee  in  
the  sam e position  would  be  indirectly protected  by virtue  of the  
a ttachm ent rule  in  section  12(2). The  resu lt is  an  invita tion  to  litiga te  the  
d istinction  be tween  true  consignm ents and  leases and  security 
consignm ents and  leases, pa rticu la rly in  inventory financing 
a rrangem ents. To avoid  this, a  new clause  2(b) is p roposed  under which  
the  debtor would  acquire  righ ts in  colla te ra l sub ject to  a  rese rvation  of 
ownersh ip  by the  secured  party on ly when the  debtor acquires possession  
of the  goods. 

1. Proposed  new clause  12(2)(c) is  designed  to  address the  conceptual 
p roblem s which  a rise  in  sa tisfying the  “righ ts in  the  colla te ra l” 
requirem ent when a  debtor transfe rs or crea tes a  security in te rest in  
accounts or chatte l paper which  were  the  subject of a  p revious transfe r. 
Having previously sold  the  accounts or cha tte l paper ou trigh t, the  debtor 
no longer would  appear to  have  any righ ts in  the  colla te ra l to  support 
a ttachm ent of the  second security in terest. This crea tes conceptual 
p roblem s in  the  event tha t the  second transfe ree  registe rs be fore  the  first. 
Under the  genera l p riority ru le  in  section  35, the  in te rest of the  second 
transfe ree  is clea rly m eant to  have  priority. But tha t p riority depends on  
the  second in te rest having a ttached, and  a ttachm ent in  tu rn  depends on  
the  debtor still having righ ts in  the  colla te ra l when  the  second in te rest was 
crea ted , notwithstanding the  prior sa le . Proposed  clause  12(2)(c) resolves 
the  problem  by deem ing a  transfe ror, for the  lim ited  purposes of section  



12(1), to  re ta ins its  righ ts in  the  accounts or cha tte l paper notwithstanding 
the  transfe r. 

1. The  proposed  rule  re flects the  curren t understanding of ana lysts while  
e lim inating the  conceptual acroba tics necessa ry to  justify the  resu lt under 
the  curren t Act. See  Buckwold  and  Cum ing, “The  Personal Property 
Security Act and  the  Bankruptcy and  Insolvency Act: Two Solitudes or 
Com plem enta ry System s?” (1997), 12 B.F.L.R. 467, a t 487 (observing tha t 
by deem ing the  inte rest of a  se lle r of accounts or chatte l paper to  be  a  
security in te rest, the  PPSA im plicitly deem s the  se lle r to  re ta in  righ ts in  the  
colla te ra l a fte r the  sa le  since  a  secured  transaction  inheren tly involves a  
re la tionship  in  which  the  debtor has ownersh ip  of the  colla te ra l and  the  
secured  party has a  m ere  charge). Com pare  Bridge , Macdona ld , 
Sim m onds, Walsh, “Form alism , Functiona lism  and  Understanding the  Law 
of Secured  Transactions” (1999) 44 McGill L.J. 567, a t 586, n . 59 (observing 
tha t the  “righ ts in  the  colla te ra l” requirem ent in  s. 12 im plicitly includes 
the  debtor’s “contingent” power – under the  registra tion-driven  priority 
structure  of the  PPSA – to  defea t the  in te rest of a  buyer of accounts or 
cha tte l paper by transfe rring or charging the  accounts a  second tim e  to  a  
transfe ree  or secured  party who registe rs first). 

1. It should  be  em phasized  tha t section  12(2) is not concerned  with  
prioritie s except in  the  ind irect sense  tha t a  com peting secured  party m ust 
establish  tha t a  debtor under a  deem ed security transaction  (or under a  
rese rvation  of title  security agreem ent) has sufficien t rights in  the  
colla te ra l to  support a ttachm ent of the  com peting in te rest. Nor is it 
in tended  to  em power the  debtor to  crea te  a  security in te rest in  any 
grea te r righ ts in  the  colla te ra l than  the  debtor possesses. This can  occur 
ind irectly, however, if the  consignor, lessor or transfe ror fa ils to  perfect 
and  is subordinated  under the  priority structure  of the  Act. It has 
som etim es been  a rgued  tha t the  com peting cla im ant’s priority is then  
lim ited  to  the  debtor’s p roperty righ ts under the  re levant transaction  
(nemo da t quod non habet), e .g. the  debtor’s possessory righ ts in  the  case  
of a  lease  or consignm ent or noth ing a t a ll in  the  case  of a  sa le  of chatte l 
paper or accounts. The  dra fte rs of revised  Article  9 dealt with  the  issue  by 
deem ing the  debtor to  have  acquired  or re ta ined  (as the  case  m ay be) the  



property righ ts of the  lessor, consignor, or transfe ror for the  purposes of 
vesting those  righ ts in  the  prior-ranking secured  party. The  au thors of th is 
Report consider th is to  be  unnecessary in  a  Canadian  context. The  
defin itions of “security in te rest”, “secured  party” and  “debtor” in  section  2 
m ake  it clea r tha t the  prior-ranking cla im ant acquires the  fu ll ownership  
in te rest of the  subord ina ted  owner. Moreover, desp ite  the  occasiona l 
wrong turn , Canadian  courts have  genera lly recognized  tha t such  
a rgum ents a re  inconsistent with  the  conceptual basis and  priority 
structure  of the  PPSAs: see  e .g. TCE Capita l v. Kolenc, [1992] 2 C.B.R. 99 
(Ont. Bktcy); Re Giffen (1998), 155 D.L.R. (4th) 332 (SCC); and  see  Cum ing 
and  Buckwold , supra . 
 
  

Se ct ion  13 – Se cu r it y in  Aft e r -Acq u ire d  Co lla t e ra l 

13.(2) A security interest does not a ttach to a fter-acquired property tha t is: 

(a ) a  crop tha t becomes a  growing crop more than one yea r a fter the security 
agreement has been entered into, except tha t a  security interest in crops tha t 
is given in conjunction with a  lea se, agreement for sa le or mortgage of land 
may, if the parties so agree, a ttach to crops to be grown on the land concerned 
during the term of the lea se, agreement for sa le or mortgage; 

(b) consumer goods, other than an accession, unless the security interest is a  
purchase money security interest or a  security interest in colla tera l obta ined 
by the debtor a s replacement for colla tera l described in the security agreement 
.[de le te  subject to  rep lacem ent legisla tion  re fe rred  to  in  com m ents 2 and  
3 be low] 

COMMENT 

1. It is  p roposed  to  de le te  the  one-year lim ita tion  on  security in  fu ture  
growing crops from  curren t section  13(2)(a ) on  the  basis tha t it is  
pa te rnalistic and  unfa ir. The  experience  with  the  curren t ru le  ind ica tes 
tha t crop  financing under the  PPSA is genera lly not ava ilable  because  of 
the  increased  transaction  costs and  risks resu lting from  the  restriction . 
Since  security taken  under the  federa l Bank Act is not sub ject to  any 



equivalen t restriction , agricultura l p roducers a re  e ffective ly lim ited  to  
bank financing and a re  denied  access to  the  wider credit m arke t availab le  
to  other debtors. 

1. It is  a lso  proposed  to  de le te  curren t subsection  13(2)(b) restricting non-
purchase  m oney security in  a fte r-acquired  consum er goods (a  change  
which  a lready has been  m ade  in  the  Saska tchewan Act). The  socia l policy 
concerns which  underp in  the  section  a re  m ore  appropria te ly m et by 
extending the  exem ptions on  se izure  of consum er goods in  provincia l 
judgm ent enforcem ent law to  a ll cred itors including secured  cred itors. 
The  proposed  approach  would  still de te r the  use  of secured  financing 
pure ly for its in terrorum value , and  would  still p rotect consum er debtors 
and  the ir fam ilies from  the  risk of depriva tion  of consum er goods 
essen tia l to  their subsistence  and  livelihood . However, it would  
accom plish  this without depriving a ll consum er debtors of a ll access to  
secured  financing aga inst fu ture  consum er goods. 

1. In  som e provinces, the  extension  of provincia l exem ption  policy to  
secured  cred itors has been  e ffected  via  am endm ents to  existing 
exem ptions legisla tion  (e .g. Saska tchewan) and  in  others via  am endm ents 
to  part 5 of the  PPSA (e .g. the  Atlantic provinces). The  square-bracke ted  
note  above  contem pla tes e ithe r approach . 
  

Se ct ion  14 – Fu t u re  Ad va n ce s 

14.(2) Unless the pa rties otherwise agree, an obliga tion owing to a  debtor to 
make future advances is not binding on a  secured party if: 

(a ) [Alterna tive A] the colla tera l ha s been seized, a ttached, cha rged or made 
subject to an equitable execution under circumstances described in clause 
20(1)(a ) or (b), or 

(b) [Alterna tive B] a  notice of judgment [or equiva lent] ha s been registered in 
the Registry; or 

(b) the colla tera l ha s been sold to a  buyer; and 

the secured pa rty has knowledge of this fact before making the advances. 



COMMENT 

1. The  addition  of proposed  clause  (b) is  expla ined  in  the  com m ent to  the  
proposed  new section  35(6.1) be low. 

1. The  inse rtion  of a  proposed  “a lte rna tive  B” to  curren t clause  (a ) re flects 
the  fact tha t som e PPSA jurisd ictions have  adopted  registra tion  of a  notice  
of judgm ent (or judgm ent enforcem ent order) in  p lace  of (or in  addition  
to) se izure  of the  colla te ra l as the  re levant priority point for assessing 
priority be tween  a  judgm ent creditor and  an  unperfected  security in te rest 
under section  20. 
 
  

Se ct ion  17 – Righ t s  a n d  Ob liga t ion s  o f Se cu re d  Pa r t y 

in  Possession  of Colla te ra l or Collecting Accounts or Chatte l Paper 

17.(1) In this section, "secured party": 

(a ) includes a  receiver; 

(b) subject to clause (c), does not include a  secured party under a  transaction 
referred to in subsection (3)(1); 

(c) in subsection (2), includes a  transferee of cha ttel paper or an account if the 
transferee has the right to cha rge back uncollected colla tera l or to any 
recourse in the event of non-payment or other default of the account debtor. 

(2) A secured pa rty sha ll use rea sonable ca re in the custody and preserva tion 
of colla tera l in the possession of the secured party, or in respect of which the 
secured party exercises collection rights in the ca se of cha ttel paper or an 
account, and, unless the parties otherwise agree, in the ca se of an instrument, 
a  security, or cha ttel paper, or an account, rea sonable ca re includes taking 
steps to preserve rights aga inst other persons. 

COMMENT 

1. The  cla rifica tion  of the  te rm  “secured  party” in  proposed  clause  17(1)(b) 
recognizes that it would  be  inappropria te  to  im pose  the  ob liga tions and  
liab ilitie s of a  true  secured  party in  possession  of colla te ra l on  a  person  



who owns the  colla te ra l and  who is m ere ly deem ed to  be  a  secured  party 
under a  transaction  brought with in  the  Act by subsection 3(2). 

1. An exception  is recognized  in  clause  (c) for a  transfe ree  of accounts or 
cha tte l paper who has a  righ t of recourse  against the  transfe ror. The  
transfe ror’s poten tia l recourse  liab ility is the  functional equiva len t of a  
debtor’s poten tia l de ficiency liability in  the  case  of a  true  secured  
transaction . The  transfe ror should  there fore  have  the  benefit of the  sam e 
duty of reasonable  ca re  in  re la tion  to  the  colla te ra l which  is im posed  on  
true  secured  parties by subsection  (2). Re la tedly, the  proposed  changes to  
subsection  (2) would  confirm  tha t the  secured  party’s du ty to  exercise  
reasonable  ca re  in  re la tion  to  colla te ra l in  the  form  of accounts and  
cha tte l paper applies where  the  secured  party is exercising collection  
righ ts. 
 
  

Se ct ion  18– Se cu re d  Pa r t y’s  Du t y t o  Provid e  In fo rm a t ion  a b ou t  t h e  
Se cu r it y Agre e m e n t  

18.(1) The debtor, a  creditor, a  sheriff, a  person with an interest in persona l 
property of the debtor or an authorized representa tive of any of them may, by 
an authentica ted demand in writing conta ining an address for reply and 
delivered to the secured party: 

(a ) a t the secured party's most recent address set out in a  registered financing 
sta tement conta ining a  description of persona l property of the debtor; or 

(b) a t the current address of the secured pa rty, if known by the person who 
makes the demand; 

require the secured pa rty to send or make ava ilable the informa tion specified 
in subsection (2) to the person making the demand or, if the demand is made 
by the debtor, to any person a t an address specified by the debtor. 

18.(2) The informa tion tha t may be demanded pursuant to subsection (1) may 
be one or more of the following: 



(a ) a  copy of a  security agreement tha t provides for a  security interest held by 
the secured pa rty in the persona l property of the debtor; 

(b) an authentica ted sta tement in writing of the amount of the indebtedness 
and of the terms of payment of the indebtedness, a s of the day specified in the 
demand; 

(c) an authentica ted written approva l or correction of an itemized list of 
persona l property a ttached to the demand indica ting which items a re 
colla tera l a s of the day specified in the demand; 

(d) a  written approva l or correction of the amount of indebtedness and of the 
terms of payment of the indebtedness a s of the day specified in the demand; 

(e) sufficient informa tion a s to the loca tion of the security agreement or a  copy 
of it to enable a  person entitled to receive a  copy of the security agreement to 
inspect it. 

18.(14) A secured party who replies to a  demand mentioned in subsection (1) is 
estopped for the purposes of this Act a s aga inst: 

(a ) the person who makes the demand; or 

(b) any other person who can rea sonably be expected to rely on the reply; 

to the extent tha t the person relies on the reply, from denying: 

(c) the accuracy of the information conta ined in the reply to the demand 
pursuant to clause (2)(b) or (c) or (d); or 

(d) tha t the copy of the security agreement provided in response to a  demand 
pursuant to clause (1)(a ) is a  true copy of the security agreement required to 
be provided by clause (2)(a ). 

18.(15) A successor in interest mentioned in subsection (9) is estopped for the 
purposes of this Act a s aga inst: 

(a ) the person who makes the demand mentioned in subsection (1); and 

(b) any other person who can rea sonably be expected to rely on the reply to 
the demand; 

to the extent tha t the person relies on the reply, from denying: 



(c) the accuracy of the information conta ined in the reply to the demand 
pursuant to clauses (2)(b) and (c) and (d); or 

(d) tha t the copy of the security agreement tha t was provided in response to a  
demand pursuant to clause (1)(a ) is a  true copy of the security agreement 
required to be provided by subsection (2)(a ). 

COMMENT 

1. Minor changes are  proposed  for section  18. It is  suggested  tha t section  
18(2)(d) be  rem oved as redundant in  the  ligh t of section  2(b), and  tha t the  
cross-re fe rences to clause  (d) in  subsections (14)(c) and  (15)(c) be  de le ted  
as a lso redundant. 

1. The  other proposed  changes would confirm  that the  various written  
com m unications contem plated  by section  18 m ust be  au thentica ted  by 
the ir au thor in  view of the ir d isclosure  ob jectives and  th ird  party re liance  
e ffects. The  new defin itions of “au thentica ted” and  “writing” proposed  to  
be  added  in  section  2 would  confirm  tha t the  re levant com m unica tions 
can  be  au thentica ted  and  transm itted e lectronically. 
 
  

Se ct ion  19 – Pe r fe ct ion  of Se cu r it y In t e re s t s  

19. Subject to subsection 20(5), a  A security interest is perfected when 

(a ) it ha s a ttached, and 

(b) a ll steps required for perfection under this Act have been completed, 

rega rdless of the order of occurrence. 

COMMENT 

The  explana tion  for the  proposed  addition  of a  cross-re ference  in  section  
19 to  new subsection  20(5) is given  in  com m ents 8 and  9 to  section  10 
above . 
 
  



Se ct ion  21 - De e m e d  Da m a ge s  Re cove ra b le  b y Le sso rs , Con sign ors , 
a n d  Tra n sfe ro r s  of Ch a t t e l Pa p e r  a n d  Accou n t s 

21 (1) Where the interest of a  lessor for a  term of more than one yea r or of a  
consignor pursuant to a  commercia l consignment referred to in subsection 
(3)(1) is not effective aga inst a  judgment creditor pursuant to subsection 20(1) 
or a  trustee or liquida tor pursuant to subsection 20(2), the lessor or consignor 
is deemed, a s aga inst the lessee or consignee, a s the ca se may be, to have 
suffered, immedia tely before the seizure of the lea sed or consigned goods or 
the da te of the bankruptcy or winding-up order, damages in an amount equa l 
to: 

(a ) the va lue of the lea sed or consigned goods a t the da te of the seizure, 
bankruptcy or winding-up order; and 

(b) the amount of loss, other than tha t mentioned in clause (a ), resulting from 
the termina tion of the lea se or consignment. 

(2) Where the interest of a  transferee or an account or cha ttel paper referred 
to in section 3(2) is not effective aga inst a  judgment creditor pursuant to 
subsection 20(1) or a  trustee or liquida tor pursuant to subsection 20(2), the 
transferee is deemed, a s aga inst the transferor, to have suffered, immedia tely 
before garnishment or seizure of the account or cha ttel paper or the da te of 
the bankruptcy or winding-up order, damages in an amount equa l to the va lue 
of the accounts or cha ttel paper a t the da te of the ga rnishment, bankruptcy or 
winding-up. 

COMMENT 

The  curren t Act does not address the  position  of a  buyer of an  account or 
cha tte l paper where  the  account or cha tte l paper is lost to  a  execution  
cred itor or a  trustee  in  bankruptcy due  to  lack of perfection . The  buyer 
should  re ta in  an  unsecured  cla im  aga inst the  transfe ror or transfe ror’s 
esta te  to  the  va lue  of the  account or cha tte l paper lost. The  resu lt is  the  
sam e as if the  transfe ror had  a  right of recourse  against the  transfe ree . 
The  proposed  new subsection  (2) would  rem edy the  fa ilu re  of the  curren t 
Act to  confirm  th is poin t. 



 
  

Se ct ion  24 – Pe r fe ct ion  b y Posse ssion  

24(3) For the purposes of subsection (1) a  secured party has possession of 
cha ttel paper, including electronic cha ttel paper, if the cha ttel paper is 
specifica lly inscribed with the name of the secured party a s purchaser. 

1. Proposed  new subsection  24(3) would  recognize  and  legitim ate  the  
practice  of ‘m arking’ cha tte l paper to  identify the  secured party as the  
assignee  or purchaser of the  cha tte l paper as an  a lte rnative  to  taking 
physical possession . The  proposed  change  would  a lso a llow “e lectronic 
cha tte l paper” to  be  perfected  by possession  since  inscrip tion  is feasible  
for both  tangible  and  in tangib le  paper whereas physica l possession  is 
feasible  on ly for tangib le  paper. 

2. See  further the  proposed  defin ition  of “e lectronic cha tte l paper” in  
section  2 and  the  proposed  am endm ents to  section  31 on  priority be low. 

Section  28 – Effect of Disposition  of the  Colla te ra l and  Security In te rests in  
Proceeds 

28(1) Subject to this Act, where colla tera l is dea lt with or otherwise gives rise to 
proceeds, the security interest: 

(a ) continues in the colla tera l unless the secured party expressly or impliedly 
authorizes the dea ling free of the security interest; and 

(b) extends to the proceeds; . . . 

28.(2) A security interest in proceeds is a  continuously perfected security 
interest if the interest in the origina l colla tera l is perfected by registra tion of a  
financing sta tement tha t: 

(a ) conta ins a  description of the proceeds tha t would be sufficient to perfect a  
security interest in origina l colla tera l of the same kind; 

(b) covers the origina l colla tera l, if the proceeds a re of a  kind tha t a re within 
the description of the origina l colla tera l; or 



(c) covers the origina l colla tera l, if the proceeds consist of money, cheques or 
deposit a ccounts in banks or simila r institutions. 

28.(3) Where the security interest in the origina l colla tera l is perfected but the 
requirements of subsection (2) have not been met, in a  manner other than a  
manner described in subsection (2), the security interest in the proceeds is a  
continuously perfected security interest, but becomes unperfected on the 
expira tion of 15 days a fter the security interest in the origina l colla tera l 
a ttaches to the proceeds unless the security interest in the proceeds is 
otherwise perfected by any of the methods and under the circumstances 
specified in this Act for origina l colla tera l of the same kind. 

COMMENT 

1. The  proposed  addition  to  section  28(1) explicitly confirm s what is 
a lready understood , i.e . tha t a  security in te rest continues in  colla te ra l 
d isposed  of by the  debtor un less the  secured  party authorized  the  dea ling 
“free  of the  security in te rest.” The  proposed  change  does not, and  cannot, 
resolve  the  fact-dependent question  of whe ther th is was the  parties’ 
in ten tion  in  a  particu la r case . 

1. The  proposed  m inor change  to  section  28(3) is designed  to  e lim ina te  
the  suggestion  that the  subsection  does applies on ly when  the  security 
in te rest in  the  origina l colla te ra l is  pe rfected  by a  m ethod other than  
registra tion . 
 
 
  

Se ct ion  29 – Se cu r it y In t e re s t s  in  Re t u rn e d , Se ize d  o r  Re p osse sse d  
Good s 

29.(3) Where a  sa le or lea se of goods crea tes an account or cha ttel paper, and: 

(a ) the account or cha ttel paper is transferred to a  secured pa rty; and 

(b) the goods a re returned to, seized or repossessed by the debtor or by the 
transferee of the cha ttel paper; 



the transferee of the account or cha ttel paper has a  security interest in the 
goods tha t a ttaches when the goods a re returned, seized or repossessed. 

29.(4) A security interest in goods tha t a rises pursuant to subsection (3) is 
perfected if the security interest in the account or cha ttel paper was perfected 
a t the time of the return, seize or repossession, but becomes unperfected on 
the expiry of 15 days a fter the return, seizure or repossession unless the 
transferee registers a  financing sta tement rela ting to the security interest or 
takes possession of the goods by seizure, repossession or otherwise before the 
expira tion of tha t period. 

29.(5) A security interest in goods tha t a  transferee of an account ha s pursuant 
to subsection (3) is subordina te to a  perfected security interest a rising 
pursuant to subsection (1) and to a  security interest of a  transferee of cha ttel 
paper a rising pursuant to subsection (3). 

29.(6) Subject to subsection (4), a  A security interest in goods tha t a  transferee 
of cha ttel paper has pursuant to subsection (3) ha s priority over: 

(a ) a  security interest in goods tha t rea ttaches pursuant to subsection (1); and 

(b) a  security interest in goods a s a fter-acquired property tha t a ttaches on the 
return, seizure or repossession of the goods; 

if the transferee of the cha ttel paper would have priority pursuant to 
subsection 31(7) a s to the cha ttel paper over an interest in the cha ttel paper 
cla imed by the holder of the security interest in the goods. 

29.(7) A security interest in goods given by a  buyer or lessee of the goods 
mentioned in subsection (1) tha t a ttaches while the goods a re in the 
possession of the buyer, lessee or debtor and tha t is perfected when before the 
goods a re returned, seized or repossessed has priority over a  security interest 
in the goods a rising pursuant to this section subsection (1) and, subject to 
subsection (4), ha s priority over a  security interest tha t a rises pursuant to 
subsection (3) only if it ha s priority over the security interest tha t is a  
component of the cha ttel paper transferred to the transferee referred to in 
subsection (3). 

COMMENT 



1. It is  p roposed  tha t the  re fe rences to  accounts be  rem oved from  section  
29. Under the  section , an  accounts financie r is  given  a  security in te rest in  
re turned  or repossessed  goods where  the  origina l sa le  or lease  of the  
goods resu lted  in  an  account. This fea ture  of section  29 does not re flect 
com m ercia l p ractice . Accounts financie rs do not re ly on  having a  security 
in te rest in  such  goods. The  de le tion  of accounts financing from  th is 
p rovision  would  there fore  reduce  its  com plexity without significan t 
com m ercia l p re judice . 

1. The  suggested  changes to  subsection  (6) a re  designed to  rem ove  an  
am biguity in  the  curren t word ing as illustra ted  by the  following scenario . 
Assum e tha t SP1 is a  wholesa le  financer with  a  security inte rest in  the  
goods sold  under the  cha tte l paper transaction . SP2 is the  transfe ree  of 
the  cha tte l paper. When the  goods a re  re turned  or repossessed, both  SP1 
and  SP2 have  a  security inte rest in  the  goods. SP2 has priority over SP1 as 
a  resu lt of the  curren t subsection  (6). What is not clea r is  whe ther th is 
p riority extends beyond the  15 day period  re fe rred  to  in  subsection  (4) if 
SP2 does not perfect its  security in te rest in  the  re turned  goods before  the  
expiry of tha t pe riod . There  is a  good  argum ent that it does. If th is is  so, 
the re  is poten tia l for a  circu la r p riority problem  should  the  debtor becom e 
a  bankrupt a fte r the  expiry of the  15 day period . If SP1 perfects its  
in te rest, SP1 has priority over the  trustee . However, since  SP2's security 
in te rest in  the  goods is unperfected, the  trustee  has priority over SP2. 
Since  SP2 has priority over SP1, a  circula rity of prioritie s exists. While  
circula r priority problem s cannot be  e lim inated  com ple te ly, they should  
be  avoided  when possible . The  purpose  of the  proposed  changed  is to  do 
th is. It would  pu t SP2 in  the  sam e position  as any other secured  party who 
is given  priority based  on  tem porary perfection  which, however, is  lost 
when  another m ethod  of perfection  is not em ployed  before  the  period  of 
tem porary perfection . See , for exam ple , section  28(3). Any problem s tha t 
th is approach  crea tes for cha tte l paper purchasers can  be  addressed  by 
registe ring a  security in te rest in  the  goods involved  when the  cha tte l 
paper is purchased. 
 
  



Se ct ion  30 – Pr io r it y o f Bu ye rs  a n d  Le sse e s  o f Good s  a n d  Tra n sfe re e s  
o f Lice n se s 

30(2.1) A transferee of a  non-exclusive license transferred in the ordina ry 
course of business of the licensor takes free of a  perfected or unperfected 
security interest in the licence crea ted by the licensor whether or not the buyer 
or lessee knows of it, unless the licensee a lso knows tha t the sa le or lea se 
constitutes a  breach of the security agreement pursuant to which the security 
interest was crea ted. 

30.(6) Where goods a re sold or lea sed, the buyer or lessee takes free from any 
security interest in the goods tha t is perfected pursuant to section 25 if: 

(a ) the buyer or lessee bought or lea sed the goods without knowledge of a  
security interest; and 

(b) the goods were not described by seria l number in the registra tion rela ting 
to the security interest. 

30.(7) Subsection (6) applies only to goods tha t a re equipment or consumer 
goods and a re of a  kind prescribed a s seria l numbered goods. 

COMMENT 

1. The  proposed  new section  30(2.1) would  provide  the  sam e protection  to  
an  ord inary course  of business transferee  of a  licence  that section  30(2) 
curren tly gives to  ord inary course  buyers and  lessees of goods. The  
proposed  section  should  be  read  in  the  ligh t of the  definitions of 
“in tangib le” and  “licence” proposed  above . 

1. The  proposed  addition  of a  re fe rence  to  “consum er goods” in  section  
30(7) is pa rt of a  proposa l to  change  the  priority repercussions of a  fa ilu re  
to  include  a  specific se ria l num ber description  in  a  financing sta tem ent 
covering se ria l num bered  goods, as defined  in  the  PPSA Regula tions 
adopted  in  each  jurisd iction , where  the  goods a re  he ld  by the  debtor as 
consum er goods. 

1. As presen tly dra fted , the  Model Act assum es tha t the  Regula tions which  
govern  PPSA registra tions in  ju risdictions which  adopt the  Act require  a  
specific se ria l num ber descrip tion  in  the  financing sta tem ent if the  se ria l 



num bered  goods are  consum er goods, bu t tha t if they a re  he ld  by the  
debtor as equipm ent, the  secured  party has the  op tion  to describe  the  
goods e ither in  genera l te rm s or specifica lly by se ria l num ber. In  other 
words, under the  schem e of the  Model Act, fa ilu re  to  include  a  specific 
se ria l num bered  description  is fa ta l to  the  perfected  sta tus of the  security 
in te rest in  se ria l num bered  consum er goods, whereas the  priority 
repercussions of using only a  generic description  a re  less drastic in  the  
case  of se ria l num bered  equipm ent. In  the  la tte r case , the  secured  party is 
subord inated  to  a  buyer for va lue  without notice  under section  30(7), and  
the  security in te rest is  trea ted  under 35(4) as unperfected for the  
purposes of a  com petition  be tween  com peting security in te rests. 
However, a  generic descrip tion  will be  sufficien t to  give  the  secured  party 
priority over a  judgem ent cred itor or a  trustee  in  bankruptcy, whereas, in  
the  case  of consum er goods, the  security inte rest would  be  trea ted  as 
unperfected  and  there fore  subord ina ted  to  these  classes of th ird  parties 
pursuant to  section 20 of the  Act. 

1. In  the  view of the  au thors of th is Report, the  existing distinction  
be tween  consum er goods and  equipm ent on  th is poin t lacks a  sufficien t 
policy ra tionale  and  in troduces an  unnecessary level of com plexity into  
the  priority structure  of the  Act. Seria l num ber registra tion  is p rim arily 
in tended  to  ensure  tha t p rospective  transfe rees of an  in te rest in  the  
specific goods in  question  a re  able  to  re ly with  confidence  on  a  se ria l 
num ber sea rch  of the  Registry. Consequently, a  specific seria l num ber 
description  should  be  necessa ry only where  the ir in te rests m ight 
otherwise  be  pre judiced . It is  the re fore  proposed  to  change  the  schem e of 
the  Model Act to  authorize  the  op tional use  of a  generic description  for a ll 
se ria l num bered  goods, sub ject to  the  risk of subord ina tion , in  the  case  of 
consum er goods or equipm ent, to  buyers under section  30(7) and  to  
com peting secured parties who have  registe red  by se ria l num ber under 
section  35(4). In  addition  to  adding a  re fe rence  to  consum er goods in  
these  sections, im plem enta tion  of th is policy change  would  require  the  
am endm ent of the  re levant parts of each  jurisd iction’s PPSA Regula tions 
to  au thorize  op tiona l generic descrip tions for a ll se ria l num bered  goods, 
regard less of whe ther they a re  he ld  by the  debtor as consum er goods, 



equipm ent, or inventory. 
 
  

Se ct ion  32 – Pr io r it y o f Re p a ire r s ’ Lie n s 

32. Where a  person in the ordina ry course of business furnishes materia ls or 
services with respect to goods tha t a re subject to a  security interest, a  lien tha t 
the person has with respect to those materia ls or services has priority over a  
perfected security interest unless the lien is given by an Act tha t provides tha t 
the lien does not have the priority. 

COMMENT 

PPSA jurisd ictions m ay wish  to  consider de le ting this p rovision  and  
enacting the  ULC Uniform  Liens Act 
 
  

Se ct ion  35 – Re sid u a l Pr io r it y Ru le s 

35.(4) A security interest in goods tha t a re equipment or consumer goods and 
a re of a  kind prescribed a s seria l numbered goods is not registered or 
perfected by registra tion for the purposes of subsection (1), (7) or (8) or 
subsection 34(2) unless a  financing sta tement rela ting to the security interest 
and conta ining a  description of the goods by seria l number is registered. 

35.(6.1) A buyer or lessee takes free from a  security interest to the extent tha t it 
secures advances, other than advances referred to in subsection (6)(c), made 
by the secured pa rty with knowledge of the transfer to the buyer or the 
execution of the lea se. 

35.(7) Where: 

(a ) registra tion of a  security interest lapses a s a  result of a  fa ilure to renew the 
registra tion or is discha rged without authoriza tion or in error; and 

(b) the secured pa rty re-registers [or revives its registra tion] the security 
interest not la ter than 30 days a fter the lapse or discha rge; 



the lapse or discharge does not a ffect the priority sta tus of the security interest 
in rela tion to: 

(c) a  competing perfected security interest tha t, immedia tely prior to the lapse 
or discharge, had a  subordina te priority position, except to the extent tha t the 
competing security interest secures advances made or contracted for a fter the 
lapse or discharge and prior to the re-registra tion. 

35.(7.1) Where registra tion of a  security interest lapses a s a  result of a  fa ilure 
to renew the registra tion, or is discha rged without authoriza tion or in error, 
the lapse or discharge does not a ffect the priority sta tus of the security interest 
in rela tion to a  person mentioned in section 35(7) when the lapse or discha rge 
occurs a fter the secured party has seized the colla tera l a s provided in section 
58(2) or, in the ca se of an intangible or cha ttel paper, ha s taken the measures 
referred to in section 57(2). 

35.(8) Where a  debtor transfers an interest in colla tera l tha t, a t the time of the 
transfer, is subject to a  perfected security interest, tha t security interest ha s 
priority over any other security interest granted by the transferee before the 
transfer except to the extent tha t the security interest granted by the transferee 
secures advances made or contracted for: 

(a ) a fter the expiry of 15 days from the day on which the secured party who 
holds the first mentioned security interest in the transferred colla tera l ha s 
knowledge of the informa tion required to register a  financing change 
sta tement showing the transferee a s the new debtor; and 

(b) before the secured pa rty mentioned in clause (a ) amends the registra tion to 
disclose the name of the transferee a s the new debtor or takes possession of 
the colla tera l. 

35.(10) When two or more incorpora ted debtors who have given security 
interests to separa te secured pa rties ama lgamate a s provided in The Business 
Corpora tions Act or any other applicable legisla tion, 

(i) subject to section 51, priority of the security interests with respect to 
property of the each sepa ra te corpora tion existing a t the da te of the 
ama lgama tion is to be determined a s if the amalgama tion had not occurred; 



(ii) the security interests in a fter-acquired property of the merged corpora tion 
provided for in security agreements with the separa te debtors have equa l 
priority to the va lue of the obliga tion owing to each secured pa rty a t the da te 
of the amalgama tion. 

35.(11) The priority of future advances made by a  secured pa rty a fter the 
ama lgama tion sha ll be subject to subsection (10)(ii). 

35.(12) A perfected security interest given by the debtor or successor in interest 
of the debtor ha s priority over a  prior security interest given by the debtor tha t 
was unperfected when the first mentioned security interest was given by the 
debtor or successor, whether or not the debtor or successor in interest of the 
debtor took free from the prior security interest. 

COMMENT 

1. The  proposed  addition  of a  re fe rence  to  “consum er goods” in  section  
35(4) is expla ined  above  in  the  com m ent which  re la tes to  the  sam e 
proposed  change  in  section  30(7). 

1. The  proposed  new section  35(6.1) addresses a  m atte r not se ttled  in  the  
curren t Act. It is  designed  to  m ake  it clea r tha t a  buyer or lessee  is not 
a ffected  by the  priority sta tus given  to fu ture  advances m ade  with  
knowledge  of the  transfe r to  the  buyer or execution  of the  lease . 

1. The  proposed  new section  35(7.1) is  designed  to  deal with  the  situation  
in  which  a  registra tion  lapses or is  fraudulen tly or inadverten tly 
d ischarged  a fte r a  secured  party has begun enforcem ent m easures. There  
is no good policy reason  to  require  the  secured  party to  m ain ta in  
registra tion  in  order to  m ain ta in  protection  against p rior, subord inate  
in te rests. Of course , the  security could  be  subord ina ted  to  a  person  
acquiring an  in te rest in  the  colla te ra l afte r enforcem ent m easures have  
com m enced  since , in  the  case  of goods, se izure  is not perfection  by 
possession  and , in  the  case  of in tangib les, notice  to  the  account debtor is 
not a  perfection  step . 

4. The  m inor am endm ent to  section  35(8) is designed  to  rem ove  an  
am biguity in  the  provision, 



5. The  proposed  sections 35(10-(11) a re  designed  to  address the  issue  of 
p riority that a rises when  two or m ore  corpora tions which have  given  
security in te rests in  the ir existing and  a fte r-acquired  property 
am algam ate  and  the  "new "corpora tion  acquires property tha t fa lls with in  
the  colla te ra l descrip tion  of the  security agreem ents executed  by the  
am algam ating corpora tions. Under provincia l business corpora tions 
legisla tion, the  am algam ated  corporation  is not trea ted  as a  new entity 
bu t m ere ly a  continua tion  of the  corpora tions involved  in  the  
am algam ation . Consequently, the re  is no solu tion  in  corpora te  law to  the  
issue  that a rises when a ll of the  secured  parties cla im  priority to  the  
colla te ra l acquired  by the  "new corpora tion ." 

5. Under the  proposa l, security in te rests tha t exist a t the  da te  of the  
am algam ation  a re  subject to  section  51 to  the  exten t tha t the  "new" 
corpora tion  has a  corpora te  nam e diffe ren t from  the  corpora tions 
involved  in  the  am algam ation . However, since  business corpora tion  law 
does not trea t the  new corporation  as a  d iffe ren t en tity, the re  is no 
transfe r of the  colla te ra l of the  corpora tions involved  in  the  am algam ation  
to  the  "new corpora tion ." 

5. Since  colla te ra l acquired  by the  "new" corporation  is notionally caught 
by the  prior security in te rests given  by the  corpora tions involved  in  the  
am algam ation, the  e ffect of the  proposa l is  to  give  the  holders of these  
in te rests a  pro-ra ted  share  in  colla te ra l. No secured  party can  a ffect the  
share  of another secured  party by m aking fu ture  advances to  the  "new 
corpora tion ." 

8. The  proposed  new section  35(12) is designed  to  rem ove  any doubt as to  
the  applica tion  of the  priority structure  of section  35(1) in  the  "two debtor" 
situa tion . See  genera lly, Cum ing, "Double-Debtor A-B-C-D Problem s in  
Personal Property Security Legisla tion" (1992), 7 B.F.L.R. 359. 
 
  

Se ct ion  41 – Effe ct s  on  Accou n t  De b t o r s  o f a n  Assign m e n t  o f Accou n t s  
o r  Ch a t t e l Pa p e r  



41.(10) Within 15 days a fter receiving an authentica ted demand in writing 
from the a ssignor, the a ssignee sha ll send to an account debtor who has 
received notice of the a ssignment, an authentica ted notice in writing tha t 
relea ses the account debtor from any further obliga tion to the a ssignee if: 

(a ) a ll of the obliga tions under the security agreement to which the a ssignment 
rela tes have been performed; 

(b) the a ssignee is not committed to make advances, incur obliga tions, or 
otherwise give va lue; and 

(c) the a ssignment rela tes to a  transaction referred to in subsection 3(1). 

COMMENT 

Derived  from  revised  a rticle  9-209, p roposed  new subsection  41(10) would  
add  a  use fu l m easure  of p rotection  for account debtors on  an  account or 
cha tte l paper which  has been  assigned  as colla te ra l under a  ‘true’ security 
agreem ent within  subsection  3(1) of the  Act. If a ll ou tstanding obliga tions 
under the  security agreem ent to  which  the  assignm ent re la tes have  been  
perform ed, and  the  secured  party is not com m itted  to  extend  further 
advances or otherwise  incur any further ob liga tions to  the  debtor, the  
proposed  subsection  would  em power the  debtor to  require  the  secured  
party to  send  a  written  notice  to  any account debtor to  whom  a  notice  of 
the  assignm ent has been  sen t, re leasing the  account debtor from  any 
further ob liga tions to  the  secured  party. 

[1]In  the  fa ll of 1998, new Article  9 was d issem inated  to  each  sta te , to  be  
in troduced  and  adopted  with  a  com m on e ffective  date  of Ju ly 1, 2001. 

[2]The  Act has not ye t been  procla im ed in  the  Northwest Territories and  
Manitoba . However, a t the  annual m ee ting of the  CCPPSL in  May 2000 in  
Montreal, representa tives of these  ju risd ictions sta ted  that they expected  
proclam ation  to  take  p lace  within  the  com ing year. The  Onta rio  Branch  of 
the  Canadian  Bar Associa tion  has recom m ended changes which  would  
bring the  Onta rio  PPSA closer in  line  with  the  CCPPSL Model Act, 
pa rticu la rly in  the  critica l a rea  of scope: see  Submission to the Minister of 
Consumer and Commercia l Rela tions Concerning the Persona l Property 



Security Act (Canadian  Bar Associa tion  – Onta rio: 21 Oct 1998). However, 
tha t recom m endation  has not been  acted  upon by governm ent. 

[3]Readers should  be  aware  that the re  a re  a  num ber of m inor d iffe rences 
be tween  the  New Brunswick and  Saska tchewan versions of the  Model Act. 
For presen t purposes, the  m ost significan t of these  a re : (1) the  addition  in  
the  New Brunswick version  of “a  sa le  of goods without a  change  of 
possession” to  the  list of deem ed security in te rests to  which  the  Act 
applies pursuant to section  3; (2) the  use  of registra tion  of a  notice  of 
judgm ent in  the  Persona l Property Registry as the  re levant poin t for 
de te rm ining priority be tween  an  unperfected  security inte rest and  a  
judgm ent cred itor pursuant to  section 20. 
 


