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The  m ate ria ls subm itted  by the  Alberta  Com m issioners consist of Report 
No. 84 of the  Alberta  Law Reform  Institu te  - Wills: Non-com pliance  With  
Form alitie s. Tha t Report conta ins th ree  Parts. 

Parts I and  II a re  the  Executive  Sum m ary of the  Report and  the  List of 
Conclusions and  Recom m endations. As Parts I and  II ra ise  the  issues in  
the  m ost convenien t fash ion  to  facilita te  considera tion  by the  Section  they 
constitu te  the  Report of the  Alberta  Com m issioners and  will be  availab le  
in  both  French  and  English  language  versions. 

Part III consists of the  body of the  ALRI Report and  is being d istribu ted  as 
background m ate ria l. 

Arthur L. Close , Q.C., Cha ir, Civil Law Section 

UNIFORM WILLS ACT NON-COMPLIANCE WITH FORMALITIES Pa r t  I 
Exe cu t ive  Su m m a ry 

In  th is report we  recom m end that Alberta  courts be  given  power to  adm it 
to  proba te  a  will or an  a lte ra tion , revoca tion  or revival of a  will which  does 
not com ply with  the  form alities prescribed  by the  Wills Act. This power is 
genera lly re fe rred  to  as a  “dispensing power”. The  power could  be  
exercised  only if a  court is  sa tisfied  by clea r and  convincing evidence  tha t 
the  testa tor in tended  to  adopt the  docum ent as a  will, a lte ra tion , 
revocation  or reviva l. In  extrem e cases, a  court could  even  adm it to  
proba te  a  docum ent which, for inadvertence  or other good reason , a  
testa tor fa ils to  sign . The  only form al requirem ent that could  not be  
d ispensed  with  in  a  proper case  would be  writing. Electron ic records could  
not be  adm itted  to  proba te . 



The  Wills Act says tha t a  will is  not valid  un less ce rta in  prescribed  
form alities a re  strictly com plied  with . A form al will is  not va lid  un less the  
testa tor signs or acknowledges his or her signature  in  the  presence  of two 
witnesses who are  present a t the  sam e tim e  and  who sign  in  the  presence  
of the  testa tor. A holograph  will is  not valid  un less it is  wholly in  the  
handwriting of the  testa tor, so  tha t an  unwitnessed  will form  the  b lanks of 
which  a re  filled  in  by a  testa tor is  not va lid  un less the  handwritten  parts 
happen  by chance  to  be  enough to  sta te  testam enta ry in ten tions by 
them se lves without re fe rence  to  the  prin ted  words. 

Testa tors som etim es fa il to  com ply with  these  prescribed  form alities 
because  of ignorance  or inadvertence . The  num ber of such  cases is sm all 
in  com parison  with  the  num ber of wills tha t com ply with  the  form alities, 
bu t it is  substan tia l in  absolu te  te rm s. In  the  course  of the  shuffling of 
paper a ttendant on the  execution  of a  will or a  pair of wills, a  witness, or 
even  a  testa tor, m ay fa il to  sign , or a  husband and  wife  m ay inadverten tly 
sign  each  other’s wills. A testa tor who has a lready signed  m ay fa il to  u tte r 
words of acknowledgm ent in  the  presence  of both  witnesses. A testa tor 
m ay be  unable  to  ra ise  h is or her head  to  see  the  witnesses sign , so  that 
the  witnesses do not sign  in  the  testa tor’s “presence”. The  strict-
com pliance  ru le  inva lida tes wills in  such  cases. The  substance  of the  
m atte r is  tha t a  testa tor has adopted  a  docum ent as h is or her will. Tha t 
substance  m ay be  defea ted  because  of a  fa ilu re  of form , tha t is, a  fa ilu re  
to  com ply strictly with  the  sta tu tory form alities. 

The  inva lidation  of wills because  of fa ilu res to  com ply strictly with  
form alitie s has been  seen  in  m any p laces as un just. Manitoba , 
Saskatchewan, Quebec, New Brunswick, and  Prince  Edward  Island  have  
given  d ispensing powers to  the ir courts. So have  five  of the  six Austra lian  
sta tes (the  sixth  having adopted  a  m ore  restricted  rem edy). In  the  United  
Sta tes, the  Resta tement of the Law Third and  the  Uniform Proba te 
Code conta in  provisions to  m uch the  sam e e ffect as dispensing powers, 
though d iffe ren tly worded , and  severa l of the  Am erican  sta tes have  
adopted  the  Uniform Proba te Code provision . Som e of the  Canadian  and  
Austra lian  dispensing powers have  been  in  force  for 20 or 25 years, 
apparen tly with  beneficia l results. 



Strict com pliance  with  the  form alitie s he lps to  show tha t a  will is  an  
au thentic expression  of a  testa tor’s testam enta ry wishes. It is  not, 
however, the  only way in  which  au thenticity can  be  shown. Attem pted  
com pliance  m ay be  just as good evidence  as strict com pliance . Other 
expressions of a  testa tor’s in ten tion  to adopt a  docum ent as a  will m ay be  
equa lly va lid . A requirem ent of “clea r and  convincing evidence” will give  a t 
least a s m uch assurance  tha t a  te sta tor in tended  to  adopt a  docum ent as 
a  will a s does apparen t strict com pliance  with  the  form alities. 

This report recom m ends the  enactm ent of a  d ispensing power provision  
because  the  existence  of such  a  power will enable  courts to  give  e ffect to  
testa tors’ wishes in  cases in  which  they m ust now re fuse  to  do so. The  
requirem ent of clea r and  convincing evidence  will p revent the  adm ission  
to  proba te  of dubious docum ents. 

A d ispensing power will not cure  a ll cases. A testa tor m ay have  in tended  
to  adopt a  docum ent as a  will, bu t there  m ay be  no clea r and  convincing 
evidence  tha t he  or she  d id  so. However, the  requirem ent of clea r and 
convincing evidence  for the  exercise  of the  d ispensing power is necessa ry 
to  ensure  tha t on ly au thentic wills a re  adm itted  to  probate . 

Testa tors will still have  good reason  to com ply strictly with  the  form alities. 
A fa ilu re  to  com ply strictly will expose  a  testa tor’s esta te  to  substan tia l 
additional lega l costs. A fa ilu re  to  com ply strictly will a lso  increase  the  risk 
tha t a  will will be  re jected . 

This report dea ls with  one  additiona l sub ject. Under the  Wills Act, a  will is  
inva lida ted  by the  subsequent m arriage  of the  testa tor un less the re  is a  
decla ra tion  in  the  will tha t it is  m ade  in  contem pla tion  of tha t m arriage . 
The  requirem ent tha t the  decla ra tion  be  in  the  will is  another form al 
requirem ent which is like ly to  defea t the  wishes of a  testa tor who intends 
a  will to  have  e ffect desp ite  the  m arriage  or even  m akes the  will because  
of the  expecta tion  of m arriage . The  report recom m ends tha t the  Wills 
Act be  am ended  to  provide  tha t a  will is  not revoked  by m arriage  if the re  is 
clea r and  convincing evidence  tha t the  testa tor m ade  it in  contem pla tion  
of the  m arriage . 

Pa r t  II Lis t  o f Con clu s ion s  a n d  Re com m e n d a t ion s 



Lis t  o f Con clu sion s  

CONCLUSION No . 1 

The  policy of the  law is to  a llow persons to  give  d irections by will a s to  how 

the ir p roperty is to  be  d isposed  of on  dea th . 

CONCLUSION No . 2 

The  prim ary purposes of the  will form alities prescribed  by the  Wills Act a re  

(a ) to  ensure  tha t docum ents tha t a re  au thentic and  in tended  to  express 
the  testam enta ry in ten tion  of testa tors a re  adm itted  to  proba te , and 

(b) to  ensure  tha t docum ents tha t a re  not au thentic or a re  not in tended  to 

express the  testam enta ry in tentions of testa tors a re  not adm itted  to 

proba te . 

CONCLUSION No . 3 

Our conclusions a re : 

(1) tha t the re  a re  cases in  which  wills tha t a re  au thentic and  re flect the  
testam enta ry in tentions of testa tors are  excluded  from  proba te  because  

they do not strictly com ply with  form alities; and 

(2) tha t the  num ber of such  docum ents so  excluded  is grea t enough to 

suggest tha t rem edia l action  should  be  taken , 

bu t on ly if appropria te  rem edia l action can  be  devised  and  if the  rem edia l 

action  will not give  rise  to  unacceptab le  new problem s. 

CONCLUSION No . 4 

We conclude  tha t, if 

(a ) a  docum ent which  does not strictly com ply with  form alities is  
rebuttably presum ed to  be  invalid  (which  presum ption  will be  provided  by 
s. 5 of 

the  Wills Act if it is  le ft unam ended), and  



(b) the  presum ption  can  be  rebutted  on ly by clea r and  convincing 
evidence 

tha t the  docum ent is au thentic and  tha t the  deceased  person  in tended  to 

adopt it a s h is or her will, 

the  risk tha t docum ents tha t a re  not au thentic or have  not been  adopted  
by deceased  persons as wills will be  adm itted  to  proba te  will be  no grea te r 
than 

if the  form alities had  been  strictly com plied  with . 

CONCLUSION No . 5 

The  adoption  of a  d ispensing power is not like ly to  lead  to sign ifican tly 
grea te r 

use  of wills kits or to  a  significan tly grea te r incidence  of sloppy practice  in  
the  prepara tion  and  execution  of wills. 

CONCLUSION No . 6 

The  adoption  of a  d ispensing power will not im pose  undue  burdens on  
persona l representa tives. 

CONCLUSION No . 7 

The  adoption  of a  d ispensing power will not lead  to  sign ifican tly increased  
litiga tion . 

 

 
Lis t  o f Re com m e n d a t ion s 

RECOMMENDATION No . 1 

We recom m end tha t the  Wills Act be  am ended  to  give  the  court power to  
adm it 

to  proba te  a  docum ent tha t does not com ply with  the  form alities 
prescribed  by 



the  Act bu t which  a  deceased  person  in tended  to  adopt as h is or he r will. 

RECOMMENDATION No . 2 

In  order to  ensure  tha t the  proposed  power does not result in  the  
adm ission  to  probate  of docum ents which  deceased  persons d id  not 
in tended  to  adopt as the ir wills, we  recom m end: 

(a ) tha t the re  be  a  presum ption  tha t a  docum ent tha t does not strictly 
com ply 

with  the  form alitie s prescribed  by the  Wills Act is  invalid  (which 

presum ption  will be  provided  by s. 5 of the  Wills Act if tha t section  is not 
am ended), and 

(b) tha t the  presum ption  of inva lidity can  be  rebutted  on ly if the  court is 

sa tisfied  by clear and  convincing evidence  tha t the  testa tor in tended  to 

adopt the  docum ent as a  will, in  which  event the  court m ay order the 

will to  be  va lid  as a  will of the  deceased  person 

RECOMMENDATION No . 3 

We recom m end tha t the  d ispensing power extend  to  adm itting a  
docum ent to  probate  desp ite  the  lack of a  signa ture . 

RECOMMENDATION No . 4 

We recom m end tha t it should  not be  possible  to  d ispense  with  the  
requirem ent 

of writing. 

RECOMMENDATION No . 5 

The  d ispensing power should  not extend  to  a llowing e lectron ic records to  
be  adm itted  to  proba te . 

RECOMMENDATION No . 6 

We recom m end tha t the  d ispensing power extend  to  the  m aking of 
a lte ra tions 



to  wills, to  docum enta ry revocations of wills, and  to  docum enta ry revivals 
of 

wills. 

RECOMMENDATION No . 7 

We recom m end tha t, if the  Court is  sa tisfied  by clea r and  convincing 
evidence 

tha t a  will was m ade  in  contem pla tion  of a  m arriage , the  will is  not 
revoked  by 

the  m arriage . 

RECOMMENDATION No . 8 

We recom m end tha t the  am endm ents to  the  Wills Act im plem enting the  
recom m endations previously m ade  in  th is report apply to the  wills of a ll 
pe rsons who d ie  a fte r the  am endm ents com e into  force . 
 


