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UNIFORM LAW CONFERENCE OF CANADA

CIVIL ENFORCEMENT OF JUDGMENTSACT

PART 1: INTERPRETATION

Definitions and interpretation
1 (1) InthisAct:

"account” meansa monetary obligation, however created, other than an
obligation evidenced by a negotiable instrument or a negotiable debt
security,

(a) owing by a person, corporation, partnership, trustee or

government or government agency to a judgment debtor,

(b) whether or not payable, and

(c) whether or not specific asto amount,
and includes an obligation under aterm deposit contract, an
insurance contract, a letter of credit, a guarantee agreement or an
indemnity agreement to make payment to the judgment debtor in
discharge of any liability of the insurer, issuer, guarantor or
indemnitor to the judgment debtor;

“amount recoverable” means, in relation to a judgment being enforced,
the total of the following:

(a) the unsatisfied amount of the judgment;

(b) any unpaid interest on the amount referred to in paragraph (a);

(c) any costs and fees paid or payable for an enforcement officer’s
services in relation to the judgment;

(d) any costs to which the judgment creditor is entitled;

(e) any other amounts that are prescribed or that may be ordered
by the court;

""court" means the [insert the name of superior court of the enacting
Province/ Territory] unless the text otherwise provides;

"crops' means crops, whether matured or otherwise and whether
naturally grown or planted, attached to land by roots or forming part
of trees or plants attached to land, and includes trees only if they are

(a) being grown as nursery stock,

(b) being grown for uses other than for the production of lumber
and wood products, or

(c) intended to be replanted in another location for the purpose of
reforestation;

"enforcement charge' means the charge on the interest of a judgment
debtor in property that is, under section 38, created by the
registration of a notice of judgment;
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“enforcement officer” means a [the enacting province/territory must insert
the name of the appropriate office (eg. “sheriff,” “High Sheriff” or similar
official including their deputies) or the names or classes of private civil
enforcement agencies whose employees or agents are authorized by
contract with the Crown to carry out enforcement proceedings] who is
authorized under the laws of the province to carry out the functions
and duties of an enforcement officer under this Act;

" enforcement proceedings’ meansany action, step or measure
authorized by this Act to be taken for the purpose of enforcing a
money judgment;

“exempt income” means that portion of a judgment debtor’s income that
is exempt from seizure under Part 11 in an enforcement proceeding
under this Act;

“exempt property” means property of a judgment debtor that is exempt
from seizure under Part 11 in an enforcement proceeding under this
Act;

“exemption” means an entitlement to claim that property of a judgment
debtor is exempt property and that income of a judgment debtor is
exempt income that is exempt from seizure in_an enforcement
proceeding under this Act;

“exigible property” means real or personal property that may be subject
to an enforcement proceeding under this Act and includes property
outside the province/territory that would be subject to an
enforcement proceeding were the property situated in the
province/territory;

"fixture' means tangible personal property that has been annexed to
land and that is regarded in law as part of the land to which it has
been annexed, but does not include building materials that have not
been incorporated into that tangible personal property;

"future account™ means an account that becomes by its terms due any
time after delivery of a notice of seizure to an account debtor or the
appointment of a receiver under Part 12;

“give”, in relation to records, means give in accordance with section 5;

“growing crop” means a crop that has not been harvested by severing it
from the land on which it is growing;

“instructing judgment creditor” means a judgment creditor who has give
instructions to an enforcement officer to take enforcement
proceedings;

"instrument' means

(a) a bill, note or cheque within the meaning of the Bills of Exchange
Act (Canada),
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(b) arecord that evidencesa right to the payment of money and is of
akind that in theordinary course of businessistransferred by
delivery with a necessary endorsement or assgnment, or

(c) aletter of credit or an advice of credit if the letter or advice
statesthat it must be surrendered on claiming payment under it,

but doesnot include
(d) chattel paper, a document of title or a security certificate,
(e) arecord that providesfor or createsan interest in land, or

(f) arecord that providesfor or createsa mortgage or chargein
respect of an interest in land, and specifically identifiesthe
interest in therecord,;

"judgment” includes any order, decree, certificate, duty or right that
may be enforced asor in the same manner as ajudgment of a court
including a judgment of [insert name of the superior court of the
enacting province/territory], the Court of Appeal of [insert name of the
enacting province/territory], the [insert the name of the small claims Act
of the enacting province/territory], the Supreme Court of Canada and a
judgment issued under the Federal Court Act, but does not include an
order for maintenance or support;

"judgment creditor” meansa person in whose favour a money judgment
has been granted and, when used in relation to a notice of judgment,
means the person who is shown asthe judgment creditor in that
record,

"judgment debtor” means a person against whom a money judgment has
been granted and, when used in relation to a notice of judgment,
means the person who is shown asthe judgment debtor in that
record,

“land” includes

(a) an interest in land, and
(b) except otherwise provided in Part 9, Division 5, a fixture,
but does not include
(c) growing crops, or
(d) an interest in land that secures an obligation or that arises in
connection with an interest in or lease of land;

Comment

The Interpretation Act of some provincedterritories defines
“land” as including buildings. For example, the British
Columbia Interpretation Act provides:
"land" includes any interest in land, including any right,
title or estate in it of any tenure, with all buildings and
houses, unless there are words to exclude buildings and
houses, or to restrict the meaning;
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If the Interpretation Act of a province/territory does not include
such a provision, it should be added to the definition of “land” in
this Act.

With regard to fixtures, at common law, when a fixture became
attached to the land, it became part of the land. The PPSA
permits a security interest to be taken in “fixture” as personal
property and gives priority to the holder of the security interest,
if the security interest attaches prior to the fixture being affixed
to the land and the registration requirements found in the PPSA
are satisfied. Part 9, Division 5 deals with enforcement
proceedings against fixtures. Section 97 of this Act sets out
circumstances where a fixture must be seized and sold as
personal property.

"money judgment” means ajudgment requiring a person to pay money
or that part of ajudgment that requires a person to pay money but
does not include an order for contempt requiring the payment of
money;

“notice of judgment” means notice of a money judgment registered in the
registry in accordance with this Act and includes an amendment of a
notice of judgment;

“person” when used to refer to a creditor includes the Crown in right of
the province/territory;
“personal property” means property other than land and includes
and interest in personal property;
“property” includes
(a) things, as well as rights or interests in things,
(b) athing regarded in law or equity as property, or as an interest in
property,
(c) aright or interest that can be transferred for value from one
person to another,

(d) a right, including a contingent or future right, to be paid money
or receive another kind of property, and

(e) acause of action;

“receive”, in relation to records, means receive in accordance with
section 5;

"record" includes books, documents, notices, maps, drawings,
photographs, letters, vouchers, papers and any other thing on which
information is recorded or stored by any means whether graphic,
electronic, mechanical or otherwise;

“registrar” means the registrar of the registry or other person who has
the responsibility for administering the registry;

“registry” means the registry prescribed by regulation under this Act;

5
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“subsisting enforcement instruction” means an enforcement instruction,
delivered by a judgment creditor to an enforcement officer under
section 59, or a supplementary enforcement instruction, delivered by
a judgment creditor to an enforcement officer under section 61, if
that enforcement instruction or supplementary enforcement
instruction has not been terminated by the enforcement officer under
section 63 (1) and that has not lapsed under section 63 (2).

(2) The following terms have the meanings given to them in the [insert the
name of the Personal Property Security Act of the enacting
Province/Territory] :

(a) accession

(b) equipment;

(c) goods;

(d) inventory;

(e) money;

() new value;

(9) purchase;

(h) purchase-money security interest;
(i) purchaser;

(J) secured party;
(k) security interest;
(I) value.

(3) A reference in this Act to ""this Act™ or ""this enactment™ includes a
reference to the regulations made under this Act.

(4) A reference in this Act to a specific provision or Part of this Act
includes a reference to any regulations made under this Act in respect
of any matters that are the subject of that provision or Part.

PART 2: GENERAL

General principles
2 The following principles apply to the enforcement, under this Act, of a
money judgment:

(a) except as otherwise provided by any other enactment, a person
wishing to enforce a money judgment must do so in accordance
with this Act;

(b) nothing in this Act authorizes the arrest or imprisonment of a
person for default in payment of a money judgment;

(c) subject to this Act, anything done by an enforcement officer with
the written consent of all interested persons, including any
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judgment debtor whose rights may be affected, is deemed to
have been donein accordance with this Act;

(d) thewaiver by ajudgment debtor of any right or duty under this
Act isvoid if given beforetheright or duty arose;
(e) nothingin thisAct preventsajudgment creditor from soliciting

payment from a judgment debtor by lawful means or accepting a
payment from a judgment debtor that isotherwise lawful.

Supplementary law

3

The principles of the common law, equity and the law merchant continue
to apply and supplement this Act, but insofar asthey areinconsistent
with this Act, thisAct prevalils.

Other statutory references to execution

4
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(1) A referencein any other enactment to any of the following is deemed
to be areference to an enforcement proceeding under thisAct:

(a) seizureunder awrit of execution, awrit of fieri faciasor a
similar term or process,

(b) garnishment of a debt,

(c) attachment of a debt,

(d) equitable execution,

(e) acharging order,

(f) distress, other than distressfor rent by a landlord.

Comment:
Preferably the enacting province/territory will make
consequential amendments in the relevant Acts.

(2) A referencein any other enactment to [insert names of statutesin the
enacting province/territory such as Attachment of Debts Act, Absconding
Debtors Act, Creditors’ Relief Act, Executions Act or Exemptions Act] is
deemed to beareferenceto thisAct.

Comment
Preferably an enacting province or territory will make
consequential amendments to the relevant Acts.

(3) Nothingin this Act affects [insert the name of statutes in the enacting
province/territory related to family support such as Maintenance Orders
Enforcement Act and the Reciprocal Enforcement of Maintenance Orders
Act].

(4) Every meansof enforcing a monetary judgment that was available
immediately before the coming into force of this Act, in common law
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or under any other Act, that isnot specifically continued or enacted
by thisAct, isterminated.

Giving and receiving notices and records
5 (1) A notice, demand or other record that must or may be given or
delivered under this Act may be given or delivered to
(a) anindividual,
(i) by physically delivering it
(A) totheindividual,
(B) to the individual’s agent,
(C) to the individual S residence,

(D) if the individual is the sole proprietor of a business and
the matter to which the notice or record refers relates
to the business, at to the address of the business, or

(E) in the manner prescribed by the regulations, or

(if) by registered mail addressed to the individual at the
address of the individual,

(b) a partnership,
(i) by physically delivering it
(A) to one or more of the partners who is not a limited
partner,

(B) to a person who, at the time the notice is delivered, has
control or management of the partnership business,

(C) to the partnership’s office during hours when it is
open to the public, or

(D) in the manner prescribed by the regulations; or
(if) by registered mail addressed to
(A) the partnership,

(B) any one or more of the partners who is not a limited
partner, or

(C) any person who, at the time the notice is delivered, has
control or management of the partnership business,

at the address of the partnership business,
(c) acorporation,
(i) by physically delivering it
(A) to an officer or director of the corporation or to a

person in charge of any office or place of business of
the corporation,

(B) to the registered or head office of the corporation
during hours when it is open to the public,
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(C) if thecorporation hasitsregistered or head office
outside [insert name of enacting province/territory], to
the attorney for service for the corporation in [insert
name of enacting province/territory], or

(D) inthemanner prescribed by the regulations; or

(if) by registered mail addressed to the corporation at the
registered or head office of the corporation,

(d) amunicipal corporation,
(i) by physically delivering it
(A) tothemayor or chief administrative officer of the
corporation,

(B) tothemunicipal corporation’s principal office during
hours when it is open to the public, or

(C) in the manner prescribed by the regulations; or

(if) by registered mail addressed to the municipal corporation
at the principal address of the corporation,

(e) an association,
(i) by physically delivering it
(A) to an officer of the association,

(B) to the association’s office during hours when it is open
to the public, or

(C) in the manner prescribed by the regulations, or

(if) by registered mail addressed to the association at the
address of the association,

(f) the government
(i) by physically delivering it
(A) to the office of the deputy minister of a government
ministry or to the head office of a government agency,

(B) to a lawyer on the staff of the [Attorney General] at
[insert name of the seat of government of the enacting
province/territory], or

(C) in the manner prescribed by the regulations, or

(if) by registered mail addressed to the [Deputy Attorney
General] at [insert the name of city where the seat of
government of the enacting province/territory is located], or

(g) an enforcement officer,
(i) by physically delivering it
(A) to the enforcement officer,
(B) to the enforcement officer’s agent,

(C) to the enforcement officer’s office during hours when
it is open to the public, or

9
draft
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(D) inthemanner prescribed by theregulations, or
(if) by registered mail addressed to the enforcement officer at
the address of the enforcement officer.
(2) A notice, demand or other record sent by registered mail is deemed to
be received on the earlier of
(a) the datethe addressee actually receivesthe notice, and
(b) theexpiry of 10 days after the date of mailing, unless

(i) at any time during the 10 days after the date of mailing, the
postal services are not functioning, or

(i) theintended recipient providesa court with reasonable and
credible evidence that the notice, or demand or other
record was not so received.

(3) If anotice, demand or other record ismailed by registered mail,
delivery confirmation of registered mail by Canada Post is proof of
delivery of the notice, demand or other record.

Knowledge — What constitutes
6 For the purposes of this Act,

(8 an individual knows or has knowledge of information when the
information isacquired by theindividual under circumstancesin
which a reasonable person would take cognizance of it,

(b) apartnership knowsor has knowledge of information when the
information comesto the attention of one of the partnerswho is
not alimited partner or a person having control or management
of the partnership businessunder circumstancesin which a
reasonable per son would take cognizance of it,

(c) acorporation knows or has knowledge of infor mation when
(i) theinformation comesto the attention of

(A) thechief executive officer or adirector of the
corporation, or

(B) an employee of the corporation with management or
administrative responsibility for the matter to which
the information relates

under circumstancesin which areasonable person would

take cognizance of it, or

(if) the information is delivered in writing to the corporation’s
registered office or attorney for service, or
(d) a government knows or has knowledge of information when

(i) the information comes to the attention of an employee of
the government with management or administrative
responsibility for the matter to which the information

10
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relates, under circumstancesin which a reasonable person
would take cognizance of it, or

(if) theinformation isdelivered in writing to the offices of the
deputy minister of a government ministry or the head
office of a government agency responsible for the matter to
which theinformation relates.

Applications to court for orders and directions

(1) Thecourt may, on application by ajudgment creditor, judgment
debtor, enforcement officer or an interested person, give directionsin
respect of, or determine any matter or issuethat arises out of, any
enforcement proceedings under this Act.

7
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(2) On considering an application under this Act, the court may make
any order it considers appropriate, including, without limitation, one
or mor e of thefollowing orders:

(@)

(b)

(©)
(d)
(€)
(f)
(9)

(h)

adeclaration of aright or injunctiverelief, that isnecessary to
ensure compliance with thisAct or to ensure the protection of
theinterests of any person in property that issubject to
enforcement proceedings;

giving directionsto any person regarding the exercise of that
person’srightsor performance of that person’s functions or
dutiesunder this Act;

giving directions respecting the carrying out of enforcement
proceedings;

temporarily staying the enforcement of rights provided in this
Act;

directing that ajudgment creditor replace another judgment
creditor astheinstructing judgment creditor;

extending or abridging any period of time provided for under
thisAct;

in the case of an application made under a provision of thisAct
other than subsection (1) of this section, giving any other order,
direction or relief that is permitted or otherwise provided for
under that provision;

enjoining any person from interfering with an enforcement
officer while the enforcement officer is carrying out a seizure of
property or otherwise taking measuresto enforce a judgment
under thisAct;

directing a police authority with authority and responsibility for
public safety in thelocality where an enforcement proceeding
will be carried out to provide protection to an enforcement
officer while the enforcement officer is carrying out a seizure of
property or otherwise taking enforcement proceedings,

11
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(j) imposing on an order any terms or conditionsthat the court
considers appropriatein the circumstances,

(k) awarding costsin connection with enforcement proceedings
taken or actionstaken under thisAct;

(I) providing for substituted service or substituted delivery of a
notice or document.

Appeal from an order of the court made under s. 7

8 (1) An appeal liestothe Court of Appeal [of the province/territory] from
an order of the court made under this Act.

(2) An appeal under subsection (1) from an order of the court must not
be brought more than 30 days after the date of the order.

(3) An order under appeal remainsin force pending the determination of
the appeal, unless otherwise ordered by the court that made the order
under appeal.

Crown is bound by this Act

9 (1) ThisAct bindsthe Crown in exercising any rightsor remediesas a
creditor in enforcement proceedings.

(2) Despite subsection (1), nothingin this Act preventsthe Crown from
collecting a debt through proceedings otherwise available to the
Crown asa prerogativeright or under any other enactment.

(3) Theprerogativerightsof Her M ajesty in the Right of [insert name of
the Province/Territory] in the form of priority of execution and priority
to payment are abolished.

Sandard of conduct

10 Any person, including an enforcement officer and a receiver appointed
under this Act, who isauthorized by this Act to perform a function or
duty or exercisearight or power must, in performing that function or
duty or in exercising that right or power, do so in good faith and in a
commercially reasonable manner.

Failure to comply with Act — cause of action for loss or damage

11 A person who has suffered loss or damage as a result of another person’s
failureto comply with this Act has a cause of action against that other
person with respect to that failure, and isentitled to a judgment for the
damages suffered or $200, whichever is greater.

Interference with an enforcement proceeding - liabilities

12 (1) On application by an enforcement officer or by ajudgment creditor
who has delivered a subsisting enforcement instruction to an
enforcement officer, the court may order that any person who has
interfered with or delayed any duty or function of the enforcement

12
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officer or areceiver under this Act that relatesto an enforcement
proceeding, pay to the enforcement officer or the judgment creditor,
asthe case may be, an amount not exceeding thetotal of the
following:

(a) any additional costsincurred by thejudgment creditor, the
enforcement officer or thereceiver asaresult of theinterference
or delay;

(b) thevalue of exigible property that could have been seized and
sold if the interference or delay had not occurred and that asa
result of theinterference or delay isno longer available for
seizureand sale

(c) theamount by which exigible property has diminished valueasa
consequence of theinterference or delay;

(d) costsof the application.

(2) Without limiting subsection (1), a person who, without lawful
justification, interfereswith or delays an enforcement officer or a
receiver appointed under thisAct in carrying out any duty or
function provided by this Act is guilty of an offence.

Application of sections of Personal Property Security Act

13 Except as otherwise specifically provided in this Act, the following
sections of the [insert title of PPSA of enacting jurisdiction] apply, with the
necessary modifications, to mattersarising under this Act:

Comment:
The sections of the PPSA will be listed in the final draft.

PART 3: ENFORCEMENT OFFICERS

Duties and functions

14 (1) An enforcement officer hasthe dutiesand functions described in this
Act.

(2) An enforcement proceeding taken by an enforcement officer is not
invalid merely becauseit iscarried out at a place outsidethe area
within which the enforcement officer is, under the laws of the
province or under the terms of the enforcement officer’s contract of
employment, authorized to operate.

Seizure powers

15 (1) For the purpose of carrying out enforcement proceedings under this
Act in relation to an enforcement charge within the meaning of Part
S,

(a) subject to paragraph (d) of this subsection, an enforcement
officer has the power to enter a location or premises occupied by

13
draft
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the judgment debtor to carry out a seizure of property or
remove seized property,

(b) subject to paragraph (d), an enforcement officer who has
reasonable groundsto believe that personal property of the
judgment debtor islocated on premises of a person other than
the judgment debtor, may, after giving noticeto the owner or
occupant of the premises, enter the premisesto carry out the
seizure of the judgment debtor’s property, remove seized
property or otherwise take measures to enforce a judgment,

(c) subject to paragraph (d), an enforcement officer has the power
to use reasonable force to gain access to a location or premises to
carry out a duty or function under this Act,

(d) an enforcement officer may not enter or use force for the
purposes of gaining access to a residence, unless the enforcement
officer does so in accordance with

(i) permission granted by the occupant of the residence, or
(if) an order of the court,

(e) an enforcement officer who has gained lawful entry to a location
or premises in order to carry out a duty or function the
enforcement officer is entitled or required to carry out under
this Act may gain entry by any means that are reasonable in the
circumstances to any interior room, enclosure or container
within the location or premises,

(F) an enforcement officer who has used force to gain entry to a
location or premises must make the location or premises
reasonably secure before leaving, and

(g) an enforcement officer may, at or after the time of seizure,
remove for safekeeping any personal property that has been
seized.

(2) Unless otherwise ordered by the court, an irregularity in the
procedure by which a seizure is carried out does not invalidate the
seizure.

(3) The court may order a seizure to be discontinued or reversed if the
court is satisfied that a person has been or is likely to be prejudiced
by an irregularity in the procedure by which the seizure was carried
out.

Appointment of bailee by enforcement officer to hold seized property

16

An enforcement officer who seizes personal property but does not take
physical possession of it may appoint any person including the judgment
debtor to hold the seized personal property as bailee if the person signs
an undertaking to act as bailee.

14
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Obligations of bailee appointed by enforcement officer
17 A bailee of property under section 16

(&) must hold it as a bailee of the enforcement officer subject to the
terms and conditions specified in writing by the enfor cement
officer,

(b) issubject totheabligations of a bailee of property for value at
common law, and

(c) must deliver the property to the enforcement officer on demand
of the enforcement officer.

Failure of baileeto deliver property to enforcement officer - liabilities

18 (1) On application, the court may find a person liable for civil contempt
if the person

(a) isunder aduty to deliver personal property under seizureto an
enforcement officer under section 17, and

(b) failsto deliver it to the enforcement officer within a reasonable
time after being required to do so.

(2) If thecourt findsa person liablefor civil contempt under subsection
(1), thecourt may order that person to pay to the enforcement officer
an amount not exceeding thetotal of the following:

(a) thevalue of the property, if the property has been lost or
destroyed, or

(b) theamount by which property hasdiminished in valueasa
consequence of the bailee’s failure to deliver the property to the
enforcement officer when required to do so, and

(c) costs of the proceedings under this section.

Bailee entitled to costs incurred in preserving and protecting property

19 (1) A bailee of property under section 16, other than the judgment
debtor, is entitled to reasonable costs incurred in preserving and
protecting the property or delivering the property to the enforcement
officer.

(2) If a judgment debtor becomes a bailee under section 16, the
enforcement officer may agree, as a term of the bailment agreement,
to compensate the judgment debtor with regard to reasonable costs
incurred in preserving and protecting the property.

Enforcement officer’s powers to deal with seized personal property

20 An enforcement officer who has seized personal property may, until the
property has been disposed of or the seizure terminated, exercise any
power or right with respect to the property or itsdisposition that the
judgment debtor had at the date of seizure or acquires after that date,
including, without limitation,

15
draft
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() the power to sdll, assign, transfer or otherwise realize the value
of an interest in the property,

(b) the power of election,

(c) the powers of a beneficiary under atrugt,

(d) the power to givearelease or discharge,

(e) the power to collect an account associated with or related to the
property,

(f) the power to endorse a security,

(g) the power to present an instrument for payment and receive
payment,

(h) the power to sueor take any action in the name of the judgment

debtor to enforce payment of an obligation evidenced by an
instrument,

(i) the power to negotiate an instrument or security without
recour se.

Enforcement officer’s powers to execute or endorse

21 For the purposes of dealing with or disposing of property under thisAct,
an enforcement officer may

(a) doany act or thingthat could have been or may be done by the
judgment debtor, or

(b) executeor endorse any document that could have been or may
be executed or endorsed by the judgment debtor.

Delegation of delivery functions by enforcement officer to judgment creditor

22 (1) An enforcement officer may delegate to a judgment creditor the
giving of any noticethat the enforcement officer isrequired to give
under thisAct.

(2) If an enforcement officer takes or omitsto take any action that the
enforcement officer would be entitled to take or omit to take had a
notice been given in accordance with this Act, the enfor cement officer
may take or omit to take that action if the enfor cement officer does so
in reliance on a sworn written declaration of a judgment creditor that
the judgment creditor has given the notice in compliance with a
delegation under subsection (1), and the enforcement officer faces no
liability for so acting.

(3) If ajudgment creditor failsto deliver a notice under a delegation
under subsection (1), the court may order the judgment creditor to

(a) pay damagesto the person to whom the notice should have been
delivered, in an amount equal to theloss or damage suffered due
to thefailure, and

16
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(b) reimbur se the enfor cement officer for coststhat the enforcement
officer incurred as a consequence of the judgment creditors
failureto deliver the notice.

Circumstances where Enforcement officer relieved of liability

23 (1) An enforcement officer isnot liable for damages arising out of the
seizure and sale of property if, at thetime of seizure, the enforcement
officer had reasonable groundsto believe that the seized property

(a) wasthe property of thejudgment debtor or was property in
which thejudgment debtor had an interest, and

(b) wasexigible property.

(2) If the enforcement officer determinesthat all of seized property will
not berequired to satisfy the judgment of the instructing judgment
creditor, the judgments of those judgment creditors who have given a
subsisting enforcement instruction to the enforcement officer, and
any claimsthat must under Part 13 be satisfied in preferenceto the
eligible claims of judgment creditorsincluding the enfor cement
officer’s fees and costs, the enforcement officer isnot liable for
damages arising out of the seizure or of any sale of the property if

(a) at thetime of seizure, the enforcement officer had reasonable
groundsto believe that all of seized property would berequired to
satisfy the judgment of the instructing judgment creditor, the
judgments of those judgment creditors who have given a
subsisting enforcement instruction to the enforcement officer, and
any claimsthat must under Part 13 be satisfied in preferenceto
the eligible claims of judgment creditorsincluding the
enforcement officer’s fees and costs, and

(b) the seized property that isnot required isreleased from seizure as
soon as possible.

(3) If the proceeds of sale from the disposition of property seized by an
enforcement officer arein excess of the amount required to satisfy the
judgment of theinstructing judgment creditor, the judgments of
those judgment creditors who have given a subsisting enfor cement
instruction to the enforcement officer, and any claimsthat must
under Part 13 be satisfied in preferenceto the eligible claims of
judgment creditorsincluding the enforcement officer’s fees and costs,
the enforcement officer isnot liable for damages arising out of the
seizureor sale of the property if

(a) at thetime of the seizure, the enforcement officer had reasonable
groundsto believe that all of seized property would berequired
to satisfy the judgment of the instructing judgment creditor, the
judgments of those judgment creditors who have given a
subsisting enforcement instruction to the enforcement officer,
and any claimsthat must under Part 13 be satisfied in
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preferenceto the eligible claims of judgment creditorsincluding
the enforcement officer’s fees and costs, and

(b) any excess proceeds of sale of the disposition of the seized
property are paid to the judgment debtor as soon as possible
after the sale.

Offences and penalties

24 (1) A personisquilty of an offence who carriesout or attemptsto carry
out an enforcement proceeding when that person isnot an
enforcement officer or otherwise authorized by the legidation of the
provincelterritory to carry out that function.

(2) A corporation that commits an offence under subsection (1) isliable
to a fine of not more than $100 000.
(3) Anindividual who commits an offence under subsection (1) is,

(a) inthecaseof afirst offence, liableto a fine of not more than $25
000, and

(b) inthecase of a second or subsequent offence, liableto a fine of
not more than $50,000 or to imprisonment for not more than 6
monthsor to both .

PART 4: PRE-JUDGMENT AND POST-JUDGMENT PRESERVATION
MEASURES

Definitions
25 In thisPart:
“defendant” means the defendant in a proceeding, and includes

(a) arespondent or other person opposing a proceeding in which a
monetary claim is asserted, and

(b) a defendant against whom a judgment has been rendered on the
claim;
“originating application” means a proceeding commenced by petition or
praecipe;
“plaintiff” means a plaintiff in a proceeding, and includes

(a) a petitioner or other person asserting a monetary claim in a
proceeding,

(b) a plaintiff by way of counterclaim, and
(c) a plaintiff who has obtained a judgment on its claim;

“preservation order” means an order, made under section 27, to preserve
or protect some or all of the exigible property of a defendant;

“proceeding” means an action, suit, cause, matter, appeal or originating
application and includes a proceeding in another province or
territory of Canada regardless of how it is commenced.
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Who may apply for a preservation order

26

An application for a preservation order may be made
(a) without notice, or by notice of motion, by a plaintiff, or

(b) without notice by the plaintiff, if on an application by the defendant,
the court setsaside a default judgment in order to allow the defendant
to file a defence.

Preservation orders

27

draft

(1) Subject to subsection (1.1), the court may, in an application madein
accordance with section 26, make an order to preserve or protect some
or all of the exigible property of the defendant in that proceeding.

(1.1) Thecourt may make a preservation order under subsection (1) if

(a) the proceeding was commenced in the province/territory and
includes a monetary claim, or

(b) the proceeding was commenced in the court of another province
or territory of Canada and

(i) ajudgment or award of thethat court could be enforced in
the province/territory, and

(if) the defendant appearsto have exigible property in the
province/territory.

(2.2) The court may make a preservation order under subsection (1) with
respect to

(a) all exigible property of the defendant existing at the time of the
making of the preservation order and all exigible property of the
defendant that is acquired after the time of the making of the
preservation order and beforeitstermination, or

(b) exigible property of the defendant that is specified in the
preservation order.
(2) Two or more plaintiffswho are entitled under this section to obtain a
preservation order may jointly apply for that order.

(3) Thecourt must not grant a preservation order unlessthe court is
satisfied that

(a) the plaintiff’s proceeding is not groundless or frivolous,

(b) the plaintiff’s proceeding, if successful, is likely to result in a
judgment for an amount greater than $500,

(c) if the preservation order is not granted, the enforcement of a
judgment against the defendant will likely be seriously hindered
as a result of future disposition, dissipation, destruction,
concealment or any other dealing with the property by the
defendant, other than disposition for the purposes of meeting

(i) reasonable living expenses of the defendant and the
dependents of the defendant,
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(if) the ordinary business expenses of the defendant, or
(iii) the expenses of defending the proceeding, and

(d) theplaintiff will prosecute the proceeding without undue delay
other than delay caused by the defendant.

(4) On an application under this Part, the court may make any order it
considers necessary to protect or preserve the defendant’s exigible
property including, without limitation,

(a) an order requiring the payment into court of an account or
future account that is due or may become due to the defendant;

(b) subject to subsection (6), an order prohibiting the disposition,
dissipation, destruction or concealment of, or any other dealing
with,

(i) all exigible property of the defendant existing at the time of
the order and acquired after the making of the order and
prior to its termination, or

(i) exigible property of the defendant that is specified in the
order

other than property required by the defendant for the purposes
of meeting reasonable living expenses of the defendant and
dependents of the defendant, or the ordinary business expenses
of the defendant or the expenses of defending the proceeding;

(c) the appointment of a receiver, with or without security, in which
case Part 12 applies [with the necessary modifications] [add if not
included within the Interpretation Act of the province/territory];

(d) an order requiring the defendant or a person who has possession
or control of exigible property of the defendant to deliver the
property to a person identified in the order;

(e) an order allowing the defendant to retain and use property
affected by an order subject to the restrictions or conditions the
court considers appropriate;

(f) instructions to an enforcement officer, a receiver, the defendant
or another person to take special conservatory measures or to
sell exigible property that

() is liable to depreciate substantially in value before expiry of
the period of the order, or

(i) is of a kind with respect to which the costs of storage are
disproportionately high compared to the value of the
property;

(9) if the court has reasonable grounds to conclude that the
defendant is concealing property located in the province/territory,
an order requiring that the defendant, under oath, disclose to the
enforcement officer the existence and location of the property.
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(5) Thecourt must not make an order under this section that does any of
the following:

(a) affectsthetitleto property located outside the [province or
territory];

(b) affectsincomethat the defendant or dependents of the defendant
would be entitled to claim as exempt if the defendant were a
judgment debtor;

(c) adversely affects
(i) aninterestinthe property, or
(if) any other rightsto the property that are held through the

defendant by any person other than the defendant, whether
astenant or lessee of the defendant or otherwise,

acquired beforethe date of the application;

(d) interfereswith therightsof the defendant or a person other than
the defendant to an extent greater than is necessary to realize the
obj ective of subsection (4)(c).

(6) The court must not make a preservation order in relation to property
that, in the aggregate, hasa value greater than the amount of the
plaintiff’s monetary claim, including the claim for interest and costs,
unless it appears to the court that there are no reasonable
alternatives to such an order.

(7) If a preservation order is granted on an application made without
notice,

(a) subject to paragraph (b), the order must specify a date, not more
than 21 days after the day that the order is granted, on which the
order expires, unless the order is extended on application on
notice to the defendant;

(b) if the court is satisfied that it would be inappropriate for a
preservation order granted without notice to expire
automatically after 21 days, the order may specify a later expiry
date or specify that the order remains in effect until it terminates
in accordance with section 34;

(c) on an application of which the defendant is given notice, the
court may direct that the preservation order remains in effect
until the order terminates under section 34 (c) or as otherwise
directed by the court;

(d) if an application under paragraph (c) of this subsection cannot
reasonably be heard and determined before the expiry date of
the preservation order, the court may, on application without
notice, extend the expiry date to a date that the court considers is
reasonably likely to follow that determination of the application;

(e) when an application is made on notice to the defendant under
paragraph (c),
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(i) theonusison the plaintiff to establish that the preservation
order should be continued, and

(if) the court may terminate the preservation order if the court
issatisfied that the plaintiff failed to make full and fair
disclosure of the material information that existed at the
time the plaintiff made the application for the preservation
order without notice.

(8 An order under subsection (1) or (7) obtained in an application
without noticeis not binding on the defendant or on any other person
named in it until a copy of the order isgiven to the defendant or such
other person by physical delivery as provided in section 5(1).

(9) On application by a plaintiff whether brought without notice or by
notice of motion, the court may make an order requiring the payment
into court of an account or future account that isdue or may become
dueto the defendant.

(10) Subsections (1) to (8) apply to an application under subsection (9).

Effect of a preservation order

28 (1) Subject to section 30 (3), a preservation order

(a) appliesto the defendant and the other persons named in the
order, but givesno property interest or priority to the plaintiff,
and

(b) doesnot affect therightsof a person, other than the defendant
and the other personsnamed in the order, acquired beforethe
order isissued.

(2) Unlessthe court otherwise orders, property subject to a preservation
order under section 27 issubject to an enforcement proceeding under
thisAct, by ajudgment creditor who has delivered enfor cement
instructionsto an enforcement officer, to the same extent it would be
had the preservation order not been granted.

Registration of preservation order

29 (1) A plaintiff may register a notice of a preservation order in the
registry with regard to the property of the defendant.

(2) A notice of preservation order referred toin subsection (1) must bein
the prescribed form and must beregistered in accordance with Part 6
and theregulations.

Comment:

The issues of whether registration of a notice of preservation
order should be permitted will be reconsidered by the Working
Group in the context of the discussion of priorities and related
issuesin Part 5.
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Priorities of a registered notice of preservation order

If, before a notice of preservation order ceasesto be effective, a notice of
judgment isregistered in respect of property that was subject tothe
preservation order, the date and time when theregistration of the notice
of judgment is deemed to relate back to and be effective from the date
and time when the notice of preservation order wasregistered and the
priority of the notice of judgment under Part 5 isdetermined by
reference to the date and time when the notice of preservation order was
registered under section 29.

30

Comment

The issue of whether the date and time of the registration a
notice of judgment should be deemed to relate back to the date
and time of the registration of a notice of preservation order will
be reconsidered by the Working Group in the context of the
priority of a notice of judgment in relation to other interestsin
the property charged by reason of the registration of a notice of
judgment.

Security required from plaintiff

31
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(D)

(2)

3

Subject to subsections (2) and (3), a preservation order and any order
modifying or extending a preservation order under section 32 must
include an order requiring the plaintiff to provide security in an
amount and form that, in the opinion of the court, is sufficient to
compensate for loss that may be caused to the defendant or other
person in the circumstances specified in subsection (4) (a) and (b).

The plaintiff may apply for an order dispensing with the requirement
to provide security imposed or to be imposed under subsection (1)
and, on that application, the court must

(a) consider whether

(i) arequirement for security would cause undue hardship to
the plaintiff, and

(if) the absence of such an requirement would cause undue
hardship to the defendant, and

(b) maketheorder that it considerswill cause the least hardship.

Subject to subsection (4), if the proceeding in relation to which a
preservation order was madeisdismissed or discontinued, on
application by the defendant or any other person who has suffered
loss or damage as a consequence of the preservation order, the court
may order that there be paid, out of the security referred toin
subsection (1), if any, to the applicant, an amount to compensate for
the pecuniary loss or damage suffered by the applicant asa result of
the preservation order.
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(4) Thecourt may make an order under subsection (3) if the court
concludes that

() thedismissal of the proceeding by the court or discontinuance of
the proceeding by the plaintiff resulted from

(i) failureon thepart of the plaintiff to pursue the claim,

(if) presentation by the plaintiff of evidence that was false or
misleading, or

(iif) any other misconduct on the part of the plaintiff, or

(b) at thedatethe proceeding wasinitiated, the plaintiff had no
reasonable expectation of obtaining judgment.

Modification of a preservation order

32

(1) The plaintiff on whose application a preservation order has been
made, a defendant, or any person affected by a preservation order
may apply to the court that made the preservation order to havethe
order extended, modified or terminated.

(2) On an application under subsection (1), the court may make any
order in respect of a preservation order that it could have made when
the preservation order was originally granted including, without
limitation, an order substituting different property for the property
originally specified in the preservation order and an order that a
different form or amount of security be provided by the defendant to
replace the form or amount of security originally ordered.

Enforcement proceedings against property subject to a preservation order

33

(1) Enforcement proceedings may be commenced or continued in one
proceeding against property that is subject to apreservation order in
a different proceeding, and money realized through those
enforcement proceedings may be distributed under Part 13 without
regard to the claim of the plaintiff who obtained the preservation
order if that plaintiff does not have an eligible claim within the
meaning of Part 13 at thetime the distributable fund iscreated under
Part 13.

(2) Despite subsection (1), the court may, if the court considersthat it
would bejust and equitable to do so, make one or more of the
following orders:

(a) that enforcement proceedings not be commenced or continued
against property that issubject to a preservation order, without
the leave of the court, until the preservation order terminates,

(b) that money realized through enforcement proceedings against
property that isthe subject to a preservation order not be
distributed without leave of the court until the preservation
order terminates;

24



CIVIL ENFORCEMENT OF JUDGMENTS PROJECT THIRD PROGRESS REPORT OF THE WORKING GROUP

(c) that the plaintiff in an application for the preservation order
have the status of an instructing creditor for the purpose of the
distribution of the proceeds under Part 13.

Termination of preservation order

34 (1) A preservation order made under section 27 or extended or modified
by an order made under section 32 terminates at the earlier of

(a) thedateprovided in the applicable order under either section 27
or section 32,

(b) thedateof an by the court made an application wherethe court
issatisfied
(i) theproceeding in which the plaintiff asserted a money claim
has been discontinued, dismissed or otherwise

(i) 61 dayshave elapsed after entry of a judgment in favour of
the plaintiff in the proceeding in which the preservation
order was granted or any longer period that the court may
order,

(iii) the defendant or other person has provided security in a
form and in an amount considered sufficient by the court, or
(e) ajudgment obtained by the plaintiff in the proceeding has been
satisfied.
(2) After apreservation order hasterminated, section 50 appliesto the
registration of a notice of preservation order.

Sale of property which is subject to a preservation order may be permitted
35 (1) An application may be madeto the court to authorize the sale or
other disposition of property that issubject to a preservation order
and the court may authorize that sale or disposition by an
enforcement officer instructed by the plaintiff if, in the opinion of the
court,
(a) the property, if not sold or disposed of, will
(i) depreciate substantially in value, or
(if) beunduly expensive to keep under a preservation order, or

(b) it isnecessary or prudent to sell or dispose of the property for
any other reason not referred to in paragraph (a).

(2) If the court authorizesthe sale or disposition of property under
subsection (1),

(a) the sale of personal property must be conducted in a manner
consistent with the sale of seized property under Part 9 of this
Act, and

(b) the sale of land must be conducted in a manner consistent with
Part 10.
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(3) If asaleor disposition of property is conducted under subsection (2),
the enforcement officer must pay the proceeds of the sale or
disposition, after deducting the fees and expense of the enforcement
officer, into court.

Compensation if dealings with property are inconsistent with preservation order

36 (1) If aperson knowingly assistsor participatesin the disposal,
dissipation, concealment, destruction or other dealing with property
that isthe subject of a preservation order in a manner that is
inconsistent with the terms of the preservation order, the court may
order that person to compensate a plaintiff who suffers actual loss as
aresult of that dealing.

(2) Theamount of compensation that a person may be ordered to pay
under subsection (1) in respect of adealing referred to in that
subsection must not exceed the value of property that was dealt with
by that person. .

(3) Thecourt must not make an order under subsection (1) against a
person if the person’s dealing that caused the loss was necessary to
meet a legal duty of the person that

(a) arose before the person acquired knowledge of the preservation
order, and

(b) was owed to someone other than the defendant.

(4) Nothing in this section restricts the power of the court to punish for
contempt.

PART 5: CREATION AND PRIORITY OF AN ENFORCEMENT CHARGE

Registration of notice of judgment

37 (1) Unless the court which issued the judgment otherwise orders under
subsection (3), a judgment creditor may register a notice of judgment
in the registry.

(2) A notice of judgment registered under subsection (1) must be in the
prescribed form and must be registered in accordance with Part 6
and the regulations.

(3) At any time after it grants a judgment, the court may, if a notice of
judgment has not been registered with respect to that judgment,
order that a notice of judgment not be registered with respect to the
judgment until further order of the court.

Creation of an enforcement charge

38 Registration of a notice of judgment under section 37 creates a charge on
the judgment debtor’s interest in
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(a) all personal property, including fixtures and growing crops,
existing at thetime of registration and all personal property
acquired by thejudgment debtor after the registration of the
notice of judgment and beforeitsdischarge, or

(b) thoseitemsor kinds of personal property, including fixtures or
growing crops, that are described in the prescribed manner in
theregistration of the notice of judgment .

Priority of enforcement charge
39 (1) InthisPart:

“consumer goods” means goods that are used or acquired for use
primarily for personal, family or household purposes;

“equipment” means goods, other than consumer goods, that are not
(a) held by the judgment debtor for sale or lease,
(b) leased by the judgment debtor as lessor,

(c) furnished or to be furnished by the judgment debtor under a
contract of service,

(d) raw materials or work in progress held by the judgment debtor,
or

(e) materials used or consumed in a business of the judgment
debtor;

“serial numbered goods” means an aircraft, a motor vehicle, trailer,
mobile home, boat or an outboard motor for a boat, as those terms
are defined by the regulations under the Personal Property Security
Act.

(2) Except as otherwise provided in this Act, an enforcement charge has
the same priority in relation to interests in personal property charged
by it, whether those interests arose before or after the creation of the
enforcement charge, as would a perfected non-purchase money
security interest in that personal property under the Personal
Property Security Act.

(3) Even though property charged by an enforcement charge is inventory
or proceeds of inventory, as those terms are defined in the Personal
Property Security Act, of a judgment debtor, the property is deemed,
for the purposes of subsection (2), not to be inventory or proceeds of
inventory.

(4) Subject to subsections (5) to (8), as between an enforcement charge
charging serial numbered goods that are consumer goods or
equipment and a security interest in those goods, the first to be
registered has priority.

(5) An enforcement charge does not have priority over a security interest
unless the notice of judgment that was registered to create the
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enforcement charge includes a description of the goods by serial
number in the manner prescribed by theregulationsunder the
Personal Property Security Act for serial number registrations.

(6) A security interest doesnot have priority over an enforcement charge
with respect to any advance made after the secured party knowsthe
enforcement charge has comeinto existence.

(7) Subsection (6) does not apply to the following:
(a) advancesmade under alegally binding obligation that was
(i) owed to a person other than thejudgment debtor, and

(i) incurred by the secured party before knowing the
enforcement charge had come into existence;

(b) reasonable costsincurred and expenditures made by the secured
party for protection, preservation or repair of the property
charged by the enforcement charge.

(8) If an enforcement charge charges goodsthat are afixtureor a
growing crop and the goods are also charged by a security interest,
other than an interest to which [insert the name of the Land Title Act or
similar statute in the enacting Province/ Territory that governs interestsin
land] applies, the priority between the enforcement charge and the
security interest must be deter mined without regard to the fact that
the goods are a fixture or a growing crop.

(9) Sections[insert relevant section numbers of the Personal Property
Security Act, eg. sections 36 and 37 of the Saskatchewan PPSA] of the
Personal Property Security Act do not apply to an enforcement charge
charging a fixture or growing crop.

Protection of buyers and lessees of goods in the ordinary course of business
40 (1) Inthissection:

“buyer of goods” includes a person who obtains vested rights in goods,
under a contract to which the person is a party, as a consequence of
the goods becoming a fixture or an accession to property in which
the person has an interest;

“ordinary course of business of the seller” includes the supply of goods
in the ordinary course of business as part of a contract for services
and materials;

“seller”” includes a person who supplies goods that become a fixture or
an accession under a contract with a buyer of goods or with a
person who is party to a contract with a buyer.

(2) A buyer of goods, or a lessee of goods, if those goods are sold or
leased in the ordinary course of business of a judgment debtor, takes
them free of any enforcement charge otherwise affecting the goods,
whether or not the buyer or lessee knows of the charge, unless the
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buyer or lessee also knowsthat the goods bought or leased have been
seized under thisAct.

(3) A buyer of goods, or a lessee of goods, if those goods are of serial
numbered goodsthat are consumer goods or equipment, takes them
free of any enforcement charge charging the goods if the buyer or
lessee buys or leases the goods without knowledge of the enforcement
charge, unless

() thenotice of judgment that wasregistered to create the
enforcement charge includes a description of the goods by serial
number in the manner prescribed by theregulations under the
Personal Property Security Act for serial number registrations,
and

(b) theregistration of the notice of judgment was effected before the
interest of the buyer or lessee arises.

(4) A buyer of goods, or a lessee of goods, if the goods are exempt from
seizure under Part 11 takesthem free of an enforcement charge
charging the goods.

(5) Subsection (4) doesnot apply to a sale or lease of goods unless
accompanied by theimmediate, actual and continued change of
possession of the goodsto the buyer or lessee.

(6) A saleor lease mentioned in this section

(&) may befor cash, by exchange for other property or on credit,
and

(b) includesa delivery of goods under a pre-existing contract for
sale,

but doesnot include a transfer as security for, or in total or partial
satisfaction of, a money debt or past liability.

(7) For the purposes of this section, a buyer of goods, or a lessee of goods,
isdeemed to have knowledge of an enforcement chargeif that person
has knowledge that the property being bought or leased isthe subject
of enforcement proceedings or has been seized.

Subordinate interests

41
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(1) InthisAct, areferenceto an interest in property being subordinateto
an enforcement charge meansthe interest issubordinateto therights
or interest arising under this Act of thejudgment creditor who holds
that enforcement charge.

(2) Aninterest in property that issubordinate to an enforcement charge
isalso subordinateto therightsor interest of arepresentative of
creditors, including a trustee in bankruptcy, for the purpose of
enforcing rights of the judgment creditor under the enforcement
charge.
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(3) If aninterest in property issubordinate to an enforcement charge,

(a) the property issubject to enforcement proceedingsto the same
extent that the property would have been if the subordinate
interest did not exist, and

(b) aperson who acquiresthe property asa result of enforcement
proceedings acquiresthe property free of the subordinate
interest.

(4) Aninterest in property that issubordinate to an enforcement charge
issubordinate to the extent of the amount outstanding under the
judgment to which the enforcement charge relates at thetime the
enforcement proceedings are taken against the property.

Subsequently acquired interests are subordinate to an enforcement charge

42 Except asotherwise provided in thisor another Act, an interest acquired
in the judgment debtor’s property after the judgment debtor’s property
is charged by an enforcement charge is subordinate to the enforcement
charge.

Termination of enforcement charge
43 An enforcement charge terminates on the earlier of

(a) the discharge or expiry of the registration of the applicable
notice of judgment, and

(b) the time the judgment to which the enforcement charge relates
has been satisfied, withdrawn or set aside or becomes otherwise
unenforceable.

Filing an appeal of judgment does not effect enforcement charge

44 Unless otherwise ordered by the court, an enforcement charge created by
registration of a notice of judgment remains in effect even though an
appeal has been taken against the judgment or an order has been made
staying enforcement of the judgment.

PART 6: REGISTRATION OF NOTICE OF JUDGMENT

Duration of registration of notice of judgment

45 (1) An enforcement charge created by the registration of a notice of
judgment under section 37 is effective from the time of the
registration until the registration expires in accordance with the
terms of the notice of judgment or until any earlier discharge of the
notice of judgment under subsection (2) or section 49.

(2) The court may order that a registered notice of judgment be
discharged.
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Amendment and renewal of a notice of judgment

46 (1) At anytime beforetheregistration of a notice of judgment expires,
the notice of judgment may be
(a) amended by registering an amendment notice in the prescribed
form, or
(b) renewed by registering a renewal notice in the prescribed form.

(2) If any interested person satisfies an enforcement officer that
information contained in a notice of judgment isincorrect, and that
an amendment of the notice of judgment is necessary, the
enforcement officer may register an amendment notice to ensure that
the notice of judgment showsthe correct information.

(3) Without limiting subsection (1) (a) or (2), an amendment notice may
be used to
(a) disclose an assignment or transfer by thejudgment creditor of
the money judgment in relation to which the notice of judgment
wasregistered
(b) disclose atransfer by operation of law of the right to enforce that
judgment, or
(c) disclose any subordination by the judgment creditor of therights
of the judgment creditor to theinterest or rights of another
per son.

(49) An amendment notice is effective from the time of itsregistration for
theremainder of theregistration period of the notice of judgment
and any renewal of it.

(5) A notice of judgment that has been renewed under this section is
renewed for the period indicated on the renewal notice and retains
the same priority that it had before theregistration of that renewal
notice.

Giving notice of a registration, amendment or renewal of notice of judgment

47 Within 30 days after theregistration of a notice of judgment, an
amendment notice or a renewal notice, “X” [an enacting jurisdiction may
choose between placing this obligation on either the judgment creditor,
the enforcement officer or the registrar of the registry] must send a
statement to the judgment debtor advising of the registration.

Defect in registration does not affect validity unlessit is seriously misleading

48 (1) Subject to subsection (2), the validity of the registration of a notice of
judgment, amendment notice or renewal notice is not affected by a
defect, irregularity, omission or error in the notice of judgment or in
the registration of it.
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(2) A registration of a notice of judgment, amendment notice or renewal
noticeisineffectiveif thereisa seriously misleading defect,
irregularity, omission or error in the name of the judgment debtor.

(3) In order to establish that a defect, irregularity, omission or error is
seriously misleading, it isnot necessary to prove that anyone was
actually misled by it.

Discharge or amendment of notice of judgment
49 (1) A judgment creditor who hasregistered a notice of judgment must
(a) register a discharge of the notice of judgment if

(i) thejudgment to which the notice of judgment relatesisno
longer in force,

(i) theregistration of the notice of judgment isno longer
effective asa result of the expiry of the period for which the
notice of judgment wasregistered or asaresult of a court
order that the notice of judgment be discharged, or

(iii) the person named in it asajudgment debtor isnot the
judgment debtor of the judgment creditor, or
(b) register an amendment notice that amends the notice of judgment in
accor dance with the demand given by the judgment debtor under
subsection (2), including without limitation , to release property that

(i) thejudgment creditor has agreed to release from the
enforcement charge,

(if) the enforcement officer or the court has determined to be
exempt under Part 11, or

(iii) isnot property of the judgment debtor.

(2) If aperson named in a notice of judgment asthe judgment debtor or
a person with an interest in property affected by theregistration of
the notice of judgment considersthat subsection (1) appliesin respect
of that notice of judgment, that person may give a written demand to
the judgment creditor requiring the judgment creditor to discharge
or amend the notice of judgment.

(3) On application by ajudgment creditor who hasregistered a notice of
judgment, by the judgment debtor named in that registration or by
any other person with an interest in property charged by the
enforcement charge created by theregistration of that notice of
judgment, the court may order that

(a) theregistration of the notice of judgment be maintained
generally, or for any period and on any terms and conditionsthe
court may consider appropriate, or

(b) thenotice of judgment be amended or discharged on any terms
and conditionsthe court considers appropriate.
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(4) If an order made under subsection (3) affectstheregistration of a
notice of judgment, theregistrar must amend or dischargethe
registration accordingly after a copy of that entered order isfiled
with theregistrar.

(5) A judgment creditor who receives a demand under subsection (2)
must, within [insert the number of daysin the comparable section of
the PPSA of the enacting jurisdiction] after receipt of the demand,

(a) dischargethe notice of judgment,

(b) register an amendment notice to amend the notice of judgment
in accordance with subsection (1) (c), or

(c) obtain and submit to theregistrar for filing a copy of an entered
court order, made under subsection (3), that the notice of
judgment need not be discharged or amended.

(6) If ajudgment creditor referred toin subsection (5) does not comply
with that subsection within thetimerequired, the person who
provided the demand may register in theregistry a discharge of the
notice of judgment or of an amendment notice.

(7) Theregistrar must register a discharge of notice of judgment, or an
amendment notice, submitted by a person under subsection (6) if
(a) thedischarge of notice of judgment or the amendment noticeis
satisfactory to theregistrar, and
(b) theperson submitsto theregistrar, concurrently with that
record, proof satisfactory to theregistrar that subsections (1)
and (6) apply to the notice of judgment.

Registration does not constitute notice or knowledge of notice of judgment

50 Registration of a notice of judgment in the registry does not constitute
notice to or knowledge of any person of the existence of the notice of
judgment.

Circumstances where a person is deemed to have knowledge of notice of judgment

51 For the purposes of this Part, a person isconsidered to have knowledge
of a notice of judgment if that person has knowledge that property which
ischarged by an enforcement charge created by theregistration of a
notice of judgment isthe subject of enforcement proceedings or has been
seized.

Removal of expired data fromthe registry

52 When a notice of judgment isno longer effective, it may be removed
from the records of the registry in accordance with the regulations.

Obtaining legal name of judgment debtor from Vital Satistics

53 (1) TheDirector of Vital Statistics must provideto ajudgment creditor
or to an agent of ajudgment creditor the name or names contained in
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the records under the Director’s control that bear a close
resemblance to the name of the judgment debtor as it appears on a

judgmen

t if the judgment creditor or agent

(a) delivers to the Director

(i)
(i)

(b) com

a certified copy of the judgment, and
the prescribed fee, and
plies with the requirements of [insert appropriate section of

Vital Statistics Act of province or territory].

(2) For the purposes of subsection (1), the question of whether a name
contained in the records under the Director’s control bears a close
resemblance to the name of the judgment debtor must be determined
by the Director.

PART 7: OBTAINING DISCLOSURE

Compelling disclosure of information

54 (1) Subject to subsection (2), a judgment creditor may do one or more of
the following:

(a) by issuing an enforcement instruction in accordance with Part 8,
instruct an enforcement officer to require the judgment debtor
to complete and return a questionnaire to the enforcement
officer that discloses

(i)

(i)

(iii)

all of the property in which the judgment debtor has a
interest and any relevant information about that property
including, without limitation, its whereabouts, any serial
numbers or other identifying information by which the
property can be identified, the name or alias under which it
IS registered, its estimated market value, the outstanding
balance of any mortgage, lien, or other encumbrance
against the property and the identity of the person who
holds the mortgage, lien or encumbrance,

all of the debts, accounts or other funds that are currently
due and payable, or that will in the future become payable,
to the judgment debtor, and any relevant information
about each of those debts, accounts or other funds
including, without limitation, the amount that is or will
become payable, from whom it is payable, when it became
or becomes payable and the name or alias to whom it is to
be paid, and

any other information specified by the judgment creditor
that may reasonably assist the judgment creditor with the
enforcement of the judgment against the judgment debtor
including, without limitation, copies of any records in the
possession or control of the judgment debtor that contain
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(b)

(©)

(d)

information pertaining to the matters specified in

subparagraphs (i) and (ii), or that are specified by the

enforcement officer;
by issuing an enforcement instruction in accordance with Part 8,
instruct the enforcement officer to require the judgment debtor
to attend before the enforcement officer, or before any person
designated by the enforcement officer for this purpose, at a set
time and place for an examination under oath to answer
guestions about any matter referred to in paragraph (a),

apply to the court for an order that requiresthe judgment
debtor or any other person the court considers appropriateto

(i) discloseto a person appointed by the court information
that the disclosing person possesses about any matter
referred to in paragraph (a), or

(if) attend beforethe enforcement officer, or before any person
designated by the court at a set time and place for an
examination under oath to answer questions about any
matter referred toin paragraph (a), and

apply tothe court for an order requiring the judgment debtor to
provideto any or all of the following, asthe court may direct, an
authorization, in form and content satisfactory to the court,
authorizing the person to whom the authorization is addressed to
disclose to thejudgment creditor or the enforcement officer, as
the court may direct, information contained in the recipient’s
records respecting the judgment debtor and any property in
which the judgment debtor has an interest:

(1) [insert name of the vital statistics registry in the enacting
Province / Territory];
(i) [insert name of the motor vehicles registry in the enacting
Province / Territory];
(i) [insert name of the medical services plan in the enacting
Province / Territory].

(2) An instruction under subsection (1) (a) or (b) must be accompanied
by the prescribed fee.

Time within which to respond to demand for information

55

draft

A judgment debtor who is required to complete and return a
questionnaire under section 55 (a) or to attend at an examination under
section 55 (b), or a person who is required to disclose information under
section 55 (c) or to authorize disclosure of information under section 55
(d), must comply with that requirement within 10 days after receipt of
the applicable demand or order or within such further time as the
enforcement officer may stipulate or the court may order.
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Consequences of failing to disclose demanded information
(1) A person commitsan offence who, without lawful excuse, failsto

56

comply with section 56 or failsto provide complete and accurate
information in any questionnaire, examination or disclosure under
that section.

(2) On application, the court may do one or more of the following:

3

(4)

(a) order ajudgment debtor to provide to the enfor cement officer
complete and accurate information in response to

(i) aquestionnairethat thejudgment debtor isrequired to
complete under section 55 (a), or

(if) an examination that the judgment debtor isrequired to
attend under section 55 (b);

(b) if thejudgment debtor failsto complete a questionnaire that the
judgment debtor isrequired to complete under section 55 (a) or
failsto attend an examination that the judgment debtor is
required to attend under section 55 (b) or if the court is satisfied
that the response to a questionnaire or an examination is
incomplete or erroneous, authorize the enforcement officer or a
per son appointed by the enforcement officer to enter any
specified premises of the judgment debtor in which it is
reasonableto assume are located records disclosing the existence
or location of assets of the judgment debtor, and to

(i) examinethoserecords, or

(if) taketemporary possession of those records and remove
them from the premisesfor the purpose of making copies,

(c) order thejudgment debtor or other person referred to in section
55 (c) torefrain from destroying, hiding or removing from the
province any recordsindicating the existence and location of
property of the judgment debtor.

An order must not be made under subsection (2) (b) unlessthe court
issatisfied that information, specified in the application, regarding
property of the judgment debtor cannot otherwise be reasonably
obtained.

An offenceisnot committed under subsection (1) and an order must
not be made under subsection (2) unlessthe requirement that the
judgment debtor complete a questionnaire under section 55 (a), the
requirement that thejudgment debtor attend an examination under
section 55(b) or the requirement that a person disclose infor mation or
attend an examination under section 55 (c), asthe case may be, has
been personally delivered to the person to whom therequirement is
directed.
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Enforcement officer must disclose information to other judgment creditors who request

If information respecting a judgment debtor or any property in which
the judgment debtor has an interest has been disclosed under this Part to
an enforcement officer, the enforcement officer must, on receiving a
written request to do so from any person who has given a subsisting
enforcement instruction relating to ajudgment obtained against the
judgment debtor, disclose the requested information to that person.

57

PART 8:- ENFORCEMENT INSTRUCTIONS

Enforcement instructions given by judgment creditor to enforcement officer

58

draft

(1) A judgment creditor who wishesto initiate an enforcement

proceeding must give an enforcement instruction to an enforcement
officer.

(@)
(b)
(©)

(d)

(2) An enforcement instruction must

bein the prescribed form,
include the amount of the judgment to be enforced,

identify any enforcement proceedingsthat the enforcement
officer isbeing requested to undertake, and

include any prescribed infor mation.

(3) Enforcement instructions delivered to an enforcement officer must be
accompanied by thefollowing:

(@)

(b)

(©)

a statement in the prescribed form, signed by the either the
judgment creditor delivering the enforcement instruction or the
lawyer acting on behalf of that judgment creditor, that thereis
no court order, and no action taken under or in accordance with
any statute or regulation, known to the person signing the
statement that would impede or preclude enforcement of the
judgment;
a search result issued by theregistry and dated not morethan 5
days before the date on which the enforcement instruction is
delivered, indicating that
(i) anotice of judgment hasbeen registered in theregistry by
the judgment creditor against the name of the judgment
debtor, and

(ii) theregistration of that notice of judgment remainsin
effect;

if the enforcement officer to whom the enforcement instruction is
delivered isdirected to seize specified serial numbered goods, a
search result issued by theregistry and dated not morethan 5
days before the date on which the enforcement instruction is
delivered, indicating that the notice of judgment registered by
the judgment creditor identified the serial number of the goods,
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(d) acopy of thejudgment to be enforced,

(e) if an enforcement proceeding to betaken by the enfor cement
officer isordered by a court, a copy of the entered court order,

(f) payment of the fee prescribed for the delivery of an enforcement
instruction to an enforcement officer or an undertaking
satisfactory to the enforcement officer, for the payment of the
enforcement officer’s fees and costs,

(g) any other prescribed records.

Unlessthe court otherwise orders, an enforcement officer may refrain
from taking any enforcement measures until the enforcement officer
receives

(a) an undertaking, satisfactory to the enforcement officer, for the
payment of the enforcement officer’sfees and costs, and

(b) if required by the enforcement officer, security, satisfactory to
the enforcement officer, to secure that payment.

Unlessthe court orders otherwise, an enforcement officer may, in
addition to or instead of realizing on any security provided under
subsection (4) (b), enforce an undertaking referred to in subsection
(4) (a) for payment of the enforcement officer’s fees and costs to the
extent those fees and costs are incurred in relation to the enforcement
instruction with respect to which the undertaking was provided, in
the same manner as if the undertaking were an enforceable contract
between the enforcement officer and the person who provided the
undertaking.

Subject to subsection (4) and section 49, an enforcement officer to
whom an enforcement instruction is delivered must, promptly after
receipt of the records referred to in subsections (1) and (3), take the
enforcement proceeding that is requested in the enforcement
instruction if, in the opinion of the enforcement officer, the
enforcement proceeding is

(a) in accordance with this Act,
(b) in accordance with any court order made in relation to it, and
(c) commercially reasonable and practicable.

Enforcement officer’s authority

59 Unless otherwise provided in this Act, enforcement officers have, in
respect of money judgments, the power and authority to implement
enforcement proceedings under this Act with respect to property located
anywherein [insert name of enacting Province/ Territory] without the
need for further authority from the court.
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Supplementary enforcement instructions

60 (1) Information contained in an enforcement instruction given to an
enforcement officer may be amended or supplemented by a
supplementary enforcement instruction.

(2) A supplementary enforcement instruction must
(a) beintheprescribed form,
(b) include the amount of the judgment to be enforced,

(c) identify any enforcement proceedings that the enforcement
officer isbeing requested to undertake, and

(d) include any prescribed infor mation.

(3) A judgment creditor who has given an enforcement instruction to an
enforcement officer in relation to a judgment

(a) must, in any of thefollowing cases, promptly givetothe
enforcement officer a supplementary enforcement instruction to
confirm the following or withdraw the enfor cement instruction:

(i) all or any portion of the judgment has been discharged by
court order, set-off, the payment of money or thetransfer
of property;

(if) enforcement proceedingswith respect to thejudgment are
stayed by an order of the court, by an agreement or
otherwise;

(iif) material circumstances affecting the enforcement of the
judgment have changed, to the knowledge of the judgment
creditor, sincethe giving of the enforcement instruction;

(iv) thejudgment creditor receives, from the enforcement
officer, awritten demand to deliver the supplementary
enforcement instruction or withdraw the enfor cement
instruction, asthe case may be, and

(b) may, in any other case, deliver to the enforcement officer a
supplementary enforcement instruction.

Effect of withdrawal of enforcement instructions by judgment creditor

61 (1) A judgment creditor who hasgiven an enforcement instruction to an
enforcement officer may withdraw the enforcement instruction at any
time after itsdelivery by giving a notice writing to the enfor cement officer
withdrawing the enfor cement instructions.

(2) If ajudgment creditor withdraws an enforcement instruction under
subsection (1),
(a) the enforcement officer must release from seizure any property
that had been seized under the authority of the enforcement
instruction unless the enforcement officer hasreceived an
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enforcement instruction from another judgment creditor of the
judgment debtor, and

(b) thejudgment creditor isobligated to pay the enforcement officer
any feesto which the enforcement officer has become entitled for
services provided in relation to, and any expensesincurred by
the enforcement officer with regard to actionstaken by the
enforcement officer under the enforcement instruction that has
been withdrawn.

Termination and expiration of a subsisting enforcement instruction

62 (1) If theenforcement instruction requests an enforcement officer to
undertake an enforcement proceeding or to do any act that isnot in
accordance with this Act or the enforcement officer isunableto
locate any property of the judgment debtor that will satisfy the
subsisting enforcement instruction, the enforcement officer may
terminate a subsisting enforcement instruction by giving a
termination noticeto the judgment creditor who provided the
enforcement instruction.

(2) A subsisting enforcement instruction given by a judgment creditor to
an enforcement officer lapses on the later of
(a) thedatethat is6 months after the date on which the enforcement
instruction or the last supplementary enforcement instruction
relating to it was given to the enforcement officer, and
(b) the date on which all enforcement proceedings which the
enforcement officer has been instructed to take under the
enforcement instruction are completed.

If 2 or more enforcement instructions are delivered to an enforcement officer
63 Unlessthe court otherwise orders, if an enforcement officer receives
enforcement instructionsfrom 2 or more judgment creditors, the
enforcement officer must proceed under the earliest enfor cement
instruction received by the enforcement officer unless
(a) that enforcement instruction iswithdrawn by the judgment
creditor who issued the enforcement instruction,
(b) that enforcement instruction isterminated by the enfor cement
officer, or
(c) thejudgment creditor who gave that enforcement instruction
gives to the enforcement officer
(i) asupplementary enforcement instruction instructing the
enforcement officer to on behalf of that judgment creditor
and one or more other specified judgment creditors, and

(if) from each of the specified judgment creditors,
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(A) an undertaking, satisfactory to the enforcement
officer, for the payment of the enforcement officer’s
feesand costs, and

(B) if required by the enforcement officer, security,
satisfactory to the enforcement officer, to securethat
payment.

PART 9- ENFORCEMENT PROCEEDINGS AGAINST PERSONAL
PROPERTY

Division 1: PERSONAL PROPERTY GENERALLY

Application of this Division

64 Unless otherwise provided, Division lapplies to enforcement proceedings
under this Part.

Methods of seizure
65 (1) An enforcement officer may seize personal property of a judgment
debtor

(a) by taking physical possession of it unless this interferes with the
possession, or a right to possession, of another person that was
lawfully acquired before the seizure,

(b) while at the place where the property is located, by giving notice
of seizure to

(i) the judgment debtor or an adult member of the judgment
debtor’s household,

(if) an adult person occupying or working at the location at
which the property is located, or

(iif) any person who has possession or control of the property,

(c) by attaching the notice of seizure to a conspicuous place on the
property or in a conspicuous place in close proximity to the
property, or

(d) by any other method ordered by the court.

Seizure of property in possession of third parties

66 (1) Subject to section 65(1)(a), if a judgment debtor has an immediate
right to possession of personal property and there are reasonable
grounds for believing that the property is in the possession or control
of a third party, the enforcement officer may, and, if instructed to do
so by the instructing creditor, must, give the notice of seizure and a
demand for delivery in the prescribed form to the third party.

(2) A third party on whom a demand is served under this section must
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(a) if theproperty isat thelocation where the notice of seizureis
given tothethird party, immediately deliver the property tothe
enforcement officer, or

(b) if the property isnot at the location where the notice of seizureis
given tothethird party, advise the enforcement officer of the
place at which seizure of the property may be effected and take
reasonable stepsto ensurethat the property remains at that
place until it is seized,

and comply with thedirection of the enforcement officer to do any
one or more of the following

(c) immediately take any action that may be necessary to transfer the
property to the enforcement officer,

(d) take or refrain from taking and action in relation to the property,

(e) if thethird party isasagainst thejudgment debtor entitled to
retain the property, or if thethird party does not have possession
or control of the property, advise the enforcement officer of that
fact and that, asa result, thethird party isnot required to comply
with paragraphs(a) to (d) inclusive.

If athird party complieswith a demand or direction made under this
section, the enforcement officer must compensate thethird party for
expenses reasonably incurred by thethird party in complying with
that demand.

A third party who, without reasonable excuse, fails to comply with a
demand made under this section, isliable under section 11toa

per son who has suffered loss or damage as a result of thefailureto
comply.

If the enforcement officer takes possession of personal property of a
judgment debtor from athird party on whom a demand given under
this section, thethird party isdischarged from any responsibility that
the third party may have had to hold the property for, or to return it
to any person.

This section does not apply to a security or a security entitlement, as
defined in Division 9 of Part 9 that is held on behalf of ajudgment
debtor by an intermediary, asdefined in that Division.

If an enforcement officer seizes personal property of the judgment
debtor from the possession of a third party and the enforcement
officer issubsequently satisfied that thethird party hasaright to
retain the property, the enforcement officer must revoke the seizure
and release the property to thethird party.

If an enforcement officer seizes personal property of the judgment
debtor from the possession of a third party and the third party does
not assert any claim to possession of the seized property as soon
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practicable after the seizure of the property, the enfor cement officer
isnot liable for any pecuniary loss suffered by thethird party.

Seizure of personal property subject to statutory right of distress

67 When an enforcement officer seizes personal property that is subject to
theright of distressby alessor of land by virtue of thetenant’s default in
payment of rent, the enforcement officer must neither maintain the
seizure nor sell the property unlessthe enfor cement officer has
reasonable groundsto believe that the price recoverablein the sale will
be more than sufficient to pay

(a) theamount of rent owing at the date of seizure, to any maximum
provided by [insert name of the tenancy legislation of the province/
territory], and

(b) the costs of seizure and sale.

Seizure of property subject to exclusive possession order under family legisation

68 If an enforcement officer seizes personal property of ajudgment debtor
that issubject to an order for exclusive possession under [Insert title of
family property legislation in the enacting province/territory] the enfor cement
officer

(&) must release the property from seizureif the enforcement officer
issatisfied that the order for exclusive possession was made
before theregistration of a notice of judgment that creates an
enforcement charge relating to the property, or

(b) may maintain the seizure and proceed with the enforcement
proceeding if a notice of judgment wasregistered to create an
enforcement charge relating to the property before the exclusive
possession order was made, but not otherwise.

Quantity of property to be seized

69 An enforcement officer must seek to seize enough of the judgment debtor’s
personal property to satisfy:

(a) the judgment of the instructing judgment creditor and the
judgments of all judgment creditors who have delivered a
subsisting enforcement instruction to the enforcement officer,
and

(b) any claims, including the fees and expenses of the enforcement
officer, that must be paid from the distributable fund under
section 229(1) before payment to judgment creditors under
section 229(1)(i).

When notice of seizure must be given to the judgment debtor and others

70 (1) Unless a notice of seizure was given to a judgment debtor at the time
of a seizure, a copy of the notice of seizure must be given to the
judgment debtor as soon as practicable after the seizure of property.
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(2) If personal property of the judgment debtor is seized from the
possession of a person other the judgment debtor, unless a notice of
seizure was given to such person at the time of the seizure, a copy of
the notice of seizure must given to that person as soon as practicable
after the seizure.

Irregularitiesin seizure

71 (1) A saizureor sale of personal property by an enforcement officer
under thisPart isnot invalidated by an irregularity in

(&) the proceduresby which a seizure or saleiscarried out, or

(b) anotice of seizure, demand for delivery, direction, statement,
enforcement instruction or registration of the notice of
judgment.

(2) Despite subsection (1), the court may order that a seizure be
discontinued if the court is satisfied that a person has been or islikely
to beprejudiced by an irregularity in the procedure by which the
seizurewascarried out.

Method of Disposition to realize upon value of seized property

72 (1) Subject to sections 10 and 82, if an enforcement officer has seized a
judgment debtor’s interest in personal property, the enforcement
officer

(a) must, unless the court orders otherwise, dispose of the judgment
debtor’s interest in personal property by utilizing the method that
in the opinion of the enforcement officer is likely to produce the
highest net proceeds of sale, and

(b) may delay the disposition of seized property if it appears that
method of disposition selected by the enforcement officer is
unlikely to attract an offer to purchase the property at a price
that could be obtained by another method of disposition or by
utilizing the same method of disposition at a later time .

(2) Unless the court orders otherwise, any judgment creditor may bid at
a sale conducted by the enforcement officer and purchase the
judgment debtor’s interest in property charged by the enforcement

Notice of sale requirement - redemption of seized property

73 (1) At least “X” days [Insert the number of days that is consistent with the
comparable section of the PPSA legislation in the province /territory. For
example, inthe BC PPSA, s. 57(6) provides for a 20 day notice period]
before disposing of personal property seized under this Division, the
enforcement officer must give a notice of sale in the prescribed form
to:

(a) the judgment debtor,
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(2)

(3)

(b) any person who isknown by the enforcement officer to be an
owner of the seized property asajoint tenant or a tenant-in-
common,

(c) any person with a security interest in the seized property
perfected by registration under the Personal Property Security
Act beforethe day on which the notice of saleisgiven to the
judgment debtor notwithstanding that the security interest is
subordinate to an enforcement charge against the judgment
debtor,

(d) any person with a security interest in the seized property
perfected by possession at the time when the enforcement officer
seized the property,

(e) any other person with an interest in the property who hasgiven a
written notice to the enforcement officer of that person’sinterest
before the day on which the notice of saleis given to the judgment
debtor, and

(f) any judgment creditor with an effective enforcement charge
against the judgment debtor’s property unless the enforcement
officer has received a subsisting enforcement instruction from the
judgment creditor.

The notice of sale referred to in subsection (1) must contain
(a) a description of the property to be sold,

(b) a statement of the aggregate amount recoverable under all of the
judgments for which the enforcement officer has a subsisting
enforcement instruction,

(c) an estimate of the amount of the enforcement officer’s fees and
expenses,

(d) a statement that, on payment of the amounts referred to in
paragraph (b) and any portion of the costs referred to in
paragraph (c) that have been incurred to the date of payment, a
person who is entitled to receive the notice may obtain release of
the property from seizure, and

(e) astatement as to the method of disposition to be employed by the
enforcement officer.

Promptly after payment by a person described in subsection (1) of the
amount referred to in subsection (2)(b) and that portion of the costs
referred to in subsection (2)(c) that have been incurred to the date of
the payment, the enforcement officer must release the property from
seizure.

Notice of sale not required

74 The enforcement officer may sell personal property seized under this
Part without giving the notices mentioned in section 76 in any of the
following cases
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(a) the property isperishable, unsanitary or a hazard to health;

(b) theenforcement officer believes on reasonable groundsthat the
property will decline substantially in valueif it isnot disposed of
immediately after seizure;

(c) theproperty isof atypethat isto be disposed of by sale on an
organized market that handleslarge volumes of transactions
between many different sellersand many different buyers;

(d) the seized property ispersonal property of which the cost of care
and storageisdisproportionately largein relation to itsvalue;

(e) theseized property isunique or designed for a special purpose,
and

(i) the enforcement officer hasreceived an offer to buy the
property at areasonable price,
(if) it isnot probablethat another reasonable offer will be
received, and
(i) interested persons have been given as much notice of the
sale asispracticablein the circumstances,
(f) each person entitled to receive a notice consentsin writing to the
sale;
(g) acourt on the application of the enforcement officer with or
without noticeto any person is satisfied that a noticeis not
warranted.

Private sales — notice requirement

75 (1) Before an enforcement officer disposes of seized property by means of
a sale, transfer or other form of disposition, other than by public
tender or auction, to person who isajudgment creditor of the
judgment debtor, at least 15 days notice of the proposed disposition
must be given by the enforcement officer to

(8) thejudgment debtor,

(b) theinstructing judgment creditor,

(c) any other judgment creditorswho have delivered a subsisting
enforcement instruction to the enforcement officer,

(d) personswith a security interest, registered in theregistry, that is
subordinate to the earliest notice of judgment registered against
the judgment debtor, and

(e) third personswho are known to the enforcement officer as
having claimed an interest in the property.

(2) Thenotice of the proposed disposition required under subsection (1)
must describe the method and terms of the proposed disposition.

46



CIVIL ENFORCEMENT OF JUDGMENTS PROJECT THIRD PROGRESS REPORT OF THE WORKING GROUP

Disposition of property or proceeds not required to satisfy judgments, costs, fees

If, after a seizure, the enforcement officer conducted the seizure has any
personal property of the judgment debtor that isnot required to satisfy a
subsisting enforcement instruction in the hands of the enforcement
officer and if, before returning that property to the judgment debtor, the
enforcement officer receives a new enforcement instruction requesting
seizure of exigible property of the judgment debtor, the enforcement
officer may retain the excess property that isnot exempt to satisfy the
new enforcement instruction.

76

Judgments of the Federal Court of Canada

7

(1)

(2)

If anotice of judgment isregistered in accordance with Parts5 and 6
in relation to a judgment of the Federal Court of Canada,
enforcement proceedings with regard to the enforcement charge
created by theregistration of the notice of judgment are subject to
thisAct.

A judgment creditor who has a judgment granted by the Federal
Court of Canada and who proceeds with enforcement proceedings
under the Federal Court Act (Canada) and the Federal Court Rulesis,
asaresult, precluded from enforcing the judgment under this Act.

Application for a stay of enforcement proceedings

78

draft

(D)

(2)

3

A judgment debtor or ajudgment creditor may apply to the court for
a stay of enforcement with respect to the property of the judgment
debtor or a portion of it, and the court may stay enforcement, if the
court considersthat it would be just and equitableto do so, on any
termsand conditionsthat the court considers appropriate.

In determining whether it isjust or equitableto grant a stay of
enforcement, the court must consider theinterests of the creditorsas
awhole and theinterest of the judgment debtor including,

(a) whether the stay would clearly bein the best interests of the
creditorsasawhole, and

(b) whether the property isan income source or a potential income
sour ce of the judgment debtor that isor may produce income
equivalent to theincome that would be exempt under Part 13 if
theincome were salary or wages.

A judgment creditor or judgment debtor may apply to the court for
the repeal or variance of a stay of enforcement based on new
information or a changein circumstancesincluding an increasein the
total amount of enforcement debtson related notices of judgment.
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Purchaser’s entitlement to discharge of the registration of notices of judgment upon a
purchase from the enforcement officer
78A (1) A person who purchases seized personal property from an
enforcement officer and who paysto the enforcement officer an
amount equal to the lesser of
(a) the amount recoverable on all judgmentsin relation to which the
enforcement officer has received a subsisting enforcement
instruction, and
(b) apricethat could reasonably be expected to be obtained on a sale
conducted as part of an enforcement proceeding
isentitled to have all the notices of judgment removed from the
registry that charge the seized property notwithstanding that a
judgment creditor does not receive full satisfaction of thejudgment.

Comment

Professors Buckwold and Cuming explain the need for the last

language following the word ““notwithstanding™ in their

Explanatory Note following this section, as follows:
This provision would address the situation in which a person
pays the full amount owing to a judgment creditor but the
creditor refuses to discharge an enforcement charge because
he or she will get only a portion of the money paid as a
result of the operation of this Part. It codifies the position
taken by the Saskatchewan Supreme Court in Trust and Loan
Company v. Cook (1910), 3 Sask L. Rep. 210. This could
occur in the following circumstances. A person buys
property from the judgment debtor that, at the time of the
purchase, is subject to an enforcement charge in favour of a
judgment creditor. After title to the property has passed to
the buyer, other judgments are registered against the seller.
The buyer pays the amount secured by the enforcement
charge on the property he or she bought and demands that it
be removed. Under section 78 {s. 78A of the Uniform Act},
the judgment creditor could not refuse to discharge his or
her enforcement charge on the basis that, under this Part, he
or she would have to share the amount paid by the buyer
with other judgment creditors and would thus not receive full
payment of the amount owing under his or her judgment.

“A price that could reasonably be expected to be obtained on a
sale conducted as part of an enforcement proceeding ...” will
likely be less that “fair market value”.
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Divison 2: PERSONAL PROPERTY OWNED BY A JUDGMENT DEBTOR AS
A JOINT TENANT OR TENANT-IN-COMMON

Application of this Division

79 Unless otherwise provided, this Division 2 appliesto enforcement
proceedings under thisPart.

Seizure of personal property held in joint tenancy or tenancy in common

80 (1) An enforcement officer may seize a judgment debtor’s interest in
personal property held in joint tenancy or in tenancy in common with
one or more persons by giving a notice of seizure to

(a) the judgment debtor, and

(b) to each of the other persons who are known to the enforcement
officer to have an interest in the property as a joint tenant or
tenant in common.

(2) Despite section 65(1)(a), subsection (1) of this section applies to an
interest in personal property of judgment debtor as a joint tenant or
tenant in common even though the property is in the possession of, or
IS subject to the right of possession of, a joint tenant or tenant in
common.

(3) Despite subsection (1), personal property of a partnership must not
be seized unless that seizure is effected under a subsisting
enforcement instruction applicable to a judgment granted against the
partnership.

(4) The creation of an enforcement charge charging a judgment debtor’s
interest in personal property held in joint tenancy does not, of itself,
suspend or sever the joint tenancy in the personal property affected.

(5) Seizure of a judgment debtor’s interest in personal property held in
joint tenancy does not, of itself, suspend or sever the joint tenancy in
the personal property affected.

(6) An enforcement charge against a judgment debtor’s interest in
personal property held in joint tenancy with a person who is not a
judgment debtor continues in effect despite the death of the judgment
debtor whether or not the joint tenancy is with survivorship.

(7) The enforcement charge referred to in subsection (6) charges the
interest of the surviving joint tenants in the personal property only to
the extent of an amount equal to the lesser of

(a) the amount owing on all enforcement charges affecting the
property; and

(b) the value, as of the date of the judgment debtor’s death, of the
deceased judgment debtor’s interest if it had been severed by
partition and sold by the enforcement officer as an interest as a
tenant in common.
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(8 Thereisarebuttable presumption that, for property charged by an
enforcement charge referred to in subsection (6), each person who
holds an interest in the personal property asjoint tenant or astenant
in common has an equal interest in the property.

(9) On application by the enforcement officer or an interested person in
respect of personal property charged by the enforcement charge
referred to in subsection (6), the court may deter mine that

(a) the judgment debtor’s interest in the property is greater or less
than that specified in subsection (8), or

(b) a person does or does not hold an interest as joint tenant or as a
tenant in common with the judgment debtor in the property.

(10) If a person alleges that he or she holds an interest as joint tenant or
as a tenant in common with the judgment debtor in personal
property charged by an enforcement charge, other than as provided
in subsection (8), must prove the existence and the extent of that
interest.

When notice of seizure must be given to joint tenants and tenants-in-common

81 If a judgment debtor’s interest in personal property as a joint tenant or
tenant-in-common is seized, the enforcement officer who conducted the
seizure must, within 5 days after the seizure, give to each person known
by the enforcement officer to be a joint tenant or tenant in common a
copy of the notice of seizure and a statement that informs the joint tenant
or tenant in common of the right under section 82 to purchase the
judgment debtor’s interest.

Right of other joint tenants or tenants in common to purchase judgment debtor’s
interest

82 (1) Any person, other than the judgment debtor, who hasan interest asa
joint tenant or a tenant in common in personal property seized under
this Act may purchase the judgment debtor’s interest in the property,
at its fair market value, at any time before the enforcement officer
enters into a contract to sell the property.

(2) An enforcement officer who has seized personal property in which
one or more persons, other than the judgment debtor, have interests
as joint tenants or tenants in common must refrain from selling that
property for at least 10 days after the date that the last notice
referred to in section 81 was given, and, after that, may sell the
judgment debtor’s interest in the seized property unless, before a
contract for sale of the property is entered into, a person referred to
in section 81 delivers to the enforcement officer a written notice of
intention to exercise the right referred to in subsection (1) of this
section along with
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(a) payment of the fair market value of the judgment debtor’s
interest in the property, or

(b) security, in form and content satisfactory to the enforcement
officer, to secure the payment of the fair market value of the
judgment debtor’s interest in the property.

(3) On application by the enforcement officer or an interested person,
the court may

(a) determine the market value of the judgment debtor’s interest, or
(b) extend the period of time referred to in subsection (2).

Joint tenancy severed by sale or court order for sale

83 If a judgment debtor owns an interest in personal property together with
one or more other persons as joint tenants, the joint tenancy is severed
when

(a) an enforcement officer enters into an agreement to sell the
judgment debtor S interest in the property charged by the
enforcement charge, or

(b) a court orders the judgment debtor’s interest be sold.

Purchaser from enforcement officer may apply for partition or an order for sale and
division of proceeds

84 (1) A person who has purchased from an enforcement officer under this
Act the judgment debtor’s interest as joint tenant or tenant in

common in personal property, may apply to the court for an order
that

(a) the property be partitioned, or

(b) the property be sold and the proceeds of sale be divided in
accordance with the respective interests of the owners.

(2) The applicant for an order under subsection (1) must serve notice of
the application on all persons who are known to the applicant or the
enforcement officer to have an interest in the property as a joint
tenant or tenant in common.

(3) At the request of an applicant under subsection (2), the enforcement
officer must provide the applicant with the name and address of any
person who has given a notice to the enforcement officer claiming an
interest as a joint tenant or tenant-in-common in the property
purchased by the applicant.

(4) In an application under subsection (1), the court, in determining
whether or not to grant the order, may consider
(a) the nature of the property involved,
(b) the number of persons who have an interest in property as a
tenant in common,
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(c) theabsence or disability of any of the personswho have an
interest in property asatenant in common, or

(d) any other circumstancesthat arerelevant to determining
whether or not a sale of the property and a distribution of the
proceeds would be more beneficial for theinterested partiesthan
a partition of the property.

Divison 3: MOBILE HOMES

Definition applicable to this Division

85

In this Division, “mobile home” means a vacation trailer, house trailer or
portable dwelling unit manufactured wholly or partially for use as living
accommodations for one or more persons and capable of being attached
to, towed, propelled or transported by a motor vehicle or transported by
any means on its chassis or on the chassis of a vehicle, but does not
include a vacation trailer, house trailer, or portable dwelling unit that is
permanently attached to land.

Circumstances where court order required for delivery up

86

(1) If a judgment debtor has personal property that is a mobile home and

(a) the mobile home is occupied by a judgment debtor or some other
person, and

(b) the judgment debtor or the occupant fails, on demand, to deliver
up possession of the mobile home,

an instructing judgment creditor, on notice to the judgment debtor
and any occupant of a mobile home who failed to deliver up
possession of the mobile home, may apply to the court for an order
directing the judgment debtor or both the judgment debtor and the
occupant to deliver up possession of the mobile home to the
enforcement officer.

(2) Unless an order requiring an occupant to deliver up possession of the
mobile home to the enforcement officer will interferes with the
possession, or a right to possession of the occupant that was lawfully
acquired before the seizure, the court may order the judgment debtor
and the occupant to deliver up possession of the mobile home to the
enforcement officer.

Service of court order

87

If, under section 85, the court orders the occupant of a mobile home to
deliver up possession of the mobile home and the occupant has been
served with a copy of the entered order in accordance with the [insert
name of Rules of Court of the province/territory], the enforcement officer to
whom the instructing judgment creditor provide the enforcement
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instructions may seize and obtain possession of the mobile home as
authorized by the court order.

Divison 4. PRODUCTS OF NATURE

Definitions applicable to this Division
88 In this Division:
“agricultural products™ includes
(i) crops,
(i) livestock, and
(iii) products of crops or livestock, if those products are in their
unmanufactured states and are in the possession of a person
engaged in agricultureal operations, including raising, fattening
or grazing livestock;

""aquaculture™ means the cultivation of plants and animals that, at most
stages of their development or life cycles, live in an aquatic
environment;

"crops' means crops, whether matured or otherwise and whether
naturally grown or planted, attached to land by roots or forming part
of trees or plants attached to land, and includes trees only if they are

(a) being grown as nursery stock,

(b) being grown for uses other than for the production of lumber
and wood products, or

(c) intended to be replanted in another location for the purpose of
reforestation;

"fish" means fish, including shellfish and crustaceans and marine
mammals;

""fishing"" means fishing for or catching fish by a method other than from
an aquaculture facility;

“growing crop” means a crop that has not been harvested by severing it
from the land on which it is growing;

“products of nature” includes crops, agricultural products, products of
aquaculture and products of the sea, lakes and rivers;
“products of acquaculture” includes plants, fish and animals that
(a) are in their unmanufactured state,
(b) are in the possession of a person whose business or occupation is
aquaculture, and
(c) at most stages of their development or life cycles, live in an
aquatic environment;
“products of the sea, lakes and rivers” includes fish, marine and fresh
water life that are
(a) in their unmanufactured state, and
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(b) inthepossession of a person whose business or occupation is
fishing,
but doesnot include products of aquaculture.

After seizure, no removal of a growing crop or agricultural products before notice of
seizure to persons with an interest in the land

89 An enforcement officer who seizesan agricultural product or growing
crop must do so in accordance with section 65 and

(a) must not remove the seized agricultural product or growing
crop before complying with section 90, and

(b) must remove the seized agricultural product or growing crop in
amanner that

(i) causesno greater damageto theland and to other property
Situated on theland, and

(i) subjectsthe occupier of theland to no greater inconvenience
than isnecessarily incidental to the seizure and sale of the
agricultural product or growing crop.

Notice of intended removal and application to postpone removal

90 (2) If an enforcement officer seizesan agricultural product or a growing
crop and theland on which it islocated is not owned by the judgment
debtor, the enforcement officer must giveto each person who appears
on therecords of [insert the name of the land title or land registry office
of the enacting province/territory] as having an interest in the land at
the time the seizure, a notice of intended removal containing

(a) adescription of the seized agricultural product or growing crop
and of theland to which it is affixed,

(b) the aggregate amount recoverable under all of the judgmentsfor
which the enforcement officer has a subsisting enforcement
instruction, and

(c) astatement that the agricultural product or growing crop may
be removed and sold unless the amount recoverable referred to
in paragraph (b) ispaid before a specified date that isat least 15
days after the day that the notice of removal is given.

(2) If thenaotice of intended removal referred to in subsection (1) isgiven
by registered mail, registered mail addressed to therecipient using
the name and address that appearson therecords of the [insert the
name of the land title or land registry office of the enacting
province/territory] satisfiesthe requirement of giving the intended
notice of intended removal.

(3) A person whoisentitled toreceive a notice of intended removal
under section 90 may apply to the court for an order postponing
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removal of the agricultural product or growing crop from the land or
for the determination of an issuerelating to the seizure.

No Sale before harvest except by court order

91 (1) Unlessthe court ordersotherwise, growing crops and products of
aquaculture must not be sold by an enforcement officer until they
have been harvested.

(2) Thecourt may, on application, authorize the sale of growing crops
and products of aquaculture that have not been harvested if the court
issatisfied that the sale will be commercially reasonable.

Judgment Creditor may be required to provide security for harvesting expenses

92 Unless a judgment debtor who hasan interest in a seized product of
nature undertakesto harvest that product, the enforcement officer who
seized that product may require the instructing judgment creditor to
provide security for the payment of harvesting expenses that may be
incurred by the enforcement officer.

Release of seizure where security for harvesting expenses not provided

93 If security isrequested under section 92 and theinstructing judgment
creditor does not provide therequested security, the enforcement officer
may release the seized product of nature from seizure.

Release of seizure on payment of amount specified in notice of seizure

94 If payment is made to the enforcement officer under section 90, the
agricultural product or growing crop ceasesto be bound by the
enforcement chargesrelating to thejudgmentsthat have been satisfied
by payment of the amount referred to in section 90(1)(b).

Harvesting expenses of enforcement officer are a first charge on proceeds of sale

95 (1) If aproduct of naturethat hasbeen seized under thisPart is
harvested, marketed or disposed of by an enforcement officer, the
expensesincurred by the enforcement officer in connection with the
harvesting, marketing and disposing of the seized product of nature
congtitute afirst charge on, and are payable out of, the proceeds
realized from the disposition of that product in priority to any other
claim to or right in that product or those proceeds, including, without
limitation, a security interest, lien, charge, encumbrance, mortgage or
assignment, whether or not arising under a statute.

(2) If any of the harvesting expensesincurred by the enforcement officer
wer e paid for by a judgment creditor, that portion of the chargeto
which the enforcement officer isentitled under subsection (1) that
relatesto those harvesting expenses vestsin thecreditor and that
charge hasthe same priority asit would have under subsection (1)
wereit held by the enforcement officer.
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Marketing legidation — rights and duties under

96 After seizing products of nature, an enforcement officer hasthe same
rights and dutiesasthe judgment debtor regarding the sale of the seized
products of nature under any applicable marketing legidation that is
applicable to the sale of seized products of nature.

Divison 5: FIXTURES

Circumstances in which a fixture must be seized and sold as personal property

97 Theinterest of ajudgment debtor in a fixture must not be seized and sold
as personal property in accordance with this Act or asauthorized by the
court unless

() theland towhich thefixtureisaffixed isnot beneficially owned
by thejudgment debtor, and

(b) any interest held in thefixture by a person who hasan interest in
the land is subordinate to the notice of judgment.

Seizure and removal of fixtures

98 An enforcement officer who seizes a fixture must do so in accordance
with section 65 in removing the fixture must do so in a manner that

(a) causes no greater damage to theland and to other property
situated on theland than is necessarily incidental to the removal
of thefixture, and

(b) subjectsthe occupier of the land to no greater inconvenience than
isnecessarily incidental to the seizure and sale of the fixture.

Notice of seizure to be given to personswith an interest in the land

99 (1) If afixtureisseized, the enforcement officer must giveto each person
who appearson therecords of [insert the name of the land title or land
registry office of the enacting province/territory] as having an interest in the
land to which thefixtureisaffixed, at the time of seizure, a notice of
removal containing

(a) adescription of the seized fixture and of theland towhich it is
affixed,

(b) the aggregate amount recoverable under all of the judgmentsfor
which the enforcement officer has a subsisting enforcement
instruction that are alleged to have priority over the person’s
interest in the fixture, and

(c) astatement that the fixture may be removed and sold unlessthe
amount referred to in paragraph (b) ispaid before a specified
datethat isat least 15 days after the day that the notice of
removal is given.

(2) If thenotice of intended removal referred to in subsection (1) isgiven
by registered mail, that registered mail may be addressed to the
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recipient using the name and address that appears on the records of
the [insert the name of the land title or land registry office of the enacting
province or territory].

Application for order postponing removal of fixture

100 A person who isentitled to receive a notice of removal under section 97
may apply to the court for an order postponing removal of the fixture
from the land or for the determination of an issuerelating to the seizure.

Retention of fixture by person with a subordinate interest in the land

101 A person with an interest in theland that is subordinate to an
enforcement charge under which thefixture has been seized may, before

thefixtureissevered from the land, retain thefixture by payingto the
enforcement officer the lesser of

(a) the aggregate amount recoverable under all of the judgmentsfor
which the enforcement officer has a subsisting enforcement
instruction in relation to those enforcement chargesto which the
person’sinterest in the fixtureis subordinate, and

(b) themarket value of thefixtureif it were removed from the land.

Fixture ceases to be bound by enforcement charge on payment of required amount

102 If payment is made to the enforcement officer under section 100, the
fixture ceases to be bound by the enforcement chargesrelating to the

judgmentsthat have been satisfied by payment of the amount referred to
in section 101(a).

Reimbursement for damage caused by removal of fixture

103 If afixtureisseized and removed, a person, other than the judgment

debtor, who had an interest in theland at thetimethat the fixture was
affixed to the land,

(a) isentitled to reimbursement by the enforcement officer for
damageto that person’sinterest caused during the removal of
thefixture, but

(b) isnot entitled to reimbursement for diminution in the value of

the land caused by the absence of the fixture or the need to
replaceit.

Divison 6: LICENSESAND INTELLECTUAL PROPERTY

Licenses

104 (1) A judgment debtor’s rights or interest in a license are personal
property that may be seized under Division 1 of this Part

(2) If a license is seized under a notice of seizure, the license may be
disposed of only in accordance with the terms and conditions under
which the license was granted or that otherwise pertain to it.
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Definition of intellectual property

105 InthisDivison,
“intellectual property” includes but is not restricted to any property
right or interest, or other right or interest in

(a)
(b)
(c)
(d)
(€)
(f)
(9)

a copyright,

a patent,

a trade-mark,

an industrial design,

plant breeders’ rights,

a trade secret,

an integrated circuit topography.

Seizure of intellectual property

106 (1) The right or interest of a judgment debtor in intellectual property
may be seized in accordance with Division 1 of this Part.

(2) Upon the seizure of intellectual property
(a) the judgment debtor loses all rights and power dispose or

otherwise deal with the intellectual property,

(b) the enforcement officer acquires all the rights and powers of the

judgment debtor and may take any action that could have been
take by the judgment debtor.

Comment:

Upon seizure, the enforcement officer is entitled to collect any
royalties that would otherwise have been payable to the
judgment debtor, and the enforcement officer may realize upon
the value of the value of the intellectual property by assigning
the intellectual property rightsto another person for value.

With regard to copyright, the Copyright Act makes a distinction
is made the right to assign the copyright and “moral rights”.
Moral rights are dealt with in s. 14.1 and 14.2 of the Copyright
Act. Moral rights relate to artistic control over the integrity of
the work. Under s. 14.1(2) of the Copyright Act, moral rights
may not be assigned but may be waived in whole or in part. An
assignment of copyright does not by that act alone constitute a
waiver of any moral rights.

Section 107(1)(b) of this Act purports to give the enforcement
officer acquires all of the rights and power of the judgment
debtor and the enforcement officer may take any action that
could have been take by the judgment debtor. If the judgment
debtor has the moral rights with regard to a copyright, the
enforcement officer has the power under s. 175(1)(b) to waive
the judgment debtor’s moral rights. If the exercise of this power
by the enforcement officer is not recognized under the Copyright
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Act, the enforcement officer may apply under s. 7 of this Act for
an injunctive relief that directs the judgment debtor to waive her
or his moral rights either in whole or in part.

Disposition of intellectual property

107 If property seized isintellectual property, and if the statutory
requirementsfor atransfer of any right or interest requirethe
registration of an assignment or other record, the enfor cement officer
must satisfy the statutory requirements before the disposition by the
enforcement officer to a person who isacquiring the intellectual property
iscomplete.

Comment:

Section 51 of the Patent Act, R.S.C. 1985, c. P-4, provides that
an “assignment affecting a patent for invention ... is void
against a subsequent assignee” unless it is registered before a
competing assignment is registered.

Section 13(1) of the Industrial Design Act, R.S.C, 1985, c. I-9,
provides that every design, registered or unregistered, is
assignable by an instrument that must be recorded in the Office
of the Commissioner of Patents.

Section 31(3) of the Plant Breeders’ Rights Act, S.C. 1990, c. C-

20, provides:

(3) An assignment of plant breeder 5 rights is void against a
subsequent assignee thereof for valuable consideration
without notice who is registered as the holder of the rights
unless, before the subsequent assignee is so registered, the
person to whom that assignment is made is registered as
holder of the rights.

Rights of transferee from the judgment debtor
108 A transferee of intellectual property that issubject to an enforcement
charge under section 38, haspriority over the enforcement chargeif the
transfereeisa transferee from the judgment debtor, and the transferee
(a) gave valuefor thetransfer, and
(b) did not, at thetime of the transfer have knowledge of
() the enforcement charge, or
(ii) the seizure of theintellectual property

Divison 7: INTEREST UNDER A LEASE, CONTRACT OF SALE OR
SECURITY AGREEMENT

Application of Divisons 1 and 2 to this Division

109 Divisions 1 and 2 appliesto enforcement proceedings governed by this
Division, but in the event of a conflict between a provision of Division 1
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or 2 and a provision of this Division the provision of thisDivision
prevails.

Definition
110 In thisDivision, " contract of sale" means a contract under which the
seller retains ownership of or titleto the subject matter of the contract

until a condition ismet, but does not include a security agreement to
which the Personal Property Security Act applies.

Seizure of lessor’s, seller’s or secured party’s interest

111 (1) If an enforcement officer receives an enforcement instruction relating
to ajudgment debtor, the enforcement officer may, in addition to any
other enforcement proceedings the enforcement officer may take
under thisAct, do the following:

(a) if the judgment debtor is a lessor, seize the lessor’s interest,
arising under a lease, in property in the possession of the lessee,

(b) if the judgment debtor is a seller, seize the seller’s interest,
arising under a contract of sale, in property in the possession of
the buyer;

(c) if the judgment debtor is a secured party, seize the secured
party’s interest, arising under a security agreement, in property
in the possession of the debtor.

(2) A seizure under subsection (1) is effected by giving a notice of seizure
to the lessee, buyer or debtor respectively.

Seizure includes payment obligations

112 If a seizure of an interest referred to in section 111 is effected in
accordance with that section, any money payable to the judgment debtor
under the lease, contract of sale or security agreement, as the case may
be, must be paid to or to the order of the enforcement officer for so long
as the seizure remains in effect.

Giving notice of seizure

113 If an enforcement officer assigns the payment obligation referred to in
section 112, the assignee

(a) if notice of seizure has not been given to the lessee, buyer or
debtor under section 111(2), must give the notice of seizure to
the lessee, buyer or debtor in accordance with section 111(2),
and

(b) given a notice of the assignment from the enforcement officer to
the assignee, to the lessee, buyer or debtor.
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Obligation of lessee, buyer, or debtor to make payments to enforcement officer

114

(1) After an interest referred to in section 111 is seized in accordance
with that section, the lessee, buyer or debtor to whom the notice of
Seizure was given must, for so long asthe seizureremainsin effect,
pay totheorder of the enforcement officer, all paymentsthat are
then due and payableto the judgment debtor or that subsequently
become payable to the judgment debtor under the lease, contract of
sale or security agreement respectively.

(2) If an enforcement officer assigns the payment obligation referred to
in section 111(1), thelessee, buyer or debtor to whom notice of the
assignment was given must, for so long asthe assgnment remainsin
effect, pay to the assignee all paymentsthat are then due and payable
to thejudgment debtor or that subsequently become payableto the
judgment debtor under the lease, contract of sale or security
agreement respectively.

Enforcement officer may exercise same rights as lessor, seller or secured party

115

Whiletheinterests of alessor, seller or secured party are held under
seizure, the enforcement officer may exercise, in relation to the property
to which the lease, sale or security agreement pertainsand in relation to
the lessee, buyer, debtor or athird party claiming an interest in the
property, the samerightsand powersthat the lessor, seller or secured
party had at the date of seizure or acquires before discharge of the
seizure.

Seizure of lessee’s, buyer’s or debtor’s interest

116

draft

(1) If an enforcement officer receives an enforcement instruction relating
to ajudgment debtor, the enforcement officer may, in addition to any
other enforcement proceedings the enforcement officer may take
under thisAct, do the following:

(a) if the judgment debtor is a lessee, seize the lessee’s interest,
arising under a lease, in property in the possession of the lessee,

(b) if the judgment debtor is a buyer under a contract of sale, seize
the buyer’s interest, arising under the contract of sale, in
property in the possession of the buyer;

(c) if the judgment debtor is a debtor under a security agreement,

seize the debtor’s interest, arising under the security agreement,
in property in the possession of the debtor.

(2) A seizure under subsection (1) is effected by giving a notice of seizure
to the lessor, seller under the contract of sale or secured party under
the security agreement respectively.
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Enforcement officer may exercise same rights as lessee, buyer or debtor

117 Whiletheinterests of a lessee, buyer under a contract of sale or debtor
under a security agreement are held under seizure, the enforcement
officer may exercise, in relation to the property to which the lease, sale or
security agreement pertainsand in relation to the lessor, seller, secured
party or athird party claiming an interest in the property, the same
rightsand powersthat the lessee, buyer or debtor had at the date of
seizure or acquiresprior to discharge of the seizure.

Effect of contractual provisions on seizure

118 An enforcement officer may effect and maintain seizure of the interest of
a lessee, buyer or debtor referred toin section 116 even though it isa
term of the lease, contract of sale or security agreement under which the
lessee’s, buyer’s or debtor’s interest in, or right to possession of, the
property arose that the property may not be seized or that the lease,
contract of sale or security agreement may be terminated by reason of
the property’s seizure.

Alternatives where lessor, seller or secured party seeks to exercise a contractual or
statutory right to terminate interest

119 When the interest in property of a lessee, buyer or debtor referred to in
section 116 is seized and the lessor, seller or secured party seeks to
exercise a contractual or statutory right to terminate the interest of the
lessee, buyer or debtor in the property or to take possession of the
property, the enforcement officer may do any or all of the following:

(a) release the seizure, with or without conditions;

(b) apply to the court for an order maintaining the interest of the
lessee, buyer or debtor in the property;

(c) in the case of seizure of the interest of a buyer or debtor, apply to
the court for an order directing sale of the property by the
enforcement officer.

Prerequisite of an order for sale

120 An order for sale must not be made under section 119(c) unless the court
is satisfied that the proceeds of the sale will exceed the total of

(a) the present value of the amount owing to the seller or secured
party under the contract of sale or security agreement, and

(b) the costs of sale of the property.

If enforcement charge has priority over lessor or secured party’s interest

121 If an enforcement charge which isbeing enforced against property by an
enforcement proceeding under section 116, has priority over the lessor’s,
seller’s or secured party’s interest in that property, the enforcement
officer may enforce the enforcement charge without regard to the
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lessor’s, seller’s or secured party’s interest and sections 119 and 120 do
not apply.

Registration of interest

122 If an the judgment debtor’s interest referred to in section 111or 116 has
not been previously registered in the [insert the name of the appropriate
registry in the enacting province/territory — in most cases this will be the
Personal Property Registry and, where the collateral for the secured
obligation includes land, it may include the land title office] the enforcement
officer may register the judgment debtor’s interest in the registry
appropriate for the property that is the security for the payment
obligation.

Division 8: ACCOUNTS OWING TO THE JUDGMENT DEBTOR

Application of Divisons 1 and 2

123 Divisions 1 and 2 applies to enforcement proceedings governed by this
Division, but in the event of a conflict between a provision of Division 1
or 2 and a provision of this Division the provision of this Division
prevails.

Definitions
124 In this Division:

""account debtor' means a person, corporation, partnership trustee or
government or government agency that

(a) is obligated under an account to a judgment debtor, or

(b) will become so obligated on performance or the happening of an
event or after the passage of time,
and includes an obligation of an insurer, issuer, guarantor or
indemnitor to make a payment to the judgment debtor in discharge
of any liability of the insurer, issuer, guarantor or indemnitor to the
judgment debtor;

Location of an account

125 For the purposes of this Division, an account is deemed to be located
where it is recoverable.

Seizure of an account
126 (1) An enforcement officer may seize an account and a future account.

(2) A seizure under subsection (1) is effected by giving a notice of seizure
and a demand for payment to an account debtor.

(3) A copy of the notice of seizure must be given to the judgment debtor
as soon as practicable after the notice of seizure has been given to the
account debtor.
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(4) 1f an enforcement officer has not given a notice of seizureto the
account debtor under subsection (2) and the enforcement officer
intendsto dispose of accounts or future accounts by assigning them to
athird party, enforcement officer may seize the accounts or future
accounts by giving the judgment debtor a notice of seizure and
thereafter the judgment debtor isno longer entitled to receive or
accept payment of the accounts, the enforcement officer may realize
on the seized accounts by assigning them to athird party.

Form of notice of seizure and demand for payment
127 (1) A notice of seizure must bein the prescribed form.

(2) A demand for payment must bein the prescribed form.

Effect of giving notice of seizure
128 (1) Subject to subsection (2) and section 129, a notice of seizure appliesto

(a) any account that isowing to the judgment debtor at the time of
giving the notice of seizure, the account debtor, and

(b) any future account that becomes due from the account debtor to
the judgment debtor at any time within 12 months after the date
on which the notice is given the account debtor.

(2) If, at thetime of giving the notice of seizureto the account debtor, the
account debtor isobligated to make a series of periodic recurring
paymentsto thejudgment debtor, the notice of seizure and an
accompanying demand for payment apply to each recurring payment
obligation without any limitation with regard to the period of time
over which the periodic recurring payment obligations will become
due.

Seizure of a deposit accounts
129 (1) Inthissection:

" deposit account” means a savings, passbook, chequing or similar
demand account at a deposit taking financial institution, but does not
include

(a) an account, a contract or an arrangement under which money is
deposited for afixed term, whether or not theterm may be
abridged, extended or renewed, or

(b) an agreement to pay to thejudgment debtor a specified sum of
money with or without interest at a specified datein the future;

“central”” has the same meaning as in the Canadian Payments Association
Act (Canada);

“deposit taking financial institution” means an institution that

(a) is, oris eligible to become, a member of the Canadian Payments
Association, or
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(2)

(3)

(b) isacredit union that isa shareholder or member of a central.

If anotice of seizureisgiven to a deposit taking financial institution
with regard to a deposit account, the deposit taking financial
institution must pay the money in the account to the enforcement
officer even though the agreement between the deposit-taking
institution and the depositor may require the depositor to give notice
of awithdrawal or present a passbook or a document, other than a
negotiable instrument, as a condition of the depositor’s entitlement to
enforce the obligation.

Despite section 128, a notice of seizure given to a deposit taking
financial institution with regard to a deposit account affects only the
obligation of the deposit-taking financial institution existing at the
time the notice of seizure is given.

Obligations of an account debtor

An account debtor who has received a notice of seizure in respect of an
account or future account must, subject to section 123,

130

(a) pay to the enforcement officer within the time prescribed by
regulation the lesser of the amount that the account debtor is
obligated to pay at the date when the account debtor received the
notice of seizure and the amount recoverable as stated in the
notice of seizure or otherwise stated in writing by the
enforcement officer less any amounts that deducted under

(i) Part 11 as being exempt from seizure,
(i) section 134, and
(iii) section 138,
(b) notify the enforcement officer of any interest another person

holds jointly with the judgment debtor in the account or future
account, and

(c) provide the enforcement officer in writing the information
referred to in section 144,

Dispute by account debtor that obligation to judgment debtor exists

Within 15 days after receiving a notice of seizure from an enforcement
officer, a person who is not obligated to make payment to the
enforcement officer under section 130must deliver to the enforcement
officer a signed written statement in which the person does one or more
of the following as applicable:

131

draft

(a) states that the person is not an account debtor and provides the
basis of that assertion;

(b) states that the person is an account debtor but that the account
was not payable at the date of the person’s receipt of the notice
of seizure and is not payable at the date that this statement is
given by the account debtor;
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(o) in acasefalling within paragraph (b), indicating any future
accountsthat will or may become payable to the judgment
debtor at specified future timesor on the happening of specified
events and stating the amountsthat will become payable and the
date when, or event on which, they will become payable;

(d) statesthat the account has been assigned, charged or has been
paid into court;

(e) statesthat the person isan account debtor but isnot legally
obligated to make paymentsto the enforcement officer, stating
the basis of thisassertion.

Seizure of employment remuneration

132 (1)

(2)

3

(4)

Q)

Subject to this section, a notice of seizure affecting employment
remuneration must be given to the account debtor not lessthan 14
daysbeforethe end of pay period of the judgment debtor.

A notice of seizurethat is given outsidethetime periodsreferred toin
section 124 is effective appliesto all subsequent pay periods of the
judgment debtor ending within 12 months after the date the notice of
Seizureisgiven to the account debtor unless, beforethe expiration of
12 months, the enforcement officer notifies the account debtor that
the notice of seizure has been withdrawn.

An account debtor who hasreceived a notice of seizurein relation to
employment remuneration isrequired to pay to the enforcement
officer the amount of employment remuneration payableto the
judgment debtor for each pay period of the judgment debtor during
the period referred to in subsection (2) after deducting

(a) the amount of the judgment debtor’s employment remuneration
that is exempt income under Part 11, and

(b) any compensation to which the account debtor is entitled under
section 138.

When determining the amount of employment remuneration payable
to the judgment debtor in relation to a pay period, the account debtor
must include all goods, securities and services that the judgment
debtor has received or is entitled to receive in relation to that pay
period as employment remuneration in lieu of money.

If goods, securities or services are provided by the account debtor to
the judgment debtor in full or partial satisfaction of the employment
remuneration payable to the judgment debtor in relation to a pay
period, the enforcement officer, the account debtor or the judgment
debtor may apply to the court, on giving notice to the instructing
judgment creditor, for one or both of the following:

(a) a determination, for the purposes of subsection (4), of the
employment remuneration that is payable to the judgment
debtor by the account debtor in relation to that pay period;
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(b) an order that specifiesthe amount that the account debtor must
pay to the enforcement officer in relation to that pay period.

(6) At theend of thefirst pay period for which the notice of seizureis
effective and, after that, asrequested by the enforcement officer, the
account debtor must provide to the enforcement officer a statement
setting out, for the pay period in question,

() the judgment debtor’s total employment remuneration,
(b) all amounts deducted by the account debtor, and

(c) the amount paid to the judgment debtor;

Trust obligations deemed to be an account

133 Any payment by a trustee under a trust that involves the payment of
money to a judgment debtor as beneficiary is deemed to be in satisfaction
of an account owing to the beneficiary payable when and to the extent
that, under the law of trusts or otherwise, the judgment debtor is entitled
to payment of money to discharge the trust obligation in whole or in part.

Set-off permitted

134 Subject to section 135, an account debtor is entitled to exercise a right of
set-off against an account seized by an enforcement officer to the same
extent as the account debtor could exercise a right of set-off against the
claim of the judgment debtor to payment of the account.

Set-off not permitted

135 An account debtor must not set off against an account seized by the
enforcement officer a claim or obligation that arose after the notice of
seizure had been delivered to the account debtor unless the claim or
obligation could have been set off against an assignee of the account.

Payment discharges account debtor

136 Payment to an enforcement officer in accordance with a notice of seizure
discharges the account debtor’s obligation to the judgment debtor to the
extent of the amount paid to the enforcement officer.

Assigned accounts

137 (1) Even though an account has been assigned or is subject to a security
interest, an account debtor referred to in section 130, who has
received a notice of assignment with regard to the account debt,

(a) may pay to the enforcement officer the lesser of
(i) the amount of the account, and

(if) the amount recoverable as stated in the notice of seizure or
otherwise stated in writing by the enforcement officer, and
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(b) if payment has been made to the enforcement officer under
paragraph (a), must notify the assignee or secured party of the
payment.

(2) Payment to the enforcement officer asprovided for in subsection (1)
isa complete defence to any action brought for failureto honour the
assignment or security interest.

Compensation for account debtor

138 An account debtor referred toin section 130 or 137 may retain, from the
amount that would otherwise be payable to the enforcement officer, the
amount prescribed as compensation for complying with the notice of
Seizure.

Seizure of money in possession of enforcement officer that is payable to the judgment
debtor

139 If an enforcement officer has, in the enforcement officer’s possession or
control, money that is payable under this Act to a person who is a
judgment creditor in a legal proceeding, the enforcement officer may, if
in a different legal proceeding that person is a judgment debtor in
respect of whom an enforcement instruction has been received by the
enforcement officer, seize and apply those funds as money that
constitutes a distributable fund under Part 13 of this Act.

Seizure of money in court that is payable to the judgment debtor

140 (1) If a judgment debtor is or may become entitled to money that is being
held in court as a consequence of legal proceedings between the
judgment debtor and another person, an enforcement officer may
seize that money in court by delivering a notice of seizure to the
[insert the name of the court official that is appropriate for the
enacting jurisdiction].

(2) On receiving a notice of seizure, the [insert the name of the court
official referred to in subsection (1)]

(a) if the judgment debtor is entitled to receive payment of the funds
in court, must immediately pay to the enforcement officer, or

(b) if the judgment debtor may become entitled receive payment of
all or part of the funds in court if a judgment is issued in favour
of the judgment debtor, must, when the judgment debtor
becomes entitled to receive payment, pay to the enforcement
officer

the lesser of
(c) the amount of the funds in court , and

(d) the amount recoverable as stated in the notice of seizure or
otherwise stated in writing by the enforcement officer.
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(3) An enforcement officer who receives money paid under subsection (2)
must deal with that money in accordance with Part 13.

(4) Except for sections 133 and 134, none of the other sections of this Part
apply to the seizure of money in court.

Determining validity of seizure of an account

141 If a person who hasreceived notice of seizure of an account claimsthat
that person isnot under alegal obligation to honour the seizure notice or
isentitled to set off a claim or obligation against the account seized, the
court may, on application, determine the validity of that claim.

Application to Release seized account

142 On request of ajudgment debtor, an enforcement officer who has seized
an account under this Division may, or, if ordered by the court on
application by thejudgment debtor, must, release from the seizure an
amount sufficient to permit the judgment debtor to maintain property
leased to the account debtor or to perform a contract with the account
debtor under which the account became or will become payable.

Judgment against an account debtor who fails to honour seizure of an account

143 (1) Subject to subsection (2), if an account debtor, without legal excuse,
failsto meet the requirements of this Act with regard to seizure of an
account, the court may order that judgment be entered against the
account debtor in favour of the judgment creditor

(& in theamount that the account debtor isobligated to pay to the
enforcement officer under the notice of seizure, and

(b) for the costs of the proceedings and the enforcement officer’s
costs of seizure.

(2) The court may make an order under subsection (1)

(a) on application by a judgment creditor who has delivered a
subsisting enforcement instruction to the enforcement officer,
and

(b) on being satisfied that the account debtor received the notice of
seizure and demand for payment or had actual notice of their
contents.

(3) If a judgment creditor makes an application under subsection (1), the
judgment creditor may give notice to all judgment creditors with
related notices of judgment requesting proportional contribution to
the cost of the application.

(4) On an application made under subsection (3), the court may make
any other order it considers appropriate.
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Requirement to provide information

144 (1) A person who has been given a notice of seizure under thisDivision

must

(a) notify the enforcement officer of any interest, known to the
person, held jointly with the judgment debtor in the account or
future account, and

(b) discloseto the enforcement officer theidentify of any other
account debtor in relation to the same account who isknown to
the person, including an account debtor that is

(i) aninsurer, guarantor or indemnitor with respect tothe
account,

(i) theissuer of a letter of credit relating to the account;

(iif) acorporation that isa subsidiary of or controlled by the
person who has been given the notice of seizure,

(iv) aperson whoisrelated by blood or marriage to the person
who has been given the notice of seizure,

(v) apartnership towhich the person who has been givethe
notice of seizure belongs, or

(vi) apartner if the notice of seizure hasbeen givento a
partnership.

(2) A person who hasbeen given a notice of seizure under section 126
and who paysthe amount of the account debt to the enforcement
officer does not incur any liability for damages under thisAct for a
failureto notify the enforcement officer asrequired by subsection (1)
(a) of theidentity of any other person who may have an interest in the
account or future account either jointly with the judgment debtor or
otherwise.

Application of third party procedure
145 Part 14 does not apply to an application under sections 141, 142 or 143 of
this Division.
Divison 3: MARKET SECURITIES

Application of this Division

146  ThisDivision appliesonly in respect of a security or security entitlement_as
that term isdefined in this Division.

Application of Divisons 1 and 2

147 (1) Except asprovided in thisDivision, Divison 1 of thisPart does not
apply to enforcement proceedings governed by this Division.

(2) Division 2 of this Part appliesto enforcement proceedings governed
by this Division, but in the event of a conflict between a provision of
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Division 2 and a provision of this Division the provision of this
Division prevails.

Definitions

148 (1) Except asotherwise provided, the following terms, have the same

meaning asin the [insert name given to the Uniform Securities Transfer
Act in the province/territory] apply to this Division:

“adverse claim”,
“appropriate person”,
“bearer form”,
“broker”,

“certificated security,
“clearing agency”
“commodity contract”,
“corporation”,
“endorsement”,

“entitlement holder”,
“entitlement order”,
“financial asset”,

“good faith”,

“holder”,

“instruction”,

“investment fund”,
“investment fund security”,

“issuer”,

“person”,

“protected purchaser”,
“purchase”.
“purchaser”,
“registered form”
“representative”,

“securities account”,
“securities intermediary”,
“security”,

“security certificate”,
“security entitlement”,

“transfer agent™, and
“uncertificated security”.

(2) If there is a conflict between a definition of a term incorporated by
reference under subsection (1) and a definition contained in another
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Division or Part of this Act, thedefinition provided by subsection (1)
appliesto this Division.

Saizure of securities and securities entitlements

149 Theinterest of ajudgment debtor in asecurity or a security entitlement
may be seized in accordance with Part 2, Division 8 of the [insert name
given to the Uniform Securities Transfer Act in the province/ territory].

Effect of seizure of a certificated security

150 (1) Upon seizure of a certificated security in bearer form, the
enforcement officer may

(a) dispose of the security, or
(b) otherwise realize upon itsvalue.
(2) Upon seizure of a certificated security in registered form

(a) the enforcement officer isan appropriate person to endorsethe
security for the purposes of the Securities Transfer Act [or insert
the name assigned to the Uniform Securities Transfer Act by the

province/territory],

(b) the enforcement officer may present the certificated security to
theissuer with arequest to register atransfer,

(c) theenforcement officer acquiresall of therightsand powers of
the judgment debtor and may take any action that could have
been taken by the judgment debtor,

(d) thejudgment debtor loses all rightsand powersto request a
transfer or otherwise deal with the certificated security for the
duration of the period that the seizureis effective.

Effect of seizure of an uncertificated security
151 (1) Upon seizure of an uncertificated security,

(a) the enforcement officer for the purposes of the enforcement
proceeding,

(i) isentitled to receive any information that the judgment
debtor would otherwise be entitled to receive,

(if) isentitled to present an instruction to theissuer that the
judgment debtor would otherwise be entitled to present or
givewith arequest toregister a transfer of an uncertificated

security,

(iii) isentitled to give any instructions, directions, or consent to
theissuer that thejudgment debtor would otherwise be
entitled to give,
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(b) theissuer must comply with any instruction, direction, request
or consent given by the enforcement officer where theissuer
would berequired to comply with theinstruction, direction,
request, or consent if it was given by the judgment debtor when
theinterest of the judgment debtor was not under seizure;

(c) theissuer must not act upon or comply with any instruction,
direction, request or consent given by thejudgment debtor for
the duration of the period that the seizureis effective;

(d) if theissuer isor becomes obliged to make any payment or
distribution with regard to an uncertificated security that the
issuer would otherwise have been obligated to make to the
judgment debtor, theissuer isobliged to make the payment or
distribution to the enforcement officer.

(2) If the substance of a duty imposed on an issuer by another statute,
regulation or ruleisthe subject of thissection, compliance with this
section by theissuer satisfiesthe duty imposed by that other statute,
regulation or rule.

Effect of seizure of a security entitlement
152 (1) Upon seizure of a security entitlement

(a) the enforcement officer, for the purposes of the enfor cement
proceeding

(i) isentitled to receive any information that the judgment debtor
would otherwise be entitled to receive,

(if) isan appropriate person who is entitled to originate an
entitlement order directed to the securitiesintermediary that
the judgment debtor would otherwise be entitled to originate,

(ii)isentitled to give any directions or consent to the securities
intermediary that thejudgment debtor would otherwise be
entitled to give,

(b) asecuritiesintermediary must comply with any entitlement
order, direction or consent given by the enforcement officer
where the securitiesintermediary would be required to comply
with an entitlement order, direction or consent if it was given by
the judgment debtor when the interest of the judgment debtor
was not under seizure;

(c) the securitiesintermediary must not act upon or comply with any
entitlement order, direction, consent or other instruction given by
the judgment debtor for the duration of the period that the
seizureis effective;

(d) if the securitiesintermediary is or becomes obliged to make any
payment or distribution with regard to a security entitlement that
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the securitiesintermediary would otherwise have been obligated
to make to thejudgment debtor, the securitiesintermediary is
obliged to make the payment or distribution to the enforcement
officer.

(2) If the substance of a duty imposed on a securitiesintermediary by
another statute, regulation or ruleisthe subject of this section,
compliance with this section by the securitiesintermediary satisfies
the duty imposed by that other statute, regulation or rule.

Effect of seizure of the interest of a judgment debtor that is subject to a prior security

interest

153

Upon the seizure of theinterest of ajudgment debtor where judgment
debtor’s interest is subject to a prior security interest

(a) enforcement officer acquires all of the rights and powers of the

judgment debtor and may take any action that could have been taken

by the judgment debtor, and
(b) the judgment debtor loses all rights and powers to deal with the

security or security entitlement for the duration of the period that the

seizure is effective.

No prejudiceto lien or security interest of securities intermediary

154

Notwithstanding sections 149 and 153, the seizure of a security
entitlement does not affect the security interest of the securities
intermediary in the security entitlement for the amount owed by the
judgment debtor to the securities intermediary at the time of seizure.

When a securities intermediary may complete a sale

155

(1) If a notice of seizure of a security entitlement is served on a securities

intermediary after the securities intermediary has received an
entitlement order directing the transfer or redemption of the
financial asset to which the security entitlement relates, and the

securities intermediary entered into commitments with third parties
to implement the entitlement order, the securities intermediary may

complete the entitlement order without regard to the notice of
seizure.

(2) Where, in the circumstances described in subsection (1), the

entitlement order directs the proceeds of any transfer or redemption

be paid to the judgment debtor or be credited to the judgment
debtor’s securities account and_payable to the judgment debtor on
demand, the securities intermediary shall, upon receipt, pay the
proceeds to the enforcement officer.

Missing Security Certificate

156

Where
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(a) realization of the judgment debtor’sinterest in a certificated
security would ordinarily require presentation of a security
certificate to theissuer,

(b) the security certificate appearsto have been lost, destroyed or
wrongfully taken, and

(c) theinstructing judgment creditor has made satisfactory provision
for indemnification of the issuer against any liability the issuer may
incur in respect of the certificated security,

the court on application by the enforcement officer may require the issuer
to acknowledge atransfer or other disposition of the security without
presentation of the security certificate.

Divison 10: NON-MARKET SECURITIES

Application of this Division

157 This Division appliesin respect of a security other than a security to
which Division 9 of this Part applies.

Application of Divisons 1 and 2

158 (1) Except asprovided in thisDivison, Divison 1 of thisPart does not
apply to enforcement proceedings governed by this Division.

(2) Division 2 of this Part appliesto enforcement proceedings governed
by this Division, but in the event of a conflict between a provision of
Division 2 and a provision of this Division the provision of this
Division prevails.

Definitions applicable to this Division
159 In this Divison
“certificated security” means a security that is represented by a
certificate;
“issuer” has the same meaning as in Division 9 of this Part;
“security” means an obligation of an issuer or a share, participation or
other interest in an issuer or in property or an enterprise of an issuer
(a) that is represented by a security certificate in bearer form or
registered form or the transfer of which may be registered on
books maintained for that purpose by or on behalf of the issuer,
and
(b) that is one of a class or series or by its terms is divisible into a
class or series of shares, participations, interest or obligations;

Comment:

This definition of security parallels the definition of “security”
in the Uniform Securities Transfer Act (USTA) except that the
reference in the USTA definition to the security being “of a
type, dealt or trade on securities exchanges or securities
markets” has been omitted. Similarly, that part of the USTA
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definition that refersto a security that, by their terms expressly
providesthat it is security governed by the USTA, has also been
omitted.

The USTA definition will also in incorporated by reference by
the proposed amendments to the Personal Property Security
Acts.

“uncertificated security” means a security that is not represented by a
certificate.

Seizure of a security

160 (1) Except as otherwise provided for in this Act, the interest of a
judgment debtor in a certificated security may be seized only by
actual seizure of the security certificate by an enforcement officer.

Comment
The opening phrase “Except as otherwise provided...” refers to

subsections (2) and (4).

(2) A certificated security for which the security certificate has been
surrendered to theissuer may be seized by an enforcement officer
giving anotice of seizurein the prescribed form to theissuer at the
issuer’s chief executive office.

(3) Except as otherwise provided for in this Act, the interest of a
judgment debtor in an uncertificated security may be seized only by
an enforcement officer giving a notice of seizure in the prescribed
form to the issuer at the issuer’s chief executive office.

Comment:

The opening phrase “Except as otherwise provided...” refers to
seizure under subsection (4) where a judgment debtor’s interest
IS subject to a security interest.

(4) Theinterest of ajudgment debtor in any of the following may be
seized by an enforcement officer giving a notice of seizurein the
prescribed form to a secured party

(a)a certificated security for which the security certificateisin the
possession of a secured party; or

(b) an uncertificated security registered in the name of a secured
party.
(5) Section 149 of Division 9 of thisPart does not apply to the seizure of
security asthat term isdefined in this Division.

76



CIVIL ENFORCEMENT OF JUDGMENTS PROJECT THIRD PROGRESS REPORT OF THE WORKING GROUP

Effect of seizure of a certificated security

161 (1) Upon seizure of a certificated security in bearer form, the
enforcement officer may

(a) dispose of the security, or
(b) otherwise realize upon itsvalue.

(2) Upon seizure of a certificated security in registered form

(a) the enforcement officer isan appropriate person to endorsethe
Security,

(b) the enforcement officer may present the certificated security to
theissuer with arequest to register atransfer accompanied by a
certificate of the enforcement officer stating that the document
has been endorsed by the enforcement officer under this Act,

(c) theenforcement officer acquiresall of therightsand powers of
the judgment debtor and may take any action that could have
been taken by the judgment debtor,

(d) thejudgment debtor losesall rights and powersto request a
transfer or otherwise deal with the certificated security for the
duration of the period that the seizureis effective.

(e) theissuer must comply with any instruction, direction, request or
consent given by the enforcement officer where the issuer would
be required to comply with theinstruction, direction, request, or
consent if it was given by the judgment debtor when the interest
of the judgment debtor was not under seizure;

(f) theissuer must not act upon or comply with any instruction,
direction, request or consent given by thejudgment debtor for the
duration of the period that the seizureis effective;

(g) if theissuer isor becomes obliged to make any payment or
distribution with regard to a certificated security that theissuer
would otherwise have been obligated to make to the judgment
debtor, theissuer isobliged to make the payment or distribution
to the enforcement officer.

Effect of seizure of an uncertificated security
162 (1) Upon seizure of an uncertificated security,

(a) the enforcement officer for the purposes of the enforcement
proceeding,

(i) isentitled to receive any information that the judgment
debtor would otherwise be entitled to receive,

(if) isentitled to present an instruction to theissuer that the
judgment debtor would otherwise be entitled to present or
givewith arequest toregister a transfer of an uncertificated
security accompanied by a certificate of the enforcement
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officer stating that the document has been endor sed by the
enforcement officer under thisAct,

(iii) isentitled to give any instructions, directions, or consent to
theissuer that thejudgment debtor would otherwise be
entitled to give,

(b) theissuer must comply with any instruction, direction, request
or consent given by the enforcement officer where theissuer
would berequired to comply with theinstruction, direction,
request, or consent if it was given by the judgment debtor when
theinterest of the judgment debtor was not under seizure;

(c) theissuer must not act upon or comply with any instruction,
direction, request or consent given by thejudgment debtor for
the duration of the period that the seizureis effective;

(d) if theissuer isor becomes obliged to make any payment or
distribution with regard to an uncertificated security that the
issuer would otherwise have been obligated to make to the
judgment debtor, theissuer isobliged to make the payment or
distribution to the enforcement officer.

(2) If the substance of a duty imposed on an issuer by another statute,
regulation or ruleisthe subject of thissection, compliance with this
section by theissuer satisfiesthe duty imposed by that other statute,
regulation or rule.

Obligation of issuer to provide information to enforcement officer

163 After anotice of seizureisgiven to an issuer, if theissuer receivesa
request from the enforcement officer, theissuer must provideto the
enforcement officer with the names and addresses of all registered
holders of the securities of the issuer.

Obligation of issuer to inform others of the seizure

164 After anotice of seizureisgiven to an issuer, if theissuer receivesa
request from a person who is otherwise entitled to receive infor mation
from theissuer regarding the ownership of a security, theissuer must
inform such person of the seizure of theinterest of thejudgment debtor
in the security.

Transfer restrictions

165 (1) Except asotherwise providein thisDivision of thisAct, an
enforcement officer isnot bound by restrictions on or a prohibition of
the sale or other disposition of or dealing with a seized security that is
contained in the by-laws, articlesor internal rules of theissuer of that
security or a shareholders agreement relating to the seized security.

(2) Despite subsection (1) and subject to subsection (3), the enforcement
officer must in selling a seized security use a method of sale that
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(a) followsasclosely as possible the procedure that the judgment
debtor would berequired to follow in order to sell a seized
security, and

(b) providestheissuer and the other personswho own a security of
that issuer areasonable opportunity to redeem or buy a seized
security beforeit isoffered for saleto any other person.

(3) The enforcement officer isnot required to comply with subsection (2)
to the extent that the method of salereferred toin subsection (2)
would prevent the security from being sold at all or prevent them
from being sold within a reasonable time or for a reasonable price.

Notice of intended sale
166 On beinginstructed to sell a seized security, the enforcement officer must
give a notice of intended sale to
(a) theissuer,
(b) any person who, to the knowledge of the enforcement officer, would
have a preferential right to acquire the seized security on a
voluntary sale by the judgment debtor, and
(c) every registered holder of a security of theissuer asdisclosed by the
issuer pursuant to section 163, by delivering the noticeto the
address of the holders set out in therecord provided by the issuer
pursuant to section 163.

Notice of intended sale must set out method of sale
167 Thenotice of intended sale must set out the method of sale or the method
through which the value of the security isto be obtained.

Addresses that may be used for giving of notice of intended sale
168 A notice of intended sale
(&) may be sent to the address of a registered holder of the security
as set out in therecords of theissuer disclosed by theissuer
pursuant to section 163.
(b) shall be deemed to have been given to all holders of securities of
theissuer when it has been given to all registered holders of
securities disclosed by theissuer pursuant to section 163.

No further steps until 15 days after notice of intended sale is given

169 After complying with section 166, the enforcement officer must not take
any further stepsto sall the security until 15 days have elapsed from the
day that the notices were given under section 166.

Rights of persons who would otherwise be entitled to purchase or redeem seized

security

170 (1) Subject to subsection (2), a person who would otherwise be entitled to
buy or redeem the seized security for a predetermined priceor at a
pricefixed by referenceto a predetermined formulaisentitled to buy
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or redeem the seized security from the enforcement officer for that
price.

(2) If
(a) the corporate by-law, shareholders agreement or other record

under which the a person referred to in subsection (1) would be
entitled to buy or redeem the seized security for a predetermined
priceor at a pricefixed by referenceto a predetermined formula
was made, agreed to by the judgment debtor, or created within
the period beginning on theday that is5 years before the date of
theregistration of a notice of judgment against the judgment
debtor by any of the judgment creditorswho have given a
subsisting enforcement instruction to the enforcement officer, and

Comment:

The 5 year period was selected because that is the maximum
“reach-back” period found in the Bankruptcy and Insolvency
Act, namely s. 91(2)

(b) ajudgment creditor who has given a subsisting enforcement
instruction to the enforcement officer believesthat the price at
which the seized security may be bought or redeemed under
subsection (1) is conspicuoudly lessthan the value of the security,
the judgment creditor may make an application to the court to fix
the price at which the seized security may be bought or redeemed.

Comment:

The phrase “conspicuously less” has been drawn from s. 100 of
the Bankuptcy and Insolvency Act that enables the court permits
the court, on application of the trustee, to undertake a review of
tranactions entered into by a bankrupt in the year preceding the
bankruptcy. If the court finds that the consideration in the
reviewable transaction is “conspicuously greater or less than the
fair market value of the property” the court may give judgment
for the difference.

(3) If an application ismade under subsection (2), and if the court
determines
(a) that the price at which the seized security may be bought or
redeemed under subsection (1) is conspicuoudly lessthan the
value of the security, and

Comment:

The applicant would have the burden of proving that the price is
conspicuously less that the value of the security. This would
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likely require the applicant to adduce evidence from qualified
appraisers with regard to the value the company.

(b) permitting a person to buy or redeem the seized security at the
predetermined price or the pricefixed by referenceto a
predetermined formula under subsection (1) will have the effect
of preventing the applicant and other judgment creditorswho
have given a subsisting enforcement instruction to the
enforcement officer from satisfying their judgments because the
judgment debtor does not have enough exigible property from
which thejudgments may be satisfied,

the court may fix the pricethat a person who would otherwise be
entitled to buy or redeem the seized security must pay to acquire or
redeem the seized security and that price shall bear a reasonable
relationship to the value of the seized security.

Comment:

The effect of paragraph will mean that the applicant must
demonstrate that the applicant has sought to satisfy its judgment
and those of other subsisting judgment creditors from other
property of the judgment debtor before a court will override the
predetermined price.

Right of issuer or other ownersto acquire seized security
171 (1) At any time beforethe sale or other disposition of a security, the
issuer or any person who owns a security of theissuer may pay to the
enforcement officer an amount that isthe lesser of
€)) an amount sufficient to
(i) dischargethejudgmentsof all judgment creditorswho have
delivered a subsisting enforcement instruction to the
enforcement officer,
(if) pay theoutstanding fees or charges of the enforcement officer,
and
(i) pay the taxable costs of the instructing judgment creditor, or
(b) an amount equal to the value of the security.

(2) Upon payment of the amount referred to in subsection (1),

(a) the enforcement officer must release the seized security from
seizure and notify theissuer of therelease,]

(b) aperson who paid an amount equal to the value of the seized
security isentitled to berecorded astheregistered owner of the
security by theissuer;

(c) aperson who paid an amount that islessthan the value of the
seized security isdeemed to have a security interest in the
security, to which the Personal Property Security Act applies, to
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the extent of theamount paid and interest thereon at therate set
for unpaid judgments, calculated from the date when the payment
was made to the enforcement officer.

Right of other owners to tender to their securities for sale by the enforcement officer

172 If no person exercisestheright under section 136 within 15 daysreferred
to in section 134, an owner of a security of theissuer, including the
judgment debtor wherethe seizure did not include all of the securities of
theissuer owned by the judgment debtor, may:

(a) upon tender to the enforcement officer of executed transfer
documentsrelating to all of securities of thisissuer owned by that
person,

(b) upon proof satisfactory to the enforcement officer of compliance
with the articles, by-lawsor internal rules of the issuer or the
terms of a shareholder’s agreement affecting the disposal of the
security,

require the enforcement officer to offer for sale, along with the security
seized, all the securities of the issuer owned by that person on terms
identical to those applicable to the security seized.

Enforcement officer may decline to sell securities tendered for sale
173 Nothing in section 172,

(a) precludes the enforcement officer from selling only the seized
security if, in the opinion of the enforcement officer, all of the
securities tendered for sale under section 172 cannot be sold,

(b) permits the enforcement officer to sell, without the consent of the
person who has tendered securities for sale, fewer than the total
number of securities tendered for sale under section 172.

Right to Proceed with Disposition of Security
174 The enforcement officer may proceed to dispose of the seized security if:
(a) a written notice of intention to exercise the right referred to in
section 170 or 171 is not given to the enforcement officer within 15
days referred to in section 169; or
(b) the enforcement officer is not satisfied that the person, who has
given a notice of intention to exercise the right referred to in
section 170 or 171, has the ability to pay the required amount
within the time specified by the enforcement officer.

Comment:

If the time for payment specified by the enforcement officer is
unreasonable, an application may be made to the Court under the
following subsection.

Application to Court regarding proposed method of selling seized security
175 (1) On application by the enforcement officer or any interested person,
the court may make any order that the court considers appropriate
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regarding the method of liquidating seized security, including an
order doing one or more of the following:
(a) approving, with or without modification, or rejecting
(i) the method of sale proposed by the enforcement officer or by
any other person,
(if) any proposed term of the sale, or
(iif)any proposed method of realizing the value of the seized
security other than through sale;
(b) suspending sale proceedings,
(c) directing that theissuer be liquidated and its proceeds disposed of
according to law.

(2) Where

(8) a security of an issuer that is not incorporated or otherwise
congtituted under the laws of the provinceis seized under thisAct,
and

(b) the court issatisfied that theissuer or some other person islikely
to suffer actual prejudice asaresult of a conflict between
anythingin this Act and the laws under which theissuer is
incorporated or otherwise constituted,

the court may, upon the application of an interested person, make

any order it considers necessary to prevent theissuer or person from

being pre udiced.

When method of sale is deemed to have met requirements of the Act

176 If the enforcement officer has sent a notice of an intended saleto the
per sons mentioned in section 166 and no person has exercised their
entitlement under sections 170 or 171 before the seized security issold,
the method of sale set out in the notice of intended sale is deemed to have
met the requirements of this Act.

Purchaser at enforcement officer’s sale acquires all rights of judgment debtor

177 A person who purchases a security in an enforcement officer’s sale or
otherwise acquiresa security interest in a security as provided in this
Division acquires:

(a) all of therightsand obligations of the judgment debtor in the
security or associated with it, including theright to betreated asa
party to a shareholders’ agreement relating to the management of
the affairs of the issuer; and

(b) to be registered as owner of the security in the records of the issuer
in place of the judgment debtor.

Effect of Transfer on Shareholders’ Agreements

178 (1) In addition to any agreement to which a person who purchasesa
security under section 177 is considered by [insert name of the
province’s or territory’s statute governing corporations] to be a party,
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the person shall be deemed to be a party to a shareholders agreement
regarding

(a) the management of the affairs of theissuer, or

(b) the exercise of voting rights attached to the seized shares,
to which the judgment debtor was a party at the time of the seizure
and of which the person who purchases a security under section 177
had knowledge at thetime of the purchaseif the shareholders
agreement contains provisionsintended to havethe effect of
precluding the judgment debtor from transferring the security,
except to a person who agreesto be a party to that shareholders
agreement.

(2) Notwithstanding subsection (1) and [insert name of the enacting
province’s or territory’s statute governing corporations], the court may
declare that person who purchases a security under section 177 isnot
bound by aterm or provision of an agreement, by-law or article that
discriminates against a transferee of a security by reason of the
transferee acquiring the securities through enforcement proceedings.

Issuer must amend its records to indicate purchaser from enforcement officer
179 Theissuer of a security shall amend itsrecords so asto indicate therights of

aperson referred toin section 177.

Missing Security Certificate

180

Where
(a) realization of the judgment debtor’sinterest in a certificated
security would ordinarily require presentation of a security
certificate to theissuer,
(b) the security certificate appearsto have been lost, destroyed or
wrongfully taken, and
(c) theinstructing judgment creditor has made satisfactory provision
for indemnification of the issuer against any liability the issuer
may incur in respect of the certificated security,
the court on application by the enforcement officer may requirethe
issuer to acknowledge a transfer or other disposition of the security
without presentation of the security certificate.

PART 10: LAND

Comment

Some provinces/territories may decide to enact this Part as an amendment to
the Land Title Act or similar statute.

Definitions
181 In this Part:
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“interest in land” includes full ownership and an interest less than full
ownership;

“registry” means the registry referred to in Parts 5 and 6 of the Act.

Comment

The term “registry is defined in s. 1. Consequently, this term
will not need to be defined in this Part unless a
provinces/territories decides to enact Part 10 as an amendment to
the Land Title Act or a similar statute.

In the following sections 182 — 184, two options are provided.
These options reflect different approaches to the manner in
which a judgment may become an enforcement charge on a
judgment debtor’s interest in land.

OPTION #1 (The Saskatchewan/Newfoundland Option)

Registration in the registry

182 (1) Theregistration of a notice of judgment in theregistry under section
37 creates an enforcement charge on all interestsin land held by the
judgment debtor at thetime of registration and any interest in land
acquired by thejudgment debtor after theregistration and beforeits
discharge.

(2) An enforcement charge created under subsection (1) charges any
interest in land of the judgment debtor despite provision in thisor
any other Act that declaresan interest in land to be free from seizure
and saleto enforce a judgment.

(3) Unlessotherwise ordered by the court, an enfor cement charge
created under subsection (1) remainsin effect even though an appeal
has been taken against the judgment or an order has been made
staying enforcement of the judgment.

Priority of enforcement charge

183 (1) Except asotherwise provided in thisor any other Act, an
enforcement charge created under section 182 has priority over

(8) aninterest in land, which is subject to the enfor cement charge,
that, at the date the enforcement charge cameinto existence,
could have been registered but was not registered as provided by
[insert the name of the Land Titles Act or similar statute in the
enacting jurisdiction];

(b) aregistered or unregistered interest in land, which issubject to
the enforcement charge, acquired from the judgment debtor
after the charge came into existence,

but, unlessregistered under section 184, the enforcement charge
created by theregistration of notice of judgment under section 37
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doesnot havepriority over aregistered interest in land if, at thetime
that that registered interest was acquired, the name of the grantor of
that interest, asthat name appearsin the records of the [insert the
name of the land titles office or land registry] when used to search the
registry, would not disclose the enforcement charge.

(2) An enforcement charge created under section 182, whether or not
registered under section 184, does not have priority over

(a) amortgage, registered before the enforcement charge cameinto
existence, that secures:

(i)

(i1)

a specific principal sum, even though advances and
obligations under the mortgage are made or incurred after
the enforcement charge cameinto existence or was
registered under section 182 or 184, or

arevolving line of credit up to a specific principal sum,
even though advances and obligations under the mortgage
are made or incurred after the enforcement charge came
into existence or was registered under section 184 and even
though, at any time during theterm of the mortgage, there
may not be any outstanding advancesto be secured;

(b) amortgage, registered after the enforcement charge cameinto
existence,

(i)
(i)

if and to the extent that the mortgage secures value given
and used to acquiretheinterest mortgaged, and

if themortgage isregistered in accordance with [insert the
name of the Land Titles Act or similar statute in the enacting
jurisdiction] not later than 15 days following theregistration
of the transfer by which thejudgment debtor acquired the
interest mortgaged.

Registration and creation of an enforcement charge against title or interest in land
(1) After anoticeof judgment has been registered as provided in section

184

(2)

182, an application may be made by the judgment creditor, in
accordance with [insert the name and applicable section number of the
Land Titles Act or similar statute on the enacting jurisdiction], to register
the notice of judgment against thetitle or registered interest
identified in the application.

Theregistration of a notice of judgment as provided in subsection (1)
creates an enforcement charge on thetitle or interest in land
described in theregistration.

(3) An enforcement chargereferred to in subsection (2) is effective for

the purposes of this Part from the time of the registration.
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OPTION #2 (The Alberta/British Columbia Option)

Registration and creation of a charge against judgment debtor’s title or interest in
land

182 (1) If anotice of judgment has been registered in the Registry in
accordance with Parts 5 and 6 of this Act, ajudgment creditor may,

(&) inthecase of land under the [insert thetitle of the Land Titles Act
or similar Act in the enacting province/territory] make an
application in accordance with [insert thetitle of the Land Titles
Act or similar Act in the enacting province/territory] to register the
notice of thejudgment against thetitleto, or an interest in, land
of thejudgment debtor described in the application.

(b) inthecaseof land that isnot recorded under the [insert the title
of the Land Titles Act or similar Act in the enacting Province or
Territory], make an application to register, file or otherwise
record the notice of judgment against an interest in land of the
judgment debtor described in the application that isfiled in
accordance with the regulations.

(2) Theregistration of a notice of judgment in accordance with
subsection (1) creates an enforcement chargethat chargesthetitle or
interest in land of the judgment debtor against which the notice of
judgment isregistered.

(3) An enforcement charge created by subsection (2) chargesthetitle or
interest in land of the judgment debtor despite any provision in this
or any other Act that declaresthetitleor interest to befree from
seizure and sale to enforce a judgment.

(4) Unlessotherwise ordered by the court an enforcement charge created
under subsection (2) remainsin effect even though an appeal has
been taken against thejudgment or an order has been made staying
enforcement of the judgment.

Priority of enforcement charge

183 (1) Except asotherwise provided in thisor any other Act, an
enforcement charge created under section 182 has priority over

(a) aninterest in land, which is subject to the enfor cement charge,
that, at the date the enforcement charge cameinto existence,
could have been registered but was not registered as provided by
[insert the title of the Land Titles Act or similar Act of the enacting
Province or Territory];

(b) aregistered or unregistered interest in land acquired from the
judgment debtor after the enforcement charge cameinto
existence.
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(2) An enforcement charge created section 182 does not have priority
over

(a) amortgage, registered before the enforcement charge cameinto
existence, that secures:

(i) aspecific principal sum, even though advances and
obligations under the mortgage are made or incurred after
the enforcement charge came into existence under section
182(2); or

(if) arevolving line of credit up to a specific principal sum even
though advances and obligations under the mortgage are
made or incurred after the enforcement charge cameinto
existence under section 182(2) and even though, at any time
during the term of the mortgage, there may not be any
outstanding advances to be secured;

(b) amortgage, registered after the enforcement charge cameinto
existence,

(i) if and tothe extent that the mortgage securesvalue given
and used to acquiretheinterest mortgaged, and

(i) if themortgageisregistered in accordance with [insert the
name of the Land Titles Act or similar statute in the enacting
jurisdiction] not later than 15 days following theregistration
of the transfer by which thejudgment debtor acquired the
interest mortgaged.

When an enforcement charge terminates
184 Except as otherwise prescribed, an enforcement charge that chargesthe
titleto or an interest in land terminates on the earlier of
(a) thedischarge of theregistration, and

(b) theexpiry of the limitation period for the enfor cement of the
judgment.

THE REMAINING SECTIONSAPPLY TO BOTH OPTIONS

Effect of enforcement charge on joint tenancy
185 (1) An enforcement charge created under section 182 that chargesan
interest in land of a judgment debtor held in joint tenancy
(a) doesnot, of itself, suspend or sever thejoint tenancy, and
(b) iseffective until removed in accordance with this Part.
(2) If aninterest in land of a judgment debtor isheld in joint tenancy
with a person who isnot ajudgment debtor, any enforcement charge
that chargesthat interest continuesto chargetheinterest of the

surviving joint tenants despite the death of the judgment debtor,
whether or not thejoint tenancy iswith survivorship.
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(3) Theenforcement charge referred to in subsection (2) chargesthe
interest in land only to the extent of an amount equal to the lesser of

(a) the amount owing on the enforcement charge, and

(b) the value, as of the date of the judgment debtor’s death, of the
deceased judgment debtor’s interest if it had been severed by
partition and sold by the enforcement officer as an interest as a
tenant in common.

(4) For the purpose of subsection (3)(b), “value” means the amount that
could reasonably be expected to be realized as a result of an
enforcement proceeding.

Determination of sharesin a joint tenancy

186 (1) If an interest in land of a judgment debtor that is charged by an
enforcement charge is held in joint tenancy, there is a rebuttable
presumption that each joint tenant has an equal share in the interest
in land.

(2) On application by the enforcement officer or an interested person,
the court may determine that

(a) the share of the judgment debtor is greater or less than that
specified in subsection (1), or

(b) a person does or does not hold a joint interest with the judgment
debtor in an interest in land affected by the enforcement charge
created under section 182.

(3) If an interest in land is charged by an enforcement charge created
under section 182, the onus of proving that the judgment debtor holds
that interest jointly with another person, and of proving the extent of
the interest held by that other person, is on that other person.

Severance of a joint tenancy upon sale or court order for sale
196A joint tenancy is severed when
196 an enforcement officer enters into an agreement to sell the
judgment debtor’s interest in the land, or
196 a court orders the judgment debtor’s interest be sold.

Effect of bankruptcy of judgment debtor

196 A trustee in bankruptcy of a judgment debtor succeeds to the interest of a
judgment creditor under an enforcement charge created under section
182 before date of the initial bankruptcy event and the trustee in
bankruptcy may, on behalf of all unsecured creditors, assert any priority
of the enforcement charge that the judgment creditor would have been
entitled to assert.
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Notice of intention to sall

189 (1) After receiving enforcement instructionsfrom an instructing
judgment creditor to sell an interest in land of a judgment debtor, the
enforcement officer must give a notice of intention to sell to

196the judgment debtor, and

196if thejudgment debtor holdstheinterest in land in joint tenancy
or tenancy in common, the other personswhose interest asa
joint tenant or tenant in common isregistered in accordance
with [insert the name of the Land Title Act or smilar statute
governing the registration of interest in land in the province or
territory].

196 After a notice of intention to sell has been given under subsection (1),
the enforcement officer may enter on or gain accessto the land for
the purpose of conducting any inspection that isreasonably required
to effect a sale of the land.

Growing crops may be sold as part of land if included in notice of sale

196 Unharvested crops may be sold aspart of a sale of land under thisPart if the
notice of intention to sell statesthat the crops areto be sold along with
the land.

Waiting period between notice of intention to sell and offering land for sale

191 (1) If an enforcement officer has given a notice of intention to sell an
interest in land and

196the judgment debtor isa natural person and the judgment
debtor or a dependent of the judgment debtor resideson the
land,

196the judgment debtor isa corporation, the primary business of
the corporation isfarming and an officer or director of the
corporation or a dependent of the officer resides on theland, or

196the court otherwise orders

the enforcement officer must not, unless otherwise permitted by the
court, offer or advertisetheland for sale until a waiting period of
[insert period of time chosen by the enacting jurisdiction] has elapsed
from the day on which the notice of intention to sell was delivered to
the judgment debtor.

196 The court may, subject to subsection (3), extend or shorten the
waiting period provided by subsection (1).

196 The court may shorten the waiting period provided by subsection (1)
only if the court is satisfied that theinterest in land is not exempt
from saleunder Part 11.
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Right of joint tenant or tenant-in-common to purchase judgment debtor’s interest

192 (1) After anoticeof intention to sell has been given under section 189, a
person who isajoint tenant or a tenant-in-common with respect to
theinterest in land charged by an enforcement charge, hasaright,
exercisable at any time before the enforcement officer has entered
into an agreement to sell the property, to purchase the judgment
debtor’s interest in the property at its fair market value.

196 At least 10 days after giving the last of the notices the enforcement
officer is required to give under section 189, the enforcement officer
may proceed to sell the judgment debtor’s interest unless a person
referred to in subsection (1) delivers to the enforcement officer a
written notice of intention to exercise the right referred to in
subsection (1) and

196 payment of the fair market value of the judgment debtor’s
interest in land, or

196 security, in a form satisfactory to the enforcement officer, to
secure the payment of the fair market value of the judgment
debtor’s interest in land.

196 On application by the enforcement officer or an interested
person, the court may

196 determine the market value of the judgment debtor’s interest, or
196 extend the period of time referred to in subsection (2).

Sale of judgment debtor’s interest

193 (1) Subject to section 192, and unless a court otherwise orders, any
interest in land of the judgment debtor that issubject to an
enforcement charge created under section 182 issubject to saleor to
be otherwise dealt with in accordance with thisAct, the regulations
under thisAct, and [insert areferenceto thelocal practicein the
enacting jurisdiction with regard to sales of land where there has
been a default under a mortgage].

196 Unlessthe court ordersotherwise, any judgment creditor may bid at
a sale conducted by the enforcement officer and purchasethe interest
in land of the judgment debtor charged by the enforcement charge.

Method of sale
Comment
A province/territory may adopt procedures that already exist in
the province/territory with regard to the method of sale of land.
In the absence of the adoption of other procedures, section 194
will apply.
194 (1) At least 30 days before offering an interest in land for sale, the
enforcement officer must deliver a notice of the method of salein the
prescribed form to
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196the judgment debtor,
196theinstructing judgment creditor,

196judgment creditorswho have given a subsisting enfor cement
instruction to the enforcement officer,

196 any person who has an interest in land that isrecorded against
thetitle to theland and whose interest may be adver sely affected
by the sale, and

196any other person specified by theregulations.

196 The notice of the method of sale must set out
196the method of sale,
196the terms of the sale, and
196 any additional information prescribed by regulation.

196 The notice of the method of sale may set out the minimum price
for which the judgment debtor’s interest in land will be sold.

196 The notice of the method of sale must state that a person who
objects to the proposed method of sale, terms of sale or any
minimum price that may be stated in the notice must deliver a
notice of objection to the enforcement officer within 30 days
after receiving delivery of the notice of the method of sale.

196 If the notice of the method of sale sets out the minimum price for
which the interest in land will be sold, the following applies:

196 the notice must state that any person who objects to the interest
in land being sold for the proposed minimum price must deliver
a notice of objection to the enforcement officer within 30 days
after receiving delivery of the notice of the method of sale;

196 if any person delivers a notice of objection to the enforcement
officer within the time referred to in paragraph (a), the
enforcement officer must not sell the interest in land except on
terms that are approved by the court;

196 if a notice of objection is not delivered to the enforcement officer
within the time referred to in paragraph (a), the enforcement
officer may, without an order of the court, complete the sale of
the interest in land for a price that equals or exceeds any
minimum price set out in the notice of method of sale.

196 If the notice of the method of sale does not set out the minimum price
for which the interest in land will be sold, the following applies:

196 on entering into an agreement to sell the interest in land, the
enforcement officer must deliver a notice of the terms of the sale
to

196 every person to whom a notice of the method of sale was
delivered, and
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196if theinstructing creditor isthe buyer, every other
judgment creditor who has given a subsisting enforcement
instruction to the enforcement officer at thetimethat the
noticeisgiven;

196 the notice of the terms of sale must state that any person
who objectsto the terms of the proposed sale must deliver a
notice of objection to the enforcement officer within 15
days after receiving the notice of the terms of sale;

196if a notice of objection isdelivered to the enforcement
officer within thetimereferred toin paragraph (b), the
enforcement officer must not complete the sale unless
authorized to do so by the Court;

196if a notice of objection isnot delivered to the enforcement
officer within thetimereferred toin paragraph (b), the
enforcement officer may, without an order of the court,
completethe sale.

Transfer of land following a sale
Comment
A province/territory may adopt procedures that already exist in
the province/territory with regard to the transfer of land
following a sale by a sheriff, court bailiff or enforcement officer.
In the absence of the adoption of other procedures, section 195
will apply.

195 (1) After completion of the sale of an interest in land under this Part, the
enforcement officer must execute a [insert the term used in the enacting
jurisdiction such as “deed”, “conveyance”, etc.] transferring the interest
in land, to the purchaser.

196 A [insert term used in subsection (1) to describe transfer, deed, or
conveyance] purporting to be executed by an enforcement officer is
proof of the enforcement officer’s authority.

196 If an enforcement officer enters into a contract under this Part to sell
a judgment debtor’s interest in land, the [insert the name of the
appropriate official in the Land Titles Office of the enacting Province or
Territory such asthe Registrar of Titles] must, unless otherwise ordered
by the court and subject to subsection (5), transfer the interest in land
to the purchaser and issue a new title accordingly after

196 there is filed with the registrar

196 an application for the registration,

196 a [insert the term used in subsection (1) to describe the
transfer, deed, or conveyance] relating to the sale that is
executed by the enforcement officer in accordance with
subsection (1),
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196 a certificate of the enforcement officer certifying that the
enforcement officer has complied with the requirements of
this Part and that

196 a notice of objection to the sale was not delivered tothe
enforcement officer within the period of time
prescribed under section 194, or

196 a notice of objection tothe sale was delivered to
enforcement officer within the period of time
prescribed under section 194 and the Court has
authorized the sale of the land, and

196 thereisfiled with theregistrar such other recordsas
may be prescribed.

196 After an interest in land isregistered in the name of
the purchaser under subsection (3), all interests, which
charged theinterest of the judgment debtor and that
wer e subordinate to the enforcement charge under
which the enforcement proceeding was conducted, are
cancelled.

196 If an interest in land issold under a court order
referred to in subsection (3)(b)(ii) or made under
section 194(5)(b) or (6)(c), the [insert name of
appropriate official named in subsection (2)] must not
transfer theinterest until the [insert name of official
from above] has been satisfied by the enforcement
officer

196that all personswho have a right to appeal that order have given

written undertakings not to appeal the order or, if the order has
been appealed, not to take a further appeal, or

196in the case of the appropriate undertakings not being given
under paragraph (a),
196that the order isno longer subject to an appeal, or

196if the order has been appealed, that the appeal has been
concluded and the order isno longer subject to a further

appeal.

(6) If the enforcement officer hassold an interest in land for which atitle
has not been granted or that has not been registered, a transfer
executed by the enforcement officer in the form prescribed conveys
theinterest in land to the purchaser from the enforcement officer.

Discharge of registration of a notice of judgment

196 (1) A person who purchases an interest in land from an enfor cement
officer and who paysto the enforcement officer an amount equal to the
lesser of
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(a) the amount recoverable on all judgmentsin relation to which the
enforcement officer hasrecelved a subsisting enforcement
instruction, and

(b) a pricethat could reasonably be expected to be obtained on a
sale conducted as part of an enforcement proceeding

isentitled to have all the notices of judgment that charge theinterest
in land discharged from theregistry and the[insert the name of the
Land Titles Office or Registry] notwithstanding that a judgment
creditor does not receive full satisfaction of the judgment.

Comment

Professors Buckwold and Cuming explain the need for the last

language following the word “notwithstanding” in their

Explanatory Note following this section, as follows:
This provision would address the situation in which a person
pays the full amount owing to a judgment creditor but the
creditor refuses to discharge an enforcement charge because
he or she will get only a portion of the money paid as a result
of the operation of this Part. It codifies the position taken by
the Saskatchewan Supreme Court in Trust and Loan
Company v. Cook (1910), 3 Sask L. Rep. 210. This could
occur in the following circumstances. A person buys
property from the judgment debtor that, at the time of the
purchase, is subject to an enforcement charge in favour of a
judgment creditor. After title to the property has passed to
the buyer, other judgments are registered against the seller.
The buyer pays the amount secured by the enforcement
charge on the property he or she bought and demands that it
be removed. Under section 78 {s. 196 of the Uniform Act},
the judgment creditor could not refuse to discharge his or her
enforcement charge on the basis that, under this Part, he or
she would have to share the amount paid by the buyer with
other judgment creditors and would thus not receive full
payment of the amount owing under his or her judgment.

(2) An enforcement chargethat chargesan interest in land must be
removed in themanner prescribed

(&) when registration of the notice of judgment in the [insert the
name of the Land Titles Office or Registry] expires,

(b) when thejudgment to which the enforcement chargerelatesis
satisfied, withdrawn or otherwise not enforceable, or

(c) on application to [insert the name of the appropriate official in the

Land Titles Office of the enacting Province or Territory such as the
Registrar of Titles] in the manner prescribed, by the judgment
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creditor named in theregistration creating the enforcement
charge.

PART 11: EXEMPTIONS

Comment

This Part has been restructured since the date that the Summary of this Act was
prepared for distribution to the delegates at the Annual Meeting. Division 1
now deals with general provisions that apply to both property exemptions and
income exemptions. This is followed by “Division 2: Property Exemptions”
and “Division 3: Income Exemptions”.

The following Table of Concordance relates the Summary of the Act to the
current section numbers. In the text of this Part of the Act, the new section
number appears first in bold face type/followed by a slash and the section
number which appears in the Summary of the Act, in regular type.

Summary of the Act section number Current section number
191  Natural Person’s claim for exemption 192

192  Claiming exemption re: Closely-held company 192

193  Dependent’s eligibility to claim exemption 192
194 Onus of establishing eligibility to exemption under 192 192
195 Date for determining application of exemption 196(3); 197(2)
196 Waiver of exemption 193
197 Exemptions of specific types of property ................ 200
198 Property that may not be claimed as exempt 201
199 Property shall not be seized if likely exempt 202
200 Co-ownership — effect on exemption  .................. 203
201 Requirement to provide information 194
202 Time for delivery exemption claim form 195
203 Failure of judgment debtor to specify property 196(2)
204 Determination of exemption claim by officer 196
205 Review of determination by court 197
206 Onus of proof 198
207 Procedure where value exceeds maximum permitted 204
208 Proceeds of exempt property remain exempt 205
209 Definition of income 206
210 Exemption formula 207
211 Where income attributable to only part of period 208
212A Where income attributable to longer period 209
212B Exemption where income not attributable to period 210
213 Variation of exemption by court order 211
214 Requirement to provide information 212

215 Deposit accounts 213
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Divison 1: GENERAL

Application of this Division
191 Unlessotherwise provided, Divison 1 appliesto thewhole of this Part.

Who may claim an exemption under this Part
192/191 (1) Save asprovided in thisPart, only a natural person should be entitled
to claim property as exempt property or income as exempt income.

Comment:

The terms “exempt property” and “exempt income” are defined
ins. 1.

Division 2 contains exceptions to the rule that exempt property
may only be claimed by a natural person.

Division 3 contains an exception to the rule that exempt income
may only be claimed by a natural person.

(2) A natural person who holdsthe controlling interest in a corporation
that isa judgment debtor may claim property of the judgment debtor
as exempt property if that natural person would be entitled to claim
the exemption if the natural person were the judgment debtor.

Comment

In the words of Professors Cumming and Buckwold, in the

Saskatchewan Interim Report, this proposal isa
"... recognition of the fact that a small, closely-held
corporate debtor may in reality be nothing more than an
individual using an incorporated form of business
organization. Consequently it would allow the individual
to claim exemption rights with respect to property of a
such a corporation that is a judgment debtor. However,
the exemption right would be limited in this context to
tangible personal property that the individual personally
uses in carrying out functions that earn income for the
corporation.”

(3) Subsection (2) applies only with respect to tangible personal property
that the natural person personally usesto earn income for the
corporation where:

(a) the principal portion of the net income earned by the
corporation ispaid to the natural person claiming the exemption
asdividendsor assalary; and

(b) the amount paid asdividendsor as salary isthe primary source
of income for the natural person claiming the exemption.
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(4) Subsection (2) does not apply to an item of property wherethe
natural person claiming the exemption ownsor hasthe use of an
equivalent item of property not owned by the judgment debtor.

(5) A person for whose financial support the judgment debtor istotally
or in substantial part responsible or, in the case of a deceased
judgment debtor, wastotally or in substantial part responsible at the
date of death, isentitled to claim property of the judgment debtor as
exempt property that may be, or in the case of a deceased judgment
debtor could have been, claimed as exempt property by thejudgment
debtor.

Comment:

An example of where a dependent should be allowed to claim
the exemption is where the spouse of the judgment debtor is
living in aresidence or agricultural property that is owned by the
judgment debtor and the judgment debtor’s whereabouts are
unknown or the judgment debtor fails to claim the exemption.

(6) Thetotal quantity and value of property of the judgment debtor that
may be claimed as exempt by a person mentioned in subsection (5)
and by the judgment debtor shall not exceed the quantity and value
of exempt property availableto the judgment debtor alone.

(7) If ajudgment debtor does not claim the exemption with respect to
exempt income that ajudgment debtor isentitled to claim under
Division 3, a person for whose financial support thejudgment debtor
istotally or in substantial part responsibleisentitled to claim the
exemption on behalf of the judgment debtor.

(8) The onus of proof that the requirements of this section have been met
ison the person claiming the exemption.

Comment
The term “exemption” is defined in s. 1.

Waiver of Exemptions

193/196 If made before a judgment has been obtained by the judgment creditor
in whose favour a waiver of an exemption by ajudgment debtor
operates, the waiver of an exemption provided by this Act, whether
contained in a contract or otherwise, isvoid

Requirement of providing judgment debtor with written information on exemptions

194/201 Upon seizure of property or income, the enforcement officer shall giveto
the judgment debtor, at the time of seizure or as soon thereafter as
practicable a written notice, in the prescribed form, that

98



CIVIL ENFORCEMENT OF JUDGMENTS PROJECT THIRD PROGRESS REPORT OF THE WORKING GROUP

(a) describesthe types and values of property and income that may
be claimed as exempt from seizure;

(b) describesthe procedure for claiming an exemption and the
procedure for determining the validity of a claim to an exemption;

(b) a copy of the notice of exemption claim that may be used by a
judgment debtor to claim an exemption provided by this Act; and

(d) the effect of co-ownership on a claim to an exemption.

Time for delivering an exemption claim

195/202 (1) Where personal property of a judgment debtor has been seized, a
judgment debtor who claimsthat the seized property or the proceeds
of any such property are exempt, must deliver a notice of exemption
claim to the enforcement officer who effected the seizure within the
number of days prescribed by regulation from the day when the
Seizure occurred.

(2) Where a notice of intention to sell land has been delivered to the
judgment debtor under Part 10 and the judgment debtor claimsthat
the land specified in the notice of intention to sdl is exempt, the
judgment debtor must deliver a notice of exemption claim to the
enforcement officer beforethe expiration of the waiting period
referred toin s 191

(3) Whereincome of a judgment debtor has been seized, and the
exemption to which the judgment debtor isentitled under Divison 3
of this Part has not been applied before seized incomeis paid to the
enforcement officer, a judgment debtor, who claimsthat the seized
income is exempt income, must deliver a notice of exemption claim to
the enforcement officer within the number of days prescribed by
regulation from the day when the seized income would have
otherwise been paid to thejudgment debtor.

Determination of validity of exemption claim by the enforcement officer

196/204 (1) Within 10 days of receiving a notice of exemption claim, the
enforcement officer must deter mine whether to accept or reject the
exemption claim either in whole or in part and must notify the
judgment debtor of the determination.

(2) If ajudgment debtor gives a notice of exemption claim to an
enforcement officer and

(a) thejudgment debtor owns more than oneitem of a type of
property that may qualify asexempt property, or

(b) the total value of the items exceeds the maximum prescribed
value of the exemption for that type of property, and

(c) thejudgment debtor neglectsor failsto make a selection in a
timely manner,
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the enforcement officer may select the items, up to the maximum any
prescribed value of the exemption, and determine that the selected
items are exempt.

(3) Except as otherwise provided in this Act, a deter mination of whether
to accept or reject a judgment debtor’s exemption claim may be
made on the circumstances that existed at the date of seizure of the
property or income, the date that another enforcement measure
affecting the property or income was initiated or the date of the
determination by the enforcement officer.

Review by the court of enforcement officer’s determination of validity of exemption

claim

197/205 (1) Within 10 days after receiving notification of the enforcement officer’s
decision to accept or reject an exemption claim, an application may
be made to the court by the judgment debtor, the instructing
judgment creditor, the enforcement officer, or other interested party
requesting the court to determine whether to accept or reject the
claim to an exemption either in whole or in part.

(2) The court must determine validity of the exemption claim on the basis
of the circumstances that existed at the date of seizure of the property
or income, the date that another enforcement measure affecting the
property or income was initiated or at the time of the application to
the court.

Onus of proving that seized property or income is exempt
198/206 Under section 196 and 197, the onus of proving that seized property or
income is exempt from seizure is on the judgment debtor.

Failure by judgment debtor to give notice of exemption claim to the enforcement

officer within the time provided

199/203 (1) Subject to subsection (2) and to an order of the court made upon the
application of the judgment debtor, if a judgment debtor does not
give a notice of exemption claim to the enforcement officer within the
applicable period of time specified in section 195, the enforcement
officer may proceed with the enforcement proceeding in relation to
the seized property or income on the basis that the judgment debtor
has waived any exemption that the judgment debtor may have under
this Act.

Comment

Under s. 202, an enforcement officer is directed not to seize
property that is likely exempt. Therefore, in most cases,
property that is likely exempt will not be seized. Where an
enforcement officer concludes that a particular item of property
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is not exempt and the enforcement officer seizes the item, and
the judgment debtor wishes to assert an exemption, the judgment
debtor must deliver a notice in the prescribed form claiming the
exemption. Failure to deliver the prescribed notice to the
enforcement officer within the period specified in this section
will preclude the judgment debtor from subsequently asserting
the exemption unless, upon an application to the court, the court
permits the judgment debtor to assert the exemption and the
court determines that the item in question is, in fact, exempt.

(2) If income of the judgment debtor has been seized and the exempt
income that the judgment debtor isentitled to receive under Division 3
has been paid to thejudgment debtor, thejudgment debtor isdeemed to
have claimed the exemption with respect to income provided by Division
3.

(3) An application to the court under subsection (1) must be made before
the distribution of the distributable fund with respect to the
enforcement proceeding.

(4) Asacondition of obtaining therelease of any property or income from
seizure or therelease of any proceeds of sale of seized property, the
judgment debtor must pay the costs of an application to the court under
this section and all costsrelating to the seizure of the property, and any
costsrelated to either preparing for the sale of the property or the
actual sale of the property .

(5) If, at thetime of the court order, the property has been sold, the court
may order that a portion of the proceeds of the sale representing the
value of the judgment debtor’s property that would otherwise have been
exempt from seizure, subject to any maximum value prescribed by
regulation under this Act, lessthe costs specified in subsection (4), and
lessthe fees and costs of the enforcement officer, be paid to the
judgment debtor.

Divison 2. PROPERTY EXEMPTIONS

Exemptions of specific types of property
200/197 Theinterest of the judgment debtor in the following property is exempt
from seizure in an enforcement proceeding:

Comment
There are at least two alternative approaches that may adopted
with regard to specific exemptions.
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An approach that is currently in use in most provinces and
territories is to describe a class of property and prescribe a
maximum value of property of this class that is exempt from
seizure. The value may be prescribed either by regulation or by
the legislation.

An alternative approach isto describe a class of property and
declare that property falling within the described class that is
reasonably required by the judgment debtor and her or his
dependents is exempt from seizure without any reference to a
maximum prescribed value of property that may be claimed as
exempt in any one category or combination of categories.

Another aternative would be to use a combination of these two
approaches.

In the following text of the Uniform Act, each clause contains a
description of a class of exempt property. Where a Province or
Territory wishes to prescribe a maximum value of property that
is exempt in thisclass, it can enact the language contained in
square brackets following the description of the class.

The Working Group recognizes that the classes of property that
have traditionally been exempt and descriptions of those classes
of property is often closely related to the cultural and economic
history of a province or territory. Consequently, thereis aneed
for agood dedl of latitude with regard to the approach that
individual provinces and territories may wish to adopt and the
manner in which they may describe the various classes of
exempt property.

(a) Food required by thejudgment debtor and her or hisdependents
during the 12 month period following the enfor cement proceeding;

(b) Medical and dental aidsrequired by the judgment debtor and her
or hisdependents;

(c) Ordinary clothing, not including jewelry, needed by the judgment
debtor and her or hisdependents[that isof a value not exceeding
the amount prescribed by regulation];

Comment

The inclusion of the adjective “ordinary” is intended to preclude
the inclusion of mink coats and similar luxury items of apparel.
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(d) Household furnishings, utensils, equipment and appliancesthat are
needed by the judgment debtor or hisor her dependentsto
maintain a functional household [that are of a value not exceeding
the amount prescribed by regulation];

(e) Aninterest in a house, condominium, mobile home, or equivalent
residence, and the land on which it is permanently situated of the
judgment debtor, that will enable the judgment debtor and her or
his dependentsto have a reasonable standard of residential
accommodation [and that isof a value not exceeding the amount
prescribed by regulation];

(f) Onemotor vehicle, asdefined in the[insert the title of the Motor

Vehicle Act or similar Act of the enacting province/territory] that is

(i) ordinarily used by thejudgment debtor or her or his
dependents,

(i) necessary to enable the judgment debtor to earn an income for
the support of thejudgment debtor and her or his dependents or
to meet their reasonable educational, health or recreational
needs, [and]

[(iii) that is of a value not exceeding the amount prescribed by
regulation];

(g) If thejudgment debtor isengaged in an occupation or isactively
engaged in earning income from carrying on atrade, business or
calling,

(i) toolsand other personal property that are ordinarily used by
the judgment debtor that are necessary for earning income from
the judgment debtor’s occupation, trade, business or calling
[that are of a value not exceeding the amount prescribed by
regulation];

(i) if the judgment debtor S primary occupation or business is
farming,

(A) 160 acres of land ordinarily used by the judgment debtor for
farming,

Comment

If clause (A) is enacted in this form, it will not be necessary
for the judgment debtor to have her or his principal residence
on the exempt farm land as is currently the case in some
Provinces that currently have a similar exemption.

(B) personal property, including agricultural products,
ordinarily used by the judgment debtor for farming that is
necessary for the proper and efficient conduct of the
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judgment debtor’s farming operation for a 12 month period
[that is of a value not exceeding an amount prescribed by
regulation], and

Comment
Personal property under subclause (B) would include items
such as seed and fertilizer.

(iii) if the judgment debtor S primary occupation is fishing, personal
property ordinarily used by the judgment debtor that is
necessary for the proper and efficient conduct of a the judgment
debtor 3 fishing operation for a 12 month period [that is of a
value not exceeding the amount prescribed by regulation];

Comment

This exemption will likely be a significant exemption in those
provinces and territories where fishing is an important
component of the economy and where fishing forms part of the
cultural heritage of the province or territory. Inthese
circumstances, the enacting jurisdiction may wish to prescribe a
higher exemption value for personal property ordinarily used in
afishing operation than is assigned to personal property that is
used in other businesses.

(h) Domesticated animals that are kept as pets and not used for
business purposes or for the purpose of earning income_[that are of
a value not exceeding the amount prescribed by regulation];

Comment

Without such a provision, athreat to seize such property could
be used as leverage to persuade a judgment debtor to not assert
an exemption or to abandon other property, which would
otherwise be exempt such as a motor vehicle, in order that the
motor vehicle could be seized.

(i) Pension funds to the extent that they are exempt under [insert the
title of the Pension Benefit Standards Act or similar Act of an enacting
Province or Territory];

Comment

Most provincial legislatures and the federal Parliament have
enacted specific pension legislation that exempts most pension
funds and pension income from seizure or attachment.

In some provinces, British Columbia for example, the exemption
contained in the Pension Benefits Standards Act draws a
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distinction between required contributions, which are exempt
from execution, and, additional voluntary contributions, which
are not exempt. The exclusion of additional contributionsis
intended to prevent prospective judgment debtors from using
pension funds as a haven from execution proceedings.

() All rightsproperty and interests of the judgment debtor asthe
planholder in a Registered Retirement Savings Plan (RRSP),
Registered Retirement Income Fund (RRIF) and Deferred Profit
Sharing Plan (DPSP);

Comment
This paragraph adopts the language of s. 3 of the Uniform
Registered Plan (Retirement Income) Exemption Act. It
provides:
3. Notwithstanding any other Act or regulation, all rights,
property and interests of a plan holder in aregistered
plan are exempt from any enforcement process.

The commentary to section 3 of the Uniform Registered Plan

(Retirement Income) Exemption Act provides:
Thiswording is absolute in its scope and subject only to the
express exceptions set out within the Act itself. To the extent
that individual jurisdictions wish to create further exceptions
to this exemption, such as allowing exigibility to enforce
maintenance orders, such exceptions would need to be added
to this draft.

(k) Money received by the judgment debtor pursuant to alegal
entitlement to compensation for personal physical injury including
(i) loss of futureincome, and
(if) payment of future medical or personal care expenses

and including property acquired through the investment of such
money received by thejudgment debtor but not including money
received by the judgment debtor or property acquired by the
judgment debtor as compensation for

(ilf) pain and suffering and loss of amenities, or

(iv) damage or injury to property;

Comment
Where money or property is exempt under clause (i), the income
received from the property or the investment of the funds is
subject to seizure to the extent provided by Division 2 of this
Part.
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This paragraph will apply to compensation awards made both
before and after the enactment of this Act.

() A burial plot or burial plotsintended for theinterment of the
judgment debtor, a dependent of the judgment debtor or a member
of the judgment debtor’s family;

Comment

Prior to enacting this clause, a Province or Territory should
review its legislation relating to cementaries to determine
whether a similar exemption is contained in such legislation.

(m) Property of the judgment debtor that is of such low value or
property in which the judgment debtor’sinterest is of such low
value that the costs of seizure and sale are, in the opinion of the
enforcement officer, likely to be approximately equal to or greater
than the amount realized from disposition of the property or the
debtor’s interest, as the case may be;

Comment

The objective of this clause isto prevent the threat of the
seizure of property such as family heirlooms, which may have
amarginal market value but a high sentimental value to the
judgment debtor. Without such a provision, athreat to seize
such property could be used as leverage to persuade a judgment
debtor to not claim an exemption or to abandon other property,
which would otherwise be exempt, in order that such property
could be seized.

(n) Life insurance policies and proceeds thereof to the extent that they
are exempt under [insert the title of the Insurance Act or similar Act of
an enacting Province or Territory]; and

Comment

The Insurance Act in most provinces and territories provides that
where there is a designated beneficiary of a life insurance policy,
the insurance money and the rights and interests of the insured in
the policy (including any cash surrender value of the policy) are
exempt from seizure.

(o) Any personal property prescribed by regulation that is of a value
that does not exceed the amount prescribed by regulation.
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Property that may not be claimed as exempt
201/198 (1) Where a judgment debtor carries on a business, theinventory of the
business may not be claimed as property as exempt from enfor cement
proceedings.

(2) Notwithstanding any other provision of this Act, unlessthe court
ordersotherwise, exempt property shall not include:
(a) property that has been abandoned and not reclaimed prior to
the date of seizure;

Comment

Based on a judgment debtor’s repudiation of ownership or a
judgment debtor’s inattention to or neglect of property, it may be
determined that a judgment debtor has abandoned the property.

(b) property the possession or control of which has been voluntarily
surrendered, other than for repair or short term storage or use,
by thejudgment debtor to a person who isnot a dependent of
the judgment debtor;

Comment

This paragraph is intended to address the situation where the
judgment debtor has loaned or leased property, which would
otherwise be exempt if it was in the possession of the judgment
debtor, to a third person other than a dependent. In these
circumstances there is no justification for maintaining the
exemption because the judgment debtor has made the decision
that he or she does not need the property.

(c) property of the judgment debtor seized to enforce a judgment
for damages resulting from physical injury intentionally caused
to the person of the judgment creditor by the judgment debtor;
and

Comment

The Working Group has not completed its discussions with
regard to whether or not this paragraph should be included in the
Uniform Act. A similar provision is included in the
Saskatchewan Interim Report on the Modernization of Money
Judgment Enforcement Law.

(d) property of the judgment debtor seized to enforce an order or
judgment of a court against the judgment debtor made under
section 738(1)(b) of the Criminal Code (Canada).

Comment
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The Working Group has not completed its discussions with
regard to whether or not this paragraph should be included in the
Uniform Act. A similar provision isincluded in the
Saskatchewan Interim Report on the Modernization of Money
Judgment Enforcement Law.

Comment

Several provinces currently have legidation whereby property may not be
claimed as exempt where the enforcement proceeding is based on a judgment to
satisfy a debt incurred for the purpose of acquiring the property. Where
enforcement proceeds are distributed on the basis of pro rata sharing, itis
difficult to justify continuing such a provision. If such an provision isincluded,
itsapplication is uneven. Consider, for example, a situation where judgment
creditor "A" has a judgment for a debt incurred for the purpose of acquiring a
car. Judgment creditor "B" has a judgment for damages for defamation. If
judgment creditor "B" is the instructing judgment creditor, and the enforcement
officer proposes to seize the car, the judgment debtor may claim the exempiton
for acar. However, if judgment creditor "A" is the instructing judgment
creditor and the enforcement officer seizes the car, no exemption can be
claimed if such a provision exists in the legidation; however, the proceeds of
the seizure and sale are distributed on a pro rata basis between judgment
creditors"A" and "B".

Property shall not be seized where it is likely exempt

202/199 (1) The enforcement officer shall not seize property of the judgment
debtor that, based on information available to the enfor cement officer
at thetime of seizure, the enforcement officer concludesisor islikely
to be exempt.

(2) Where the enforcement officer has seized property of the judgment
debtor that fallswithin one of the classifications of exempt property
and therealizable value of the judgment debtor’s interest in property
will likely be less than the permitted exemption, the enforcement
officer shall not sell the judgment debtor’s interest in the property
and shall return the property to the judgment debtor.

Co-ownership - effect on an exemption

203/200 (1) Where the judgment debtor is the co-owner of property described in
section 200, and the property is exempt to a value prescribed by
regulation, the value of the exemption shall be reduced in proportion
to the judgment debtor 3 ownership interest in the property.

(2) For the purpose of this Part where the beneficial interest in property
is co-owned by the judgment debtor and others, it shall be considered
that each co-owner has an equal share in the property unless the
contrary is proven.
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Procedure where value of seized property exceeds maximum permitted exemption
204/207 (1) Where
(a) ajudgment debtor owns an item of property of a classification
for which thereisan exemption; and
(b) thejudgment debtor’sinterest in that property exceedsthe
value of the exemption prescribed by regulation for property in
that classification,
the judgment debtor’s interest in the property may be sold by
enforcement proceedings.

(2) Where a judgment debtor claims an item of property as exempt
property, and the judgment debtor S equity in that property exceeds
the prescribed value exempt property allowed for that classification
of property, the property may be sold by the enforcement officer and
if any proceeds of sale up to the prescribed value of exempt property
for that classification of property an amount equal to the prescribed
value of exempt property for that classification must be paid over to
the judgment debtor.

Proceeds of exempt property remain exempt as long as they remain segregated

205/208 Where a judgment debtor receives proceeds from the sale of exempt
property under this Division, such proceeds remain exempt as long as
they remain segregated from and traceable in relation to other funds of
the judgment debtor.

Division 3: INCOME EXEMPTION

Definitions applicable to this Division
206/209 For the purpose of this Division,

“income” means property of the judgment debtor which he or she has
received or has the right to receive which is in the nature of income
and includes money or other forms of personal property receivable

(a) as wages or salary pursuant to an employment contract;

(b) pursuant to a contract for personal services providing for not
less than three periodic payments;

(c) as a retirement pension to the extent that it is not exempt under
the laws of Canada or the [province/territory];

(d) from an annuity;

(e) from a Registered Retirement Investment Fund; and

(f) from a Registered Retirement Savings Plan or Deferred Profit
Sharing Plan.

Comment
The Uniform Registered Plan (Retirement Income) Exemption Act
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specifically refrained from exempting payoutsto planholders of RRSPs,
RRIFs and DPSPs; however, payouts are deemed to be wages or salary
for the purposes of enforcing a creditor’s right. Sections 4 and 5 of the
Uniform Act provide:

4. (1) Subject to section 5 but notwithstanding any other Act or
regulation, a payment out of a registered plan to a
planholder or the legal representative of a planholder is
not exempt from any enforcement process.

(2) For the purposes of subsection (1), a transfer of property
held in one registered plan to another registered plan does
not constitute a payment out of a registered plan.

5. For the purposes of enforcing a creditor’s rights against
payments out of a registered plan to a debtor planholder:

(a) the amount of a payment out of the registered plan is
deemed to be a debt due or accruing due to the person
for or with respect to the person’s wages or salary
within the meaning of [insert name of relevant statute];
and

(b) the exemptions set out in [insert section number(s) of that

Act] apply, with any necessary modification.

“net income” is determined by deducting from the judgment debtor’s
total income amounts for income tax, employment insurance, Canada
Pension, compulsory union or professional fees, registered pension
plan contributions, health insurance or disability insurance
premiums, the amount prescribed as compensation to the account
debtor and such other amounts as are prescribed.

Comment

Under s. 138 in Division 8 of Part 9, an account debtor is
entitled to deduct such an amount as may be prescribed by
regulation to compensate the account debtor for the cost of
complying with the notice of seizure.

“prescribed period” means the period prescribed by regulation with
regard to which a proportion of net income received by a judgment
debtor is exempt from seizure.

Comment

It is recommended that the length of the prescribed period
should be a common length of a pay period for employees such
as 14 days or a calendar month.
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Exemption Formula
207/210 Except as otherwise provided in this Act, ajudgment debtor isentitled to
a net income exemption:
(a) to the extent of the minimum amount prescribed during a
prescribed period; and
(b) fifty percent of the amount by which the judgment debtor’s net
income during the prescribed period exceeds the minimum
amount;
but the total amount exempt shall not exceed the maximum amount
prescribed.

Comment

Each Province and Territory may, by regulation, prescribe
minimum and maximum amounts that are considered
appropriate for the enacting jurisdiction.

The minimum amount prescribed by regulation may take into
account the number of persons who are dependent on the
judgment debtor.

Exemption where income attributable to only part of prescribed period

208/211 If income which a judgment debtor is entitled to receive is attributable to
only part of the prescribed period, the minimum and maximum amounts
prescribed in section 210 must be reduced proportionately.

Exemption where income are attributable to period longer than prescribed period

209/212 1If income which a judgment debtor is entitled to receive is attributable to
a period that is longer than the prescribed period, the minimum and
maximum amounts prescribed by section 210 must be increased
proportionately.

Exemption where income is not attributable to a specified period
210/213 If a judgment debtor is entitled to receive income that is not attibutable
to a specified period,

(a) in the case of the first payment to the judgment debtor from an
income source, the period to which the payment is attributable shall,
unless the court orders otherwise in an application made under
section 210, be deemed to be 6 months and the minimum and
maximum amounts prescribed by section 220 shall be adjusted
accordingly.

(b) in the case of subsequent payments from the same income source, the
minimum and maximum amounts prescribed by section 210 must be
varied in accordance with the length of the period since the last
payment to the judgment debtor from that income source.

Comment
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If, for example, a judgment debtor elects to receive a payment
out from a RRSP, the minimum and maximum amounts
prescribed by section 210 should be increased or decreased in
relation to the length of period since the last payout. If the
default calculation isinappropriate, an application may be
made to the court for a variation of the exemption.

Variation of Exemption by Court Order
211/213 On application of a judgment debtor, ajudgment creditor who has
issued a subsisting enforcement instruction, an enforcement officer or a
receiver, the court may:
(a) increase the minimum or maximum amounts prescribed by section
210 or the percentage of exempt income specified in section 210 to
account for special circumstances of the judgment debtor or
dependents of the judgment debtor;

(b) reduce the minimum or maximum amount of exempt income to
account for income received by the judgment debtor that isnot
employment remuneration;

(c) determine the amount of exempt income where:
(i) incomeisreceived by thejudgment debtor at irregular intervals;
(if) the amount of income received by the judgment debtor varies
from month to month; or
(iii) the circumstances of the judgment debtor are such that
application of a minimum or maximum exempt amount is
inappropriate;

(d) declareincome which the judgment debtor isentitled to receive
from a particular income source to be exempt from seizure when

(1) the coststo the payor of complying with the notice of seizure
and the feesand costs to which the enforcement officer will
be entitled will likely exceed the amount payableto the
enforcement officer under the notice of seizure,

(i)  income, which isnot employment income, if it were added to
the judgment debtor’s exempt employment income, is
approximately equivalent to the amount of the exemption
the judgment debtor would receive if theincome were part
of the judgment debtor’s employment remuneration;

(e) confirm or vary an order made under this section.
Requirement that judgment debtor provide information on sources of income
212/214 (1) A judgment debtor isrequired to provide the enforcement officer

with information requested by the enforcement officer with regard to
(a) the judgment debtor’s sources of income,
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(b) the judgment debtor’s entitlement to receive income from these
sources including information with regard to when the payment
of income to the judgment debtor is likely to be made,

(c) where the entitlement to receive income is dependent an election
by the judgment debtor, the effective date of the election.

(2) Where the judgment debtor’s entitlement to receive income is
dependent on an election by the judgment debtor, the judgment
debtor must give the enforcement officer sufficient notice prior to the
effective date of the election to enable the enforcement officer to
contact the payor of the income prior to any payment being made.

(3) If a judgment debtor, fails to provide the enforcement officer with the
information required by this section or fails to provide the
information within time period specified by the enforcement officer
or as required by subsection (2), the court, upon the application of the
enforcement officer or the instructing judgment creditor, may cancel
the judgment debtor’s exemption with regard to income.

Circumstances where deposit accounts for exempt income is deposited remain exempt

213/215 (1) Subject to subsection (2), if income of a judgment debtor is deposited
directly to a deposit account at a financial institution by or under the
instructions of the judgment debtor including an amount deposited
by the judgment debtor’s employer, an amount equal to the amount
that the judgment debtor would have been entitled claim as exempt
income if the income had been seized before it was paid into the
account is exempt from seizure.

(2) For the purpose of subsection (1), the judgment debtor

(a) may claim the exemption with respect to only one deposit account
which shall be referred to as the "'income account;

(b) must inform the enforcement officer of the particulars of the
deposit account that is the judgment debtor’s income account
including the name of the financial institution, the branch of the
financial institution and the deposit account number; and

(c) must provide the enforcement officer with any information with
regard to the income account that the enforcement officer
reasonably requires.

(3) The exemption provided by subsection (1) does not apply if the net
income of the judgment debtor is intermingled with other funds of
the judgment debtor or another person.

(4) If the income account has been seized, the enforcement officer shall,
upon request by the judgment debtor, release the funds specified in
subsection (1) from seizure.
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Comment

Current legislation with regard to the garnishment of salary and
wages often contains a provision that if a judgment debtor is
dismissed, suspended, laid off or disciplined by his or her
employer as a consequence of garnishment, the court may make
an order directing reinstatement (in the case of dismissal) or
providing another remedy. The Working Group recommends
that provisions of this nature be included in labour or
employment standards legislation rather than in judgment
enforcement legislation and recommends that enacting Province
/ Territory review its labour and employment standards
legislation and, if necessary, amend such legislation to provide
for reinstatement and other suitable remedies if an employee is
dismissed or disciplined by an employer because of the seizure
of employment income.

PART 12: RECEIVERS, INJUNCTIONSAND SPECIAL REMEDIES

Comment

The appointment of areceiver has traditionally been regarded as a form of
equitable execution; however, there is legislation in most provinces and
territories as well asrules of court that pertain to the appointment of receivers.

In equity, the traditional position was that areceiver would not be appointed
unless there was some impediment to execution at law. Inrecent years, the
courtsin most provinces and territories have been prepared to appoint a
receiver by way of equitable execution where circumstances warrant without
being satisfied that there is some impediment to execution at law.

Divison 1: RECEIVERS

Appointment of receiver

216 (1) An application for the appointment of a receiver may be made without
notice or by notice of motion by a judgment creditor who has given a
subsisting enforcement instruction to an enforcement officer.

(2) Subject to section 217, the court may on an application madein
accordance with subsection (1) appoint areceiver, with or without
security, with respect to the exigible property of thejudgment debtor
including without limitation:

€] all of the exigible property of the judgment debtor,
(b)  specified exigible property of the judgment debtor,
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at thedate of the appointment of the receiver or that isacquired by
the judgment debtor during the period of the appointment of the
receiver.

(3) A person may not be appointed asareceiver unlessthat person has
agreed in writing to act asa receiver in respect of the matter for
which the appointment isto be made, and the court is satisfied the
person hastherequisite qualifications or experience to fulfil the
duties of areceiver.

(4) A judgment creditor who makes an application under this section
shall be considered to be a judgment creditor for the purposes of
section 229(1)(d) to the extent of any funds contributed to the
distributable fund by thereceiver.

Circumstances where a receiver must not be appointed

217 (1) A receiver must not be appointed under this Act unless the amount of
the judgment or judgments being enforced is greater than $5000 or
such other amount asis prescribed by regulation.

(2) A receiver must not be appointed under this Act:

(a) if the application isto appoint areceiver to receive and realize
on exigible property of thejudgment debtor unlessthe court is
satisfied that
(i) themoney that areceiver may reasonably be expected to

realize from the exigible property of the judgment debtor

arelikely to be sufficient to

(A) satisfy the costs and remuneration of the receiver, the
costsrelating to the appointment, supervison and
discharge of the receiver, the fees and expenses of the
enforcement officer with regard to distribution of money
realized by thereceiver, and

(B) provide money for distribution among those judgment
creditorswho have an eligible claim under Part 13; and

(ili)the appointment of areceiver will not

(A) derogate from an interest in property that was acquired
by of a person other than the judgment debtor beforethe
application for the appointment of areceiver, or

(B) interferewith aright to possession of property of a
person other than the judgment debtor that wasacquired
before the application for the appointment of areceiver;

(b) if the application isto appoint areceiver to receive ajudgment
debtor’s income from employment unless the court is satisfied
that the appointment of a receiver will not cause undue
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hardship or deprivation to the judgment debtor or dependents
of the judgment debtor.

Circumstances court must consider on an application to appoint a receiver
218 On an application for the appointment of a receiver, the court must
consider any relevant fact or matter including, but not limited to, the
following:
(a) whether the appointment of a receiver would be an effective means of
realizing on the property;
(b) the practicability of enforcing the judgment through other
proceedings under this Act;

Comment

The availability of other methods of enforcing a judgment
should not preclude the appointment of areceiver if the court is
satisfied that the appointment of areceiver isamore effective
means of enforcing the judgment.

(c) any conduct of the judgment debtor of other person making
enforcement of the judgment difficult or costly; and

(e) the extent to which the appointment of a receiver would result in undue
hardship or prejudice to the judgment debtor, the judgment debtor’s
family or to a person in possession or control of exigible property of the
judgment debtor.

Content of order appointing a receiver
219 An order appointing a receiver may
(a) empower the receiver to collect in and take control of property of the
judgment debtor, or to take such other action as may be appropriate;
(b) order the judgment debtor or other person in possession or control of
property of the judgment debtor to deliver it up to the receiver or
another person named in the order;
(c) require a person to pay to the receiver
(1 an account that would otherwise be payable to the judgment
debtor, and
(i) when it becomes payable, a future account that would
otherwise be payable to the judgment debtor;
(d) enjoin the judgment debtor or any person from disposing of or
otherwise dealing with property that is subject to an order made
under this section except in accordance with the order of the court;

Comment:

The court may permit limited or specified dispositions or other
dealings with the property by the judgment debtor for the
purposes of meeting ordinary business and living expenses of
the judgment debtor and the judgment debtor’s family.
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(e) enjoin a person other than the judgment debtor whoisin control or
possession of property subject to an order pursuant to clause (a), or
who may acquire control or possession of the such property, from
disposing of or dealing with the property other than in a manner
consistent with the exercise of legal rightsacquired by such person
before the person had actual knowledge of the appointment of a
receiver of the property;

(f) make such other order as may berequired to enablethereceiver to
take possession and facilitate therealization of property of the
judgment;

(g) make an order with respect to payment of the costs of the receiver;

(h) make any other or additional order that the court considers necessary

or appropriateto facilitate therealization of the property that is subject
totheorder.

Powers of a receiver

220 (2) Unless otherwise ordered by the court, areceiver shall take custody
and control of the property over which thereceiver isappointed.

(2) A receiver hasthe power to take conservatory measures, including
sale, to protect the property identified in the order or itsvalue.

(3) The court may give areceiver any powersthat it considers necessary
for therealization of the property, including the power to manage or
sell the property or bring proceedingsin relation to the property.

(4) A receiver may exercisethe powersgiven to areceiver by an order
under thisPart or set out in section [insert the name and section
number(s) of applicable provincial or territorial statute or rules of court
that setsout the powers of receivers] free of those limitations pertaining
to the appointment of receiversimposed by law or equity asit existed
prior to the date this Act cameinto force.

(5) A receiver has, in addition to the powers provided by thisAct, the
powersof areceiver in equity that are not inconsistent with this Act.

221 [The content of this section has been moved to s. 216(2).]

Execution of documents, etc.
222 For the purposes of dealing with or disposing of property pursuant to
thisAct, a receiver may
(a) do any act or thing that would otherwise have to be done by the
judgment debtor, and
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(b) execute or endor se any document that would otherwise haveto be
executed or endorsed by the judgment debtor.

Court supervision of receivers

223 (1) On the application of an enforcement officer, a receiver, ajudgment
creditor who has given a subsisting enforcement instruction to an
enforcement officer, a judgment debtor or a person with an interest
in property affected by an order appointing areceiver, the court
may:

(a) remove, replace or discharge areceiver;

(b) givedirections on any matter relating to theduties of a receiver;

(c) approve a receiver’s accounts;

(d) fix the remuneration of a receiver and, when security is ordered,
determine the form of the security;

(e) direct a receiver to remit to the enforcement officer any sum
deducted by the receiver for costs and remuneration of the
receiver that is determined by the Court to be in excess of the
sum properly due to the receiver; and

(f) discharge the security and terminate the appointment of a
receiver.

(2) The powers that the court may exercise with regard to the
appointment of a receiver under in this Part are in addition to other
powers provided in [insert the name of any statute or rule of court of the
enacting province/territory that sets out powersthat the court may
otherwise exercise in its jurisdiction over receiver].

Relationship of receiver and enforcement officer

224 (1) If an enforcement officer has a subsisting enforcement instruction with
regard to a judgment debtor, a receiver appointed under this Act may be
ordered to:

(a) promptly remit to the enforcement officer money realized through
the receivership that is not necessary to meet the anticipated
receiver s fees and expenses;

(b) at least every 6 months, deliver to the enforcement officer financial
statements in the required form with respect to the administration
of the receivership;

(c) upon completion of the receiver’s duties, deliver to the enforcement
officer, a final report and accounting of the administration of the
receivership and remit the net amount realized through the
receivership, after deducting the receiver’s fees and expenses.

(d) upon demand of the enforcement officer, provide to the
enforcement officer with copies of all records relating to the
procurement and administration of property of the judgment
debtor that have come into the possession or control of the receiver.
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Disposition of judgment debtor’s property on termination of a receivership

225

Upon termination of a receivership, any property of the judgment debtor
that remainsin the possession or under the control of the receiver must
be delivered to thejudgment debtor unlessthereceiver hasreceived a
notice of seizure and demand for delivery of the property from an
enforcement officer who has a subsisting enforcement instruction with
regard to the judgment debtor.

Divison 2: INJUNCTIONS AND SPECIAL ORDERS

Types of injunctions and orders that a court may make on application

226

draft

(1) Upon the application of ajudgment creditor, a court may:
(a) when it isimpossible or impracticableto seize or dispose of any

type of property in a manner otherwise provided in thisAct,

order ajudgment debtor or other person to door refrain from

doing such things as may be necessary to facilitate enforcement
of ajudgment against property of ajudgment debtor, including,
where appropriate, an order directing:
(i) ajudgment debtor or other person to deliver a share
certificate or other document to the enforcement officer or
per son named by the enforcement officer;
(if) ajudgment debtor or other person to endorse a security or
negotiable instrument;
(iif) ajudgment debtor or other person to execute a share
transfer form;
(iv) an issuer of a security to deliver a share certificateto the
enforcement officer;
(v) an issuer of a security to changeitsshareregistry toindicate
the enforcement officer or a person named by the
enforcement officer asregistered owner of a security or to
instruct itstransfer agent to do so;
(vi) abroker or depository to changeitsrecordsto indicatethe
enforcement officer or a person named by the enforcement
officer asregistered owner of a security or security
entitlement; or
(vii) ajudgment debtor or other person to execute an
assignment or transfer of an interest in
(A) a patent, trade mark, industrial design, copyright or
other form of intellectual property; and

(B) any right, whether or not exclusive, to manufacture,
produce, sell or otherwise deal with property or to
provide services, which right istransferrable by the
judgment debtor with or without the consent of the
grantor; and
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(b) provide directionsto the enforcement officer asto the method
and terms of sale or disposition of the property that isthe
subject of an order under subsection (a).

(2) Upon the application of ajudgment creditor, a court may:

(a) order the judgment debtor or any person in possession or
control of the property of the judgment debtor to deliver up the
property to an enforcement officer or to another person named
in theorder;

(b) enjoin the judgment debtor or any other person from disposing
or otherwise dealing with any property of the judgment debtor;

(c) enjoin the judgment debtor or any other person from
transferring or moving property of the judgment beyond the
jurisdiction of the court.

PART 13: DISTRIBUTION

Comment

Section renumbering that has taken place since the preparation of the Summary
of the Act. In accordance with the Summary of the Act, this Part begins with s.
225 notwithstanding that Part 12 above concludes with sections 225 and 226.

Definitions applicable to this Part
225 InthisPart
“eligible claim” means the amount outstanding on the judgment of a
judgment creditor at the time when a distributable fund is constituted
with regard to a judgment debtor, where the judgment creditor has
(a) an effective enforcement charge registered in the registry against
the judgment debtor, and
(b) has delivered a subsisting enforcement instruction to the
enforcement officer;
“distributable fund” means the fund constituted in accordance with section
226.

The Distributable Fund

226 (1) A distributable fund is constituted when an enforcement officer
receives money with regard to a judgment debtor in respect of whom
a subsisting enforcement instruction has been delivered to the
enforcement officer.

(2) A distributable fund constituted under this section is comprised of:
(a) money received by the enforcement officer after the delivery of an
enforcement instruction regardless of the source of the money or a
designation or allocation of the money by the person paying it
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whether or not the money isreceived asaresult of seizureor
seizure and sale of the judgment debtor’s property,

(b) money that is otherwise identified in this Act or any other Act as
distributable or allocated to an enforcement charge on property
of a the judgment debtor, and

Comment
Money otherwise identified in this Act includes money paid over
to an enforcement officer by areceiver under Part 12.

Money otherwise identified in another Act may include:

(a) proceeds from enforcement proceedings against land where
an enacting jurisdiction includes the enforcement proceedings
against land in a separate Act. (Inthis Act, enforcement
proceedings against land are contained in Part 12.)

(b) any balance remaining where property of a judgment debtor
which is subject to an enforcement charge is sold under the
PPSA to enforce a security interest or lien that has priority over
the enforcement charge

Enacting jurisdictions should review their PPSA to ensure that it
contains a provision similar to s. 61(2) of the N.& L. PPSA. It
provides:

(2) Where a security agreement secures an indebtedness and
the secured party has dealt with the collateral under
section 58, or has disposed of it, the secured party shall
account for asurplus and shall, subject to section 150 of
the Judgment Enforcement Act and to subsection (5) of
this section or the agreement otherwise of all interested
persons, pay a surplus in the following order to
(a) acreditor or person with a security interest in the

collateral whose security interest is subordinate to

that of the secured party and

(i) who has registered, before the distribution of the
surplus, afinancing statement that includes the
name of the debtor or that includes the serial
number of the collateral if the collateral is goods
of akind that are prescribed as serial numbered
goods, or

(i) whose security interest was perfected by
possession when the secured party seized or
repossessed the collateral;

(b) another person with an interest in the surplus who has
given awritten notice to the secured party of that
person’s interest before the distribution of the
surplus; and

121



UNIFORM LAW CONFERENCE OF CANADA

(c) the debtor and another person who is known by the
secured party to be an owner of the collateral.

(c) money paid to the enforcement officer with respect to fees,
expenses and costsincurred in connection with an enforcement
instruction relating to the judgment debtor.

(3) Nothingin thisPart shall be construed so asto pregudice any right to
money that isbased on an interest, including a security interest or a
lien,

(&) in the money, or

(b) in the property from which the money isderived,
wherethat interest haspriority over therelevant enforcement
charges.

Comment

Where property, which is subject to a prior security interest or
lien, is sold by the enforcement officer in circumstances where
the purchaser from the enforcement officer takes the property
clear of the prior security interest, the proceeds of sale become
part of the distributable fund; however, the enforcement officer
is obligated to satisfy the prior security interest, to the extent of
the proceeds realized from the sale of the property, prior to
distributing the distributable fund.

(4) Thedistributable fund shall be distributed by the enforcement officer
asprovided in this Part.

Comment

Where money is received by an enforcement officer is
satisfaction of a judgment and provided an enforcement
instruction has been received, the application of this Part is not
affected by the source of the money (whether it is paid by the
judgment debtor or another person on behalf of the judgment
debtor) or the designation or alocation of the money. The
judgment debtor cannot specify that the money will be allocated
inwhole or in part to one judgment but not another.

(5) Theapplication of thisPart isnot affected by priority of any
enforcement charge relative to any other interest in property of the
judgment debtor, including a mortgage, security interest, lien or
charge.

Comment
The purposes of this subsection are twofold:
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1) To make it clear that the priorities established by Part 5 do not
govern distributions among judgment creditors; and

2) To reverse judicial decisions such as Edmonton Mortgage v.
Gross (1911), 18 W.L.R. 385 (Alta S.C.), which held that the
pro rata distribution provisions of creditors’ relief legislation
do not apply when a security interest has an intervening
priority status with respect to the writs in the sheriff’s hands.”

Time for determining entitlement to distribution

227 When adistributable fund is constituted under section 226, the
enforcement officer shall determine those judgment creditorswho have
an dligible claim at thetimethat thedistributable fund constituted.

Enforcement officer’s request to judgment creditors for information about claim
228 (1) An enforcement officer may deliver a demand in writing to each
judgment creditor or other person with a claim on thedistributable
fund to provide:
(a) information asto:
() the unsatisfied amount recoverable under hisor her judgment
or claim; and
(if) any amount paid towards a judgment after an enforcement
instruction relating to the judgment has been ddivered;

(b) aclaim to a priority to thedistribution of money in the
distributable fund.

(2) A person who failsto respond to a demand under subsection (1)
within 10 days from the date the demand isreceived shall be
presumed to waive aright to sharein thedistribution or to a priority
in the distribution, asthe case may be.

(3) If information provided to the enforcement officer in responseto a
demand made under subsection (1) isincorrect
(a) adistribution made by the enforcement officer under this Part
in thereliance on the information is not invalidated, and
(b) the enforcement officer isrelieved of any liability for making a
distribution in reliance on the information.
unless the enforcement officer had knowledge at the time of the
distribution that the information was not correct.

Order in which Distributions are made

229 (1) Except as hereinafter provided, and subject to any entitlement of
persons other than judgment creditorsto money in the distributable
fund, the distributable fund shall be distributed
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(a) first, totheamount of the fees, taxable court costs and expenses of
the enforcement officer earned or incurred in connection with the
enforcement proceedings that relate to the money comprising the
distributable fund, which amount shall be paid to the enforcement
officer or to the judgment creditor or other person to the extent
that such fees, costs or expenses have been paid to the
enforcement officer;

(b) second, to the taxable court costs of a judgment creditor not
falling within subsection (1)(a) that wereincurred in proceedings
to obtain a preservation order under Part 4 with respect to the
judgment debtor’s property to the extent that the money in the
distributable fund can be attributed to property that was subject
to such a preservation order, which amount shall be paid to the
judgment creditor or other person who incurred or paid such
Ccosts;

(c) third, to the taxable court costs, not falling within subsection
(1)(a) or (1)(b), incurred in applications to the court, including
third party or interpleader proceedings, to the extent that money
in the distributable fund can be attributed to those proceedings,
which amount shall be paid to the judgment creditors or other
persons (other than the judgment debtor) who incurred or paid
such costs;

(d) fourth, to the eligible claim of the instructing judgment creditor
whose enforcement instruction led directly to the contribution of
money to the distributable fund up to an amount not exceeding
(i) the sum of $2000 or such other sum that is prescribed by
regulation, or such other amount as a court may order, plus

(i1) after the payments referred to in clauses (a) to (c) are made,
15% of the amount by which the balance of the distributable
fund remaining exceeds $15 000 or such other sum that is
prescribed by regulation;

Comment

Enacting jurisdictions may prescribe different amounts or place
acap or ceiling on the amount that an instructing judgment
creditor may receive by way of a preference under this clause.

(e) fifth, to those judgment creditors eligible claim arose from an action
for damages resulting from physical injury intentionally caused to
the person of the judgment creditor by the judgment debtor or an
order made under s. 738(1)(b) of the Criminal Code (Canada) for
the payment of an amount by way of restitution to a victim of crime
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who suffered bodily harm astheresult of a commission of an
offence or the attempted arrest of the offender;

Comment

This clause must be read in conjunction with s. 201(2)(c) and (d)
of this Act. The latter paragraphs provide that ajudgment
debtor may not claim an exemption where a seizure is made to
satisfy a judgment for damages for intentional physical injury or
an order made under s. 738(1)(b) of the Criminal Code. Inthe
comment under s. 201(2)(c) and (d), it was observed that the
Working Group has not completed its discussion of these

paragraphs.

(f) sixth, to eligible claimsthat by virtue of any other enactment or
law in forcein the [Province/Territory] are entitled to priority over
the claims of judgment creditors generally;

(g) seventh, tojudgment creditorswho were partiesto interpleader
proceedingsto the extent that money in thedistributable fund can
be attributed to those proceedings, which amount shall be paid on
aproratabasisto thejudgment creditorsin those proceedings,

(h) eighth, if thedistributable fund is comprised of the proceeds of
sale of property which has been seized from premiseswhere a
landlord hasaright of distresswith respect to arrears of rent that
wer e owing by the judgment debtor as a tenant of the landlord at
the time of the seizure of the property, to the payment to the
landlord of amount equal to the lesser of
(i) arrearsof rent owing by the tenant at the time of the seizure of
the property to a maximum provided by [insert the name of the
enacting jurisdiction’s landlord and tenant legislation], and

(i) the proceeds of sale of the property seized from the landlord’s
premises;

Comment

Under landlord and tenant legislation in some provinces and
territories, where there are arrears of rent payable by atenant on
the premises (this is usually limited to commercial premises), a
landlord is provided with the remedy of exercising aright to
distress by seizing the tenant’s property located on the premises
to satisfy the landlord’s claim for arrears of rent. Prior to
exercising its right of distress in these circumstances, the
landlord does not have any proprietary interest in the tenant’s

property.
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If alandlord has not exercised itsright of distress prior to
seizure by an enforcement officer under this Act, there isno
reason why the landlord should be given a preference on the
distribution ladder that is higher than, for example, claims for
costs by judgment creditors who have preserved goods for
seizure and sale and thereby augmented the distributable fund.

InPart 9, s. 67, an enforcement officer is directed to maintain a
seizure of ajudgment debtor’s property located on the premises
where the judgment debtor’s landlord has a right of distress only
if the enforcement officer has reasonable grounds to believe that
the price recoverable in a sale of the property will be more than
sufficient to pay the arrears of rent owing to the landlord at the
date of seizure up to whatever maximum is provided in landlord
and tenant legislation of the enacting jurisdiction.

(i) ninth, to all judgment creditorswith eligible claimsto the extent
of their igible claim; and

() tenth, any amount remaining, shall be paid to the judgment
debtor or person entitled to it unless, prior to payment to the
judgment debtor, the enforcement officer receives a new
enforcement instruction from a judgment creditor of the
judgment debtor in which case

(i) themoney shall not be paid to the judgment debtor;

(i) themoney shall be considered to be an amount received by
the enforcement officer at that time asaresult of an
enforcement proceeding under s. 226(1); and

anew distributable fund is constituted under s. 226.

(2) If theremaining balance in the distributable fund isinadequate to
discharge the full amount of the éigible claim payable to persons
referred to in a paragraph of subsection (1), the remaining balance
must be allocated to each eligible claim referred to in the paragraph
in the proportion that that the amount of each digible claim isto the
total amount to bedistributed under the clause.

Comment
This subsection implements the principle of pro rata distribution
on each rung of the preference ladder.

(3) If an enforcement officer receives money as a result of an
enforcement proceeding, and the enforcement officer isnot ableto
deter mine which of two or more enforcement instructions delivered
to the enforcement officer with respect to the judgment debtor led to
receipt of the money, then for the purposes of determining
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entitlements under subsection (1)(d), the money is presumed to be
money received asaresult of enforcement instructionsin the order
in which the enforcement instructions wer e received by the
enforcement officer.

Comment
This subsection is essentially a default provision that, in all
likelihood, will seldom be needed for the following reasons:

(4) Thepriority of an enforcement chargein relation to another interest
in the judgment debtor’s property is not affected by order of
distribution of the distributable fund under Part 13.

230 [This section number was omitted from the Summary of the Act.]

Delay in distribution where property seized is monetary currency
231 Where an Enforcement Officer seizes currency, it may not be distributed
as enforcement proceeds until at least 15 days after the date of seizure.

Comment

The objective of this section isto provide a reasonable
opportunity to other persons, who may have alegal claim to
seized cash, to make an application to the court to object to the
seizure and/or, claim the funds before the funds are distributed
by the enforcement officer.

Circumstances where enforcement officer may delay of distribution
232 If the distributable fund does not exceed $2000 or such other amount
that is prescribed by regulation, and two or more judgment creditors
have eligible claims that exceed the amount in the distributable fund, the
enforcement officer may postpone the distribution
() until the accumulated funds with regard to a judgment debtor
exceed $2000 or such other amount that is prescribed by
regulation, or
(b) in the opinion of the enforcement officer, it is desirable to delay
the distribution because a new distributable fund has been
constituted or the enforcement officer expects a new distributable
fund will be constituted with the same eligible claimants
provided that a distribution will not be postponed
(c) where the amount of the distributable fund is sufficient to fully
satisfy all eligible claimants, or
(d) for a period longer than 90 days.

Comment
The power to the enforcement officer to postpone a distribution
isadiscretionary power. Notwithstanding the described
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circumstance in this section, the enforcement officer may
proceed to make the distribution at the earliest possible time.

The purpose of subsection (2) is to provide a mechanism that
will avoid the costs associated with making several distributions
of relatively small amounts among the same eligible claimants.
For example, where there is a continuing seizure of bi-weekly or
monthly payments of wages, rents, and similar forms of income,
the payments to the eligible claimants by the enforcement officer
could be accumulated for 90 days before the enforcement officer
paid out the distribution.

Preparation and distribution of enforcement officer’s distribution scheme

233

(1) Where the cumulative amount of the eligible claims of judgment

creditorsand claim of other personsreferred to in section 229 exceed

the amount of the distributable fund, the enforcement officer shall

prepare a distribution schemein accordance with section 229 with
respect to thedistribution of the money in thedistributable fund and
deliver it to

(a) thejudgment debtor,

(b) judgment creditorswith eligible claims,

(c) any person with a security interest that was subordinateto the
enforcement charge on personal property of the judgment debtor
that was sold in an enforcement proceeding and the distributable
fund being distributed under the distribution scheme is comprised
in whole or in part of the proceeds of such sale,

(d) any person with aregistered interest on theland of the judgment
debtor that was extinguished by a sale of theland in an
enforcement proceeding and the distributable fund being
distributed under the distribution schemeis comprised in whole
or in part of the proceeds of such sale.

Objection to enforcement officer’s distribution scheme

234

(1) A judgment creditor or other person who would receive, as provided

in the distribution scheme, lessthan full payment of the person’s
claim may object to the distribution or aspects of it by delivering a
notice of objection to the enforcement officer within 10 days from the
date of receipt of the distribution scheme.

(2) If a notice of objection referred to in subsection (2) does not state the

reasons for the objection, the enforcement officer may disregard the
objection and proceed with the distribution.

(3) The enforcement officer may amend the distribution scheme

prepared under section 233 in response to a notice of objection
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delivered under subsection (1) if the basisfor the objection isan error
in calculation or aclerical error.

Distribution [ The content of this section number, as it appears on the Summary of the
Act, isfound in's. 229(4).]

236 (2) If the enforcement officer has not received a notice of objection within
10 days from the date the distribution schemeis given to the persons
named in it or such further time asthe court may order, the
enforcement officer must proceed to distribute the distributable fund
in accordance with thedistribution scheme or the distribution scheme
amended under section 234(3).

(2) Notwithstanding subsection (1), an enforcement officer who receives a
notice of objection asprovided in section 234 may, upon expiry of 10
daysfrom the date the distribution schemeis given to the persons
named in it or such further time asthe court may order, distribute, in
accordance with the distribution scheme, so much of the distributable
fund as can be distributed without prejudiceto the claim of the
person who has delivered a notice of objection.

(3) For purposes of subsection (1), an enforcement officer must disregard
a notice of objection unless, within 10 days of giving the notice of
obj ection to the enforcement officer,
(a) the person appliesto the court, with notice to the enfor cement
officer, for an order determining the validity of the objection, and
(b) the enforcement receives notice of the application.

(4) If

(a) on expiry of the time specified in subsection (1), the enforcement
officer has not received a notice of objection, or

(b) on expiry of the time specified in subsection (1), the enforcement
officer hasreceived a notice of objection but on expiry of the time
specified in subsection (3), the enforcement officer has not
received an application to determine the validity of the objection

the enforcement officer must proceed with thedistribution in

accordance with the distribution scheme or thedistribution scheme

amended under section 234(3).

(5) In an application referred to in subsection (3) or in an application by
the enforcement officer, the court may:
(a) confirm the contents of a distribution scheme; or
(b) order the enforcement officer to amend a distribution scheme.

(6) On making an order under subsection (5), the court may:
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(a) if the application is successful, order that the costs of the
application be paid out of the distributable fund to the applicant;
or

(b) if the application isnot successful, order the applicant to pay the
costs of the proceedings and such additional amountsto persons
affected asthe court determinesis appropriate to compensate for
costsincurred and loss suffered asaresult of adelay in
distributing the distributable fund caused by the application to
the court.

(7) Unlessthe court orders otherwise, notice of the application referred
to in subsection (3) and (5) must be given to persons named in the
distribution scheme.

Reporting and correcting errorsin the distribution
237 (1) If ajudgment creditor or another person receives a payment by way
of adistribution and the distribution was calculated based on an
eligible claim in an amount greater than the amount to which the
judgment creditor or other person isentitled, the judgment creditor
or other person must
(i) immediately notify the enforcement officer, and
(i) pay to the enforcement officer the amount by which the
payment received exceeds the payment to which the judgment
creditor or other person isentitled.

(2) If ajudgment creditor or another person

(a) receives a payment by way of a distribution in an amount greater
than the amount to which thejudgment creditor or other person
isentitled, and

(b) does not immediately on the demand of the enforcement officer or
other person affected, repay to the enforcement officer the
amount to which he or she was not entitled,

the court on the application of the enforcement officer or other

per son affected by the distribution may order that judgment be

entered in favour of the enforcement officer against a judgment

creditor or a person in an amount equal to the amount to which the

judgment creditor or other person was not entitled.

(3) Where an enforcement officer receives an amount under either
subsection (1) or (2), the enforcement officer shall recalculate the
distribution and distribute the additional money asif the payment
were part of the original distribution.
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PART 14: THIRD PARTY PROCEEDINGS

Comment

The section numbering in this Part and Part 15 follows the section numbering in
the Summary of the Act. The “jump” from s. 237 above to s. 276 below will be
corrected in the next version of the Act.

Third party notice of claimto property

276 (1) A person who claimsproperty that isor isintended to be the subject
of enforcement proceedings may give a notice of third party_claim in
the prescribed form to the enforcement officer.

(2) A notice of third party claim isa nullity and may be disregarded by
the enforcement officer if the notice of third party_claim isnot
received by the enforcement officer before the property issold by the
enforcement officer.

(3) If anaotice of third party claim isa nullity

(a) the enforcement officer must give notice in writing to the person
who gave the notice of third party claim and to the judgment
debtor,

(b) the person who gave thethird party notice may apply to the
court, within 15 days after the date on which the notification
referred to in paragraph (a) was given to the person by the
enforcement officer, for a determination of theissue, and

(c) notice of the application under paragraph (b) must be given by
thethird party to all judgment creditors who have an
enforcement charge against the property at the time when the
notice of third party claim is given to the enforcement officer.

Say of sale or stay of distribution of proceeds from sale of property that is subject to a
third party claim

277  Property that isthe subject of a notice of third party claim must not be
sold, and proceeds received by the enforcement officer from a sale of the
property must not be distributed, until

(a) if the enforcement officer has notified thethird party that the
notice of third party claim isa nullity, the period for an
application to the court under section 276(3)(b) has elapsed and
no application has been made,

(b) if thethird party has made an application under section
276(3)(b), the application has been discontinued or dismissed, or

(c) thecourt otherwise orders.
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Procedure relating to third party claims

278 (1) After receipt of a notice of third party claim under section 276(1), an
enforcement officer must notify all judgment creditors, who have
given subsisting enforcement instructionsto the enfor cement officer
at the date when the enforcement officer received the notice of third
party claim, by giving them a copy of thethird party notice of claim.

(2) A judgment creditor who has received a copy of the notice of third
party claim under subsection (1) may dispute the claim by giving the
third party and the enforcement officer a notice of dispute not later
than 10 days after receipt of the notice of third party claim under
subsection (1).

(3) A judgment creditor who does not give a notice of disputeto thethird
party and the enforcement officer as provided by subsection (2) is
deemed to have accepted thethird party claim.

(4) Nothing in subsection (3) affectstherightsof ajudgment creditor in
any proceedings other than asreferred to in this Part.

Release of seized property

279 (1) If anotice of disputeisnot given under section 278(2) to the
enforcement officer who delivered the section 278(1) notice, the
enforcement officer must release from seizurethe property claimed
in the notice of third party_claim.

(2) An enforcement officer who releases property asprovided in
subsection (1) isrelieved from liability for releasing the property to
the third party.

Notice by enforcement officer of intention to interplead

280 If anoticeof disputeisdelivered under section 278(2) to the enforcement
officer who delivered the section 278(1) notice, the enfor cement officer
must deliver to the disputing judgment creditor a notice of intention to
interplead, indicating that the validity of the notice of third party_claim is
to bedetermined through interpleader proceedings as provided by the
Rules of Court unlessthe notice of dispute iswithdrawn within 5 days
after delivery of the notice of intention to interplead.

Application by enforcement officer for interpleader order

281 (1) If, after expiry of the 5 days mentioned in section 280, the notice of
disputeisnot withdrawn, the enforcement officer must apply for an
interpleader order.

(2) If the person asserting a third party claim withdrawsthe claim or the
judgment creditor acceptsthe claim before or on thereturn of the
notice of motion for an interpleader order, the court may order the
person or judgment creditor to pay the costs of the other party and
the enforcement officer’s costs.
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(3) An application for an interpleader order brought by the enforcement
officer must be given to each judgment creditor who has given notice
of dispute of thethird party claim and who hasnot withdrawn the
notice of dispute.

Request for proportional contribution to costs

282

If ajudgment creditor makes an application to court, including
interpleader proceedings, to preserve the judgment debtor’s property, or
if the application may have the effect of contributing money to a
distributable fund or increasing the amount of a distributable fund, the
judgment creditor may within 15 days after filing the application with
the court, deliver a notice of the application to all creditors who have
given subsisting enforcement instructions to the enforcement officer
requesting proportional contribution to the cost of the application.

Possession of disputed property during interpleader proceedings

283

(1) Pending the outcome of interpleader proceedings brought under
section 281, the enforcement officer who is a party to those
proceedings may, on such security or bond as the enforcement officer
may require, permit the person asserting a third party claim or
another person to have possession or control of the property seized.

(2) When a bond or security is taken under subsection (1), the
enforcement officer is deemed to remain in possession or control
during the currency of the bond or security and the obligor under the
bond is deemed to be the enforcement officer’s bailee who is under
obligation to deliver possession or control of the property to the
enforcement officer on demand.

Sale of perishable property

284

If the property specified in a notice of third party claim is perishable
property or property that cannot be stored at a cost that is likely to be
less than value of the property, the court may order that the property be
sold by the enforcement officer in the same manner as if no claim had
been made to the property.

Onus of proof in interpleader proceedings

285

draft

(1) Unless the court orders otherwise, the following apply to interpleader
proceedings brought under section 281:

(a) if the property in dispute was in the possession or control of the
judgment debtor or an agent of the judgment debtor at the date
of seizure, the onus of proof that the third party claim is valid is
on the person asserting the third party claim;

(b) if the property in dispute was in the possession or control of any
person other than the judgment debtor or an agent of the
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judgment debtor at the date of seizure, the onus of proof that the
third party claim isnot valid ison the judgment creditor;

(c) theonusof proof of the validity of athird party claim to
ownership of an account ison the person asserting the claim.

(2) Thecourt may place on the person asserting a third party claim the
onus of proof that a third party claim to property in the possession or
control of thethird party at the date of seizureisvalid when the court
issatisfied that thethird party and the judgment debtor have
colluded to delay or prevent enforcement proceedings against the

property.

PART 15: TRANSITION, REGULATIONS, FORMSAND FEES

Transition Provisions

286 A registration of ajudgment against an interest in land under [insert the
name of the Land Title Act or similar Act] continues until the expiration of
theregistration and for thisperiod of timeisdeemed to be aregistration
of a notice of judgment under Part 10 of thisAct.

Regulation making powers
287 The Lieutenant-Governor in Council may make regulations

(a) defining, for the purpose of this Act, aterm that isnot otherwise
defined by thisAct;

(b) respecting theregistry and itsoperations under this Act;

(c) respecting the posting of a bond for the purpose of supporting
security or an undertaking required under thisAct;

(d) respecting thedescription of property that isto be included in
notices of judgment and prescribing the kinds of goods that may
be described wholly or in part by serial number and the
requirements of a description by serial number;

(e) respecting the identification of judgment debtorsin registrations;

(f) respecting the records to be entered, maintained, amended and
deleted for the purpose of this Act;

(9) prescribing property and income that is exempt and prescribing
the value of property that may be claimed as exempt from
Seizure;

(h) respecting the calculation of net income including allowable
deductions

(i) governing the selection of exempt property by debtorsand their
representatives,

(j) respecting the determination of personswho qualify as dependents
for the purpose of thisAct;

(k) respecting reports made under this Act;
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(1) respecting the seizure of property, including the removal,
handling, storage and release of seized property;

(m) respecting the qualifications for and appointment of receivers;

(n) respecting compensation for account debtors,

(o) respecting thetransition from the law existing immediately before
the commencement of this Act to thisAct;

(p) defining a word for the purpose of the Act or the regulations
which isnot defined in the Act; and

(q) generally to give effect to the purpose of this Act.

Prescribed Forms

288 (1) Where this Act states that a notice or document shall be in the
required form, the sheriff shall establish that form and the contents
or information required on that form or document.

(2) Where this Act states that a document is to contain certain
information or statements, the regulations may require the
documentsto contain information or statementsthat are additional to
those required by this Act.

Prescribed Fees

289 The minister responsible for this Act may establish feesthat shall be paid
for registrations, filing of documents, searches, commissions,
enforcement instructions, examinationsunder oath, questionnaires,
services, documents, copies, ordersissued, enforcement proceedings and
other things necessary for the purpose of thisAct.
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