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Common Law Choice of Law Rules
Applicable to Succession

# succession to moveable property is
governed by the law of the deceased's
domicile at the time of death

¢ succession te Immoveable property: is
goVverned by the |aw: of the place Where
the property s situated (lex situs)



Statutory Rules:
Testate Succession

¢ Lack of Uniformity

¢ Uniform Willst Act (1966), s. 40(1)

40(1)As regards the manner and formalities: off making a will offan’interest
in movables, a willlis valid and admissible to probate iff at the time of its
making it complied with the internalllaw: off the place Where,

(@)
(2)
()
(d)

the willlwas made; or
the testator Was then domiciled; or
the testator then hadrhisthabittal rESIdERCE; Ok

the testator then'was arnationaliiiFthere Was infthat place ene body.
oftlawl geverning the willsreifnationals:



Testate Succession
Possible Reforms

Amend s. 40 to include nationality. and habitual residence at time
of death?

Amend s. 40 to include lex situs?

Extend's. 40 to immoveables?

Codify, the rules  governing capacity?

Codifiy the rules ke revoecation: by markiade, diVerce & sepakration?

Adept arunitary appreachyrasint ther 989 Hag e ConVvention?



Intestate Succession
Spousal Preferred Share

Jom dies intestate, domiciled in Nova Scotia

His total estate is worth $250,000

Moveables off $200,000 and immoveables of $50,000: (in N.W.TL)
Survived by histwifie (Jane) and al child fizomi a’ previous markiage

Noeva Scotia law provides) that Jane gets $50),000 plus one-hali of
therresidue: NEWEIE Iawiis the same:

Heow muchiis Jane entitied to?

51150)0)0)0) o) <1175) [0)0)0)7



Possible Solutions

¢ Highest preferred share

» Abandon lex situs (as per Hague
Convention): governed: entirely: by,
domicile/habitual residence



Entitlement to Preferred Share

Should intestate succession
legislation be amended to
include choice of law provisions
to determine issues of status,
particularly those akin to
marriage, such as who is a
“common law partner”?



Matrimonial Property Rights
on Death

Whose law governs?: lack of statutory uniformity
Characterization: succession or matrimonial property?
See example at para. 83

Recommendation No. 125

Consideration should be given torincluding in: uniform: |egisiation)
provisions which addressithe issue off how! the division of matrimonial
pProperty upon deathrshould be characterized for choice off law purpeses, to
ensure that s characterized as armatteroffmatrimonial property law.
rather than succession [aws
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