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[1] Much of the legal status of electronic communications in Canada rests on legislation 

based on the Uniform Electronic Commerce Act,
1
 adopted in 1999 (the “Uniform Act”), which in 

turn is based on principles from the United Nations Model Law on Electronic Commerce
2
 (the 

“Model Law”) All the common law provinces, Yukon and Nunavut have enacted the Uniform 

Act, as shown in the chart on the ULCC web site.
3
 Quebec adopted its Act to establish a legal 

framework for information technology 
4
in 2001, mainly based on the principles of the Model 

Law though not using the Uniform Act as its template. The electronic documents part of the 

federal government`s Personal Information Protection and Electronic Documents Act 

(PIPEDA)
5
 was inspired by the draft of the Uniform Act available in mid-1998 when the federal 

statute was prepared, though some significant variations were made. 

 

[2] The purpose of the Uniform Act, and thus of most Canadian legislation, was to remove 

barriers to the legally effective use of electronic communications. They did not intend to regulate 

that use. They wanted to be sure that legal rules that appeared to require ink and paper, such as 

writing and signature requirements, did not stand in the way of electronic communications. They 

did so by setting out a `functional equivalent` to the existing form requirements. Electronic 

communications that performed the specified function were taken to satisfy those form 

requirements. 

 

[3] These were new principles in the mid-1990s when UNCITRAL developed them in its 

Model Law. People were not sure whether they would work, and thus how widely it was safe to 

apply them. The Model Law thus allows for exceptions to the operation of its rules, though it 

does not say what those exceptions should be. Thus articles 6 (on writing requirements), 7 (on 

signatures) and 8 (on originals) all have a paragraph reading ‘The provisions of this article doe 

not apply to …’. Each implementing country was left to decide the scope of the rule and what to 

carve out of it. 

 

[4] In deciding what to include or leave out, Canada had to consider the two main features of 

both the Model Law and the Uniform Act: they were minimalist and they were technology-

neutral. They set out their rules for functional equivalence but did not say how to achieve them 
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nor what technology to apply to do so. (Quebec`s statute is less minimalist but still technology 

neutral. Parts of PIPEDA are not technology neutral.) Parties to electronic communications were 

left to decide what was prudent. Just as a contract written on a Kleenex tissue in pencil, signed 

with an X, can be a legally effective contract but is unlikely to be acceptable in commercial 

practice, so too certain kinds of electronic communications will not satisfy basic business 

considerations. The legislation does not make that choice for the users. 

 

[5] With such considerations in mind, the Uniform Law Conference excluded from the 

Uniform Act a number of communications: wills, testamentary trusts, personal powers of 

attorney and land transfers that would require registration to be effective against third parties. 

These documents shared the characteristic that they are often prepared by people without legal 

advice, people who may have little knowledge of what makes an e-document secure. The 

decision about prudent practice was thought to be particularly risky to leave open for those 

people. The chances were considered too high that people would make a document ineffective 

for security reasons for its purpose, and that fraudulent documents could be created too credibly 

in this context of free-form documents created by lay people.
6
  

  

[6] In addition, not everyone might appreciate the risks of buying land without registration. 

Most provinces at the time of the Uniform Act did not have electronic land registration, and 

Ontario`s system, for example, was tightly controlled as to access and technology. Thus whatever 

people might come up with to transfer land might not be registrable in any event. The Uniform 

Law Conference`s decision to exclude these land transfers reflected the same decision made in 

then-recent statutes in Australia (see for example the regulations under the Electronic 

Transactions Act, 2000
7
 of New South Wales) and Singapore (see s. 4 and Schedule 1 of the 

Electronic Transactions Act.
8
)

9
 

 

[7] Recently a number of people have been asking whether the real estate exclusion is still 

needed, if it ever was. Should the Uniform Act and its provincial enactments be amended to 

remove that exception, so the legislation would apply to real estate transfers?  This paper submits 

that the Uniform Act should be amended to remove its exception for land transfers. Here are 

some of the relevant considerations. 

 

[8] First, we need to appreciate the limited scope of the ‘exception’. The Uniform Act says 
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that where the law requires writing or an original, the requirement may be satisfied by an 

electronic document of certain characteristics. A signature requirement may always be met by an 

electronic signature. Thus if the law does not require any of these forms, the legal effect of 

electronic communications does not rely on the legislation based on the Uniform Act. 

 

[9] Our law rarely requires writing or signatures. As a matter of business prudence, people do 

tend to ‘get it in writing’, and signatures are widely used for authentication and for the 

ceremonial purpose of making people realize they are doing something with serious 

consequences. Just as business prudence leads people to demand these practices, business 

prudence can govern whether and how they do them electronically. 

 

[10] However, in real estate transactions there are statutes that require writing. In particular, 

the Statute of Frauds,
10

 which most if not all of the common-law Canadian jurisdictions have, 

says that an interest in land needs to be made or created in writing signed by the parties. That 

statute was certainly present in the minds of the drafters of the Uniform Act. The Statute of 

Frauds applies to the creation of the interest in land, but not to the negotiation that leads to that 

creation. None of the surrounding documents and correspondence needs to be in writing. 

 

[11] The second consideration deals with our understanding of ‘writing’ requirements. When 

the Model Law and the Uniform Act were drafted, it was at least an open question whether 

electronic communications could be considered to be ‘writing’ for legal purposes. Both 

documents were created on the assumption that ‘writing’ meant ‘on paper’ (or some other 

tangible medium), and an electronic communication was not in writing. Given the uncertainty on 

that point, it made sense to remove the doubt by spelling things out. 

 

[12] Since that time, however, the world has become much more familiar with electronic 

communications. Courts in several common law countries have held that electronic 

communications satisfy the Statute of Frauds writing and signature requirements without any 

statutory help. The Alberta Court of Queen’s Bench in Leoppky v Meston
11

 found a series of 

emails capable of constituting an enforceable transfer of a house (though on the evidence, 

intention to convey was not present). The Court did not mention Alberta’s Electronic 

Transactions Act,
12

 which excludes land transfers in any event (section 7(e)). 
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[13] Despite our better understanding of the basis in common law for electronically satisfying 

writing and signature requirements, the presence of the exception in the Uniform Act continues 

to create uncertainty about the state of the law. Those in the business community, the regulatory 

community, and elsewhere who are risk adverse continue to point to the exception as a source of 

doubt and confusion. This greatly limits the ability of people to rely on electronic 

communications, which in turn impedes progress and the adoption of more efficient and 

convenient practices in this area. 

 

[14]  The third consideration is that not all Canadian jurisdictions have excluded real estate 

transfers. New Brunswick did not put any exclusions into its Electronic Transactions Act.
13

 

Manitoba did not exclude interests in land.
14

 Quebec’s legal framework statute does not mention 

immovable property. The operation of the law on this point in those provinces has not created 

problems, to my knowledge. More dramatically, Prince Edward Island
15

 and Newfoundland and 

Labrador
16

 originally enacted the Uniform Act with the land exception, and later repealed the 

exception in order to facilitate their new electronic land registration systems. The American 

equivalent to the Uniform Act, the Uniform Electronic Transactions Act,
17

 did not exclude land 

transfers. It left the question of registrability to the recorders of land transactions. 

 

[15] Furthermore, UNCITRAL revisited the question of the legal effect of e-communications 

in the Electronic Communications Convention
18

 in 2005. Confidence in the use of such 

communications, and in UNCITRAL’s ‘solution’ for removing barriers to them, had grown to the 

extent that the Convention makes binding on member states what the Model Law had simply put 

out for adoption or adaptation. The Convention spells out the exceptions, too, as the Model Law 

had not done. No exception was given for transactions involving land, though that had been 

suggested in the Working Group’s discussions leading up to the Convention. UNCITRAL 

decided that since some countries already allowed electronic land transfers, there was no global 

principle against them. Individual countries could exclude them, if desired, by a reservation 

under article 19.
19

 

  

[16] The Uniform Act and its enactments say that they yield to any other law that authorizes, 

prohibits or regulates electronic communications (section 2(5)). The purpose of this provision 

was to avoid conflict between the generic permission of the Uniform Act and any existing laws 

that already created a statutory regime for e-documents or e-filing. The provision clears the way 
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for electronic registration statutes, and ensures that even a general permission to satisfy writing 

and signature requirements of land transfers would stop short of making an e-transfer registrable 

without further compliance with the registry's rules. That said, as noted PEI and NL repealed 

their exception to clear the way to e-registration.  

 

[17] Some provinces interpret the text of the statutory exception to mean that only documents 

that must be registered are excluded. Thus in a system that has specific forms that must be 

registered, any other document creating an interest in land would still be covered by the Uniform 

Act. That is not an inevitable reading of the statute, since the unregistrable documents cannot be 

effective against third parties. The point of the exception was to protect buyers against claims by 

subsequent buyers (i.e. third parties) either because the original buyers did not know that the 

transaction had to be registered (by the particular document or some other) or because the 

electronic transfer was not in registrable form and in the absence of registration, the vendor 

resold to someone else. 

 

[18] However, even if the law on registration relies on special forms of document or special 

instructions from an authorized user of the system (generally a lawyer for one of the parties), it 

may be helpful to have the underlying legal obligation in enforceable electronic form. Moreover, 

some land title or registry systems, such as Ontario's, provide for registration even of non-

standard documents, so a self-created format would not be fatal to protection.
20

 

 

[19] There are other important benefits to being able to resort to the Uniform Act that go 

beyond meeting writing and signature requirements. The Uniform Act also contains provisions  

that support electronic documents, like the validation of electronic contracts (s. 20), the support 

for the use of electronic agents (s. 21), the ability to correct errors (s. 22) and the presumptions 

about the time and place of sending and receipt of electronic message (s. 23), that are all useful 

in contracts about land. The protection of the addressee where information has to be provided to 

him or her (ss. 8, 9 and 12) would be welcome in land transfer documents. None of these applies 

while the Act excludes land deals.
21

 

 

[20] Most of Part 2 of PIPEDA applies only to statutes and regulations specially designated 

under the Act. It is interesting that the only federal legislation to which it applies, over eleven 

years after it came into force, is the Federal Real Property and Federal Immovables Act.
22

 There 
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may be some real demand for electronic land transfers. 

 

[21] The Uniform Act was clear in its policy that excluding land transfers was not a statement 

that these transfers should never be done electronically, but only that additional security might be 

needed. “They seem to require more detailed rules, or more safeguards for their users, than can 

be established by a general purpose statute like this one.”
23  

One key concern was how a general 

purpose statute might affect electronic land registration in a regulatory vacuum. While this risk 

may have been more imagined than real, the provinces have since had the opportunity to put in 

place any specific registration rules that they thought necessary. 

 

[22] Industry practice seems to have evolved since then as well. Real estate documents are 

frequently exchanged by fax, and closings done on the basis of faxed documents. Yet faxes are 

essentially electronic documents, and a faxed signature is no more reliable than a digitized 

signature that reproduces the handwriting by electronic means. Further, fax transmissions are 

sometimes poorly transmitted or hard to read. Banks are known to close mortgage financing on 

the basis of documents in Portable Document Format (PDF), often with signed paper documents 

to follow – but the money changes hands on the strength of the electronic versions (and no doubt 

on the presence of considerable other legally enforceable security). 

 

[23] Most land transfers are not done by people all on their own. If they do not have lawyers, 

they generally rely on at least one and often two real estate agents, who are licensed 

professionals entirely capable of watching out for basic questions of security, and who of course 

know about the need for registration of interests being created. Likewise most real estate 

transfers involve a financial intermediary that is also aware of procedural requirements. The risk 

of fraud, say by the creation of multiple inconsistent transfer agreements, is arguably no higher 

for electronic than for paper documents. (The various incidents of mortgage fraud in recent years 

have not depended on electronic documents in particular. The usual key to fraud is 

misidentification of the parties or their assets, not the manipulation of the text of documents.)
24

 

 

[24] In the light of these considerations of law, policy and practice, it is submitted that the 

exclusion of real estate transfers from the Uniform Act and its provincial enactments is no longer 

justified. Given the case law, one might think that the Act could simply be ignored; the Statute of 

Frauds seems to be comfortable with e-communications – though only one Canadian trial-level 
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court has so held. However, the exclusion is still a message, not a prohibition but a warning, a 

special status that can lead to confusion and lack of certainty about the applicable legal rules and  

thus to a chilling effect on innovation. The exclusion also prevents resort to the other 

constructive elements of the Act. It is time for that to change. 

 

 

[25] RECOMMENDATION: The Uniform Act should be amended to repeal s.2(3)(d). 

 

 RESOLUTION: 

 

 That clause 2(3)(d) of the Uniform Electronic Commerce Act be repealed. 
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Uniform Electronic Commerce Act

Commentary to s. 2 (Application), 2011

That clause 2(3)(d) of the Uniform Electronic Commerce Act be repealed.

Comment: The Act will apply to all legal rules within the authority of the enacting 
jurisdiction, whether in statute, regulation, order-in-council or common law.  This section 
sets out a short list of exceptions, such as wills and some powers of attorney.   The 
principle of exclusion is not that such documents should not be created electronically. 
Rather, they seem to require more detailed rules, or more safeguards for their users, than 
can be established by a general purpose statute like this one.

Until 2011 this section also excluded “documents that create or transfer interests in land 
and that require registration to be effective against third parties.” That provision was 
removed for several reasons: the law had become more accepting of electronic 
communications and increasingly gave them the effect of writing even without statutory 
direction; real estate documentation other than the actual transfer could be electronic; half 
the provinces did not have the exception in their e-commerce legislation; real estate 
transfers would benefit from the other facilitating provisions of the Uniform Act; and 
most people who transferred real estate did so with the assistance of licensed real estate 
agents who could advise on matters of form and registration. Any formal or writing 
requirements imposed by the applicable registration regime continue to apply, regardless 
of the Uniform Act. (See subsection (5) below.) More detail on this amendment can be 
found in the Civil Section documents for the 2011 Annual meeting.
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