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PREFACE,

The independent action of the various provineial legislatures I;&t-
prally results in a certain diversity of legislation. In some cases
diversity is inevitable, as, for instance, when the province of Quebec
legislates upon subjects within the purview of the Civil Code of
Lower Canada and according to principles derived from the law of
France, and the other provinces legislate upon similar subjects accord-
ing to principles derived from the common law of England. In such
cases the problem of securing uniformity is confined to the common
law provinces. There are, however, many other cases in which no
principle of either civil law or common law is at stake, with regard to
which the problem of securing uniformity is the same in all the prov-
inces. Both these classes of cases include subjects of legislation ag to
which it is desirable, especially from the point of view of merchants
doing business in different parts of Canada, that legislation should be
made uniform throughout the provinces to the fullest extent possible.

In the United States work of great value has been done by the
National Conference of Gommissioners on Uniform Rtate Laws. Since
the year 1892 these commissioners have met annually. They have
drafted uniform statutes on various subjects, and the subsequent
adoption of these statutes by many of the state legislatures has secured
a substantial measure of uniformity., The example set by the state
commissioners in the United States was followed in Canada when, on
the recommendation of the Council of the Canadian Bar Association,
several of the provinces passed statutes providing for the appointment
of commissioners to atfend an interprovinecial conference for the pur-
pose of promoting uniformity of legislation.

The first meeting of commissioners and representatives of the
provinces took place at Montreal on the 2nd of September, 1918, and
at this meeting the Conference of Commissioners on Uniformity of
Legislation in Canada was organized.

Subsequent annual meetings have been held as follows :—

1919. August 26-29, Winnipeg.

1920. August 30-31, September 1-3, Ottawa.

1921, September 2-3, 5-8, Ottawa.

1922. August 11-12, 14-16, Vancouver.

1923. August 30-31, September 1, 3-5, Montreal.

1924. July 2-5, Quebec. '

1925, August 21-22, R4-25, Wmmpeg.
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In 1919 the Conference considered and adopted a report on legis-
lative drafting, containing a carefully prepared selection of extracts
from books written by the leading authorities on the subject, and

directing attention to many important rules to be observed by drafts-
men of statutes. .

[n 1919 and 1920 the Conference secured the adoption of the
Sale of Goods Act, 1893, and the Partnership Act, 1890, in' those
common law provinees which had not already adopted them; and

these two codifying statutes are now in force in all the provinees of
Canada except Quebec.

In 1920 the Conference revised and approved model uniform stat-
ntes respecting legitimation by subsequent marriage and bulk sales.

In 1921 the Conference revised and approved model uniform stat-
utes respecting fire insurance policies and warehousemen’s lens, and
discussed the draft of a uniform life insurance act. Tt also received
a report on provincial legislation relating to the protection and pro-
perty rights of married women.

In 1922, in comnsequence of representations made by the superin-
tendents of insurance and the insurers, the Conference reconsidered
the model uniform statute respecting fire insurance policies, and ap-
proved it in a revised form. The Conference also revised and approved
a model uniform statutd respecting conditional sales, and devoted

much time to the consideration of the revised draft of an act respect-
ing life insurance.

Tn 1923 most of the time of the Conference was devoted to an act

respecting life insurance, which was approved in its revised form. The

subjects of intestate succession and reciprocal enforcement of judg-
ments were also discussed.

In 1924 the Conference again discussed the act respecting fire
insurance policies, as Tevised in 1922, and made some additions to
statutory condition 1%, and revised and approved model uniform
statutes respecting contributory megligence and reciprocal enforee-
ment of judgments. The subjects of devolution of estates, intestate

succession and defences to actions on foreign judgments were also
discussed.

In 1925 the Conference revised and approved a model uniform
statute respecting intestate succession, and discussed and approved
certain amendments of the Bulk Sales Act as revised and approved
by the Conference in 1920. It also discussed and referred again to
committees an act respecting devolution of real property, a report on
defences o actions on foreign judgments, and a report on & uniform
Wills Act. Other subjects upon which reports were received and
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Which were referred again to committees were chattel mortgages and
bills of sale and trustees.

Statutes have been passed in some of the provinces providing hoth
for contributions by the provinces towards the general expenses of the
Conference and for payment by the respective provinces of the trav-

- elling and other expenses of their own commissioners. The comimis-
sioners themselves receive 1o remuneration for their services.

The appointment of commissioners or participation in the meet-
ings of the Conference does not of course bind any province to adopt
any conclusions reached by the Conference, but it is hoped that the
voluntary acceptance by the provineial legislatures of the recommen-
dations of the Conference will sécure an increasing measure of yni-
formity of legislation.

The following table shows to what extent, if any, each model
statute drawn by the Conference has been adopted by the provinces:

1920. Bulk Sales Act: adopted in Alberta (1922), British Colum-
bia (1921), and Manitoba (1921).

1920. Legitimation Act: adopted in British Columbia (1922),
Manitoba (1920), New Brunswick (1920), Ontario
(1921), Prince Edward Island (1920), and Saskatche-
wan (1920). Provisions similar in effect are in force in
Alberta, Nova Scotia, and Quebec.

1921. Warehousemen’s Lien Act: adopted in Alberta (1922),
British Columbia (1922), Manitoba (1923), New Bruns-
wick (1923), Ontario (1924), and Saskatchewan (1922).

1922. Conditional Sales Act: adopted in British Columbia (1922).

1923. Life Insurance Act: adopted in Alberta (1924), British
Columbia (1923), Manitoba (1924), New Brunswick
(1924), Nova Scotia (1925), Ontario (1924), Prince
Edward Island (1924), and Saskatchewan (1924).

1924. Tire Insurance Policy Act.

1994. Reciprocal Enforcement of Judgments Act: adopted in
Alberta (1925), New Brunswick {1925).

1924. Contributory Negligence Act: adopted in New Brunwsick
(1925) and Saskatchewan (1924).

1925. Intestate Succession Act.

J. D. B



PROCEEDINGS.

PROCEEDINGS OF THE EIGHTH ANNUAL MEETING OF THE (ONFER-

ENCE OF COMMISSIONERS oN UNIFORMITY OF LEGISLATION IN
CANADA.

The following commissioners or representatives of the provinces
were present at some or all of the services of the Conference:

Alberta:
Mz, ScoTT.

British Columbia:
M=ussrs. PINEO AND LiaAwsoxn.

Manitobo:
MEessrs. PrrBLapo, SYMINGTON AND (OTTINGHAM.

New Brunswick:
Mesars. FrIEL AND INCHES.

Nova Scotia:
Mzussrs. REap AND MAHONEY.

Ontario:
Sin JAMES ATKINS AND Mz, FALCONBRIDGE.

Saskatchewan :
Mrussrs. SHANNON AND TmoMm.

FIRST DAY.

Friday, 21st August, 1925.

The Conference assembled at 10 a.m., at the Royal Alexandra
Hotel, Winnipeg, Mr. Pitblado, the vice-president, in the chair.
Mr. Pitblado referred fo the great loss suffered by the Conference

in the death of its president, Mr. Teed, which occurred a few days
after last year’s meeting.
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The Hon. R. W. Craig, K.C., Attorney-General of Manitoba, wel-
comed the commissioners, and expressed his appreciation of the value
of the work done by the Conference and his good wishes for its sue-
cess in the future.

Sir James Aikins, honorary president, read an address. The Con-
ference expressed its appreciation of Sir James’ continuéd inferest in
the Conference, and ordered that his address should be pnnted in the
proceedings.

(Appendix A

Reference was made to the fact that the Conference proceedings
of 1924 had been by oversight omitted from the year book of the
Canadian Bar Association for 1924, and Sir James Aikins expressed
the hope that they would be included with the Conference proceed-
ings of 1925 in the year book for 1825.

The minutes of last year’s meetmg as printed were taken as read
and approved.

The treasurer’s report, forwarded by Mr. Frank Ford KC (no
longer a member of the Conference), was received, and referred to
Messrs. Cottingham and Lawson for audit.

It was ordered that a copy of the auditor’s report should be sent
to Mr. Ford, with the thanks of the Conference for his services as
treasurer. ' -

Mr. Shannon then read the draft Devolution of Real Estate Act
submitted by the Saskatchewan commissioners, and the Conference
proceeded to discuss the draft, section by section.

(Adppendiz B.)
" At 12.45 p.m. the Conference adjournéd.

At 2.30 p.m. the Conference reassembled, and resumed the dis-
cussion of the Devolution of Real Estate Act.

At 4.30 p.m. the Conference adjourned.

SECOND DAY.

Saturday, 22nd August 1925.

At 10 a.m. the Conference reassembled and resumed the digeus-
sion of the Devolution of Real Estate Act.
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At 1 pm. the Conference adjourned.

At 2 p.m.. the Conference reassembled, and resumed the diseussion
of the Devolution of Real Estate Act.

~ After further discussion, the draft Act was referred again to the
Saskatchewan commissioners with instructions to revise it in the light
ol the discussion, to send copies of the revised draft to the other com-
missioners and to report again at the next meeting of the Conference.

(Appendiz B.) -

Mr. Shanpon then read the drzﬁt Tntestate Succession Act, submit-
ted by the Saskatchewan Commissioners, and the Conference pro-
ceeded to discuss the draft, section by section.

_ {4ppendiz C.)
At 4 p.m. the Conference adjourned.
At 8.15 pm. the Conference reassembled.

Mr. Falconbrigige was instructed to represent the Conference in
-making a statement of the work of the Conference before the Cana-
dian Bar Association.

Mr. Pineo made an oral report on the subject of company law,
explaining that the British Columbia commissioners had not acted
on the instructions of the Conference (Proceedings, 1924, pp. 15, 16)
owing to the expense that would be involved in the preparation of the
material. . _ :

Tt was resolved that the preparation of a draft uniform Companies
Act should stand over until next year, and that in the meantime the
commissioners from those provinces which now have the system of
incorporation by letters patent should ascertain the views of their
respective governments as fo the adoption of a model uniform act
based on the system of incorporation by memorandum of association.

Mr. Pineo referred to the subject of reciprocal enforcement of
judgments within the British Empire, but no action was taken, the
Conference acdhering to the views already expressed by it (Proceed-
ings, 1921, pp. 17-18; 1924, p. 15). '

Mr. Pineo also referred to the subject of succession duties (see
Conference Proceedings, 1923, pp. 93 ff., and paper by G: H. Barr,
K.C., read before the Canadian Bar Association in 1925), and men-
tioned the fact that an interprovincial conference was to take place
at Winnipeg on the 24th instant, such as had been suggested by the
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Conference in 1923 (Proceedings, 1923, p. 99). No action was

taken.

" Mk, Cottingham read the report on the Bulk Sales Act and a draft

: amendmg Act, submitted by the Manitoba commissioners.
(A ppendm: D)

At 10.45 pm. the Conference adjourned.

THIRD DAY.

. © Monday, 24th August, 1925,

At 10 a.m. the Conference reassembled.

The suditors report was received and adopted. The tréasurers
statement for the period since the report submltted in 1923 (Pro-

© ceedings, 1928, p. 1R) was as follows

TREASURER’S STATEMENT,

1923
Aug. 1. To balance on deposit in the Bank of
Montreal . . . . e $ 41445
Oct. 11. To deposit grant Ontario ............ 200.00
1924 = | .
Jan. 8. To deposit grant Alberta ............ 200.00
Apr. 21. To deposit grant Saskatchewan......  200.00

Apr. 21. By cheque Carswell Co. Ltd., printing
proceedings, ete. ...t

Nov. 12. To deposit grant Ontario ........... 200.00

Nov. 12. To deposit grant Alberta ........... 200.00
Nov. 15. By cheque Carswell Co. Ttd., printing
proceedmﬁs eRC. L

1925

Feb. 4. To deposit grant British Columbia....  200.00
Feb. 11. To deposit grant Nova Scotia ........  200.00
Mar. 10. To deposit grant Saskatchewan ...... 200.00

June 29, To deposit grant Manitoba ........  500.00

$610.73

. 99470

$2,514.45 $835.43



Aug. 1 By balance on deposit .............. C 0 $1,679.02

$2,514.45 $2,514:45

Audited and found correct.
Winnipeg, August 24, 1925. .
W. R. CorTINGgHAM
H. G. Lawsox
Auditors.

The Conference then resumed the discussion of the report on the
Bulk Sales Act.

Mr. Pineo submitted certain correspondence, which was referred

to the Manitoba commissioners for consideration and revo~
It was resolved that in the opinion of the Conference the Bulk
“Sales Act should cover the sale of a partner’s interest either to -
another partner or to a third party, and the matter be referred to the
Manitoba commissioners for consideration and report.
The report of the committee was then adopted together with the
draft amending Act. ‘
' (Appendiz D.)

Mr. Shannon submitted a fair copy of the Intestate Succession
Act, as revised on the preceding day, and the draft Act was adopted,
subject to the redrafting of s. 17.

(A ppendiz C.)

Mr. Falconbridge read the report of the Omtario commissioners
on Defences to Actions on Foreign Ju&gments

(Ap'pmdw: E)

At 12.45 the Conference adjourned.

At 2.30 pam. the Conference reassembled, and reconsidered the )
~Reciprocal Enforcement of Judgments Act, as revised in 1924, in

view of the fact that the Province of Alberta, in adopting this Act,
substituted the word “and ” for the word “or * in the middle of line

8 of 8. 3(2) (Proceedings, 1924, p. 61). After discussion the Con-
feronce approved of this amendment.

The Conference then reéumed the discussion of the report on
Defences to Actions on Foreign Judgments.
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Some verbal alterations were made in the report (these alterations
being incorporated in the report as printed in Appendix E)..

The following resolution was then adopted:

The Conference adopts the recommendation contained in the
second sentence of paragraph 6 of the report on Defences to Actions
on Foreign Judgments, but, recognizing that the enactment of legis—'
lation in accordance with the recommendation is a matter of policy,
the Conference requests the commissioners to ask the attorneys-gen-
cral of their respective provinces for instructions. . If it appears that
there is any likelihood of general agreement, the Ontario commis-
sioners are instructed to prepare a draft Act for submlssmn to the
Conference.

(Appendiz E.)

A redraft of 5. 17 of the draft Intestate Sucecession Act having
been submitted and revised, the following resolution was adopted:

Resolved by the Conference of Commissioners on Uniformity of
Legislation in Canada that the draft of & model Act entitled “ An-
Act to make uniform the law regpecting the Distribution of Eestates
of Infestates,” as revised at the present (19%3) annual meeting of
the Couference, be approved and adopted, and that this draft Act be
now recommended to the legislatures of the several provmees “of
Canada for enactment.

: (Appendiéc ),

Mr. Read then read the report of the Nova Scotza Comissioners
on the Wills Act, supplementing the report of the Alberta commis-

sioners (Proceedings, 1924, p. 64) on the draft Wills Act (Pro-
ceedings, 1923, p. 45).

(Appendiz F)

The report was considered clause by clause.
At 6 pm. the Conferenee adjourned. -

. At 8.30 p.m. the Conference reassembled and continued the dis-
cussion of the draft Wills Act.

Officers of thé Conference for the ensulng year were elected as
follows:

Honorary President: Sir James Aikins.
President: Mr. Pitblado.
Vice-President: Mr. Shannon.
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Recording Secretary: Mr. Falconbridge.
‘Corresponding Secretary: Mr. Elliott.
Treasurer: Mr. Cottingham.

It was resolved that the recording secretary be instructed to
arrange with the Canadian Bar Association fo have the report of the
proceedings of the Conference published as an addendum to the -
report of the proceedings of the Association, the expenses of the pub-
‘lication of the addendum to be paid by the Conference. The secre-
tary was also instrueted to have the report of the proceedings pub-
lished in pamphlet form and to send copies to the other commis-
gloners.

The following resolution was adopted :—

Resolved, that the Conference is of opinion that regular contribu-
tions should be made by all the provinces to meet the general expenses
of the Conference, and that the treasurer be instructed to write to
each provincial Board of Commissioners asking it to obtain from its
Government a contribution of $200, and to write to the Attorney-

General of each province which has not appointed eommlssmners,
 asking for a contribution of $200.

At 11.50 p.m. the Conference adjourned.

FOURTH DAY.

Tuesday, 25th August, 1925.

At 9 a.m. the Conference reassembled.

The discussion of the Wills Act was resumed, and it. was then
resolved that the subject be referred to the Nova Scotia commissioners
with instructions to prepare and send to the other commissioners a
revised draft Act and to report again to the Conference next year.

(Appendiz F.)

After discussion of the question whether the draft Wills Act or -
any particular sections thereof should apply to wills executed before
the coming into force of the act by persons dying after the coming
into force of the act, the Nova Scotia commissioners were instructed -
to communicate with the other commissioners and ascertain their
views, and to draft provisions that will meet the views of the majority,
and to report specifically upon the answers received.
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Mr. Falconbridge, upon the instructions of the Attorney-General
of Ontario, brought before the Conference the question whether the
Conference would recommend the Attorneys-General of the provinces
to communicate to the Under-Secretary of State for Canada the con-
currence of the provinces in extending to Canada certain conventions
respecting legal proceedings in civil and commercial matters entered
into between the United Kingdom on the one part and France, Bel-
gium, Italy and Czecho-Slovakia on the other part.

(Appendiz G.)

The Conference was of the opinion that it would be desirable
. that the Attorneys-General of the provinces should concur in having
this series of conventions extended to Canada, and suggested that
pach provineial board of commissioners should make ‘a recommenda-
tion to its Attorney-General accordingly.

Mr. Shannon submitted the report of the Saskabchewan com-
missioners on- Chattel Mortgages and Bills of Sale. The subject was
reforred to the British Columbia.commissioners with instructions to
prepare a draft act suitable to the needs of all the provinces.

(Appendiz H)

Mr. BE. K. Williams, K.C., convener of the committee of the
Canadian Bar Association on Comparative Provincial Legislation and
Law Reform, having submitted an interim report as to the law of
the several provinces on the subject of trustees, the Manitoba com--
missioners were instructed to co-operate with that committee in the
preparation of a report to be made to the Conference next year.

A memorandum regarding certain English legislation (1907, c.
16) having been laid before the Conference, the matter was referred
to the New Brunswick commissioners to consider the statutes of the
provinces on the same subject and to report to the Conférence.

The commissioners from each province were requested to report to
~ the president of the Conference as to the uniform acts which have
been adopted in their province, and as to the objections if any, ralsed
~ regarding those acts which have not been adopted.

Tt was resolved that the next ;neéting of the Conferende should be
held four days (excluding Sunday) before the next meefing of the
Canadian Bar Association and at the same place.

The Gonferenee e:;pressed its appreciation of the hospitality
shown to ‘the visiting commissioners by Sir James snd Lady AIk]HS,
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Mr. and Mrs. Pitblado, the Attomewaeneral of Manitoba and the
Manitoba commissioners.

At 12 noon the Conference was prorogued.

APPENDICES.

Address by the Honofary President.
" Draft Devolution of Real Estate Act.
Intestate Succession Act.
Report on Bulk Sales Act.
Report on Defences to Actions on Foreign Judgments.
Report on Wills Att.
Convention between United Kingdom and Belgium, etc.
Report on Chattel Mortgages and Bills of Sale.

e EET QW
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APPENDIX A.

ADDRESS BY THE HONORARY PRESIDENT.

Since last meeting the presidency of the Conference became
vacant through the death of Dr. M. G. Teed, K.C., a man kindly of
disposition, courteous in manner, thorough in his knowledge of law
and in its application, fervent in his public spirit, faithful in service.
New Brunswick could not have been better represented on the Con- “
ference. Our memory of him will always be happy and encouraging.

We all regret that the provinces are not fully represented at this
Cenference, for all are deeply interested. T know of no public service .
of an interprovincial and indeed of a mnational nature, since all the |
provinces are included, which offers such immediate and heneficial
results to the business of Canada as the service freely offered by the
members of this Conference. The people do not generally know the ~
usefulness of your work. They need to be instructed. If they had to
pay fof the legal knowledge and trained skill required in this work
and the time you spend, they might then be able to value it on the
basis of dollars, but because you give them without money and without
price they are about as much disvegarded as the gift of spiritual
grace. Nevertheless, it is part of your contribution as citizens of
‘constructive public spirit to the upbuilding and upholding of the-
nation and its laws. Some of the local governments seem fo be too
engrossed in the insistent demands of constituencies and in political
strategies to give the work of the commissioners the consideration it

‘merits and which must be given if it is to continue in strength, for it
is a work which has an immediate benefit and an ever Increasing
usefulness. It was unfortunate that through some one’s oversight -
. thé\report of the 1924 Conferenceé was not included in the year book
of the Canadian Bar Association and thus given wider publicity. T
hope you and the Council of the Association will see that it ig pub- -
lished in the Association’s book for the current yéar. ‘This Conference
of Commissioners is an essential part of the Canadian Bar Association
brought into being by the Association to effectuate one of 'its main
objects: “ To promote the administration of justice and umfmmlty '
of legislation throughout Canada so far as consistent with the preser-
vation of the basic systems of law in the respective provinces.” In
order to express with certainty that it was not the intention and

*
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 would not be the purpose of the Association to interfere with the
| Junsprudence peculiar to any province, and particularly with the
civil code system of Quebec, the Honourable Mr. Doherty, then Min-
ister of Justice and representing the Bar of Quebec at the organiza-
tion meeting, worded the sentence as it now stands. Our work would
he aided if that province would send representatives to advise us. But
to return to our correlation with the Association, the Conference
would be largely ineffective without the backing and support of the
Association which is I am pleased to say going from strength to
strength. It can exert an excellent influence in pi’essixig upon the
legislatures the propriety and in some cases the urgency of putting
upon their statutes the uniform acts recommended by this Confer-
ence. It will assist by referrlng to the Conference for consideration
and action enactments of the provinces having the same or similar
principles and purposes, but needing to be made uniform that busi-
ness may be facilitated, and with such reference to submit the studies
and conclusions of ifs committee on comparative legislation and law
reform. The .Association will also supplement our work by the
research of that committee or other special committees on subjects or
acts at the request of this body. You being members of the Associa-
tion know the difficulty it encountered in its endeavour to accomplish
the work you are doing by reason of the fact that the large committee
* had not continuity in its working members or concentration, for its
members were in all parts of Canada. They could not attend every
annual meeting and the travelling expense of long journeys was too
great for many. The provincial governments acceded to the Associa-
tion’s request to appoint commissioners. I do not say generously
acceded, but T will say wisely, for the provinces get a large return
for the small amount invested. They pay the travelling expenses of
‘the commissioners, some printing and incidental outlays. For all
these the Canadian Bar Association and, I am sure, the members of
this Conference are appreciative, but we of both bodies hope for the
‘more enthusiastic interest and support by the good governments of
the provinces. Since the first meeting of the. Conference in 1918,
some twenty-five important subjects of legislation have been considered
and as far as practicable dealt with. Page eight of the Conference
Proceedings of 1924 shows the model acts drawn and recommended
by the Conference and the extent fo which they have heen adopted in
the several provinces. The constructive work of this body for the
benefit of the people of all Canada may be illustrated by the Uniform
Life Tnsurance Act. It is substantially a codification of 2ll provincial
“insurance law in & simple and compact form and has disposed of
many debatable points. It has been already adopted by six or seven

A
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of the provinces, is‘in all the insurance offices, and has been distri-
buted to many thousands of the people, and has made the life insur-
ance business and principles better understood by them. Tnsurance
companies, underwriters, and agents in other countries have been
attracted by the completeness and success of this uniform act. In
conclusion let me suggest that the agenda for future conferences be
published with the programme of concurrent annual meetings of the
Canadian Bar Association, and that both bodies take concerted action
to produce the best possible uniform Acts, and have them considered
thoroughly by the legislatures and passed if they are found meritori-
ous, as they are and will be since recommended by the best aggregation
of Canadian jurists of the Conference of Commissioners and the
Canadian Bar Association. '
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 APPENDIX B.

DRAFT DEVOLUTION OF REAL ESTATE ACT.

An Act to make Uniform the Law respecting the Devolution of the
' Real Hstate of Deceased Persons.

[ Assented to - 192 .}

IS Majesty, by and with the adyice and consent of the Legislative
Assembly of the Provinee of , enacts as follows:

1. This Act may be cited as The Devolution of Eeal Estate Act,
192 .

2, In this Act, unless the context otherwise requires:

1. “Imnatic” includes an idiot and a person of unsound mind.
R.S. Ont. c¢. 119, s. 2.

3. This Act shall apply only in cases of death after its

commeneement. o
Imp. Act 60 and 61 Vict. c. 65, 5. 1 (5); B.C. 1921, c. 26, s. 26

(4). , '

4,—(1) Real estate to which a deceased person was entitled for
An interest not ceasing on his death shall on his' death, notwith-
standing any testamentary disposition, devolve upon and become
vested in his personal representative from time to time as if it were
personal estate vesting in him. .

(2). This section shall apply to any real estate over which a person
executes by will a general power of appointment, as if it were real
estate vested in him. :

(3) Probate and letters of administration may be granted in
respect of real estate only, although there is no personal estate.

Imp. Act 60 and 61 Viet. c. 65, 5. 1; R.S. B.C. c. 5, 5. 106; R.S.
Man. c. 54, 5. 21; R.S. Ont. c. 119, 5. 3 (1) ; R.S. Sask. ¢. 78, 5. 3(1);
and see R.S. Alta. ¢. 133, 5. 109, '

5. Subject to the powens, rights, duties and liabilities hereinafter
mentioned, the personal representative of a deceased person shall hold
the real estate as trustee for the persons by law beneficially entitled
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thereto, and those persoﬁs shall have the same power of requiring a
transfer of real estale as persons beneficially entitled to personal
estate have of requiring a transfer of such personal estate.

Imp. Act, s. 3 (1); B.C. 8. 107 (1); Man. 5. 21 (3); Ont. s. 3.
(1) ; Sask. s. 3 (1).

6. Subject to the provisions hereinafter contained, all enactments
and rules of law relating to the effect of probate or letters of adminis-
tration as respects personal estate and as respects the dealing with
personal estate before probate or administration, and as respeets the
payment of costs of administration and other matters in relation to
the administration of personal estate, and the powers, rights, duties,
and liabilities of personal representatives in respect of personal estate,
shall apply to real estate; so far as the same are applicable, as if that
real estate were personal estafe vesting in them.

Imp. Act, 5. 2 (2); B.C. s. 107 (2); Man. s. 21 (4); Ont. s. 4
and see R.S.A. ¢, 143, 5. 2 (e).

7. In the administration of the assets of a deceased person his
real estate shall be administered in the same manner, subject to the
same liabilities for debts, costs and expenses and with the same’
incidents, as if it were personal estate:

Provided that nothing herein contained shall alter or af’Eegt the
order in which real and personal assets respectively are now apphi-
cable in or towards the payment of funeral and testamentary expenses,
debts or legacies, or the lability of real estate to be charged with
payment of legacies. ’

Imp. Act. s. 2; B.C. 5. 107 (3); Man. s. 21 (5}; and see Ont. s.-
5; Sask. s. 5; and Alfa. s. ? (e).

[

8. Subject to the provisions of section of The Wills Act,
the real and personal property of a deceased person comprised in any
residuary devise or bequest shall, except in so far as a contrary inten-
tion appears from his will or any codicil thereto, be applicable rateably, -
according to their respective values, to the payment of his debts,
funeral and testamentary expenses and the costs and expenses of.
administration. '

Ont. s. 6; Sask. s. 6.

9, When any part of the real property of a deceased person vests

in his personal representatwe under this Act, such personal repre- .
gentative, in the 111terpretat10n of any Act of this Legislature or in

" the construction of any instrument to which the deceased was a party

or under which he is interested, shall, while the estate remains in him,



‘be deemed in law his heir, as respects such part, unless a cortrary
intention appears; but nothing in this section shall affect the bene-
ficial Tight to any property, or the construction of words of limitation

of any estate in or by any deed, will or. other instrument.
Man. s.-22; Ont. s. 73 Sask. s. 7. ’

10—(1) At any time after the expiration of one year from the
date of letters probate or of administration, if—

(@) the personal representative has failed, on the request of

the person entitled to.a conveyance of land under the

~ terms of the will, if any, to convey the land to such
person ; oT -

(b) where there is no will or the land is not specifically
devised, the personal representative has mnot sold the
lands; )

application may be made by the person entitled to a conveyance under
the will, or a majority of the persons of adult age beneficially inter-
ested im the proceeds of sale of the said lands to , and such
judge may, after fourteen days” written notice to the persomal repre-
sentative, to all adult parties beneficially interested and to the official

guardian on behalf of infants, exercise the powers hereinafter in this .
section set forth.

(2) In the case of land specifically devised, the judge may direct
* that the personal representative shall convey such land to the person
entitled thereto within a time to be limited, and in default may make _
an order vesting the land in such person as fully and completely. as

might have been done by a conveyance thereof from .the personal
representative.

(3) In the case of land not specifically devised or of land vested
in an administrator as such, the judge may order that the same be
sold on such terms and within such period as may appear reasonable,
and, on the failure of the personal representative to comply with such
order, the judge may, on the application of any person beneficially
interested, refer the matter to the (Master in Chambers or local
master, or as the case may be,) directing a sale of the lands upon such
terms of cash or credit or partly one and partly the other as he may
deem advisable, ‘

See Imp. Act.s. 3 (2); B.C. s. 108 (2); and Man. 1917, c. 25.

11.—(1) The personal representative may sell the real estate for
the purpose not only of paying debis, but also of distributing the
estate among the persons beneficially entitled thereto, whether there
are or are not debts, and in no case shall it be necessary that the
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persons beneficially entitled shall concur in any such sale except where
it is made for the purpose of distribution only.
(?) It shall not be lawful for some or one only of several ;]omt
personal representatives, without the authority of the Court of
or a judge thereof, to sell, transfer or dispose of real estate, save that
where probate is granted to one or some of several persons named as
executors, power being reserved to the others or other to prove, the
sale, transfer or disposition of real estate may, notwithstanding any-
thing in this Act contained, be made by the proving executor or
-executors, without the authority of the Court, as effectually ag 1f all
the persons named as executors had concurred therein.
See Imp. Aect. 5. 2 (2); B.C. 5. 107 (2) and (4) ; Man. s, 91 (4);
Ont. 5. 4; Sask. s. 4, and R.S.A. c. 143, 5. 2 (¢).

12,—(1) Subject to the provisions hereinafter contained, no sale
of real estate for the purpose of distribution only shall be valid as
respects any person beneficially interested, unless he concurs tharein.

(R) Where, in the case of such a sale, a lunatic is benefiially
interested or adult beneficiaries do not concur in the sale, or where
under a will there are contingent interests or interests not yet vested
or the persons who may be beneficiaries are not yet determined, a
judge of the Court of , may, upon proof satisfactory to him
that such sale is in the interest and to the advantage of the estate of
the deceased and the persons beneficially inferested therein, approve
such sale, and any sale so approved shall be valid and binding as
respects such lunatic, non-concurring persons, contingent interests,
interests not yet vested and beneficiaries not yet determined..

(3) If an.adult accept a gshare ,of the purchase money, knowing
it to be such, he shall be deemed to have concurred in the sale.

13. No sale, where an infant is interested, shall be valid without
the written consent or approval of the Official Guardian (or, where
there 1s no Official Guardian, of the proper officer) which he is hereby
authorised to give, or, in the absence of such consent or approval,
without an order of a judge of the Court of

See Ont. gs. 19 (1) and 21; Sask. ss. 9 and 11; and Man. 5. 25.

14. The personal representative may, with the concurrence of the
adult persons beneficially interested, with the approval of the Official
Guardian (or other proper officer) on behalf of infants and, in the
case of a lunatie, with the approval of , If any infants or
tunatics are so interested, convey, divide or distribute the estate of the
deceased person, or any part thereof, to or among the persons bene-
ficially interested according fo their respective shares and interests
therein.

Ont. s. 21 (3); Sask. s. 11 (3).
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-15. Real estate which has been conveyed by the personal repre-
sentative to a person beneficially entitled thereto shall continue to be
“liable to answer the debts of the deceased so long as it remains vested
in such person, or in any person claiming under him not being a pur-
chaser in good faith and for value, as it would have been if it had
remained vested in the personal representative; and in the event of
a sale or mortgage thereof in good faith and for value by such person
beneficially entifled, he shall be personally liable for such debts to
the extent to which such real estate was liable when vested in -the
peréonal representative, but not beyond the value thereof.
See Ont. s. 24 (R).

16.—(1) The personal representative may, from time fo time,
subject to the provisions of any will affecting the property:
(a) lease the real estate for any term not exceeding one year;
(b) lease the same, with the approval of the Court of or
a judge thereof, for a longer term; ' ‘
(¢) raise money by way of mortgage for the payment of debts '
' or taxes and, with the approval of the Court or 2 judge
for the erection, repair, improvement or completion of
buildings, or the improvement of lands.
(2) Where infants or lunatics are concerned, the approval
required by sections 12 and-13 shall be required in the case of a

mortgage under clause (c) of subsection (1) of this section.
Ont. s. 25; Sask. s, 15,

17. This Act shall be o interpreted and construed as to effect its

general purpose of making uniform the law of those provinces which
-enact it.

18. This Act shall come into force on the day of
19
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 APPENDIX C.

THE INTESTATE SUCCESSION ACT

As revised and approved by the Conference of Commissioners on
Uniformity of Legislation in Canada in August, 1925.

An Act to make Uniform ithe Low respecting the Distribution of
Estates of Intestates.

- His Majesty, by and with the advice and consent of the Legislative
Assembly of the Province of , enacts as follows:

1. This Act may be cited as The Intestate Succession Act.
2. In this Act, unless the context otherwise requires:
1, “Tstate” includes both real and personal property;

2. “TIssue ” includes all lawful ligeal descendants of the an-
cestor.

8. This Act shall apply only in cases of death after its com-
mencement.

4,—(1) If an intestate dies leaving a widow and one c:hlld one-
half of his estate shall go to the widow.

(2) If he leaves a widow and children, one-third of his estate
shall go to the widow.

(8) If a child has died leaving issue and such issue is alive at
the date of the intestate’s death, the widow shall take the same share
of the estate as if the child had been living at that date.

5. Tf an infestate dies leaving issue, his estate shall be distri-
buted, subject to the rights of the W1dow if any, per stzrpes among
such issue.

- 6.—(1) If an intestate dies 1eaving a widow but no issue, his
estate, where the net value thereof does not exceed $20,000, shall go-
to his widow.

(2) Where the net value eneeds $20 000, the w 1dow shall be
entitled to $20,000 and shall have a charge upon the estate for that
-gum, with legal interest from the date of the death of the intestate,
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(3) Of the residue of the estate, after payment of the said sum
of $20,000, and interest, one-half shall go to the widow and one-half
* 'to those who would take the estate, if there were no widow, under
section 7, 8, or 9, as the case may be.
(4) In this section, “net value ” means the value of the estate
wherever situate, both within and without the province, after pay-

ment of the charges thereon and the debts, funeral expenses, expenses
of administration and succession duty. ‘

7. 1f an intestate dies leaving no widow or issue, his estate will
go to his father and mother in equal shares if both are living, but if
either of them is dead the estate shall go to the survivor.

8. If an infestate dies leaving no widow or issue or father or
mother, his estate shall go to his brothers and sisters in equal shares,
and if any brother or sister is dead the children of the deceased

brother or sister shall take the share their parent would have taken,
if living: o '

Provided that where the only persons entitled are children-of de-
ceased brothers and sisters, they shall take per capita.

9. TIf an intestate dies leaving no widow, issue, father, mother,

brother or sister and no children of any deceased brother or sister,
his estate shall go to his next-of-kin.

10. In every case where the estate goes to the next-of-kim, it
shall be distributed equally among the next-of-kin of equal degree of
consanguinity to the infestate and those who legally represent them;

but in no case shall representation be admitted among collaterals
after brothers’ and sisters’ children.

11. For the purposes of this Act, degrees of kindred shall be
computed by counting upward from the- intestate to the nearest
common ancestor and then downward to the relative; and the kin-

dred of the half-blood shall inherit equally with those of the whole-
blood in the same degree.

12. Descendants and relatives bf the ihtéstéte, begotien before
~ his death but born thereafter, shall inherit as if they had been born
in the lifetime of the intestate and had survived him.

' 18.—(1) If any child of a person who has died wholly intestate
has been advanced by the intestate by portion, the portion shall be
reckoned, for the purposes of this section only, as part of the estate
.of the intestate distributable according to law; and, if the advance-
ment is equal to or greater than the share of the estate which the
child would be entitled to receive as above reckoned, the child and
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his descendants shall be excluded from any share in the estate; but if
the advancement is not equal to such share, the child and his descend-
ants shall be entitled to receive so much only of the estate of the -
intestate as is sufficient to make all the shares of the children in the
estate and advancement equal as mearly as can be estimated,

(2) The value of any portion advanced shall be deemed to be
that which has been expressed hy the intestate or acknowledged by
- the child in writing, otherwise the value shall be the value of the
portion when advanced.

(3) The onus of proving that a child has been maintained or
educated, or has been given money, with a view to a portion, shall be
upon the person so asserting, unless the advancement has been ex-
pressed by the intestate, or acknowledged by the child, in writing.

14, All such estate as 1s not disposed of by Wﬂl shall be distri-
buted as if the testator had died intestate and had left no other
‘estate.

15, Subject to the provisions of (The Dower Act in Alberta or
Manitoba, or any stmilar Act in the ather provinces), no widew shall
be entitled to dower in the land of her deceased husband dying in-
testate, and no husband shall be entitled to an estate by the curtesy
in the land of his deceased wife so dying. :

16. - Illegitimate children and their issue shall inherit from
the mother as if the children were legitimate, and shall inherit as
if the children were legitimate, through the mother, if dead, any
real pr personal property which she would have taken, if living, by
gift, devise or descent from any other person.

17. Tf an infestate, being an illegitimate child, dies leaving
no widow or issue, his estate shall go to his mother, if living, but if
the mother is dead his estate shall go fo the other children of the
same mother in equal shares, and if any child is dead the children,
of the deceased child shall take the share their parent would have
taken if living:

Provided that where the only persons entitled are children of
deceased children of the mother, they shall take per capita.

18. The estate of a woman dying intestate shall be distributed
in the same proportions and in the same manner as the estate of a
man so dying, the word “husband” being substituted for “widow,”
the word “her ” for “his,” the word “she” for “he,” and the word
“her ” for “him,” where such words respectively occur in SeCtlonS 4,
5, 6 7,8, 9,12 and 17.
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19.—(1) If a wife has left her husband and is hvmg in adult-
ery at the time of his death, she shall take no part of her husband’s
" estate.

(2) Ifa husband has left hlS w1fe and is living in adultery
at the time of her death, he shall take no part of his wife’s estate.

20. This Act shall be so interpreted and construed as to effect its
general purpose of making uniform the law of those provinces whxch
“enact it.

21. This Act shall come into force on the =~ day of
192
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APPENDIX D.

REPORT - OF COMMITTEE TO CONSIDER CERTAIN
CRITICISMS OF THE BULK SALES A(CT.

Hisroricar.

In dealing with proposed amendments to draft Bills recommended
by the Conference to Provincial Legislatures the Conference should
have before it a brief resumé of the subject under discussion.
Accordingly the Conference is reminded that the question of Bulk
Sales was first referred to the Manitoba Commissioners in 1918
( Proceedings 1918, page 10). In 1919 a Bill draft by the Manitoba
Commissioners was considered clause by clause and referred to the
British Columbia Commissioners for re-drafting (Proceedings 1919,
page 10; Appendix E., page 54). British Columbia reported (Pro-
~ceedings 1920, page 29) a general approval of the draft with recom-
mendations as to minor changes particularly in sectlon 12 (limitation
on time for commencing action to set aside bulk sale_) The original
draft limited the time for the bringing of the action to sixty days from
the date of sale or to sixty days after notice to the creditor. The British
Columbia Commissioners recommended and the Conference approved
the deletion of the provision for notice to the creditor, because in the
absence of a scheme for registration of sales in bulk the doctrine of
. notice was impracticable. In that year the Conference after consider-
ing the matter referred the Act to the Manitoba Commissioners to
revise and forward copies to the Commissioners for submission to
their respective Legislatures (Proceedings 1920, page 9). The reported
Bill appears in 1920 Reports at page 31. In 1921 (Proceedings, page
9) the Conference corrected the minutes of the preceding year by
correcting a clerical error in the definition of “sale” in paragraph
(e) of section 2 where in the printed Bill, toward the end of the third
line of thig paragraph the word “sale” followed by a comma was
wrongly inserfed.

The Bill as approved by the 00nfe1ence was enacted in some of
the provinces as follows:—

British Columbia, 1921

* (amended in 1924, c. 7, to extend perzod In section
_ 12 from 60 days to six months);
. Manitoba, 1921;
Alberta, 192%;
Saskatchewan, 1922.

~
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A Bulk Sales Act was enacted in Ontario in 1917, effective June 1,
1918. When the Bill approved by the Conference was received by the
Attorney-General of that province this statute was just beginning to -

“be applied in the province. Accordingly the administration appears
to have been hesitani about making a change without being assured
of the sunitability of the Conference’s Bill to the commercial require-
ments of the province. The draft Bill was therefore referred to the
late Chief Justice Sir Wm. Meredith. In his report to the Attorney-
(eneral the Chief Justice raised three objections; the Hon. W. BE.
Raney, K.C., then Attorney-General of Ontario, in a letter dated
March, 23, 1922, to Mr. J. D. Falconbridge added another, and Mr. R.
S. Cassels, K.C., of the Toronto Bar, in a letter to Mr. J. D. Falcon-
bridge, dated April 24, 1922, raised others, some of which he thought
might be regarded as probably “ finicky,” others as “ of some import-
ance.” These are attached hereto and the criticisms will be indicated
and considered hereinafter by your Committee. v

The Canadian Credit Men’s Trust. Association in October, 19282,
by correspondence with the Attorney-General of Manitoba complained
that the time within which action can be brought attacking a sale in
bulk (60 days) is too short and suggested, as a way out of the diffi-
culty, a system of registration, together with advertisement in the
Gazette. The Manitoba Attorney-General, being unwilling to intro-
duce in one province amendments to a Uniform Act not first
approved by the Conference, instructed your Committee to bring the
matter to the attention of the Conference. This was done at the
meeting in 1923, when “the subject was referred to the Manitoba
Commissioners for report, and the other Commissioners were
requested to furnish them with reasons why the Act has not been
adopted and with suggestions as to its amendment.” (Proceedings
1923, page 15).

In 1924 Mr. E. K. Williams, K.C., Chairman of the Committee
of the Canadian Bar Association on Comparative Provincial Legisla-
tion and Law Reform, wrote to the Manitoba Com_missioners enclos- -
ing copies of the letters of the late Chief Justice of Ontario, of Mr.
Raney and of Mr. Cassels and included a list of the provinces which
had-enacted the Bulk Sales Act approved by the Conference, and a
list of cases (later extended into a comprehensive brief made available
for your Committee) on Bulk Sales law in Canada, all of which were
discussed by the Conference which thén resolved as follows: < Referred
again to the Manitoba Commissioners with instructions to comsider
the criticisms of the present Act and the suggested amendments and
to report in 1925 with recommendations.”
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Oritictsms CoNSIDERED.

In this report your Committee refers to the sections and wording
of the Conference’s draft Bill as shewn af pages 31 to 37 of the 1920
proceedings of the Conference rather than to the enactment of any
province, and suggests this as a convenient method for the considera-
tion of amendments proposed to any draft Bill which has been
approved by the Conference. The late Chief Justice of Ontario in his
letter to the Attorney-General of Ontario above referred to (date
Feb. 22, 1922) says:

(1) “I am not enamoured of the legislation. Tt apparently puts
a perfectly solvent man who wishes to sell out in bulk in the pesition
that he cannot receive the purchase price; but it must be paid to a
trustee, which involves expense for the incurring of which there is no
reason . . . . the mian though solvent may not be in a position to pay
his debts unless he is able {o use the purchase money or part of it for
that purpose.” In the opinion of your Commitfee, this ecriticism
applies to any type of Bulk Sale legislation rather than to the draft
Bill and overlooks the principle that credifors in the commercial
-world should be protected. The convenience of the solvent vendor is
deferred to the intevest of the creditors and to the benefit of eredit
generally in the commercial life of the province.

(2) “1It is not clear whether the Bill applies to a sale by a partner
of his interest in the business. It has been decided in Ontario that
it does not apply.” This decision (apparently McLennan v. Fulton
(1920), 50 D. L. R. 372) was under the Ontario Act. It is submitted
that, as paragraph (e) of section 2 of the Conference’s draft Bill
defines ““ Sale in bulk ” as including “the sale of an interest in the
business of the vendor ” a sale of a partner’s intervest is within the
Act. Your Commitiee recognizes that in the case of a sale of a
partner’s interest all the goods remain on the premises and a some-
what different situation arises than if the goods were being removed
and therefore places the question before the Conference for its
consideration.

(3) “Provision should be made, by amending section ¥, for the
dispensing with payment to the, trustee.” His Lordship suggested
that thig section be amended by inserting after the words “ subsection
(¢)” in the third line the words “ unless the creditors by their consent
waive that being dome.” The ohject is to avoid the necessity and
expense to the vendor of bringing in a trustee to the sale. But the
trustee is to safeguard the interests of the creditors and the creditors
if they so desire can assist the vendor in & proper case by means of
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the waiver provided in paragraph (b) of section 6. Again, the Act
is a creditors’ Act. Creditors should have the right to force the
vendor to go to a trustee authorized to distribute the proceeds of the
sale equitably among all creditors and the Act is designed to ensure
that. The trustee can best represent all parties. Creditors may sign
o consent or waiver against their own interests.
The Hon. Mr. Raney’s objection arises from the decision in Infer-
lake Tissue Mills Co Lid. v. George Everall Co. Litd. (1921) 50
0. L. R. 165, holding inter alia that  the sale of part of the plant and
machinery of a manufacturer (of envelopes) is a sale out of the usual
course of the business of the vendor and is a ‘sale in bulk’ within
the meaning of the Act” The sale apparently was of a machine
intended to be replaced by something better. This decision was under
the Ontario Act of 1917. On the other hand it was decided under the
same Act, in Bank of Montreal v. Ideal Knitting Mills Limited, 55
0. L. R. 410, that the statute must be strictly construed; and where
the assets of a business purchased included a machine which the pur-
shaser of the business never used, the subsequent sale of that machine
by the purchaser was held not to be within the Act—it could not be
said to be a machine with which the debtor “carries on business,
trade or occupation.” It is submitted that each case must be decided
on its own merits and that no definition designed to minutely describe
“stock ” or “stock in bulk” can be worded which would provide a
petter method than leaving to the courts in any particular case, the
application of the general words used in a statute.
Mr. Cassels’ suggestions range from small to important matters.
Your Committee deals with all not merely clerical or verbal.
Mr. Cassels says the definition of “ creditor ” in paragraph (5) of
section 2 is not wide enough to include all creditors under The Bank-
~ ruptey Act. Tt is your Committee’s thought that the Bulk Sales Act
zould not be complied with if the bankruptey definition were taken
because the claims of certain possible creditors could not be set out
in the statement required by section 5. In any event, the defect would
seem not to have been serious heretofore as no case has arisen. The
Uniform Act distinguishes between creditors who ave required to be
-shewn on the statement to permit the sale to take place and those
who are entitled to come in on a distribution. The Uniform Act in
its definition of “ creditors ” follows the Assignments Acts of most of
the provinces. -
Definition of “ stock »—paragraph (¢) of section 2. Mr. Cassels’ -
_very objection to the definition, that it is ambiguous, was thoroughly
discussed by the Conference before its adoption, and your Committee
does not think any change at present advisable.
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The objection to the inclusion of chattels and fixtures is against
the avowed policy of the Act. There are classes of businesses where
the fixtures- comprise almost the entire assets, for instance, in the

sale of a certain meat market the fixtures were worth five thougsand

dollars, but the stock consisted of one day’s supply of meat. In a
sale of a business of this kind one purchaser might buy the stock and
another the fixtures, and creditors should be permitted to follow each.

The use of words “ or part thereof ” in paragraph (e) of section 2
criticized as too wide and ‘“ substantial part™ suggested as better.
Your Committee holds this to be of no advantage because each case
must be decided on the particular facts. The same applies to the objec-
tion to a sale of an interest in the business. To say how much may be
sold raises too involved a question—the sale of a fractional interest

. might raise the question of a partnership and a new form of owner-

ship. The object is to prevent a sale “ out of the usual course of busi-
ness ” to the detriment of the creditors. R

Suggestion as to 2(g) for the use of a “substantial part® for
“some part thereof ”—that is, that the trustee should be selected only
where a substantial part of the sfock and business is. TUnder the
definition a trustee may be selected, e.g., by the vendor, where a very
small part of the stock was located—there is a wide range of selection.
Your Committee after considering whether the basis of choice of
trustee to the sale should be the vendor’s “ principal place of busi-
ness ”” instead of the location of some part of the stock and having in
view the different situations in all the provinces, decided it was not
desirable to recommend any change.

Section 3 in Mr. Cassels’ opinion is “ not satisfactory ”.and needs
amendment — e.g., “ Sales”” in the first line should be “sales in
bulk.” Your Committee thinks this amendinent unnecessary and
therefore undesirable. The words “ ostensible occupation ” are criti-
cized. But they are not seriously objectionable, serve a useful purpose
and are sanctioned by long usage. In any event this section is
intended merely to define the persons to whom the Act is applicable.

“ Commission Merchant ” considered—why is he 'in the Act?
Because he usually has a large stock of fixtures the value of which is
great in proporkion to the stock handled by him, which latter may or
may not (usually not) belong to him. ‘Besides the commission mer-
chant may have a substantial interest in a stock of goods by reason of
having made advances thereon. , T

“ Manufacturer ¥ considered—what is the reason for' including
him? The merchant buys and sells—the manufacturer makes and
sells. But he who makes and sells often is a retailer and not merely
a wholesaler and should be included.
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The objection that the definition does not include a company was
considered to have no point in view of the provisions of section 5 and
of the Interpretation Acts of the various provinces.

Section 4 is objected to as unnecessary. Your Committee.thinks
" this section should be in the Act to make it clear that the wholesaler .
is not affected thereby, and in other respects ex abundanir cautels.
Further objections to this section, that the words “ assignees for the
henefit of creditors ” are not wide enough is thought pertinent and it
is recommended by the Committee that the words “ authorized trus-
+ee under The Bankruptcy Act, official receiver or liquidator,” be
added. .

« Quch other property” in line 6 of subsection (1) of section 5

should be “ any property.” Approved—this was a clerical error made
when the first draft of 1919 was recast in 1920.

5

“ Hxecuting encumbrance ? criticized, but found on reference to
 Wharton fo be a proper legal term.

The words © by attachment garnishment proceedings, contract or
otherwise ” at the end of this section are justifiable on the ground
that it is reported that in some of the Provinces attachment, garnish-
ment proceedings, ete., still have priority.

The use of “as shewn” in paragraphs (a), (b) and (¢} of sec-

tion 6 is necessary to cover the case where the vendor inadvertently
" omits a credifor’s name—without these words such omissions would
be fatal to the completion of the sale. What creditors are to be
included ?—those necessary to enable the sale to be completed. The
“list is therefore final (which Mr. Cassels guestions) as to the pur-
chaser acting in good faith.

The objection to section 7 that the proceeds of the sale should be
paid to an authorized trustee named by the creditérs rather than to
any trustee named by the vendor may be theoretically good but the
history of Bulk Sales legislation must be recalled. "In the beginning
the retail trade strenuously objected and it was only after revision of
proposed Bills that the Provincial Legislatures were able to enact at
all. It is submitted that the suggestion that the vendor should have
no part in naming the trustee is too rigorous and unwise. As a matter
of practice, we understand that no difficulty has existed on this score. .

Objection to section 8 refers to creditors, already dealt with. This
section relates fo the distribution of the proceeds of the sale by the
trustee and “ The Bankruptey Act” properly applies.

The attention of the Committee has been called to the fact that
under section 8 as at present drawn it is not clear what date is to be
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faken as the date when the priorities of the different parties are o be
determined. An amendment to fix this date as that of the completion
of the sale is accordingly recommiended.

Section 10—The words “ Encumbrance of property by the pur-
chaser ” are queried—Use of “ Encumbrance” dealt with above.

Objection to stating at one place (line 20) that the purchaser is
estopped from denying that the stock in his possession is the stock
purchased from the vendor and then later (line 25) declaring that if
it is stock purchased subsequently certainl results will follow, springs
from a failure to analyse the facts to which the law is to be applied.
The object is to protect creditors who sold goods to the vendor after the
sale in bulk; they as creditors are included with the creditors of the:
vendor, all being claimants in respect of the whole stock then in
possession of the purchaser. The use of the word “ goods™ in the
sixth line from the end does not in any way detract from the meaning
of the section and while words “such stock or part thereof ™ might
have been used, your Committee does mot think any amendment
necessary. '

The sixty day penod in section 12 is objected to as too short. This
is also the objection of the Canadian Credit Men’s Trust Association
to the Attorney-General of Manitoba. The history of this section and
the recommendation of the British Columbia Commissioners at the
bottom of p. 30 of the 1920 Proceedings of the Conference shew that
_the objection is not new. Whether a greater period or a system of
registration should be provided for was resolved by the Committee in
favour of a six months’ period of limitation as provided by the Legis-
lature of British Columbia in 1924. The suggestion is that proceed-
ings other than by action should be included after the word “ action »
in the third line. The Committee recommends an amendment to this
section along the lines set out. '

Mr. Cassels’ eriticism of Section 13 is: |

“QOnly an authorized trustee should be appoinied and there
should be some provision giving supei‘vision over the terms of the
sale.”

As to the first objeetion, by amendments recently made to The
Bankruptey Act, there are no longer authorized trustees under that
Act for any specific district or division. An assignment is first made
to an officer of the Court who then turns the estate over to some trus-
tee selected by the creditors at their first meeting and this person so
selected becomes © an authorized trustee ” under the Act. We do not
think therefore that there should be any change in section 13 or any
change in the definition of “ Trustee ™ in section 2, paragraph (g).
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Dealing with Mr. Cassels’ second objection—He cifes a case where
a sale was for a small part payment in cash with the balance deferred
tor five years, during which period the creditors must wait for their
moﬁey. The illustration cited shows a failure to compare the Ontario
Act with the Uniform Act. The Ontario Act legalizes any sale which
the vendor chooses to make if the purchaser gets a proper statement
of creditors, and if the money is paid to a trustee. The Uniform Act
by section 6 provides against any such event.

Respectfuliy submitted,
W. R. CoTTINGHAM,

On behalf of ﬂle Manitoba Commissioners.

SUGGESTED AMENDMENTS.

. Your Committee accordingly suggests for the consuleratlon of the
Conference the followmg Draft Bill -—

Ax Acr To AMEND Tur Bunx SAres AcCT.

His Méjesty by and with the advice and consent of the Legisla-
tive Assembly of o enacts as follows:

1. Section 4 of The Bulk Sales Act is amended by inserting imme-
diately after the word “ creditors ” in the third line the words “ auth-
orized trustees under The Bankruptcy Act, official receivers or
liquidators.”

2. Section 5 of said Act is amended by subshtutmg for the words
“gsuch other ” in the sixth line, the word “ any.”

3. Section 8 of said Act is amended by adding at the end thereof
the following: ¢ The priorities of all creditors shall be determined as
of the date of the completion of the sale.”

4. Section 12 of said Act is amended by substituting for the words
‘ within sixty days ” in the fourth line, the words: “or proceed'ing_s
had or taken, within six months.”

5. This Act shall come into force -

CORRESPONDENCE APPENDED T0 THE CoMMITTEE'S REPORT.

February 22, 1922.
: ‘\(Iy dear Raney, -
If the principle of the Bulk Sales Act is approved sub;]ect to the
verbal corrections I shall mention, 1 see no reason why the Act as
tramed by the Commissioners should not be passed.
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Section 2 is unnecessary as that is provided for by the Interpre-
tation Act.

The reference to any Judge of the County Court Division in sec-
tion 18 is wrong. It should read “any Judge of the County or Dis-
trict Court of the County or Distriet.” &

I am not enamoured of the legislation. Tt apparently puts a
perfect solvent man who wishes to sell out in bulk in the position that
he cannot receive the purchase price but it must be paid fo a trustee
which involves expense for the incurring of which there is no. reason.

1 do not overlook the fact that that need not be done if all the
creditors are paid in full, but the man though solvent may not be in g
position o pay his debts unless he is able to-use the purchase money
or part of it for that purpose.

The question arose in a case in my court as to the application of
the Aect to a sale by a partner of his interest in the business and we
held that it did not apply. It is desirable to make this clear?

" Going back to the question of payment to a trustee would it not
be well to amend section 7 by providing that the creditors may dis-
pense with the payment to the trustee—this might be done by insert-
ing after the words “ subsection C.” the words “ unless the creditors
by their consent waive that being done.”

Yours faithfully,. _
(Sgd.) W.R. MeErEDITH.

Ontario: Department of Attorney-General.

Toronto, March 23, 1922, - °
Dear Mr. Falconbridge, -

Re BuLx SALEs Acr.

- T have your letter of the 18th inst. urging the enactment of the
Bulk Sales Bill submitted by the Committee on Uniformity of Legis-
lation. I had intended présenting this Bill during the present Ses-
sion, but on account of several objections which have arisen to it,
and having regard to the amount of legislation now before the House,
I am disposed to let it stand for further consideration.

 Enclosed herewith you will please find copy of a letter from Sir
William Meredith, which the Chief Justice is pleased to have for-
warded to you. In addition to the objections therein mentioned,
another one has heen brought to my attention illustrating how the
Act with its present definition of “stock ™ (section 2(¢)) works a
hardship. A man was carrying on a small business and found it
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expedient to gell 2 machine which formed part of his plant, mn order, |
T think, to replace it by something better.” He found a purchaser for
-it and the purchase was carried out without complying with the pro-
visions of the Act. Interlake Tissue Mills Co. Litd. v. George Everall
Co. (1921), 20 O.W.N. 130, 50 O.L.R. 165. The transaction was
attacked by a creditor and Mz, Justice Middleton felt compelled to
set aside the sale. His view was that the transaction came within the
" Act because chattels with which a person carries on his business are
included in the definition of *“stock,” section 2(c), and a sale or
- transfer of stock or part of it is a sale in bulk if it is out of the usual
- course of business or trade of the vendor.
Such a transaction, it is suggested, should not come within this
© Act.

Will your Committee, therefore, please reconsider the Bill and
submit it to me for presentation next Session.

" Yours truly, .
~(Sgd.) W.E. Raxzy.
J. D. Falconbridge, Esq., K.C., - :
29 Chestnut Park, Toronto,

. Toronto, April 24, 1922.
J. D. Falconbridge, Esq., K.C., ' '
22 Chestnut Park, Toronto.

My dear Jack,

I now enclose a memorandum of suggestions as to the proposed
Bulk Sales Act. Some of these suggestions you will probably think
are finicky, but several are, I think, of some importance. At any rate
they may be of use showing hiow the proposed legislation strikes an
outsider..

I return the copy of the Act and the correspondence. It is not
necessary to say anything as to the criticism of the Chief Justice of
Ontario, which will no doubt have due attention. The Attorney-Gen-
eral of Ontario gives in his letter of the 23rd of March quite a wrong
impression as to Mr. Justice Middleton’s decision, though the objec-
tion, perhaps erroneously based on that decision, is entitled to con-
siderable weight. The Attorney-General of Manitoba has also, as I
‘have attempted to point out in the memorandum, gone astray in my
view as to the alleged printers’ error in section 2(e).

I hope you will not think T am bothering you unduly.

Yours sincerely,

(Sgd.') R. 8..CassELs.
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Encl. ,
: ' Ix re Buix Sarms Act.

Section 2(&): The definition of “creditor” is not wide enough
to include all who are creditors under The Bankruptey Act, and
there would almost certainly be difficulty in working out the provi-
gions of the Act, especially section 8. It should be definitely stated
whether the Act is to apply only to such creditors as were recognized
under the Ontario Assignments Act or to credifors within the mean- -
ing of The Bankruptcy Act. Under the latter Act persons having
claims for breach of contract, etc., are treated as creditors.

Section 2(c): The definition of “stock » is ambiguouns. Would
it not be better to leave out the words  Stock of,” making the defini-
tion read “stock shall mean any goods, wares,” etc.

It is not advisable to bring within the Act chattels and fixtures.
There is very little chance of a fraudulent sale of fixtures, and chat-
tels by themselves, and if the Act is made to apply to chattels and fix-
tures, then, having regard to the provisions of section 2(d), it would
not be possible for an owner of a chattel or fixture which is péxrtially
worn out to sell it and replace it with another article.

Section 2(d): The word “stock ” should not be quotation
marks, and the words “ or portion thereof ”” should not be parentheses.

Section 2(e) : The proposed Act applies to a stock “or part
thereof.” This seems to be too wide. Would it not be advisable to
say “or a substantial part thereof,” or some words to that effect; and -
to change the next clause so as to read, sale, eve, “of a substantial
part of the stock of the vendor,” instead of “substantially the entire
gtock,” ete. _ _ :

The restriction on the sale, ete., “ of an interest in the businegs ”
also goes too far. A merchant might, for instance, in entire good
faith and with beneficial results to hig creditors, sell a small interest
in his business to one of his employees. The clause should be changed
and made to read sale, ete., of a “ substantial interest,” efe.

The words “and sale” at the beginning of the second phrase are
out of place as pointed out by the Attorney-General of Manitoba.
But they should go in after the words “ Sale in bulk ™ at the begin-
ning of the clause and are necessary. The clause should read: (e)
“Sale in bulk,” and “sale” shall mean, etc. .

Section 2(g): The proposed Act speaks of the bankruptey dis-
trict wherein the stock of the vendor “or some part thereof” is
Jocated, or the vendor’s business ““ or some part thereof ” is carried
on. “Some part thereof ” is a very wide expression, and it would be

hetter to say “ A substantial part thereof ” or words to that effect.
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‘Tt would be better to allow only an authorized trustee to act as
trustee under the Bulk Sales Act. TIf not, an unsatisfactory trustee
may be appointed, and there would at any rate be more likelihood of
the provisions of Section 8 being carried out sahsfactomly if an
quthorized trustee were acting.

Why not “ appointed trustee ” instead of “appointed as trustee?”

~ The semicolon after the words « Province of ” is out of place, and

there is a misprint in the word “ section ” in the third line from the
end of the clause.

Section 3 is not, it is subnrntted satisfactory. The section would
be better as follows:

« The Act shall apply only to sales by persons who buy and sell
goods, wares and merchandise.” Unless the words “and sale” are
kept in section 2(e)-as above suggested, the words “sales in bulk ”
will have to be used in this section.

If the section is retained it needs amendment. What is the mean-
ing of “ ostensible occupation?” Would it not be better to leave out
the words ““as their ostensible occupation or part thereof?” .

A commission merchant does not buy and sell goods. Why then
should a commission merchant be brought within the Act? He
cannot make a sale in bulk.

It does not seem reasonable either to include a manufacturer.

The word “ persons ” includes companies, but it is perhaps doubt-
ful i the words “commission merchants” and “manufacturers”
would include “ companies” doing business of those kinds.

As Section 3 says the Act shall apply only to certain persons. Sec-
tion 4 is unnecessary, and it is better to omit it. But if it is retained
it should be amended by including authorized trustees, for the words

“ assignees for the benefit of creditors » have been held not to include
an authorized frustee. '

Section 5: ¢ Executing any transfer, conveyance or incumbrance
of such other property.” What do the words * suoh other property ”
refer to? There is no antecedent.

What is meant by executing any incumbrance?

The section provides that the statement to be furnished by the
vendor shall contain the names and addresses of all the creditors, efe.
Again the question as to what is included under the term “ creditors ”
comes up. |

Section 5 (1): Why are quotation marks used in this clause
speaking of “ stock in bulk ?” ‘

What is intended to be covered by the words “by attachment,
garnishment proceedings, contract, or otherwise?” Would it not be
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better to omit the reference to these particular modes of attempting
to obtain preference or prmmty just leaving the general prohibition ?

_ Section 6: Why “as shewn ” in each of the clauses?
. What creditors are to be.included ?
Is the list final as far as the protection of a purchaser acting in
good faith is concerned?

Section 7: It would be better to provide that the proceeds of
sale, etc., shall be paid, etc., to an authorized trustee to be named by
the creditors in the written consent or to an authorized trustee o be:
appointed under the p]'oviéions of Section 13. It is inadvisable to
allow the vendor to name g trustee at all, and it is also inadvisable -
to give an unrestricted ‘choice of trustee.

Section 8: As previously pointed out, the classes of creditors
referred to in this section are not the same classes referred to in the
definition and in the preceding sections of the Act.

The general words as fo rights, liabilities and powers may per-
haps be sufficient, but quaere for instance as to advertising. Must the
frustee advertise in the Camnada Gazette as he has to do under the
Bankruptey Act? And call meetings? efec., ete.

Section 10: What is meant by an “ incumbrance of property by
the purchaser?”

The section says the purchaser shall be estopped from denying
that the stock in his possession is the stock purchased froma the
vendor, and then goes on to say that if the stock in his possession was
in fact purchased by him from some one other than the vendor
of the_stock in bulk certain results will follow. It seems inconsistent
to say that the purchaser shall be “estopped ” and then to make pro-
vision for a different state of facts. ‘

Why is there the sudden change to the word “ goods ” in the sixth
line from the end? The word “ stock” should be used.

Section 1: Sixty days from the date of sale seems to be a very
short time to allow. There ought to be some saving clause, and pos.-
sibly with an absolute protection after, say, six months. It would be
quite easy for a country merchant to make a sale without the fact
becoming known for sixty days. ,

The settion is limited to proceedings to declare a sale void, but
what about other proceedings such as seizure under execution and
interpleader with alleged purchaser? Section 10 contemplates scizare
under execution.

114

And the section says “unless such action” is brought. There
should be added “or other proceedings are had or taken.”
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Section 13: Only an authorized trustee should be appointed and
there should be some provision giving some supervision over the terms
of the sale. Under the Ontario Act a case has occurred recently where
a vendor made a sale at a good price to a purchaser who paid a small
part of the purchase money and gave fairly good security for payment
of the balance in instalments extending over five years. A trustee
~ was appointed by a judge and the creditors have to wait for five years
before obtaining payment as the security must be realized on. And

see Temarks under section 2(g) as to the expression ““or any part
‘thereof.” - '
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APPENDIX E,

REPORT OF COMMITTEE ON DEFENCES TO ACTIONS
ON FOREIGN JUDGMENTS.

1. Last year the New Brunswick commissioners presented a report
on the subject of defences to actions on foreign judgments (Proeeed~
ings, Conference, 1924, p. 58; Year Book, Canadian Bar Associa-
tion, 1925, p. ). This report was not discussed in detail, owing
to lack of time, but the subject was referred to the Ontario commis-
sioners with instructions to report on the law of the several provinces.
© (Proceedings, Conference, 1924, p. 15; Year Book, Canadian Bar
Association, 1925, p. ).

2. It will be remembered that the draft of a model Reciprocal
Enforcement of Judgments Act, as revised and approved by the Con-
ference last year (Proceedings, Conference, 1924, pp. 14, 60;
Year Book, Canadian Bar Association, 1925, pp. ), provides,
by s. 4(g), that “no judgment shall be ordered to be registered under
this Act if it is shown to the registering court that . . . the judgment
debtor would have a good defence if an action were brought on the
original judgment,” and, by s. 7, that if the registration of the judg-
nment is made upon an ex parte order, the judgment debtor shall be
A entitled to have the registration set aside upon any of the grounds
mentioned ins. 4, and, by s. 10, that “ nothing herein contained shall
deprive any judgment creditor of the right to bring an action for
the recovery of the amount of his judgment instead of proceeding
under this Aet.” Especially in view of these provisions of the Recip-
rocal Enforcement of Judgmeénts Aect, it appears desirable that a
model Act respecting Defences to Actions upon F’orelgn Judgments
should be prepared by the Conference.

3. The enactments now in foree in the several provinces, whether
in the form of statutes or of rules having the effect of statutes, appear
to be as follows:

(a) Brrrise Corumsia: Order 58A, rule 2; Supreme Court Rules,
1906 (1912 consolidation) :

2. In any action on a foreign judgmeﬁt, order, or decree
brought in any court in British' Columbia, the defendant, upon
proof to the satisfaction of the court or a judge that he has taken,
or caused to be taken, an appeal or other proceeding in the nature
thereof in respect of such judgment, order, or decree shall be '
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entitled, pending the determination of such appeal or other pro-
ceedings upon such terms (if any) as the court or judge may see

to impose, to a stay of proceedings, and the application for such

stay may be made in a summary way in chambers at any stage
of the action. .

MaxiToBa: The King’s Bench Act, R.S.M. 1913. c. 46', 8. 25,
clauses (I) and (m):

(1) A defendant in any action upon a judgment obtained in
any court out of the province, or upon a foreign judgment, may
plead to the action on the merits, or set up any defence which
might have been pleaded to the original cause of action for
which such judgment has been recovered: provided always, that
the opposite party shall be at liberty to apply to the court or a

judge to strike out any such pleading or defence npon the ground
of embarrassment or delay;

(m) In all actions, suits, causes and proceedings in the courts
of this province upon a foreign judgment or upon any other
cause of action which arose outside of Manitoba, the. right to
enforce such judgment or such other cause of action shall be
deemed to have accrued in Manitoba, at the time when the right
to enforce the same first gecrued in the country where such for-
eign judgment was recovered or where such cause of action arose,
and the time within which any such actions, suits, causes or

_ proceedings must be commenced shall run and be computed from

()

the date herein provided for the accrual of the right to commence
the same, notwithstanding fhat the person against . whom
such action, suit, cause or proceeding is brought was not, at the
time of the recovery of such foreign judgment or at the time of -
the acerual of such cause of action, within or resident or domi-
ciled within Manitoba.

New Bruxswick: An Act respecting Actions on Foreign Judg—.
ments, R.3.N.B. 1903, c. 137:

In any action now pending-or hereafter to be instituted in
any court in this province on a foreign judgment, where the
defendant was not personally served with the original process
or first proceeding in the suit, within the jurisdiction of the
court where the said judgment may be obtained, it shall be com-
petent for the defendant to enter into the subject matter of
such foreign judgment and to avail himself of any matter of law’
or fact which would have heen available as a defence, had the
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action on which such judgment was had and obtained been orig-
inally brought and prosecuted in any of the courts of this pro-
vince; provided always, that such defence be pleaded or notice
thereof be given in-like manner as is required by the course and
practice of the court in which the action is brought, any law,

" usage or custom to the contrary noththstandmcr

(d) Nova Scor1a: Order 35, rule 38, appended to the Judicature

(e)

(f)

Act, Statutes of Nova Scotia, 1919, c. 32:
38. In any action brought in this province against any person

domiciled therein, on a judgment obtained in an action in any

other province or country. to which no defence was made, any
defence which might have been made to the original action may
be made to the action on the judgment.

ONTARIO: The Judicature Act, R.5.0, 1914, ¢, 56, ss. 50-52:
50. Where an action is brought on a judgment obfained in

the province of Quebec in an action in which the service on the

defendant or party sued was personal, no defence which might

“have been set up to the original action may be made to the action

on the judgment.

51. Where an action is brought on a judgment obfained in
the provinee of Quebee in an action in which the service was not
personal and in*which no defence was made, any defence which
might have been set up to the original action may be made to the
action on the judgment.

52. (1) Where an action is brought on a judgrﬁent obtained
in the province of Quebec the costs incurred in obtaining the
judgment in that province shall not be recoverable without the
order of a judge directing their allowance, '

(2) Such order shall not be made, unless, in the opinion of
the judge, the costs were properly incurred nor if it would have
been a saving of expense and costs to have first institnted pro-
ceedings in Ontario on the original elaim..

Prince Epwarp Istaxp: The Statutes of Prince Edward

Island, 1869, c. 15, 8. 5:

5. Whenever a person_domiciled 1n this Island shall be servea
with summons or mesne process in this Island, to defend or
answer a suit, in any other province or country, the record
of any judgment obtained in such other province or country, in
the suit wherein such summons or mesne process shall have heen .
served, or any exemplification thereof, shall not be conctusive




4%

evidence in any suit to be brought on such judgment in this
Island, of the correctness of such judgment, but the defendant in
" such last mentioned suit may enquire into, contest and dispute all
* or any of the facts upon which the said judgment is founded, or
were the cause of action in the suit in which such judgment was
given, as fully as if such judgment in such other colony or coun-
try had never been given.

( g) QUEBEC: The Code of Civil Procedure of the Province of Quebec
(1897), articles 210-213:

210. Any defence which was or might have been set up to the
original action, may be pleaded to an action brought upon a
judgment rendered cut of Canada.

211. Any defence which might have been set up to the orig-
inal action, may be pleaded to an action brought upon a judg-
ment rendered in any other province of Canada, provided that
the defendant was not personally served with the acfion within
such other province or did not appear in such action.

212. Any such defence cannot be pleaded if the defendant was
personally served in such province, or appeared in the original
action, except in any case involving the decision of a right affect-

ing immovables in this provinee, or the jurisdiction of a foreign
court concerning such right.

?13. In any action against a corporation, any service made
within another province in conformity with the law thereof is
considered as a personal service within the meaning of the two
preceding articles.

4. In Alberta and Saskatchewan there appears fo be no statute
or rule on the subject of defences to actions on foreign judgments,
. and. therefore in those provinees the ordinary rules of Conflict of-
Laws are to be applied. In British Columbia these rules are subject
merely to the right of the defendant to apply for a stay of proceed-
ings if an appeal is pending in the original action. In the other pro-

vinces the application of the rules of Confliet of Laws is excluded to a
much larger extent.

5. In Manitoba, New Brunswick, Nova Scotia, Ontario, Prince
Bdward Island and Quebec, a common feature of the statutes or
rules is that, as a general rule, subject to certain limitations, they

permit a person who is sued upon a foreign judgment to set up
" defences which might have been set up to the orlgmal action.
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(b)

(¢)
(1)

48 |
In Manitoba the general rule is subject to a provision

authorizing the court or a judge to strike out any such
defence upon the ground of embarrassment or delay.

Tn New Brunswick the general rule applies to a case in -
which the defendant was not personally served in the original
action within the jurisdiction of the court where the judg-
ment was obtained.

In Nova Scotia the general rule applies to a case in which
the defendant is domieiled in the province and no defence
was made to the original-action. '

In Ontario the general rule applies to an action uﬁon_ a
judgment obtained in the Province of Quebec in an action
in which the service was not personal and in which wo
defence was made,

In Prince Edward Island the general rule applies to a case
in which the defendant is domiciled in the province.

In Quebec the general rule applies, firstly, to an action upon
a judgment rendered in any other province of Canada, if
the defendant was not personally served within such other
province or did not appear in such action, or if the case
involves the decision of a right affecting immovables in
Quebec or the jurisdiction of a foreign court concerning
such right, and, secondly, to an action upon a Judvment
rendered out of Canada.

- 6. Your commitiee suggests that before giving instructions for
the preparation of a draft model statute the Conference should decide
(1) whether the general rule expressed in the statutes mentioned in
paragréph 5 should be adopted, or (R) whether the draft model
statute should specify and define the kinds of defences which may

-be set up. Your committee recommends the adoptlon of the second
alternative. Some qualification of the general rule in question seems
indeed to have been taken for granted last year, when the conference
settled the terms of s. 4 of the Reciprocal Enforcement of Judgments
Act as follows: -

4. No judgment shall be ordered to be registeréd under
this Act if it is shown to the registering court that

* (a)
(d)

The original court acted without jurisdiction, or

The judgment debtor, being a person who was neither carry-
ing on business nor ordinarily resident within the jurisdic-
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tion of the original court, did not Vohmtarﬂy :ippear or
otherwise submit during the proceedings to the jurisdiction
of that court; or

(c) The judgment creditor, being the defendant in the proceed-
ings, was not duly served with the process of the original
court and did not appear, noththstandmg that he was ordi-
narily resident or was carrying on business within the juris-
diction of that court or agreed to submit to the jurisdiction
of that court; or

(d) The judgment was obtained by fraud; or

~(e). An appeal is pending, or the judgment debtor is entitled
and intends to appeal, against the judgment; or

(f) The judgment was in respect of a cause of action which for
reasons of public policy or for some cther similar reason
would not have been entertained by the registering court;
or

(9) The judgment debtor would have a good defence if an action
were brought on the original judgment.

7. Your committee presumes that it was not the intention of the
Conference, after having carefully defined in clauses (a) to (f) cer-
tain cases in which a judgment should not be ordered to be registered,
to permit by clanse (g) 2 judgment debtor in every case to object to
the registration of the judgment on the ground that he would have
had a good defence to the original action. In a province in which
a person sued upon & foreign judgment is permitted to defend the
action on the merits, the result of clanse (g) would seem, however,
to be that the registe.lfing court will be obli geé[, on the demand of the.
judgment debtor, to try the case de novo—the only difference between
the trial before the original court and that before the registering

court being that the onus of proof is perhaps shifted from the plaintiff
to the defendant. '

8. If the Conference adopts the recommendation of your com-
mittee in favour of the second alternative mentioned in paragraph 6,
the Conference, it is suggested, should then decide (1) what defences
ought to be specified as being available to a person sued on a foreign

judgment, and (2) whether any distinction should be made, such
as is made in Quebec, between an action upon a judgment obtained
in another province of Canada, and an action upon a judgment
obtained in the United Kingdom or the United States or. elsewhere.

8. The question will naturally arise; to what extent clauses (a)
to (f) of s. 4 of the Reciprocal Enforcement of Judgments Act should
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be followed, or to what extent the or&inary rules of Conflict of Taws

should be followed, as to the defences which may be set up to an -

action upon a foreign judgment. In other to facilitate the dis-
cussion of this question by the Conference, the committee guotes
‘the following rules from Dicey on Conflict of Laws, 3rd edition, 1922,
pp- 429 f.:

Rule 104. Any foreign judgment which is not pronounced by - B
a court of competent jurisdiction is invalid.

Rule 105. A forelgn judgment is 1nva11d which is obtained
by fraud.

Rule 106. A foreign judgment is possibly invalid when the
court pronouncing the judgment refuses to give such recognition
to the law of other nations as is requlred by the principles of

private mternatmnal law.

Rule 107. A foreign judgment may sometimes be invalid
on account of the proceedings-in which ‘the judgment was.
obtained being opposed to natural justice (e.g. owing to want
of dde notice to the party affected thereby). But in such a case
the court is (generally) mot a court of competent jurisdiction.

Rule 110. A foreign judgment, which is not an invalid

foreign judgment under rules 104 to 107, is valid, and is herem—
after termed a valid foreign judgment.

Rule 112. A valid foreign judgment is_conclusive as to any
matter thereby adjudicated upon, and cannot be impeached for
any error either (1) of fact or () of law.

Rule 114. Subject to the possible exception hereinafter men-
tioned, a valid foreign judgment in personam may be enforced
"by an action for the amount due under it if the judgment is (1)
for a debt, or definite sum of money, and (2) final and con-
clusive, but not otherwise.

Provided that a foreign judgment may be final and con-
clusive, though it is subject to an appeal, and though an appeal

against it is actually pending in the forelgn country Where it
was given.

Exceplion. Axn action (semee) cannot be maintained on a
valid foreign judgment if the cause of action in respect of which
-the judgment was obtained was of such a character that it Would
not have supported an action in-England.

- Sub-rule. A valid foreign judgment does not of itself extin-
guish the original cause of action in respect of which the jude-
. ment was given.
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10, The committee further suggests for the consideration of the

Conference the question whether the proposed draft model statute

should contain any provision, similar to that in force in Manitoba,

on the subject of limitation of actions upon foreign judgments. Your

cbmmittée is inclined to think that if any such provision is desirable
it should be part of a general statute relating to limitations.

11. Another question which might be considered by the Confer-
ence is whether any attempt should be made in the Act respecting
Defences to Actions on Foreign Judgments to state the cases in which
a foreign court has jurisdiction—a question which is left open in the
Reciprocal Enforcement of Judgments Act. Dicey on Conflict of
Laws, 31d edition, 1922, pp. 393 ff., states the following rules:

Rule 95.—In an action in personam in respect of any caunse
of action, the courts of a foreign country have jurisdiction in
the following cases :~— '

First Case. Where at the time of the commencement of the
action the defendant was resident (or present?) in such country,
so as to have the benefit, or be under the protection, of the laws
thereof. ‘ -

Second (Case. Where the defendant is, at the time of the
judgment in the action, a subject of the sovereign of such
country (7). ) :

Third Case. Where the party objecting to the jurisdiction of
the. courts of such country has, by his own conduct, submitted to
such jurisdiction, 4.e., has precluded himself from objecting
thereto— A '

(@) by appearance as plaintiff in the action, or

(b) by voluntarily appearing as defendant in such action, or

(¢) by having expressly or impliedly contracted to submit to
the jurisdiction of such courts. |

Rule 96. In an action in personam the courts of a foreign

country do not acquire jurisdiction either—

(1) from the mere possession by the defendant at the com-
mencement of the action of property locally situate in
that country, or o , '

(2) from the presence of the defendant in such country at
the time when the obligation in respect of which the
action is brought was incurred in that country.

By Rule 94, Rule 95 is to be read snbjéct to rules 92 and 93,
as follows:
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Rule 92. The courts of a foreign country have no jurisdie-
tion over, i.6., are not courts of competent jurisdiction against—

(1) any sovereign,

(2) sny ambassador, or other diplomatic agent, accredited to
the sovereign of such foreign country.

Rule 93. The courts of a foreign country have no jurisdic-
tion— : ‘
(1) to adjudicate upon the title, or the right to the pos-

session, of any immovable not situate in such country,

o . .

{2) (semble) to give redress for any injury in respect of any
Immovable not situate in such country (7).

All which is respectfully submitted.

JoEN D. FALCONBRIDGE, .

Osgoode Hall, On behalf of the Ontario
Toronto. June, 1925. ’ Commissioners.
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APPENDIX F.

MEMORANDUM AS TO UNIFORM WILLS ACT.

PREPARED BY THE NOVA SC0TIA COoMMISSIONERS ON UNIFORMITY OF
: LiecistaTioNn 1N CANADA.

1. Reference is made to the following:

Draft Wills Act, ; Proceedings of the Conference
1923, page 45.
Proceedings of the Canadian
Bar Association 1923, page 455.

Memorandum prepared by Proceedings of the Conference
the Alberta Commissioners. 1924, page 64.

Letter to. the Attorney- Set forth in Appendix to this
(eneral of Manitoba, re- Memorandum.

ferred to in Proceedings v

of the Conference 1924,

page 15.

2. The matter of__ a Uniform Wills Act has been before the Con-
ference since the 2nd September, 1918, and the preliminary work

has been so extensive, and the Draft Act so carefully prepared, that
there is little left o be done. '

3. The Draft Act, Section 2(b), lines 5, 6, 7 and 8 should, it s
snggested, read “all property by law devolving upon the executor or
administrator, and not being real estate;” (e) line 4, following
“{estament ”” insert “of the custody and tuition of any child,” or
else omit “ disposition by will and testament ” in lines 3 and 4.

4. The Draft Act, Section 3, line 1: “any” would seem to be
preferable to “every;” line 6: insert “or heirs at law? before
“including.”

(a) (b) (c¢), omit “All” ) ,
(d) Substitute the following: The estates, interests and
rights and other real and peérsonal property to which the testator may
be entitled at the time of his death, notwithstanding that he has
become entitled to the same subsequent to the execution of his will.”

©'5. The Draft Act, Section 5 (1)(2) and (3): Substitute—
‘ (1) Any member of His Majesty’s naval, military, air or -
‘marine forces when in actual service, or any mariner or seaman
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when at sea or in course of a voyage, may dispose of his real or
~personal property by a writing signed by him, without any further .
formality or any requirement as to the presence of or attestation
or signature by any witness.

(%) Such member of His MaJesty s naval, military, air or
marine forces shall be considered to be in actual service after he :
has taken some step under the orders of a superior officer in view
of and preparatory to joining the forces engaged in hostilities.

(8) The fact that any such member of His Majesty’s naval,
military, air or marine forces, or such mariner or seaman, is an

infant at the time he makes his wﬂl shall not mvahdate the
same.

6. The Draft Act, Section 11 " Refer to the Memorandum of the
Alberta Commissioners. .

7. The Draft Act, Section 14. The alternative draft suggested
in the memorandum of the Alberta Commissioners modifies the exist-
‘ing law in that it requires the local form for chattels real. This is in -
accordance with the general principles of Conflict of Laws, and re-
moves an anomalous exception infroduced unwittingly by Lord Kings-
down’s Act. Section 16 of “ The Wills Act” in force in Nova Scotia,

Chapter 146 Revised Statutes of Nova Scotia 1923, is as follows:

16. BEvery will made out of the province (whatever was the
domicile of the testator at the time of making the same, or at
the time of his death) shall, as regards personal property, be held
to be well executed for the purpose of being admitted to preobate
in Nova Scotia, if the same is made according to the forms
required, either— ’

(a) by the law of this province; or

(b) by the law of the place where the same was made; or

(¢) by the law of the place where the testator was domiciled
when the same was made; or

(d) by the law then in force in the place where he had his
domicile of origin.

Tt will be observed that the Nova Scotia Section is not limited to
British subjects. Paragraph (d) of Section 14 of the Draft Wills
Act implies that a British subject must have his domlcﬂe of origin in
His Majesty’s Dominions to get the beneﬁt of the Section.

8. The Draft Act, Section 15. The suggestlon in the memoran-
dum of the Alberta Commissioners to insert after the words “no
will ” the Words “ whether of a Brifish subject or of a foreigner ”
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may be questioned. A de?érture of this nature from the language of
the existing law might well react upon the interpretation of other

Sections; e.g., it might be contended that Section 18 of the Draft Act
iyas limited to wills of British subjects.

9. The Draft Act, Section 16 The suggestion in the memoran-
dum of the Alberta Commissioners may be questioned upon the same
grounds.

. 10. The Draft Act, Section 19. Refers to the memorandum of
the Alberta Commissioners. This Section makes no provision for
cancelling a will by drawing lines across a will or any part thereof.

11. The Draft Act, Section 83. Refer to the memorandum .of-
the Alberta Commissioners, and to the letter to the Attorney-General
of Manitoba in the appendix hereto.” The attention of the Nova
Scotis Commissioners has been directed by Mr. W. R. Cottingham,
one of the Manitoba Commissioners, to the decision of the Appellate
. Division of the Supreme Court of Ontario in Re Guthrie, 56 Ontario
Law Reports, page 189. The principle of that decision is stated in
the judgment of Smith, J.A,, a copy of that judgment heing con-°
tained in the appendix hereto, If the draft section in the memoran-

dum of the Alberta Commissioners is accepted it will change the law’
in this respect. '

12. The Draft Act, Section 35. Refer to the memorandum of
the Alberta Commissioners. Why should not the principle of Sub-

section 1 of Section 35 of the Draft Act be extended to all personal
property?

13. The Draft Act, Section 36. Refer to the memorandum of the
Alberta Commissioners. This Section should only apply to real
estate where real estate devolves upon the personal representatives.

Sections 33 and 35 of the Wills Act of Nova Scotia are as follows:

83. If the testator at the time of his death was liable to per-
form any contract for the sale and conveyance of any real or
personal property, the executors of his will shall, notwithstanding
any devise or bequest of the real or personal property to which
such contract refers; be deemed trustees thereof so far as is neces-
sary for performing such contract, and shall have power to exe-

- cute the necessary conveyances for the performance thereof; and
the executors shall hold the purchase money subject to such uses
and purposes as are in such will expressed respecting such real or

per_son'al property or such purchase money, or otherwise, for the
use and benefit of the estate of the testator.
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35. (1) Where lands are willed to be sold by executors and

" part of them refuse to be executors and to accept the administra-

tion of the will, all sales by the executors that accept such admin-
istration shall be as valid as if all the executors had joined.

(2) The foregoing subsection shall have the same force and
effect as though the same had been contained in “The Wills
Act ” when originally enacted, and shall be so constried.

If the matters referred to in those sections are not dealt with in
the Uniform Devolution of Estates Act, it is submitted they should
be dealt with in the Uniform Wills Aect.

Respectfully submitted,

F. ¥, Marrsrs,
J. L. Ravsrox.

J. E. Reap..
Halifax, N. S.
July, 1925.
APPENDIX TO MEMORANDUAM AS TO UNIFORM

WILLS ACT.

.Tudgment of Smith, J.A., Re Guihrie, 56 Ontario Law Reports at
pave 195,

The facts are set out and theé authorities fully discussed in the .
mdqment of my brother Ferguson with which I agree. In addition,
T wish to point out the very material difference that a very slight
difference in the wording of a will may make under the rule thus
established. Tf a festator by his will makes a gift to all his ehﬂdren_,
naming them, and some of them die in his lifetime, leaving children
who survive the testator, the share that those so dying would have
taken had they survived goes to their representatives under See. 37
of the Wills Act; but, if the gift is to all his children ‘without naming
‘them, all goes to the children of the testator who survive him, and the
above section of the Wills Act does not apply. The distinction is
founded on the law of lapse. Tn the former case there is a gift to
the individual children by name, and there is a lapse as t6-children
dying in the testator’s lifetime, Whereas in the latter case, as the will
speaks from the death of the testator, the gift is to those of the class
only who survive him, so that there is no lapse, because there was no .
gift whatever to the children dying in his lifetie. In the Harvey
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case, [1893] 1 Ch. 56%, Chitty J., refers to doubts that may have
arisen as to the correciness of the rule laid down in Olney v. Bates,
3 Drew. 319, and subsequent cases which he follows, and he agrees
‘with Jarman that it greatly narrows the practical operation of sec.
33 of the Wills Act, but considers it too late then to reopen the ques-
tion. Tt will be seen that the rule rests on the technical rules of law
relating to gifts to a class; and has nothing to do with the probable
intentions of the testator. The ordinary testator would probably be
surprised fo learn that it might make a vast difference in the effect
of a gift to be divided among all his children, whether or not they
were named. The text in Jarman and remarks of Chitty, J., referred
{,o, indicate thai there was room for doubt as to the soundness of the
~ early decisions that have been followed until the law has become
established by them. The English cases having been long followed
in our own Courts, the rule laid down cannot now be altered except
by legislation. '

LEITER TO THE " ATTORNEY-GENERAL oF MaXTTOBA, DATED 17TH
Marcm, 1924,

(Referred to Proceedings Conference of 1924, -p. 15)..

Mr. John Queen has proposed a bill amending the Wllls Ad;
which I would commend to your support.

The Wills Act 1887 (Imp.) s. 33, which has been embodied in %ﬂ ’
pur provincial Wills Aects, and is s. 31 in our Act, provides:

“Where any person being a child or other issue of the testa-

tor, to whom any real or personal estate is devised or bequeathed

- for any estate or interest not determinable ator before the death
of such person, dies in the lifetime of the testator leaving issue,
and any of the issue of such person are living at the time of the
death of the testator, such devise or bequest shall not lapse, but
shall take effect as if the death of such person had happened

 immediately after the death of the testator, Aunless“_a contrary
contention appear by the will.” '

 The intention was.of course to give the property devolving by will
on a deceased child of the testator to the issue of such child. But it
is badly drawn and in case the child has become bankrupt the pro-
- perty goes not to his issute, but to the trustee in bankrupfey, defeating
- what undoubtedly would be the testator’s wish, ard also the intent
. of the Jegislators. There is only one case reported where this effect
was given the Act, probably only one case because the effect of the
Act is so perfectly clear. In Re Pearson, Smith v. Pearson (1920), 1
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Ch. 247, 2 Canadian Bankruptey Reports 68. The interpretation of
Sterling, L.J.; to the same effect. In Re Scoti (1901), 1 Q.B. 288, is
quoted in the former case.

Queen’s bill subst1tutes the follownw for s. 31 of the Manitoba
Wills Act:

“ Where any person being a child or other issue of the testa-
~ tor to whom any real or personal estate is devised or bequeathed
- for any estate or interest not determinable at or before the death

of such person, dies in the lifetime of the testator, leaving issue
and any of the issue of such person are living at the time of the
death of the testator, such real or pefsonal estate so devised or
bequeathed shall, unless a contrary intention appear by the will,
be deemed to have been devised or bequeathed to the issue of such
deceased child in equal proportions.” -

The words “or other issue® should follow “child” in the last
line.

As the law now stands, the devisee may contract with considera-
‘tion, the property will be bound by the contract. Likewise, his dis-
position of it by will is binding. The testator expected him to sur-
vive and intended that he should have disposing power; and the
statute gave validity fo the exercise of the power by the devisee.
The suggested amendment would take away that power and
confer the property on the devisee’s children without his power to
control it. Is it wise to do so? Would it be better to amend so as to
directly meet the evil by adding s. 317

“ Provided that such property shall not pass to any assignee
or trustee for benefit of creditors, or official receiver, custodian
or trustee in bankruptey nor become available to any execution

. creditor or garnishor,”
or

“and in the absence of any gift or testamentary disposition of
‘or contract with respect to such real or personal property by
such beneficiary of the testator or to the extent that any residue,
remainder, equity or benefit of, in or arising out of such pro-
perty remains undisposed of as aforesaid by such beneficiary,
such real or personal property and any property rights into which
the same have been converted so far as they remain undisposed of
as aforesaid by such beneficiary of the testator shall be deemed to
have been devised or bequeathed in equal portlons to the 1ssue of
such beneficiary of such testator.”

These would preserve disposal rlghts to the beneﬁma,ry to the
testator. Is it desirable to do so?



59

Mr. A. C. Campbell, K.C.; and myself have had some discussion
and correspondence in reference to this.

Mr. Campbell has written as follows: - :

“Taking the other side of the argument. The statutory varia-
tion depends on there being issue. In view of this could the
legislature have had any other intention than to benefit the
igsue? Does not this question eliminate from the mind of the
legislators the contractual power of the intermediate as to
strangers?’

“ As to the intermediate’s dispositive power by will among
the issue, 1 suggest the following: * Where any person being a
child .or other issue of the testator to whom any real or personal
estate is devised or bequeathed for any estate or interest not de-
terminable at or before the death of -such person, dies in the
lifetime of the testator leaving issue and any of the issue of such
person are living at the time of the death of the testator, such
real or personal estate so devised or bequeathed shall, unless a
contrary intention appear by the will, be deemed to have been
devised or bequeathed to such one or more of the issue of such
person as such person should by will appoint and in default of
such appointment, among them per stirpes and not per capita,
but in case such person shall have made his will under which such
issue are intended to benefit and there be no specific appointment
among such issue of such real and personal estate so devised or
bequeathed then such: person shall be deemed to have appointed -
the same among such issue in proportions in which they are
intended to benefit under such will. A

“T have used the words ¢ are intended to benefit’ instead of
the word ‘benefit’ so that even if the will were on account of
debts, funeral and testamentary expenses ineffective to pass any-

thing to the children the will would still be effective as to the
estate of the grandfather.”

and T have replied as follows:

“In reference to your letter of the 6th. I am not very strong

- on pressing the right of the beneficiary to contract away the

prospective benefit of the will. Yet the real complaint to be

removed is the passing to the receiver or irustee in bankruptey

e of the share in the estate, where the testator would strenuousl-

object to such result of his will. I thought it Detter to amend
only to meet that mistake in the present Act. '

“1f your view be accepted, would it not be better to alter
your suggested clause as follows:
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“ Where a testator devises or bequeaths to a child or other of his
issue, hereinafter called the beneficiary, any real or personal pro-
perty for any estate of interest not determinable at or before the
death of such testator, and such beneficiary dies in the lifetime of
the testator leaving issue and any of the issue of such beneficiary
are living at the time of the death of the testator, such real or
personal property so devised or bequeathed to such one or more
of the issue of such beneficiary as the latter shall appoint by will
or otherwise and in case of such appointment as if the testator
firstly above mentioned had devised and bequeathed the same to
such appointee or appointees in the proportions in which they -
_are intended to benefit under the last will or other appointment
of such beneficiary and in default of such appointment such real
and personal property shall be deemed to have been devised and
bequeathed to the issue of such beneficiary in equal proportions
per stirpes and not rer capila.”
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APPENDIX G.

MEMORANDUM FOR THE LOCAL SECRETARIES OP THE .
CONFERENCE WITH REGARD TO CERTAIN CONVEN-
VENTIO\TS BETWEEN GREAT BRITAIN, AND
FRA\TCE BELGIUM, ETC.

Osgoode Hall, Toronto,
May 7th, 1925.

Please find enclosed a copy of a convention entered into between
the United Kingdom and Belgium respecting legal proceedings in
civil and commercial matters,

T understand that similar conventions have been entered into
between the United Kingdom on the one hand, and France, Italy, and
(zecho-Slovakia on the other.

The Colonial Office has enquired whether it is desired that these
conventions should be éxtended to Canada under the terms of Article
14(b), and this inquiry has been communicated by the Under-Secre-
tary of State for Canada to the Attorneys-General of the several
provinces.

T understand that Ontario and Manitoba have replied in smnlar
terms, namely, that it is not considered " desirable to pass upon the
question until the matter has been submitted fo the Conference of
(Clommissioners, and until the Conference has made recommendation.

The Attorney-General for Ontario has now requested me to bring
the matter before the Conference of Commissioners at its next meet-
ing, and I am forwarding this memorandum in order that each local
board may have an opportunity of consulting its government in
advance of the meeting, so that the subject may be placed on the
agenda and adequately considered if the Conference should so desire.

JornN D. FALCONBRIDGE.

CONVENTION BETWEEN THE UNITED KINGDOM AND
BELGIUM RESPECTING LEGAI: PROCEEDINGS IN CIVIL
AND COMMERCIAL MATTERS. -

'S16NED AT Loxpow, Juxe 21, 1922.

[Ratifications exchanged at London, February 29, 1924.]

‘His Majesty the King of the United Kmvdom of Great Brltam
and Ireland and of the British Dominions beyond the Seas, Emperor
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of India, and His Majesty the King of the Belgians, being aesirousrr |

to facilitate the conduct of legal proceedings between persons resident

in their respective territories, have decided to conclude a Convention

for this purpose and have accordingly wnominated ag t‘neir
Plenipotentiaries: -

His Majesty the King of the United ngdom of Great Britain
and Ireland and of the British Dominions beyond the Seas, Emperor
of India: The Right Honourable the Earl of Balfour, K.G., O. M
Lord President of His Privy Council;

His Majesty the King of the Belgians: Monsieur C. Leurquin,n

Officer of the Order of Leopold, Councillor of the Court of Cassation,
and Monsieur V. Kinon, Officer of the Order of Leopold, Knight of
the Order of the Crown, Director-General of the Ministry of Justice;

Who, having communicated their full powers, found in good and
due form, have agreed as follows:—

I.;—Prelimi%czw'y
Artiele 1.
This Convention applies only to civil and eominercial ma‘tters.r.‘
I1I.—8ervice of Judicial and Extm-medicial-Docmnent‘s.‘
| Axticle 2.

When judicial or extra-judicial documents drawn up in one of the
- contracting States are to be served on persons in the territory of the
other, such documents may, at the option of the party interested, be

transmitted to the recipients in either of the ways prov1ded in Artxcles '

3, 4 and 5.
Article 3.

(¢) The request for service is addressed:—

In Belgium, by the British Consul to the “ Procureur du Rei”
within whose jurisdiction the recipient of the document is;

In England, by the Consul-General of Belgium in London to the
Senior Master of the Supreme Court of Judicature in Fngland.

(b) The request, containing the name of the authority from !

whom the document transmitted emanates, the names and descrip-
‘tions of the parties, the address of the recipient and the nature of

the document in question, shall be drawn up in one of the languages.

employed in the State applied to. The authority who receives the
request-shall send to the consular authority the documents proving
the service or explammg the reason which has prevented such service.
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Qervice shall be effected by the competent authority of the State
applied to. Such authority, except in the cases provided for in para-
graph (c) of this Article, may limit its action to effecting service by
the transmission of the document to the recipient if he is willing to
accept it. '

Tf the authority to whom a document has been transmitted is not
competent to deal with it, such authority will of its own motion
transmit the document to the competent authority of its own State.

(¢c) If the document to be served is drawn up in one of the
languages employed in the State applied to, or is accompanied by a
translation in one of such languages, the authority applied to, should
a wish to that effect be expressed in the request, shall serve the docu-
ment in the manner prescribed by its municipal law for the service of
gimilar -documents, or in a special form which is not incompatible
with such law. Should such wish not be expressed, the authority
applied to will endeavour to affect service in the matter provided in -
paragraph (5). .

The translation provided for in the preceding paragraph shall be
certified as correct by a diplomatic or consular agent of the State
making the request or by an official or sworn translator of one or
other of the two States. ,

(d) The execution of the request for service can only be refused
if the State in whose territory it is to be effected considers it such: as
to compromise its sovereignty or safety.

(¢) Proof of service shall be furnished by a certificate from the
suthority of the State applied to, setting forth the fact, the manner
and the date of such service. ) A

If the document to be served has heen forwarded in duplicate the
certificate shall appear on one of the copies, or be attached fo it. /

Ar’ncle 4,

The document to be served may also be delivered to the recipient,
whatever his nationality, in person without the application of any
compulsion and. without the intervention of the authorities of the
State in whose territory service is to be effected:—

(@) By the diplomatic or consular agents of the State makmg the
request; or

) (b) By an agent appointed, either generally or in any particular
case, by the tribunals of the State making the request.

The document shall be drawn up in one of the languages of:the
- Btate in whose territory service is to be effected, or shall be accom-
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panied by a translation in one of these languages unless the reclplent
is a national of the State making the request.

Artiele 5.

Documents drawn up by the competent officials in one of the two
 States may also be transmitted by post o recipients who arve estab-
lished or resident in the territory of the other State. .

Article 6,

The provisions of Articles 2, 3, 4 and 5 do not prevent the persons
concerned from effecting service directly through the competent offi-
cials or officers of the eountry in which the document is {o be served.

Article 7.

No fees of any deseription shall be payable by one State to the
other in respect of the service.

Nevertheless, in the case provided for in Article 3, the State
making the request must pay .to the State applied to any charges
which are payable under the local law to the persons employed to
effect service.. Thess c-harges are calculated in accordance with the
tariff in force for mationals of the State applied to. Repayment of
these charges is claimed by the judicial authority applied to from
- the consular authority making the request when transmitting the
certificate provided for in Article 3(e).

I1L.—Taking of Evidence.
Article 8,

When a Court in one of the confracting States orders that evi-
dence is to be taken in the territory of the other State, this may be
done in either of the ways prescribed in Articles 9 and 11,

Article 8.

(z) The Court may, in acoordanee with the provisions of its law,
address itself by means of a “ commission rogatoire” to the compe-
tent authority of the other contracting State, requesting it to under-
take within its jurisdiction either a judicial enquiry or some other
judicial act. .

(b) The “commission rogatoire  shall be drawn up in one of the
languages of the authority applied to, or accompanied by a transla-
tion in ome of those languages certified as correct by a diplomatic or
consular officer of the State making the request, or by an official or
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sworn translator of one of the two States. If it is not accompanied
by 2 translation, this may be made by the State applied to. .

(¢) The “commission rogatoire” shall be transmitted:—

In England, by the Consul-General of Belgium in London to the
Senior Master of the Supreme Cowrt of Judicature in England;

" In Belgium, by the British Consul to the “Procureur du Roi”
within whose jurisdiction the “ commission rogatoire” is to be '
executed.

(d) Tt shall be incumbent upon the judicial authority-to whom the
« commission rogatoire” is addressed to give effect to it by the use
o-f:the same compulsory measures as in the execution of a commission
emanating from the authorities of the State applied to.

(¢) The consular authority of the State making the request will,
if he so desires, be informed of the date and place where the pro-
ceedings will fake place, in order that the interested party may be

able to be present. .

(f) The execution of the commission rogatoire” can only be
refused : _ 7

(1) If the authenticity of the document is not established;

(2) If in the State applied to the execution of the “commission
rogatoire ” does not fall within the functions of the judiciary;

(3) If the State applied to conslders it such as to affect its
sovereignty or safety.

(¢9) In case the authorlty applied to is without jurisdiction, the
- “commission rogatoire” will be forwarded without any further

request to the competént anthority of the same State in aeeordance
v1th the rules laid down by its law.

(k) In-every instance where the “commission rogatoire 7 is not.
executed by the aunthority applied to, the latter will at once inform
the consular authority of the State making the request, stating the
grounds on which the execution of the commission has been refused,

~or the judicial anthority to whom the commission has been forwarded.

() The authority which executes the “commission rogatoire”
will apply, so far as the procedure to be followed is concerned, the
law of its own country. :

Nevertheless, an application by the authority makmd the reguest
that some special procedure may be followed shall be. acceeded to,

provided that such procedure is not incompatible- with the law of the
State apphed to.

Article 10.

. No fees of any description shall be payable-by one State to the.
- other in respect of the execution of “commissions rogatoires.”
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Nevertheless, the State making the request repays to the State
applied to any charges and expenses payable to witnesses, experts, :
interpreters, or translators, the costs of obtaining the attendance of
witnesses who have not appeared voluntarily, and the charges paya,ble _
to any person whom the competent judicial authority may have
deputed to act in cases where the municipal law permits this to be
done. , o

The repayment of these expenses is claimed by the authority
applied to from the authority making the request when transmitting
to it the documents establishing the execution of the “ commission
rogatoire.” 'These charges are calculated in accordance with the
tariff in force for nationals of the State applied to.

Article 11.

(¢) The evidence may also be taken, without the intervention of
the authorities of the State in whose territory it is to be taken, by a
diplomatic_or consular agent of the State before whose Courts the
evidence is to be used, or by some other person named by the said
Courts. | _

(b) The agent appointed to take the evidence may request named
individuals to appear as witnesses, to produce any document, and to
take an oath, but he has no compulsory powers.

(c¢) Summonses to appear issued by the agent will be drawn wp
in one of the languages of the State where the evidence is to be taken,
or accompanied by a translation into one of those languages, unless
the recipient is a national of the State making the request. Fvery
summons shall state expressly that there is no compulsion to appear. =

(d) The evidence may be taken in accordance with the procedure
laid down by the law of the State in which the evidence is to be uged,

and the parties will have the right to be represented by barmsterg or
solicitors of that State.

Article 12.

The fact that an attempt to take evidence by the method laid
down in Article 11 has failed owing to the refusal of any witnesses
to appear, to give evidence, or to produce documents does not pre-
clude an application being subsequently made in accordance with
* Article 9.

IV.—General Provisions.

Article 13,

Any difficulties which may arise in connection with the operation of
this Conventlon shall be settled through the diplomatic channel.
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Article 14,

(2) The present Convention shall come into force three months
- gfter the date on which ratifications dre exchanged and shall remain
in force for three years after its coming into force. In case neither
of the High Contracting Parties shall have given notice to the other
six months before the expiration of the said period of his intention
to terminate the Convention, it shall remain in force until the expira-
tion of six months from the day on which either of the High Contract—
ing Parties shall have given such notice.

(») This Convention shall not apply to any of the Dominions,
Colonies, Possessions or Protectorates of the two High Contracting
Parties, but either High Contracting Party may at any time extend,

by a simple notification, this Convention to any such Dominion,
Colony, Possession or Protectorate.

Such notification shall state the date on which the Convention
shall come into force, the authorities to whom judicial and extra-
judicial acts and  commissions rogatoires ” are to be transmitted,
and the language in which communications and translations are to
be made.

Each of the High Contracting Parties may, at any time after the
expiry of three years from the coming into force of the extension of
this Convention to any of ifs Dominions, Colonies, Possessions or

Protectorates, terminate such extension on giving six months’
previous notice.

(¢) This Convention shall also not apply to Scotland or Ireland;
but His Britannic Majesty shall have the right to extend the Conven-
tion to Scotland or Ireland on the conditions set forth in the pre-

ceding paragraph in respect of Dominions, Colonies, Possessions or
Protectorates.

In witness whereof the Undersigned have signed the present Con-
vention and have affixed thereto their seals.

Done in duplicate at London, the 21st day of June, 1922.

(1.8.) Barrour.
(L.8.) Cu. LmurQuiN.
(L.8.) V. Kixon. _
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APPENDIX H.

REPORT ON CHATTEL MORTGAGES AND. BILLS OF SALE.

To the -Conference of Commissioners on Uniformity of Legisl-é,tion in
Canada

(G ENTLEMEN,——

Your Committee, consisting of the Saskatchewan Commissioners,
has investigated the subject of chattel mortgages and bills of sale, -
referred to it at the annual meeting held in 1923, and begs to report
as follows:

All the provinces except Quebec have Bills of Sale or Bills of Sale
and Chattel Mortgage Acts, and these have certain general features in
common, though they differ widely in detail. Their purpose is to
prevent fraud by means of secret bills of sale or chattel mortgages,
and to this end provision is usually made that the instrument of sale
or mortgage must be registered within a specified time after its execu-
tion. Where no fime is limited, reliance is placed upon the provision
that the instrument becomes effective, as regards creditors and subse-
quent purchasers and mortgagees in good faith, only when registered.
Some of the statutes speak of “filing,” but in this report « registra-
tion” includes filing. S _
' The subject is dealt with in the following statufes: R.S. Albverta,
1922, c¢. 151; R.S. British Columbia, 1924, c. 22; Manitoba, C.A.
1924, c. 17; R.8. New Brunswick, 1903, c¢. 14%; R.8S. Nova Scotia,
1923, ¢. 201; R.S. Ontario, 1914, ¢. 135 ; R.8. Saskatchewan, 1920, c.
200, and the statutes of Prince Edward Island for 1860, c. 9. The
following statement has been compiled from those enactments and any
amendments made thereto up to and including 1924, with the excep-
tion of those which may be contained in statutes of Prince Edward.
Island, many of which are not available.

INSTRUMENTS AFFECTED..

Similar forms of expression are found in Manitoba, New Bruns-
wick and Ontario where the Acts refer to mortgages and sales, and in
Alberta and Saskatchewan which speak of mortgages and sales,
assignments and transfers of goods and chattels. Another form of
expreésion is used in British Columbia, Nova Scotia and Prince
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Edward Island, the subject matter of the Acts in these provinces
being bills of sale of personal chattels.

TiME OF REGISTRATION.

The time within which the instrument must be registered varies
from 5 to 80 days. In Nova Scotia and Prince BEdward Island there
is no time limit, the instrument taking effect only from the date of
registration. ) '

- PrLACE oF REGISTRATION.

The place of registration differs. In Alberta, British Columbia,
Manitoba, Ontario and Saskatchewan, the instrument is registered
in the district in which the chattels are situated, while in New
Brunswick, Nova Scotia and Prince Edward Island registration takes
place in the distriet in which the grantor resides. When the grantor
- ig a non-resident, then, in New Brunswick registration is required in.
the county where the goods may be; in Nova Scotia in the distriet
where they are at the date of execution of the instrument; in Prince
Rdward Island, with the prothonotary of the Supreme Court.

REGISTRATION CLERKS’ DUTIES.

The duties of these officials in recording instruments vary slightly
in the driferent provinces.

NON-REGISTRATION— PRIORITIES.

Tn general, instruments pot registered within the time limited are
absolutely null and void as against creditors of the bargainor or mort-
gagor and subsequent purchasers or mortgagees in good faith for
valuable consideration. '

The creditors to be protected are execution creditors in British
Columbia, New Brunswick and Prince Edward Island; elsewhere
they are the general creditors. Liquidators, assignees, receivers and
trustees are included in British Columbia ; assignees in insolvency or
for the general benefit of creditors in New Brunswick; the same in-
Ontario, and also liguidators, and creditors suing ‘on behalf of them-
selves and other credifors; and in Saskatchewan, creditors so suing
and trustees in bankruptey.

To the words “ subsequent purchasers or mortgagees in good faith

- for valuable consideration ” Saskatchewan adds, * whose conveyances

- or mortgages have been duly registered or are valid without registra-
_ tion.” In Nova Scotia no reference is made to mortgagees.

The consideration is required only to be “ good,” not necessarily
. “valuable,” in Manijtoba. In New Brunswick and Ontario, in the case
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of bills of sale the nature of the consideration is not specified, good
faith only being mentioned. _

11, Manitoba and Nova Scotia, instruments of sale or mortgage,
" and in Alberta, New Brunswiek and Saskatchewan chattel mortgages,
become operative and take effect, except as between the parties thereto,
from and after the time of registration. In British Columbia a regis-
tered instrument is declared to have priority over an unregistered
instrument and as among registered instruments priority is deter-
mined by the dates of registration. In Ontario all instruments, when -
registered, operate and take effect from the day and time of execution
and not from the date of registration. .

Proor or REGISTRATION.

The provisions as to what consfitutes proof of registration are
gimilar. A copy of the instrument, certified by the regisiration offi-
cial, is primd facie evidence of registration. In some cases the geal of
the court is also vequired, British Columbia and Nova Scotia have
no provision,

TERRITORIAL EFFECT OF REGISTRATION.

‘Tn Alberta and Saskatchewan, an instrument has effect only in the
district wherein it is registered. The other provinces have no similar
provision.

AFFIDAVITS ACCOMPANYING INSTRUMENT.

All the provinces except Nova Scotia require an affidavit of execu-
tion and an affidavit of good faith by the grauntee. Nova Seotia
requires only an affidavit of good faith by the grantor. e

“In Alberta, Ontario and Saskatchewan, the affidavit of good faith
is not mecessary where the Crown is the mortgagee.

REGISTRATION WHERE NEw DISTRICT Formep.

In British Columbia and Manitoba provision is made for the
transfer to the new district of all documents (or transcripts thereof )
affecting chattels situated therein. In Alberta, Ontario and Sask-
atehewan the old registration continues valid until renewal (in the -
case of mortgages) becomes necessary, when the renewal statement -
is filed in the new district. There is no provision in New Brunswick,
Nova Scotia and Prince Edward Island.

RENEWALS.

In Alberta and Saskatchewan every chattel mortgage must be .
renewed before the expiry of two years from the date of its registra-
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tion, and annually thereaffer; in Manitoba, every two years; in
Ontario and New Brunswick, annually; in Nova Scotia, every three

years. There are no provisions respecting remewals in British
Columbia or Prince Edward Island.

Generally the affidavits of renewal may be made by the next of
. kin, executor or administrator of a deccased mortgagee, or by an
assigneelor his next of kin, executor or administrator; and in some
cases the affidavit may also be made by an agent.

In Alberta, Ontario and Saskatchewan the renewal provisions do
not apply where the mortgage is made to the Crown.

ASSIGNMENTS.

Alberta, Manitoba, New Brunswick, Ontario and Saskatchewan
have similar provisions covering the registration of assignments.
British Columbia provides that an assignment need not be registered.
No reference to the subject in Nova Scotia and Prince Edward Island.

DISCHARGE AND SATISFACTION.

Gernerally speaking, a mortgage may be discharged in whole or in
part by filing in the office in which the same is registered a certificate
of satisfaction signed by the mortgagee, his executors or administra-
tors, but in Manitoba and Ontario the certificate may also be signed
by an assignee. In British Columbia and Prince Edward Island the

registrar enters satisfaction on the instrument, if sqhsﬁed ‘that the
debt has been discharged.

The duties of registrars in registering discharges of mortgage are
similar. - B

In Alberta, Manitoba and Saskatchewan, any person filing a dis-
- charge is entitled to receive a certificate from the registration clerk.

MorTGAGES TO SECURE BoNps or DEBENTURES.

1. Special Affidavii—Manitoba, New Brunswick, Ontario and.
Saskatchewan provide for mortgages by incorporated companies to
secure bonds or debentures, and require a special [orm of affidavit.
The other provinces have no provision.
2. Time for Registration.—In Ontario, within 30 days if the head
office of the company is outside the province. In Manitoba, New
Brunswick and Saskatchewan, within the same time as in the case of

= ordinary mortgages.

~ 3. Renewals.—These four provinces have the same prowsxons

- regarding the contents of renewal statements.
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- In Manitoba, Ontario and Saskatchewan, renewal is Tnnecessary,

whete the by-law anthorising the issue of bonds or debentures, or a
copy, is registered with the mortgage.

MORTGAGES TO SECURE FUTURE ADVANCES OR TO
INDEMNIFY INDORSERS.

Alberta, Manitoba, New Brunswick, Nova Scotia, Ontario and
Saskatchewan have similar provisions making these mortgages ds
valid and binding as other mortgages. The maximum times for re-
payment, and the fime within which the mortgage must be registered,
differ. :

" These provinces, except Nova Scotia, require an affidavit of execu-
tion and an affidavit of bona fides, the various provisions respecting
their contents being practically the same. Nova Scotia requires only
the latter affidavit, which is taken by the grantor and not by the
grantee as in the other provineces.
~ No provision in British Columbia and Prince Tdward Island.

SALE or MORTGAGE OF RATLWAY EQUIPMENT. -

There are similar provisions in Alberta, Manitoba, Ontario and
Saskatchewan covering the certifying and ~registration of instru-
ments affecting railway equipment. Ontario refers only to mortgages.
In Alberta and Saskatchewan the instrument is registered in the office
of the Registrar of Joint Stock Companies and in Manitoba and
Ontario in the office of the Provincial Secretary. British Columbia
requires registration with the Registrar of Joint Stock Companies o
well as in the proper county court.

" Nova Scotia, New Brunswick and Prince Edward Island have no
provision, : ‘ ' '
AssIGNMENT OoF Book DEBTS. »

The Alberta, Manitoba and Saskatchewan Acts extend to an
assignment by a person engaged in trade or business of his existing or
 future book debts. In the two former provinces, the prdvision is
gqneral; in Saskatchewan, it applies to retailers only. The subject is "
covered in British Columbia by The Assignment of Book Accounts
Act '(‘R.:S.B'.C.' 1924, c. 16) ; in Ontario, by The Assignment of Book
Debts Act, 1923 (Statutes of 1923, c. 29), and in Prince Edward
Tsland, by The Assignment of Book Debts Act, 1924 (Statutes of
1924, ¢. 11). '

CONVEYANCES OF GrOWING oR FUTURE CROPS.
Alberta, Manitoba and Saskatchewan forbid the conveyance as

security of future or growing crops except for certain limited
purposes.
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Alberta.—The conveyance may be made fo secure (1) the pur-
¢hase price and interest thereon of geed grain; (2) the purchase price
of meat, groceriés, flour, clothing or binder twine; (3) money bor-
rowed for the purpose of paying for repairs to machinery or fot pay-
ing the wages of labourers engaged in sowing or harvesting the crop.

Manitoba.—The Act only extends to No. (1). ‘

Saskatchewan.—The Act only extends to Nos. (1) and (R).
New Brunswick, Nova Scotia, Ontario and Prince Edward Island

have no provisions. In British Columbia the expression,  personal
¢hattels,” includes growing crops when separately assigned or charged.

ReMovar, or Goobs.

To Another District,

Alberta, Manitoba, Ontario and Saskatchewan have similar pro-
visions. In the event of a permanent removal of the chattels to
another district before the mortgage is discharged, a certified copy of
the mortgage, and of the affidavits and documents relating thereto,
must be filed in the district to which the chattels have been removed.
The time within which this must be done, varies.

In Nova Scotia re-registration is required only where the grantor
is not resident in the province.

British Columbia, New Brunswick and Prince Edward Island
have no provision.

Notice Required.

Alberta and Saskatchewan prohibit the removal of chattels into
another district unless notice of intention to do so is gwen to the

mortgagee not less than R0 days prior to removal.

No provision in other provinces.
Bringing Goods inta the Province.

In Saskatchewan, when chattels subject to a bill of sale or chattel
mortgage executed outside the provinece are permanently removed
into the province from the place where they were when the instru-
ment was executed, a copy of the bill of sale or mortgage must be

- filed in the disirict info which the goods have been brought within

three weeks .of the removal.

PROCEDURE UNDER MORTGAGE 0N DEFATLT.

Alberta and Saskatchewan have provisions setting forth the eir-
cumstances under which the chattels comprised in a mortgage or
conveyance are liable to seizure by the grantee.

No provision in other provinces.
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DESCRIPTION OF PROPERTY.

Alberta, Manitoba, New Brunswick, Ontario and Saskatchewan
provide that every instrument to which the Act applies, must contain
such sufficient and full description of the chattels comprised therein
that the same may be readily and easily known and distinguished.

No provision in other provinces.

Farsg STATEMENTS.

In Alberta and Saskafchewan, if the consideration for which the
instrument is. made is not truly expressed therein, it is absolutely
void as against ereditors of the mortgagor and as against subsequent
purchasers or mortgagees in good faith for valuable consideration.

No provision in other provinces.

OMISSI0NS AND ERRORS.

Alberta, British Columbia, Manitoba and Saskatchewan provide
for the rectification, by order of a judge and subject to the rights of
third parties intervening, of omissions to register and other omissions
and mis-statements if accidental or due to inadvertence or impossi-
bility in fact. .

. No such provision in other provinces, but in Ontario an error in a
renewal statement may be remedied by registering an amended
statement within two weeks after the error is discovered. '

Tive Expiring oN Sunpay or a4 Horipavy.
. y

Alberta, British Columbia, Manitoba, New Brunswick and Sas-
katchewan.—If the time for registering or filing an instrument expires
on a Sunday or other day on which the registration office is closed, the -

registering or filing may be properly-done on the day on which the
office shall next be open. The other provinces leave this detail to the
operation 6f their Interpretation Acts.

AceEnTs’ GENERAL AUTHORITY.

New Brunswick, Ontario and Saskatchewan provide that an
authority for the purpose of taking or renewing an instrument may
be a general one to take or renew all instruments to the mortgagee.

No provigion in other provinces. '

Arripavit—BEaErore WroMm TAKEN.

All the provinces except Ontario set forth the persons who niay ‘
administer the affidavits required under the Acts.
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AFFIDAVITS OF CORPORATIONS.

Alberta, British Columbia, Manitoba, Ontario and Saskatchewan
detail the officers of a corporation who may make affidavits when the
corporation is mortgagee.

No provision in other provingces.

Frzs,

‘All the Acts provide for the payment of fees in respect of the
various services thereunder. .

Forus.

All the Acts contain forms, either in the body-of the Act or in a |
schedule. ' :

MISCELLANEOUS. -

In addition there are many other provisions which are found in
one or other of the provinces. While these are too numerous to detail
‘in this veport, they should be considered if it is decided to draft a
uniform Act.

R. W. SHANNON.

: D. J. TroM.
Regina, August 1, 1925. '
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