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PREFACE. 

The independent action of the several provincial legislatures 
naturally results in a certain diversity of legislation. In some cases 
diversity is inevitable, as, for instance, when the Province of Quebec 
legislates upon subjects within the purview of the Civil Code of 
Lower Canada and according to principles derived from the law of 
France, and the other provinces legislate upon similar subjects 
according to principles derived from the common law of England 
In such cases the problem of securing uniformity is confined to the 
common law provinces There are, however, many other cases in 
which no principle of either civil law or common law is at stake, with 
regard to which the problem of securing uniformity is the $arne in 

- all the provinces. Both these classes of cases jnclude subjects of 
legislation as to which it is desirable, especially from the point of 
view of merchants doing business in different parts of Canada, that 
legislation should be made uniform throughout the provinces to the 
fullest extent possible. 

In the United States work of great value has been done by the 
National Conference of Commissioners on Uniform State Laws, 
Since the year 1892 these commissioners have met annually. They 
have drafted uniform statutes on various subjects, and the subse-
r.:'l1.£'\.-.f- "'dr..-+:,.,.._ o+ +hn. ..... .n Clo+not-ut-eco \,_-.,- m.,.'t"'\'tT n.f +h.o. st-..-.i-o. l..orY;C'l:,....f-.u ... _ 
<.jUC:Ul <t VtJliVII ! LJIC:;:)C: "L<l.L L " UJ 111<lUJ Vl Llll..- L<ll\.. L'-'(51.Jh1lU!e~ 

has secured a substantial measure of uniformity The exampie set 
by the state commissioners in the United States was followed in 
Canada when, on the recommendation of the Council of The Can
adian Bar Association, several of the provinces passed statutes pro
viding for the appointment of commissioners to attend ao inter
provincial conference for the purpose of promoting uniformity of 
legislation 

The first meeting of commissioners and representatives of the 
provinces took place at Montreal on the 2nd of September, 1918, and 
at this meeting the Conference of Commissioners on Uniformity of 
Legislation in Canada was organized. 

Subsequent annual meetings ·have been, held as fotlows:-

1919 August 26-29, Winnipeg. 
1920. August 30-31, September 1-3, Ottawa. 
1921. September 2-3, 5-8, Ottawa. 
1922. August I 1-12, 14-16, Vancouver. 
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1923. August 30-31, September l, 3-5, Montreal. 
1924. july 2-5, Quebec. 
1925,. August 21-22, 24-25, Winnipeg 
1926. August 27-28, 30-31, St. John. 
1927. August 19-20, 22-23, Toronto 
1928. August 23-25, 27-28, Regina. 
1929. August 30-31, September 2-4, Quebec. 
1930. August 11-14, Toronto. 

In 1919 the Conference considered and adopted a report on legis
lative drafting, containing a carefully prepared selection of extracts 
from books written by the leading authorities on the subject, and 
directing attention to many important rules to be observed by drafts
men of statutes. 

In 1919 and 1920 the COnference secured the adoption of the 
Sale of Goods. Act, 1893, and the Partnership Act, 1890, in those 
common law provinces which had not already adopted them; and 
these two codifying statutes are now jn force in all the provinces of 
Canada except Quebec. 

In 1920 the Conference revised and approved model unifo1m 
statutes respecting legitimation by subsequent marriage and bulk 
sales. 

In 1921 the Conference revised and approved model uniform 
statutes respecting fire insurance policies and warehousemen's lien~, 
and discussed the draft of a uniform life insurance act. It also re
ceived a report on provincial legislation relating to the protection 
and property rights of married women. 

In 1922, in consequence of representations made by the superin
tendents of insurance and the insurers, the Conference reconsidered 
the model uniform statute respeCting fire insurance policies, and 
approved it in a revised form. The Conference also revised and 
approved a mo~el uniform statute respecting conditional sales; and 
devoted much time to the consideration of the revised draft of an 
act respecting life insurance. 

In 1923 most of the time of the Conference was devoted to an act 
respecting life insurance, which was approved in its revised form. 
l11e subjects of intestate succession and reciprocal enforcement of 
judgments were also discussed. 

In 1924 the Conference again discussed the act respecting fire 
insurance policies, as revised in 1922, and made some additions to 
statutory condition 17, arid revised and approved model unifomi 
statutes respecting contributory negligence and reciprocal enforce-
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ment of judgments The subjects of devolution of estates, in~state 
succession and defences to actions on foreign judgments were also 
discussed. 

In 1925 the Conference revised and approved a model uniform 
statute respecting intestate succession, and discussed and approved 
~ertain aniendments of the Bulk Sales Act as revised and approved 
by the Conference of 1920 It also discussed and referred a-gain to 
committees an act respecting devolution of real property, a report on 
defences to actions on foreign judgments, and a report on a uniform 
Wills Act Other subjects upon which reports vvere received and 
which were referred again to committees were chattel mortgages and 
bills of sale and trustees. 

l n 1926 the Conference considered a draft Wills Act, a draft 
Bills of Sale Act and a draft Devolution of Real Property Act, and 
referred them again to committees for further consideration and 
report 

In 1927 much of the time of the Conference was devoted to the 
discussion of the draft Bills of Sale Act, which was again referred 
to a committee. The Conference also revised and approved a model 
uniform Devolution of Real Property Act. 

In 1928 most of the time of the Conference was devoted to the 
discussion of the draft Bills of Sale Act and the draft Assignment 
of Book Debts Act, and both of these Acts were finally revised and 
approved. 

In 1929 the Wills Act was further discussed, and finally re
vised and approved The Conference also discussed the subjects of 
limitation of actions and proof of statutes 

In 1930 the Conference revised and approved a model uniform 
Limitation of Actions Act, certain amendments to the uniform Con ... 
di6onal Sales Act, and draft sections for insertion in provincial 
Evidence Acts respecting judicial notice of statutes and proo·f of state 
documents were discussed, revised and approved. 

Statutes have been passed in some of the provinces providing 
both for contributions by the provinces towards the general expenses 
of the Conference and for payment by the respective provinces of 
the travelling and other expenses of their own commissioners. The 
commissioners themselves receive no remuneration for their services 

The appointment of commissioners or p~rticipation in the meet
ings of the Conference does not of course bind any province to adopt 
any conclusions reached by the Conference, but it is hoped that the 
voluntary acceptance by the provincial legislatures of the recom-



mendations of the Conference will secure an increasing measure of 
uniformity of legislation~ 

The following table shows to what extent, if any, each model 
statute drawn by the Conference has been adopted by the provinces: 

1920 Bulk Sales Act (amended, 1925): adopted in Alberta 
(1922), British Columbia (1921), iVlanitoba (l921), 
and New Brunswick (1927). 

1920 Legitimation Act: adopted in Alberta (1928), British 
Columbia (1922), Manitoba (IQ20), New Brunswick 
(1920), Ontario (1921 ), Prince Edward Island ( 1920), 
and Saskatch~wan ( 1920). Provisions similar in effect 
are in force in Nova Scotia and Quebec. 

1921. \Varehousemen's Lien Act: adopted in Alberta ( 1922), 
British Columbia (1922), Manitoba (1923), New Bruns
wick (1923), Ontario (1924), and Saskatchewan (1922). 

1922 Ccnditional Sale~ Act (amended, l9Z7, 1929 and 1930): 
adopted in British Columbia (1922), New Brunswick 
(1927), and Nova Scotia (1930). 

1923 Life Insurance Act. adopted in Alberta (1924), British 
Columbia (1923), Manitoba (1924), New Brunswick 
(1924), Nova Scotia (1925), Ontario (1924), Prince 
Edward Island (1924), and Saskat~hewan (1924). 

1924 Fire Insurance Policy Act: adopted (~xcept statutory 
condition 17) in Alberta (1926), British Columbia 
(1925), Manitoba (1925), Nova Scotia (1930), Ontario 
(1924), and Saskat·chewan (1925) 

1924. Reciproca,l Enforcement of Judgments Act (amended, 
1925): adopted in Alberta (1925), British Columbia 
(1925), New Brunswick (1925), Ontario (1929), and 
Saskatchewan (1924) 

1924. Contributory Negligence Act: adopted in British Col urn.: 
bia (1925), New Brunswick (1925), and Nova Scotia 
(1926). 

192 5 1 ntestate Succession Act (amended, 1926) · adopted in 
Alberta (1928), British Columbia (1925), Manitoba 
( 1927) with slight modifications, New Brunswick ( 1926), 
and Sasl<atchewan (1928). 

1927. Devolution of Real Property Act· adopted in Alberta 
(1928), and Saskatchewan (1928). 
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1928. Bills of Sale Act, adopted in Alberta ( 1929), Manitoba 
(1929), Nova Scotia (1930), and Saskatchewan (1929). 

1928. Assignment of Book Debts Act: adopted in Alberta 
( 1929), Manitoba ( 1929), and Saskatchewan ( 1929). 

1929 Wills Act. 
S. E. S. 
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P:RJOCEEDINGS. 

PROGEEDINGS OF THE THIRTEENTH ANNUAL MEETING OF THE CoNFER

ENCE OF CoMMISSIONERS ON UNIFORMITY OF LEGISLATION IN 

CANADA 

The following commissi@ners or representatives of the provinces 
were present at some or all of the sessions of the Conference· 

Alberta: 

HoN~ J. F. LYMBURN, K.C., Attorney-General of Alberta, and 
MR. Scorr. 

Britislj Colum~bia: 

MEssRs. BAIRD and PEPLER. 

Manitoba: 

MESSRS. PITBLADO, CRAIG anJ FISHER. 

New Bruns-wick: 
MEsSRS. RICHARD, HARTLEY and CREAGHAN. 

Nova Scotia: 

MEssRs. MATHERs and SMITH. 

Ontario: 

HoN. \V H. PRICE, K.C., Attorney-General of Ontario, and 
MEssRs. KING, FALCONBRIDGE and DYMOND. 

Prince Edu-ard Island: 

MEsSRS. TwEEDY, DEs RocHES and STEWART. 

Saskatchewan: 

HoN M. A MAcPHERSON, K C, Attorney-General of Saskat
chewan, and MR THoM 

FIRST DAY. 

Monday, lith August, 1930 

Tlt!e Conference assembled at 10.15 am. at the Royal York Hotel, 
Toronto, Mr. Pitblado, the President, in the chair 
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It was resolved that tbe minutes of last year's meeting be taken as 
read and approved, subject to the following corrections in the Table 
of Model Statutes adopted by the Conference printed on page 9 of 
the Proceedings of the twelfth Annual Meeting: 

1924. Reciprocal Enforcement of Judgments Act: adcpted in 
Ontario (1929). 

1925. l ntestate Succession Act: strike out the: words "Provisions 
similar in effect are in force in Alberta." . . . 

1928. Devolution of Real Property Act: substitute "Assign-
ment of Bcok Debts Act," adopted in Alberta (1929),. 
Manitoba (1929), and Saskatchewan (1929). 

1928. Bills of Sale Act: adopted in Manitoba ( 1929). 

Mr. Fakonbridge, having informed the Conference of his desire 
to be relieved of his duties as Secretary, his resignation was regret
fully accepted, and Mr. Smith was appointed Secretary, pro tem. 

The Honourable N. W. Rowell, K.C., welcomed the members of 
the Conference to Ontario, and emphasized the importance of the 
work in which they are engaged. 

Th~ Attorney-General of Ontario also delivered an address of 
welcome in which he reminded the members that the adoption of 
uniform acts depended, in a large measure, upon their securing the 
co~operation of their respective Attorneys-General. 

The President, Mr. Pitblado, read his Preside1ttial Address, and 
the Conference directed that it should be printed in the proceedings. 

· (Appendix A.) 

The Treasurer's Report was received and referred to Messrs. 
Richard and Pepler for audit and report. 

Oral reports of the work of various committees of the Confer
ence were received. It was then decided to proceed first with the 
draft Limitation of Actiotts Act (Conference Proceedings, 1929, p. 
20; Canadian Bar Association Year Book, 1929, p. 306) prepared by 
the Alberta Commissioners The draft and accompanying notes 
were read by Mr. Scott and the Act was discussed section by section. 

(Appendix B.) 

At 1.00 p.m. the Conference adjourned. 

At 2.30 p.m. the Conference reassembled and resumed the dis
cussion of the draft Limitation of Actions Act. 

At 6 00 p m. the Conference ad~ourned. 
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SECOND DAY. 

Tuesday, 12th August, 1930. 

At 9.30 a.m. the Conference reassembled and resumed the dis
cussion of the draft Limitation of Actions Act. 

(Appendix B.) 

At 12.45 p.m. the Conference adjourned. 

At 2.1 5 p.m the Conference reassembled and resumed the dis
cussion of the draft Limitation of Actio1LS Act. 

At 4 15 p.m the Conference adjourned. 

At 8.45 p.m. the Conference reassembled. The President report
ed that in April, 1930, Mr. Pineo, acting on behalf of the Attorney
General of British Columbia, had requested that the Conference 
consider certain proposed amendments to the uniform Conditi01tal 
Sales Act. As British Columbia has enacted the uniform Con
ditional Sales Act, the President, pursuant to the resolution of the 
Conference (Conference Proceedings, 1929, p. 13; Canadian Bar 
Association Year Book, 1929, p. 299) referred the request from 
British Columbia to the Manitoba Commissioners for report to the 
meeting of the Conference in 1930 Mr. Fisher then presented the 
·report of the Manitoba Commissioners which was discussed para
graph by paragraph. 

(Appendix D.) 

It was resolved that the amendments to the uniform Conditional 
Sales Act as enacted by the Legislature of British Columbia in the 
Conditional Sales Act Amendment Act, 1930, be approved. 

(A ppe11dix D.) 

It was resolved that the proposed amendment to the effect that 
the uniform Conditional Sales Act should not apply to the sale or 
bailment of manufactured goods which at the time of delivery have 
the manufacturer's or vendor's name painted, printed or stamped 
thereon be rejected. 

After a long discussion with respect to proposed amendments to 
section 12 of the uniform Conditional Sales Act the following resolu
tion was adopted: 

The Conference recommends: 
(i) That in view ()f existing legislation m a number of the 
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provinces which have not adopted the uniform Act it is, 
inexpedient to repeal section 12. 

(ii) That owing to difficulties that have arisen under section 12 
it is advisable to amend the uniform Act to provide 
(a) where goods have been affixed to realty the conditional 

sale agreement sh;:tll contain an exact description of 
the realty to which the goods are affixed; 

(·b) for the recording in such cases of conditional sale 
agreements under a real estate description to enable a 
purchaser, mortgagee, lessee or other encumbrancer to 
ascertain if a conditional sale affects 1:ealty in which 
he is interested; 

(c) that upon default under a conditional sale agreement 
the vendor in such cases before taking possession 
under section 12 shall give to the registered owner, 
purchaser, mortgagee, lessee, or other encumbrancer 
notice of his intention to remove the goods and if 

within a specified number of days after receipt of such 
notice the registered owner, purchaser, mortgagee, 
lessee, or other encumbrancer does not redeem the • goods by payment of the amount owing on them, the 
vendor shall have the right to repossess and remove the 
goods subject to provisions protecting the realty 
against damages. 

(iii) That owing to the diversity in the provincial statutes pro
viding for the registration of charges affecting real estate 
the amendment recommended in paragraph (b) of section 
(ii) hereof should be left to the discretion of the provincial 
legislatures. 

(iv) That the amendments necessary to carry out the recom
mendations in paragraphs (a) and (c) of section (ii) here
of should be referred to the British Columbia Commission
ers to draft and such draft be submitted to the Conference 
in 1931. 

It was resolved that any provisions concerning the right of lien 
for repairs done upon a chattel while it is subject to a conditional 
sale which any province considers necessary should lfe enacted as a 
separate statute and not by way of amendment to the uniform Con
ditional Sales Act. 

At ll 15 p fi1. the Conference adjourned. 
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THIRD DAY. 

Wednesday, Dth August, 1930. 

At 9.30 a.m the Conference reassembled and resumed the dis
cussion of the draft Limitation of Actions Act. 

(Appendix B.) 

At 12.45 p.m. the Conference adjourned 
At 2 45 p.m. the Conference reassembled and resumed the dis

cussion l()f the draft Limitation of Actions Act. 
At 5.00 p.m. the Conference adjourned. 
At 8.30 p.m. the Conference reassembled and resumed the dis

cussion. of the draft Limitation of Actions Act. 

lt was re~olved that the matter of any further provisions in the 
uniform Limitation of Actions Act relating to claims against execu
tors or administrators of debtors or claims by executors or adminis
trators of creditors be left to the provinces for consideration and 
necessary action. 

l t was resolved that special provisions concerning the limitation 
of actions with respect to dower be inserted in the uniform Limita
tion of Actions Act by those provinces which require them. 

It was resolved that the special provisions concerning estates 
tail and crown lands and highways contained in Appendix B to the 
draft of the Alberta Commissioners be inserted in the uniform 
Limitati01~ of Actions Act by the provinces, if local conditions so 
reqmre. 

At 11.30 p.m. the Conference adjourned. 

FOURTH DAY. 

Thursday, 14th August, 1930. 

At 9.30 a.m the Conference reassembled and resumed the dis
cussion of the draft Limitation of Actions Act. 

(Appendix B.) 

The following resolution was adopted: 

Resolved that the draft LimJitation of Acti01ts Act be referred to 
the Commissioners for Alberta and Ontario with instructions to 
revise the draft in the light of the discussion at the present meeting 
and 
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Further resolved, that the revised draft be printed and that copies 
be sent to all members of the Conference, and that if within two 
months thereafter the revised draft is not disapproved by one-fourth 
of the members who have attended the present meeting it shall be 
deemed to be approved by the Conference and shall be recommended 
to the Legislatures of the several provinces of Canada for enact
ment. 

(The text of tbe revised draft is printed as Appendux C) 

The Auditor's Report was received and adopted as follows. 

REPORT OF THE TREASURER FOR THE YEAR ENDING jULY Jl, 1930 

1929 

Aug. 22 
Oct. 31 
Nov. 22 

1930 
~pr. 14 
Apr. 14 

Apr. 14 

. i 5 f\pr. 
Apr. 30 
july 19 

Balance on deposit $1,019.03 
Grant-British Columbia 200.00 
Interest 17 14 
Grant-Ontario 200.00 

Miss Livingstone $ 66.25 
Carswell Co., 500 copies Proceed-

ings 12th Conference 190.76 
Carswell Co, 3,000 copies Report 

Conference m Can. Bar As soc 
Year Book 237 77 

Grant-Saskatchewan 200.00 
Interest 20.30 
Grartt-M anitoba 200.00 
Balance on deposit 1,361 69 

$1,856.47 $! ,856.47 

RespectfuHy submitted, 
R MuRRAY FISHER, Treasurer 

Audited and found correct, 

August lith, 1930 

E. R RICHARD, 

ERIC PEPLER, 

Au,ditors. 

It was resolved that the Ontario Commissioner'> be appointed a 
Committee to co-operate with a Committee of the Assoc1ation of 
Superintendents of Insurance in considering certain amendments 
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to the unifcrm Life Insurance Act which have been suggested by the 
Association, and that this Committee report to the Conference at 
the next me~ting The Conference also recommend that the Attor
neys-General of the provinces which have adopted the uniform Life 
'Insurance Act be consulted with respect to any proposed amend
ments 

It was resolved that the correspondence between Mr Falcon
bridge and Mr. H T. Ross. Secretary, Canadian Bankers Associa
tion, relating to certain suggested amendments to the uniform 
Assignment of Book Debts !let be referred to the Manitoba Com
missioners, and that they be directed to report thereon to the Con-
ference at the next meeting . 

lt was resolved that the matter of registration of corporate 
securities. which was excepted from the uniform Bills of Sale Act 
and the uniform Assignment of Book Debts Act, be referred to the 
Saskatchewan Commissioners, with a view to their submitting to the 
Conference a draft Registration of Corporate Securities Act. 

Mr l::;alconbridge reported to the Conference that the National 
Committee on Arbitration of the Canadian Chamber of Commerce 
had suggested that the Conference might consider a draft Arbitration 
Act which the Committee submitted 

In view of the importance of the subject of commercial arbitra
tion to the business community and commercial interests, it was 
then resolved that the Conference consider the draft Arbitration Act 
of the Canadian Chamber of Commerce. 

(Appendix F ) 

After discussion, it was resolved that a uniform Arb;itration Act 
should be prepared, and the British Columbia Commissioners were 
requested to prepare a draft act and to report to the Conference at 
1he next meeting The British Columbia Commissioners were 
directed to consult, in respect of their draft, with the proper officials 
of the Canadian Chamber of Commerce; and it was further re
solved that the commissioners for each province should consult with 
the officers of the local Board or Boards of Trade with respect to a 
uniform Arbitration Act. 

With regard to the subject of Contributory Negligence, referred · 
last year to the Ontario Commissioners (Conference Proceedings. 
1929, p 21, Canadian Bar Association Year Book, 1929, p. 307) 
Mr. Falconbridge orally reported that no draft act had been pre
pared in view of the fact that the Ontario Legislature had in 1930 

c.c-2 
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passed an act, without reference to the Ontario Commissioners. 
Mr. Dymond explained to the Conference the circumstances in which 
the Ontario Act of 1930 was passed. 

(Appendix F.) 

! 

It was resolved that further consideration of the Contributory 
Negligence Act be deferred until the next meeting of the Conference. 

The Conference then proceeded to discuss the draft sections 
respecting Proof of Statutes as prepared by the New Brunswick 
Commissioners (Conference Proceedings, 1929, p. 19; Canadian Bar 
Association Year Book, 1929, p. 305). 

(Appendix G.) 

In the absence of Mr. Pineo, Mr. Richard presented to the Con
ference a draft section respecting Proof of Statutes and other State 
Documents which Mr. Pineo had prepared. 

At 12.45 p.m. the Conference adjourned 

At 2.30 p m. the Conference reassembled and it was decided to 
discuss not only the draft sections respecting Proof of Statutes ·of 
the New Brunswick Commissioners but also the section prepared by 
Mr. Pineo. 

At 4.15 p.m. the discussion of the section respecting Proof of 
Statutes was adjourned forth~ afternoon, and Mr. Thorn on behalf 
of the members of the Conference expressed their regret that Mr. 
Scott, in view of his departure to Ireland, would cease to be a 
member of the Conference. Mr. Thorn paid tribute to Mr. Scott's 
learning, his ability as a draftsman, and his patience in reporting 
a draft act to the Conference. After the presentation of a gift to 
Mr. Scott, Messrs. Falconbridge and Fisher also spol<e of the loss 
which the Conference will suffer when Mr. Scott ceases to be a 
member. Mr. Scott expressed his gratitude to the members of the 
Conference for their kindness. 

At 8.30 p.m. the Conference reassembled and resumed the dis
cussion of the draft sections on Proof of Statutes. 

It was resolved that one section should deal with Proof of State 
Documents and that another section should deal with Judicial Notice 
of Statutes. 

The following resolution was then adopted: 
Resolved, that the draft sections, for insertion in provincial 

Evidence Acts, respecting Judicial Notice of Statutes and Proof of 
State Documents be referred to the Commissioners for New Bruns-
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wick with instructions to revise the draft in the light of the dis
cussion at the present meeting, and 

Further resolved, that the revised draft be printed and that copies 
be sent to all the members of the Conference, and that if within two 
months thereafter the revised draft is not disapproved by one-fourth 
of the members who have attended the present meeting it shall be 
deemed to be approved by the Conference and shall be recommended 
to the Legislatures of the several provinces of Canada for enactment. 

(Appendix G.) 

Mr. Mathers reported that the Nova Scotia Commissioners had 
prepared a draft Registration of Partnerships Act (Conference Pro
ceedings, 1929, p 19; Canadian Bar Association Year Book, 1929, 
p. 305). It was resolved that the draft should be printed in the 
proceedings and that consideration of it should be deferred until the 
next meeting. 

(Appendix H.) 

Mr Thorn on behalf of the Saskatchewan Commissioners pre
sented the report on Defeitces to Actio1ts on Foreign judgments 
(Conference Proceedings, 1929, p. 20; Canadian Bar Association 
Year Book, 1929, p. 306) and it was decided to print the report in 
the proceedings and that consideration of the draft Foreign judg
meJtts Act prepared by the Saskatchewan Commissioners be deferred 
until the next meeting. 

(Appendix!.) 

It was resolved that the commissioners for each province wnsult 
with their respective Attorneys-General in respect of Defences to 
Actions on Foreign judgments. 

Mr. Falconbridge reported that he had received a letter from the 
Hon. Mr. Justice Surveyer of Montreal concerning the report of the 
Saskatchewan Commissioners in submitting a draft Foreign Judg
ments Act. It was resolved that Mr. Justice Surveyer's criticism 
of the report should stand over for the next meeting of the Confer
ence. 

It was resolved that the attention of the Secretary of the Can
adian Bar Association be called to the heading on a draft act, which 
was attached to a copy of the Report of' the Committee on Compara
tive Provincial Legislation and Law Reform, as follows: "As revised 
and approv,ed by the Conference of Commissioners on Uniformity 
of Legislation in Canada," and that it be pointed out that the head-
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ing is erroneous as the draft act in question has never been before 
the Conference, much less revised o·r approved by the Conference. 

It was resolved that the Secretary should have authority to 
employ such secretarial assistance as he might require, to be paid 
for out of the funds of the Conference. 

The Secretary vvas also instructed (I) to arrange with the Can.:. 
adian Bar Association to have the report of the proceedings of the 
Conference published as an addendum to the report of the proceed
ings of the Association, the expense of the publication of the adden
dum to be paid by the Conference; and (2) to prepare a report of 
the proceedings of the Conference and have the same published in 
pamphlet form and send copies to the other commissioners. 

I 

It was resolved that the next meeting of the Conference should 
be held five days (exclusive of Sunday) before the next meeting of 
the Canadian Bar Association and at the same place. 

The Conference e?(.pressed its grateful appreciation of the hos
pitality of the Han. N \V Rowell, K C, of the President of the 
Conference and of the members of the Ontario Bar. 

Mr Craig reported orally on behalf of the Committee appointed 
last year to consider the question of tbe appointment of a paid 
officer, the Committee being of opinion that it was inadvisable at 
the present time to appoint a paid officer 

Mr. Craig, on behalf of the Nomination Committee, appointed 
by the President on the first day of the meeting, submitted the 
following report, which was received and adopted· 

Your Committee on Nomination of Officers submits the following 
recommendations: · 

President-John D. Falconbridge, K.C. Toronto. 
Vice-President-R. \V. Shannon, K C, Regina. 
Secretary-Sidney E. Smith, Halifax. 
Treasurer-R. Murray Fisher, K C., Winnipeg. 

The following resolution was unanimously adopted 

We, the members of the Conference, express to Mr. Pitblado our 
profound appreciation of his services to the Conference as its Presi
dent during the past seven years His thorough knowledge of the 
law, his courteous bearing and by no means least his irre;pressib1e 
energy have contributed to a very marked degree to the measure of 
success wh1ch has attended our efforts. \Ve hope that he will long 
continue to assist us with his knowledge and advice. 

[ t was also resolved that the members of the Confer~nce express 
to Mr. Falconbridge their deep appreciation of his invaluable ser-
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vices as Secretary to the Conference for a period of twelve years. 
His careful, painstaking and efficient efforts have contributed m a 
large measure ro the success of the meetings of the Conference. 

At 11.15 p.m. the Conference adjourned 

APPENDICES. 

A. Presidential Address. 

B Draft Limitati·c.n of Actions Act vvith the Draftsman's Anno~ 
tations. 

C Text of revised uniform Limitation of Actions Act: 

D. Report on proposed amendments to the uniform Conditional 
Sales Act and the Conditional Sales Act Amendment Act, 
1930, British Columbia. 

E Draft Arbitration Act submitted by the Canadian Chamber 
of Commerce. 

F The Negligence Act, 1930, Ontario 

G Draft sections for insertion in the Provincial Evidence Acts 
· respecting J udiciai Notice of Statutes and Proof of State 

Documents as revised and approved 

H Draft Registration of Partnerships Act 

1. Report on Defences to Actions on Fcreign .l udgments and 
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APPENDIX A. 

PRESIDENTIAL ADDRESS. 

It gives me great pleasure to welcome to this Conference so many 

Commissioners who have had to do with the work of the Conference 
in the past and, at the same time, I extend a hearty welccme to those 

Commissioners who are here for the first time. 

It is not necessary for me to give any resume of the work done 

by the Commission in the past year, or during the twelve years in 
which it has functioned. The excellent resume of the work of the 
Conference printed in our proceedings year by year gives to alJ 

interested, in summary form, a memorandum of our objects and of 
1he work which we have accomplished 

To ali Commissioners, both old and new, I would like to call 

attention to Appendix E of the 1929 Report, which ccntains a table 
of all the model uniform statutes which were suggested, proposed, 
reported on, drafted or appwved by this Conference. 

A perusal of this Appendix will show that whatever practical 
results may have follo\\'ed, the Conference has done a great deal of 
work in the consideration of various statutes affecting the interests 
of the cornmunity. 

The aims of the Conference are high, but it is necessary to aim 
high, and if we have not always achieved all the results vve desired, 
we should not be discouraged 

I desire to thank the Attorneys-General of the various Provinces 
of Canada for their continued interest in the work of the Confer
ence, and I trust that our work \~ill commend itself more and more 

to them as the years go by I also desire to thank the Legislatures 
uf the var1ous Provinces and. particularly, the various Law Amend

ment Committees for the careful, and, in most cases, favourable 

consideration which they have given to our uniform bills when they 

have come up for consideration 

The members of this Conference have no axes to grind Their 
only desire is to see that the best possible provincial legislation is 

enacted upGn matters which affect the commercial, business and 

property interests of the citizens of Canada, and that such legisla
tion. should as far as possible be of a uniform character in the 

various Provinces 

Since cur last meeting we have lost an eminent confrere, \Vho 

took a great part in bringing about the organization of this Con

ference I refer to 1\lr Eugene Lafleur, K.C In the short address 
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which I made to the Conference last year, I quoted the remarks 
which he had made to the Canadian Bar Association some years ago 
as to the desirability of uniformity of legislation of our commercial 
laws throughout the Dominion. Mr. Lafleur was active in the or
ganization of this Conference, and was present as an unofficial 
representative of the Province of Quebec at the first Annual Meeting 
held at Montreal in September, 1918, and he always took a keen 
interest in the work of the Conference. We regret his death; we 
remember him with deep affection; he was simple in his habits of 
1ife, humble and kindly in manner and disposition; he had great 
legal ability and he \Vas a splendid advocate; and with all he had a 
sane and broad viewpoint on the affairs of Canada as a whole. 
Mr. Lafleur's death is not only a distinct loss to the legal profession 
in Canada, to the Province of which he was a citizen, but also to this 
Conference. 

We also join all the members of the Canadian Bar Association in 
recording our deep sense of loss occasioned by the death of the 
l-Ion. Wallace Nesbitt, K C., pa~t President of the Canadian Bar 
Association and at the time of his death Treasurer of the Law 
Society of Upper Canada He was a very distinguished member of 
the Bar and one of cur ablest counsel. He also was deeply in
terested in the work of this Conference and appreciated to the full 
the importance of the work '\Vhich we are trying to 'accomplish. 
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APPENDIX B. 

DRAfT LIMITATION OF ACTIONS ACT WITH THE 
DRAFTSMAN'S ANNOTATIONS. 

An Act Respecting tbe Lim-itation of Actions. 

H IS MAJESTY, by and with the advice and consent of the 
Legislative Assembly of the Province of 
enacts as follows: 

SHORT TITLE. 

1. This Act may be cited as "Tbe Limitation of Actions Act, 
19 " 

INTERPRETATION. 

2. In this Act, unless the context otherwise requires-
( a) "Action" shall include any civil proceeding and any action 

or other proceeding by or against the Crown (i); 
(b) "Assurance" shall mean any transfer (ii), deed or instru

ment, other than a will, by which land may be conveyed 
or transferred; 

(c) "Disability" shaH mean disabiJity arising from infancy or 
unsoundness of mind; 

(d) "Heirs" (iii) shall include the persons entitled beneficially 
to the real estate of a deceased intestate; 

(e) "Land" shall in dude all corporeal hereditaments, and any 
share, estate or interest in any of them (iv); 

(f) "Possession" shall include receipt of profits (v); 
(g) '!Proceeding" shall include action, entry and di~tress; 

(i) In accordance with the instructions of the Confetence, the mean
ing of "action" has been bt oadened to include all proceedings 
by or against the Crown 

(ii) The word "trans:er" is ineerted in the definition of "assurance'' 
by reason of the existence of the Torrens system 

(iii) A defmition of the word "heirs" seems necessary owing to the 
changes in the law of intestate inheritance. 

(iv) The definition of "land" has been considerably shortened. 
(v) The clauses relating to recovery of land ~nd rent charges have, 

in the bopy of the Act, been simplified by leaving out any allu
sion to receipt of profits .It does not appear that there was ever 
any necessity for such allusion (See as to this, Time Limit on 
Actions: Lightwood, p 30; and Allen v Engla11d, 3 F. and F, 
p 49.) 
The definition of "possession" as including receipt of profits is, 
perhaps, equally unnecessary, but at any rate, it can do no harm. 
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(b) "Rent" shall mean a rent service or rent reserved upon a 
demise; 

(i) "Rent charge" shall include all annuities and periodical 
sums of money charged upon or payable out of land (vi). 

PART I. 

3.-( l) The following actions shall be commenced within and 
not after the times respectively hereinafter mentioned: 

(a) Actions for penalties imposed by any statute brought by 
any informer suing for himself alone or for the Crown as 
well as himself, or by any person authorized to sue for the 
same (i), not being the person aggrieved, within one year 
after the cause of action arose. 

(b) Actions for penalties, damages or sums of money in the 
nature of penalties (ii) given by any statute to the Crown 
or the person aggrieved, or partly to one and partly to the 
other, within two years after the cause of action arose. 

(c) Actions of defamation, whether libel or slander, within one 
year of the publication of the libel or the speaking of the 
slanderous words, or where special damage is alleged, with
in one year after the occurrence of such damage (iii). 

(vi) Inasmuch as much confusion has arisen owing to the word 
"rent" sometimes meaning "rent charge" and sometimes meaning 
ordinary "rent" the word "rent" is not used throughout the 
statute except where ordinary rent ,payable to a landlord is 
meant. It does not appear to be settled as to whether rent re
served on leases for lives is within or without the statute. The 
point does not appear to be of much importance and the adop
tion of the definition will definitely settle that rent payable upon 
a lease for lives is rent within the meaning of the statute and 
not a rent charge. (See generally on the subject, Grant v Ellis, 
9 M and W 113) 

(i) The words "by any person authorized to Slue for same" have 
been introduced to meet the case of Robinson v Currey, 7 
Q B.D. 46?, which was an action on the provisions of The Gold 
and Silver Wares Act which provided that the Goldsmiths Com
pany might sue for penalties, but it was held that the Company 
was not barred by this provision as it could not be said to be a 
common informer 

(ii) The words "in the nature of penalties'' have been added (See 
jervis v Suney County Council, [1925] I K B. 55~) 

(iii) As agreed by the Conference, slander and libel have been 
grouped together and the period of limitation shortened 
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(d) Actions for trespass to the person, assault, battery, wound~ 
ing or other injury to the person, whether arising from an 
unlawful act or from negligence, or for false imprisonment, 
or for ma:Jicious prosecution or for seduction (iv) within 
two years after the cause of action arose. 

(e) Actions for trespass or injury to real property or chattels, 
whether direct or indirect, and whether arising from an 
unlawful act or from negligence, or for the taking away, 
conversion or detent1on of chattels, within six ) ears after 
the cause of action arose. 

(f) Actions for the recovery of money, whether as a debt, dam
ages or otherwise, on a recognizance, bond, covenant or 
other specialty (except a specialty debt charged upon land) 
or on a simple contract, whether expressed or implied, or 
for any money demand or for an account or for not ac
counting, within six years after the cause of action arose(v). 

(g) Actions grounded on fraudu1ent misrepresentati.cn \vithin 
six years from the discovery of the fraud (vi). 

(b) Actions grounded on undue influence, within six years 
from the time when such influence ceased 

(iv) The words "or for seduction" have been added as <~gt eed to 
hy the Confetence. 

( v) As agreed to by the Confet ence, the distinction bet\\ een special-
ties and special contracts is no longer preserved 'T'he recom= 
mendation of the Conference was that a covenant for the pay
ment of morlgage moneys should be excluded fron't the opet ation 
of thi9 paragraph The draftsman suggests that it would be 
better to exclude specialty debts charged upon land In Barnes 
v Glenton, r1899] I Q B. 885, it was held that a simple contract 
debt, even if charged upon land, was not affected by The Real 
Property Limitation Act, 1833 

(vi) In the note to section 4 of the last draft (see page 72 of the 
Conference Report, 1928) the following >vords occut: "It has 
heen suggested that the equitable rule (that is, that the statute 
only ran ftom the discovery of the fraud) die\ not apply tr. 
causes of action which were formerly cognizable solelv at com
mon law" In the recent ca9e of Lyn1~ v Bamber, 46 T L R. 367, 
Mr justice McCardie held that even in a pure common law 
action, active and fraudulent concealment is now, since the 
judicature Acts, a good reply to the Statute of Limitation~ 
He further held that in cases where there was fraudulent mis
representation but there had been no fraudulent concealment of 
it, the statute also applied This case seems to settle the law 
in accordance with the words of this paragraph 
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(i) Actions grounded on accident, mistake or other equitable 
ground of relief not hereinbefore specifically dealt with, 
within six years from the discovery of the cause of action 
(vii). 

(j) Actions on a judgment or order for the payment of money, 
within ten years after the cause of action arose (viii). 

( k) Any other action [real, personal or mixed] not in this Act 
specifically provided for within six years after the cause of 
action arose ( ix). 

(2) Nothing in this section shall extend to any action where the 
time for bringing the action is by statute specially limited. 

4. When the existence of a cause of action has been concealed by 
fraud of or in some way imputable to the person setting up this 
Part as defence, the cause of action shall be deemed to have arisen 
when the fraud was first known or discovered (i). 

(vii) The \votd~~ "or of the time when such cause might with reason
able diligence have been discovered" are here omitted in accOid
ance with the decision of the Confe1ei1ce at its last sitting 

(viii) An action on a judgment is now dealt with in this Part relating 
to pe1 sonal actions l n the English Acts and the Acts which 
follow these Acts. judgments are dealt with in the section which 
1 elates to charges upon ~ands In jay v. ] olmstone, [1893] 1 
Q B 189, it was held that this section opetated as a bar to all 
judgments alike whether charged on land or not It seems het
ter, thetefote, to deal with them in this section 

(ix) There :ue some actions to which no statutes of 1imitation ate 
applicable either directly or by analogy, thus no statute of 
limitation is applicable to a charge on per9onal property whethe1 
hy way of vendor's lien or otherwise (Stucley-Stucley v K eke
wich, [ 1906] 1 Ch 67, C A ) , or to a n·landamus or to an actioll 

fQr the recovery of chattels in specie. (Mitchell v AI osele;•, 
U9HJ 1 Ch 438) 

( i) This section has been redrafted to meet the view of the Confer
ence at its last sitting, where it adopted the principle enunciated 
by Rigby, L J, in Betjemann v Betjemann, 64 L]. Ch 645, 
where he says: "What duty is thete to enquire? To whom is 
that duty owed? Certainly not to the person who had com
mitted the concealed fraud, for a man in that position to he 
allowed to ~ay 'But you ought to have enquired; if you had 
enqui1ed you would have found me out' is utterly opposed to 
every pt inciple of equity." 

As to the difficulties inherent in questions of concealed fraud 
in personal actions, see note on page 70 of the Gmference Re
pmt, 1928 
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5. No claim in respect of a matter which 'arose more than six: 
years before the commencement of the action shall be enforceable 
by action by reason only of some other matter of claim comprised 
in the same account having arisen within six years next before the 
commencement of the action (i). 

DISABILITIES. 

6.-( 1) If a person entitled to bring any action mentioned in 
paragraphs ( ) to ( ) inclusive, is under disability at the time the 
cause of action arises, he may bring the action within the time 
hereinbefore limited with respect to such action or at any time within 
two years after he first ceased to be under disability (i). 

(2) This section shall not operate to extend the time for bringing· 
an acticn where one or more of several possible co-plaintiffs was 
not under disability at the said time (ii). 

7. If a person is out of the Province at the time a cause of action 
against him arises, the person entitled to the action may bring the 
same within two years after the return of the first menboned person 
to the Province 

8.-( l) Where a person has any cause of action against JOint 
debtors or joint contractors, he shall not be entitled to any time 
within which to commence such ·action against such of them as 
were within the Province at the time the cause of action accrued by 
reason only that one or more of them was at such time out of the 
Province ( i) 

(2) A person having such cause of action shall not be barred from 
commencing an action against any joint debtor or joint contractor, 

(i) This section has been redrafted to meet the views expressed by 
some members of the Conference. 

(i) This section ha9 been redrafted so as to make the rules as to 
disability only applicable to certain paragraphs 

(ii) 1 n Halsbury, V·ol 19, p 57, it is said that if one co-plaintiff is 
under a disability when the cause of action accrues and the 
other co-plaintiff is not, the statutory provisions relating to 
disabilities have, it seems, no application, and time rumJ from 
the accrual of the cause of action. (Perry v jackson, 4 T R 
5 16) This decision relates to absence beyond the seas, which 
is no longer a disability in this case, but the reasoning is applic
able to any kind of disability. 

(i) Thi~ section extends its principle to joint contractor defendants 
as well as ioint debtor defendants. 
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who was out of the Province at the time the cause of action accrued, 
after his return to the Pro-vince by reason only that judgment has 
been already recovered against such of the joint debtors or joint 
contractors as were at such time within the Province 

ACKNOWLEDGMENTS AND PART PAYMENT. 

9.-( I) Whenever-( i) 
(a) any person who is, or would have been but for the effiuxion 

(i) The note taken with regard to this section by the draftsman 
appears to contain two mutually destructive 1 ecommendations 

(a) The first 1ecommendation is to the effect that the wording 
of the Act should provide that the promise should not be 
treated as constituting a new cause of action, hut that time 
should run from the time of the promise or inferred promise 
to pay This suggestion seems to be based upon Lord Sum
ner's judgment in Spencer v 1/enww·de, [ 1922] 2 A C 507, 
where he combats the old theory that the new promise creates 
a new cause of action Several of the other Lords are in 
their judgments unrepentant as to the old theory, and none 
of them give express adhesion to the theory of Lord Sumner 
Thu9 Lord Wrenhury says "An action will lie upon a new 
promise if brought within six years o: the date of the prom
ise"; and Viscount Cave says. "The original promise to 
pay is tenewed and confirmed without condition 01 qualifi
cation ancl if that he done there is a new promise to pay 
upon which an action may he founded '' The question is, 
however, largely academic, inasmuch as under the existing 
practice, the origin;iJ promise is the promise sued upon It 
would appear, however, even from Lord Sumner's judgment, 
that if an acknowledgment does not constitute a fresh en

forceable cause of action, then t_here would be no logical 
reason that an acknowledgment should precede the com
mencement of the action The draftsman has not, therefore, 
taken the case of Spence1 v IlemmeHle as in any way alter
ing principles of law or affecting the words of a statute 
intended to give effect to them 

(b) The second recommendation is to the e!Tect that the draft 
Act 9hould negative entirely the necessity of a promise or 
inferred pwmise This would seem to he the course th2t 
would appeal to Lord Sumner, who says in his judgment: 
''What if the debtor himself says that he has not paid? 
Why, then, he ought to pay, since he admits himself that 
he ought to pay, How is such an admission, firstly, to be 
evidenced, and, secondly, to he reconciled with the Act? 
As to the first, there were two schools, one sayi~g that non
payment was non-payment and n<Jn-payment was evidenced 
by saying that the· debt was unpaid, no matter what else 



30 

of time, liable (ia) to an action for the recovery of money 
as a debt, or his duly authorized agent, promises his credi
tor or the duly authorized agent of the creditor in writing 
to pay such debt; or 

(b) any such person or his duly authorized agent gives a writ
ten acknowledgment of a debt to his creditor or the agent 
of the said creditors; or 

(c) a part payment is made on account of the principal .debt 
or interest thereon, to a creditor or his agent by a debtor 
or his duly authorized agent-

then an action to recover any such debt may [thereafter] (ii) be 
brought within six years from the date of the promise, acknowledg-

might be said at the same time I confess l think that there 
is a good deal in this." 

It should be noticed that the section as drafted: first, 
still treats an acknowledgment of a liability in respect of a 
breach of contract other than a debt or of tort as ineffective 
in taking a liability out of the statute, and second, it ex
pres.sly provides that acknowledgments must be given to the 
creditor or his agent. Under the existing law, in the case of 
specialty debts, an acknowledgment given to a third party 
is sufficient, Moodie v Bannister, 4 Drew 432, whereas in 
the case of a simple contract debt, since the acknowledgment 
operated as a promise, it had to be made to the creditor or 
his agent (See Stamford Ranking Company v. Smitb, [18921 
I Q.B 765, OA ). The section brings within the scope of 
the law as to acknowledgments, simple contract debts within 
The Civil Procedure Act and not within the Act of james 

(ia) Acknowledgment by party liable under section 5, Civil Proce
dure Act, 1833, means each or anyone of the several persons 
liable (per Ki,ndersley, V C, Coope v Cresswell, 2 Eq. 116) 

(ii) It has been thought well to insert the word "thereafter" here 
The doctrine that an acknowledgment of a simple contract debt 
must be made before action brought depended upon the idea 
that the promise furnished a new cause of action (Bateman v 
Pinder, 3 Q B. 574) l n accordance with the :instructions of the 
Conference, the necessity for an acknowledgment amounting to 
a promise or inferred promise has been removed and, therefore, 
the logical basis of the doctrine is gone. l n the case of specialty 
debt& an acknowledgment could not, of course, operate as a 
promise, for a promise by specialty could not be supported by a 
promise not by specialty and, therefore, it was not necessary 
that the acknowledgment should be made before action brought. 
It seems, therefore, necessary to indicate which of these theories 
is to be followed. The draftsman has preferred to preserve the 
existing rule as to simple contract debts and to assimilate the 
rule governing specialty dents to that rule 
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ment or part payment, as the case may be [notwithstanding that 
the action would otherwise be barred under the provisions of this 

Act]. 

10. Where there are two or more joint debtors or joint con
tractors, or joint obligors, or convenantors or executors or adminis
trators of any debtor or contractor, no such joint debtor, joint 
contractor, joint obligor or covenantor or executor or administrator 
shall lose the benefit of this Act so as to be chargeable in respect 
or by reason only of any written acknowledgment or promise made 
and signed, or by reason of any payment of any principal or interest 
made, by any other or others of them (i). 

11.. In actions commenced against two or more such joint debtors, 
joint contractors, executors or administrators, if it appears at the 
trial or otherwise that the plaintiff, though barred by this Act, as to 
one or more of such joint debtors, joint contractors, or executors or 
administrators is nevertheless entitled to recover against any other 
or others of the defendants by virtue of a new acknowledgment, 
promise or payment, judgment shall be given for the plaintiff as to 
the defendant or defendants against whom he re-covers, and for the 
other defendant or defendants against the plaintiff. 

12. No endorsement or memorandum of any payment written or 
made upon any promissory note, bill of exchange or other writing, 

(i) This section deals with the effect of an acknowledgment or pay
ment by one or two or more joint debtors The existing law 
seems to be that by virtue of section 14 of The Mercantil~ Law 
Amendment Act, 1846 (Onta1io Act, section 55), a payment does 
not bind a co-debtor in the case of either simple contracts or 
specialties and that an acknowledgment does not bind a co-debtor 
in the case of a simple contract (Statute of Frauds, 1828, Ontario 
Act, section 55), but an acknowledgment in the case of special
ties does not bind a co-debtor (Civil Procedure Act, section 5, 
Ontario Act, section 53) This latter rule was due to the joint 
effect of Roddam v Morley, I De G. and J I, and Read v Price 
[ 1909] 2 K B 724 In the first of these cases it was held that 
the words "the party liable or his agent'' occurring in both the 
Civil Procedure section and the Ontario section were to be read' 
as :if they were "the party or parties liable by virtue of a bond, 
etc., or any of them or his or her or their agent," and in the 
second case, it was held that the law was the same fror both 
part payments and acknowledgments The draft section places 
specialty debts and simple contract debts on the same basis in 
every particular (See generally on this section, the note on 
page 75 of the Proceedings of the Conference, 1928) 
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by or on behalf of the persqn to whom the payment has been made, 
shall be deemed sufficient proof of the payment, so as to take the 
case out of the operation of this Act. 

13. This Part shall apply to the case of any claim of the nature 
hereinbefore mentioned, alleged by way of set-off on the part of any 

defendant. 

PART I I. 

CHARGES ON LAND (i). 

14.-( l) No proceeding shall be taken to recover any (rent charge 
or any) (ii) sum of money secured by any mortgage (iii) or lien, or 
otherwise charged upon or payable cut of any land o~ rent charge 
[or to recover any legacy, whether it is or is not charged upon land 
or the personal estate or any share of the personal estate cf any per
'son dying intestate and possessed by his personal representative] 
(iv), but within ten years next after a present right to receive the 
same accrued to some person capable of giving a discharge for or 

(i) It seems better to make a separate pat t 1 elating to charges on 
land as occupying an intet mediate position between st1 ict pe!
sonal actions and real actions for the recovery of land 

(ii) There does not seem to be any reason why rent charges should 
not be taken out of the sections which relate to the recovery 
of iand and piaced in this section I ne pre:;ence of rent charges 
in the sections relating to land has occasioned many difficulties 
and the draftsman cannot at p1esent see any good reason why 
the Gordian knot should not he cut by removing them entirely 
from those sections, all the more particularly as 1 ent charges 
do not appear to be of as much importance in Canada as in 
England The word~! which it would be necessa1y to insert in 
this. section, if this suggestion is adopted by the Conference, are 
enclosed in round brackets Similar changes would, of course, be 
necessary in section 15, whete the words to he inserted ate also 
enclosed in round brackets 

(iii) The word "judgment" is here omitted; judgment having heen 
taken to ~:ection 3' of the Act (See note (viii) to that section) 

(iv) The draftsman recommends that the words contained in square 
hrackets should be omitted A legacy has always been men
tioned in this section and it has long heen settled that the word 
referred to legacies whether payable out of real or personal 
estate (see Bullock v Downes, 9 I-1 L C 14), hut there appears 
to be something anomalous in mixing up legacies payable out 
of personal estate with legacies charged upon land. The period 
of limitation with respect to the pe1sonal estate of intestates is 
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release of the same, unless prior to the expiry of such ten years (v) 
some part of the (rent charge or) principal .money [or the estate or 
share J or some interest thereon has been paid by a person bound or 
entitled to make a payment thereof (vi) or his agent to a person 
entitl~d to receive the same or his agent, or some acknowledgment 
in writing of the right to such sum of money signed by any person 
so bound or entitled or his agent has been given to a person entitled 
to receive the same or his agent, and in such case no action shall be 
brought but within ten years after such payment or acknowledg-

twenty years, but this was probably due to oversight when The 
Real Property Limitation Act Amendment Act was passed in 
1874 There doe9 not seem to be any reason why these claims, 
if charged upon or payable out of land, should not be left to 
the operation of the general words of this section, and if not 
charged on land, to the general operation of the residuary words 
in section 3, paragraph (k), of the Act. With the single excep
tion of a legacy, which seems to have been introduced into the 
Act by a blunder, no claim comes within chapter 27 but that 
which is a charge upon land (per Kindersley, V.C, Coope v 
Cresswell, 2 Eq. 116). 

' 
(v) The original words perpetuated in most of the Canadian Acts, 

were "Unles~ in the meantime some part of the principal money, 
etc., has been paid" These words clearly might refer to the 
period before the expiration of the twelve years, so that an 
acknowledgment, after that time, would be ineffectual, but it 
has been decided in Re Clifden, (1900] I Ch 774, that the words 
refer to the period between the accrual of the right to receive 
and the commencement of the action, so that an acknowledgment 
would be effectual after the statutory period had elapsed, and 
so be in conformity with the la,w as to simple contract' and 
specialty debts It should be observed, however, that in Hals
bury's Laws of England, vol 19, page 92, it is said: "To be 
effective, the payment must, it seems, at all events where money 
is charged upon land, be made within twelve years after the 
accrual of the person's right to receive." It would se~m to be 
more in accord with the idea that in all cases of land and rent, 
the right is gone when the remedy is gone to make it clear that 
an acknowledgment will not operate if given after the expiry 
of the ten years. 

(vi) Under the words of the existing statutes, the acknowledgment 
or payment must be made by the per~n "by wham the same 
is payable" These words have been explained in a series of 
English cases such as Toft v Step benson, I D. M. and G 28, 
and Bolding v Lane. I D J and S 122 It is thought that the 
general effect of these decisions has been embodied in the words 
"by a person bound or entitled to make a payment thereof" 

c.c.-3. 



34 

ment, or the last of such payments or acknowledgments, if more than 
one was made or given. (See also Appendix A.). 

(2) This section shaH not apply to a simple contract debt (vii). 

(3) (If it is intended to limit charges created by writs of execu-. 
tion, a special clause sbould be inserted bere which would probably 
vary in different jurisdictions.) 

15.-( 1) No proceeding shall be taken to recover any arrears (of 
rent, or rent charge or) of interest in respect of any sum of money to 
which the immediately preceding section applies (i) or any damages 
in respect of such arrears, but within six years, or where the payment 
thereof is secured by specialty (ii) within ten years next after a pre
sent right to receive the same accrued to some person capable of 
giving a discharge for or release of the same (iii) unless between the 
accrual of the right to receive and the taking of proceedings (iv) some 

(vii) The~e words are inserted to provide that when the p~rsonal 
remedy is at an end on the simple contract debt, then the remedy 
against the land shall also be at an end. This under the ~xist
ing law is true with regard to the personal remedy on a covenant 
contained in a mortgage deed, and the remedy against the land. 
Both remedies expire at the end of twelve or ten years~ (Sutton 
v. Sutton, 22 CD. 511.) In the case of a simple contract debt 
the personal remedy is barred at the end of six years, but the 
remedy as again~t the land exists for twelve years (Barnes \r 
Glenton, [ 1899] I Q B 889,, C A ) 

(i) This and the immediately preceding subsection are respectively 
section 8 of The Real Property Limitation Act, 1874, and section 
42 of The Real Property Limitation Act, 1833 The subject
matters of the two sections are verbally different, but the se~
tions have been always construed as covering the same subject
matte! 

(ii) Under the existing law where intere~t on money secured by a 
specialty is also charged upon land, it is recoverable in an action 
on the specialty within twelve years (See Sutton y Sutton, 
22 C D , 511). It is thought wise to preserve this increase of 
limitation 

(iii) In this section, as it now stands, there is no provision as to 
disabilities This probably occurred through oversight and in
asmuch as the two sections (8 and 42) deal with the same subject 
matter, the provisions have been made, in this draft, speaking 
generally. the same. 

(iv) It would appear that under the law as it now stands, an acknow
ledgment may be given even after the commencement of pro
ceedings to reco.ver arrears It would be better to legislate so 
as to make the law as. to acknowledgments as uniform as possible. 
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pa,rt of the arrears has been paid ( v) by a person bound or entitled 
to make a payment thereof or his agent to a person entitled to re
ceive the same or some acknowledgment in writing of the right to 
the arrears. signed by a person so entitled or bound or his agent has 
been given to a person entitled to receive the same, and in such case 
no proceeding shall be taken but within six years after such payment 
or acknowledgment, or the last of such payments or ack:nowledg
ments, if more than one wa~ made or given. 

(2) Subsection (I) shall not apply to an action for redemption or 
similar proceeding~ brought by a mortgagor or by any person claim
ing under him (vi). 

General note to sections 11,. and 15 

It is thought well to point out some of the contradictions in the 
English Acts and those Acts which follow them; an endeavour to cure 
which has led to the redrafting of those sections 

(I) Under the Act of 1874, a rent chatge must be recovered within 
twelve years; 

{2) Under the Act of 1874, section 8 (first draft Act, section 30), 
any sum of money secured by any mortgage, judgment or lien or other
wise charged upon or payable out of land or rent, could only be recovered 
within twelve (ten) years; 

(3) Under the Act of 1833, section 42 (first draft Act, section 24), 
arrears of rent or of interest in respect of any such sum could only be 
recovered within six years; 

( 4) Under The Civil Procedure Act, 183~. section 3, actions of debt 
for rent upon an indenture of demise, of covenant or debt upon spe
cialty were to be brought within twenty years. 

Where the case falls within (3) and ( 4), that is, where there is an 
action for arrears of rent, and there is also a covenant, the period is 
twenty years, not twelve years (Paget v. Foley, 2. Bing. N.C. 679.) 

Where the case falls within (!), (3) and (4), that is, where it is 
sought to recover arrears of a rent charge secured by a covenant, the 
period is twelve :(ears, and not twenty (Shaw v. Crompton, [1910] 2 
K B. 370.) 

(v) There is no provision as to part payment in this section, and it 
has been held that none can be implied. It has seemed better 
to the draftsman to insert here a reference to payment on the 
ground taken by Romer, J , in Purnell v. Roche, [,1927] 2 Ch. 
142, where he says: "Between an acknowledgment in writing 
and a payment 'of interest which is also an acknowledgment, 
though not in writing, there would seem to be but little differ
ence in principle" 

(vi) This subsection was apparently inserted in the Ontario statute 
to conform .with the ordinary practice referred to in Lloyd v. 
Lloyd, [19(}3) 1 Ch 385 · 
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Where the case falls within (2.), (3) and, (4), that is, where the action 
is to recover interest on mortgage moneys secured by a covenant, the 
period is twelve years and not twenty or six (Sutton v. Sutton, 22 
CD 511.) 

Where the case falls within (2) and (3), that is, where there is an. 
action to recover interest under a judgment or in respect of a legacy, 
the period is six years and not twelve years (Toft v. Stephenson, 7 
Hare 1.) 

Where the case falls within (2) and (4), that is, where the action 
is to recover mortgage moneys secured by a covenant, the period is 
twelve years and not twenty (Sutton v Su,tton, supra) 

16. · Where any prior mortgagee or other encumbrancer has been 
in possession of any land within one year next before an action is 
brought by any person entitled to a subsequent mortgage or other 
encumbrance on' the same land, the person entit~ed to the subse
quent mortgage or encumbrance may recover in such action the 
arrears of interest which have become due during the whole time 
that the prior mortgagee or encumbrancer was in such possession or 
receipt, although that time may have exceeded such term of six 
years. 

17.-(l) No action shall be brought to recover any sum of 
money or legacy charged upon or payable out of any land or rent 
charge, though secured by an express trust, or to recover any arrears 
of rent or of interest in respect of any sum of money or ,Jegacy so 
charged or payable or so secured, or any damages in respect of such 
arrears, except within the time within which the same would be 
recoverable if there were not any such trust (i). 

(2) The preceding subsection shall apply only as between the land 
charged and the persons entitled to the charge and shall not operate 

(i) This section is section 10 of The Real Property Limitation Act, 
1874, and appears to have been added to that Act by way of 
afterthought. It has given rise to many difficulties of construc
tion and was considered very carefully and in detail by the 
English Court of Appeal in Re fordison, [1922] 1 Ch. 440, where 
it was held that the section did not apply to the ordinary case 
of a trustee holding land upon an express trust for payment of 
a sum of money and was aimed, roughly speaking, at cases where 
there were three or more persons involved: (I) an owner hav
·ing an estate subject to a charge; (2) a trustee entitled to the 
charge; and (3) a beneficiary entitled to the benefit of the charge. 
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so as to affect any claim of a cestui que trust against his trustee for 
property held on an express trust (ii). 

PART IlL 

LAND. 

RIGHT TO TAKE PROCEEDINGS. 

GENERAL PRINCIPLE. 

18. No person shall take proceedings to recover any land [or 
rent charge] but within ten years next after the time at which the 
right to do so first accrued to some person through whom he claims 
(hereinafter called ''predec;essor") or if such right did nQt accrue to 
a predecessor then within ten years next after the time at which such 
right first accrued to the persori exercising the right (hereinafter 
called "claimant") (i). 

(ii) It is thought that subsection (2), taken from the language of 
the case above quoted may serve to make its meaning clearer 
(See Re ]ordison in cases appended) 

(i) This section setg out the general principle, and the following 
sections (formerly parts of section 3 of The Real Property Limi
tation Act, 1833) are not intended to exp1ain in every instance, 
this section, but are to be taken as setting out· those cases cmly 
in which doubt or difficulty might occur. (James v Salter, 3 
Bing N C. 544) Throughout the Limitation Acts as they now 
stand, there l$ tto hint of one important princtple which was 
laid down by Blackhurne, C.j., in MacDonnell v McKinty, 
10 Ir 514, where he says: "If an owner leaves his land vacant, 
time does not begin to run against him until someone else lias 
entered and begun acts of ownership" This prinCiple was ap
·proved of by P.arke, B., in Smitb v. Lloyd, 9 Ex 562, where he 
says "There must be both an absence of possession by the person 
who has the right and actual possession by another, whether ad
verse or not, to be protected, to bring the case within the statute" 
"A continuous adverse possession, f.or the statutory period, though 
by a succes9ion of persons not claiming under one another, does, 
in my opinion, bar the true owner" (Per Kay, L.J, ih Willis v 
Earl Howe, [1892] 2i Ch 5\45 at p 553) "Where there is no 
continuous possession 'either by the same person or several per
sons claiming one from the other' (Dixon v. Gayfere, 17 B. 421) 
the result seems to be that the relative position and priority of 
inchoate titles acquired by any number of perrons within the 
period of limitation remain unaffected by the extinguishment 
of the true owner's right, and the person who happens to be in 
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possession derives no advantage from that extinguishment, as 
against any one whose right is not specifically barred" (Pos-

. session in the Common Law, Pollock & Wright, p 98) The 
general position is well set out by Cheshire in his Modern Real 
Property on page 774 as follows: "It follows from this prin
ciple that if A takes possession of X's land, but abandons pos
session before the twelve years have run, and if he is, a[te1 an 
interval followed into possession by B, the right of the true 
owner X is not barred until B has himself been in for the full 
statutory period While a disseisor is in process of acquiring a 
statutory title by remaining in possession he hold£~ an interest 
which is both transmissible and inheritable, so that the time 
during which he has been in possession is available to his assignee 
or heir The trouble come~ where there has been, not a series 
of possessors each of whom claims under his predecessor, but a 
succession of trespassers each claiming adversely to the other. 
X, for instance, is the true owner A disseises X, B disseises A, 
C disseises B ahd is in actual possession when the statutory 
period of twelve years has run from the time when X was dis
seised in whom is the title to the land ve9ted at the end of 
the twelve years? The true answer would seem on principle to 
be that no one disseisor obtains a good title against his prede
cessor for twelve years The rule of law is that possession of 
land confers a right which is valid against everyone who cannot 
show that he has a better right X is entitled to recover the 
land from A at any time during the twelve years succeeding A':; 
entry. A is entitled to recover it from B until twelve years 
from B's entry, and the same ig true as between B and C. The 
Real Property Limitation Act, 1833, provides that when the 
statutory period comes to an end, the right of the owner to 
recover the iand shaH be extinguished. If, therefore, the iand 
has been continuously occupied by disseisors, so that there has 
always been someone against whom X could have maintained an 
action, X's title jg irrevocably gone after he has been out of 
possession twelve years, no matter whether A or B or C is at 
that time in possession If X has been out of possession for 
twelve years, and of that time A has possessed the land for 
eight and B for four years, the latter being still in possession, 
X cannot recover the land from B, but A can No prior pos
sessor's title is extinguished until be has been out of possession 
for twelve years.'' The Conference should consider whether a 
subsection introducing this principle should not be added to the 
section in some such word~ as the following: "(2) This section 
shall not operate [in the case of landJ except when there has 
been continuous possession adverse to the claimant, whether 
such possession has been the continuous possession of one person 
or the unbroken and successive possession of several persons" 

The question of adverse po1l5ession or receipt does not arise 
with regard to rent charges "As regards rent (being a perpetual 
rent or rent of inheritance) the mere non~payment of that rent 
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SPECIAL CASES. 

Dispossession, Etc. 

19. Where the claimant or a predecessor has in respect of the 
estate or interest Claimed been in possession of the land [or in 
receipt of· the rent charge J and has while entitled thereto been dis
possessed or has discontinued such possession [or receipt] the right 
shall be deemed to have first accrued at the time of such disposses
sion or discontinuance of possession [or at the last time at which 
any part of the rent charge was so received] (i). 

for the appointed time, extinguishes the rent altogether (Owen 
v. De Beawvoit, 16 M and \V 547), scil. because the land liable 
to the tent, is semble, deemed (by the continued non-payment 
thereof) to have been (in effect) 1eceiving the rent adversely to 
the tlUe owner" (Banning on Limitation of Actions, 3rd ed, 
p. 84) It will not be necessary, of course, to consider the case 
of rent charges if the ~uggestion made in note (ii) to section 14 
of this draft Act is adopted In that event, the wou:ls "'in the 
case of land" in the proposed new subsection, need not he 
inserted 

(i) With respect to the time at which the tight to take proceedings 
to recover a rent charge accrues, thete seems Lo be considerable 
confusion In the case of dispossession, the right accrues at the 
last time at which any part of the rent charge was received and 
accordingly the period of limitation is in this case in fact re
duced from ten to nine years, in the case of a rent chatge pay
able annually; whilst in the case Of succes9ion upon death, if 
all A's rent charge devolves upon B, the time runs fwm the 
death, but if B takes. a new rent charge or part of A's tent 
charge, either by succession or alienation, the time dates from 
the failure to pay the rent charge; whilst in the case of aliena
tion, where all A's rent charge devolves upon B, the time runs 
from the time at which the claimant became entitled to the 
receipt of the rent charge This confm;ion would disappeat, if 
sections 20 and 211 were deleted as proposed in/1 a, and the final 
words of section 19 were changed from "or at the last time at 
which any part of the rent charge was so received" to "or at 
the time at which the rent charge fell due and was not paid " 
If the suggestion contained in note (ii) to section 14 is adopted, 
there will, of course, be no difficulty as to the period from which 
time will run 

It might further be noted that the rule that the right is to 
be deemed to accrue at the time of the last receipt of the rent 
charge has often worked in an unfair way Por instance, it 
prevents a person who is not under disability at the time that 
the rent charge was last received but was under disability at 
the time that his right to sue for the rent in fact accrued, 
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Succession on Death. 

20. L Where the claimant claims the estate or interest of a de~ 
ceased predecessor who was in possession of the land [or receipt of 
the rent charge] in respect of the same estate or interest at the time 
of his death and was the last person entitled to such estate {)'r 

interest who was in such possession [or receipt] the right shall be 
deemed to have first accrued at the time of the death of the pre
decessor] (i) (ii). 

Alienation 

21. [Where the claimant claims in respect of an estate or interest 
in possession, granted, appointed or otherwise assured to him or a 
predecessor by a person being in respect of the same estate or interest 
in the possession of the land [or the receipt of the rent charge] and 
no person entitled under such assurance has been in such possession 
Lor receipt] such right shall be deemed to have first accrued at the 
time at which the claimant or his predecessor became entitled to 
such possession or receipt by virtue of the assurance] (i) (ii). 

though not under the terms of the statute (namely, at the time 
that the rent fell due, but was not paid) from relying on that 
disability for the purpose of extending the time 

(i) If the principle of Smitb v. Lloyd is applicable it is clear that 
~ctions 20 and 21 would apply to land only when possession, 
adverse to the person entitled, was taken immediately on the 
death. In that event, the sections become entirely unnecessary, 
inasmuch as they would be then only particular instances of 
the general principle stated above (See generally on this 
subject, Lightwood's Time Limit on Actions, p 50.) The drafts
man recommends the elimination of the se~tion~. He has less 
hesi~ation in recommending this course inasmuch as the sections 
are only applicable where the predecessor ha~ been in possession 
in respect of tbe same estate or itlterest, a~ that which the suc
cessor claims; and therefore do not touch the case of derivative 
interests carved out of a greater interest; these latter interests 
being governed by the general principle 

(ii) The extet ior brackets mark the suggestion that the entire section 
should be removed and the interior brackets mark tho~ parts 
of the section which should be struck out if the suggestion to 
remove the whole section is not adopted and the suggestion t.o 
remove rent charges to section 14 is adopted. 

(i) See note to section 20. 
(ii) The exterior brackets mark the suggestion that the entire sec

tion 9hould be removed and the interior brackets mark those 
parts of the section which should be struck out if the suggestion 
to remove the whole section is not adopted and the suggestion to 
remove rent charges to section 14 is adopted 
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Forfeiture. 

22. When the claimant or the pr,edecessor becomes entitl~d by 
reason of forfeiture or breach of condition, then the right to take 
proceedings shall be deemed to have first accrued at the time when 
lor whenever] ( i) the forfeiture was incurred or the condition was 

broken. 

FUTURE ESTATES. 

Owner of Particular Estate in Possession. 

23. -( 1) Where the estate. or interest claimed has been an 
estate or interest in reversion or remainder or other future estate or 
interest, including therein an executory devise (i) and no person 
has obtained the possession of the land [or the receipt of the rent 
charge] in respect of such estate or interest, such right shall be 
deemed to have first accrued at the time at which the estate or interest 
became an estate or interest in possession, by the determination 
of any estate or estates in respect of which the land has been held 
[or the rent charge has been received] [notwithstanding the claimant 
or the predecessor has at any time previously to the creation of the 

(i) The words "or whenever" ate inserted to meet the case of Barratt 
v. Richardson (1930), 46 T L R 279 In that case it was claimed 
that the correct view of the law with respect to re-entry for 
non-payment of rent was contained in Sugden's Real Property 
Statutes, second edition, p. 83, where Lord St Leonards says: 
"If a man have a power of re-entry under a lease upon non
payment of rent, and non-payment of rent be made for twenty 
years, during which time he has not re-entered, he cannot re
enter afterwards and maintain an ejectment during the lease, 
al,though as we have seen, his right to recover the possession at 
the end of the lease will not be affected by the mere non-pay
ment of rent" In a footnote he adds: "One learned judge 
thought this a startling state of things if such were the law. In 
this case, according to Baron Alderson, the judges in fact con
troverted Doe v. Oxenham, 7 M and W. Bl.,. though they are 
reported to have stated otherwise" Wright, J , decided that 
the plaintiffs were entitled to recover in ejectment, notwith
standing that the first breach of the covenant to pay rent was 
more than twelve years before the writ. 

(i) These words have been inserted to meet the case of james v. 
Salter; 3 Bing N.C. 544. 
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estate or estates which has determined been in the possession of the 
land or the receipt of the rent] (ii). 

(2) The previous subsection shall appiy only in cases where 
another person than the reversioner is entitled to the particular 
estate (i). 

Owner of Particular Hstate Out of Possession. 

(3) If the person last entitled to any particul;ir estate on which 
any future estate or interest was expectant was not in possession 
of the land [or receipt of the rent charge] at the time when his 
interest determined, no proceedings shall be taken by any person 
becoming entitled in possession to a future estate or interest but 
within ten years next after the time when the right to take proceed
ings first accrued to the person whose interest has so determined, or 
within six years next after the time when the estate of the person 
becoming entitled in· possession has become vested in possession, 
whichever of these two periods is the longer. 

Settlement While Statute £s Running. 

( 4) If the right to take proceedings has been barred, no pers~Ii 
afterwards claiming to be entitled to the same land [or rent charge] 
in respect of any subsequent estate or interest under any will or 
assurance executed or taking effect after the time when a right to 
take proceedings first accrued to the owner of the particular estate 
\\'hose interest has so determined, shall take proceedings. 

Successive Estates in Same Person. ' 

(5) When the right of arty person to take proceedings to recover 
any land [or rent charge l to which he may have been entitled for 

(ii) It is difficult to say why this clause was inserted. It is sug
gested in Smith's Lea<;!ing Cases, volume I I , p 659, that the 
clause was inserted to prevent any doubt that might have arisen 
upon the question, whether a person being· in possession of an 
estate and then going out of possession to make room for some
body entitled to a sub-interest,. could be barred of the remainder 
of his interest by that person's possession The instance given 
by Smith is the ca9e of A being in possession of <~Jn estate subject 
to a power of leasing, vested in B, and exercised by him by 
making a lease for twenty years. The opinion of Lightwood in 
Time Limit on Actions,. page 54, is that the clause is unneces
sary The draftsman is inclined to the view that it should be 
struck out. ' 

(i) These words are inserted to meet the case of Doe v. Moulsdale, 
16 M and W 687, followed in Stuart v Taylor, 33 0 L R. 20. 
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an estate or interest in possession entitling him to take proceed
ings (i) has been barred by the determination of the period which 
is applicable in such case, and such person has at any time during 
the said period been entitled to any other estate, interest, right or 
possibility in re_version, remainder or otherwise in or to the same 
land [or rent charge] no proceedings shall be taken by him or any 
person claiming through him to recover the land [or rent charge] 
in respect of such other estate, interest, right or possibility, unless in 
the meantime the land [or rent charge] has been recovered by some 
person entitled to an estate, interest or right which has been limited 
or taken effect after or in defeasance of the estate or interest in 
possession: 

Forfeiture. 

24. When the right to take proceedings first accrued to a claim
ant or a predecessor by reason of ;my forfeiture or breach of con
dition, in respect of an estate or interest in reversion or remainder 
and the land [or rent charge] has not been recovered by virtue of 
such right; the right to take proceedings shall be deemed to have 
first accrued at the time when the estate or interest became an estate 
or interest in possession. 

LANDLORD AND TENANT. 

Wrongful Receipt of Rent. 
' 

25 .. Where any person is in possession of any land [or in receipt 
of any rent charge] by virtue of a lease in writing, by which a rent 
amounting to the yearly sum or value of four dollars or upwards 
is reserved, and the rent reserved by such lease has been received by 
some person wrongfuU y claiming to be entitled to the land [or 
rent .charge] in reversion immediately expectant on the determina
tion of the lease, and no payment in respect of the rent reserved by 
the lease has afterwards been made to the person rightfully entitled 
thereto, the right of the claimant or his predecessor to take proceed
ings to recover the land [or rent charge] after the determination of 
the lease, shall be deemed to have first accrued at the time at which 
the rent reserved by the lease was first so received by the person 
wrongfully claiming as aforesaid and no such right shall be deemed 
to have first accrued upon the determination of the lease to the 
person rightfully entitled. 

(i) The words "entitling him to take proceedings" have been inserted 
owing to the case of Ludbrook v Ludbrook, [ 1901 J Z K.JB. 96, CA. 
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T e1za,ncy from Year to Y eqr. 

26. Where any person is in possession of any land [or in receipt 
of any rent .charge] as tenant from year to year, or other period,' 
without any lease in writing, the right of the claimant or his pre
decessor to recover the land [or rent charge] shall be deemed to 
have first accrued at the determination of the first of such years or 
other periods, or at the last time (prior to his right to take proceed
ings being barred under the provisions of this Act) (i) when any 
rent payable in respect of such tenancy was received (by the claim
ant or his predecessor or the agent of either) (ii) whichever last 
happens. 

Tenancy at Will. 

27 .-(I) Where any person is in po-ssession of any land [ Qr in 
receipt of any rent charge] as tenant at will, the right of the claim
ant or his predecessor to take proceedings to recover such l;:md or 
rent, shall be deemed to have first accrued either at the determination 
of the tenancy, or at the expiration of one year next after its com.; 
mencement, at which time and if the tenant was then in posses
sion, the tenancy shall be deemed to have been determined. 

(i) The section gives two alternative points for the commencement 
of the statute-the end of the first year of the tenancy, or the 
last receipt of rent; and hence, although such last receipt may 
be more than twelve years after the end of the first year, the 
lessor i~ entitled to rely upon it as giving the date from which 
the statute is to run: Bunting v Sargent (1879), 13 GD. 300. 
Prima facie, it might be supposed that the title is extinguished 
at the end of the twelve years, and that a subsequent payment 
of rent would be as ineffectual to revive it as an acknowledg
ment: cf. Sanders v Sanders (1881),, 19 CD. 373, C.A But in 
Bunting v. Sargent, Jesse!, M R, observed that section 34 only 
extinguishes the title "at the detenriination of the period limited 
by this Act" and that under section 8 the statutory period was 
to be reckoned from the last receipt of rent, whenever this took 
place, provided only it was subsequent to the end of the first 
year of the tenancy. In Nicholson v. England, [ 1926) 2 K.B. 9.3, 
Sankey, ],., refused to follow this case and held that if twelve 
years elapsed between the expiration of the first year of the 
tenancy and the payment of rent, such payment will have no 
effect, as the right of the le~sor will have been extinguished. 
The draftsman proposes therefor to insert the words in round 
brackets. 

(ii) Receipt by an agent is insufficient (See Smith v Bennett, 30 
LT. 100) 
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(2) No mortgagor or cestui q~ trust under an express trust (i) 
shall be deemed to be a tenant at will to his mortgagee or trustee 
within the meaning of this section. 

CONCEALED FRAUD. 

28.-( I) In every case of concealed fraud of, or in some way 
imputable to, the person setting up this Part as a defence, or of 
some other person through whom such first mentioned person claims 
( i), the right of any person to bring an action for the recovery of 
any land or rent of which he or any person through whom he claims 
may have been deprived by such fraud, shall be deemed to have 
first accrued at and not before the time at which such fraud was or 
with reasonable diligence might have been first known or discovered 
(ii). 

(2) Nothing in subsection (1) shall enable any owner of land 
or rent to bring an action for the recovery of such land or rent, or 
for setting aside any ·conveyance thereof, on account of fraud again-st 
any purchaser in good faith for valuable consideration, who has not 
assisted in the commission of such fraud, and who, at the time that 
he made the purchase, did not know, and had no reason to believe, 
that any such fraud had been committed. 

ACKNOWLEDGMENTS. 

29. When any ackno\vledgment in \vriting of the title of a person 
entitled to any land [or rent charge] signed by the person in pos
session of the land [or in receipt of the rent charge] or his agent (i) 

(i) See Lightwood, 'P· 79, and Halsbury, vol. 19, p 126 
(i) These words have been inserted by reason of the decision in 

McCallum v. McCallum, [1901J I Ch. 143, CA 
(ii) It has been thought well to retain this section dealing with 

concealed fraud It will be noticed that in cases of the recov
ery of land, the 'term "concealed fraud" is of a stricter nature 
than the fraud which is the subject of the rule of equity and 
has been more or less. adopted in the Part relating to personal 
actions. Under this section, in order to gain the benefit of the 
section, a plaintiff must make out, first,, that there has been con
cealed fraud; second, that he or his predecessor entitled, have 
been d~rived of the land by such fraud; and third, that the 
fraud has not been discovered and could not with reasonable 
diligence, have been discovered within ten years of action brought 
Per Lindley, LJ., in Willis v. Earl Howe, [1893] 2 Ch. 549, C.A. 

(i) The existing law is that an acknowledgment given to an agent is 
not effective. (Ley v Peter, 3 H. and N 101) 
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has been given to him or his agent prior to his right to take pro
ceedings having been barred under the provisions of this Act. (ii), 
then the possession [or receipt] of [or by] the person by whom the 
acknowledgment was given shall be deemed, a,ccording to the mean
ing of this Act, to have been the possession [or receipt] of [or by] 
the person to whom or to whose agent such acknowledgment was 
given at the time of giving the same, and the right of the last men.., ' 
tioned person, {)f of any person claiming through him to take pro
ceedings shall be deemed to have first accrued at and not before the 
time at which the acknowledgment, or the last of the acknowledg
ments, if more than one, was given. 

DlSABILlTlES. 

30.-( 1) If at the time at which the right to take proceedings 
first accrued to any person he was under disability, then such 
person or a person claiming through him may (notwithstanding 

·anything in this Part) take proceedings at any time within six 
years next after the person to whom the right first accrued first 
ceased to be under disability (i) or died, whichever event first hap
pened, provided that if he died without ceasing to be under disabil
ity, no further time to take proceedings shall be allowed, by reason 
of the disability of any other person. 

(2) Notwithstanding anything in this Part, no proceedings shall 
be taken by a person under disability at the time the right to do so 
first accrued to him or by any person claiming through him, but 
within thirty years next after that time. 

MORTGAGES. 

Redemption 

31.-( I) When a mortgagee has obtained the possession of any 
rtand] (p~operty) (i) [or the receipt of any rent charge} com-

(ii) Nicholson v England, [ 192,6] 2 K B 93 
(i) It is thought that the use of the words "fir~t ceased to be under 

disabiHty" (defined in section 2) makes it clear that provided 
some disability exists at the accrual of the right of action the 
statute continues to be excluded during any further disability 
which may exist in the same claimant (See Burrows v Ellison, 
L R. 6 Ex .128 ) 

(i) As under the existing law there is no Statute of Limitation re
lating to mortgages on personalty (see Weld \' Petre, [!929] I Ch. 
J3), but it is proposed to make the Statute apply to all actions, 
the question arises whether the redemption of mortgages on 
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prised in his mortgage, the mortgagor or any person claiming 
through him shall not bring an action to redeem the mortgage but 
within ten years next after the time at which the mortgagee obtained 
such possession [or receipt J unless prior to the expiry of such ten 
year (ii) an acknowledgment in writing of title of the mortgagor 
or of his right to redeem is given to the mortgagor or some person 
claiming his estate or to the agent of such mortgagor or person 
signed by the mortgagee or the person claiming through him or the 
agent (iii) cf either of them, and in such case, no such action 
shall be brought but within ten years next after the time at which 
such ackno·wledgment or the last of such acknowledgments, if more 
than one vns given (iv). 

(2) Where there is more than one mortgagor or more than one 
person claiming through the mortgagor or mortgagors, an acknow
ledgment, if given to any of such mortgagors or persons or his or 
their agent, shall be as effectual as if the same had been given to all 
such mortgagors or persons. 

personalty should be dealt with here Difficult questions have 
arisen under the law as it now exists, with respect to mortgages 
of mixed funds or of realty and personalty It was held in 
Charter v J'11!atson, [ 1899] 1 Ch 17"5 by Kekewich, ] , that "'in 
the case of mixed personalty and 1e~!ty, when the right to redeem 
the realty was barred, the right to redeem the personalty was 
also barred", but it was held in Weld v. Petre, snpra, that the 
considerations which apply to redemption were not the same as 
those which apply to foreclosure 

This section can be made to include personalty by striking 
out the word "land" and inserting the word "property" in the 
appropriate places 

(ii) These words are inserted to emphasize the fact that an acknow
ledgment made af.ter the right of the mortgagor has been ex
tinguished is ineffective ·(Sanders v Sanders, 19 CD 373) 

(iii) The word "agent" is here inserted 

(iv) There is no provision in thi~ section for disabilities The drafts
man has not inserted any such provision, in reliance upon the 
opinion of Jessel, M R, expressed in Kinsman v Rouse, 17 CD 
104, where he states that the sixteenth sec.tion of the Act of 
1833, that is, the section relating to di~abilitie9, should not be 
extended to the case of a mortgagor, and that the section relat
ing to redemption, in his opinion, did not include any such 
qualification of the rights of the mortgagee, because it was not 
intended to put the rights of the mortgagee upon the same foot
ing as the rights of persons claiming under an ordinary disposi
tion of land. 
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(3) Where there is more than one mortgagee or more than one 
person claiming the estate or interest of the mortgagee or mortgagees, 
an acknowledgment signed by one or more of such mortgagees or 
persons or his or their agent, shall ,be effectual only as a&ainst the 
party or parties signing as aforesaid, and the person or persons 
claiming any part of the mortgage money pr [land] (property) [or 
rent charge 1 by, through or under him or them, and any person 
or persons entitled to any estate or estates, interest or interests, to 
take effect after or in defeasance of his or their estate or estates 

' interest or interests and shall not operate to give to the mortgagor 
or mortgagors a right to redeem the mortgage as against the person 
or persons entitled to any other undivided or divided part of the 
money or pand] (property) [or rent charge]. 

( 4) . Where such of the mortgagees or persons aforesaid as have 
given such a<:knowledgment shall be entitled to a divided part of 
the ·[land] (property) [or rent charge] comprised in the mortgage 
or some estate or interest therein, and not to any ascertained part of 
the mortgage money, the mortgagor or mortgagors shall be entitled 
to redeem the same divided part of the [land] (property) [or rent 
charge] on payment with interest of the part of the mortgage 
money which bears the same proportion to the whole of the mortgage 
money as the value of the divided part of the [land] (property) 
[or rent charge] bears to the value of the whole of the [land) 
(property) [or rent charge] comprised in the mortgage. 

Foreclosure. 

32. When any person bound or entitled to make payment of the 
principal money or interest secured by a mortgage [of land] (of 
property) or his agent (i), at any time prior to the expiry ()f ten 
years from the accrual of his right to take proceedings, pays any 
part of such money or interest to a person entitled to receive the 
same, as mortgagee (ii) or his agent, the right to take proceedings 
shall be deemed to have first accrued at (and not before) the time 
at which the payment or the last of the payments, if more than one, 
was made, or i{ any acknowledgment of the nature described in 
section 29 was given, after that time, then at the time at which the 

(i) Agents are not mentioned in the Act of 1837. 

(ii) The word9 '"as mo-rtgagee" are inserted. (See Barclay v Owen, 
60 L T 220) 



49 

acknowledgment or the last of the acknowledgments, if more than 

one, was given (iii). 
(d) Section 14 of the Act of 18331, providing that the right to 

take proceedings should be deeined to have first accrued at 
the date of the acknowledgment applied, of course, to fore
closure actions as well a9 to actions of ejectment. In more 
or Jess assimilating the law as to part payments to that of 
acknow1edgments, the Act of 1837 did not provide that the 
right should be deemed to have accrued at the date of the 
payment; but only provided that an action mi.ght be taken 
to recover the land within twelve years after the last pay
ment Hence, a disability existing at the date of the last 
,payment of mortgage moneys but not at the date when 
the right to commence foreclosure proceedings fir9t accrued, 
namely, at the date fixed for the redemption of the mortgage, 
was ineffective to give the mortgagee any protection by rea
son of the existence of the disability (Purnell v Roche 
[1927] 2 Ch. 142) 

(b) An acknowledgment made at any time before the expiration 
of twelve years from the accrual of the right to take pro-
ceedings or from the last part payment but not after, would 
cause time to run afresh, but it has been suggested that 
The Real Property Limitation Act, 1833, section 34, i e , 
the section extinguishing the right at the end of the period 
of limitation, has no ap•plication as again~t a mortgagee 
where interest has been paid This statement is based on 
the presence of the words at the end of the 1837 Act "Any
thing in the said Act [i e., the Act of 1833] notwithstanding" 
In Lightwood, p 86, it is said ''upon the payment being 
made the statute immediateiy begins to run afresh, and 
since the mortgagee's titie i~ extinguished at the end of 
twelve years, a payment after this period does not help him, 
even though made in pursuance of an order obtained in a 
foredosu re action, Hemming v Blanton, 42 L.J C. P. 158," 
but this case is explained in Halsbury as being a case where 
there was possession adverse to the mortgagor at the date of 
the mortgage, in which case, the Act would not apply at all, 
according to T'l;ornton v Frmzce, [1897] 2 Q B. 143, CA., 
where Chitty, L]., delivering the judgment, says; "Furtlll.er 
we think that that Act does not confer a new right of entry 
on the mortgagee, where at the time of making the mort
gage, a man is in possession, holding adversely to the 
mortgagor and the Statute of Wm. 3 and 4 has already 
begun to run in his favour against the mortgagee. We can 

(iii) This section is more or less a reproduction of the Real Prop
erty Limitation Act, 1837, which was passed' to clear up doubts 
as to the effect of the part payrpent of principal or interest in 
extending the period of limitation under the Act of 1833 Several 
difficulties occur under the Act of 1837: 

1 c:.c.-4 
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see no reason for giving so extensive a construction to an 
Act which was passed to remove a doubt" 

The section has been redrafted so as to provide that the effect 
of an acknowledgment under section 14 (section 29 of this Act) 
and of part payment, should be the same, i e , that the right 
to take proceedings shall be deemed to have first accrued at 
the date of the last . acknowledgment or payment. 

LIMITS OF POSSESSION. 

33.-(1) No person shall be deemed to have been in possession 
of any land, within the meaning of this Act, merely by reason of 
having made an entry thereon. 

(2) No continual or other claim upon or near any .Jand shall 
preserve any right of making an entry or distress or bringing an 
action. 

(3) The receipt of the rent payable by any [tenant at will] (i) 
tenant from year to year or other lessee, shall, as against such lessee 
or any person claiming under him, but subject to the lease, be 
,peemed to be the receipt of the profits of the land for the purposes 
of this Act. 

EFFECT OF EXPIRY OF STATUTORY PERIOD. 

34. At the determination of the period limited by this Act, to 
any person for taking proceedings to recover any land, rent charge 
or money charged on land, the right and title of such person to the 
land, rent charge or money, shall be extinguished (i). 

(i) The words 1n brackets were inserted to make it clear that a 
demise at will re~erving rent is a lease within the meaning of 
this section, so that payment of rent to the reversioner would 
preserve his title from being barred by section 7 of The Real 
Property Limitation Act, 1:833, i e, section 27 of this draft. 

(i) It will be noted that this rule does not apply to claims for debt 
or damages as Part I only takes away the remedy by action or 
by set-off, and, therefore, money may be appropriated to a 
statute-barred debt or the creditor may enforce a lien or other 
security after the debt is barred, or could peaceably retake a 
personal chattel · 

If it is thought right to make the same provision with regard 
to actions covered by Part I this section will obviously need 
alteration. 

The question as to whether the section applies to money 
charged on land is dealt with in note ( v) to section 14 of this 
draft 
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TITLE OF ADMINISTRATOR. 

35. For the purposes of Parts II and III, an administrator 
claiming the estate or interest of the deceased person of whose prop
erty he has been appointed administrator, shall be deemed, to claim 
as if there had been no interval of time between the death of such 
deceased person and the grant of the letters of administration (i). 

PART IV. 

TRUSTS AND TRUSTEES 

36. This Part shall apply to a trust created by an instrument 
or an Act of this Legislature heretofore or hereafter executed or 
passed. 

37. Subject to the other provisions of this Part no claim of a 
cestui que trust against his trustee for any property held on an 
express trust, or in respect of any breach of such trust, shall be held 
to be barred by this Act or any other Act imposing a limitation 
upon action (i). 

38.-(1) In this section "trustee'' shall -include an executor, an 
administrator and a trustee whose trust arises by construction or 
implication of law as well as an express trustee, and shall also in
clude a joint trustee. 

(2) In an action against a trustee or any person daiming through 
him, except where the claim is founded upon any fraud or fraudu
lent breach of trust to which the trustee was party or privy, or is 
to recover trust property or the proceeds thereof still retained by 
the trustee, or previously received by the trustee and converted to 
his use, all rights and privileges conferred by this Act or any other 
Act imposing a limitation upon action shall be enjoyed in the like 
manner and to the like extent as they would have been enjoyed in 
such action if the trustee or person claiming through him had not 
been a trustee or person claiming through a trustee. 

{i) This section at present only ;11pp1ie9 to interests in land, and 
time does not now run against an administrator as regards tort 
or contract until the grant Perhaps the law should be made 
uniform 

(i) This section is section 25, subsection (2), of The Supreme Court 
of Judicature Act, 1873, reproduced in most, if not all, Canadian 
jurisdictions; and here im1erted to complete the law relating to 
trustees. 



52 

(3) No beneficiary, as against whom there would be a good 
defence by virtue of this section, shall derive any greater. or other 
benefit from a judgment or order obtained by another beneficiary 
than he could have obtained. if he had bmught the action and this 
section had been pleaded (i). 

39. Where any land or rent charge is vested in a trustee upon 
any express trust, the right of the cestui que trust or any person 
claiming through him to bring an action against the trustee or any 
person claiming through him to recover such land or rent, shall be 
deemed to have first accrued at and not before the time at which 
such land or rent has been conveyed to a purchaser for a valuable 
~onsideration, and shall then be deemed to have accrued only as 
against such purchaser and any person claiming through him (i). 

PART V 

GENERAL. 

40. The provisions of this Act shall apply to all causes of action 
whether the same arose before or after the coming into force of 
this Act, but no action shall be barred merely by jts operation until 
the expiry of six months from its coming into for.ce: 

Provided, that all actions that would have been barred by effluxion 
of time during such six; months under the provisions of the law exist
ing immediately prior to the coming into force of this Act, shall be 
barred as if such law were still existing. 

41. Nothing in this Act shall interfere with any rule of equity 
in refusing relief on the ground of acquiescence, or otherwise, to any 
person notwithstanding that his right to bring an action is barred by 
virtue of this Act. 

42. In calculating the time within which an action or other pro
ceeding must be commenced as fixed by this Act or any other stat
ute, the time during which such action or proceeding was barr~d by 
the provisions of shall be excluded 
from such calculation. 

(i) This section is taken from The Trustee Act, 1888, but that 
portion of 1t which relates to actions for which there is no 
existing Statute of Limitations, is, of course, omitted. 

(i) This section is section 251 of The R P L Act, 1833 



43. The following Acts or parts of Acts are hereby repealed, 

namely: 

44. This Act shall be so interpreted and construed as to effect its 
general purpose of making uniform the law of those provinces which 

enact it. 

45. This Act shall come into force on the 
day of , 19 

APPENDIX A. 

REVERSIONARY INTEREST IN LAND 

In the case of a reversionary interest in land time begins to run at the 
time when the interest falls into ·possession, under section 2 of The Real Prop
erty Limitation Act, 1874 This was because foreclosure was possible 
(Hugill v. Wilkinson, 38 CD. 480), but if there is no right to obtain fore
closure as in the case of a mere charge on a reversionary interest in land, the 
case falls within section 8 of The Real Property Limitation Act, 1874, the 
prototype of section 14 of this Act, and proceedings mu~t be brought within 
ten years after a right to receive accrues and not after the time at which the 
interest falls into possession (Re Owen, [ 1894] 3 Ch 220) The same rule 
applies to the mortgage of a reversionary interest in land, held on trust for 
sale (Re Witham, [192:2] 2 Ch 413) In the last mentioned case, Sargant, 
] , said that his judgment did not ref1ect hi~ own view of what would do the 
greater justice between the patties, and later says: "This decision is quite 
contrary to my inclina{ion, and I think it works something of a practical. 
injustice" This could be obviated by aJ.dirig to section 14 of this Act, as 
subsection (3): '·'In the case of a reversiona1y interest in' land, no right to 
receive the ~urn of money charged thereon shall be deemed to accrue until 
the interest has fallen into 'possession" . 

APPENDIX B 

ESTATES TAIL. 

I. Wihere the right of a tenant in tail of any land or rent charge to 
take proceedings to recover the same, has been barred by reason of the 
same not having been made or brought within the period limited by this 
Act, no such proceeding shall be taken by any person claiming any estate 
interest or right which such tenant in tail might lawfully have barred. 

2. Where a tenant in tail of any land or rent charge, entitled to recover 
the same die:J before the expiration of the period applicable in such case for 
taking proceedings to recover' the land or rent1 no person claiming any 
estate, interest or right which such tenant in tail might lawfully have barred, 
shall take proceedings to recover such land or rent, but within the period 
during which, if the tenant in tail had so long continued to live, he might 
have taken proceedings 
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3. Where a tenant in tail of any land or rent charge has iuade an assur
ance thereof, which does not operate to bar the estate or estates to take 
effect after or in defeasance of hi~ estate tail, and any person is by virtue 
of such a;;surance, at the time of the execution thereof, or at any time after
wards, in possession of the land or in the receipt of the rent charge, and the' 
same person or any other person, other than a person entitled to such pos
session or receipt in revpect of an estate which has taken effect after Dr in 
defeasance of the estate tail, continues or is in such 'possession or receipt 
for the period of ten years next after the commencement of the time at 
which the assurance, if it had then been executed by the tenant in tail, or 
the person who would have been entitled to his e~tate tail if the assurance 
had not been executed would, without the consent of any other person, have 
operated to bar such estate or estates, then, at the expiration of such period 
of ten years, the assurance shall be and be deemed to have been effectual as 
against any person claiming any estate, interest, or right to take effect after 
or in defeaEJance of the estate tail 

CROWN LANDS AND HIGHWAYS. 

1 111 the case of land granted by the Crown, of which the grantee, his 
successors in title or as·signs, by themselves, their servants or agents, have 
n'ot taken actual possession by residing upon or cultivating EJome part thereof, 
and of which some other person not claiming to hold under such grantee has 
been in 'Possession the possession having been taken while the land was in a 
EJtate of nature, then, unless it is shown that such grantee or person claiming 
under him while entitled to the land had knowledge of the same being in the 
actual possession of such. other person,, the lapse ·of ten years shall not bar 
the right of the grantee or any person claiming under him to take proceed
ings for the recovery of the land, but the right to take proceedings EJhall 
be deemed ·to have accrued at the time that such knowledge was obtained; 
but no proceedings shall be taken after twenty years from the time such 
possession was taken. 

2, Nothing in the foregoing sections shall apply to any waste or vacant 
land of the Crown, whether ~mrveyed or not, nor to lai1ds included in any 
allowance for roads heretofore or hereafter surveyed and laid out or to any 
lands reserved or set apart or laid out as a public highway where the free
hold in any such road allowance, or highway is vested in the Crown or any 
municipal corporation or other public body, or to any lands vested in any 
municipal corporation by virtue of tax enforcement or tax recovery pro
ceedings, but nothing in this section contained shall be deemed to affect or 
prejudice any right,· title or interest heretofore acquired by any person 
(Ontario, 16) 

APPENDIX C. 

BARNES v GLENTON, [1899] I Q.B 885. 

Where an action is brought to recover a simple contract debt, and the 
money sought to be recovered is charged on land, the period of Iimitatio~ 
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is that imposed by Statute of Limitations, 1623 (c. !6) and has not been 
enlarged to twelve years by The Real Property Limitation Act, 1874 (c 57). 

BARRATT v. RICHARDSON, 46 T.L.R. 279. 

Premises were demised t•o R for ninety-nine years from December, 1900, 
at a yearly rent of £6 6s No rent was paid between 1914 and 1928, when 
the executors of the reversioner began an action against R and C~, to whom 
R. had assigned the lease in 19·24, claiming possession. R 's whereabouts were 
not known and he was not served C pleaded that the claim to possession 
was barred by the Statute of Limitations since the right to possession first 
accrued more than twelve years befote the date of the writ Held: that a 
fresh cause of action arose on each failure to pay rent, and the plaintiffs 
were entitled to rely on any and every non-payment within twelve years 
A waiver of an earlier breach of covenant was not a waiver of a subsequent 
breach. 

BATEMAN v. PINDER, 3 Q B. 574. 

An acknowledgment of the debt bars Statute of Limitations, because it 
amounts to a new promise, and therefore, if made after action brought, it 
is no bar 

BoLDING v. LANE, 1 De J. & S. 122. 

A mortgagee is not entitled under The Real Property Limitation Act, 
1833 (c. 27), s 42, to recover as against a second mortgagee and mbsequent 
incumbrancers, the arrears of interest due on his mortgage for more than 
six years, by reason of an acknowledgment in writing by the mortgagor of 
the sum due in respect of interest The words of The Real Property 
Limitation Act, 18313' (c. 27), s. 42. "by whom the same is payable" denote not 
n1erely those \vho are legally bound by contr~ct to pay the interes~, but al! 
against whom payment may be enf01ced by any action or suit 

BUNTING v SARGENT (1879), 13 Ch. D. 330 

By a lease to six persons described as trustees, a building used as a dis
senting chapel, though not so described and reserving to the lessors a right 
of .acce~s to their pews therein, was demised for ninety-nine years, with a 
covenant for renewal, at the yearly rent of ls The lease was not enrolled 
New trustees of the chapel had been appointed under The Trustee Appoint
ment Act, 1850 (c 28) Shortly before the expiration of the term the trus
tees served the reversioner with a notice fot renewal At that time no rent 
had been paid for above twenty years, but some of the arrears were then 
paid to and accepted by the reversioner. The reversioner refused to renew 
the lease Five years afterwards he brought an action again9t the trustees 
to recover possession of the building Held plaintiff's right of action was 
not extinguished under The Real Property Limitation Act, 1833 (c 27), s 34. 

BoRROWs v. ELLISON, LR. 6 Ex. 128 

When the person to whom the right to bring an action for the recovery 
of land accrues is under a disability and before the removal of that dis-
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ability, the same person falls under another di~ability, The Real Property 
Limitation Act, 1833 (c 27), s. 1;6, preserves his right to bring an action until 
ten years after the removal of the latter disability. In 1833 plaintiff became 
entitled to land, which defendant then entered into possession of, and con
tinued 'to occupy unt~I action brought. At the time when plaintiff's title 
accrued she .was an infant; she married under age, and continued under 
coverture until the time of bringing this action in 1870. In an action by 
herself and her hm;band in her right to recover the land: Held: the action 
was maintainable, notwithstanding that more than twenty years had elapred 
since the title accrued, and more than ten years since the removal of the 
disability of infancy. 

Piggot, B , said: "The words at the end of s. 16 must be construed 
reasonably. The intention was to give an extended time to the person en
titled, so long as he remained under disability. If no break occurs, but the 
causes of disability overlap, he does so continuousLy remain under disability, 
notwithstanding there may be more causes than one" 

CHARTER v. WATSON, [ 1899] 1 Ch. 175. 

Where real estate and a life policy have been included in one mortgage 
to secure one indivisible sum, the mortgaged properties being subject to 
one and the same proviso for redemption and the mortgagee has been in 
possession of the real estate for more than twelve years without any acknow
ledgment of the mortgagor's title, so that the mortgagor's right to redeem 
the real estate has become barred by The Real Property Limitation Act , 
1874 (c 57), s 7, his right to redeem the policy is also barred, not by an-
alogy to the statute, but because, it having become impossible for the mort
gagor to require a reconveyance of the real estate, it has become equally 
impossible according to the rules regulating the administration of mort
gages in a court of equity, for him to require a reassignment of the policy, the 
real estate and the policy together constituting one security for the debt. 

RE CLIFDEN, [1900] 1 Ch. 774. 

(I) In 1871 A mortgaged a contingent reversionary interest in certain 
property together with a policy of asoorance on his own life ,for £2,,500 for 
securing the sum of £2,500. The mortgage contained the usual covenants for 
payment of the principal and interest with power of sale and surrender of 
the polky. A. never made any payment in respect of the principal or 
interest of the mortgage debt, or paid any of the premiums on the policy, 
which was kept up by the mortgagee In 1893 the mortgagee surrendered 
the policy to the office for the sum of £1,468 14s A. had no notice of the 
surrender The mortgagee died in 1895 and A. died in 1899. Held: in an 
action by the representative of the mortgagee against the representatives 
of A, claiming that the security might be enforced, the receipt of the mort
gagee of the surrender value of the policy was not a payment of principal 
or interest within The Real Property Limitation Act, 1874 (c. 57), s. 8, so 
as to entitle plaintiff to recover on the covenant contained in the mortgage. 

(2) The words "in the meantime" in the section include a period be
tween the time of the commencement of the action or suit and a time when 
the remedy for the debt would otherwise have been barred. 
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DixoN v. GAYFERE, 17 Beav. 421. 
' 

Though by The Real Property Limitat1ion Act, 1833 (c 27), s 34, the 
right is extinguished at the end of twenty years, still advenJe possession by a 
succession of independent trespassers, for a period exceeding twenty years, 
confers no right on any one of them who has not himself had twenty years' 
uninterrupted posses9ion, except as furnishing a defence to a trespasser in 
possession against an action by the rightful owner. 

DoE v MouLsDALE, 16 M & W. 689. 

(I) The Real Property Limitation Act, 1833 (c. 27), s 3, which relates 
to estates in reversion, expectant on the determination of a particular estate, 
applies only to cases where another person than the reversioner is entitled 
to the particular estate 

(2) In 1784, premises were leased to 1-1. for three lives. H. by his will 
devised all his estate and interest in the premises to his wife A, her heirs 
and a9signs A in 1793, conveyed the estate so devised to her, to her son 
R, and the heirs of his body, with a proviso, that if he should have no child 
living at his death, the limitation thereby made should cease, and the estate 
should revert to A, her hei1s and assigns In 1811, R. purchased the reve:rsion 
in fee in the premises, expectant on the lease for lives, which wa~ duly con
veyed to him and at the same time an old satisfied term of five thousand 
years aff~ct,ing the premises was assigned to a trustee for him, to attend 
the inheritance. R died in 1812, without issue, leaving his nephew ]. his 
heir-at-law, and the heir-at-law of A. The lease for lives determined in 
1835 For upwards of twenty years, from the death of R the premises 
were held adversely to J Held: his night of entry was barred thereby, and 
he had not a new right of entry on the determination of the lease for Hves 
in 1835. 

DoE v. OxENHAM, 7 M & W. 131 

Wlhere A was in possession of premises under a lease for ninety-nine 
years, determinable on lives, subject to a rent of £I lOs. per annum to the 
reversioner, which rent had not been paid to him for more than twenty 
years before the commencement of the action, but of whioh there had not 
been an adverse receipt by any other person Held: the right of the rever-
5ioner to the premises accrued on the determination of the lease, and not on 
the non-payment of the rent 

HEMMING v BLANTON, 42 L j.C.P. 158. 

Where a demi9e for a term of one thousand years by way of mortgage 
is created in land and no payment of principal or interest or acknowledg
ment 'is made for more than twenty. years and the mortgagor and those 
claiming under him remain in possession of 1!1-ie premises without interrup
tion, the title of the mortgagee under the mortgage is thenceforth barred, 
therefore, a payment of arrears of interest and the principal to the mort
gagee under a decree in a foreclosure suit, after that time has elapsed, does 
not revive the title in the mortgagee and an ejectment doe~ not then lie to 
t ecover the possession 
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jAMES v. SALTER, 3 Bing N.C. 544. 

(l) An annuitant under a will since the passing of The Real Property 
Limitation A~t. 1833 (c. 27), must have recourse to distress or action within 
twenty years from the date when the first payment became due, or the 
annuity will be barred. 

(2) The limitation affecting a right to recover a rent charge granted by 
will is twenty years from the death of testator under The Real Property 
Limitation Act, 1833 (c 27), s 2 

(3) [The Real Property Limitation Act, 1833 (c. 27), s ;n. which pro
vides for cases of claims in respect of estates in reversion or remainder "or 
other future estates or interests" is large enough to comprehend and would 
comprehend all executory devises (Tindal, C J ) 

jERVIs v. SuRREY CouNTY CouNCIL, [1925] I K.B. 554. 

In an action against the police authority u'nder The Riot Damages Act 
for damages caused by a riot, the cause of action is the refusal or failure 
of the authority to fix compensation Such an action is not an action 
"for penalties, damages, or sum9 of money given to the pat'ty grieved, by 
any statute" within The Civil Procedure Act, 1833 (c 42), s 3, 'therefore 
the period for bringing an action limited by the section in respect of those 
actions is not applicable. 

RE ]ORDlSON, [1922] 1 Ch. 440. 

('1) Above Act, s !{), does not extend to an annuity charged upon real 
estate and secured by an express trust where the trustee still remains in 
possession of the property upon which it was charged. 

(2) Testator, who died 1n !898, devised and bequeathed hi.s rea! and 
personal estate to trustees upon tru9t for sale and conversion and investment 
of the proceeds, and directed them out of the income to pay his wife an 
annuity of £~00 a year for her life and subject thereto to stand possessed 
of the corpus of the fund upon certain trusts for his children Testator 
had <;me child, who became absolutely entitled to the trust fund ~ubject to 
the annuity. The widow died on January 20, 1908 At her death there were 
large arrears of the annuity unpaid, the income of the estate never having 
been sufficient to pay it in full, and no payment having been made out of 
capital. No payment in respect of the arrears had ever been made or had 
any acknowelgment of a right thereto been given Early in 1921, part of 
the residuary real estate was sold and the surviving trustee thereupon pre
sented an originating petition in the Lancaster Palatine Court asking for the 
determination of the questions: (a) whether on the tt ue construction of the 
will the annuity was charged upon the corpus of t'he residuary estttte; and 
(b) if so, whether the estate of the widow was entitled to any and what 
sum in respect of the arrears of the annuity. The Vice-Chancellor held (a) 
the annuity was a charge upon the corpus; and (b) the arrears of the an
nuity were statute-barred with the exception of a sum of £108 4s 4d, less 
income tax, representing the apportioned part of the quarterly payment due 
to the widow at. her death. Defendant appealed and by her notice of appeal 
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claimed to be entitled to the arrears of the annuity for the six years im
mediately preceding the death of the widow Held: the claim to the arrears 
of the annuity wa~ not barred by above Act, section 10, and the interest 
of the son was, therefore, subject not only to the apportioned part of the 
last payment of the annuity due to the widow at her death, but also to the 
full arrears of the annuity 

EXTRACT FROM LEWIN ON TRUSTS, P. 491; LARGELY BASED ON RE 

jORDISON. 

6 By the Supreme Court of judicature Act, 1873, section 25, subsection 
(2), it was expressly enacted that no claim by a cestui que trust agair:st 
his trustee in respect of any breach of an expres~ t1 ust, should be baned by 
any Statute of Limitation~ The Real Property Limitation Act, 1874, s JO, 
enacts that from January 1st, 1879, no money or legacy charged on any land 
or rent shall, though seemed by an express trust, be recoverable but within 
the time allowed for recovery had there been no express trust 

But this section 10 does no :inore than fmther amend The Real Prop
erty Limitation Ad, 1833, by introducing into its working a provision which 
would for t'he future exclude the possibility of certain decisions which un
duly affected the operation of section 40 (for which is now substituted sec
tion 8 of the Act of 1874)' and 42 of the Act of 1833 The words of section 
10, "secured by express trust" are used in contradistinction to the words 
"held on expresS~ trust" in section 25 of the Act of 1833, and are used to 
indicate that the . section is only applicable to cases where, to take the case 
of an annuity, there are three parties, first the owner, devisee or obligor 
and his charged estate, secondly the trustee, and thirdly, the annuitant, for 
whom he is trustee The section has no relation at a1! to a case where there 
is only a tru9tee holding the property on the one hand, and the annuitant 
and other cestui que trust of the trustee on the other-cases in which there 
is no question of the one beneficiary more than the others being "secured" 
by an express trust,. the true position being that the enNre property is held 
by the trustee upon the different trusts expres:;ed with reference thereto 
The Act of 1833 is to be construed together with the Act of 1874, and in so 
construing the two statutes the true place of section 10 of the Act of 1&74 
rs immediately after section 25 of the Act of 1833, it being in effect a proviso 
to that section, constituting a qualification of its effect as expounded by 
Turner, L.J, in a pas9age from his judgment in Knight v. Bowyer. The 
mutual rights and obligations of tlie annuitant cestui que trust and his 
express trustee remain untouched, except only to this extent, that the annui
tant is, to take the case of arrears of an annuity, no longer entitled to shelter 
himself behind any legal claim of his trustee against the charged estate in 
resipect of these arrears, in any case in which, these arrears, had they been 
charged in his favour directly, would have been barred under section 40 of 
the Act of 1833. In other word~, the doctrine of express trusts in relation 
to the an ears of an· annuity secured by a trust term was modified only to 
this extent1 that neither the trustee nor the annuitant could claim, as the 
possession of the annuitant, a pos~ssion obtained by the trustee i;lfter the 
annuitant's claim to arrears had, a pal t from such possession, become barred 
hy section 40 
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The provisiOns of The Trustee. Act, 1888; s. 8, to which reference has 
aiready been made, will not affect case3 of the kind now under consideration 
where the claim of the cestui que trust against the trustee is "founded up~n 
fraud or fraudulent breach of trust to which the trustee was party or privy, 
or is to recover trust property or the proceeds thereof still retained by the 
trustee, or previously received by the trustee and converted to his use" and 
if a claim of that description can be substantiated, the trustee will, hence
forth, as heretofore, be precluded from pleading the statute; but if not, then 
it would seem that in general, clause (b) of subsection (1) of that sectio~ 
will be applicable, and that the lapse of six years will be a protection to the 
trustee, as it would have been in an ordinary action of debt 

KINSMAN v. RousE, 17 C.D. 104. 

The rule that prevailed prior to The Real Property Limitation Act, 1833 
(c 2'J), that no lapse of time barred the right of a mortgagor of lands to 
redeem the whole provided he held possession of part ha~ been abolished by 
section 28 of the statute. Accordingly, where a mortgagee has been in un
disturbed possession of part of the l-and comprised in the mortgage for up
wards of twenty yeats, the right of the mortgagor to redeem was held to be 
barred by that section, although he held possession of the remainder of the 
land The Real Property Limitation Act, 1833 (c 27), s. 1{), saving the' rights 
of persons under disability, such as absence beyond seas, does not apply as 
between a mortgagor and mortgagee. 

LLoYD v. Lu)Yo, LI903] I Ch. 385. 

Where a mortgagor applies by summons as against the mortgagee, that a 
.fund in court in 1an administration action, being the proceeds of sale of the 
mortgaged property, real and personal estate under a will, may be paid out 
to him, the mortgagor, after payment thereout to the mortgagee of six years' 
interest only, in addition to the principal, he is in the same position as if 
he had brought an action for redemption and, therefore, cannot recover the 
fund except upon the usual redemption terms of payment of principal to
gether with the full arrears of interest, The Real Property Limitation Act, 
1333 (c 27), s 42, having no application to the case 

LUDBROOK V. LUDBROOK, [ 1901] 2 K.B. 96. 

The Real Property Limitation Act, 1837 (c. 28), which provides that a 
person entitled to or claiming under a mortgage of land may make an entry 
or bring an action ·at law or suit in equity to recover such land at any time 
within twenty, now twelve, years next after the last payment of any part 
of the principal or interest secured by mortgage applies not only as against 
the mortgagor and persons claiming under him, but also as against a person 
who has acquired a good title by virtue of Statute of Limitations as against 
the mortgagor and those claiming under him. 

LYNN v BAMBER (1930), 46 T.L.R 367. 

In December, 1921; defendant sold plaintiff 24{) plum trees as purple 
per11hores. Some years later it was discovered that the trees were Coe's 
Late Red 
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The, writ in the action was issued December 7th, 1928. The plaintiff 

alleged: 

(1) fraudulent misrepresentation; and 

(2) That the defendant was aware that the plaintiff would not be ahlc 
to discover the true nature of the trees until six years from the date of 
the action and the d~fendant fraudulently concealed the kind of trees sold. 

McCARDlE, J HELD: 

( l) That even in a pure common law action, active and fraudulent 
concealment is, since the Judicature Acts, a good reply to the Statute of 
Limitations; and 

(2) That it was relevant for the plaintiff to prove either: 

(a) that the defendant acted fraudulently in making his representa
tions and warranty; or 

(b) that he fraudulently and actively concealed from the plaintiff 
his breach of warranty. 

In the course of his judgment, McCardie, J, disapproved of the opinions 
.of the Divisional Court in Armstrong v. Milbutn, and noted that in Bulli 
Coal Mining Company v Osb01ne, [18991 A C. 35 I, there was no question of 
fiduciary relationship as the claim in substance was for trespass in that the 
defendant had furtively (that is fraudulently) taken the plaintiffs coal by 
wilful and secret underground appropri<ation 

The judge regarded this decision as indicating that the decision of the 
Court of Appeal in Gibbs v. Gu.ild might have rested on the ground of the 
original fraud independently of the fraudulent concealment. 

The head note of the ca~e is as follows: "Not merely in equity, but 
also since the Judicature Acts, at common law where a fraudulent representa
tion has not been discovered till after the period fixed by the Statute of 
Limitations, the statute does not protect the fraud whether there has or has 
not been fraudulent concealment thereof " 

McCAL!-UM v. McCALLUM, [19011 1 Ch. 143. 

The intentional concealment by a mother of a t voluntary] conveyance 
of property by her to her daughter is a "concealed fraud" against the daugh
ter, whether the mother's motive for concealment may have been. 

<. 

The "concealed fraud" which under The Real Property Limitation Act, 
!833 (c 27), s 2,6, will prevent the running of The Real Property Limitation 

Acts against a plaintiff claiming real property must, according to the prin
ciples which have been a1way9 acted upon by courts of equity, be the fraud 
of, or in some way imputable to, the person setting up the statutes, or of 
some one through whom that person claims. 

MITCHELL v. MosELEY, [1914] 1 Ch. 438. 

Where a lease is granted and there is afterwards a severance of the 
Teversion without the rent being apportioned and no notice of the severance 
is given to the lessee, payment of the whole rent to one of the rever9ioners 
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is not a payment to 'a person wrongfully claiming it within The Real Prop'
erty Limitation Act, 1833 (c. 27), s 9, so as to bar the claim of the other 
reversioner. 

MoODIE v. BANNISTER, 4 Drew. 432 

The whole effect of Lord Tenterden's Act (Statute of Frauds Amend
ment Act, 1828, c. 14, s. 1) was, that whereas, before the statute there might 
have been an acknowledgment of a debt by parol, which might amount to ,a 
promise to pay, and therefore be a new cause of action, that statute pro
vides that no such mere verbal acknowledgment shall have that effect, but 
the acknowledgment must be in writing; that was the whole effect of that 
statute; and so the matter stood ~o far as respected simple contract debts 
(Kindersley, VC) 

The acknowledgment provided for by the 5th section of the 3rd and 
4th Will. IV c 42, in order to take a spec~alty debt out of the operation 
of that statute, need not be made by the person chargeable to the person 
ent'itled, or amount to a promise to pay. Held: therefore, that an admis
sion of a bond debt, contained in the answer of the executors of the obligor 
in a suit to which the obligee was not a party, was sufficient to take the 
bond debt out of the operation of that statute. 

NICHOLSON V. ENGLAND, [ 1926] 2 K.B. 93. 

(I) Where the title of a reversioner to land subject either to a tenancy at 
will within The Real Property Limitation Act, 1833 (c. 27), s 7, or to a. 
tenancy from year to year within section 8, has been extinguished by reason 
of his having received no acknowledgment thereof by payment of rent or 
otherwise during the statutory period from the expiration of a year after the 
commencement of the tenancy, that title cannot be revived by a ~ubsequent 
payment in respect of rent 

(2) Se11'hble: in The Real Propetty Limitation Act, 1833 (c 27), s 8, 
the words defining the second alternative time for the accrual of the rever
sioner's right of action, n•ame1y: "the last time when any rent payable in 
respect of such tenancy shall have been received," do not apply to a tenancy 
in respect of which, since the determination of the first year thereof, the 
statutory period has expired without any acknowledgment of the rever-
sioner's title. by payment of rent or otherwise ~ 

OWEN v. DE BEAUVOIR (1847), 16 M & w. 547 

H. farm was holden of the manor of ~· at 'an ancient freehold rent 9!1 
per annum, payable at Michaelmas, yearly. All arrears to Michaelmas, 
1824, were paid in january, 18Z5. No other payment took plate, 
but, after repeated applications for the rent in several years before Michael
mas, 1844, the lord distrained in May, 1845, for six years' rent due at 
Michaelmas, 1844 Held: that by the operation of The Real Property Limi
tation Act, 1833 (c. 27), ss 2, 3 and 34, the rent was extinguished by the 
lapse of twenty years from the day on which the last payment was made 
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PAGET v. FoLEY, 2 Bing. N.C. 679. 

In covenant by mortgagees in possession for arrear~ of rent due under an 
indenture of demise for a term of years: Held: a plea alleging that the sum 
sought to be recovered did not, or did any part thereof, become due at any 
time within six years before the commencement of the suit, was bad upon 
demurrer, inasmuch as The Real Property Limitation Act, 1833 (c 27), 
s. 42, limiting the recovery of arrears of rent, or of interest in respect of 
any sum of money charged upon or payable out of any land or rent, or any 
damages in respect of such arrear~ of rent, to within six years next after the 
same, respectively, shall have become due, in pro tanto repealed by The Civil 
Procedure Act, 1833 (c. 42), s 3 

PERRY v. jACKSON, 4 T.R. 516 . 
• 

If one plaintiff be abroad, and the others in England, the action must be 
brought within six years after the cause of action arises 

This statute (Limitations, 1623, c 16) having been always considered as 
a beneficial Jaw for the public, we ought not to extend the exceptions in it 
to a case which does not require it (Ashhurst, J ) 

Pu,RNELL v. RocHE, [1927] 2 Ch. 142. 

In 1902 certain freehold hereditaments were assured to a mortgagee 
In February, 1907, the mortgagee became and thenceforward continued to 
he, of unsound mind The last payment in re~pect of interest before the 
date on which the mortgagee became of unsound mind was made on january 
30, I9U7 In March, 1907, the husband of the mortgagee accepted, on behalf 
of the mortgagee, a further payment on account of interest Since that 
payment no further payrnent of interest was made In 19Z6 a summons for 
foreclosure was issued by the mortgagee, and it was claimed on her behalf 
that her rights under the mortgage were preserved by s 3 of The Real 
Property Limitation Act, 1.874. Held: that the right to commence proceed
ings fir1lt accrued, at the l·atest, at the date fixed for the redemption of the 
mortgage, which was a date earlier than that on which the mortgagee be
ca~e of unsound mind; and that the foreclosure proceedings must be dis
missed, inasmuch as, in view of the express words of The Real Property 
Limitation Act, 1837, a disability beginning after the date when the right to 
bring the action first accrued, or must be deemed to have first accrued, would 
not entitle the mortgagee to the protection given by s 3 of the Act of 1874 

READ " PRICE, r t909J 2 K B. n4 
An acknowledgment in writing by one of several obligors is an acknow

ledgment by a party liable by virtue of the specialty within The Civil Pro
cedure Act, 1833 (c. 42), s 5, as interpreted by Roddam v Morley, No 772, 
post, so as to take out of the operation of section 3 of that Act an action 
founded on the liability of the surviving obligors and stands on the san,c 
footing as payment 

Parol evidence is admissible to prove the contents of a written acknow~ 
ledgment which has been lost 
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RoDDAM v. MoRLEY, 1 De G. & J. L 

A tenant for life under the will of a person who, in 1826, gave a bond, 
in which his heirs were bound, to secure payment of £300, paid interest 
upon the bond debt up to 1847. Upon a bill filed by the bond creditor, after 
the death of the tenant for life, to enfurce payment of the bond debt against 
the estate of the obligor Held: (I) acknowledgment by the "party liable" 
within The Civil Procedure Act, 1833 (c 42), s. 5, extends to the case of 
acknowledgment by one of the parties liable; ( 4) an acknowledgment within. 
The Civil Procedure Act, 18t33 (c. 42), does not operate on the footing of a 
fresh promise, and as constituting upon that ground a new cause of action, 
as under Statute of Limitations, 16\2,3 (c. 16), and The Statute of Frauds 
Amendment Act, 1828 (c 14); and an action in which such acknowledg
ment is to be operative must be maintained upon the original obligation. 
(5) an acknowledgment by one of several obli~rs is an acknowledgment b; 
the party liable within the statute; and any party who could plead the limi
tation given by The Civil Procedu-re Act, 183·3 (c. 42), s 3, to an action 
on the bond, is capable under section 5 of making an acknowledgment so as 
to prevent the operation of s. 3 in his favour; (6) a bond debt is not 
"charged upon" or "payable out of land" within The Real Property Limi
tation Act, 1833 (c. 27), s 40 

SANDERS V. SANDERS (1881), 19 C.D. 373. 

T and ] became entitled in po~session to a freehold as tenants in com
mon in 1833. In 1879·, persons claiming under ] brought an action for sale 
or partition. Defendants who claimed under T alleged that T. was in re
ceipt of the rents of the entirety fi:om 18'33 to 1864, without accounting 
and claimed the benefit of the Statute of Limitations The parties entered 
into admission, which stated that T. received the rents of the entirety from 
183~3 till his death in 1877, a~d that T paid to the solicitors of J~'s mort
gagees a moiety of the rents due in November, 1864, and continued to pay 
to them a moiety of the rents till his death The admi9sions did not state, 
or was there any evidence, whether T did or did not account for a mofety 
of the rents before 1864. Held: that where a tenant in common has gained 
by the statute an adverse title to another share of the property, no payment 
of rent or acknowledgment by him can restore the title which has been 
extinguished by the statute. 

SHAW v. CROMPTON, [1910] 2 K.B. 370. 

The effect of The Real Property Limitation Act, 1874 (c 57), s I, 
upon The Civil Procedure Act, 1833 (c. 42), s. 3, is to cut down the period 
within which a covenant to pay a rent charge can be enforced, so that after 
the expiry of twelve years from the last payment without acknowledgment 
the remedy on the personal covenant is gone as well as the remedy against 
the land on which the money was charged. 

SMITH v. BENNETT, 30 LT. 100. 

So long as an ·agent is in receipt of the rent of land, Statute of Limita
tions will not run against his employer, and if a person commence to receive 

,, 
;. 
; 

)' 
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rents as the agent of another, and afterwards continue to receive such rents, 
without paying them over, he must be presumed to receive as agent till the 
contrary is shown 

SMITH v. LLOYD, 9 Ex 562. 

The Real Property Limitation Act, 1833 (c. 27), s 3, doe9 not apply to 
the mere want of actual possession by the owner, but to cases where the 
owner has been out of possession and some other person has been in posses
sion Therefore, where in 1725 the owner in fee of a close, with a stratum 
of coal and other minerals under it, conveyed the surface to A , under whom 
plaintiff claimed, reserving the minerals and a right of entry to get them to 
B , unde1 whom defendant claimed, and the right of entry had not been 
exercised for more than forty years, but no other person had worked or 
been in po9session of the mines Held the title of the grantees of the 
mines was not barred by The Real Property Limitation Act, 1833 (c 27) 

STAMFORD BANKING CoMPANY v. SMITH, [18921 1 Q.B. 765. 

The maker of a promisso1y note repaid the same by instalments to the 
original holder, after the latter had endorsed it over to plaintiffs, to whom 
one payment was communicated. Held: such payments were not acknow
ledgmentS! of the debt so as to prevent the statute running, as there was no 
authority to receive payment on behalf of plaintiffs 

In my opinion there is no question that a payment or acknowledgment 
must be made to the creditor or his agent (Lord Herschel!, C) 

SuTTON v. SuTTON, 22 C.D. 511. 

The limitation of twelve years imposed by above section to actions and 
suits for the recovery of money charged on land applies to the personal 
remedy on the covenant in a mortgage deed as well as to the remedy against 
the land. 

THORNTON v. FRANCE, [1897] 2 Q.B. 143, CA. 

In 188'(5 the owner of one undivided moiety of prem]ses, which had been 
during the previouS! eleven years in sole possession of the owners of the other 
moiety, mortgaged his moiety; and in 1890, the premises having in the mean
time continued and still continuing to be in the sole possession of the own
ers of the other moiety, he executed a conveyance of his moiety, subject to 
the mortgage to plaintiff who subsequently paid off the mortgage. In an 
action for partition of the property Held: (1) plaintiff did not, on paying 
off the mortgage become a "person claiming under a mortgage" within The 
Real Property Limitation Act, 1837 (c. 28) which, as modified by The Real 
Property Limitation Act, 1874 (c. 57), s 9, give such a person a period of 
twelve years from the last payment of any part of the principal money or 
interest secured by the mortgage for bringing an action to recover the land, 
(2) The Real Property Limitation Act, 1837 (c. 28), did not confer a new 
right of entry on the mortgagee where at the date of the mortgage a person 

c.c.-5. 
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IS m possession adversely to the mortgagor and the Statute of Limitations 
had airea{iy begun to run in his favour against the mortgagor. 

WELD V. PETRE, [1929] 1 Ch, 33. 

In order to secure a loan of £1,000, repayable with interest in three 
months, shares in a limited company were deposited with a mortgagee The 
loan was not repaid Twenty-six years later a claim to redeem the shares 
was made on behalf of the mortgagor At that date the mortgagee and his 
executors, who still held the shares, had received in dividends more than . 
sufficient to repay the £1,000, with interest from the date of the loan. Held: 
by the Court of Appeal (affirming the decision of Russell, J) that the 
twelve years rule by analogy to the Statute of Limitations was not applic
able to proceedings for the redemption of a mortgage of personalty 

Mellersb v Brown (1890), 4:5 Ch D 225; In re Powers (1885), 30 Ch. D. 
291; Lm1don and Midland Bank v Mitchell, [1899'] 2 Ch. 161; In re Stucley, 
[ 1876] 1 Ch 67 applied. Held also, that the considerations which applied 
to applications by a mortgagor to redeem were not the same as those which 
applied to applications by a mortgagee to foreclose, and that, unless a mort
gagor's right to redeem had been destroyed by statute, foreclosure, sale, or 
release, equity ought not to deprive him of the right provided that when it 
was asserted three circumstances co-existed-namely, the debt had been or 
could be paid, the ~ecurity was available, and no one's position had been 
altered in the meantime Held further, that the delay that had taken place 
in the present case was not in itself sufficient to disentitle the mortgagor's 
representatives to relief 

WILLIS v. EARL HowE, [ 1893] 2 Ch. 545. 

Plaintiff brought an action of ejectmep.t in 1892 and alleged by his state
ment of claim that he was the heir-at-law of W., who died intestate in 178.9, 
and that on his death his real estate was wrongfully taken possession of by 
the mother of G , an infant, in his name under the false pretence that G was 
the heir-at-law of \V ; that G died an infant, and that his mother continued 
to hold possession of the estate in the name of R , an inf,ant whom she falsely 
asserted to be the brother of G, but who was really a supposititious child, 
that R. held possession of the estates after he came of age, and that he and 
his successors in title, including the defendant, fraudulently concealed these 
facts from the true heir of W , that plaintiff and his predecessors in title 
had been deprived of the e9tates by such concealed fraud, and that the same 
could not with reasonable diligence be discovered before 1879 when they 
became partially known; that plaintiff was an infant at that time, and did 
not attain his majority until 1887. Defendant moved to have the state
ment of claim struck out as frivolous and vexatious and filed an affidavit 
showing that the story of R being ~ supposititious child was publicly spoken 
of in news_papers and otherwise a9 early as 1853, and had been made the 
ground of previous unsuccessful actions of other claimants against defend
ant and his predecessors Held: the allegations in the statement of claim as 
to the entry in 1798 on behalf of G did not show a case of concealed fraud, 
within The Real Property Limitation Act, 1833 (c 27), s. 26, but only a 
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wrongful entry under a false claim, the statute began to run against plain~ 
tiff's predecessors in title in 1798, and as the possession had been adverse 
to plaintiff and his predecessors ever since, the operation of the statute had 
not been ~uspended by the alleged fraud in 1805; and plaintiff or his pre
decessors might with reasonable diligence have discovered the concealed 
fraud, if any, more than twelve years after the commencement of the action. 
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APPENDIX C. 

LIMITATION OF ACTIONS ACT~ 

(Subject to further revision). 

An Act Respecting tbe Lim,itation of Actions. 

HIS MAJESTY, by and with the advice and consent of the 
Legislative Assembly of the Province of 
enacts as follows· 

SHORT TITLE 

1. This Act may be cited as Tbe Limitation of Actions Act, 
19 

INTERPRETATION. 

2. In this Act, unless the context otherwise reqmres-

(a) "Action" includes any civil proceeding and any action or 
other proceeding by or against the Crown, 

(b) "Assurance" means any transfer, deed or instrument, other 
than a will, by which land may be conveyed or transferred; 

(c) "Disability" means disability arising from infancy or 
unsoundness of mind; 

(d) "Heirs" includes the persons entitled beneficially to the 
real estate of a deceased intestate; 

{e) "Land" includes all· corporeal hereditaments, and any share, 
estate or interest in any of them; 

(f) "Proceeding" includes action, entry, distress and sale pr()
ceedings under an order of a court or under a power of sale 
contained in a mortgage or charge or conferred by statute; 

(g) "Rent" means a rent service or rent reserved upon a 
demise; 

(b) "Rent charge" includes all annuities and periodical sums 
of money charged upon or payable out of land 

PART I 

LIMITATION PERIODS. 

3.-( l) The following actions shall be commenced within and 
not after the times respectively hereinafter mentioned: 
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(a) Actions for penalties imposed by any statute brought by 
any informer suing for himself alone or for the Crown as 
well as himself, or by any person authorized to sue for the 
same, not being the person aggrieved, within one year after 
the cause of action arose. 

(b) Actions for penal tie:;, damages. or sums of money in the 
nature of penalties given by any statute to the Crown or 
the person aggrieved, or partly to one and partly to the 
other, within two years after the cause of action arose. 

(c) Actions of defamation, whether libel or slander, within two 
years of the publication of the libel or the speaking of the 
slanderous words, or where special damage is the gist of 
the action, within two years after the occurrence of such 
damage 

(d) Actions for trespass to the p~rson, assault, battery, wound
ing or other injury to the person, whether arising from an 
unlawful act or from negligence, or for false imprisonment, 
or for malicious prosecution or for seduction within two 
years after the cause of action arose. 

(e) Actions for trespass or injury to real property or chattels, 
whether direct or indirect, and whether arising from an 
unlawful act or from negligence, cr for the taking away, 
conversion or detention of chattels, within six years after 
the cause of action arose 

(f) Actions for the recovery of money, whether as a debt, 
damages or otherwise, on a recognizance, bond, covenant or 
other specialty (except a debt charged upon land) or on a 
simple contract, whether expressed or implied, or for any 
money demand (except a debt charged upon land) or for 
an account or for not accounting, within six years after 
the cause of action arose. 

(g) Actions grounded on fraudulent misrepresentation, within 
six years from the discovery of the fraud. 

(b) Actions grounded on accident, mistake or other equitable 
ground of relief not hereinbefore specifically dealt with, 
within six years from the discovery of the cause of action 

(i) Actions on a judgment or order for the payment of money, 
within ten years after the cause of action thereon arose. 

(j) Actions for foreclosure under any mortgage of or charge 
upon personal property, within ten years after the cause of 
action arose. 
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(k) Any other action not in this Act specifically provided for, 
within six years afte,r the cause of action arose 

(2) Nothing in this section shall extend to any action where the 
time for bringing the action is by statute specially limited 

4. When the existence of a cause of action has been concealed by 
the fraud of the person setting up this Part or Part I I as a defence, 
the cause of action shall be deemed to have arisen when the fraud was 
first known or discovered 

S. No claim in respect of an item in an account which arose more 
than six years before the commencement of the action shall be 
enforceable by action by reason only of some other daim in respect 
of another item in the same account having arisen within six years 
next before the commencement of the action 

PlSAB!LlTIES, 

6. l f a person entitled to bring any actwn mentioned in para
graphs (c) to (i) inclusive of subsection (I) of section 3 is under 
disability at the time the cause of action arises, he may bring the 
action within the time hereinbefore limited with respect to such 
action or at any time within two years after he first ceased to be 
under disability. 

ACKNOWLEDGMENTS AND PART PAYMENT. 

7.-(1) iWhenever any person who is, or would have been but 
for tqe effiuxion of time, liable to an action for the recovery of 
money as a debt, or his duly authorized agent, 

(a) promises his creditor or the agent of the creditor in writing 
signed by the debtor or his duly authorized agent to pay 
the debt; or 

(b) gives a written acknowledgment of the debt signed by the 
debtor or his duly authorized agent to his creditor or the 
agent of the creditor; or 

(c) makes a part payment on account of the principal debt or 
interest th~reon, to his creditor or the agent of the credi
tor-

then an action to recover any such debt may be brought within 
six years from the date of the promise, acknowledgment or part 
payment, as the case may be, notwithstanding that the action would 
otherwise be barred under the provisions of this Act. 
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(2) A written ackno\vledgment of a debt shall have full effect 
whether or not a promise to pay can be implied therefrom and 

/ 

whether or not it is accompanied by a refusal to pay. 

S.. Where there are two or more joint debtors, joint contractors, 
joint obligors or joint covenantors, or executors or administrators 
of any debtor, contractor, obligor or covenantor, no such joint debtor, 
joint contractor, joint obligor or joint covenantor, or executor or 
administrator shall lose the benefit of this Act so as to be chargeable 
in respect or by reason only of any written acknowledgment or 
promise made and signed, or by reason of any payment o.f any prin
cipal or interest made, by any other or others of them. 

9. In actions commenced against two or more such joint debtors, 
joint contractors, joint obligors or joint covenanters, or executors or 
administrators, if it appears at the trial or otherwise that the plaintiff, 
though barred' by this Act, as to one or more of such joint debtors, 
joint contractors, joint obligors or joint covenantors, or executors 
or administrators, is nevertheless entitled to recover against any other 
or others of the defendants by virtue of a new acknowledgment, 
promise or payment, judgment shall be given for the plaintiff as to 
the defendant or defendants against whom he is entitled to recover. 
and for the other defendant or defendants against the plaintiff. 

10. No endorsement or memorandum of any payment written or 
made upon any promissory note, bill of' exchange or other writing, 
by or on behalf of the person to whow the payment has been made, 
shall be deemed sufficient proof of the payment, so as to take the 
case out of the operation of this Act. 

11. This Part shall apply to the case of any claim of the nature 
hereinbefore mentioned, alleged by way of counterclaim or set-off 
on the part of any defendant. 

PART II 

CHARGES ON LAND, LEGACIES, ETC 

12.-( 1) No proceedings shall be taken to recover any rent 
charge or any sum of money secured by any mortgage or lien, or 
Qtherwise charged upon or payable out of any land or rent charge 
or to recover any legacy, whether it is or is not charged upon land, or 
to recover the personal estate or any share of the personal estate of 
any person dying intestate and possessed by his personal represent~ 
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tive, but within ten years next after a present right to recover the 
same accrued to some person capable of giving a discharge for or re
lease of the same, unless prior to the expiry of such ten years some 
part of the rent charge, sum of money, legacy or estate or share or 
some interest thereon has been paid by a person bound or entitled to 
make a payment thereof or his duly authorized agent to a person 
entitled to receive the same or his agent, or some acknowledgment in 
writing of the right to such rent charge, sum of money, legacy 
estate or share signed by any person so bound or entitled or his: duly 
authorized agent has been given to a person entitled to receive the 
same or his agent, and in such case no action shall be brought but 
within ten years after such payment or acknowledgment, or the last 
of such payments or acknowledgments, if more than one was made 
or given. 

(2) In the case of a reversionary interest in land, the right to 
recover the s11m of money charged thereon shail not be deemed to 
accrue until the interest has fallen into possession. 

(3) (If it is intended to limit cbarges created by writs of execu
tion, a special cla.use should be inserted here which 'would probably 
vary in different jurisdictions ) 

13.-( I) No arrears of rent, or of interest in respect of any sum 
of money to which the immediately preceding section applies or any 
damages in respect of such arrears shall be recovered by any pro
ceeding, but within six years, next after a present right to recover 
the same accrued to some person capable of giving a discharge for 
or release of the same unless, prior to the expiry of such six years, 
some part of the arrears pas been paid by a person bound or entitled 
to make a payment thereof or his duly authorized agent to a person 
entitled to receive the same or his agent or some acknowledgment in 
writing of the right to the arrears signed by a person so bound or 
entitled or his duly authorized agent has been given to a person 
entitled to receive the arrears or his agent, and in such case no pro.
ceeding shall be taken but within six years after such payment or 
acknowledgment, or the last of such payments or acknowledgments, 
if more than one was made or given 

(2) Subsection (I) shall not apply to an action for redemption 
or similar proceedings brought by a mortgagor or by any person 
claiming under him. 

14~ Where any prior mortgagee or other encumbrancer has been 
i'n possession of any land within one year next before an action is 
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brought by any person entitled to a subsequent mortgage or other 
encumbrance on the same land, the person entitled to the subsequent 
mortgage or encumbrance may recover in such action the arrears of 
interest whkh have become due during the whole time that the prior 
mortgagee or encumbrancer was in such possession or receipt, 
although that time may have exceeded such term of six years. 

15.-(1) No action shall be brought to recover any sum of 
money or legacy charged upon or payable out of amy land or rent 
charge, though secured by an express trust, or to recover any arrears 
of rent or of interest -in respect of any sum of money or legacy so 
charged or payable or so secured, or any damages in respect of such 
arrears, except within the time within which the same would be 
recoverable if there were not any such trust. 

(2) The preceding subsection shall apply only as between the 
person entitled to the charge and the owner of the land or of some 
other charge thereon and shall not operate so as to affect any claim 
of a cestui que trust against his trustee for property held on an express 
trust. 

PART III. 

LAND 

R!GHT TO T.b..KE PROCEED1NGS. 

GENERAL PRINCIPLE. 

16. No person shall take proceedings to recover any land (includ
ing proceedings for foreclosure under any mortgage or charge) but 
within ten years next after the time at which the right to do so first 
accrued to some person through whom he claims (hereinafter caJled 
"predecessor") or ·if such right did not accrue to a predecessor then 
within ten years next after the time at which such right first accrued 
to the person taking the proceedings (hereinafter called "claimant"). 

SPECIAL CASES 

Dispossession, Etc 
17. Where the claimant or a predecessor has in respect of the 

estate or interest claimed been in possession of the land or in receipt 
of the profits thereof and has while entitled thereto been dispos
sessed or has discontinued such possession or receipt the right to 
take proceedings to recover the land shall be deemed to have first 
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accrued at the time of such dispossession or discontinuance of pos
session or at the last time at which any such profits were so received. 

Succession on Death. 

18. Where the claimant claims the estate or interest of a deceased 
predecessor who was in possession of the land or in receipt of the pro
fits thereof in respect of the same estate or interest at the time of his 
death and was the last person entitled to such estate or interest who 
was in such possession or receipt' the right to take proceedings to 
recover the land shall be deemed to have first accrued at the time 
of the death of the predecessor. 

A liem1tion. 

19. Where the claimant claims in respect of an estate or interest 
in possession, granted, appointed or otherwise assured to him or a 
predecessor by a person b,eing in respect of the same estate or inter
est in the possession of the land or in receipt of the profits thereof 
and no person entitled under the assurance has been in such pos
session or receipt the right to take proceedings to recover the land 
shall be deemed to have first accrued at the time at which the claim
ant or his predecessor became entitled· to such possession or receipt 
by virtue of the assurance 

Forfeiture. 

20. Where the claimant or the predecessor becomes entitled by 
reason of forfeiture or breach of condition, then the righ~ to take 
proceedings to recover the land shall be deemed to have first accrued 
whenever the forfeiture was incurred or the condition was broken. 

FUTURE ESTATES 

Owner of Particular Estate in Possession. 

21 .. Where the estate or interest claimed has been an estate or 
interest in reversion or remainder or other future estate or interest, 
including therein an executory devise and no person has obtained' the 
possession of the land or in receipt of the profits thereof in respeCt of 
such estate or interest, the right to take proceedings to recover the 
land shall be deemed to have first accrued at the time at which the 
estate or interest became an estate or interest in possession, by the 
determination of any estate or estates •in respect of which the land 
has been held or the profits thereof have been received notwith
standing the -claimant or the predecessor has at any time previously 
to the creation of the estate or estates which has determined been in 
the possession of the land or the receipt of the profits thereof. 
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Oumer of Particular Estate Out of Possession. 

22. If the person last entitled to any particular estate on which 
any future estate or interest was expectant was not in possession of 
the land or in receipt of the profits thereof at the time when his 
interest determined, no proceedings to recover the land shall be taken 
by any person becoming entitled in possession to a future estate or 
interest but within ten years next after the time when the right to 
take proceedings first accrued to the person whose interest has so 
determined, or within five years next after the time when the estate 
of the person becoming entitled in possession has become vested in 
possession, whichever of these two periods is the longer 

Settlement While Statute is Running. 

23. If the right to take proceedings to recover the land has been 
b:!rred, no person afterwards claiming to be entitled to the same 
land in respect of any subsequent estate or interest under any will 
or assurance executed or taking effect after the time when a right to 
take proceedings first accrued to the owner of the particular estate 
whose interest has so determined, shall take proceedings 

Successive Estates in Same Person. 

24. When the right of any person to take proceedings to recover 
any land to which he may have been entitled for an estate or inter-" 
est in possession entitling him to take proceedings has been barred 
by t·he determination of the period which is applicable in such case, 
and such person has at any time during the said period been entitled 
to any other estate, interest, right or possibility in reversion, remain
der or otherwise in or to the same land no proceedings shall be taken 
by him or any person claiming through him to recover the land in 
respect of such other estate, interest, rtght or possibility, unless in 
the meantime the land has been recovered by some person entitled 
to an estate, interest or right which has been limited or taken effect 
after or in defeasance of the estate or interest in possession. 

Forfeiture. 

25. When the right to .take proceedings to recover any land first 
accrued to a daimant or a predecessor by reason of any forfeiture or 
breach of .condition, in respect of an estate or interest in reversion 
or remainder and the land has not been recovered by virtue of such 
right, the right to take proceedings shall be deemed to have first 
accrued at the time when the estate or interest became an estate or 
interest in possession. 
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LANDLORD AND TENANT. 

Wrongful Receipt of Rent 

26. Where any person is in possession or in receipt of the profits 
of any land by virtue of a lease in writing, by which a rent amount
ing to the yearly sum or value of four dollars or upwards. is reserved, 
and the rent reserved by such lease has been received by some per-' 
son wrongfully daiming to be entitled to the land in reversion 
immediately expectant on the determination of the lease, and no pay
ment in respect of the rent reserved by the lease has afterwards been 
made to the person rightfully entitled thereto, the right of the claim
ant or his predecessor to take proceedings to recover the land after 
the determination of the lease, shall be deemed to have first accrued 
at the time at which the rent reserved ·by the lea·se was first so 
received by the person wrongfully claiming as aforesaid and no such 
right shaH be deemed to have first accrued upon the determination 
of the lease to the person rightfully entitled. 

Tenancy from Year to Year. 

27. Where any person is in possession or in receipt of. the profits 
of any land as tenant from year to year, or other period, without any 
lease in writing, the right of the claimant or his predecessor to take 
proceedings to recover the land shall be deemed to have first accrued 
at the determination of the first of such years or other periods, or at 
the last time (prior to his right to take proceedings being barred 
under any other provisions of this Act) when any rent payable in 
respect of such tenancy was received by the claimant or his pre
decessor or the agent of either whichever last happens 

T e1zanc~y at Will. 
28.-( 1) Where any person is in possession or in receipt of the 

profits of any land as tenant at will, the right of the cl<dmant or his 
predecessor to take proceedings to recover the land, shall be deemed 
to have frrst accrued either at the determination of the tenancy, 
or at the expiration of one year next after its commencement, at 
which time, if the tenant was then in possession, the tenancy shall 
be deemed to have been determined. 

(2) No mortgagor or cestui que trust under an express trust shall 
be deemed to be a tenant at will to his mortgagee or trustee within 
the meaning of this section . . 

CONCEALED FRAUD. 

29.-(I) In every case of concealed fraud of the person setting 
up this Part as a defence, or of some other perso.n through whom 
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such first mentioned person claims, the right of any person to bring 
an action for the recovery of any land of which he or any person 
through whom he claims may have been deprived by such fraud, 
shall be deemed to have first a.ccrued at and not before the time at 
which such fraud was or with reasonable diligence might have been 
first known or discovered 

(2) Nothing in subsection ( 1) shall enable any owner of land to 
bring an action for the recovery of such land, or for setting aside 
any conveyance thereof, on account of fraud against any purchaser 
in good faith for valuable consideration, who has not assisted in 
the commission of such fraud, and who, at the time that he made 
the purchase, did not know, and had no reason to believe, that any 
such fraud had been committed. 

ACKNOWLEDGMENTS OF TITLE. 

30. When any acknowledgment in writing of the title of a per
son entitled to any land signed by the person in possession or in 
receipt of the profits of the land or his duly authorized agent has 
been given to him or his agent prior to his right to take proceedings 
to recover the land having been barred under the provisions of this 
Act, then the possession or receipt of or by the person by whom the 
acknowledgment was given shall be deemed, according to the mean
ing of this Act, to have been the possession or receipt of or by the 
person to whom or to whose agent such acknowledgment was given 
at the time of giving the same, and the right of the last mentioned 
person, or of apy person claiming through him, to take proceedings 
shall be deemed to have first accrued at and not before the time at 
which the acknowledgment, or the last of the acknowledgments, if 
more than one, was given. 

DISABI LlTIES. 

31.-( I) If at the time at which the right to take proceedings 
to recover any land or to bring an action to redeem any mortgage 
fin;t accrued to any person he was under disability, then such per
son or a person claiming through him may (notwithstanding any
thing in this Part or Part IV) take proceedings at any time within 
six years next after the person to whom the right first accrued first 
ceased to be under disability or died, whichever event first happened, 
provided that if ~e died without ceasing to be under disability, no 
further time to take proceedings shall be allowed, by reason of the 
disability of any other person. 
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(Z) Notwithstanding anything in this section, no proceedings 
shall be taken by a person under di~ability at the time the right to 
do so first accrued to him or by any person claiming through him 

) 

but within thirty years next after that time. 

PART IV. 

MORTGAGES OF REAL AND PERSONAL PROPERTY 

Redemption. 

32.-( I) When a mortgagee has obtained the possession of any 
property real or personal comprised in his mortgage or is in receipt 
of the profits of any land therein ,comprised the mortgagor or any 
person claiming through him shall not bring any action to redeem 
the mortgage but within ten years. next after the time at which the 
mortgagee obtained such possession or first received any such profits 
unless prior to the expiry of such ten years an acknowledgment in 
writing of title of the mortgagor or of his right to redeem is given to 
the mortgagor or some person claiming his estate or interest or to 
the agent of such mortgager or person signed by the mortgagee or 
the person claiming through him or the duly authorized agent of 
either of them; and in such case, no such action shall be brought but 
within ten years next after the time at which the acknowledgment or 
the 1ast of the acknowledgments, if more than -one was given 

(2) Where there is more than one mortgagor or more than one 
person daiming through the mortgagor or mortgagors, the acknow
ledgment, if given to any nf the mortgagors or persons or his or 
their agent, shall be as effectual as if the same had been given to all 
the mortgagors or persons. 

(3) Where there is more than one mortgagee or more than one 
person claiming the estate or interest of the mortgagee or mortgagees, 
an acknowledgment signed by one or more of such mortgagees or 
persons or his or their duly authorized agent, shall be effoctual only 
as against the party or parties signing as aforesaid, and the person 
or persons claiming any part of the mortgage money or property by, 
through or under him or them, and any person or persons entitled 
to any estate or estates, interest or interests, to take effect after or in 
defeasance of his or their estate or estates, interest or interests and 
shall not operate to give to the mortgagor or mortgagors a right to 
tedeem the mortgage as against the person or persons entitled to any 
undivided or divided !part of the money or property. 
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( 4) Where such of the mortgagees or persons aforesaid as have 
given such acknowledgment are entitled to a divided part of the 
property comprised in the mortgage or some estate or interest there
in, and not to any ascertained part of the mortgage money, the mort
gagor or mortgagors shall be entitled to redeem the same .divided 
part of the property on payment with interest of the part of the 
mortgage money which bears the same proportion to the whole of 
the mortgage money as the value of the divided part of the property 
bearSI to the value of the whole of the property comprised in th1e 
mortgage. 

Foreclosure: Acknowledgments and Part Payment. 

33. When any person bound or entitled to make payment of the 
principal money or interest secured by a mortgage of pr~perty real 
or personal or his duly authorized agent, at any time prior to the 
eXipiry of ten years from the accrual of the mortgagee's right to take 
foreclosure proceedings or to take proceedings to recover the prop
erty, pays any part of such money or interest to a person entitled to 
receive the same, or his agent, the right to take proceedings shall be 
deemed to have first accrued at (and not before) the time at which 
the payment or the last of the payments, if more than one, was made, 
or if any acknowledgment of the nature described in section 30 was 
given, after that time, then at the time at which the acknowledgment 
or the last of the acknowledgments, if mote than one, was given. 

PART V. 

TRUSTS AND TRUSTEES 

34. Subject to the other provisions of this Part no claim of a 
cestui que trust against his trustee for any. property held on an 
express trust, or in respect of any breach of such trust, shall be held 
to be barred by any statute of limitations 

35.-( I) In this section "trustee" includes an executor, an 
administrator and a trustee whose trust arises by construction or 
implication of law as well as an express trustee, and al1so includes a 
joint trustee 

(2) In an action against a trustee or any person claiming through 
him, except where the daim is founded upon any fraud or fraudulent 
breach of trust to which the trustee was party or privy, or is to 
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recover trust property or the proceeds thereof still retained by the 
trustee, or previously received by the trustee and converted to his 
use, 

(a) All rights and privileges conferred by any statute of limit
ations shall be enjoyed in the like manner and to the like 
extent as they would have been enjoyed in such_ action if 
the trustee or person claiming through him had not been 
a trustee or person claiming through a trustee; 

(b) If the action is brought to recover money or other property, 
and is one to which no statute of limitations applies, the 
trustee or person claiming through him shall be entitled to 
the benefit of, and be at liberty to plead, the lapse o\, time 
as a bar to such action in the like manner and to the same 
extent 'as if the claim had been against him in an action 
for money had and received; 

But so nevertheless that the statute shall run against a married. 
woman entitled in possession for her separate use, whether with or 
without restraint upon anticipation, but shall not begin to run 
against any beneficiary unless and until the interest of such bene
ficiary becomes an interest in possession. 

(3) No beneficiary, as against whom there would be a g9od 
defence by virtue of this section, shall derive any greater or other 
benefit from a judgment or order obtained by another beneficiary 
than he couid have obtained if he had brought the action and this 
section had been pleaded. 

36. Where any property is vested in a trustee upon any express 
trust, the right of the cestui que trust or any person claiming 
through him '"to bring an action against the trustee or any person 
claiming through him to recover the property, shall be deemed to 
have first accrued at and not before the time at which it was con
veyed to a purchaser for a valuable consideration, and shall then be 
deemed to have accrued only as against such purchaser and any 
person claiming through him 
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PART VI. 

GENERAL. 

Possession. 
37.-( J) No per.son shall be deemed to have been in possession 

bf any land, within the meaning of this Act, merely by reason of 
having made an entry thereon. 

(2) No continual or other claim upon or near any land shall 
preserve any right of making an entry or distress or bringing an 

action 

(3) The receipt of the rent payable by any tenant at will, tenant 
from year to year or other lessee, shall, as against such lessee or any 
person claiming under him, but subject to the lease, be deemed to be 
the receipt of the profits of the land for the purposes of this Act. 

Effect of Expiry of Statutory Period. 
38;. At the determination of the period limited by this Act, to any 

person for taking proceedings to recover any land, rent charge or 
money charged on land, the right and title of such person to the 
land, or rent charge or the recovery of the money out of the land 
shaH be extinguished. 

Title of Administrator. 
39. For the purposes of Part§ I I, Ill and l V, an administrator 

claiming the estate or interest of the deceased person of whose prop
erty he has been appointed administrator, shall be deemed to claim 
as if there had been no interval of time between the death of such 
deceased person and the grant of the letters of administration 

Defendant out of tbe Province. 
40. If a person is out of the province at the time a cause of action 

against him arises within the province, the person entitled to the 
action may bring the same within two years after the return of the 
first mentioned .perSon to the province or within the time otherwise 
limited by this Act for bringing the action. 

41.-( 1) Where a person has any cause of action against joint 
debtors or joint contractors, he shall not be entitled to any time 
within which to commence such action against such of them as were 
within the pmvince <\t the time the cause of action accrued by rea
son only that one or more of them was at such time out of the 
province. 

c.c.-6 



82 

(2) A person having such cause of action shall not be barred 
from commencing an action against any joint debtor or joint con~ 
tractor, who was. out of the province at the time the cause of action 
accrued, after his return to t:he province by reason only that judg~ 
ment has been already recovered against such of the joint debtors 
br joiht contractors as were at such time within the province 

Application of Act. 
42. The provisions of this Act shall apply to all cause.s of action 

whether the same arose before or after the coming into force of this 
Act, but no action shall be barred merely by its operation until the 
expiry of six months from its coming into force: 

Provided, that all actions that wo·uld have been barred by 
effiuxion of time during such six months under the provisions of the 
law existing immediately prior to the coming into force of this Act 

' ' 
shall be barred as if such law were still existing 

Acquiescence. 

43. Nothing in this Act shall interfere with any rule of equity in 
refusing relief on the ground of acquiescence, or otherwise, to any 
person whose right to bring an action is not barred by virtue of 
this Act. 

Repeal. 

44. The following Acts or parts of Acts are hereby repealed, 
namely 

Interpretation of Act. 

45. This Act sh~ll be so interpreted and construed as to effect its 
general purpose of making uniform the law of those province~ which 
enact it 

Coming into Force. 

46. This Act shall come into force on the 

' 19 
day of 
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APPENDIX D. 

REPORT ON PROPOSED AMENDMENTS TO THE UNIFORM 
CONDITIONAL SALES ACT. 

To tbe Conference of Commissioners on Uniform.ity of Legislation 
in Canada 

GEN TLEMEN,....,.-On behalf of the Honourable Attorney-General for 
British Columbia, Mr. Pineo submitted to the President certain 
correspondence regarding proposed amendments to The Conditional 
Sales Act Mr. Pitblado thought it advisable to have a Committee 
consider the proposals and report thereon to the meeting in August. 
and he therefore appointed the Manitoba Commissioners as a com
mittee to deal with the matter. 

There were three separate proposals referred to in the corres~ 
pondence. First· amendment of subsection (2) of section 3; 
Second amendment or repeal of section 12, Third: amendment . 
respecting a right of lien for repair work done on motor cars 

Subsection (2) of section 3 is as follows:-
Such provision shall be evidenced by a writing signed prior to or 

at the time of delivery of the goods, by the buyer or his agent, giving a 
description of the goods by which they may he readily and easily known 
and distinguished, and stating , the amount unpaid of the purchase 
price or the terms and conditions of the hiring, and a true copy of such 
writing shaH be file,d within twe•ty days after it has been signed, with 
the proper officer of the registration district in which the buyer resided 
at the time of the making of the conditional sale, or, in case his resi
dence is outside the Province, of the district where the goods are de
ivered 

Re: I. The Legislative Assembly of British Columbia by Bill 
No. 29 of the Session of 1930 amended subsection (2) of section 3 
by inserting after the word "of" where it first occurs in the second 
line the words "or within ten days after" and by striking out the 
word "twenty" in the sixth line and substituting therefor the word 
"thirty " The Manitoba Commissioners approve of this amend
ment We would point out that the substitution of the word 
"thirty" for the word "twenty" is in line with the ideas of the Com
missioners when the uniform Act was drafted, see 1921 Proceedings, 
p:~ge 83: 

lt has been thought that twenty days after the writing is signed 
might fairly meet the requirements of all parts of the country, but 
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where the conditions of settlement differ so widely it is probable that 
different provinces will continue to differ in the length of the period 
prescribed 

One of the correspondents also suggested that the words "signed 
prior to or at the time of delivery of the goods" should be elimin
ated owing to the difficulty of complying with this provision in the 
remote parts of the Province. These words were considered neces
sary at the time the legislation was prepared, see 1921 Proceedings, 
page 83: 

The words "signed prior to or at the time of delivery" are not in 
the provincial Acts but are deemed necessary to complete the protection 
of innocent purchasers, 

It was also felt that their' deletion might open up methods of 
evading the provisions of the Act <but that if certain implement 
dealers were in an impossible position under the section as origin
ally drafted the clause might be altered so as to read "signed prior 
to or at the time of or within ten days after delivery of the goods:' 
This suggestion has been induded in the British Columbia amend
ment The Committee recommends that the amendments made by 
the L~gislature of British Columbia in Bill No. 29 of the Session of 
1930 be approved by the Conference. · 

One of the correspondents suggested that the sections of the 
Alberta, Saskatchewan and Ontario acts to the effect that the Act 
should not apply to the sale or bailment of manufactured goods 
which at the time of delivery have the manufacturer's or vendor's 
name painted, printed or stamped rilereon be inserted in the uniform 
Act. It is fe1t that the whole object of the uniform Act would be 
destroyed if manufactured goods were not within its pmvisions 
and recommends that the proposed amendment be rejected by the 
Conference. 

Re: 2. Section 12 of the Uniform Act is as follows: 
If the goods have been affixed fo realty they shall remain subject 

to the rights of the seller as fully as they were before being so affixed 
but the owner of such realty or any purchaser, lessee, mortgagee or ten
ant or other encumbrancer thereof shall have the right as against th{ 
seller to redeem the goods upon payment of the amount owing on thef1?. 

It was evidently felt upon the authority of Hayward and Dood: 
v. Lim Bang, 19 B.C R. 38'1, and Goldie & McCullough< v. Tow? 
of Uxbridge, I 3 0. W. R. 696, that this section permitted the vendo 
of goods sold under conditional sale which had been affixed to thr 
realty to repossess them fro.m subsequent mortgagees or purchaser 
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of the realty who had taken without notice. The most recent case 
seems to be Welsb v. General Refrigeration Limited, [1929] 3 
W W R. 360. A refrigeration plant which might well have been 
considered a fixture was removed by the vendor and the court 
ordered it to be replaced because the defendant had failed to re-
gister the conditional sale agreement within the time limited by 
the Act. The implication being that if it had been properly re
gistered the vendor would have the right to remove it even though 
the subsequent purchaser had purcha'sed the realty without notice 
of the conditional sale There are two methods of dealing with 
this problem namely, either repeal the section or amend it. It was 
suggested that by way of amendment provision might be made for 
registration of liens which affected realty in the registry or land 
titles offices The Committee, however, felt that this would be un
wise Another suggestion was to the effect that if t.he section was 
repealed there was possibly sufficient protection for the manufac
turer by registering under "The Mechanics Lien Act" within the 
time limited by that Act after installation of the material It is 
felt by your Cornmittee that it is essential to protect the innocent 
purchaser or mortgagee of realty against a vendor under a condi- · 
tiona\ sale removing chattels which have become affixed to the 
realty and damaging the building by their removal If ·the section 
were repealed then we take it the law would be that laid down in 
C ED., Western Edition, vol. I, page 730, paragraph (53): 

Chattels subject to conditional sale and subsequently affixed to the 
freehold would pass to a mortgagee, or purchaser of real estate taking 
without express notice of the lien agreement and this inespective of 
whether it was registered or not 

On the other hand a good case can be made out for the reten
tion of the principle embodied in the present section. 

Your Committee feels that the rights of the conditional sale 
vendor to goods that have been affixed to realty should be retained 
but that they should be subject to three conditions: 

1 That where goods, the subject of a conditional sale are 
affixed to realty the conditional sale agreement shall con
tain an exact description of the realty to which the goods 
are to be affixed; 

I I That the officer in whose office conditional sale agreements 
are registered should keep a separate and distinct register 
in which such agreements should also be recorded under 
the real estate description so that an intending purchaser 
or mortgagee· could ascertain whether any lien under a 
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conditional sale existed against the realty he proposes to 
purchase or to advance money on the security thereat; 

Ill. Upon default under a conditional sale agreement where the 
goods are affixed to realty the vendor before taking pos
session shall give the purchaser of the goods and the regis.,. • 
tered owner of the realty and any mortgagee thereof written 
notice of his intention to remove the goods and if within a 
specified number of days after receipt of the notice the 
purchaser, registered owner, or mortgagee does not redeem 
the goods by payment of the amount owing on them the 
vendor shall have the right to repossess and remove the 
goods. 

i 

Your Committee feels that this is the only practical way of 
dealing with the problem and if the Conference approves of the 
suggestions, recommends that the British Columbia Commissioners 
be appointed to draft the amendments and submit them to the 
various provincial Commissioners for criticisms or suggestions and 
if no amendments are proposed, or if proposed are agreed to by 
the British Columbia Commissioners, that the amendments be con
sidered approved by the Conference. The work, if possible, should 
be completed before the end of the year so ti' .. "lt any Province could 
enact the proposed amendments at the coming session if it so desired. 

Re: 3 Following the decision of Alliance Fi11ance Corporation 
v Simmons, [1928] 3 \V.\V.R. 621, in which it was held that where 
the agreement for a conditional sale of a motor car contained the 
following clause: 

We (that is the buyer) shall not at any time suffer or permit any 
charge or lien whether possessory or otherwise to exist against said 
automobile 

negatived the idea that the buyer could authorize the doing of re
pairs in such a way as to give the repairer a lien The Legislative 
Committee of the Victoria Bar Association felt that some provision 
should be made by statute to provide that the common law right 
of lien for repair work done upon chattels should obtain even where 
the chattel was subject to a conditional sale agreement It was 
thought that repair ·work done to a car was something almost in 
the nature of salvage but that the right of lien. should not include 
anything except necessary repairs. 

Your Committee felt that this problem could be dealt with with
out amendment to The Conditional Sales Act by enacting necessary 
legislation in another statute. Manitoba has an Act called The 
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Garage Keepers Act in which every garage keeper has a lien upon "
motor vehicle for services rendered upon it. Services include bona 
fide repairs to a motor vehicle or the supplying o.f parts or acces
sories thereto, or the painting, stabling or caring for a motor vehicle. 
The lien is realized by sale of the motor vehicle under the provisions 
of the statute This year the Act was further amended to provide 
for the marking of rented storage batteries and providing that 
rented ~torage batteries shall not be kept by a person for a period 
longer than fourteen days Procedure was also laid down for a 
summary method of enforcing their return. It would seem that 
there would be a number of matters in connection with motor cars 
and garage keepers that it might be well to make provision for 
in a separate statute and not by way of amendment to The Con
ditional Sales Act Your Committee therefore recommends that 
whatever provisions any Province considers necessary be provided 
in a separate, statute and not by way of amendment to The Con
ditional Sales Act. 

All of which is respectfully submitted to the Conference. 
ISAAC PrTBLADO. 

RICHARD \V. CRAIG 

R. MuRRAY FrsHER. 

AN ACT TO A~l\iEND THE "CONDITIONAL SALES ACT." 

HIS Majesty, by and with the advice and consent of the Legis
lative Assembly of the Province of British Columbia, enacts as 
follows· 

1. This Act may be cited as the "Conditional Sales Act Amend
ment Act, 1930." 

2. Section 3 of the "Conditional Sales Act," being chapter 44 of 
the "Revised Statutes of British Columbia, 1924," is amended by 
inserting after the word "of," where it first occurs in the second 
line of subsection (2), the words "or within ten days after"; and 
by striking out the word "twenty" in the sixth line of subsection 
(2), and substitllting therefor the word "thirty." 
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APPENDIX E. 

DRAFT ARBITRATION ACT. 

Submitted by Canadian Chamber of Commerce. 

Section 1.-TJTLE. The short titJe of this act shall be lmown 
as the Province of ---- Arbitration Act. 

Section 2.-VALID!TY oF ARBITRATION AGREEMENTs. A provi~ 
sion in any written contract to settle by arbitration a controversy 
thereafter arising out of such contract, or out of the refusal to per~ 
form the whole or any part thereof, or an agreement in writing 
between two r0r more persons to submit to arbitration any controv~ 
ersy existing between them at the time of the agreement to submit, 
shall be valid, irrevocable and enforceable save upon such grounds 
as exist at law or in equity for the revocation of any contract; 
provided, however, that this Act shall not apply to collective con
tracts between employers and employees, or between employers and 
associations of employees in respect of terms or conditions of em-
ployment (labor disputes). ' 

Section 3.-STAY OF PROCEEDINGS BROUGHT IN VIOLATION OF 

ARBITRATION AGREEMENT: If any suit or proceeding be brought 
upon any issue referable to arbitration under an agreement in writ
ing for such arbitration, the oourt in which such suit is pending, 
upon being satisfied that the issue involved in such suit or proceed
ing is referable to arbitration under such an agreement, shall on 
application of one of the parties stay the trial of the action until 
such arbitration has been had in accordance with the terms of the 
agreement, providing the applicant for the stay is not in default in 
proceeding with such arbitration. 

Section 4.-REMEDY IN CAsE 6F DEFAULT-· J URJSDICTION
PETITION AND NoTlCE-HEARING AND PRoCEEDINGS: The party ag
grieved by the alleged failure, neglect or refusal of another to per
form under a written agreement for arbitration may petition- any 
court of record having jurisdiction of the parties or of the property 
for an order directing that such arbitration proceed in the manner 
provided for in such agreement Five days' notice in writing of 
such application shall be served upon the party in default Service 
thereof shall be made in the manner provided by law for the service 
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of a summons The court shall hear the parties and upon being 
satisfied that the making o.f the agreement for arbitration or the 
failure to comply therewith is not in issue, the court shall make 
an order directing the parties to proceed to arbitration in accord
ance with the terms of the agreement. If the making of the arbi
tration agreement or the failure, neglect, or refusal to perform the 
same be in issue, the court shall proceed summarily to the trial. 
thereof If no jury trial be demanded the .court shall hear and 
determine such issue Where such an issue is raised, either party 
may, on or before the return day of the notice of application, de
mand a jury trial of such issue, and upon such demand the court 
shaH make an order referring the issue or issues to a jury called 
and impanelled in the manner provided for the trial of equity 
actions. If the jury find that no agreement in writing for arbi
tration was made or that there is no default in proceeding there
under, the proceeding shaH be dismissed. If the jury find that an 
agreement for arbitration was made in writing and that there is a 
default in proceeding thereunder, the court shall make an order 
summarily directing the parties to proceed with the arbitration in 
accordance with the terms thereof 

Section 5.-APPOINTMENT OF ARBITRATORS: If, in the agree~ 
ment, provision be made for a method of naming or appointing an 
arbitrator or arbitrators or an umpire such method shall be fol
lowed; but if no method be provided therein, or if a method be 
provided and any party thereto shall fail to avail himself of ~uch 
method, or if for any other reason there shall be a lapse in the 
naming of an arbitrator or arbitrators or an umpire, or in filling 
a vacancy, then upon the application of either party to the controv
ersr the court aforesaid or the court in and for the (district or 
wunty) in which the arbitration is to be held shall designate p.nd 
appoint an arbitrator or arbitrators or umpire, as the case may 
require, who shall act under the said agreement with the same force 
and effect as if he or they had been specifically named therein; 
and, unless otherwise provided in the agreement, the arbitration 
shall be by a single arbitrator. 

Section G.-APPLICATION HEARD As MoTIONS: Any applica
tion to the court hereunder shaH be made and heard in the manner 
provided by law for the making and hearing of motions, except as 
ctherwise herein expressly provided. 

Section 7.-"'Vv7
ITNESSES- SuMMONlNG -CoMPELLING ATTEN

DANCE· When more than one arbitrator is agreed to, aH the arbi-
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trators shall sit at the hearing of the case unless, by consent in 
writing, all parties shall agree to proceed with the hearing with a 
less number. The arbitrators selected either as prescribed ih this 
Act or otherwise, or a majority of them, may summon in writing 
any person to attend before them or any of them as a witness and 
in a proper case to bring with him or them any book, record, docu
ment, or paper which may be deemed material as evidence in the 
case. The fees for such attendance shall be the same as the fees 
of witnesses in courts of general jurisdiction. The summons shall 
issue in the name of the arbitrator or arbitrators, or a majority of 
them, and shall be signed by the arbitrator or arbitrators, or a 
majority of them, and shall be directed to the said person and 
shall be served in the same manner, as subpoenas to appear and 
testify before the court; if any person or persons so summoned to 
testify shaH refuse or neglect to obey said summons, upon petition 
the court in and for the (district or county) in which such arbitra
tors, or a majority of them, are sitting may compel the attendance 
of such person or persons before said arbitrator or arbitrators, or 
punish said person 01: persons for contempt in the same manner now 
provided for securing the attendance of witnesses or their punish
suits or proceedings pending in the ccurts of record in this province 

Section 8.-DEPOS!TIONS: Upon , petition, ;1.pproved by the 
arbitrators or by a majority of them, any court of record in and 
for the (district ·or county) in which such arbitrators, or a majority 
of them, are sitting may direct the taking of depositions to be used 
as evidence before the arbitrators, in the same manner and for the 
same reasons as provided by law for the taking of depositions in 
suits or proceedings pending in the courts of record in this Province. 

Section 9.-AwARD: The award must be in writing and must 
be signed by the arbitrators or by a majority of them. 

Section 10.-MollON TO CoNFIRM AwARD-jURISDICTION
NoTICE: At any time within one year after the award is made 
any party to the arbitration may apply to the court in and for 
the (district or county) within which such award was made, for 
an order confirming the award, ai1d thereupcn the court must grant 
such an order unless the award is vacated, modified, or corrected 
as prescribed in the next two sections. Notice in writing o[ the 
application shall be served upon the adverse party or his attorney 
five days before the hearing thereof. 
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Section 11.-MmJoN To VACATE AwARD-GROUNDs-REHEAR

ING: In either of the following cases the court in and for the 
(district or county) wherein the award was made must make an 
order vacating the award upon the application of any party to 
the arbitration. 

(a) Where the award \vas procured by corruption, fraud or un"
due means 

(b) Where there was evident partiality or corruption on the part 
of the arbitrators, or either of them. 

(c) Where the arbitrators \\'ere guilty of misconduct in refusing 
to postpone the hearing, upon sufficient cause shown, or in refusing 
10 hear evidence pertinent and material to the controversy, or of 
any other misbehaviour by which the rights of any party have been 
prejudiced 

(d) Where the arbitrators exceeded their powers, or so imper
fectly executed them that a rnutual, final and definite award upon 
the subject-matter submitted was not made 

Where an award is vacated and the time within which the agree
ment required the a\\'ard to be made has not expired the court may, · 
m its discretion, direct a rehearing by the arbitrators 

Section 12.-Mo1·toN To Mootr:Y OR CoRRECT AwARD

GROUNDS In either of the following cases the court in and for the 
(district or county) ·wherein the award was made must make an 
order modifyihg or cortecting the award upon the application of 
any party to the arbitration 

(a) Where there was an evident material miscalculation of fig
ures or an evident material mistake in the description of any person, 
thing, or property referred to in the award. 

(b) Where the arbitrators have awarded upon a matter not sub
mitted to them unless it is a matter not affecting the merits of the 
decision upon the matters submitted. 

(c) Whete the award is imperfect in matter of form not affect
ing the merits of the controversy 

The order must modify and correct the award, so as to effect 
the intent thereof and promote justice between the parties. 

Section 13.-J UDGMENT UPoN AwARD: Upon the granting 
of an order confirming, modifying or correcting an award, judgment 
may be entered in conformity therewith in the court wherein the 
order was granted. 
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Section 14.-NoTICE oF MoTIONs-WHEN MADE-SERVICE
STAY OF PRocEEDINGs: Notice of a motion to vacate, modify, or 
correct an award must be served upon the adverse party or his 
attorney within three months after the award is filed or delivered, 
as prescribed by law for service of notice of a motion in an action 
For the purposes of the motion any judge who might make an order 
to stay the proceedings in an action brought in the same court may 
make an order, to be served with the notice of motion, staying the 
proceedings of the adverse party to enforce the award 

Section 15.-REcORD-FiuNG-]UDGMENT-EFFECT AND EN
FORCEMENT: Any party to a proceeding for an order confirming, 
modifying or ·correcting an award shall, at the time such order is 
filed with the clerk for the entry of judgment thereon, also file the 
following papers with the clerk: 

(a) The agreement, the selection or appointment, if any, of an 
additional arbitrator or umpire, and each written extension of the 
time, if any, within which to make the award. 

(b) The award. 

(c) Each notice, affidavit, or other paper used upon an applica
tion to confirm, modify, or correct the award, and a copy of each 
order of the court upon such an application. 

The judgment shall be docketed as if it was rendered -in an actio11 
The judgment so entered shaH have the same force and effect. 

in all respects, as, and be subject to all the provisions of law relat
ing to, a judgment in an action; and it may be enforced as if it 
had been rendered in an action in the court in which it is entered. 

Section 16.-APPEALS · An appeal may be taken from an 
order confirmining, modifying, correcting or vacating an award, or 
from a judgment entered upon an award, as from an order or 
judgment in an action. 

Section 17.-CoNSTITUTIONALIT\': If any prov1s1on of this 
Act or the application thereof to any person or circumstances is held 
invalid, the validity of the remainder of the Act and of the appli
cation of such provisions to other persons and circumstances sh~ll 
not be affected thereby 

Section 18.-INCONSISTENT AcTs REPEALED-TIME OF TAK
JNG EFFECT-APPLICATION: Ali Acts and parts of Acts inconsistent 
with this Act are hereby repealed, and this Act shall take effect upon 
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its enactment, but shall not apply to contracts made pnor to the 
taking effect of this Act. 

L This draft Act is based upon the Draft State Arbitration Act 
which is being submitted to the various state legislatures in the 
United States and which has been endorsed by the Committee of 
Commercial Interests in the United States.] 
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APPENDIX F. 

STATUTES OF ONTARIO, 1930, CHAPTER 27. 

An Act respecting Contributory Negligence. 

H !S Majesty, by and with the advice and consent of the Legis
lative Assembly of the Province of Ontario, enacts as foll6ws: 

1. This Act may be cited as Tbe Negligence Act, 1930. 

2. In this Act "action" shall include counter-claim, "plaintiff" 
shall include a defendant who counter-claims, and "defendant" 
shall include a plaintiff against OI,Vhom a counter-claim is brought. 

3. In any action founded upon the fault or negligence of two 
or more persons the court shall determine the degree in which each 
of such persons is at fault or negligent, and where two or more per
sons are found liable they shall be jointly and severally liable to 
the person suffering loss or damage for such fault or negligence, 
but as between themselves, in the absence of any contract express 
or implied, each shall be liable to make contribution and indemnify 
each other in the degree in which they are respectively found to be 
at fault or negligent. 

4. In any action for damages which is founded upon the. fault 
or negligence of the defendant if fault or negligence is found on 
the part of the plaintiff which contributed to the damages, the court 
shall apportion the damages in proportion to the degree of fault 
or negligence found against the parties respectively. 

S. If it is not practicable to determine the respective degree of 
fault or negligence as between any parties to an action, such parties 
shall be deemed to be equally at fault or negligent. 

6. Whenever it appears that any person not already a party 
to an action is or may be wholly or partly responsible for the dam
ages claimed, such person may be added as a party defendant upon 
such terms as may be deemed just. 

7. ln any action tried with a jury, the degree of fault or negli
gence of the respective parties shall be a question of fact for the 
Jury 
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S. Where the damages are occasioned by the fault or negligence 
of more than one party, the court shall have power to direct that 
the plaintiff shall bear some portion of the costs if the circumstances 
render this just. 

9. The Contributory Negligence Act, being chapter 103 of the 
Revised Statutes of 1927, is repealed 
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APPENDIX G. 

DRAFT SECTIONS FOR INSERTION IN THE PROVINC!AL 
EVIDENCE ACTS RESPECTING JUDICIAL NOTICE OF 

STATUTES AND PROOF OF STATE DOCUMENTS. 

(As revised and approved by the Conference of Commissioners 
on Uniformity of Legislation in Canada, in August, 1930) 

J !)DIC!AL NOTICE. 

1.-( l) Judicial notice shall be taken of all Acts of the Imperial 
Parliament, of all Acts of the Parliament of Canada, of all ordinances 
made by the Governor in Council of the Dominion of Canada, or 
the Lieutenant Governor in Council of any province, colony, or 

_ territory which, or some portion of which, forms part of the Dom
inion of Canada, of all Acts of the Legislature of any such province, 
colony or territory, whethei· enacted before or after the passing of 
''The British North America Act, 1867," and of ali statutes and Acts 
of the legislature or governing body of any dominion, common
wealth, state, province, colony, territory, possession or protectorate 
within the British Empire. 

(2) In this section "Imperial Parliament'' means the Parliament 
of the United Kingdom of Great Britain and Northern Ireland, as 
at present cqnstituted, or any former kingdom which included Eng
land, whether known as the United Kingdom of Great Britain and 
Ireland or otherwise. 

STATE DOCUl\1ENTS 

2.~( I) In this section, unless the context otherwise requires·~ 

(a) "British possession" means any dominion of His Majesty 
exclusive of the United Kingdom of Great Britain and 
Northern Ireland and of the Dominion of Canada; 

(b) "Dominion" includes commonwealth, state, province, terri
tory, colony, possession, and protectorate; and, where parts 
of a dominion are under both a central anc{ a local legisla
ture, includes both all parts under the central legislature 
and each part under a local legislature; 

(c) "Federal" as applied to state documents means of or per
taining to the Dominion o.f Canada; 
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(d) "Foreign s.tate" incl).ldes every dominion other than the 
United Kingdom of Great Britain and Northern l reland, 
the Dominion of Canada, or a British possession, 

(e) "Imperial" as applied to state documents, means of or per
taining to the United Kingdom of Great Britain and 
Northern Ireland, as at present constituted, or any former 
kingdom which included England, whether known as the 
United Kingdom of Great Britain and Ireland or otherwise; 

(f) "King's Printer" includes government printer or other 
official printer; 

(g) "Legislature" includes any legislative body or authority 
competent to make laws for a dominion, 

(b) "Provincial" as applied to state documents, means of or 
pertaining to a province or territory within the Dominion 
of Canada, 

(i) "State document" includes any Act, ordinance, or statute 
enacted or purporting to have been enacted (whether 
before or after the enactment of this section) by a legisla
ture and any order, regulation, notice, appointment, war
rant, license, certificate, letters patent, official record, rule. 
of ·court, or other instrument issued or made or purporting 
to have been issued or made (whether before o~ after the 
enactment of this section) under the authority of any Act, 
ordinance or statute so enacted or purporting to have been 
enacted; and any official gazette, journal, proclamation, 
treaty, or other public document or act of state issued or 
made or purpnrting to have been issued or made (whether 
before or after the enactment of this section). 

(Z) The definitions in subsection (1) shall be deemed to apply in 
respect of dominions, kingdoms, commonwealths, states, provinces, 
territories, colonies, possessions. and pmtectorates at any time here
tofore existing or hereafter constituted as well as to those now exist
ing, and the provisions of this section shall apply accordingly. 

(3) The existence and contents of any Imperial state document 
may be proved in any of the following modes:-

(a) In the same manner as the same may from time to time be 
provable in any court in England; 

c.o.-7 + 
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(b) By the production of a -copy of the Canada Gazette or a 
volume of the Acts of the Parliament of Canada purporting 
to contain a copy of or an extract from the same or a notice 
thereof; 

(c) By the production of a copy thereof or an extract there
from purporting to be printed by, or for, or by authority 
of, the King's Printer for Canada or for any province; 

(d) By the production of a copy thereof purporting to be certi
fied as a true copy by the minister or head, or by the 
deputy minister or deputy head, of any department of the 
l mperial Government or purporting to be an exemplifica .. 
tion thereof under the Imperial Great Seal; 

(e) By the production of a copy thereof or an extract therefrom 
purporting to be certified as a true copy by the custodian 
of the original document or the public records from which 
the copy or extract purports to be made. 

( 4) The existence and contents of any federal or provincial state 
document may ·be proved in any of the following modes:-

(a) By the production of a copy of the Canada Gazette or of 
the official gazette for any province or of a volume of the 
Acts of the Patliament of Canada or of the legislature of 
any province purporting to contain a copy of the state 
document or an extract therefrom or a notice thereof; 

(b) By the production of a copy thereof or an extract therefrom 
purporting to be printed by, or for, or by authority of, the 
King's Printer for Canada or fer the province, 

(c) By the production of a copy thereof or an extract there
from, whether printed or not, purporting to be certi
fied as a true copy or extract by the minister or head or • 
the deputy minister or deputy head of any department of 
gove~nment of the Dominion 6f Canada or of the province, 
or by the custodian of the original document or the public 
records from which the copy or extract purports to be 
made, or purporting to be an exemplification of the state 
document under the Great Seal of the Dominion of Canada 
or of the province. 

(5) The existence and contents of any state document of a British 
possession or foreign state may be proved in any of the fol1owing 
modes:-
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(a) By the production of a copy thereof or an extract therefrom, 
purporting to be printed by, or for, or by the authority of, 
the legislature, government, King's printer, government 
printer, or other official printer of the British possession 
or of the foreign state; 

(b) By the production of a copy thereof or an extract there
from, whether printed or not, purporting to be certified 
as a true copy or extract by the minister or head, or 
the deputy minister or deputy head, of any department of 
government of the British possession or of the foreign 
state, or by the custodian of the original document or the 
public records from which the copy or extract purports to 
be made, or purporting to be an exemplification of the state 
document under the Great Seal or other state seal of the 
British possession or of the foreign state 

(6) It shall not be necessary to prove the signature or official 
position of the person printing or certifying any copy or extract 
admissible in evidence under this section or to prove the Great Seal 
or other state seal affixed thereto or to prove that the original docu
ment or the public records from which the copy or extract purports 
to be made in fact existed, or were deposited or kept in the custody 
of the person so certifying 

c.c.-7 a. 
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APPENDIX H. 

REGISTRATION OF PARTNERSHIPS ACT. 

(An Act to make Uniform tbe Laiv respecting tbe Registration of 
Partnerships.) 

HIS Majesty, by and with the advice and consent of the Legis-
lative Assembly of the Province of , enacts as follows: 

1. This Act may be cited as Tbe Registration of Partnersbips 
Act.' 

I NTERPRETATlON. 

2. In this Act unless the context otherwise requires: 

(a) "Partnership" means a partnership whatsoever its purposes 
or objects may be except a partnership the purpose or object 
of which is farming or fishing, and the word "partnership" 
includes a person who is engaged in business or otherwise 
for the purpose of gain and is i1ot associated in partnership 
with any other person, but uses as his style in connection 
therewith some name or designation other than his own name 
or who, in such style, uses his own name with the addition 
of "and Company" or some \\'ords or phrase indicating a 
plurality of per~ons, 

(b) "Proper Officer" means the Registrar of Joint Stock Com
panies, and includes the Deputy Registrar of Joint Stock 
Companies 

CERTIFICATE OF REGISTRATION. 

3.-( l) No person shall as a member of a partnership carry 
out in whole or in part in the Province any purpose or object of 
the partnership or do any act, matter or thing in the Province as 
a member of the partnership, unless and until the partnership holds 
a certificate (called a Certificate of Registration) issued by the 
Pmper Officer as hereinafter provided and unless the Certificate of 
Registration is in force 

(2) No person shall as an agent, clerk or servant of a partner
ship, knowing that the partnership does not hold a Certificate of 
Registration that is in force, carry out in whole or in part in the 
Province any purpose or object of the partnership or do any act, 
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matter or thing in the Province as an agent, clerk or servant of the 
Jartnership 

ISSUE OF CERTIFICATE. 

4.-( l) The Proper Officer shall, unless it is otherwise in this 
Act provided, issue a Certificate of Registration to a partnership 
when the declaration hereinafter· mentioned is filed. 

( 2) No partnership :-.hall be registered under a name identical 
with that of any other subsisting partnership or QOmpany incor
porated or unincorporated or so nearly resembling the same as to 
be calculated to deceive except in a case where such subsisting part
nership or company is in the course of being dissolved and testifies 
its consent in such manner as the Proper Officer requires, provided · 
that this subsection shall not apply to a partnership which carries 
on business under the name or names of one or more of the members 
of the partnership. 

DECLARATION TO BE FILED. 

5.. Before a Certificate of Registration is issued under this Act 
the! e shall be filed with the Proper Officer a declaration in writing, . 
in accordance with lhe fGrm in Schedule "A" to this Act, signed 
by the several member of the partnership and verified under oath. 

SIGNING 01: DECLARATION WHEN PARTNER ABSENT FROM PROVINCE 

6. If at the time of making the declaration any member of the 
partnership is absent from the Province, the declaration shall be 
signed by the members present, in their own names, and also in the 
name of the absent member, under a special authority to thai. effect, 
and the special authority shall be annexed to the declaration and 
filed therewith, provided that the Proper Officer may before the 
authority is filed issue a conditional Certificate of Registration to 
the partnership, which conditional certificate shall remain in force 
for a period not exceeding six months from the date of issue .of the 
conditional certificate, further provided, that if the authority is 
filed with the Proper Officer at any time before the expiration of 
the said six months period then the conditional certificate shall be 
thereupon cancelled and a new Certificate of Registration issued 

DECLARATION MAY BE SIGNED BY ATTORNEY WHEN PARTNERS 

NON-RESIDENT. 

7. If the members of a partnership reside out of the Province. 
and the partnership is represented in the Province by an attorney, 
agent or other representative, the declaration may be signed by the 
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attorney, agent or other representative, under special authority of 
the members of the partnership. The execution of the special auth
ority shall be verified on oath before a notary public who shall 
sign a certificate indorsed upon or attached to the special authority 
of the execution having been made and the oath having· been ad..: 
ministered, and the special authority shall be annexed to the declara
tion and filed therewith and in that case the form of the declaration 
shall be modified accordingly. 

Provided, that the Proper Officer may before the authority is 
filed issue a conditional Certificate of Registration to the partner
ship, which conditional certificate shall remain in force for a period 
not exceeding six months from the date of issue of the conditional 
certificate; further provided, that if the authority is filed with the 
Proper Officer at any time before the expiration of the said six 
months period, then the conditional certificate shall be thereupon 
cancelled and a new Certificate of Registration issued. 

WHEN MEMBERSHIP CHANGES, NEW DECLARATION TO BE FILED. 

8. Whenever any change or alteration takes place in the mem
bership of a partnership, 0! in its name or style, or in the place 
of residence of any member of the partnership, the Certificate of 
Registration shall be ipso facto void and a new declaration shall 
be filed, stating the change or alteration, and signed by the several 
members of the partnership as it is constituted after the change or 
alteration, and another Certificate of Registration shall be issued 
accordingly. 

DECLARATION OF DISSOLUTION. 

9. Upon the dissolution of any partnership all or any of the 
members of the partnership may sign a declaration stating the dis
solution and file the declaration with the Proper Officer. The de
claration may be in the form or to the effect in Schedule "B" of 
this Act. 

ALLEGATIONS INCONTROVERTIBLE. 

10.-( 1) No allegation contained in any declaration made under 
this Act shall be controverted by any person who, either himself, 
or by his specially authorized attorney, agent or representative 
signed the declaration. 

j 

(2) Except as against tne other members of the partnershi}: 
mentioned in any declaration, no a11egation contained in the de• 
claration shall be controverted by any person who was a membe1 
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of the partnership at the time the declaration was made, but who 
has not signed the deClaration. 

PERSON MAKING DECLARATION DEEMED A PARTNER. 

11. Every person who has made and filed a declaration under 
sections 5 or 8 of this Act shall be deemed to continue a member 
of the partnership as in the declaration stated, until the filing of 
a new- declaration or a declaration of dissolution as in this Act 
provided 

ACTIONS, HOW TAKEN. 

12. Nothing in this Act shall exempt from liability any person 
who, being a member of a partnership, fails to make and file a de~ 
claraticn as hereiHbefore provided, (and such person may, not
vvithstanding such failure, be sued jointly with the members of the 
partnership mentioned in the declaration, or such members of the 
partnership may be sued alone, and if judgment is recovered against 
them, any other member or members of the partnership, may be 
sued jointly or sevel·ally, in an action on the original cause of action 
in respect of which the judgment was obtained); nor shall anyt~ing 
in this Act be construed to affect the rights of any members of the 
partnership with regard to each other, .except that no declaration 
shall be controverted by any signer thereof. 

ACTIONS, WHERE NO DECLARATION FILED 

13.-( 1) If no declaration is filed under this Act with regard 
to a partnership any action which might be brought against all 
the members of the partnership may also be brought against any 
one or more of the members of the partnership as such, without 
naming the others in the writ of summons, under the name and 
style of the partnership; and if judgment is recovered against him 
or them, any other member or members of the partnership may be 
sued jointly or severally en the original cause of action in respect 
of which the judgment was obtained. 

JUDGMENT, HOW ENFORCED. 

(2) Any such judgment recovered against any member of a 
partnership for a partnership debt or liability may be enforced by 
process against all and every the partnership stock, property and 
effects in the same manner and to the same extent as if such judg~ 
ment had been obtained against the partnership. 
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WHERE ACTION FOUNDED ON WRlTTEN INSIRUMEN1. 

(3) If any action is founded on any obligation cr instrument 
in writing in which all or any of the members of the partnership 
bound by it are named, then all the members of the partnership 
named therein shall be made parties to the action 

PARTNERSHIP NAMES ON BILLS AND LETTER-HEADS. 

14. In all cases of partnership the name of the member or 
names of the members of the partnership shall be distinctly written 
or printed on all the bill-heads and letter-heads used by the partner~ 
ship. 

REVOCATION OF CERTIFICATE 

15. If the members of a partnership holding a Certificate of 
Registration fail to comply with any of the requirements of this 
Act or if they execute and file with the Proper Officer a declaration 
of dissolution, or if they request that the Certificate of Registration 
be revoked under section 9, the Proper Officer may revake the Cer
tificate of Registration and shall then cause notice of the revocatian 
to be published in the Royal Gazette. Where a Certificate of Re'" 
gistration is so revoked the Proper Officer may withhold the issue 
of another Certificate of Registration in respect of the partnership 
until the members of the partnership comply with all or any of 
the requirements of this Act in respect of which they are in default 
and until they pay to the Proper Officer for such Certificate of 
Registration, a fee the amount of which sh.all be determined in 
the same way as that hereinafter provided in respect of annual 1 e
gistration fees. 

ANNUAL REGISTRATION FEE 

16. Every partnership holding a- Certificate of Registration 

shall, in the month o.f January in every year, pay to 1the Proper 
Officer a fee (called an annual registration fee) as set forth in 
Schedule "C" to this Act If any such partnership makes default 
in paying any annual registration fe~ that is due and payable by it, 
each member of the partnership shall be liable to a penalty not 
exceeding one hundred dollars. 

RESIDENT AGENT. 

17.-( I) Every partnership holding a Certificate of Registra
tion shall appoint and have a recognized agent residing within the 
Province service upon whom of any writ, summons. process, notice 
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<Jr other document shall be ueemed to be sufficient service upon the 
partnership, and upon each member of the partnership. If any 
partnership fails to appoint and have such agent each member of 
the partnership shall be liable to a penalty not exceeding one hun
dred dollars. 

(2) A statement showing the name and address of such agent, 
and from time to time a statement showing any change of such 
agent, or of his addtess, shall be filed \X. ith the Proper Officer. Until 
the statement is so filed a partnership shall be held not to have 
complied with the provisions of this section with respect to appoint
ing and having such agent. 

(3) If a partnership has no such agent, or he cannot be found, 
or he is absent, any writ, summons, process, notice or other docu
ment may be served on any member of the partnership or on any 
employee of the partnership or in case there is no such employee 
or a member of the partnership cannot be found, or is absent, may 
be posted in a conspicuous place on any land or building owned 
or occupied by the partnership and such service or posting shall be 
deemed to be suftkient service upon the partnership and upon each 
member of the partnership 

( 4) This section shall not apply to a person not associated in 
partnership with any other person and who uses as his style in 
connection with his business a name or designation other than his 
own name or who in such styie uses his own name with the addition 
of "and C:ompany" or some word or phrase indicating a plurality 
of persons. 

PENALTY FOR CARRYING ON PARTNERSHIP WITHOUT CERTIFICATE. 

18.-( 1) If any person shall, as a member of a partnership, 
carry out in whole or in part in the Province, any purpose or object 
of the partnership or do any act, matter or thing in the Province 
as a member of the partnership, whilst the partnership does not 
hold a Certificate of Registration that is in force, such person shall 
be liable to a penalty of ten dollars for every· day on which he so 
carries out in the Province any purpose or object of the partnership 
cr does any act, matter or thing in the Province as a member of 
the partnership. 

PE:-JAL TY ON AGENT, ETC. 

(2) If any person shall as an agent, clerk or servant of a part
nership carry out in whole or in part in the Province any purpose 
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or ·object of the partnership or do any act, matter or thing in the 
Province as an agent, clerk or servant of the partnership, such 
person shall be liable to a penalty cf ten dollars for every day on 
which he so car:ries out in the Province any purpose or object of 
the partnership or does any act, matter or thing in the Province 
as an agent, cierk or servant of the partnership unless he proves 
that he had no knowledge that the partnership did not hold a Certi
ficate of Registration that was in force. 

WHEN SECTION APPLiES. 

(3) Provided that this section shall not apply to any member 
of a partnership existing at the date of the coming into force of thi~ 
Act which does not at that date hold a Certificate of Registration 
under The Registration of Partnerships' Act, Chapter 205 of the 
Revised Statutes 1923, or to any agent, clerk or servant of the 
partnership untii the expiration of three months from that date 
unless and until the partnership has had issued to it a Certificate 
of Registration before the expiration of the three months. 

UNREGISTERED PARTNERSHIP CANNOT MAINTAIN SUIT. 

19. Unless and until a partnership holds a Certificate of Re
gistration that is in force, the partnership or the members of the 
partnership, shall not be capable of bringing or maintaining any 
action, suit or other proceeding in any Court in the Province in 
respect of any contract made in whole or in part in the Province in 
connection with any purpose or object of the partnership carried 
out in the Province whilst it did not hold a Certificate of Registra
tion that was in force. 

Provided that in the event of a Certificate of Registration having 
been revoked upon the filing of a certificate of dissolution of the 
partnership, the members of such partnership shall be capable of 
bringing and maintaining an action, suit or other' proceeding in 
any Court in the Province in respect of any contract at any time 
made by the partnership in the same manner and as effectual to 
all intents and purposes as if this Act had not been passed. 

WHERE PARTNERSHIP HAS NOT RESIDENT TRAVELLER, AGENT OR 

REPRESENTATIVE IN PROVINCE. 

20.-( I) It shall not b~ deemed a carrying out :in whole or 
in part of any purpose or object of a partnership within the mean
ing of this Act, if a partnership merely takes orders for or buys, 
or sells goods, wares or merchandise by travellers or by corres-
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pondence, but has no traveller, agent or representative residing in 
the Province or no office or warehouse in the Province for the carry
ing out in whole or in part of any purpose or object of the partner-

ship. 

ONUS OF PROOF. 

(2) The onus of proving that a partnership has no such ttaveller, 
agent or representative residing in the Pmvince, and no such office 
or warehouse in the Province, and has not carried out in whole or 
in part in the Province any purpose or object of the partnership 
within the meaning of this Act, and holds a Certificate of Regis
tration that is in force, shall in all cases be upon the partnership 
and the members of the partnership. 

PENALTIES, HOW RECOVERABLE. 

21. The penalties imposed by this Act shall be recoverable only 
by action at the suit of, or brought with the written consent of the 
Attorney-General of the Province or upon summary conviction 
with the like consent. Any pecuniary penalty prescribed for the 
violation of any of the provisions of the Act shall when recovered 
belong to the Province and shall be paid into the general revenue 
of the Province 

FEES, PART OF GENERAL REVENUE. 

22.. All fees paid to the Proper Officer in pursuance of this 
Act shall form part of the general revenue of the Province 

OATHS AND DECLARATIONS 

23- All oaths to be taken and all declarations to be declared 
to under this. Act may be sworn and declared to before any Notary 
Public, Commissioner or Barrister of the Supreme Court. ] ustice 
of the Peace or other officer authorized by law to take affidavits and 
declarations. 

APPLICATION OF ACT. 

24. This Act shall apply to any partnership existing before or 
after the date when this Act comes into force, provided that any 
partnership holding on that date a Certificate of Registration under 
The Registration of Partnerships' Act, Chapter 205 of the Revised 
Statutes of 1923, shall be deemed to hold a Certifkate of Registra
tion under this Act. 
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CONSTRUCTION OF THIS ACT. 

25. This Act shall be so interpreted and construed as to effect. 
its general purpose of making uniform the law of those provinces 
which enact it. 

DATE, ACT TO COME INTO FORCE 

26. This Act shaH come into force on the day of 

SCHEDULE A. 

(Section 5). 

FORM 1. 

DECLARATION TO BE USED WHERE THERE ARE TWO OR J'vlORE PARTNERS. 

Province of 
County of 

We of m (Occupation) and 
of m (Occupation) hereby, each for him-

self, make oath and declare: 

I That we are in partnership under the name and firm of 
for the following purposes and objects, namely 

............ ,. 
2. That the said partnership has subsisted since the 

day of one thousand nine hundred and 

3 And that we (or I), (or we), and the said C.D. 
and E.F. are and have been since the said day the only 
members of the said partnership. 

Sworn to at 
in the County of 
this day of 
AD, 19 
Before me 
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FoRM 2. 

DECLARATION TO BE USED IN OTHER CASES. 

Province of 
County of 

I, 
of 

, in the County of Province 
(occupation), make oath and declare. 

I. That I am engaged in business (or, as the case may be) for 
the purpose of gain, and am not associated in partnership with any 
other person, but use as my st) le in connection therewith the follow-
ing name or designation · 

2 That I have been engaged in such business under such name 
or designation since the day of 

Sworn to at 
in the County of 
this day of 
A.D., 19 
Before me 

SCHEDULE B. 

(Section 9). 

DECLARATION OF DISSOLUTION OF PARTNERSHIP. 

Province of 
County of 

I, , formerly a member of the firm carrying on 
business as at in the County 
of , do hereby make oath and declare that the 
said partnership was, on the day of , dissolved 

Sworn to at 
in the County of 
this day of 
AD., 19 
Before me 
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SCHEDULE C. 

(Section 16). 

FEES TO BE PAID TO THE PROPER OFFICER. 

1. Annual registration fee, per partner 

2. For filing declaration. Forms l and 2, Schedule A, per 
partner: 

(I) When filed before the I st of July in each year, per 

$5.00 

partner 5.00 
(2) When tiled after the lst of July in each year, per 

partner 2.50 

3. For filing appointment of agent or change of same 1.00 

4 For filing any other declaration under this Act 1 00 

5. Fnr every search of record .30 

6 For each certificate other than the original certificate of 
registration, under this Act, when required · 1.00 

:1 
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APPENDIX I. 

REPORT ON THE rORElGN JUDGMENTS ACT. 

To tbe Conference of Commissioners o1t U1~ijormity of Legislati01t 
in Canada: 

GENTLEMEN,-The subject of foreign judgments has been before 
you for some years. In 1925 the Ontario Commissioners gave a 
comprehensive report upon the law of the several provinces (Pro· 
ceedings, Conference, 1925, p. 44, Year Book, Canadian Bar As~ 
sociation, p. 382) in which reference was made to the model Reci
procal Enforcement of judgments Act approved in 1924 That 
Act permits registration of a foreign judgment to be prevented by 
showing to the court that "the judgment debtor \VOLild have a 
good defence if an action were brought upon the original judg
ment " It, therefore, seemed desirable, in the opinion of the Com
mittee, that a model Act respecting Defences to Actions upon For- . 
eign Judgments should be prepared. It was suggested that the 
model Act should not only specify the defences available in such 
actions but should also state the cases in which foreign courts have 
jurisdiction 

The Saskatchewan Commissioners, to whom the matter was 
referred in 1929 for further consideration and report, have accepted 
these suggestions, but they have gone further and included such 
incidental rules of international law as seemed necessary to make 
the measure, as far as it goes, a code. The Act, as drawn by those 
Commissioners, is submitted herewith 

Regina, June, 1930 

R. W. SHANNON, 
D.]. THOM 

An Act to make Uniform the Law respecting Actimis upon Foreign 
Judgments. 

HIS MAJESTY, by and with the advice and consent of the Legis-
lative Assembly of the Province of enacts as follows: 

SHORT TITLE. 

1 .. This Act mav be cited as The Foreign Judgments Act. 
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INTERPRETATION. 

2. In this Act, unless the context otherwise requires, the expression: 

1. "Court of competent jurisdiction" means a court which has 
jurisdiction over the subject~matter of an action or proceeding, 

2 "foreign country" means any country other than 
whether a sovereign power or self~governing portion thereof, a. 
dominion, state, province, colony or possession; 

3. "Foreign judgment" means a judgment, decree or order in the 
nature of a judgment, obtained in a court of a foreign country. 

JURISDICTION IN ACTION IN PERSONAM 

3. In an action in personarnt in respect of any cause of action, the 
courts ·of a foreign country have jurisdiction in the following cases, 
namely: 

(a) where the defendant, at the time of the commencement of 
the action, was resident in such country; 

(b) where the defendant is, at the time of the judgment in the 
action, a subject of the sovereign of such country and domi
ciled therein; 

(c) where the party objecting to such jurisdiction has submitted 
thereto: 

( i) by appearing as plaintiff in the action; or 

( ii) by voluntariiy appearing as defendant in the action 
without protest; or 

(iii) by having expressly or impliedly contracted to submit 
to such jurisdiction 

JURISDICTION IN ACTIONS IN REM. 

4. In an action or proceeding in rem the courts of a foreign 
country have jurisdiction to determine the title to any immoveable 
or moveable within such country 

JURISDICTION OF FOREIGN COURTS 

5.-( 1) In an action in personam the courts of a foreign country 
shall not be held to have acquired jurisdiction: 

(a) from the mere possession by the defendant at the commence
ment of the action of property locally situate in that 
country; or 
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(b) from the presence of the defendant in such country at the 
time when the obligation in respect of which the action is 
brought was incurred in that country. 

(2) Such courts shall be held to be without jurisdiction: 

(a) to adjudicate upon the title, or the right to the possession, 
of real property situate in this province; or 

(b) to give redress for any injury in respect of such real prop
erty 

NO D!RECT OPERATION 

6. A foreign judgment has no direct operation m this province. 

PRIMA FACIE VALID. 

7. A foreign judgment is presumed to be valid until the contrary 

is shown. 

EFFECT OF VALID FOREIGN JUDGMENTS. 

8~ Subject to the other provisions of this Act, a valid foreign 
judgment is conclusive as to any matter adjudicated upon and can- · 
not be impeached for any error of fact or of law. 

PERMISSIBLE DEFENCES. 

9 .. When action is brought in this province upon a foreign judg
ment, it shall be a sufficient defence· 

(a) that the originai court acted without jurisdiction; 

(b) that the defendant being a person who was neither carrying 
on business nor ordinarily resident within the ji1risdiction 
of the original court, did not voluntarily appear or other
wise submit during the proceedings to the jurisdiction of 
that court; 

(c) that the defendant, being the defendant in the original pro
ceedings, was not duly served with the process of the original 
court and did not appear, notwithstanding that he was 
ordinarily resident or was carrying on business within the 
jurisdiction of that court or agreed to submit to the juris
diction of that court; 

(d) that the judgment was obtained by fraud; 

(e) that the judgment is not a final judgment; 

(f) that the judgment is not for a debt or definite sum of 
money; 
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that the judgment was in respect of a cause of action which 
' for reasons of public policy or for some similar reason, 

would not have been entertained by the courts of this 
province. 

APPEAL. 

10. In any action on a foreign judgment, the defendant, upon 
proof to the satisfaction of the court or a judge that he has taken an 
appeal or other proceeding in the nature of an appeal in respect 
thereof, shall be entitled, pending the determination of such appeal 
or proceeding, and upon such terms, if any, as may be deem~d proper, 
to a stay of proceedings, and application for such stay may be made 
at any stage of the action. 

CAUSE OF ACTION NOT EXTINGUISHED. 

11. Nothing in this Act shall prevent a judgment creditor from 
proceeding upon the original cause of action in respect of which the 
judgment was obtained. 

CONSTRUCTION OF ACT 

12. This Act shall be so interpreted and construed as to effect 
its general purpose of making uniform the law of those provinces 
which enact it. 

COMING INTO FORCE 

13. This Act shall come into force on the day 
of , i9 
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