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HISTORICAL NOTE 

More than thirty years have passed since the Canadian Bar 
Association recommended that each provincial government pro
vide for the appointment of commissioners to attend conferences 
organized for the purpose of promoting uniformity of legislation 
in� the provinces. 

This recommendation was based upon observation of the 
National Conference of Commissioners on Uniform State Laws, 
which has met annually in the United States since 1892 to draft 
model and unifo�m statutes. The subsequent adoption by many 
of the state legislatures of these statutes has resulted in a sub
stantial degree of uniformity of legislation throughout the United 
States, particularly in the field of commercial law. 

The seed of the Canadian Bar Association fell on fertile 
ground and the idea was soon implemented by most provincial 
governments and later by the remainder. The first meeting of 
commissioners appointed under the authority of provincial 
statutes and of representatives from those provinces where no 
provision had been made for the formal appointment of commis
sioners took plac� in Montreal on September 2nd, 1918, and 
there the Conference of Commissioners on Uniformity of Laws 
throughout Canada was organized. In the following year the 
Conference adopted its present name. 

Since the organization meeting in 1918 the Conference has 
met as follows, the practi�e being to meet during the five d�ys 
preceding the annual meeting of the Canadian Bar Association, 
at or near the same place: 

1919. - August 26-29, Winnipeg. 
1920. August 30, 31, September 1-3, Ottawa. 
1921. September 2, 3, 5-8, Ottawa. 
1922. August 11, 12, 14-16, Vancouver. 
1923. August 30, 31, Sept�mber 1, 3- 5, Montreal. 
1924. July 2-5, Quebec. 
1925. August 2i, 22, 24, 25, Winnipeg. 
1926. August 27, 28, 30, 31, Saint John. 
1927. August 19, 20, 22, 2.3, Toronto. 
1928. August 23-25, 27, 28, Regina. 
1929. August 30, 31, September 2-4, Quebec. 
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1930. August 11-14, Toronto. 
1931. ·August 27-29, 31, September 1, Murray Bay. 
1932. August 25-27, 29, Calgary. 
1933. August 24-26, 28, 29,_ Ottawa. 
1934. August 30, 31, September l-4, Montreal. 
1935. August 22-24, 26, 27, Winnipeg. 
1936. August 13-15, 17, 18, Halifax. 
1937. August 12-14, 16, 17, Toronto. 
1938. August 11-13, 15, 16, Vancouver. 
1939. August 10-12, 14, 15, Quebec. 
1941. $eptember 5, 6, 8-10, Toronto. 
1942. August 18-22, Windsor. 
1943. August 19-21, 23, 24, Winnipeg. 
1944. August 24-26, 28, 29, Niagara Falls. 
1945. August 23-25, 27, 28, Montreal. 
1946. August 22-24, 26, 27, Winnipeg. 
1947. August 28-30, September 1, 2, Ottawa. 
1948. August 24-28, Montreal. 
1949. August 23 .. 27, Calgary. 

Due to war conditions the annual meeting of the Canadian 
Bar Association scheduled to be held in Ottawa in 1940 was 
cancelled and for the same reason no meeting of the Conference 
was held that year. In 1941 both the Canadian Bar Association 
and the Conference held meetings, but in 1942 the Canadian 
Bar Association cancelled its meeting which was scheduled to be 
held in Windsor. The Conference, however, proceeded with its 
meeting. This meeting was significant in that the National Con
ference of Commissioners on Uniform State Laws in the United 
States was holding its annual meeting at the same time in Detroit 
which enabled several joint sessions to be held of the members 
of both Conferences. ' 

· 

It is interesting to note that since 1935 the Government of 
Canada has sent representatives to the meetings of the Conference 
and that although the Province of Quebec was represented at 
the organization meeting in 1918, representation from that prov
ince was spasmodic until 1942, but since then representatives 
from the Bar of Quebec have attended each year, with the addi
tion since 1946 of a representative of the Government of Quebec. 
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In most province-s statutes have been passed providing for 
grants towards the general expenses of the Conference and for 
payment of the travelling and other expenses of the commissioners. 
In.the case of provinces where no legislative action h�s been taken 
and in the case of Canada, representatives are appointed and 
expenses provided for by order of the executive. The members 
of the Conference do not receive remuneration for their services. 
Generally speaking, the appointees to the Conference from each 
jurisdiction are representative of t.he various branches of the 
legal profession, that is, the Bench, governmental law depart
ments, faculties of law schools and the practising profession. 

The appointment of commissioners or representatives by a 
government does not of course have any binding effect upon the 
government which may or may not, as it wishes, act upon the 
recommendations of the Conference. 

The primary object of the Conference is to promote uni
formity of legislation throughout Canada or the provinces in 
which uniformity may be found to be practicable by whatever · 

means are suitable to that end. At the annual meetings of the 
Conference, consideration is given to those branches of the law 
in respect of which it is desirable and practicable to secure uni.:. 
formity. Between meetings the work of the Conference is carried · 

on by correspondence among the members of the executive 
and the local secretaries. Matters for the consideration of the 
Conference may be brought forward by a member, the Minister 
of Justice, the Attorney-General of any province or the Canadian 
Bar Association. 

While the primary work of the Conference has peen a11d is 
to aGhieve uniformity in respect of subject matters covered by 
.existing legislation, the Conference has nevertheless gone beyond 
this field in recent years and has dealt with subjects not yet 
covered by legislation in Canada which after preparation are 
recommended for enactment. Examples of this practice are the 
Survivorship Act, section 39 of the Uniform Evidence Act dealing 
with photographic records and section 5 of the same Act; the 
effect of which is to abrogate the rule in Russell v. Russell, the 
Uniform Regulations Act and the Uniform Frustrated Contracts 
Act. In these instances the Conference felt it better to establish 
and recommend a uniform statute before any legislature dealt 
with the subject rather than wait until the subject has been 
legislated upon in several jurisdictions and then attempt the 
more difficult task of recommending changes to effect uniformity. 

. \ 
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Another innovation in the work of the Conference was the 
establishment in 1944 of a section on criminal law and procedure. 
This proposal was first put forward by the Criminal Law Section 
of the Canadian Bar Association under the chairmanship of 
J. C. McRuer, K.C., at the Winnipeg meeting in 1943. It was 
there pointed out that no body existed in Canada with the proper 
perso:imel to study and prepare recommendations for amendments 
to the Criminal Code and relevant statutes in finished form for 
submission to the Minister of Justice. This resulted in a resolu
tion of the Canadian Bar Association that the Conference should 
enlarge the scope of its work to encompass this field. At the 
1944 meeting of the Conference in Niagara Falls this recom
mendation was acted upon and a section constituted for this 
purpose, to which a.ll provinces and Canada appointed special 
representatives. 

For a more comprehensive review of the history of the Con
ference and of uniformity of legislation the reader is directed 
to an article entitled "Uniformity of Legislation in Canada 
- An Outline" that appeared in the January, 1947, iss-q.e of 
the Canadian Bar Review, at pages 36 to 52. This article, together 
with the Ru1es of Drafting adopted by the Conference in 1948, 
was re-published in pamphlet form early in 1949. Copies are 
available upon request to the Secretary. 

L.R.M. 
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The following table shows the model statutes prepared and 
adopted by the Parliament of 

Tr.rLE oF AcT 

Assignment of Book Debts. 
Bills of Sale . . . . .. 
Bulk Sales , 

Conditional Sales . . . . . . . . 
Contributory Negligence . . . . . .. 
Corporation Securities Registration ... 
Defamation . . . . . . . . . . . 

Devolution of Real Property ...... . 
Evidence . . . . . . . . . . . . . .. . . . . 

-re Photographic Records .. . 

Russell 'v. Russell. . . . . 

Fire Insurance Policy . . . . . . . 

Foreign Affidavits . . . . . . . . . . .. . . . .  . 

Foreign Jli'dgments . . . . . . . . . . . .  
Frustrated Contracts. . . . . . . . . 

Interpretation . . . . . . . . . . . . . . . . . . 

Intestate Succession . . . . . . . . . . .  . 
Judicial Notice of Statutes and Proof of 

State Documents . . . . . . . . 

Landlord and Tenant. . . . . . . . . . . . .. . . 
Legitimation . . . . . . . . . . . . . . . .. . . . .  . 

Life Insurance. . . . . . . .. . . .. . . . : 

Limitation of Actions. . . ... . . . .. . .. . . 
Married Women's Property . ........ . 

Partnership . . . . . . . . . . . . . . ..... . .. . 
Partnerships Registration . . . .  
Reciprocal Enforcement of Judgme�ts .. 

Reciprocal Enforcement of Maintenance 
Orders...... . . ... . ... . . ..... . . . 

Regulations . . . . . . . . . . . . . . . . . . . 

Sale of Goods. . . . . . . . . . . . . . . . . . . . .  . 

Survivorship : . . . . . . . . . . . . . . . . . .. 
Testators Family Maintenance .. 
Vital Statistics ... . : . . .... . . . .. . . . . . 
Warehousemen's Lien . . . . . . . . . . . . ... . . 

Warehouse Receipts . . . . . . . . . . . . . .. . . 

Wills . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

* Adopted as revised. 

ADOPTED BY 
Confer- Alberta B.C. 

ence 
1928 
1928 
1920 

1922 
1924 
1931 
1944 
1927 
1941 
1944 
1945 
1924 

1938 
1933 
1948 
1938 
1925 

1930 

1937 
1920 
1923 
1931 
1943 

1938 
1924 

1946 
1943 

1939 
1945 
1949 
1921 
1945 
1929 

1929 
1929 
1922 

1937* 

1947 
1928 

1947 
1947 
1926 

1949 

1928 

1928 
1924 
1935 

1899° 

1925, 
am. 1935 

1947 

1898° 
1948 
1947t 

1922 
1949 

1921 

1922 
1925 

1945 
1947 
1925 

1925 

1932 

192.2 
1923 

1894° 

1925 

1946 

1897° 
1939 

1922 

" Substantially same form as Imperial Act (see 1942 Proceedings, p. 18). 

Man. 

1929 
1929 
1921 

1946 

1945 
1946 
1925 

1949 
193-9t 
1927t 

1933 

1946 
1945t 
1896° 
1942 
1946 

1923 
1946t '. 
1936 
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MODEL STATUTES 

by the Conference and to what extent, if any, these have been 
and the Legislatures of the Provinces. 

N.B. N.S. 

1931 1931 
1930 

1927 

1927 1930 
1925 1926 

1933 

1934t 

1946 1945 
1946 

1931 1930 

1949 

1926 

1931, 
am. 1934 

1938 
1920 $ 
1924 1925 

I 0 e 0 I 

1921° 1911° 

1925 

1949 

1919° 191<)0 
1940 1941 

1923 
1947 . . . . 

x All part of Evidence Act. 

ADOPTED BY 
Ont. 

1931 
. . . .  

. . . ;. 

1932 

1945 
1946 
1924 

1949 

1921 
1924 

1920° 

1929 

1948t 
1944t 
1920° 
1940 

. . 

1924 
1946t 

P.E.I. Que. 

1931 
1947 
1933 

1934 
1938* 
1949 
1949 

1947 
1946 
1933 . . . .  

1949 
1939 

1939x 

1939 
1920 $ 
1933 
1939t 

. .  

1920° 

. .  

1919° 
1940 

1938 

tIn part. 

Sask. 

1929 
1929 

1944 
1932 

1928 

1945 
1946 
1925 

1934 

1943 
1928 

1920 
1924 
1932 

1898° 
1941t 
1924, 

1946$ 

1896° 
1942 

1922 

1931 

$ Provisions BilX!ilar in effect are in force. $ With slight modification, 

Canada 

1942$ 

REMARKS 

Am. '31 
Am. '31 & '32 
Am. '25, '39 

& '49 
Rev. '47 
Rev. '34 & '35 

. . . . . . . . . . . 
Am. '48 & '49 

. .  o 0 0 0 0 I 0 0 0 

Am. '44 & '45 
. . .. . . .. .. . . . . . 
. . . . . .  . . . . . 

Stat. cond. 17 
not adopted. 

0 0 I 0 0 0 0 0 .  0 0 0 

. . . . . . . . . . . .  

• • • • • • • •  !" • • •  

Am. '39 & '41 
Am. '26 

Am. '31 

. . . . . . . . . . . .  
. . . . . . .. . . 

. . . . . . . . . . . .  

Am. '32 & '44 
. . . . . . . . . . . .  

. . . . . . . . . . . 

Rev. '46 
Am. '25 

. . . . . . . . . . . .  

. . . . . . . . . . . . 

.
. . . . . . .. . . . . 

Am. '49 
. . . .. . . . . . . . . 
. . . . . . . . . . . . 

. . . . . . . . . . . . 
. . . . . . . . . . . . 

. . . . . . . . . . . .  
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MINUTES OF THE OPENING PLENARY SESSION 

(TUESDAY, AUGUST 23RD, 1949) 
10 a.m. - 11 a.m. 

Opening. 
The Conference assembled in the Court House at Calgary. 
The President, Mr. Hogg, acted as chairman and outlined 

the work of the meeting as set out in the Agenda (Appendix A, 
page 28) . 

Minutes of Last Meeting. 

The following resolution was adopted: 
RESOLVED that the minutes of the last meeting as printed in 

the 1948 Proceedings be taken as read and adopted. · 

Treasurer's Report. 
The Treasurer, Mr. Runciman, presented his report (Appendix 

B, page 31). Messrs. Hughes and Treadgold were appointed 
auditors and the report was referred to them for audit and report. 

Secretary's Report. 

The Secretary, Mr. MacTavish, presented his report (Ap� 
pendix c, page 33), which was adopted. 

Statement to Canadian Bar Association. 

The following resolution was adopted: 
RESOLVED that the President from time to time be the repre� 

sentative ·of the Co:riference to make � statement to the Canadian 
Bar Association at its annual meetings on the work of the Con� 
ference. 

N aminating Committee. 

The President was requested to name a nominating committee 
of four persons to make recommendations as to the officers of 
the Conference for 1949-50. Subsequently it was announced that 
t4e committee would consist of Messrs. Des Brisay, Deacon, Ker 
and Porter. 
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Press Representative. 

The following resolution was adopted : 
RESOLVED that the local secretary for the jurisdiction in 

which any annual meeting is held, in concert with the President 
and the Secretary, act as liaison officer between the Conference 
and the local press. 

Secretarial Assistance. 

The following resolution was adopted : 
RESOLVED that the Secretary be authorized to employ from 

time to time such secretarial assistance as he may require, to 
be paid for out of the funds of the Conference. 

Publication of Proceedings. 

The following resolution was adopted : 
RESOLVED that the Secretary be requested to prepare a report 

of this meeting in the usual style, tq have the report printed in 
pamphlet form as the 1949 Proceedings and to send copies thereof 
to the members of the Conference, the members of the Council 
of the Canadian Bar Association and those whose names appear 
on the mailing list of the Conference; and that the Secretary be 
requested to make the usual arrangements to have the 1949 
Proceedings printed as an addendum to the Year Book of the 
Canadian Bar Association. 

Next Meeting. 

The following resolution was adopted : 
RESOLVED that the next meeting of the Conference be held 

di.rring the five days, exclusive of Sunday, before the 1950 annual 
meeting of the Canadian Bar Association and at or near the same 
place, but should this for any reason prove impracticable, the 
decision as to the place of the meeting may be made by a majority 
of the officers of the Conference. 

Annual Grants. 

The following resolution was adopted : 
RESOLVED that the Treasurer be requested to communicate 

at an appropriate time each year with each local secretary with 
a view to obtaining from each government a grant of $75 for the 
support of the Conference. 
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MINUTES OF THE UNIFORM LAW SECTION 

The following commissioner$ and represent�tives were present : 

Alberta: 
MR. McKENziE. 

British Columbia: 
MESSRS. DES BRISAY and HOGG. 

Canada: 
MR. O'MEARA. 

Manitoba: 
MESSRS. DEACON, FISHER and RUTHERFORD. 

New Brunsw.ick: 
MESSRS. HUGHES and PORTER. 

Nova Scotia: 
MR. MILNER. 

Ontario: 
HoNOURABLE MR. JusTICE BARLOW, MEssRs. MAcTAVIsH, 

TREADGOLD and ROBERT WHERRY. 

Prince Edward Island: 
MR. LOWTHER. 

Quebec: 
MESSRS. BISSON and KER. 

Saskatchewan: 
MESSRS. LESLIE, RUNCIMAN and HAROLD WADGE. 

FIRST DAY 
(TUESDAY, AUGUST 23RD, 1949) 

First Session 
11 a.m. - 12 noon. 

Hours of Sitting. 
The following resolution was adopted: 
RESOLVED that the hours of the sittings during this ipeeting -

be from 9 a.m. to 12 noon and from 2 p.m. to 5 p.m. 
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Commorientes. 

The report of the Nova Scotia Commissioners on the Uniform 
Commorientes Act was presented by Mr. Milner (Appendix D,  
page 35) .  

After consideration of the recommendatio ns of the Nova 
Scotia Commissioners as contained in the rep ort the following 
resolutions were adopted: 

RESOLVED that the long title of the Uniform Commorientes 
Act as it appears at page 63 of the 1939 Proceedings be amended 
by striking out the words "in Common Disasters". 

RESOLVED that the short title of the Uniform Commorientes 
Act as it appears at page 63 of the 1939 Proceedings be amended 
by striking out the word "Commorientes'' and substituting the 
word "Survivorship". 

RESOLVED that the Uniform Commorientes Act as it appears 
at page 63 of the 1939 Proceedings be amended by adding the 
words "at the same time or" after the word "die" in line one 
of subsection 1 of section 2 arid after the word "die" �n line 
three of subs.ection 3 of section 2 in order to carry out the in
tended meaning of the original. 

RESOLVED that the Uniform Commorientes Act as it appears 
at page 63 of tlie 1939 Proceedings be amended by striking out 
the word "further)' in the fourth line of subsection 3 oi sec
tion 2 as being superfluous. 

The Uniform Commorientes Act , as amended in accordance 
with the above resolutions, is set out for conveilien.ce as Appendix 
E, page 43. 

Second Session 
2 p.m. - 5 p.m. 

Vital Statistics. 
The report of the Committee on Vital Statistics (Messrs. 

Hughes, Rutherford and Treadgol(D was presented by Mr. 
Treadgold (Appendix F, page 44). 

Consideration of the draft Act attached to the report was 
commenced. 
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SECOND DAY 
(WEDNESDAY, AUGUST 24TH, 1949) 

Third Session 
9 a.m. - 12 noon. 

Defamation. 
Mr. Oscar Lundell of Lawson, Lundell and Lawson, Barristers, 

of Vancouver, appeared on behalf of the Canadian Daily News� 
papers' Association and made submissions r�specting sections 
12 and 15 of the Uniform Defamation Act as set out at page 96 
of the 1948 Proceedings. 

Mr. Lundell withdrew and consideration was given to the 
submissions made orally and as set out in his brief. 

Final disposition of the points in question was deferred until 
the Saturday morning sitting. 

V itCJl Statistics - (continued) . 
Consideration of the draft Act appended to the report of 

the Committee on Vital Statistics was continued. 

Fourth Session 
2 p.m. - 5 p.m. 

Conference Policy and Practice. 
Mr. Fisher presented his report on Conference Policy and 

Practice (Appendix H, page 71). 
After consideration of the report the following resolutions 

were adopted: 
RESOLVED that the Uniform Acts dJ.P-ling with commercial 

paper, namely, The Bills of Sale Act, Tlie Conjlitional Sales Act, 
The Assignment of Book Debts Act and Thl( Bulk Sales Act be 
referred to the New Brunswick Commissioners for con·elation 
and revision and that when this work is approved by the Con
ference the said Acts be re-published in convenient form. 

RESOLVED that the matter of the re-publication in convenient, 
up-to-date form of the Acts recommended by the Conference be 
ref�rred to the Saskatchewan Commissioners. 

RESOLVED that Mr. Treadgold be assigned the duty of check
ing all provincial statutes each year for the purpose of ascertain
ing whether any amendments were made to any of the Uniform 
Acts recommended by the Conference and that he make an 
annual report to the Conference as to the results of his search. 
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RESOLVED that Mr. Milner be assigned the duty of checking 
the law reports each year for the purpose of ascertaining whether 
arty judicial decisions were reported that might suggest the 
advisability of amendments to Uniform Acts recommended by 
the Conference and that he ,p1ake an annual r eport to the Con
ference as to the results of the search. 

THIRD DAY 
(THURSDAY, AUGUST 25TH, 1949) 

F ijth Session 
9 a.m. - 12 noon. 

Visitors. 
S. H. McCuaig, K.C., President of the Canadian Bar Associa

tion, and H. ·s. Patterson, K.C.; President of the Law Society of 
Alberta, attended the session and addressed the members of the 
Conference. 

Vital Statistics - (continued) .  
Consideration of the draft Act attached to the report of the 

Committee on Vital Statistics was continued. 

Sixth Session 

2 p.m. - 5 p.m. 
Vital Statistics - (concluded). 

Consideration of the draft Act att;1ched to the report of the 
Committee of Vital Statistics was concluded. 

The following resolution was adopted. 
RESOLVED that the draft Act attached to the report of the 

Committee on Vital Statistics be referred to Mr. Treadgold for 
incqrporation therein of the amendments made at this meeting; 
that one copy of the Uniform Vital Statistics Act as so amended 
(Appendix G, page 46) be sent by the local secretary for Ontario 
to each of the other local secretaries ; and that if such draft 
Uniform Vital Statistics Act is not disapproved by two or more 
jurisdictions by notice to the Secretary on or before the 30th 
day of November, 1949, it be adopted by the Conference as a 
Uniform Act and recommended for enactment. 
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Assignment of Book Debts. 

The report of the Manitoba Commissioners on the Uniform 
Assignment of Book Debts Act was presented by Mr. Deacon. 
(Appendix I, page 79) . 

Consideration of the amendments, recommended in the report 
of the Manitoba Commissioners was commenced. 

FOURTH DAY 
(FRIDAY, AUGUST 26TH, 1949) 

Seventh Session 

9 a.m. - 12 noon. 
Assignment of Book Debts -(concluded) . 

Consideration of the amendments recommended in the report 
of the Manitoba Commissioners was concluded. 

The following resolutions were adopted : 
RESOLVED that the Uniform Assigliment of Book Debts Act 

be referred to the Manitoba Commissioners for incorporation 
therein of the amendments adopted at this meeting; that copies 
of the Uniform Assignment of Book Debts Act as so amended 
be sent by the local secretary for Manitoba to each of the other 
local secretaries for distribution by them to the members of 
the Uniform Law Section in their jurisdictions; and that if the 
Act as so amended is not disapproved by two or more jurisdictions 
by notice to the Secretary on or before the 30th day of November, 
1949, it be recommended for enactment in the provinces that have 
not yet adopted it, or in the alternative, that the amendments 
made this year be recommended for enactment in those prov� 
inces that have adopted the Uniform Act. 

· 

_ 

RESOLVED that the Uniform Assignment of Boqk Debts Act, 
in addition to the matters covered by the first resolution, be 
amended by striking out the word "day" wherever it occurs in 
the expression "day, hour and minute" and substituting therefor 
in each instance the word udate", so that the, expression 
wherever it occurs in the Act will_ read "date, hour and minute" .  

NOTE :-As copies of the Act as amended at the 1949 annual meeti;ng 
were not distributed pursuant to the mail). resolution set out 
above, the recommendatio;ns as to enactments are withheld 
until �he 1956 annual meeting. 
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Bulk Sales. 
The Report of the Saskatchewan. Commissioners on the 

Uniform Bulk Sales Act was presented by Mr. Leslie (Appendix 
J, page 83) .  

Upon completion of the consideration of the report the follow
ing resolption was adopted : 

RESOLVED that clause c of section' 2 of the Uniform Bulk 
Sales Act (as set out at pages 31 to 36 of the 1920 Proceedings 
and at pages 335 to 341 of the 1920 Year Book of the Canadian 
Bar Association) be amended to read : 

(c) "Stock" shall mean: 
(a) stock: of goods, wares, merchandise and chattels ordi

narily the subject of trade and commerce; 
(b) the goods, wares, merchandise or chattels in which 

any person trades, or that he produces or that are 
outputs of, or with which he carries on, any business, 
trade or occupation, 

and that section 3 of the said Act be amended by adding thereto 
the following clause: 

, {d) Proprietors of hotels, rooming houses, restaurants, 
motor vehicle service stations, oil and gasoline sta
tions and machine shops. 

NoTE:-The Uniform Bulk Sales Act as amended to date is not printed 
in these Proceedings because of the pending report of the New 
Brunswick Commissioners on the correlation and revision Of all 
Uniform Acts dealing with commercial paper. 

Intestate Succession. 
The memorandum on the Uniform Intestate Succession Act 

was presented by Mr. Runciman (Appendix K, page 85) . 
Consideration was given to the recommendations contained 

in the memorandum. 
The follpwing resolution was adopted : 
RESOLVED that the matters raised in Iy.lr. Runciman's memo

randum be referred back to the Saskatchewan Commissioners 
for further consideration and report to next year's meeting, 
regard being had to the views expressed at this meeting. 
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Eighth Session 

2 p.m. - 5 p.m. 
Actions Against the Crown. 

The report of the Manitoba Commissioners as to actions 
against the Crown and the draft Uniform Crown Liabilities Act 
was presented b¥" Mr. Allen (Appendix L, page 97). 

The draft Act mentioned in the report was presented to the 
meeting but was not considered section by section. However a 
preliminary discussion took place with respect to certain general 
principles of importance and the policy of the Conference with 
respect to these matters was agreed upon and the following 
resolutions adopted : 

RESOLVED that the principles of the Crown Proceedings Act, 
1947 (Imperial 10 & 11 Geo. VI, chapter 44) as to discovery 
set out in section 28 thereof, shall be followed in the draft 
Uniform Act. 

' 

RESOLVED that the draft Uniform Act shall not contain any 
requirements as to the giving of notice before commencing action 
against the Crown. 

RESOLVED that the principles of the Crown Proceedings Act, 
1947, as to limitati<;ms, set out in subsection 2 of section 30 
thereof, shall be followed in the draft Uniform Act. 

Upon completion of the consideration of the above principles 
the following resolution was adopted: 

RESOLVED that the matter of Actions against the Crown be 
referred back to the Manitoba Commissioners for the prepara
tion of a draft Uniform Act containing the procedure to be fol
lowed in actions against the Crown rather than a complete code 
of the procedures to be followed in actions by and against the 
Crown; that in the preparation of the draft Act the principles 
settled at this meeting be followed; and that the dr�ft Act be 
prepared for distribution before and consideration at the 1950 
annual meeting of the Conference. 
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FIFTH DAY 
(SATURDAY, AUGUST 27TH, 1949) 

Ninth Session 
9 a.m. - 12 noon. 

Defamation - (concluded) 
•. 

Upon the completion of the <?Onsideration of the two points 
raised, by Mr. Lundell on behalf of the Canadian Daily News
papers' Associ�tion the following resolution was adopted : 

RESOLVED that section 12 of the Uniform Defamation Act 
as set out at page 96 of the 1948 Proceedings be struck out and. 
the following substituted therefor: 

12. Sections 10 and 11 apply to every headline or caption 
in a newspaper that relates to any report therein. 

Bills of Sale. 
A verbal report on behalf of the New Brunswick Commis

sioners was made by. Mr. Hughes, who pointed out that the 
matters in issue in New Brunswick had been satisfactorily 
settled. It was therefore decided to drop the item from the 
Agenda. 

Evidence. 
This matter (re section 6 of the Uniform Evidence Act), which 

was added to the Agenda at the request of the Attorney-General 
of Alberta, was spoken to by Mr. McKenzie. 

The following resolution was adopted : 
�ESOLVED that the matter raised by the Attorney-General of 

Alberta in respect of section 6 of the Uniform Evidence Act be 
referred to the Alberta Commissioners for consideration and 
report to the 1950 meeting of the Conference. 

Residence. 
The report of the Federal Representatives on the proposed 

Uniform Residence Act was presented by Mr. O'Meara (Appendix: 
M, page 98) . 

The report was adopted. 

Reciprocal Enforcement of Judgments. 
Mr. O'Meara for the Federal and Quebec Representatives 

and the Ontario Commissioners, made a verbal report. 
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It was agreed to allow the resolution on page 17-of the 1948 
Proceedings to stand in the expectati<m that sufficient progress 
can be made to allow a report to be made at the 1950 meeting� 

Mechanics' Liens. 
In view of the difference of opinion on many points in con

nection with the proposed Uniform Mechanics' Lien Act, it was 
agreed to drop this item from the Agenda pro tem. The following 
resolution was adopted : 

RESOLVED that the thanks of the Conference be tendered 
. the Manitoba and New Brunswick Commissioners for their 
efforts in connection with the P,reparation of successive drafts of 
the proposed Uniform Mechanics' Lien Act; and that the current 
draft be included in an appendix to this year's Proceedings 
(Appendix N, page 100). 

Extraordinary Remedies and Administrative Procedures. 
The following resolution was adopted: 
I{.ESOLVED that the reports on the general legislative reform 

of the control of administrative procedures (Item No. 17 on the 
Agenda) and Extraordinary Remedies (Item No. 10 on the 
Agenda) be tabled and that consideration of them be deferred 
until the subject matter is brought 1J.P again by a member of the 
Conference, an Attorney General or the Canadian Bar Asso
ciation. 

Matters Left on Agenda. 
Time did not permit consideration of these matters on the 

Agenda: No. 9 (a)- Birth Certificates; No. 11- Highway Traf
fic and Vehicles, and No. iS - Cemetery Plots. 

It was agreed that consideration of these matters should be 
deferred until the next annual meeting. 

MINUTES OF THE CRIMINAL LAW SECTION 
The following members were in attendance : 

CoL. ERIC PEPLER, K.C ., Deputy Attorney General, repre
senting British Columbia; 

H. J. WILSON, K.C., Deputy Attorney General, represent
ing Alberta; 

� 
. ' 
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J. L. SALTERIO, K.C., Deputy Attorney General, representing 
Saskatchewan; 

· 

ANDREW A. MoFFAT, K.C., Deputy Attorney General, and 
JoHN ALLEN, K.C., representing Manitoba;  

C.  R. MAGONE, K.C., Deputy Attorney General, representing 
Ontario ;  

HoN. ANTOINE RIVAE.D, K.C., representing Quebec; 
H. W. HICKMAN, representing New Brunswick; 
H. F. MUGGAH, repr�senting Nova Scotia; 
K. M. MARTIN, K.C., representing Prince Edward Island; 
H. P. CARTER, K.C., representing Newfoundland ;  . 
HIS HONOUR JUDGE ROBERT FORSYTH, Secretary; 
T. D. MACDONALD, K.C., representing the Department of 

Justice, Canada. 

The Honourable Mr. Rivard acted as chairman and His 
Honour Judge Forsyth acted as secretary. 

On the 24th a:nd 25th of August the Criminal Law Section 
held a joint meeting with the Criminal Code Revision Committee 
and discussed info:r:mally a number of topics including the gaming 
and lottery sections of the Criminal Code, grand juries, Part XVI 
of the Criminal Code, and many other matters. 

On the afternoon of August 25th the Criminal Law Section 
held a formal meeting for the purpose of considering the question 
as to whether or not the Section should be continued in view of 
the work being done by the Criminal Code Revision Committee. 
It was decided that the current revision of the Criminal Code 
made the existence ·of the Criminal Law Section even more 
necessary and desirable than was formerly the case and that the 
Criminal Law Section should be continued permanently. 

The retiring chairman, the Honourable Antoine Rivard, K.C., 
and the retiring secretary, Judge Robert Forsyth, were tendered 
sincere votes of thanks for their splendid work in connection 
with the Crimin:1l Law Section. 

C. R. l.VIagone, K.C. and T. D. MacDonald, K.C. were 
elected chairman and secretary, respectively, for the ensuing year. 

The meeting then adjourned to reconvene for the closing 
plenary �ession of the Conference. 
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MINUTES OF THE CLOSING PLENARY SESSION 
(SATURDAY, AUGUST 27TH, 1949) 

11.30 a.m. - 12 noon. 

Report of Criminal Law Section. 

The Honourable Mr. Rivard, for the Criminal Law Section, 
made a verbal report on the work of the Section at this meeting, 
pointing out that all provinces and Canada had been represented, 
including Newfoundland. 

It was announced that Mr. C. R. Magone had been elected 
as chairman of the Section and Mr. T. D. MacDonald elected 
as secretary. 

Appreciations. 

The following resolution was unanimously adopted : 

RESOLVED that the members of the Conference in attendance 
at the ·calgary meeting wish the Secretary to convey their thanks 
to Mr. H .  S.  McCuaig, K. C. and Mrs. McCuaig, Mr. H. J .  
Wilson, K.C. and Mrs. Wilson, Mr. G. W.  H .  Millican, K.C. 
and Mrs. Millican, and the Quebec representatives, the Honour· 
able Antoine Rivard, K.C., Mr. Roger Bisson, K.C . and Mr. 
Thomas R. Ker, K.C., for their many kindnesses and the hospi· 
tality extended by them to the members of the Conference during 
the Calgary meeting. 

Newfoundland. 

The following resolution was adopted :  

RESOLVED that the Secretary b e  instructed to take s'tlch 
steps as may be appropriate to acquaint the Attorney-General 
of Newfoundland with the work and objects of the Conference, 
to receive his copsent to his becoming a member ex officio of the 
Conference, and to invite-him to name one or more representa .. 
tives of Newfoundland to attend and participate in the annual 
meetings of the Conferenc� as members thereof. 

Report of Auditors. 

The auditors reported that they had examined the books of 
the Treasurer and had certified them as being correct and in 
order. 
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Report of N aminating Committee. 

The report of the nominating committee was presented by 
Mr. Porter. It recommended the following officers for the year 
1949-50: 

Honorary President . . . . . . . . J. Pitcairn Hogg, K.C. 
President . . . . . .. . . . . . . . . . . Ron. Antoine Rivard, K.C. 
1st Vice-President . . . . . . . . .  Horace A. Porter, K.C. 
2nd Vice-President . . . . . . . . .  C. R. Magone, K.C. 
Treasurer. . . . . . . . . . . . . . . . G. S. Rutherford; K.C. 
Secretary. . . . . . . . . . . . . . . L. R. MacTavish, K.C. 

The report was adopted and those named declared elected. 

Close of Meeting. 
Mr. Hogg, before closing the meeting, called on the Honour� 

able Antoine Rivard, K.C., President-elect of the Conference, to 
address the meeting (Appendix 0, page 126). 
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APPENDIX A 
(See page 14) 

AGENDA 

PART I 

PLENARY SESSION 

1. Opening of Meeting. 
2. Minutes of Last Meeting. 
3 .  President's Address. 
4. Treasurer's Report. 
5. Secretary's Report. 
6. Appointment �f Auditors. 
7. Appointment of Representative to make Statement to the 

Canadian Bar Association. 
8. Appointment of Nominating Committee. 
9. Appointment of Press Representative. 

10. Secretarial Assistance. 
11. Publication of Proceedings. 
12. Next Meeting. 
13. Annual Grants. 

PART II 

UNIFORM LAW SECTION 

1. �outs of Sitting and Order of Precedence of Business. 
2. Actions against the Crown- Manitoba Commissioners (1948 

Proceedings, page 25). 
3. Assignment of Book Debts- Manitoba Commissioners (1948 

Proceedings, page 20) . 
4. Bills of Sale- New Brunswick Commissioners (1948 Pro

ceedings, page 25) � 

5. Bulk Sales - Saskatchewan· Commissioners (1948 Proceed
ings, page 20) . 

6. Conference Policy and Practice with respect to Recom
mended Uniform Acts- Mr. Fisher (1948 Proceedings, 
pages 24 and 25). 

7. Commorientes - Nova Scotia Commissioners (1948 Pro
ceedings, page 25). 
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8. Defamation - Added to the Agenda at the request of the 
Attorney General of Manitoba. 

9. Evidence- (a) ReBirth Certificates, Proof Outside Issuing 
Jurisdiction-New Brunswick Commission
ers (1948 Proceedings, page 25) . 

(b) Re Section 6 of Uniform Act (RusseU vs. 
Russell)-Added to the Agenda at the re
quest of the Attorney General o£ Alberta. 

10. Extraordinary Remedies-British Columbia Commissioners 
(1948 Proceedings, page 24). 

11. Highway Traffic and Vehicles- Ontario, British Columbia, 
Nova Scotia, Alberta, Manitoba and New Brunswick 
Commissioners (1948 Proceedings, page 25) . 

12. Intestate Succession- Mr. Runciman (1948 Proceedings, 
pages 25 and ·26). 

13. Mechanics' Liens- New Brunswick Commissioners . (1948 
Proceedings, page 24). 

14. Reciprocal Enforcement of Judgments- Dominion and Que
bec Representatives and Ontario Commissioners (1948 
Proceedings, page 17) .  

15. Residence- Domi_nion Representatives (1948 Proceedings, 
pages 21 and 22) . 

16. Vital Statistics - Special Committee composed of Messrs. 
Hughes, Rutherford and Treadgold (1948 Proceedings, 
page 21) . 

17. General Legislative Reform of the Control of Administrative 
ProcedUre. Reports from each Province and Canada - -
Added to the Agenda at the request of the Canadian 

Bar Association. 
18. Cemetery Plots. Provision by will for upkeep - Added to 

the Agenda at the request of the Attorney General of 
-Manitoba. 

PART III 

CRIMINAL LAW SECTION 
Representatives of the Attorneys General of the Provinces 

will meet with the Criminal Law Revision Committee for the 
purpose of discussing desirable changes in the Criminal Code. 

The principal topic that will be dis�ussed is the elimination 
of the differences in the field of criminal law now existing among 
the Provinces. 
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PART IV 

PLENARY SESSION 
1. Report from Crirp.inal Law Section. 
2. Appreciations, etc. 
3. Report of Auditors. 
4. Report of Nominating Committee. 
5. Close of Meeting. 

·-

! 
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APPENDIX B 
(See page 14) 

TREASURER'S REPORT 
FOR YEAR 1948-49 

RECEIPTS 

Cash in Bank August 20, 1948 . . . . . . . . . . $1,081 . 63 
Cash on hand August 20, 1948 . . . . . . . . . . . 75 . 00 

Subscription from Government of Canada . 

Contributions from-
Saskatchewan . . . . . . . . . . . . . . . . . . . . . 
Nova Scotia .  . . . . . . . . . . . . . . . . . . . . . 
Manitoba . . . . . . . . . . . . . . . . . . . . . .  . 

Alberta . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Ontario . . . . . . . . . . . . . . . . . . . . . . .  . 
British Columbia . . . . . . . . . . . . . . . . . .  . 

New Brunswick . . . . . . . . . . . . . . . . . 

Prince Edward Island . . . . . . . . . . . . . 

Quebec . . . . . . . . . . . . . . . . . . . . . . . . . . 

Bank Interest . . . . . . . . . . . . . . . . . . . . . . . .  . 

DISBURSEMENTS 
Gratuities to employees at Purvis Hall, 

Montreal (1948 meeting) . . . . . . . . . 

Secretarial expenses . . . . . . . . . . . . . . .  . 

Noble Scott Co. Ltd.,  Printers, Toronto . .  . 
" " " " " " 

National Printers Ltd., Ottawa . . . . . . . . .  . 
" " " " 

Commission and excise stamps on bank 
drafts and money orders . . . . . . . . . . . 

Exchange on cheques . . . . . . . . . . . . . . . . . . . 

$1,156 . 63 

75 . 00 

75 . 00 
75 . 00 
75 . 00 
75 . 00 
75 . 00 
75 . 00 
75 . 00 
75 . 00 
75 . 00 

11 . 03 

$1,917 . 66 

$40 . 00 
50 . 00 
10 . 80 
24 . 30 

4'72 . 88 
368 . 28 

2 . 95 
. 40 

$969 . 61 
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Cash in Bank August 22, 1949 . . . . . . .  . 873 . 05 
75 . 00 Cash on hand.. . . . . . . . . . . . . . . . . . . . . . . .  . 

Regina, 
August 22, 1949. 

Audited and found correct, 

Calgary, August 26, 1949. 

-. ----. - -----

$1,917 . 66 $1,917 . 66 

J. P. RUNCIMAN, 
Treasurer. 

J. EDWARD HUGHES, 
D. M. TREADGOLD, 

Auditors. 
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APPENDIX C 
(See page 14) 

SECRETARY'S REPORT 
1948 Proceedings. 

The report of the Proceedings of last year's annual meeting 
held in Montreal was prepared and printed and more than four 
hundred copies distributed to the members of the Conference, 
members of the Council of the Canadian Bar Association, law 
libraries and others. 

In accordance with custom the 1948 Proceedings were also 
published as an addendum to the year book of the Canadian 

Bar Association. 

Secretarial Assistance. 

The cost of secretarial assistance during the year 1948-49 
was $50.00 as shown in the Treasurer's report. This was $10.00 
more than in the previous year but was justified by reason of 
the additional work done by the staff in my office in connection 
with the publication of the special pamphlet containing the 
Rules of Drafting. 

Rules of Drafting. 

The Rules of Drafting as q,ppr<;>ved at last y�ar's meeting, 
together with certain supplemental material that I prepared 
along the lines suggested at the Montreal meeting, were pub
lished in the October 1948 issue of the Canadian Bar Review 
at page 1231. This material formed the basis for the special 
pamphlet approved last year which was published a few months 
ago. 

Although I was authorized to have one thousand copies 
printed the Executive considered it advisable that this number 
should be doubled as the printing of the additional copies could 
be done comparatively cheaply, and was justified by the demand. 
To date approximately eight 4undred copies have been distri
buted with new requests coming in almost daily. 

M iniste! of Justice. 

I am pleased to report that the Honourable Stuart S. Garson, 
K�C., Minister of Justice and Attorney General for Canada in a 
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letter to me dated January 27th, 1949; consented to become a 
member ex officio of the Conference. 

Newfoundland. 
As this is the first meeting of this Conference to be held since 

Newfoundland became a province of Canada, I suggest that at 
this meeting appropriate action be taken to extend a cordial 
invitation to Newfoundland to join the Conference and through -
commissioners or representatives to take part in our· work. We 
are of course happy to see Mr. H. P. Carter, K.C., present here 
as a representative of the Attorney General's Department of 
Newfoundland in connection with the revision of the Criminal 
Code. 

Agenda. 
Perhaps you will permit me to close this report with an 

observation that applies solely to the Uniform Law Section. 
It would appear that the Agenda has now grown far too long 

and far too diverse to be dealt with adequately at one meeting, 
and I think that experience illustrates the fact that the Agenda 
ought not to contain more items than can be dealt with con
veniently at one meeting. 

I therefore suggest that at the appropriat� time considera
tion be given to reducing the Agenda substantially. 

L. R. MACTAVISH, 
Secretary. 

; - ' 
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APPENDIX D 

(See page 17) 

COMMORIENTES 
REPORT OF NOVA SCOTIA COMMISSIONERS 

Terms of Reference; 
At the 1948 meeting in Montreal, the Conference assigned 

to the Nova Scotia Commissioners consideration of an amend
ment to the Uniform Commorientes Act adopted by the Con
ference in 1939 (1939 Proceedings, page 63) and now in force 
in most provinces, in the light of Hickman v. P.e�cy (1945) A. C. 
304 (1948 Proceedings, page 25) . 

The operative section is section 2: 
2.-(1) Where two or more persons die in circumstances 

rendering it uncertain which of them survived the other or 
others, such deaths shall, subject to subsections (2) and (3), 
for all purposes affecting the title to property, be presumed 
to have occurred in the order of seniority, and accordingly 
the younger shall be deemed to- have survived the older. 

(2) The provisions of this section shall be read and 
construed subject to the provisions of section 175 of The 
Insurance Act (Ontario) and of section 36 of The Wills Act 
(Ontario) . 

(3) Where a testator and a person who, if he had survived 
the testator, would have been a beneficiary of property under 
the will, die in circumstances rendering it uncertain which of 
them survived the other, and the will contains further pro
visions for the disposition of the property in case that person 
had not survived the testator or died at the same time as the 
testator or in circumstances rendering it uncertain which 
survived the other, then for the purpose of that disposition 
the will shall take effect as if that person had not survived 
the testator or died at the same time as the testator or in 
circumstances rendering it uncertain which survived the other 
as the case may be. 

The decision on Hickman v. Peacy cast doubt on the inter
pretation of the word "uncertain': in the phrase "Where two or 
more persons die in circumstances rendering it uncertain which 
of them survived the other or others . . ." .  Does this language 
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cover the case where two or more persons die at the same time, 
as time is measured in law rather than in science or philosophy? 
The Commissioners have recommended amending the Uniforii1 
Act by adding the words "at the same time or" between the 
words "die" and "in" in the phrase quoted wherever it appears 
in the Act so that it reads: "Where two or more persons die at 
the same time ·or in circumstances rendering it uncertain which 
of them survived the other or others." 

Problems Considered but not Mentioned in Terms of Reference: 
When reviewing the Uniform Act, the Commissioners also 

noted three other matters that needed some consideration, and 
brief mention is made of these after detailed consideration of 
the assigned task. The three additl.onal matters are : 

(1) the discrepancy between the long title of the Uniform 
Act and the operative words of section 2 (1) and (3) ; 

(2) the uncertainty whether or not the words "and the will 
contains further provisions for the disposition of the 
property" in section 2 (3) refer to the passing of a lapsed 
gift to a residuary legatee by operation of law and with
out express provision for it in the will ; and " 

(3) the relation of the Uniform Life Insurance Act to the 
Uniform Commorientes Act. 

Tl!,e Effect of Hickman v. Peacy : 
The relevant facts of Hickman v. Peacy were that while five 

persons sheltered in a small basement of a house in London on 
September 14, 1940, a German high explosive bomb penetrated 
to the basement and exploded. All five persons were killed an<.t 
their bodies mutilated. It became necessary for purposes of the 
succession to property to decide which of the five persons survived 
the other or others. The language of section 184 of the Law of 
Property Act, 1925, was considered. It is substantially the same 
as section 2 (1) of our Uniform Commorientes Act, which was 
copied from section 184 with one deletion (1937 Proceedings, 
page 62) . Cohen J., held that the section applied but the deaths 
were not proved to have been simultaneous and that the deceased 
must be presumed to have died in order of seniority. The Court 
of Appeal (Lord Green, M.R. and Goddard, L.J ., Luxmoore, 
L.J. dissenting (1944) Ch. 138) held that the deaths were simul
taneous and reversed the trial judge's decision. In the House of 
Lords, Lord Macmillan; Lord Porter and Lord Simonds held 

:! 
.. , � 
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(Viscount Simon, L.C., and Lord Wright dissenting) that the 
language of section 184 covered both simultaneous deaths and 
consecutive deaths where the order was uncertain, and applied 
the presumption of the section. 

The only other decisions on section 184 in England are Re 
Howard (1944) p. 39, Re Mercer (1944) 1 All E.R. 759, Re Pringle 
(1946) Ch. 124, Re Bate (1947) 2 All E.R. 418, which deal with 
the time of death, and Re Cohn (1945) 1 Ch. 5, which deals with 
a conflict problem and holds that section 184 is a part of the 
substantive law of succession in England and not a nile of evi..: 
dence. There is only one reported Canadian case on the Uniform 
Act, Re Law (1946) 2 D.L.R. 378. It does not raise an issue 
relevant to this part of the report, but it is considered later. 

There is nothing to be gained by analysing these cases, save 
to point out that in Re Howard and Re Pringle trial judges de
cided that persons killed in bombing disasters were killed simul
taneously (in Re Pringle the decision was on the words of a will : 
"In the event of the simultaneous death of the aforesaid . . . .  " 
but the opinions of the Law Lords in Hickman v. Peacy on section 
184 were discussed) and in Re Mercer and Re Bate trial judges 
held the time of death to be uncertain in cases where reasonabl� 
doubt was to be infer:red from the facts. Neither case was one 
of a direct hit from a bomb. 

It is clear that the majority of the House of Lords held, in 
Hickman v. Peacy, that section 184 covers simultaneous deaths, 
although in the course of the case four judges, Lord Greene, 
M.R., Goddard, L.J., Viscount Simon, L.C., and Lord Wright 
(rather imposing names) held that section 184 did not cover 
simultaneous death and that simultaneous death could be proved 
at law and had been in this case. Five judges held otherwise; 
but two, Cohen, J., and Luxmoore, L.J., both thought section 
184 did not cover simultaneous deaths, although the facts of the 
present case did not prove simultaneity. Only the three majority 
law lords held section 184 covered simultaneous deaths. 

Despite this arresting division of · judicial opinion, if th� 
Uniform Act were identical with section 184, Hickman v. Peacy 
might' be taken as an authoritative decision that the Uniform 
Act covered simultaneous deaths. But there is a major difference 
between section 184 and the Uniform Act. For section 2 (3) of 
the Uniform Act adds a clause not to be found in the Law of 
Property Act, 1925, and in that clause although the words "die 
in circumstances rendering it uncertain" in the third line (1939 
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Proceedings, page 63) are the same as in section 2 (1) , where 
they are repeated in the seventh line they are preceded by the 
words Hat the same time as the testator or" .  The words "at the 
same time as the testator or" appear again in the tenth line of 
section 2 (3) . Since there is express provision for simultaneous 
deaths in a later clause of section 2, many judges would not 
hesitate to say that the omission of this express provision in the 
first clause is intentional and consequently section 2 (1) does not 
cover simultaneous deaths. So long as this judicial behaviour 
may be reasonably expected, it is wrong. to regard Hickman v. 
Peacy as of much authority. 

It is clear from the able memorandum supporting the first 
draft of the Uniform Act (1937 . Proceedings, page 55) that the 
Act was intended to cover simultaneous deaths; The authors of 
that memorandum say (at page 60) : "Accordingly a presumption 
of survivorship in accordance with the usual probabilities of life 
is more conducive to an equitable result than no presumption 
or a presumption of simultaneous death. for although the cases 
indicate that there is no presumption at all, the final result 
appears to be the same in fact as though the presumption were 
in favour of simultaneous de�th." In their proposed section for 
what is now section 2 (3) the authors did not insert the words 
"at the same time as the testator . or". They evidently felt that 
the English section they copied covered simultaneous deaths. 
There must have been some discussion about section 2 (3) of 
the first draft bill, for in the second bill section 2 (3) is redrafted 
pursuant to a resolution of the Committee, but the words "at 
the �arne time as the testator or" were not added. They appear 
first in the draft (1938 Proceedings, page 39) submitted by the 
Ontario Commissioners after the 1938 meeting of the Conference. 
It is thought that the explanation for the different wording in 
section 2 (3) lies in the fact that draftsmen of wills take the 
extra precaution and the authors of the draft Uniform Act 
simply used the common language of wills. The result, none 
the less, particularly since the judges will not refer openly to 
the published proceedings, is that the first subsection is 
ambiguous. 

Accordingly, the Commissioners recommend that the Uniform 
Commorientes Act as it appears at page 63 of the 1939 Pro
ceedings be amended by adding the words "at the same time or" 
after the word "die" in line one of section 2 (1) and after the 
word "die" in line three of section 2 (3) in order to carry out the 
intended meaning of the original. 
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The Discrepancy Between the Long Title and the Operative Sections: 

The long title of the Uniform Act is "An Act Respecting 
Survivorship in Common Disasters". The operative words in 
section 2 (1) are "Where two or more persons die in circum
stances rendering it uncertain which of them survived the other 
or others . . . ". Quite obviously the words of section 2 (1) would 
cover two deaths occurring each in a different place and from a 
different cause, and the following quotation from the judginent 
of Godda,rd, L.J. , in Pe Grovesnor (the Court of Appeal decision 
of Hickman v. Peacy, reported in 1944, Ch. 138, quoting from 
pp. 151-2) would indicate a similar view was taken by the 
English Courts: 

· 

"Now the matter to be remedied was, in my opinion, the 
law laid down in the above case (Wing v. Angrave 8 H.L.C. 
183) , that there was no presumption arising from age or sex 
as to survivorship among two or more persons. If title de
pended on one surviving another that fact had to be proved 
and that it might be impossible to establish it did not entitle 
the Court to presume, which really means to guess, either 
that the elder or the stronger �urvived the yqunger or 
weaker, or that they died at the same time. This rule applied 
in all cases, not only when the deaths wer� occasioned by 
one and the same cause. It applied where two persO:ns in the 
same ship were swept off by the same wave and drowned, 
and also to the case instanced by one of their Lordships of a 
wife dying in this country after her husband had 'sailed on a 
ship which was never heard of again. In some cases no doubt 
it could be proved that orie survived the other, if only for 
a very short space of tim�; in others it could not. Accordingly, 
this section was passed. . . . " 

It will be noticed that this reading of the Uniform Act gives it 
a much broader effect than section 44 of the Uniform Life Insur
ance Act (1923 Proceedings, page 41) from which the inspiratio;n 
for the long title seems to have been drawn. Section 44 provides 
for the case "Where the person whose life js insured and any 
one or :rp.ore of the beneficiaries .Perish in the same disaster . . .  ".  
(It is interesting to observe that the problem of Hickman v. 
Peacy could hardly arise under the wording of section 44.) 

Now it is a well known rule of interpretation that where a 

judge finds the words of a section ambiguous he may refer to 
the long title for assistance. If he did so in the case of the 
Uniform Commorientes Act he would almost certainly solve the 
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problem by restricting the application of section 2 (1) to com
;mon disasters. It may be said that section 2 (1) admits of no 
;�mbiguity, but. after reading the judgments of Hickmfl,n v. Peacy 
·that opinion can be advanced with less confidence. In any event; 
a more accurate long title would seem desirable. The Commis
sioners accordingly recommend that the long title be changed to 
"An Act Respecting Survivorship". 

The Uncertainty of the Words of Section 2 (3) : 
Section 2 (3) provides in part that where a testator and bene

ficiary die in circUmstances rendering it uncertain which of them 
survived the other, and the will contains further provisions for 
ihe disposition of the property in that case then the will takes 
effect as if the event provided against had happened. The pro
blem that may arise here is simply that under the ordinary rules 
of interpretation of wills, if a specific gift lapses, and there is a 
residuary gift to another, the specific gift goes to the residuary 
legatee. This happens not because the will contains "further 
provisions for the disposition of the property"" but because the 
"law" says so. Yet there is the possibility that the "law;' having 
said that much, might go on to say that the legal rule operates 
as a "further provision" within the meaning of section 2 (3) . To 
remove this latest ambiguity, the Commissioners recommend 
amending section 2 (3) by deleting the word "further" where it 
appears in line four and by substituting for it the word "express" 
(1939 Proceedings, page 63) . The word. ' "further" seems super
fluous whether section 2 (3) is amended or not� 

The Relation of the Uniform Life Insurance Act to the Uniform 
' 

. 
Commorientes Act: ' 

Section 2 (2) of the Uniform Commorientes Act provides 
that the section is to be read and construed "subject to the 
provisions of section 175 of The Insurance Act (Ont�io) ". The 
Uniform Life Insurance section provides : "Where the person 
whose life is ;jnsured and any one or more of the beneficiaries 
perish in the same disaster, it shall be prima facie presumed that 
the beneficiary or beneficiaries died first." The only reported 
Canadian case on the Uniform Commorientes Act is Re Law 
(1946) 2 D.L.R. 378, ably commented on by Professor Kennedy 
in (1946) 24 Can. Bar Rev. 720. The facts were that Mr. and 
Mrs. Law were drowned when their boat capsized. There was 
uncertainty which of them survived the other, so that the Uni-
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form Act applied, but it had to be read and construed subject 
to the Uniform Life Insurance section. Mr. Law had insurance 
policies payable to his wife as named beneficiary. Under the 
Insurance Act (B.C.) Mrs. Law was deemed to have died first 
so the money was payable to the estate of Mr. Law under another 
provision of the Act. Under the Commorientes Act (B.C.) Mrs. 
Law, as the younger, survived her husband and as Mr. Law died 
intestate, she was entitled to share in the estate. Macfarlane, J., 
held, however, that the life insurance section governed the final 
disposition of the money, and not merely the immediate dis
position of the money by insurance company. He �aid : 

"I think that by necessary intendment, the insurance 
moneys under these provisions go to the estate of the husband 
as insurance moneys, and are there to be dealt with on the . 
basis of the presumption that the wife died first. I do not 
think that I can accept as reasonable, the construction that 
in respect of the same thing, a presumption is declared to 
have effect at one moment and a moment later to be set 
aside by another when the first presumption is declared to 
be the prevailing one in respect of that subject matter." 

The learned judge held it to be the same subject matter because 
he considered that the insurance moneys did not lose their colour 
as insurance moneys when they were received by the estate of 
Mr. Law. He was led to this conclusion by reference to section 104, 
which restricts the insured in dealing with preferred beneficiaries, 
but, with respect, section 108 (4) (d) would seem to be the only 
section in the Act affected by section 123. The Life Insurance 
Act does not deal with the disposition of the assets of the estate 
of the insured after they have been collected by the executor 
or administrator, but merely provides that where a preferred 
beneficiary dies before the maturity of the contract his share 
shall in certain circumstances be paid to the estate of the insured. 
What happens to the money after that must be governed by the 
insured's will, or, if there is no will, by the law applicable on 
intestacy. Section 123 is of no help to the administrator here, 
because no matter when a beneficiary of an insurance policy 
may have died, the administrator of an estate is concerned only 
to pay out the assets of the estate according to law governing 
succession of property. The Life Insurance Act primarily governs 
the contract of insurance. It does not govern succession to any 
property except that specifically covered by the Act, and full 
effect has been given t,o the Act when the money is paid. by the 
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in�urer to Mr. Law's estate rather than to Mrs. Law or her 
estate . .The Commorientes Act clearly governs all succession save 
what is expressly excepted, i.e., the payment of money by the 
insurer under the contract. 
. The Uniform Life Insurance Act might be improved by 

clarifying the point by amending section 44 (1923 Proceedings, 
page 41) by adding the words "for the purposes of the payment 
of insurance money by the insurer under thi� Act" after the 
words upresumed that", so that the section reads: "Where the 
person whose life is insured and any one or more of the bene
ficiaries perish in the same disaster, it shall be prima facie pre
sumed that for the purposes of the payment of insurance money, 
by the insurer under this Act the beneficiary or beneficiaries 
died first." 

However, since the Conference has relinquished its juris
diction in matters of insurance, no recommendation is made. 
On the other hand, no recommendation is warranted in the 
Uniform Commorientes Act. 

J. B. MILNER, 
HENRY F. MUGGAH, 
Nova Scotia Commissioners. 
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APPENDIX E 
(See page 1 7) 

AN ACT RESPECTING SURVIVORSHIP 

H
IS MAJESTY, by and with the advice and consent of the 

Legislative Assembly of the Province of , 
enacts as follows : 

1 .  This Act may be cited as "The Survivorship Act". Short title. 

2. (1) Where two or more persons die at the same time �:!':!"�!d�eath 
or in circumstances rendering it uncertain which of them sur-
vived the other or others, such deaths shall, subject to subsec-
tions (2) and (3), for all purposes affecting the title to property, 
be presumed to have occurred in the order of seniority, and 
accordingly the- younger shall be deemed to have survived the 
older. 

(2) The provisions of this section shall be read and con- ::��:;ti��o 
strued subject to the provisions of section 175 of The Insurance s�tu��rtain 
Act (Ontario) and of section 36 of The Wills Act (Ontario) . 

(3) Where a testator and a person who, if he had survived f� ��eovision 
the testator, would have been a beneficiary of property under 
the will, die at the sam� time or in circumstances rendering it 
uncertain which of them survived the other, and the will con-
tains provisions for the disposition of the property in case that 
person had not survived the testator or died at the same time 
as the testator or in circumstances rendering it uncertain which 
survived the other, then for the purpose of that disposition the 
will shall take effect as if that person had not survived the testa-
tor or died at the same time as the testator or in circumstances 
rendering it uncertain which survived the other as the case 
may be. 

3. This Act shall be so interpreted and construed as to g�!��':tatlon. 
effect its general purpose of making uniform the law of those 
provinces which enact it. 

4. This Act shall come into force on the day ��:�llg into 

of , 19 
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APPENDIX F 
(See page 1 7) 

VITAL STATISTICS 
REPORT OF COMMITTEE 

At the 1948 meeting of the Conference, the undersigned were 
appointed as a committee "to meet in Ottawa later this year 
for tb.e purpose of finalizing the form of the draft Uniform Vital 
Statistics Act for presentation to the Conference in 1949" (1948 
Proceedings, page 21) . 

. ,· . 

The Committee met members of the staff of the Dominion 
Bu,reau of Statistics in Ottawa from November 28th to December 
2nd, 1948. Consideration was given to the representations made 
b,y the Dominion-Provincial Vital Statistics Councii arising from 
their 1948 meeting with reference to the original draft, and the 
attached draft was then prepared. 

This Act is primarily administrative by nature and conse
quently most of our work has been directed toward correlating 
and putting into legislative language the views of the adminis
trative officials of the Dominion and the provinces who deal 
with the registration of vital statistics and the compilation of 
statistical data therefrom. Certain matters have arisen, however, 
that are entirely of a legal nature and we feel that the attention 
of the Conference should be drawn to the sections dealing with 
the registration of births, with the issue and evidential value of 
certificates, certified copies and photographic prints, with legiti
mation by subsequent marriage, and with appeals. 

The matter of the registration of the birth of a child of a 
married woman has been particularly vexatious. The administra
tive officials take the position that they s�ould obtain true 
statements and are, generally, willing to take the word of the 
mother that her husband is not the father. On the other hand 
as lawyers we feel that the common law presumption of legiti
macy cannot be so lightly discarded. In considering this matter 
it should be remembered that one of the services given to the 
public by this Act is that certificates, etc. ,  are made admissible 
as prima facie evidence in courts. To accept the views of the 
administrative official� would be to allow an unsworn statement 
of the mother to make her child illegitim�te as such statement 
would, when incorporated in a certified copy or photographic 
print of the registration come before the court as prima facie 
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evidence of the illegitimacy of the child. This would be in con
flict with one of the fundamental principles of our law. 

The provisions of subsections 4 and 5 of section 4 and section 
6 repre�ent an- attempt to reconcile the views of three groups, 
viz., (i) the administrative officials ; (ii) those who believe that 
no statement on a registration should be permitted to affect the 
common law presumption of legitimacy; and (iii) those who feel 
that a middle course ' should be followed, i .e., that if the matter 
is taken to a court, the court may permit a registration of a 
child born to a married woman which will in effect indicate that 
the child is illegitimate. 

We should say here that this draft is not acceptable to all 
the administrative officials, but we feel that this is strictly a 
legal matter and that we would be evading our responsibilities 
if the draft permitted an unsworn statement to illegitimate a 
child when the general law presumes such a child to be legitimate. 

It is recommended that this draft, if possible, be dealt with 
finally at the 1949 meeting, as several provinces that have for 
some time intended to enact a new Vital Statistics Act are wait
ing until the Uniform Act is available. 

J. EDWARD HUGHES, 
G. s. RUTHERFORD, 
D. M. TREADGOLD, 

Special Committee. 
NOTE:-The draft Act attached to the report is not printed in these 

Proceedings. The Act as amended at the meeting and as re
commended for enactment appears as Appendix G. 
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APPENDIX G 
(See page 19) 

A N  ACT RESPECTING THE REGISTRATION OF 
BIRTHS, MARR�AGES, DEATHS AND 

.OTHER VITAL EVENTS. 

H
IS MAJESTY, by and with the advice and consent of the 

Legislative Assembly of the Province of , 
enacts as follows: 

SHORT TITLE 

1 .  This Act may be cited as "The Vital Statistics Act". 

2. 
(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

(i) 

INTERPRETATION 

In this Act, 
"birth" means the birth of a foetus which after complete 
separation from the moth�r shows any sign of life ; 
"burial permit" ·means a permit to bury, cremate, remove 
or otherWise dispose of a dead body; 
"cemetery" means land set apart or used as a pl�ce for 
the interment or other disposal of dead bodies, and in� 
clud�s a vault, mausoleum and crematorium; 
"cemetery owner" includes the manager, superi:ntendent, 
caretaker or other person in charge of a cemetery; 
"certificate" means a certified extract of the prescribed 
particulars of a registration filed in the office of the 
Director; 
"cremation" means djsposal of a dead body by incinera� 
tion in a crematorium as provided by the Cemetery 
Act; 
"Director" means the Director of Vital Statistics pro� 
vided for under this Act; 
"division registrar" means a division registr� appointed 
under this Act; 

· 

"error" means incorrect information, and includes omis� 
sion of information; 
"funeral director" means any person who takes charge 
of a dead body for the purpose of burial, cremation or 
other dispositio:n; 
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(k) "incapable" means unable because of death, illness, ab- "ineapable"; 

sence from the province, or otherwise; 
(l) "Indian" means an lndian within the meaning of the "Indian"; 

Indian Act (Canada) , but does not include an enfran-
chised indian; 

(m) ''inspector' '  means an inspector of vital statistics pro- "inspector''; 

vided for under this Act; 
(n) "married woman" includes a woman who, within the ����� 

period of gestation prior to the birth of the child in 
' 

respect of whose birth an application for registration is 
made under this Act, was lawfully married; 
" d' 1 t't' ,; d' 1 •t• • "medical ( o) me · 1ca prac 1 10ner means a me 1ca pract1 10ner regis":' practitioner"; 

tered under the Medical Act; 
(NOTE:-In most provinces the expression "legally qualified medical 

practitioner" is defined in the Interpretation Act or the Medi
cal Act. In such provinces this definition will be unnecessary, 
and that expression should be substituted wherever "medical 
practitioner" appears in this Act.) 

(p) "Minister" means the Minister to whom the adminis- "Minister": 

tration of this Act is assigned; 
(q) "municipality" (to be defined by each province in accor- "municipality' 

dance with its own Tequirements) ; 
(r) "occupier" means the person occupying any dwelling, "occupier": 

and includes the person having the management or 
charge of any public or private institution where persons 
are cared for or confined, and the proprietor, manager, 
�eeper or other person in charge of an hotel� inn, ap�rt-
ment, lodging-house or other dwelling or accommodation; 

(s) 11prescribed" means prescribed by this Act or the regula- "prescribed"; 
tions; 

(t) "registration division" means a registration division esta- �l�f;���ion 

blished under section 25; 
· (u) "state" means any state or territory of the United States "state"; 

of America and includes the District of Columbia; 
(v) . "stillbirth" means the birth of a foetus, after at least "stillbirth". 

twenty-eig:P,t weeks pregnancy, which aft�r complete 
separation from the mother does not show any sign of life. 

REGISTRATION OF BIRTHS AND STILLBIRTHS 

BIRTHS 
3. Every person who assists at the birth of a child in the �tc;e or 

province shall, within . . .  hours there�fter, deliver or mail to the 
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division registrar of the registration division in which the birth 
occurs a notice of the birth in the prescribed form. 

4. (1) The birth of every child born in the province shall 
be registered as provided herein. 

(2) Within : . . . . days after the day of the birth of a 
child in the province, 

(a) the mother of the child; 
(b) if the mother is incapable, the father of the child; 
(c) if the mother and the father are incapable, the person 

standing in the place of the parents of the child; 
(d) if there is no person to whom clause (a), (b) or (c) applies, 

the person required to give notice of .the birth under 
section 3 ;  or 

(e) if there is no person to whom Glause (a), (b), (c) or (d) 
applies, the occupier of the premises in which the child 
is born, if he has knowledge of the birth, 

shall complete and deliver or mail a statement in the prescribed 
form respecting the birth t<;> the division registrar of the registra
tion division in which the birth occurs, but the Director may 
accept the statement of the father although the mother is not 
incapable. 

(3) The father of an illegitimate child shall not be required 
to comply with subsection (2) . 

(4) If mo�e than one child is delivered during a single con
finement, a separate statement for each child shall be completed 
and delivered or mailed as provided in subsection (2), and in 
each statement the number of children born during the confine
ment and the number of the child in the order of birth shall be 
given. 

( 5) Except as provided in subsection ( 6), the birth of a 
child of a married woman shall be registered showing the sur
name of the husband as the surname of the child, and the parti
culars of the husband shall be given as those of the father of 
the child. 

( 6) Where a child is born to a married woman, if she files 
with the division registrar a statutory declaration that at the 
time of the conception she was living separate and apart from 
her husband, and that her husband is not the father of the child, 
no particulars as to the father shall be given in the statement 
required under subsection (2) unless the mother and a person , 
acknowledging himself to be the father jointly so request in 
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writing, in which case the particulars of the person so acknow
ledging may be given as the particulars of the father, or the birth 
may be registered showing the surname of the person so acknowl
edging as the surname of the child, or both; and; if th� request 
is m�de after the registration of the birth, the Director may 
amend the registration in accordance with the request by making 
the necessary notation thereon. 

(7) Except as provided in subsection (8) ,  the registration of �J:��r�ied 
the birth of a child of an unmarried woman shall show the sur- woman. 
name of the mother as the surname of the child, and no particu-
lars as to the father shall be given. 

(8) Where an unmarried woman who is the mother of a Idem. 

child and a person acknowledging himself to be the father jointly so 
request in writing, the particulars of the person so ac�nowledging 
may be given as the particulars of the father, or the birth may 
be registered showing the surname of the person so acknowl
edging as the surname of the child, or both; and, if the request 
is made after the registration of the birth, the Director may 
amend the registration in accordance with the request by making 
the necessary notation thereon. 

(9) If the division registrar is not satisfied as to the truth !"v1�����al _ 
and sufficiency of the statement, he shall refer the matter to the ])�����.by 
Director who, in order to obtain such �dditional eyidence as may 
be necessary, may require the attendance at his office of the 
person who signed the statement, or of any other person, and 
may examine him respecting any matter pertaining to the regis-
tration of the birth. 

(10) If the statement is not completed and delivered or &�b\\i�;ir; 
mailed in the manner and within the time herein provided, every �f��:!�t. 
person upon whom the du,ty of completing �nd delivering or 
mailing the statement is imposed shall remain liable to perform 
that duty notwithstanding the expiration of the time provided, 
and shall, in respect of each successive period of . . . days 
thereafter during which he neglects or fails to complete and 
deliver or mail the statement, be guilty of a violation of this Act. 

(11) Upon the receipt, within one year from the day of the �e����hat�n 
birth of a statement in the prescribed form respecting the birth, �!�:t��r. 
the division registrar, if he is satisfied as to the truth and 
sufficiency thereof, sha)l register the birth by signing the state-
ment, and thereupon the stat�ment shall constitute the registra-
tion of the birth. 
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5. When a birth is not registered within one year from the 
day of the birth, or the division registrar has referred the matter 
to the Director under subsection (9) of section 4, if application 
for the registration thereof is made by any person to the Director 
in the prescribed form, verified by statutory declaration and 
-accompanied by the prescribed fee and by a statement in the 
prescribed form respecting the birth and such other evidence as 
may be prescribed, the Director, if he is satisfied as to the truth 
and sufficiency of the matters stated in the application and that 
the application is made in good faith, shall register the birth by 
signing the statement, and thereupon the statement shall co·n
stitute the registration of the birth. 

�e�{rlidation 6. (1) Where a child is legitimated by the intermarriage 
���!���!�� by of his parents subsequent to his birth, then upon the parents, 
marriage. 

(a) completing and certifying the statement required under 

Idem. 

Idem. 

Original 
registration to 
be withdrawn, 

Statement 
respecting 
birth of 
foundling. 

subsection (2) of section 4 ;  
(b) delivering the statement, together with such evidence 

as to the legitimation as .is required by the regulations, 
to the Director; and 

· 

(c) paying the prescribed fee, 
the Director shall, 

(d) register the birth as if the parents had been married to 
each other at the time of the birth; and 

(e) make a notation on the statement that the registration 
was made under this section, 

and the statement shall constitute the registration of the birth. 
(2) Upon proof that one of the parents is dead or mentally 

incapable, the application may be made by the other parent. 
(3) Where the birth 4as been registered under subsection 

(8) of sectiori 4, the application may be made by the child. 
(4) Where the birth has been registered before the marriage, 

the original registration shall be withdrawn from the registration 
files and shall be kept in a separate file and sealed. 

7. (1) Where a new-born child is found deserted, the person 
who finds the child, and any person in whose charge the child 
inay be, shall give to the division registrar of the registration 
division in which the child is found, within seven days after the 
finding o:r taking charge of the child, such information as he 
may possess as to the particulars required to be registered con
cerning the birth of the child. 
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(2) The division registrar, upon receipt of such information ��J!�n
of 

regarding the birth of the child, and upon being satisfied that registrar. 
every reasonable effort has been made to identify the child 
without success shall, 

(a) require the person who foun�l' or has charge of the child 
to complete a statutory declaration concerning the facts 
of the finding of the child and to complete, so far as the 
person is able, a statement in the prescribed form re
quired under subsection (2) of section 4 ;  

(b) cause the child to be examined by the local medical 
officer of health or a medical practitioner with a view to 
determining as nearly as possible the date of the birth 
of the child, and require the examiner to make a statu
tory declaration setting forth the facts as determined by 
the examination; and 

(c) make a detailed report of the case and transmit to the 
Director the evidence regarding the birth of the child. 

(3) A medical practitioner shall be paid out of the Con- Fee. 

solidated Revenue Fund the prescribed fee for an examination 
made by him under subsectio'n (2). 

( 4) The Director, upon receipt of the report and the evi- �etl��hation 
dence mentioned in subsection (2), shall review the case and, if of foundling. 

he is satisfied as to the correctness and sufficiency of the matters 
stated, shall register the birth; and the registration shall, subject 
as herein provided, establish for the child a date of birth, a 
place of birth and a surname and given name. 

( 5) The Director, upon registering- a birth under this section, ��g:m��ts to 
shall transmit forthwith to the (Superintendent of Child Welfare) �; :rans�i.t��. 
a copy of all documents respecting the child filed pursuant to 

. 

this section. 
(6) If, subsequent to the registration of a birth under this !�t��1t�; 1 

section, the identity of the child is established to the satisfaction of identi�y 

of the Director or further information with respect thereto is 
received by him, he shall, · 

(a) cancel, add to, or correct the registration of the birth 
made under this section; and 

(b) where necessary, cause a new registration in accordance 
with the actual facts of the birth to be made and filed 
in substitution for the registration first made under · this 
section, 
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and the Director shall thereupon m.ake a notation of any can
cellation on the registration first made, and no certificate shall 
thereafter be issued in respect thereof. 

(7) Where a new registration of the birth of a child made is 
under subseetion (6), the date of registration shall be as shown 
on the registration first made. 

(8) The Director shall notify the (Superintendent of Child 
Welfare) forthwith of any action taken under subsection (6) . 

(9) Where a person has received a certificate issued in 
respect of the registrati9n of the birth of a child made under 
subsection (4), if the registration is cancelled under subsection 
(6), he shall deliver the certificate to the Director for cancellation 
if the Director so requires. 

8. (1) Except in a case to which section 21 applies, where 
the birth of a child has been registered, and, 

(a) the given name under which the child was registered is 
changed; or 

(b) the child was regist�red without a given name, 
both parents, the surviving parent, the guardian of the child, 
the person procuring the name to be changed or given, or the 
child after he has attained the age of twenty-one years, may 
deliver to the Director an application setting forth the particulars 
of the change or of the name given, accompanied by a statutory 
declaration completed by the applicant, and, 

(c) a baptismal certificate, showing the given name under 
which the child was baptized; or 

(d) if a baptismal certificate is not procurable, such other 
documentary evidence as is satisfactory to the Director, 

ana the Director, upon being sati:;;fied that the application is 
made in good faith and upon payment of the prescribed fee, shall 
make a notation of the change in the registration of the birth. 

(2) No alteration of or addition to a given name shall be 
made under this sectio:q. in any registration of a birth unless the 
name of the child was changed or the name was given to the 
child within . . .  years next after the day of the birth. 

(NOTE :-Some provinces may desire to delete subsection (2) . ) 
(3) No alteration of or addition to a given name shall be 

made in a registration of a birth, except as provided herein. 
(4) Any birth certificate issued after the making of a nota

tion pursuant to this section shall be prepared as if the registra-
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tion had been made containing the changed or new given name 
at the time of registration. 

STILLBIRTHS 

9. (1) Every stillbirth in the province shall be registered �e;�f1\b�;l��. 
as provided herein. 

(2) Where a stillbirth occurs, the person who would have �;:t:�i:i 
been responsible for the registration thereof as provided in stilfbtrth. 

section 4, if it had been a birth, shall complete and deliver to the 
funeral director a statement in the prescribed form respecting 
the stillbirth. 

(3) The medical practitioner in attendance at a stillbirth, ��1Ac:1te. 
or, where there is no medical practitioner in attendance, a medical 
practitioner or a coroner shall complete the medical certificate 
included in the prescribed form showing the cause of the still-
birth and shall deliver it to the funeral director. 

(4) Upon receipt of the statement, the funeral director shall Pu���a1f 
complete the statement setting forth the proposed date and director. 
place of burial, cremation or other disposition of the body and 
shall deliver the statement to the division registrar of the regis
tration division in which the stillbirth occurred. 

(5) U · t f th t t t th d' • • · Registration pon rece1p o e s a emen . e .  lVls�on registrar, of stillbirth. 
if he is satisfied as to the truth and sufficiency' thereof, shall 
register the stillbirth by signing the statement, and 'thereupon 
the statement shall constitute the registration of the stillbirth. 

(6) Upon the registration of a stillbirth, the division registrar :�:�\. 
shall forthwith prepare and deliver to the person requiring them 
for the purpose of the burial, cremation or other disposition of 
the body of the stillborn child, 

(a) an acknowledgment that the stillbirth is registered; and 
(b) a burial permit. 
(7) Subject to this section, sections 3 to 5 and. 14 to 19 shall il���ca��n 

apply mutatis mutandis to stillbirths. 14-19. 

REGISTRATION OF ADOPTIONS 

1 0 . (1) Upon receipt of a certified copy of an order of �e�����r���. 
adoption transmitted under (The Adoption Act) , the Director 
shall register the adoption by endorsing his signature on the 
-QOpy and thereupon the copy shall constitute the registration 
of the adoption. 



! ,  

Notation of adoption on 
birth registra
tion. 

Registration 
of adoption 
order of 
another 
jurisdiction. 

Adoption of 
person born 
outside the 
province. 

Certificate 
after 
adoption. 

Registration 
of }llarriages. 

Statement 
respecting 
IJ)arriage, 

54 

(2) Where, at the time of the registration of the adoption 
or at any time thereafter, there is in the office of the Director a 
registration of the birth of the person adopted, the Director, 
upon production of evidence satisfactory to him of the identity 
of the person, shall cause a notation of the adoption and of any 
change of name consequent thereon to be made on the registration 
of the birth, and shall cause a notation of the registration of the 
birth to be made on the registration of the adoption. 

(3) Where a person is adopted pursuant to an order, judg
ment or decree of adoptio1,1 made by a court of competent juris
diction in another province, state or country, the Director, 

(a) upon receipt of a certified copy of the order, judgment 
or decree; and 

(b) upon production of evidence satisfactory to him of the 
identity of the person, 

shall, if there is in his office a registration of the birth of that 
person, register the adoption in the manner prescribed by sub
section (1) and shall make the notations required by subsection 
(2) . 

(4) Where a person born outside the province is adopted 
under (The Adoption Act), the Director, upon receipt of a certi
fied copy of the order of adoption, shall transmit a certified copy 
of the order to the person having charge of the registration of 
births in the province, state or country in which the person was 
born. 

(5) Where a notation of adoption and of a change of "name 
consequent thereon has been made on a registration of birth, 
any birth certificate issued thereafter shall be issued as if the 
registration had been made in the name as changed. 

(NOTE :-In provinces which do not have a provision in The Adoption 
Act or in similar legislation requiring that a certified copy of 
every adoption order be forwarded to the Director by the 
court, an additional subsection so requiring should be inserted 
as subsection 1 and the present subsection 1 should be amended 
by striking out "transmitted under The Adoption Act".)  

REGISTRATION OF MARRiAGES 

1 1 .  (1) Every marriage solemnized in the province shall be 
registered as provided herein. 

(2) Every person authorized by law to solemnize marriage 
in the province shall, immediately after he solemnizes a marriage, 
prepare a statement in the prescribed form respecting the mar
riage, which statement shall be signed by, 
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(a) each of the parties to the marriage; 
(b) at least two (adult) wi�nesses to the marriage ; and 
(c) the person by whom the marriage was solemnized. 

(3) The person by whom the marriage was solemn�zed shall, ����r��1on. 
within two days after the day of the marriage, deliver or mail 
the completed statement to the division registrar of the registra-
tion division in which tP,e marriage was solemnized. 

(4) Upon the receipt within one year from the day of a Registr�tion 
• f 1 t d t t . th 'b d f of marriage 

marnage o a comp e e sta emen m e prescn e orm re- by .division 
specting the marriage; the division registrar, if he is satisfied as registrar. 

to the truth and sufficiency thereof, shall register the marriage by 
signing the statement, and thereupon the statement shall c�m-
stitute the registration of the marriage. 

12 .  When a marriage is not registered within one year from !\e���r�!�� 
the day of the marriage, if application for registration thereof by Director. 

is made by any person to the Director in the prescribed form, 
verified by statutory declaration and accompanied by the pre-
scribed fee and by a statement in the prescribed .form respecting 
the marriage and such other evidence as may be prescribed, the 
Director, if he is satisfied as to the truth and sufficiency of the 
matters stated in the application and that the application is 
made in good faith, shall register the marriage by signing the 
statement, and thereupon the statement shall constitl.Jte the 
registration of the marriage. 

REGISTRATION OF DIVORCES AND DECREES OF 
NULLITY OF MARRIAGE 

1 3. (1) Upon receipt of a statement in the prescribed form !\e�i��:�n 

t. th d' 1 t' 1 . t f . th D' and nulhttes. respec mg e 1sso u 1011 or annu men o a marriage, e 1-
rector shall register the dissolution or annulment by signing the 
statement, and thereupon the statement shall constitute the 
registration of the dissolution or annulment. 

-

Wh h t• f th • t t' f h d' 1 • Notation o£ (2) ere, at t e 1me o e regis ra IOn o t e 1sso utwn div�rces pr 
or annulment or at any time thereafter, there is in the office of nulhties. 

the Director a registration of the marriage dissolved or annulled, 
the Director, upon production of evidence satisfactory to him 
as to the identity of the persons, shall cause a notation of the 
dissolution or annulment to be made on the registration of the 
marriage, and shall cause a notation of the registration of the 
marriage to be endorsed on the registration of the dissoiution 
or annulment. 
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�e�f.J���o�r (3) Where a marriage is dissolved or annulled by an order 
�h!

1��o����de judgment or- decree made by a court of competent jurisdiction i� 
����m�l�!�ein another province, or by an Act of the Parliament of Canada, 
the province. the Director, 

Certificate 
after divorce. 

Marriage 
performed 
m another 
province. 

Registration 
of deaths. 

Personal 
particulars of 
the deceased. 

(a) upon receipt of a certified copy of the order, judgment, 
decree, or Act; and 

(b) upon production of evidence satisfactory to him of the 
identity of the persons, together with a statement in 
the prescribed form, 

shall, if there is in his office a registration of the marriage, regis
ter the dissolution or annulment in the manner prescribed by 
subsection (1} and shall make the notations required by sub-
section (2) . 

(4) Every marriage certificate issued after the ma:king of a 
notation pursuant to this section shall contain a copy of the 
notation. -

(5) Where a marriage solemnized in another province is 
dissolved or annulled in (name of province) ,  the Director upon 
receipt of the statement respecting the dissolution or annulment 
shall transmit a certified copy of the order, judgment or decree 
to the. person having charge of registration of marriages in the 
province in which the marriage was solemnized. 

(NOTE:-In provinces that do not have a provision in The Judicature 
Act or in similar legislation requiring that a statement re� 
specting each dissolution or annulment of marriage be for
warded to the Director by the court, an additional subsection 
so requiring should be inserted as subsection 1 an.d the other 
subsections should be re-numbered accordingly. In provinces 
that do not receive a "statement" apt words should be inserted 
to describe the nature of the document used for the registration.) 

REGISTRATION OF DEATHS 

1 4. (1) The death of every person who dies in the province 
shall be registered as provided herein. 

(2) The personal particulars of the deceased person shall, 
upon the request of the funeral director, be completed in the 
prescribed form and delivered to the funeral director, 

(a) by the nearest relative of the deceased present at the 
death or in attendance at the last illness of the deceased; 

(b) if no such relative is available, by any relative of the 
deceased residing or being within the registration division; 

(c) if no relative is available, by any adult person present 
at the death; 
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(d) by any ot}ler adult person having knowledge of the facts; 
(e) by the occupier of the house in which the death occurred; 

or 
(f) by the coroner who has been notified of the death and 

has made an inquiry or held an �nquest regarding the 
death. 

· 

Th d. 1 t't' h 1 • d Certification 
(3) e me ICa prac 1 10ner w o was ast m atten ance by medical · h 1 ' 

' '}} f th d d h h practitioner 
durmg t e ast 1 ness 0 e ecease ' or t e coroner w 0 con- or coroner. 

ducts an inquest on the body or an inquiry into the circumstances 
of the death, shall forthwith after the death, inquest or inquiry, 
as the case may be, complete and sign a medical certificate in 
the prescribed form, stating therein the cause of death according 
to the International List of Causes of Death, as last revised by 
the International Commission assembled for that purpose, and 
shall forthwith cause the medical certificate to be delivered to 
the funeral director. 

(4) Where a death occurs without medical attendance, or �:dJ�arithout 

where the medical practitioner mentioned in subsection (3) is attendance. 

not available to complete the medical certificate, and where there 
is no reason to believe that the death was the result of any of the 
circumstances set forth in subsection (5), the funeral director 
shall forthwith notify a coroner having jurisdiction or the local 
medical health ·officer, or a medical practitioner designated by 
the coroner o:r: by the medical health officer, shall thereupon 
inquire into the facts and shall complete the medical certificate 
in accordance with subsection (3) . 

(5) Subject to subsection (2) of section 17 where there is ��r:��e
b:r 

reason to believe that a person has died, 
· misadv:enture. 

(a) as a result of violence or misadventure; 
(b) by unlawful means; 
(c) as a result of negligence or misconduct on the part of 

other:;; ; or 
(d) under circumstances that require investigation, 

no acknowledgment of registration of the death and no burial 
permit shall be issued by the division registrar unless, 

(e) the body has been examined by the coroner and inquiry 
has been made into the circumstances of the death, as 
provided by the Coroner's Act ; 

(f) the coroner has signed the medical certificate of the 
cause of death in accordance with subsection (3) ; and 
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(g) the other provisions of this Act respecting the registra-
tion of the death have been complied with. 

· 

(NOTE :-Subsection (5) may require redrafting in some provinces to 
conform with the local Coroners Act) . · 

(6) Upon receipt of the personal particulars respecting the 
deceased and of the medical certificate, the funeral director shall 
complete the statement in the prescribed form, and shall forth
with deliver the completed statement to the division registrar 
of the registration division in which the death occurred, or if 
the place of death is not known, to the division registrar of the 
registration division in which the body was found. 

1 5. (1) Upon the receipt within one year from the day of a 
death of a statement in the prescribed form respecting the de�th, 
the division registrar, if he is satisfied as to the truth and suffi
ciency thereof, shall register the death by signing the statement, 
and thereupon the statement shall constitute the registration of 
the death. 

(2) Where it is impracticable to deliver the statement re
specting a death to the proper division registrar, the statement 
may be delivered to the nearest division registrar, who, upon 
receipt of the prescribed fee, shall, 

(a) register the death by signing the statement and issue an 
acknowledgment of the regifjtration of the death and a 
burial permit; and 

(b) forward the registration forthwith to the proper division 
registrar. 

':i· 
� . . 

.•. 

1 6. When a death is not registered within one year from 
the day of the death.., or ·where the division registrar refuses to 
register a death, if application for registration thereof is made 
by any person to the Director in the prescribed form verified by ' ' 
statutory declaration, and accompanied by the prescribed fee 
and by a statement in the prescribed fo� respecting the death 
and such other evidence as may be prescribed, the Director, if 
he is satisfied as to the truth and sufficiency of the matters stated 
in the application and that the application is made in good faith, 
shall register the (jeath by signing the statement, and thereupon 
the statem�nt shall constitute the registration of the death. 

.17. (1) Upon the registration of a death under subsection 
(1) of section 15, the division registrar shall prepare and issue 
to the fqneral director, ) 

' •  
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(a) an acknowledgment that the death 1s registered ; and 
(b) a burial permit. 

d. . Issuance o! (2) When a person 1es under any of the circumstances noti!le �n 
referred to in subsection (5) of section 14, if it is impossible for �:�r��t� 
the coroner to complete a medical certificate, the division regis-
trar, upon the coroner releasing the body for burial, shall issue 
a burial permit and the- coroner shall, within two days of his 
determining the cause of death, or of the completion of his in
vestigation, deliver or mail to the division registrar a medical 
certificate. 

(3) No person shall, �!��;rt���:1 
(a) bury or otherwise dispose of the body of any person who :lfs���f�on. 

dies in the province; 
(b) except temporarily for the purpose of preparing the body 

for burial, remove it from the registration division in 
which the death occurred or the body was found; or 

(c) conduct or take part in a funeral or religious service in 
connection with the burial or other disposition of the 
body, 

unless, 

(d) the dea�h is registered as provided herein; 
(e) an acknowledgement of the registration of the death and 

a burial permit has been obtained from the division 
registrar; and 

(f) · the person conducting the funeral or religious service is 
in possession of the burial permit. 

( 4) Where the body of any person is to be removed by a ��3;-�val or 
common carrier to the place of burial or other disposition, the 
removal shall not take place unless the prescribed copies of the 
burial permit hav� beeri affixed to the outside of the casket. 

(5) The funeral director at the place of burial or other dis- Pu��re:L or 
position shall, . direetor. 

(a) remove any copies of the burial permit affixed to the 
outside of the casket; 

(b) deliver the prescribed copy of the burial permit to the 
person conducting the funeral or religious service; and 

(c) deliver the prescribed copy of the burial permit to the 
cemetery owner. 
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(6) Where a death occurs outside the province and the burial 
or other disposition of the body is to take place in the province, 
a burial permit or such other document as is prescribed under the 
law of the province or country in which the death occurs, signed 
by the division registrar or other _proper officer, shall be sufficient 
authority for the bl,U'ial or other disposition of the body. 

18. (1) No cemetery owner shall permit the burial or 
cremation of a dead body in the cemetery, unless the funeral 
director or the person officiating at the burial has delivered to 
him the prescribed copy of the burial permit. 

(2) Every cemetery owner shall, at the end. of each calendar 
month, transmit to the Director a return in the prescribed form 
of the burials and cremations that took place during that month 
in the cemetery. 

(NOTE:-Certain provinces may not require a return in which case the 
words "the copies of the burial permits received by him under 
subsection (1) in respect of" will be substituted for the words 
"a return in the prescribed form of".) 

REGISTRATION OF BIRTHS AND DEATHS OCCURRING 
ON THE HIGH SEAS 

1 9.  Upon receipt from the Minister of Transport of infor� 
mation transmitted under the Canada Shipping Act, 1934, 
respectip.g the birth of a child or the death o:f a person on board 
a ship whose port of registry is within the province, the Director, 
if he is satisfied as to the truth and sufficiency 'of the particulars 
received, shall register the birth or death. 

CHURCH RECORDS 

����ho;ecords 20. Where registers or records of baptisms, :qJ.arriagesior 
of baptisms, burials kept by any church or religious body in the province are marriages or 
burials. now on file or are hereafter with the approval of the Director 

Notation to 
be made by 
Director. 

placed on file in the office of the Director, the registers or records 
shall be preserved and shall remain in the custody of the Director 
as part of the records of his office. 

CHANGE OF NAME 

21 . (1) Where the name of a person is changed under (The 
Change of N arne Act) or under a statute of another province, 
the Director, on production to him of proof of the change and 
evidence satisfactory to him as to the identity of . the person, 
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(a) if the birth or marriage of the person is registered in the 
province, shall cause a notation of the change to be made 
on the registration thereof; and 

(b) if the change was made under (The Change of N arne 
Act), and the person was born or married outside the 
province, shall transmit to the officer in charge of the 
registration of births and marriages in the province in 
which the person was born or married a copy of the proof 
of the change of name produced to the Director. 

(2) Every birth or marriage certificate issued after the �rre���;�ge 
making of a notation under this section shall be issued as if the of name. 

registration had been made in the name as changed. 

FRAUDULENT REGISTRATIONS AND CERTIFICATES 

22 (1) 0 - ' tt 1' t' b
. 

d aft Cancellation . n Wrl en app ICa lOll y any person an er of registration 
notice to and hearing of all persons interested, or where the �r�i��;fes� 
holding of a hearing is not possible, on receipt of � statutory 
declaration or such · other evidence satisfactory to the Director 
as may be adduced by any person interested, the Director, if he 
is satisfied that a regi�tration was fraudulently or improperly 
made, may order that a notation be made on the registration 
to that effect and order that every certificate issued in respect 
of that registration be delivered to him for cancellation. 

(2) Where a notation has been made under subsection Certificate. 

(1), no certificate shall be issued thereafter in respect of the 
registration. 

(3) On written application by any person and after notice �;���!!�Y 
to and hearing of all persons interested, or where the holding of �bt:�;�P�:Iy 
a hea�ing is not possible, on receipt of a statutory deGlaration used. � 

or such other evidence satisfactory to the Director as may be 
adduced by any person interested, the Director, if he is satisfied 
that a certificate was obtained or is being used for fraudulent 
or improper purposes, may make an order requiring the delivery 
to him of that certificate. 

(4) A person who has in his possession or under his control �:rJ�W�!'e��o 
a certificate in respect of which an order has been made under to Director. 

subsection (1) or (3) shall forthwith, upon receipt of the order, 
deliver the certificate to the Director, who shall preserve it in 
a permanent file together with the order and all documents 
relating thereto. 
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CORRECTIONS . OF ERRORS IN REGISTRATIONS 

23. (1) If, while the registration 9f a birth, stillbirth, 
marriage or death is in the possession of a division registrar, it 
is reported to him that an error exists in the registration, he shall 
inquire into the matter and if he is satisfied that an error has 
been made he may correct the error according to the facts by 
making a notation of the correction on the registration without 
altering the original entry. 

(2) If the person who furnished the information contained 
in the registration to be corrected appears in person, the division 
registrar may permit correction by altering the original entry. 

(3) If,. after a registration has been received or made by the 
Director, it is reported to him that an error exists in the registr�;t
tion, the Director shall inquire into the matter and, upon the 
production of evi�ence satisfactory to him verified by statutory 
declaration, he may correct the error by making a notation of 
the correction on the registration without altering the original 
entry. 

(4) If, after the correction of an error, application is made 
for a certificate, the certificate shall be prepared as if the registra
tion had been made containing correct particulars at the time of 
registration. 

ADMINISTRATION 

�ft'�fi�ra��tics. 24. (1) There shall be a division (of the Department of 
. . . . . . . ) to be known as the Division of Vital Statistics. 

DV}tare1ct8otr to! t" (2) The Lieutenant-Governor in Council may appoint a I a IS lCS, . 
Director of Vital Sta.tistics who shall (under the control of the 
Minister) be responsible for the administration of this Act and 

-- for the direction and supervision of the Division of Vital Statis
tics and shall perform such other duties as may be prescribed 
by the regulations. 

J5i;��tor of (3) The Lieutenant-Governor in Council may appoint an i3r1fs,lj�:-Acting Director of Vital Statistics, who may exerCise the powers 
..-. , , ,,.:11' and perform the duties of the Director. 

· 

Inspectors of (4) Th L' t G . C ' l  . vital statistics. e 1eu enant- overnor m ounc1 may appomt . an 
inspector or inspectors of vital statistics for the purposes of this 
Act, who shall perform such duties as may be prescribed by the 
regulations. 

(NOTE:-The words in brackets in subsections (1) and (2) may be used 
where the Division of Vital Statistics is a division of a depart
ment of the Government.) 
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25. (1) The province shall for the purposes of this Act be ��!��i!�lon 
divided into registration divisions. 

(2) The Lieutenant-Governor in Council may establish the �eiY�:ff: of 
boundaries of the registration divisions and may from time to divisions. 

time extend, reduce, s1,1bdivide o:r: abolish any registration divi-
sion or merge it in whole or 1n part with one or more registration 
divisions. 

(3) Every order made under subsection (2) shall be pub- !'�Jl�W:�rn 

lished in the Gazette and shall take effect on and from a day to of orders. 
be fixed by the order. 

26. The Lieutenant-Governor in Council may appoint 
division registrar for each registration division. 

a Appointment 
of division 
registrar. 

27. A division registrar may, with the approval of the !n�;�t;;ent 

Director, �ppoint in writing one or more deputy division regis- ��;?:��rs. 
trars who may exercise the powers and perform the duties of the 
division registrar. 

28. Every division registr·ar shall, under the supervision �n���e�ent 
and direction of the Director and in accordance with the regu- ��=���r. 
lations, enforce this Act in his registration division and shall 
make an immediate report to the Director of any violation of 
this Act of which he has knowledge. 

29. (This section to deal with the remuneration of division !\eili�s���
ior 

registrars in accordance with the practice and desire of each registrar. 
province.) 

(NOTE:-The provisions of sections 24-29 dealing with administration 
will be altered to suit provincial requirements.) 

SEARCHES 

30. (1) Any person, upon applying, furnishing information ������ig!s 
satjsfactory to the Director and paying the prescribed fee,· may, i:�r��ch 
if the Director is satisfied that the information is not to be used 
for an unlawful or improper purpose, have a search made by 
the Director, 

(a) for the registration in his office of any birth, stillbirth, 
marriage, death, adoption, change of name, or dissolu
tion or annulment of marriage ; or 

(b) for the record of any baptism, marriage or burial placed 
on file in the office of the Director under section 20. 

(2) The Director shall ma"Jre a report on the search which !:��� on 

shall state whether or not the birth, stillbirth, marriage, death, 
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adoption, change of name, or dissolution or annulment of marri
age, baptism or burial is registered or recorded and, if registered, 
shall state the registration number thereof, and shall contain no 
further information. 

ISSUANCE OF CERTIFICATES AND COPIES 

�!;;&cate. 31 . (1) Any person, upon applying, furnishing information 
satisfactory to the Director and paying the prescribed fee, may, 
if the Director is satisfied that it is not to be u1=1ed for an unlawful 
or improper purpose, obtain a certificate in the prescribed form 
in respect of the registration of the birth of any person, which 
certificate shall contain the following particulars only of the 
registration : 

(a) the name of the person; 
(b) the date of birth; 
(c) the place of birth; 
(d) the sex of the person; 
(e) the date of registration; and 
(f) the serial number of the registration. 

�re��������hic (2) A certified copy or photographic print of the registration 
print of f b' th b · d 1 registration of 0 a If may e ISSUe on y, 
birth. 

(a) to a person who requires it to comply with The Adoption 
Act; 

(b) to an officer of the Crown in right of the province who 
requires it for use in the discharge of his official duties ; or 

(c) to a person upon the authority in writing of the Minister 
or upon the order of a judge of a court, 

and only u,pon application in the prescribed form and upon 
payment of the prescribed fee. 

Mar;riage certificate. (3) Any person, upon applying, furnishing information satis-
factory to the Director and paying the prescribed fee, may, if 
the Director is satisfied that it is not to be used for an unlawful 
or improper purpose, obtain a certificate in the prescribed form 
in respect of the registration of a marriage, which certificate shall 
contain the following particulars only of the registration : 

(a) the names of the parties to the marriage; . 
(b) the date of the marriage; 
(c) 
(d) 

the place where the marriage was solemnized ; . . 
the date of registration; and 



65 

(e) the serial number of the registration. 
(4) A certified copy or photographic print of the registration �re��������hi 

f 
· 

b · d 1 print of 0 a marnage, may e lSSU� on y, · registration 
(a) to a·party to the marriage ; 

of marriage. 

(b) to a person upon the authority in writing of the Minister ; 
or 

(c) to a person upon the order of a judge of a court, 

and only upon application in the prescribed form and upon 
payment of the prescribed fee. 
· 

(5) Any person, upon applying, furnishing information satis- ���cate. factory to the Director and paying the prescribed fee, may, if 
the Director is satisfied that it is not to be used for an unlawful 
or improper purpose and subject to subsection (6), obtain a 
certificate in the prescribed form, in respect of the registration of 
a death. 

(6) No certificate issued in resp�ct of the registration of a �:�� t� be 
death shall be issued in such a manner as tb disclose the cause dis1

ci�sed on y m  
of death as certified on the medical certificate, except, special cases. 

(a) upon the authority in writing of the Minister; or 
(b) upon the order of a judge of a court. 

(7) A certified copy or photographic print of the registration �r�����;��i: 
of a death, may be issued only, ���i:tr�tion ol 

(a) to a person upon the authority in writing of the Minister ; dea
th. 

or 
(b) to a person upon the order of a judge of a court, 

and only upon application in the prescribed form and upon 
payment of the prescribed fee. 

(8) Any person, upon applying in the prescribed form and g��i����h 
paying the prescribed fee, may, with the approval of the Director records. 

and subject to the same limitations as those respecting certified 
copies and photogr�phic prints set out in subsections (2), (4) 
and (7), obtain a certificate in the prescribed form. in respect of 
the record of a baptism, marriage or burial · placed on file under 
section 20. 

(9) No certificate, certified copy or photographic print shall �oa��;m;:;( 
be issued u�der this Act in respect of the registration of an adop- d���;:e 0��an 
tion, change of name, or dissolution or annulment of marriage. �!�1�g�� 

32. (1) Every certificate, certified copy or photographic foe��fifs��:a 
print, issued under section 31, shall be issued , by the Director, Di%c��r. 
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and no pers�m other than a person herein authorized to do so 
shall issue any doc-q.ment that purports to be issued under this 
Act. 

(2) Where the signature of the ' Director (or any person 
appointed by the Lieutenant-Governor in Council pursuant to 
subsection (3) of section 24) is required for any purposes of this 
Act, the signature may be written, engraved, lithographed or 
reproduced by any other mode of reproducing words in visible 
form. 

(3) Every document issued under this Act under the signa
ture of the Director (or of any person appointed by the Lieu
tenant-Governor in Council pursuant to subsection (3) of section 
24) shall be and remain valid, notwithstanding that the Director 
(or the person so appointed) has ceased to hold office before the 
issue of the certificate. 

33. (1) Every certificate purporting to be issued under 
section 31 shall be admissible in any court in the province as 
prima facie evidence of th� facts certified to be recorded, and 
every certified copy or photographic print purporting to be issued 
under section 31 shall be so admissible as prima facie evidence 
of the facts recorded therein; and it shall not be necessary to 
prove the signature or official position of the person by whom 
the certificate or certified ·copy purports to be signed. 

(2) Notwithstanding the provisions of subsection (1) or of 
any other Act, no birth certificate and no certified copy or photo
graphic print of a registration of birth or stillbirth, purporting to 
be issued under section 31, shall be admissible in evidence to 
affect a presumption of legitimacy. 

�4. (1) Where an application for the registration of a birth, 
stillbirth, marriage or death is refused by the Director, if, within 
one year of the refusal, an application is made to a judge of the 
. . . Court, the judge upon being satisfied that the application 
is made in good faith and as to the truth and sufficiency of the 
evidence adduced on the application, and having regard to the 
standards respecting delayed registr�tion set forth in. the regu
lations for the. guidance of the Director, may make an order 
requiring the Director to accept the application and register the 
birth, stlllbirth, marria�e or death. 

(2) The clerk of the court shall forthwith send a copy of 
the order to the Director who shall comply with the order and 
attach the copy to the registration. 
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(3) Where an a-pplication for � certificate or a search ' in �J�:l ��om 

re"-pect of the registration of a birth, stili birth, marriage or death ��:ct0�r to 

is refused by the Director, if, within ope year of the refusal, �S:��f!.!Jat.a. , 

application is made to a judge of the . . . Court, the judge, 
upon being satisfied that the application is made in good faith 
and that the applicant has good reason for requiring the ceriiii-
cate or search, may make an order requiring the Director to 
issue the certificate or make the search ; a!ld the clerk of the 
court shall forthwith forward a copy of the order to the Director, 
who shall comply therewith. 

(4) Where the Director has made an order under section 22, �t!e�aUrom 
• t t d 'th' th aft . 

1 Director any person m eres e may, Wl m . . .  years ere er, appea under a. 22. 
therefrom to a judge of the . . .  Court; and the judge may make 
an order confirming or setting aside the order of the Director, 
and the order of the judge shall be final and shall be binding on 
the Director. , 

(5) At least . . . .  days notice of the application or appeal Notice. 

shall be served on the Director. 

GENERAL 

35. The Director and every division registrar (and deputy f;k!er to 

division registrar) may take. the affidavit or statutory declara- affidavitrt. 

tion of any person for the purposes of this Act. 

36. The Director may compile, publish and distribute such �;b�f:e�f� 
statistical information respecting the births, stillbirths, marri- f!f����N: 
ages, deaths, adoptions, changes of name, and dissolutions and 
annulments of marriage registered during any period as he may 
deem necessary and in the public interest. 

37. As soon as convenient after the first day of January in �r£,��c�;� 
each year, the Director shall make for the use .of the Legislative 
Assembly and for public information, a statistical report of the 
births, stillbirths, marriages, deaths, adoptions! changes of name, 
and dissolutions and annulments of marriage during the preceding 
calendar year. 

38. Cl) All records, books and other documents pertaining :re:;:t a 

to any office under this Act are the property of the Crown. tlie Crown 

(2) Where a vacancy occurs in any office under this Act the ;!��::�; 
person having the possession, custody or control of any books, successor 

records or other documents pertaining to the office shall give 
up possession of and deliver them to the successor in office or to 
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ariy person appointed by the Director to dem;nd and receive 
them, and any person who fails to comply with this subsection 
is guilty of an offence. 

39. (1) No division registrar (or deputy division registrar) 
and no person employed in the service of His Majesty shall 
communicate or allow to be communicated to any person not 
entitled thereto any information obtained under this Act, or 
allow any such person to inspect or have access to any records 
containing information obtained under this Act. 

'' , Exception. (2) Nothing in subsection (1) prohibits the compilation, 
furnishing or publication of statistical data that does not disclose 
specific information with respect to any particular person. 

Notationa. 

Failure to carry out duties. 

Compliance by one person sufficient. 

Interference ' with public 
, notice. 

40. Every notation made under this Act shall be effected 
without altering or defacing any entry on the registration, and 
shall be dated and initialled by the person making the notation. 

PENALTIES 

41 . (1) Every person who faiis to give any notice, or to 
furnish any statement, certificate or particulars required under 
or pursuant to this Act, within the time limited by this Act, is 
. guilty of an offence and liable (on summary conviction) to a fine 
not exceeding fifty dollars. 

(2) Where more than one person is required to give any 
notice, or to register, or to furnish any statement, certificate or 
particulars required under or pursuant to this Act and the duty 
is carried out by any of such perso:t;ls, the other or others shall 
not be liable. 

42. Every person who wilfully removes, defaces or destroys 
a public notice relating to the registration of births, stillbirths, 

:; ' marriages or deaths is guilty of an offence and liable (on summary 
"' conviction) to a fine not exceeding ten dollars. 

,i] !�1���e ;�rmit 43. (1) Subject to subsection (2) and any other Act, a . for transporta- • t t' • t' thr h !; tion or body. common carrrer ranspor mg or carrymg, or accep mg . oug ' · its agents or employees for transportation or carriage, the body 
of a deceased person without the prescribed burial permit issued 
under this Act, is guilty of an offence and liable (on suinmary 

,: Proviao. 
;! 

l :  

conviction) to a fine not exceeding two hundred dollars. 
(2) If the death occurred outside the province and the body 

is accompanied by a burial permit issued in accordance with the 
law in force where the death occurred, the burial permit shall 
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be sufficient to authorize the transportation or carriage of the 
body into or through the province. 

44 1 Secrecy. 
• Every person who violates section 39 is gui ty of an 

offence and liable (on summary conviction) to a fine not exceed-
ing two hundred dollars. 

45. Every person who fails to comply with or violates any �::i�. 
provision of this Act or the regulations, for which failure or 
violation no penalty is otherwise provided, is guilty of an offence 
and liable (on summary conviction) to a fine not exceeding one 
hundred dollars. 

46 N t• h }} b d d th" A ·t Consent to 
• o prosecu IOn s a e commence un er IS c prosecutions. 

without the consent of (the Director) . 

REGULATIONS 

47. The Lieutenant-Governor in Council may make regu- Regulations 
lations, 

(a) prescribing the forms to be used in carrying out the 
provisions of this Act; 

(b) prescribing the duties of the Director; 
(c) prescribing the duties of and records to be kept by the 

division registrars; 
(d) prescribing the information and returns to be furnished 

to the Director, and ,fixing the times when information 
and returns are to be transmitted; 

(e) fixing the times when division registrars shall forward 
registrations to the Director; 

(f) designating the persons who may P-ave access to or may 
be given copies of or information from the records in the 
office of the Director or of a division registrar, and pre
scribing an oath of secrecy to be taken by such persons; 

(g) for the registration of births, marriages, deaths, still
births, dissolutions and annulments of marriage, adoptions 
or changes of name in cases not otherwise provided for 
in this Act; 

(h) prescribing the fees to be paid for searches, certificates 
and anything done or permitted to be done under this 
Act and proViding for the waiver of payment of any such 
fees in favour of any person or class of persons; 
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10 
-- (i) designating the persons who may sign registrations and 

· notations; · ·  · · 

· 

(J') prescribing ,the evidence on which the Director may 
register a orrth, stillbirth, marriage or death after one 
year from the date thereof; 

(k) prescribing the evidence on whi�h the Director may 
make a registration of birth in the case of a child legiti
mated by the intermarriage of his parents, subsequent 
to his birth ; 

(l) requiri:ttg persons in charge of hospitals to make returns 
of the births of all children born in the hospitals ; 

(m) prescr�bing special forms for registrations in respect of 
Indians; 

(n) authorizing every Indian agent in (insert name of prov
ince) to act ex officio as division registrar for the Indians 
under his jurisdiction; and 

( o) for the purpose of effectively securing the due observance 
of this Act, and generally for the better carrying out of 
the provisions thereof and obtaining the information 
required thereby. 

CONSTRUCTION 

48. This Act shall be so interpreted and construed as to 
effect its general purpose of making uniform the law of the prov-

, inces that enact it. · 
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APPENDIX H 
(See page 18) 

CONFERENCE OF COMMISSIONERS ON UNIFORMITY OF 
LEGISLATION IN CANADA 
. . 

At the 1948 meeting of the Conference under the heading of 
"new business' '  a memorandum was requested on (I) some aspects 
of conference policy, (II) the revision and correlation of certain 
uniform Acts and the republication of all Acts recommended up 
to the present time (1948 Proceedings, pages 24 and 25) . 

I 

CONFERENCE POLICY 
Up to about 1931 this Conference was the only representative 

body engaged in the preparation of uniform legislation. 
During the years 1931, 1932 and 1933 uniform insurance 

legislation was considered by a joint committee of this Confer
ence and the Association of Superintendents of Insurance. 

In 1933 this Conference resolved "that it should not hereafter 
consider legislation respecting insurance unless specifically re.:. 
quested to do so by at least three of the provincial Attorneys 
General or by the Canadian Bar Association or the Association 
of Superintendents of Insurance".  Since that tinl.e the Super
intendents of Insurance have dealt with all proposed amend
ments to �he uniform Acts respecting insuranc� originally pre
pared by this Conference. 

About the year 1929 the Attorneys General of the provinces 
interested in "Blue Sky" legislation arranged for a committee of 
senior civil servants to draft uniform legislation for the preven
tion of fraud in connection with the sale of securities. This legis
lation was subsequently enacted in several of the provinces. 

In 1936 at the suggestion of the Canadian Bar Association a 
Dominion-Provincial committee considered a uniform Companies 
Act. The late R. Andrew Smith, K.C., Legislative Counsel for 
Alberta, compiled a draft bill and a second draft bill has been 
prepared by the Department of the Provincial Secretary for the 
Province of Ontario. The last meeting of this Conference was 
held in 1947. 

More recently the various provincial Registrars of Vital 
Statistics and the Dominion Bureau of Statistics considered 
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uniform legislation on vital statistics, and the welfare officials 
of the Department of National Health and Welfare and of several 
of the provinces, have been giving consideration to the drafting 
of uniform rules regarding the residence of persons in receipt 
of government aid. In these two cases the legislation will eventu
ally come before this Conference for final revision. Insurance 
legislation, security frauds prevention legislation and company 
legislation may or may not again come to the attention of this 
Conference. 

There may be other illustrations but the foregoing will indi
cate the situation. 

It would seem that this Conference because of its personnel 
and experience is possibiy best qualified to draft un1form legis
lation. This does riot imply that these other bodies are not also 
well qualified to do the work they have undertaken. As a matter 
of fact members of this Conference are in some case;? also 
members of the other bodies referred to. 

In the future because of the increasing complexities of public 
administration, other bodies may be formed to consider parti
cular subjects on which it is felt uniformity of legislation is 
desirable. 

It is suggested it may be desirable for all uniform legislation 
to come before this Conference for final approval. 

It is frankly admitted that the assistance of the technic�! 
officials who took part in the preparation of legislation on Secu
rity Frauds Prevention, Companies, Vital Statistics and Rules 
of Residence, is very necessary and desirable and better uniform 
legislation can be prepared with their help. 

It seems the procedure which is taking place in connection 
with Vital Statistics and the Rules of Residence is ideal. In both 
these cases the technical administrative officers got together and 
considered the policy and details necessary for adequate legis
lation. After more or less uniformity in the views of these various 
technical officers have been obtained their conclusions will come 
before this Conference in the form of a preliminary draft of legis
lation. The work of this Conference will be to revise the draft 
legislation Without altering the policies upon which agreement 
has been reached. 

While it is not suggested arwthing should now be done about 
what has happened in the past, it is recommended that this 
Conference might suggest to the Attorneys General of the prov
inces, the Minister of Justice and the officers of the Canadian 
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Bar Association, the desir3:bility of having all inter-provincial
federal agenciet? pr committees of the Ca�,:;tdi;a.p. Bar Associati.on 
organized in the future and dealing with Jilfl,t�ers in which uni,;. 
formity of legislation is sought, submit the drafts of their pr(}
posed legislation to this Conference for final revision before they 
are recommended for enactment. 

II 

CORRELATION, REVISION AND REPUBLICATION OF 
UNIFORM ACTS 

The second matter on which a report was requested was � 
(a) the correlation and revision of uniform Acts especially 

those dealing with commercial paper; and 
(b) the republication in a convenient form of uniform Acts 

with amendments to date. 

(a) CORRELATION AND REVISION 

When this Conference was revising the Conditional Sales Act 
in 1944 and 1945 it was suggested that the draftsman should use 
so far as appropriate the same phraseology as was used in the 
Bills of Sale Act and the Assignment of Book Debts Act. 

A rough check of the phraseology used in some of the sections 
of the Bills of Sale Act, the Assignment of Book Debts Act and 
the Conditional Sales Act shows considerable variation in the 
phraseology used in corresponding sections. 

' The following extracts will illustrate the lack of uniformity: 

Bills of Sale Act, 1928 Proc., p. 29, s. 3 (1) , line 3 :  
"shall be absolutely void" 

Conditional Sales Act, 1947 Proc., p. 101, s. 3, line 5 ;  
"shall be void" 

Bills of Sale Act, 1928 Proc. , p. 29, s. 3 (1) , line 10 : 
"shall as against creditors and" 

Conditional Sales Act, 194 7 Proc., p. 101, s. 3, lines 7 and 8 :
"and as against creditors of the buyer" 

Assignment of Book Debts Act, 1928 Proc., p. 49, s. 4 (1), 
lines 2 and 3 :  

"shall b e  absolutely void as against the creditors. 
of the assignor". 
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The words "of the buyer'' in the Conditional 
'
Sales Act, 

section 3, and "of the assignor" in the Assignment of Book 
Debts Act, section 4 (1), are unnecessary � the word "creditors" 
as defined in section 2 (c) of the Conditional Sales Act means 
"creditors of the buyer" and in section 2 (e) of the Assignment 
of Book Debts Act means "creditors of the assignor". 

Bills of Sale Act, 1928 Proc., p. 29; s. 3 (1), lines 3 to 8 :  
"shall be absolutely void as against creditors and 
as against subsequent purchasers or mortgagees 
claiming from or under the grantor in good faith, 
for valuable consideration and without notice, 
whose conveyances or mortgages have been duly 
registered or are valid without registration, unless" 

Conditional Sales Act, 1947 Proc., p.  Hn, s .  3, lines 3 to 8: 
"unless the requirements of this Act are complied 
with . . . shall be void as against subsequent pur
chasers or mortgagees claiming from or under the 
buyer in good faith for valuable consideration and 
without notice, and as against creditors of the buyer" 

Assignment of Book Debts Act, 1928 Proc., p. 49, s. 4 (1) , 
lines 2 to 4 :  

"shaU be absolutely void as against the creditors 
. of the assignor and as against subsequent pur

chasers unless". 
Note position of the word 'lcreditors" in section 3 (1) of the 

Bills of Sale Act and in section 3 of the Conditional Sales Act 
and the omission of all the words qualifying "purchasers" in 
section 4 (1) of the Assignment of Book Debts Act. 

Note also that there is no definition of "subsequent pur
·chasers or mortgagees" in the Conditiqnal Sales Act and the 
difference in the definition of "subsequent purchasers or mort
gagees" in the Bills of Sale Act and "subsequent purchasers" in 
the Assignment of Book Debts Act. 

· 

Bills of Sale Act, 1928 Proc., pp. 32-3, s. 11 (1) , lines 2 to 7 :  
"shall, after the expiration of the period of three 
years from its registration, cease to be valid as 
against creditors and as against subsequent pur
chasers or mortgagees claiming from or under the 
grantor in good faith, for valuable consideration 
and without notice; whose conveyances or mort
gages have been duly registered, or are valid with
out registration, unless'' .  
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Assignment of Book Debts Act, 1949 ,Ptoc., Report date(!, 

20th June, 1949, Manitoba Co.mmissioners, s. 6A(l); : 
p. 79, lines 1 to 4 :  

· · 

"shall; after the expiration of three years from its 
registration, cease to be valid as against the creditors 
of the assignor, and as against subsequent pur" 
chasers, unless". 

In addition to other variations, note in section 11 (1) of the 
Bills of Sale Act and in section 6A(1) of the Assigmnent of Book 
Debts Act the words H�ease to be valid" instead of the words 
"be void" in section 3 of the Conditional Sales Act, and "be 
absolutely void" in section 3 (1) of the Bills of Sale Act, and 
"be absolutely void" in section 4 (1) of the Assignment of Book 
Debts Act. 

No doubt additional i11ustrations . can be found but these will 
be sufficient for the purposes of this report. 

It is submitted that if we intend the same result to follow in 
these sections we should use identical language , otherwise the. 
Courts may assume that when we used different language we 
intended a different result. 

It is recommended that these Acts dealing with commercial 
paper be referred to a group of Commissiori�rs for correlation 
and revision and this work be completed and approved by this 
Conference before these Acts are republished with amendments. 

(b) REPUBLICATION 

At the meeting of the Conference held in 1939 it was resolved 
"that all Acts adopted and recommended by the Confere1,1ce to 
date with the exception of the Uniform Fire Insurance Act and 
the Uniform Life Insurance Act be considered by the Ontario 
Commissioners with the object and feasibility of including these 
in next year's annual Proceedings". 

in 1941 the Ontario Commissioners recommended "that the 
printing of all Acts adopted by the Conference (with all altera
tions subsequently adopted by the Conference) be proceeded 
with after the conclusion of the present war and that such a 
consolidation should be printed with Conference Proceedings for 
purposes of record and that an ample supply should also be pre
pared as a separate booklet for distribution to all members and 
interested persons".  

It is suggested that when this republication is  undertaken 
consideratiqn might be given to the consolidation of some of the 
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legislation prepared by this Conference, for example : the Partner
ship Act and the Partnerships Registra�ion Act ;  the Warehouse
men's Lien Act and the Warehouse Receipts Act.; the Foreign 
Judgments Act, the Reciprocal Enforcement of Judgments Act 
and the Reciprocal Enforcement of Maintenance Orders Act. 
The Corporation Securities Registration Act might well form 
part of a Companies Act. It might also be advisable to drop from 
the annual list of recommended Acts the sections dealing with 
photographic records and the rule in Russell v. Russell and the 
sections dealing with judicial notice of statutes and proof of 
state documents and foreign affidavits as these are now included 
in the Evidence Act (1945 Proceedings, page 75) .  

It is  recommended that the 1941 recommendation of the 
Ontario Commissioners with respect to the printing of all uniform 
Acts recommended by the Conference be now proceeded with 
and that some additional assessment be made on the Dominion 
and the Provinces to meet the printing costs. In such republica
tion consideration might be given to the suggestion contained 
in the preceding paragraph of this report. 

While the following recommendations do. not come strictly 
within the scope of the memorandum requested by the Confer
ence they may warrant consideration. 

Amendments and Court Decisions 

It might be advisable for this Conference to give considera
tion to establishing a procedure whereby a record would be kept 
of all amendments made by Parliament or provincial legislatures 
to uniform Acts as recommended by this Conference and also 
any decisions 0f the Courts which mig�t suggest the advisability 
of appropriate amendments to uniform Acts. 

It is recommended that some member of the Conference 
assume the responsibility of checking the provincial statutes each 
year �o ascertain whether or not amendments were made to any 
of the Uniform Acts recommended by the Conference and make 
.an annual report to this Conference. 

It is also recommended that another member of the Confer
ence assume the responsibility of checking the Law Reports each 
year to ascertain whether any judicial decisions were reported 
which might suggest the advisability of amendments to uniform 
legislation and make an annual report to this Conference. 
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Submissions re Legislation before Conference 
There is another matter to which I think this Conference 

might give some consideration. You will recall that when this 
Conference was considering the matter of warehouse receipts we 
obtained some valuable help in connection with the legislation 
from the Canadian Ware housemen's Association (1945 Pro
ceedings, pages 22 and 23) . In the conference of Superintendents 
of Insurance representatives of the insurance companies and the 
underwriters' associations always attend the conference and place 
their views before the Superintendents. This practice may have 
its difficulties. When this Conference deals with technical admin
istrative legislation such as Vital Statistics or controversial 
matters like Defamation it could receive valuable assistance from 
technical officers or organizations interested in the business 
which is the subject matter of legislation. Up to the present this 
Conference has worked pretty well on its own but there is a possi
bility th�t in the future, groups or organizations interested in 
legislation being considered by the Conference, may attempt to 
influence this Conference to adopt some particular policy. This 
Conference has already ruled as to the method by which uniform 
legislation can be initiated in this Conference (194'7 Proceedings, 
page 24) . It might now be well to establish a procedure under 
which this Conference could obtain the assistance of technical 
officers or interested organizations. It might be advisable to lay 
down the rule that all submissions to this Conference by outside 
organizations should be limited to matters of procedure and 
administration rather than general policy and should be in 
writing to the Secretary of this Conference. Oral representations 
should not be permitted unless the Conference by a two-thirds 
vote of those present at the meeting are in favor of hearing 
such oral representations. Written or oral representations by 
interested organi�ations on general policy should ordinarily be 
made to parliament or to the legislature considering the enact
ment of legislation. 

It . is recommended : (a) that if this Conference desires the 
assistance of technical officers of any government o� of any 
outside organization, this Conference request such assistance 
through the Minister of Justice or the Attorney-General of the 
province; and (b) that all representations and submissions to 
this Conference by outside organizations should be limited to 
matters of prQcedure and administration rather than general 
policy and shall be submitted in writing to the Secretary of the 
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Conference; Oral submissions to this Conference shall not be 
permitted unless at least two-thirds of the members present at 
the meeting of the Conference vote in favour of hearing such 
oral representations and that any person making oral submissions 
shall withdraw from the Conference after he has made his pre
sentation. 

The recommendations in this memorandum are the sugges
tions of the undersigned and rtot necessarily those of the other 
Manitoba Commissioners. 

Respectfully submitted, 
R. M. FlSHER. 

' o"\ 
' ·  
.. 

;1 
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APPENDIX I 
(See page 20) 

ASSIGNMENT OF BOOK DEBTS 
REPORT OF MANITOBA COMMISSIONERS 

At the 1948 meeting of the Conference the fqllowing resolu-
tion was adopted: 

· 

RESOLVED that the principle of the amendment recom
mended by the Alberta Commissioners in their report on the 
Uniform Assignment of Book Debts Act be approved; and 
that the matter be referred to the Manitoba Commissioners 
to report on next year with a draft amendment to effect the 
desired purpose, having in mind rel:;�.ted uniform Acts, such 
as the Uniform Bills of Sale Act. 

As instructed, the Manitoba Commissioners have prepared, 
and enclose herewith, a draft of certain proposed amendments to 
the above-mentioned Act to provide for the expiration of the 
registration of an assignment after a period of three years, similar 
to that in the Uniform Bills of Sale Act, and for the renewal of 
registered assignments. 

In the redrafted subsections (1) and (2) of section 6, sub
sections (1) and (2) of section 15 and section 16, the proposed 
changes in the present provisions are italicized, Sections 6A and 
6B are7 of course, new. 

R. ivr. FISHER, 
I. J. R. DEACON, 
G. S. RUTHERFORD, 

Manitoba Commissioners. 

THE UNIFORM ASSIGNMENT OF BOOK DEBTS ACT 
The following new sections to be enacted: 

SA. (1) A registered assignment shall, after the expiration 
of three years from its registration, cease to be valid as against 
the creditors of the assignor, and as against subsequent pur
chasers, unless before the expiration of that period, an 'affidavit 
(hereinafter called "an affidavit on renewal") is made and regis
tered in accordance with subsections (2) and (3) . 
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(2) The affidavit on renewal shall be made by the assignee 
or his agent or by one of the assignees or by the agent of the 
assignees and shall state that the assignment is va,lid and sub" 
sisting and that the assigm;nent is not being kept in force for any 
fraudulent purpose or to defeat, delay or prejudice creditors of 
the assignor. 

(3) Within thirty days after the making of the affidavit on 
renewal, it shall be registered by filing it or a duplicate original 
thereof, 

(a) in the office of the proper officer of each of the registra
tion districts in which the assignment or duplicate original 
thereof or a certified copy thereof was registered ;  or 

(b) where the assignor is a corporation that has moved its 
head office or its registered office within the province to a 
registration district in the province other than that in 
which the assignment was registered, in the registration 
district in which the head office or registered office of the 
corporation is situated at the time of the making of the 
affidaVit on renewal ; or 

(c) where the assignor is not a corporation and is not carry.., 
ing on business in the registration district or any one or 
more of the districts in which the assignment or a dup
licate original thereof, or a certified copy thereof was re
gistered, in the office of the proper officer of each of 
the registration d�stricts in which the assignor carries on 
business at the time of the making of the affidavit on 
renewal. 

(4) The proper officer shall cause the affidavit on renewal 
or duplicate original thereof to be numbered, endorsed with a 
memorandum of the day, hour and minute of filing and indexed 
by entering in alphabetical order1 in a regist�r kept by him, the 
names of the parties to the assignment in respect of which the 
affidavit was made and the date of the making of the affidavit ; 
and shall note the fact of the filing of the affidavit, or a duplicate 
original thereof, upon the said assignment or copy thereof filed 
in his office. 

(5) A !:)imilar affidavit 01;1 renewal or a duplicate original 
thereof shall be made and registered in a<;cordance with sub
sections (2) and (3) within three years from the registration of 
the first affidavit on renewal, and thereafter within each succeed
ing three years from the registration of the las� preceding affi
davit oh renewal or duplicate origip.al thereof. 
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6�. Where the assignor is a corporation and moves its 
head office or its registered office within the province to a regis
tration district in th� province other than that in which the 
assignment is registered, or where the assignor is not a corpora
tion and ceases to carry on business in the registration district 
in which the assignment is registered and commences to carry 
on business in some other registration district, the assignment 
shall within thirty days after the assignee has received notice, 

(a) if the assignor is a corporation, of the place to which its 
head office or registered office ha� been nioved ; or 

(b) if the assignor is not a corporation, of the place or places 
in which the assignor has commenced to carry on busi
ness, 

be registered in the office of the proper officer of the registration 
district into which such head office or registered office has been 
removed or in which the assignor has commenced to carry on 
business, by filing therein a copy of the assignment and of all 
affidavits and documents accompq.nying or relating to the assign
ment, proved to be a true copy by the affidavit of some person 
who has compared the same with the originals, otherwise the 
assignee shall not have any right to the book debts therein men
tioned as against creditors and as against subsequent purchasers. 

The foUowing sections of the Act to be amended to read as follows: 
6. (1) An assignment registered under this Act may be 

discharged in whole or in part by the registration, 

(a) in the office in which the same is registered ;  or 
(b) if the assignment has been renewed, then in every office in 

which the latest affidavit on renewal thereof or duplicate 
original thereof is registered, 

of a certificate of discharge, signed by the assignee, his executors, 
administrators, or assigns, and accompanied by an affidavit of an 
attesting witness of the due execution the:reof. 

(2) The proper officer in whose office a certificate of discharge 
accompanied by the affidavit of execution is registered shall 
note the fact of such discharge against each entry in the books 
of his office respecting the registration of the assignment or 
affidavit on renewal if the assignment or a copy was not registered 
in his office, and shall make a like notation upon the assignment 
or copy registered in his office or upon the affidavit on renewal if 
the assignment or a copy thereof is not registered in his office. 
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1 5. (1) Subject to the rig;hts of other persons accrued by 
reason of any omission or misstatement referred to in this section7 
a judge of the county court, on, being satisfied that the omission 
to register an assignment or an affidavit or renewal within the time 
prescribed by this Act, or any omission or misstatement in any 
document filed tinder this Act, was accidental or .due to inadver
tence or impossibility, or other sufficient cause, may in his discre
tion, extend the time for registration or order the omission or 
misstatement to be rectified, on such terms and conditions (if 
any) as to security, notice by advertisement or otherwise, or as 
to any other matter or thing as the judge thinks fit to direct. 

(2) The order, or a copy thereof7 made under this section 
shall be annexed to the assignment or copy thereof, or affidavit on 
renewal, on file or tendered for registration and appropriate 
entries shall be made in the register. 

1 6. No defect or irregularity in the execution or attestation 
of an assignment or other document, no defect, irregularity7 or 
omission in any affidavit accompanying an assignment ()r filed 
in connectio� with its registration, and no defect or irregularity 
in any affidavit on renewal, an,d no error of a clerical nature .or 
in an immatE;Jrial or non-essential part of an assignment or 
affidavit on renewal, shall invalidate or destroy the effect of the 
assignment or affidavit on renewal or the registration thereof, 
unless in the opinion of the court or judge before whom a question 
relating thereto is tried such defect, irregularity, omis$ion, or 
error has actually misled some person who$e interests are affected 
bv the assignment. 
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APPENDIX J 
(See page 21 ) 

BULK SALES 
REPORT OF THE SASKATCHEWAN COMMISSIO�ERS 

At "the 1948 meeting of the Conference, in accordance with 
a Resolution passed at the 194 7 meeting, the Saskatchewan 
Commissioners presented a report wit� respect to a proposed 
amendment which would extend the scope of the Act so that it 
would include the sale of equipment of a hotel, garage, etc. (1948 
Proceedings, page 100) . 

After discussion the Conference passed the following Reso
lution: 

RESOLVED that the Saskatchewan Commissioners be 
requested to communicate with the local secretary for each 
province with a view to having him discuss with his Attorney 
General and others interested the matter of extending the 
scope of the Uniform Act along the lines of the Bulk Sales 
Act Amendment Act, 1945, of British Columbia; and that 
the Saskatchewan Commissioners be requested to prepare a 
report for the next meeting based on the advice contained 
in the replies from the local secretaries. 

The Uniform Act as originally adopted is set forth on pages 
335 to 341 of the 1920 Proceedings of t�e Canadian Bar Associa
tion. It was amended by the Conference in 1925 and 1939, with
out change in principle. 

The relevant provisions of the Uniform Act are as follows : 
I 

2. (c) "Stock" shall mean any stock of goods, wares and 
merchandise ordinarily the subject of trade and commerce, 
and the goods, chattels and fixtwes ordinarily used in con
nection with any business. 

3. This Act shall apply only to sales by traders and mer
chants, defined as follows: 

(a) Persons who, as their ostensible occupation or part 
thereof, buy and sell goods, wares and merchandise ordinarily 
the subject of trade and commerce; 

(b) Commission merchants; 
(c) Manufacturers. 
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Having proceeded pursuant to the Resolution we have to 
r¢port as follow� : .  

One province favours amendment of the Act by adding to 
section 3 the following clause : 

(d) Proprietors of hotels, rooming houses, restaurants, 
motor vehicle service stations, oil and gasoline stations 
and machine shops. 

One province favours amendment of the Act by inclusion of 
the British Columbia amendments, except that the Act should 
not apply in the case of the sale of an hotel. 

British Columbia would no doubt favour the amendments, 
having already enacted them. The situation would appear to be 
the same in Ontario, the Act of that province being wider in 

·' scope than the Uniform Act plus the proposed amendment. Mr. 
Treadgold replied to that effect. 

Adoption by the. Conference of the amendments made to 
the British Columbia Act in 1945 (1945, c. 6) would involve the 
following , changes in the Uniform · Act: 

A. Clause (c) of section 2, as above set forth, would be 
redrawn to read as follows: 

(c) HStock" shall mean: 
(a) stock of goods, wares, merchandise and chattels ordinarily 

the subject of trade and commerce; 
(b) the goods, . wares, merchandise or chattels in which any 

person trades, or that he produces or that are outputs 
of, or with which he carries on, any business, trade or 
occupation. 

B. Section 3, as above set forth, would be amend�d by 
adding thereto the following clause: 

(d) Proprietors of hotels, rooming houses, restaurants, motor 
vehicle service stations, oil and gasoline stations and 
machine shops. 

E. C. LESLIE, 
J. P. RUNCIMAN, 

Saskatchewan Commissioners. 
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APPENDIX K 
(See page 21 ) 

ME:MORANDUM 
UNIFOJ;1.M INTESTATE SUCCESSION AcT 

(1925 Proceedings - Appendix C) 

Sections 8, 9, 10 and 11 of the Uniform Intestate Succession 
Act are as follows: 

8. If an intestate dies leaving no widow or issue or father 
or mother, his estate shall go to his brothers an� sisters in 
equal shares, and if any brother or sister is dead the children 
of the ·deceased brother or sister shall take the share their 
parent would have taken, if living: 

Provided that where the only persons entitled are child
ren of deceased brothers and sisters, they shall take per 
capita. 

9. If an intestate dies leaving no widow, issue, father, 
mother, brother or sister and no �hildren of any deceased 
brother or sister, his estate shall go to his next·of-kin. 

1 0. In every case where the estate goes to the next-of
kin, it shall be distributed equally among the next-of-kin 
of equal degree of consanguinity to the intestate and those 
who legally represent them; but in no case shall representation 
be admitted among collaterals after brothers' and sisters' 
children. 

1 1  . For the purposes of this Act, degrees of kindred 
shall be computed by counting upward from the intestate to 
the nearest common ancestor and then downward to the 
relative; and the kindred of the half-blood shall inherit equally 
with those of the whole-blood in the same degree. 

These uniform sections have been adopted in British Cql
umbia, Alberta, Saskatchewan, Manitoba, New Brunswick aJ.1d 
Prince Edward Island. 

The corresponding provisions in those provinces are as follows : 

British Columbia: Administration Act, Revised Statutes, c. 5, 
ss. 116, 117, 118 and 119 (originally enacted in 1925) . 

Alberta: Intestate Successio� ..t\ct, Revised Statutes, c. 211, ss. 
7, 8, 9 and 10 (originally enacted in 1928) . 
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Saskatchewan: Intestate Succession Act, Revised Statutes, c. 
109, ss. 8, 9, 10 and 11 (originally enacted in 1928) . 

Manitoba: Devolution of Estates Act, Revised Statutes, c. 53, 
ss. 8 (2), 8 (3), 9 and 10 (originally enacted in 1927) . 

New Brunswick: Intestate Succession Act, Revised Statutes, 
c. 174, ss. 8, 9, 10 and 11 (origimi.lly enacted in 1926) . 

Prince Edward Island: Intestacy Act, Statutes of 1944, c. 14, 
ss. 8, 9, 10 and 11 (original enactment) .  

The provisions of provincial statutes corresponding to sections 
8, 9 and 10 of the uniform Act have been before the courts on 
numerous occasions, the question in every case being - Is there 
representation among collaterals after brothers' and sisters' 
·children? 

There is some conflict with respect to provisions correspond
ing to section 8 of the uniform Act, but there appears to be 
unanimity of opinion that there is no representation where the 
estate goes to the next of kin under provisions corresponding to 
sections 9 and 10 of the uniform Act. 

The judgments will now be noted. 
In re• McKay (1927) 39 B.C.R. 51 -(British Columbia) 

Held (Hunter, C.J.B.C.) that grandnephews and grandnieces 
(children of deceased nephews and nieces) take along with 
brothers and sisters and nephews and nieces of the . intestate. 
No written reasons. 
In re Kroesing Es.tate (1 928) 1 W.W.R. 224; 1 D.L.R. 643 -

(Alberta) 
The intestate was survived by one uncle and the children 

of two uncles deceased. 

"The children of the deceased uncles, like the uncles, ate 
collateral, but reckoning upwards to the common ancestor 
and then downwards from him these children are one . degree 
farther removed from the deceased than the surviving uncle 
and, therefore, do not share in the distribution, the surviving 
uncle taking the whole estate. Statute of Distribution, 22 & 
23 Car. 2, ch. 10, section 7; Halsbury� vol. II, p. 22; Kings
ford on Executors & Adminjstrators, p. 393; in re Ross's 
Trusts, L.R. 13 Eq. 286, at p. 293, 41 L.J. ch. 130, 25 L.T. 
817". 

This case was on a provision of the Alberta statute in force 
prior to enactment in 1928 of the uniform sections 8, 9, 10 and 



87 

11;  but it is noted because it is referred to in a later judgment 
hereinafter noted. 
In re Budd Estate: Harmon v. Furber (1934) 2 W.W.R. 182; 42 

Man. R. 152; 4 D.L.R. 539 - (Manitoba) 

The intestate died unmarried survived by brothers and sisters 
and a nephew and grandnephew. The nephew was a son and the 
grandnephew the grandson of a sister who predeceased the 
intestate. 

On the question, did the share of the �state that would have 
gone to the said sister, had she survived the intestate, pass to 
the neph�w and grandnephew in equal shares or did it all go to 
the nephew, held (Court of Appeal) that the whole share went 
to the nephew. Carter v. Crawley (1680) Sir T.  Raym, 496, 83 
E.R. 259 and other decisions on the Statute of Distribution, 
22 & 23 Car. II, c. 10, referred to. 

This case was on a provision of the Manitoba statute in force 
prior to enactment in 1927 of the uniform sections 8, 9, 10 and 
11, but it is noted because it is referred to in later judgments 
hereinafter noted. 
Carter v. Patrick (1935) 1 W.W.R. 383 - (British Columbia) 

Held (McDonald, J.) that a grandnephew shares with 
brothers and sisters and nephews and nieces of the intestate. 

"The next question that arises is whether a grandnephew 
shares with brothers and sisters and nephews and nieces of 
the deceased. As to this question I follow the decision of the 
late Chief Justice Hunter in In re McKay (1927) 39 B.C.R. 
51. It is true that his Lordship there gave a different decision 
to that which would have been given in England under the 
Statute of Distribution, 1670, ch. 10, or which was given . in 
Manitoba in In re Budd Estate; Harmon v. Furber (l934) 
2 W.W�R. 182, in which was cited Crowther v. Cawthra 
(1882) 1 O.R. 128. The reason, I take it, why the learned 
Chief Justice decided as he did is because our Statute is 
different from those in other jurisdictions. See Statute of 
B.C. 1925, ch. 2, sections 116 and 118. I think that the learned 
Chief Justice having considered those sections decided that 
the proviso at the end of section 118 applied to that section 
only and did· not apply to section 116 under which latter 
section the present estate falls. Following his decision I hold 
that �he grandnephew is entitled to share." 
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In re Gromarty Estate (1937) 2 W.W.R. 682: (1936) 51 B.C.R. 
531 -. (British Columbia) 

The surviving next of kin of the intestate, who had never 
married, were uncles and aunts and children of a deceased aunt. 

Held (McDonald, J.) that the estate was distributable per 
capita among the surviving uncles and aunts. 

The decision in Carter v. Crawley (1681), Sir T. Raym, 496, 
83 E.R. 259, and other decisions on the Statute of Distribution, 
22 & 23 Car. II, s. 10, and In re K.roesing Estate (1928) 1 W.W.R. 
224 (Alta.) followed. In re McKay, and Carter v. Patrick, de .. 
clared not applicable. 

Re Gall (1937) 3 W.W.R. 266 (Alberta) 
The intestate was survived by a brother and sister, two 

nephews and two nieces and a grandnephew and grandniece. 
Held (Ives, J.) that the grandnephew and grandniece were 

not entitled to share. (No written reasons) . In re McKay, and 
Carter v. Patrick, considered. In re Budd Estate followed. 

Canada Permanent Trust Co. v. Saunders. et al - Re Hind (1 938) 
3 W.W.R. 657,· (1939) 1 D.L.R. 167 -(Saskatchewan) 

The intestate left surviving him a maternal uncle and some 
cousms. 

Held that the estate devolved upon the uncle to the exclusion 
of the cousins. 

In the Cran Estate case, hereinafter noted, Turgeon, C.J.S. , 
in referring to the judgment of the court in the Canada Per
manent Trust Co. case, while admitting that some of the lan
guage used in disposing of that case was misleading, pointed out 
that no harm resulted. The uncle simply took as the next-of-kin, 
and not as representing his deceased parent as indicated in the 
judgment. 

In re Gran Estate: Western Trust Co. v. Forrest and Gran (1 941 ) 
1 W.W.R. 209; 1 D.L.R. 708 -(Saskatchewan) 

At the death of the intestate, who had never been married, 
his only living relatives were his maternal grandmother and a 
number of uncles and aunts. The grandmother claimed the whole 
of the estate as next-of-kin. The uncles and aunts claimed a 
share of the estate as the legal representatives of their parents, 
the intestate's paternal grandparents. 

· 

Held, Gordon, J.A. dissenting, that the grandmother took 
the whole estate. 



It appears from this judgment that the construction to be 
placed on section 10 is that which has been given to substantially 
the same language in the law of England since 22 & 23 Car. II, 
c. 10; that the meaning of "after" in the phrase "after brothers' 
and sisters' children" is "excepting in the case of" .  Carter v. 
Crawley (1681) Raym. (Sir T.) 496, 85 E.R. 259, applied; and 
that this should be the conclusion despite the fact that, in view 
of sections 8 and 9 of the Act, the words "and those who legally 
represent them" in section 10 are thereby rendered unnecessary 
and inoperative. 

Per Turgeon, C.J.S., after discussing at length the law in 
England under the Statute of Distribution and Carter v. Crawley 
and other cases : 

"Now, the context of our Act is not altogether the same 
as that of ch. 10 of 22 & 23 Car. II, and this makes the diffi
culty of applying the language greater in our case than in 
the case of the older statute. But the difference is only one 
of degree and not of nature. In the case of 22 & 23 Car. II, 
ch. 10, it was unnecessary to use all the language which was 
used when it was only intended to say that representation, 
other than in the case of the intestate's descendants, should 
continue to be admitted only among his nephews and nieces. 
The ·language in the context in which it was there used risked · 

the interpretation of creating new rights of representation 
among co}laterals who were in the same degree of kindred 
as nephews and nieces and who therefore did not come 'after' 
them (in one sense of the word) as uncles and aunts. But it 
was held that the old, accepted, meaning of the language 
was to be maintained. Our Act differs in this respect, that 
nephews and nieces are provided for specifically in section 8 
and they required no further language to preserve their 
rights such as the language used in section 10. But I think 
it is safer to assume that this language was used unnecessarily 
in section 10 than to hold that it was intended to be inter
preted as it has never been interpreted in the past, that is, 
as taking away certain rights always enjoyed by the intes
tate's surviving grandparents when next-of-kin and conferring 
a corresponding preference, for the first time, upon uncles 
and aunts. I think that if the Legislature had intended any 
such disturbances of existing rights it would have said so in 
apt words of unmistakable meaning, as on other occasions, 
instead of using language which, however cumbersome and 
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even equivocal, has always been held to mean only one thing: 
That representation among collaterals is to be admitted only 
�n the case of the intestate's nephews and nieces. 

uThis taking by representation is a preference which is 
enjoyed at the expense of the surviving next-of-kin. It is an 
exceptional privilege and the old cases go at length into the 
reasons which warrant its existence in the case of the younger 
generations (that is, younger than the intestate) represented 
by his descendants and by his nephews and nieces. None of 
these reasons has any application to members of an older 
gener�tion such as uncles and aunts. It is therefore all the 
;more necessary, when the right to such a preference is claimed, 
as i:n. this case, to make swe that language undoubtedly 
creating it is found in the statute. Our present Act is very 
explicit. In section after section it specifies clearly those to 
whom rights and preferences are to be given. It seems reason
able to suppose that, if the Legislature had intended to create 
a p.ew preference in favour of uncles and aunts, it would have 
said so unequivocaily as in other cases, and would not have 
.left its intention to be inferred from the use of a 

·
formula 

which has always been accepted as meaning something else." 

In re Robinson Estate: Moore v. Kirk et al (1941 )  2 W.W.R. 86 -
(British Columbia) 

The intestate, a bachelor, left surviving him only an uncle 
(or an uncle and aunts) and several first cousins, the children of 
dec�ased uncles and aunts. It was also assumed that there were 
left surviving him the grandchildren of a deceased aunt. 

Held (Fisher, J.) that the uncle (or uncle and aunts, as the 
case might be) took the whole estate. In re Cromarty Estate, 
and Canada Permanent Trust Co. (Hind Estate) v. McKini 
followed. 
In re Mciver Estate (1941 ) 3 W.W.R. 849; 59 B.C.R. 1 39 -

(British Columbia) 
The intestate, a bachelor, left no brother or sister surviving 

him. He was survived by nephews and nieces, and grandnephews 
and grandnieces being children of two dece�ed children of Mary 
Marsh, a sister of the intestate. 

Held (Robertson, J.) that the grandnephews and grand
nieces were entitled to share in the estat�. 

"The matter seems settled by In re McKay Estate (1927) 
39 B.C.R. 51 ; Carter v. Patrick (1935) 1 W.W.R. 383, 49 

·� 
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B.C.R. 411. Mary Marsh's grandchildren by her two deceased 
children are entitled to share in the estate."  

In re Minor Estate, 61 B.C.R. 401 ; (1945) 3 D.L.R. 474 - (British 
Columbia) 

The intestate was survived only by nephews, nieces, and by 
grandnephews and grandnieces, issue of a deceased brother. 

Held (Macfarlane, J.) that grandnephews and grandnieces 
are excluded. Re McKay, and Carter v. Patrick, distinguished. 
l{.e Budd, Re Gall, Re Cromarty, Re Robinson, Canada Per
manent Trust Co. v. Saunders, Re Cran, referred to. 

� 'These sections have been considered by respected judges 
of this Court. In In re Estate of David McKay, deceased 
(1927) , 39 B.C. 51, the late Chief Justice Hunter is reported, 
without reasons, as deciding that a grandnephew of a de� 
ceased intestate should take a share that would have been 
taken by his parent, a nephew of a deceased intestate who 
predeceased the intestate. In Carter v. Patrick (1935), 49 
B.C. 411, at p. ·412, the late Chief Justice McDonald, sitting 
in this Court followed that decision and with reference to it 
said : 

'I think that the learned Chief Justice having con
sidered those sections (116 and 118) decided that tP.e 
proviso at the end of section- 118 applied to that section 
only and did not apply to section 116 under which latter 
section the present estate falls'. 

"If that is what is decided by those cases, and if that is 
all that is so decided, then I do not think they ne<_!essarily 
govern the case here. 

"ln both those cases, there were brothers and sisters of 
the deceased living at the date of his death while in this case 
there were neither brothers nor sisters of the deceased living 
at the date of the death of the deceased. In the decisions 
mentioned the first part of section 116 was under considera
tion and an attempt w.as made to apply the prohibition at the 
end of section 118 to the facts of those cases. The proviso to 
section 116 had obviously no application. Section 116 confers 
a right of representation on the children of a deceased brother 
or sister. It is clear, I think, that children in this connection 
means 1imrriediate' descendants. Vide' Vickers, V.C. ,  in Re 
Ross's Trusts (1871), 41 L.J. Ch. 130, at p. 133. 



92 

"I think, therefore, that the section means that wh:ere 
there are brothers or sisters of the deceased living at the date 
of death and children of a deceased brother or sister · or of 
both then the children take but that it does not confer any 
right of representation beyond that. 

"In passing, I might say, that in In re Gall Estate, (1937) 
3 W.W.R. 266, Ives, J. in Alberta refused to follow In re 
Estate of David McKay, Deceased, supra, and Carter v. 
Patrick, supra. In Manitoba, the Court of Appeal, in a con
sidered decision (Irt re Budd Estate) Harmon v. Furber, · 
(1934) 2 W.W.R. 182, in the case of an intestate who died 
unmarried leaving him surviving several brothers and sisters 
and a nephew and grandnephew, applied a proviso in terms 
the same as the proviso to section 118 to exclude the grand
nephew. 

"In In re Cromarty Estate (1936), 51 B.C. 531, at pp. 
532-3, the same learned judge who decided Carter v. Patrick, 
supra, in refusing to extend the right of representation to 
the children of next-of-kin other than or more remote than 
brothers and sisters, in that case, uncles and aunts, followed 
the cases 

'decided on the Statute of Distributions, 22 & 23 
Car. II, Cap. 10, which is in this connection very similar 
to our own; and In re Kroesing Estate, (1928) 1 W.W.R. 
224, decided on The Intestate Succession Act of Alberta, 
R.S.A. 1922, cap. 143, which is also in this connection 
very similar to our o'Wn'. 

"Fisher J., in In re Robinson Estate, Moore v. Kirk, 
(1941) 2 W.W.R. 86, took a similar course, following as well 
the decision in Canada Permanent Trust Co. (Hind Estate) 
v. McKim, (1938) 3 W.W.R. 391, and 657. 

"Macfarlane J. then referred to In re Cran Estate as i� 
provides an easily accessible collection of the relevant author
ities and as well makes it clear that except in the case of the 
intestate's own descendants the privilege of taking. by repre
sentation was extended by law only to one other class of the 
deceased's kindred, that other class being his nephews and 
nieces, the children of a deceased brother or sister to one 
degree only, that is to their immediate descendants, and no 
further (Carter v. Crawley (1683), T. Raym. 496; 83 E.R. 
259) . Save in. this one case representation among collaterals 
was unknown. 

i :  
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"As I see it, no right of representation is conferred by 
statute here except upon children of a deceased brother or 
sister . . . .  Neither before the statute of 1925, nor under it do 
they take. The nephews and nieces, being the only perso;ns 
entitled, take per capita '!lnder the proviso to section 116." 

Re Haggart (1947) 1 W.W.R. 79; 2 D.L.R. 72 -(Alberta) 
The intestate left surviving him only first cousins, and children 

of first cousins who predeceased him. 
Held (Macdonald, J.) that the words "but in no case shall 

representation be admitted among collaterals after brothers' 
and sisters' children" prevent the children of deceased cousins 
representing such cousins. 

In re Cromarty Estate : Canada Permanent Trust Co. (Hind 
Estate) v. Canada Permanent Trust Co. (McKim Estate) ; In re 
Cran Estate; Western Trust Co. v. Forrest and Cran; In re 
Robinson Estate; Moore v. Kirk; applied. 
In re Drain Estate, Nixon v. Drain et al (1948) 1 W.W.R. 280 -

(British Columbia) 
The intestate was survived by only (1) brothers and sisters, 

(2) sons and daughters of deceased brothers and sisters, and (3) 
grandchildren of deceased brothers and sisters. 

Held (Wilson, J.) that the third class was not entitled to 
share in the estate. In re Minor Estate followed in preference to 
In re Mel ver Estate. 

Re McMahon, Day v. McMahon (1 948) 1 D.L.R. 80; 20 M.P.R. 
413 -(New Brunswick) 

The intestate was survived only by a sister and by nephews, 
nieces, grandnephews and grandnieces, being children and grand
children of deceased brothers and a sister. 

Held (Supreme Court, Appellate Division) that the grand
nephews and grandnieces were not entitled to share in the estate 
since the word "children" in section 8 is restricted to the issue 

. . 

of the first generation. Re McKay and Carter v. Patrick not 
followed. Re Gall, Canada Permanent Trust Co. v. Saunders and 
Re Minor referred to. 

In Re McLea Estate (1948) 2 W.W.R. 1� -(Manitoba) 
The intestate had never married. His parents predeceased 

him and he was survived by one sister, by nephews and nieces 
(children of a deceased brother and sister) and by some grand
nephews and grandnieces. 
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Held (Williams, C.J.K.B.) following in re Budd Estate, that � 

a grandnephew or grandniece of an intestate is not entitled to , ) 
take that share in the estate which a parent of the grandnephew 
or grandniece would have been entitled to ta�e if that parent 
had survived th� intestate. 

· 

"The reasoning in In re Cran Estate; Western Trust Co. 
v. Forrest and Cran, supra, confirms me in my view that the 
principles laid down by the Manitoba Court of Appeal in In 
re Budd Estate; Harmon v. Furber, supra, are still applicable 
in Manitoba, notwithstanding the chang�d wording of the 
statute. 

"If 
'
I am Wrong in this I feel I should follow the decision -

in In re Cran Estate; Western Trust Co. v. Forrest and Cran, · 

supra, and the reasoning of Macfarlane, J. and oj Wilson, J. 
in In re M:lnor Estate, supra, and In re Drain Estate; NiXon 
v. Drain, supra, respectively. While the Manitoba Act is riot 
a 'Uniform Act' the sections I am considering are uniform 
with those in Saskatchewan and British Columbia and it is 
advisable that judicial decisions on such sections should be 
as uniform as possible." 

In, re Dixon Estate (1948) 2 W.W.R. 108 -(Manitoba) 
The question here was : Did all of the intestate's estate go 

to her paternal grandmother (her one surviving grandparent) or 
were her uncles and aunts on both sides entitled to share therein? 

Held (Williams, C.J.K.B.)  that the estate went to the paternal 
grandmother. In re Cran Estate and In re Budd Estate referred 
to. 

SUMMARY 

AND 

PROPOSED AMENDMENTS 

Section 8 of U nijorm Act 
1. (1) There is representation in the case of deceased nephews 

and nieces where an intestate dies leaving: 
(a) brothers and sisters ; 
(b) nephews and nieces (children of deceased brothers and 

sisters) ; and 
(c) grandnephews and grandniec�s. 

The grandnephews and grandnieces are entitled to share. 
In re McKay (B.C.) 
Carter v. Patrick (B.C.) 
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(2) There is no representation in the above circumstances. 
The grandnephews and grandnieces are not entitled to take. 

In re Budd Estate (Man.) 
Re Gall (Alta.) 
In re Drain Estate (B.C.) 
Re McMahon (N .B.) 
In re McLea Estate (Man.) 

2. (1) There is representation in the case of deceased 
nephews and nieces where an intestate dies leaving only: 

(a) nephews and nieces ; 
(b) grandnephews · and grandnieces, children of deceased 

nephew:s and nieces. 
The grandnephews and grandnieces are entitled to share. 

In re Mciver Estate (B.C.)  
(2) There is no representation in the above circumstances. 

The grandnephews and grandnieces are not entitled to ·share. 
In re Minor Estate (B.C.) 

3. It is suggested that the advisability of amending section 
8 of the Uniform Act should receive the consideration of the 
Conference and that, if amendment is deemed advisable, the 
following amendments would remove any doubt as to the mean
ing of the section: 

(a) insert the word "surviving" before the word "children"; 
(b) strike out the proviso and insert the following section: 

"Sa. If an intestate dies leaving no widow, issue, 
father, mother, brother or sister, his estate shall go to 
his surviving nephews and nieces in equal shares." 

The proviso to section S is not an exception to the section. 
The proviso refers to an entirely different case, namely, nephews 
and nieces taking in their own right as next of kin, there being 
no surviving orothers or sisters of the intestate. The section itself 
contemplates the survival of at least one brother or sister. 

T4is proviso does not confer a right of succession upon 
nephews and nieces. It merely declares the manner in which 
they take, in case they take as a class where all brothers and 
sisters of the intestate predecease him. Not being specifically 
provided for, it would appear that they are "next of kin" under 
section 9 and, being in the third degree of consanguinity, take 
after grandparents of the intestate along with any uncles and 
aunts of the intestate. 

The proposed section Sa would place nephews and nieces 
before grandparents - a seemingly logical position, representa
tion being admitted mider section 8 in the case of a deceased 
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brother or sister. Precedents appear in the law of England and 
of Nova Scotia. 

rn any event the proviso to section 8 appears to be unneces
sary. Under section 10 the surviving next of kin take the estate 
in equal shares. (In re Cran Estate and other cases, supra) .  

Section 1 0  of Uniform Act 
4. There is no representation. 

In re Kroesing Estate (Alta.) 
In re Cromarty Estate (B. C .) 
Can. Permanent Trust Co. v. Saunders (Sask.) 
In re Cran Estate (Sask.) 
In re Robinson Estate (B .C.) 
Re Haggart (Alta.) 
In re Dixon Estate (Man.) 

5. It is suggested that the advisability of amending section 
10 of th.e Uniform Act should receive the consideration of the 
Conference, and it is submitted that this section would more 
clearly express its purpose if it were amended to read as follows: 

HlO. In every case where the estate goes to the next of 
kin it shall be distributed equally among the surviving next 
of kin of equal degree of consanguinity to the intestate". 

Sections 9 and 10 of Uniform Act 
6. If section 10 is redrawn in the above form sections 9 and 

10 might be combined to read as follows : 
"9. If an intestate dies leaving no widow, issue, father, 

mother, brother, sister, nephew or niece, his estate shall go 
in equal shares to his surviving next of kin of equal degree 
of consangu,inity to him". 

Sections 8, 9 and 10  of Uniform Act 
7. In order to place the whole matter in concise form, the 

following is presented as a proposed redraft of sections 8, 9 and 10: 
"8. If an intestate dies leaving no widow, issue, father 

or mother, his estate shall go to his brothers and sisters in 
equal shares, and if any brother or sister is dead the surviving 
children of the deceased brother or sister shall take the share 
their parent would have taken; if living. 

"9. If an intestate dies leaving no widow, issue, father, 
mother, brother or sister, his estate sh;:tll go to his surviving 
nephews and nieces in equal shares. 

"10. If an intestate dies leaving no widow; issue, father, 
mother, brother, sister, nephew or niece, his estate shall go 
in equal shares to his surviving next of kin of equal degree of 
consanguinity to him." 

J. P. RUNCIMAN. 
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APPENDlX L 
(See page 22) 

ACTIONS AGAINST THE CROWN 

REPORT OF MANITOBA COMMISSIONERS 

In the Proceedings of the 1948 meeting of the Conf�rence, 
the following appears on page 25 under the heading of New 
Business : 

5. Actions against the Crown.- The Manitoba Com
missioners .undertook to prepare a report on this subject for 
the 1949 meeting. 

The Honourable the Attorney General of Manitoba requested 
Mr. John Allen, K.C., to prepare a draft Act to authorize the 
bringing of civil actions against the Crown. Mr. Allen, after 
careful study of the subjec�, produced a thorough and compre
hensive draft. This was submitted by the Attorney General to 
a joint committee appointed by the Law Society of Manitoba, 
the Manitoba Bar Association, and the Manitoba Section of the 
Canadian Bar Association, under the chairmanship of Mr. R. B. 
Graham, K. C. The draft Act attached hereto is the draft as 
revised by the said committee, and at the request of the Attorney 
General is submitted by the Manitoba Commissioners for the 
consideration 'of the Conference .. It is understood that Mr. Allen 
may have c�rtain comments to make with respect thereto. 

R. M. FISHER, 
I. J. R. DEACO:N, 
G. S. RUTHERFORD. 
Manitoba Commissioners. 

NoTE :-As the Draft Act referred to in this report was not discussed 
clause by clause and as each member has a copy, it is omitted 
here. 
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APPE:NDIX , M 

(See page 23) 

REPORT OF THE FEDERAL REPRESENTATIVES TO 
THE CONFERENCE OF COMMISSIONERS ON 

UNIFORMiTY OF LEGISLATION IN
. CANADA 

RE DRAFT UNIFORM RESIDENCE ACT 

Gentlemen: 

As recited · at page 22 Gf the 1948 Proceedings of the Con
ference, after lengthy discussion of the oral report of the Nova 
Scotia Commissioners concerning a proposed draft Uniform Resi
dence Act, the following resolution was adopted : 

RESOLVED that the matter of the preparation of a dr�t 
Uniform Residence Act be referred to the Dominion Repre
sentatives and that they confer with officials of the Depart
ment of National Health and Welfare at Ottawa with a 
view to e:xpediting the preparation of a dr�ft; that the Dom
inion Representatives be authorized to proceed herein as 
they think best;  and that the Secretary be requested to write 
the Attorney General of Prince Edward Island and the Deputy 
Attorney General of Saskatchewan info.cming them of the 
action taken at this meeting. 

The subject of this resolution was communicated to Mr. R. E. 
Curran, Legal Adviser, Department of National Health and 
Welfare, for transmission to the Dominion Council of Health 
with the. suggestion that substantial agreement in principle should 
be reached by the appropriate authorities of the Provinces 
concerned, following which the Conference would be glad to 
undertake the implementation of that policy in the form of 
draft legislation. 

Mr. Curran reported that the item had been placed on the 
agenda of the meeting of the Dominion Council of Health but, 
due to pressirre of other business relating to the health pro
gramme, there had not been adequate opportunity to discuss the 
item in full but that it was hoped that the next meeting would 
afford such opportm;tity. 

Mr. Curran agrees that until appropriate action is taken by 
the Dominion Council of Health along the lines suggested, there 
is little, if anything, which this Conference can accomplish. 
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He has undertaken to keep the matt�r before the attention of 
the. Dominion Council of Health and is confident that it will be 
included in tpe agenda for the next meeting of that body. 

It would pe the recommendation of the federal representatives 
to this Conf�rence, therefore, that we should agree to hold open 
a place on our Agenda during th� next couple of years in order 
that if and when the requisite material is received from the 
Dominion Council of Health, after clearance with the appro
priate provincial authorities, this Conference may again take up 
the request of a year ago from the Attorney General of Prince 
Edward Island and the Deputy Attorney General of Saskat
chewan to proceed toward the drafting of a uniform statute. 

• 

w. P. J. O'MEARA, 
For Federal Representatives • 

'" � .............. v 
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APPENDIX N 

(See page 24) 

TH� UNIFORM MECHANICS' LIEN ACT 

H
IS MAJESTY, by and with the advice and consent of the 

Legislative Assembly of the Province of , 
enacts as follows: 

SHORT TITLE 

1 .  This Act may be cited as "The Mechanics' Lien Act". 

INTERPRETATION 

2. In this Act, 
(a) "completion of the contract" means substantiai per· 

formance, not necessarily total performance, of the 
contract; 

(b) "contractor" means a person contracting with, or em
ployed directly by, the owner or his agent to do work 
upon or to furnish material for an improvement, but 
does not include a labourer; 

(c) "court" means the county court of the district in whicl;l 
, the land affected by the lien is situate; 

(d) "highway" includes any road, road allowance, street, 
lane, thoroughfare, bridge, subway, pit?r, ferry, square, 
and public place, appropriated to the public use ; 

(e) "improvement" include� any thing constructed, erected, 
built, placed, dug or drilled on or in land e�cept a thing 
that i� not attached to the realty or intended to be or 
become part thereof; -

(f) "judge" means a judge of the court; 
(g) "labourer" means any person employed for wages in any 

kind of labour whether employed under a contract of 
service or not; 

(h) "lien" means a lien . created by this Act; 
(i) "owner" means a person having an estate or interest in 

land upon or in respect of which work is done or material 
is furnished at his request; express or implied, and 

(i) upon his credit, or 
(ii) upon his behalf, or 
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(iii) with his privity and consent, or 
(iv) for his direct benefit, 
and all persons claiming under him whose rights are 
acquired after the beginning of the work or the furnish
ing· of the material in respect of which a lien is claimed; 

(J') "person" includes a body corp<;>rate or politic, a firm, 
partnership or association'; 

(k) "proper registry office", when used with reference to or 
in respect of the registration, recording, filing, discharg
ing or vacating of a claim or lien or other instrument or 
document; or of any dealing, relating to or affecting any 
land, means the registry office of the district in which 
the land is situate; 
(NOTE:-This paragraph may be altered to suit the r�quirements of 

each province.)  

(l) "registrar" means a district registral! (a registrar of 
deeds) ; 
(NOTE FOR 'CONFERENCE :-Paragraphs (l) and (m) will have to be  

varied in  each province as  may be neces
sary.) 

(m) "registry office" includes a land titles office; 
(n) "sub-contractor" means a person not contracting with 

or employed directly by the owner or his agent for the 
doing of any work, but contracting with or employed 
by � contractor, or by a sub-contractor under him, but 
does not include a labourer; 

( o) "wages" means money earned by a labourer for work 
done, whether by time or piece work or otherwise; 

(p) "work" includes the doing of work and the performance 
of services upon or in respect of any improvement, and 
also includes the breaking of any land or the clearing 
thereof of timber or scrub. 
(N.B., 2 ;  Ont., 1 ;  Man. , 2 ;  Sask., 2 ;  Alta. ,  2 ;  B.C;,  2 . )  

3. This Act does
, 
not apply in respect of a highway or any 

work done or caused to be done thereon. by a municipality or in 
respect of material furnished therefor. 

(N.B., 3 ;  Ont., 2 ;  Alta., 3 ;  B.C., 3.) 
(NOTE FOR CONFERENCE :-If the Interpretation Act of each pro

vince does not contain a sufficiently 
inclusive definition of "municipality" 
such additional or other words or ex
pressions as may be requisite may be 
substituted for the word "municipality" 
in section 3 or a definition of "muni 
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cipality" may be included in section 2. 
This section may be omitted in provin
ces where the title to highways is vest-
ed in the Crown.) · 

· 

(a) does, ot causes to be done any work upon or in respect 
of an �mprovement; or 

(b) furnishes any material to be used in an improvement, 

for an owner, contractor, or sub-contractor, shall have, subject 
as herein otherwise provided, a lien for wages or for the price of 
the work or material, as the case may be, or for so much thereof 
as remains owing to him, upon the estate or interest Of the owner 
l.n the land in respect of which the improvement is being made, 
as such estate or interest exists at the time the lien arises, or 
at any time during its existence. 

(N.B. ,  6 (1 ) ;  Ont., 5 (1) ; Man., 4 (1) ,  5 (1) ; Sask. , 4(1),  7 (1 ) ;  Alta., 
6(1 ) ;  B .C., 6, 7.) 

(2) Save as herein provided, a lien shall not attach so as to 
make the owner liable for a greater sum than the sum payable 
by the owner to the contractor. 

(N.B., 1 0 ;  Ont., 9 ;  Man., 7 ;  Sask., 9 ;  Alta., 13 (1) ; B.C. ,  8.) 

(3) Save as herein provided, where a lien is claimed by any 
person other than the contractor, it shall not attach sq as to 
make the owner liable for a greater sum than the amount owing 
to the contractor for whom, or for whose sub-contractor, the 
wor:k has been done, or the materials have been furnished. 

(N.B.,  11 ; Ont. ,  10 ; Man. , 8 ;  Sask., 10 ;  Alta., 13(2).)  

(4) No claim of lien shall be registered if the amount of the 
claim or the aggregate of joined claims is less than twenty doilars. 

(Man. , 4 (1 ) ;  Sask, 17(3) ; Alta., 18 (7� ; B.C.,  21.) 

(5) Material shall be deemed to be furnished to be used 
within the meaning of this Act when it is delivered either on 
the land upon which it is to be used, or op. such land or in such 
place in the immediate vicinity thereof as is designated by the 
owner or his agent, or by the contractor or sub-contractor. 

(N.B., 6 (1) ; Ont., 5 (1) ; Alta., 6 (2) . )  

(6) Where material furnished to be used as set out in sub
section (1) is incorporated in an improvement, a lien shall attach 
as herein provided, notwithstanding that the material may nQt 
have been delivered in strict accordance with subsection (5) . 

(N.B., S (2) ;  Ont., 5 (2) ; Alt� .• 6 (3) . )  
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5. No agreement !'hall deprive any ;person not a party 

th�reto and otherwise entitled to a lien u,nder this Act of th,e 
benefit of the lien. 

(N.B., 5 ;  Ont., 4 ;  Man., 3 ;  Sask., 6; Alta. ,  5.) 

6. (1) An agreement by a labolirer that this Act shall nQt 
apply or that the remedies provided by it shall not be available 
for his benefit shall be null and void. 

(N.B., 4 (1 ) ; Ont., 3 (1) ; Sask., 3 ;  Alta., 4 (1 ) ;  B.C., 4(1).)  

(2) Every device by an owner, contractor, or sub-contractor 
to defeat the priority given by this Act to a labourer for his 
wages shall- be null and void. 

(N.B.,  15 (5) ; Ont., 14 (5) ; Man., 12 (5) ; Sask., 14 (5) ; Alta. , 17(5) ; 
B.C.,  18.)  

. 

7. (1) A payment made for the purpose of defeating or 
impairing a lien shall be null and void for that purpose. 

(Sask. , 1 5 ;  Ont., 14 (5).) 

(2) A conveyance, mortgage or charge of or on, land given 
in payment of, or as security for a lien upon that land whether given 
before or after the lien arises, shall be deemed to be fraudulent 
and void as against any other person entitled under this Act tp 
a lien on the same land. 

(Ont.! 13 (3).) 
' 

8. A lien arises when the work is begun or the first material 
is furnished. 

9. (1) A lien has priority over all judgments, executions, 
attachments, garnishments and receiving orders recovered, issued 
or made after the lien arises. 

(N.B., 14(1 ) ; Ont.,  13 (1) ;  Man., 1i (1) ; Sask., 13 (1) .) 

(2) Upon registration of the claim of lien, the lien, subject 
to subsection (3) , has priority over all claims under conveyances, 
mortgages and other charges, and agreements for sale of land, 
registered or unregistered, made by the oWI1er after the lien 
arises. 

(3) A mortgage or conveyance that is registered after a lien 
for material arises, but before the registration of the claim of 
lien, has priority over the lien to the extent of any payments 
or advances made thereunder in good faith before the perstin 
making such payments or advances has knowledge of the lien. 

(N.B., 14(1 ) ;  Ont., 1 3 (1 ) ;  Man., 1 1 (1) ; Sa,sk., 13 (1 ) ; Alta., 1 1 (1) .) 
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(4) Where land upon or in respect of which work is done or 
material is furnished, is ; encumbered by a mortgage or other 
�harge registered before a lien arises, the mortgage or oth�r 
charge has priority, 

(a) over the lien to the amount of the moneys owing '\lnder 
the mortgage Qr charge at the time the lien arises, but only 
to the 'extent of the value of the land at that time; and 

(b) over a lien for material furnished to the extent of any 
payments or advances made under the mortgage dr 
charge after the lien arose but before the person making 
the payments or advances has received notice in writing 
of the lien from the lienholder. 
(N .B., 8 (3) ; Ont. , 7 (3) ; Man., 5 (3) ; Alta. ,  11 (1) (2) ;  B .C.,  9 (2) . )  

(5) Where the, owner has an e�tate or interest in the land 
as pq.rchaser under an agreement for sale and the purchase 
money or pa,rt thereof is unpaid, the vendor has priority over a 
lien only to the extent of the value of the land at the time the 
lien arose. 

(N .B.,  8 (4) ; Ont., 7 (4) ; Man., -1 1 (2) ; Sask;, 13 (2) ; Alta. , 11 (3) .) 

1 0. (1) Subject to subsection (2) all lienholders shall rank 
p-roportionately for the amounts for which their liens may respec
tively be enforced and the proceeds of any sale so far as required 
shall, except as aforesaid, be distribut�d among the lienholders 
pro rata. 

(N .B ., 14(2) ; Ont.,  13 (2) ; Man., 11 (3) ; Sask. , 1 3 (3) .)  

(2) Lien� for wages, for all purposes under this Act and to 
the extent of (thirty) days wages, have priority over all other. 
liens; all liens for wages shall rank on an equal footing. 

(N.B., 1 5 (1 ) ; Ont., 14(1) ; Man., 12 (1) ; Sask., 14(1) ; Alta., 17 (1) .) 

1 1 .  Where, with the privity and consent of a husband, 
work is done or material is furnished upon or in respect of the 
l�ncl of his wife or of land in which she has an interest or right 
qf dower, the h1.1sband shall be conclusively presumed to be 
acting as her agent as well as for himself unless the person doing 
the work or furnishing the materials has actual notice to the 
contrary. 

(N.B., 7; Ont., 6 ;  Sask., 5 ;  Alta. , 9 ;  B.C.,  5.) 

1 2. (1) Where the estate or interest upon which the lien 
�ttached is leasehold, the fee simple shall also be subject to the 
Jjefi; provided the person doing the work or supplying the materia� 
gives notice in writing by registered letter or . personal serVice 



105 

to the owner or his agent of the work to be done or the ma:t�ri�l 
to be furnished and the owner or his agent fails within ten days 
thereafter to give notice to such person that he will not be respon
sible therefor. 

(N.B., 8 (1 ) ;  Ont., 7(1).) 

(2) No forfeiture or cancellation of a lease, except for non
payment of rent, shall deprive any person otherwise entitled to 
a lien of the benefit of the lien; and that person may pay any 
rent due or accruirig due and the amount so paid may be added 
to his claim. 

(N.B., 8 (2 ) ;  Ont., 7 (2) ; Alta., 10 (2) . )  

· 13. Where any property in respect of which a lien has 
arisen is wholly or partly destroyed by fire, any money received 
or receivable by an owner or by a prior mortgagee or chargee 
by rea.Son of insurance thereon shall take the place of the property 
so destroyed, and shall after satisfying any prior mortgage 91" 
charge in the manner and to the extent set out in subsection (�) 
of section 9 be subject to the claims of all lienholders to the same 
extent as if the money were realized by a sale of the property 
in an action to enforce a lien. 

(N.B., 9 ; Ont., 8 ;  Sask., 8 ;  Alta., 12 ; B.C., 12.) 

1 4. (1) During the existence of a lien no part of any ma
terial affected thereby shall be removed to the prejudice of the 
lien. 

(N.B., 16 (1) ;  Ont.,  15 (1 ) ;  Man., 13 (1) ; Sask., 16 (1) ; Alta. ; 18(1) ; 
B.C., 17.) 

(NOTE :-Th� desirability of retaining this subsection is left to the 
decision of the Conference. In view of the fact that no penalty 
is provided for violation of th� ·subsection, violation would 
appear to constitute an indictable offence under section 164 of 
th� Criminal Code.) 

. (2) Material actually furnished to be used for the purpose 
set out in section 4 is subject to a lien in favour of the pers�m 
furnishing it until it is pl�ced in the improvement; and while 
that lien exists the material is not subject to execution or other 
process to eruotce a:ny debt other than that for the purchase 
money thereof. 

(N.B., 16(2) ; Ont., 15 (2) ; Man., 13(3) ; Sask. ,  16(3) ; Alta. , 18(2) . )  

15. (1) An owner liable upon a contract under which a lien 
may arise shall deduct from any payments made by him there
under and subject to section 17 retain. for a period of (30) days 
after the completion or abandonment of the contract an amount 
equal to twenty per centum of the value of the work done and 
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. ,.hf the material furnished to ·be used, irrespective of whether the 
\eo1;1tract provides for instalment payments or payment on com-
pletion of the contract� 

. 
' 

(N.B., 12 (i) ; Ont., 11 (1 ) ;  Man., 9 (1) ; Sask., 11 (1 ) ;  Alta., 14(1).) 
(2) The value mentioned in subsection (1) shall be calculated 

on the basis of the contract price, or, if there is no specific contract 
price, then on the basis of the actual value of the work anq 
material. 

(N.B.,  12 (1 ) ;  Ont. , 1 1 (1) ; Man. , 9 (1 ) ;  Sask., 11 (1) ; Alta. , 14(1) ;) 
(3) Where the value of the work and material exceeds fifteen 

thousand dollars) the amount to be retained shall, except as 
' hereafter mentioned, be equal to fifteen per centum instead of 

twenty per centum of the value of the work and materials calcu
lated .: as aforesaid ; but shall not be less than the sum requ�red 
to be retained pursuant to subsection (1) where the value is 
fifteen thousand dollars. 

· 

(N.B. , 12(2) ; Ont., 11 (2) ; Man., 9 (1) ; Alta., 14(2) . )  

(4) Every lien is a charge upon the amount directed by this 
section to be retained in favour of the lienholders who have 
done work or furnished material for, 

(a) the contractor to whom the moneys so required to be 
retained ;1re payable; or 

(b) his sub-contractor. 
(N.B.,  12 (3 ) ;  Ont., 11 (3) ; Man. , 9 (2 ) ;  Sask., 11 (1) ; Alta. , 14(3) .)  

(5) A payment, other than of the amount directed to be re-
tained by subsection (1) or subsection (3) ,  as the case may be, 

' mad� iil good fa:ith by ap owner to a contractor before notice 
in writing of the lien is given to the owner by the person claim
ing the lien operates as a discharge pro tanto of the lien. 

(N.B. , 12(4) ; Ont., 1 1 (4) ; Man., 9 (3) ;  Sask., 11(2) ; Alta. , 14 (4).) 

(6) Where a contractor makes default in completing his 
contract, the amount required to be retained under this section 
shall not, as against a lienholder, be applied by the owner to the 
completion of the contract or for any other purpose than the 
satisfaction of liens. 

(N.B., 15 (4) ; Ont., 14(4) ; Man., 12 (4) ; Sask., 14(4) ; Alta., 17(4).) 

, 1 6. (1) Where a lienholder gives to the owner notice in 
writing of his lien stating under oath the amount claimed, the 
owner shall retain from the amount payable to the contractor 
'Under whom the lien is derived the amount stated in the notice, 
iti addition to the amount retained tinder section 15. 
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(2) The amounts retained pursuant to subsection (1) . s}l�ll 
constitute a fund, separate from that cbnstitl.:l.ted by the amounts 
retained pursuant to section 15, for the benefit of lienholders 
who give notice under this section. 

· 

(3) The lien of each lienholder who gives notice under this 
section is a charge in his favour upon the amount directeq by 
this section to be retained ; and each of such lienholders; shall 
rank pari passu on the amount retained under this section for 
the amount for which his lien may be enforced, and the amount 
so retained shall be distributed among such lienholders pro r�ta 
as hereinafter provided. 

(4) A payment made to a lienholder under this section shall 
not dise:ntitle him to claim for any balance remaining payable 
to him and to be p:;tid therefor from moneys retained under 
section 15; 

· · 

1 7. Payment of the amounts required to be retained under 
sections. 15 and 16 may be made so as to discharge every lien or 
charge under this Act in respect thereof, 

(a) on the expiration of the (30) days after the completion 
or abandonment of the contract, if a claim of lien has 
not been registered or action commenced as provided 
herein; or 

(b) on the expiration of two ye�rs mentioned in section 27 
if action has not been commenced within that period 
as mentioned in that section, 

whichever is the sooner. 
(N.B., 12 (5) ; Ont., 11 (5) ; Man., 9 (4) ; Sask., 11 (3) ; Alta. , 14(5).) 

18. If an owner, contractor, or sub-contractor, makes a 
payment to a lienholder for or on account of a debt due the 
lienholder for work done or material fur�ished to be used as 
mentioned in section 4, for which debt the owner, contractor, 
or sub'-contractor is not primarily liable, �nd within three days 
thereafter gives written notice of the payment to the person 
primarily liable, or his agent, the payment shall be deemed to· 
be a payment on the contract with the person primarily liable, 
but not so as to affect the percentage to be retained by the owne;r 
as provided by section 15 or any further deduction required by 
section 16. · 

· ·  

(N.B., 13 (1) ; Ont., 12 (1) ; Man., 1 0 ;  Sask., 1 2 ;  Alta., 15.) 

19 .  Subject to subsection (2) of section 4, a lienholder is 
entitled to enforce his lien notwithstanding the non-completion 
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Qr abandonment of the contract by a contractor or sub-con--, 
tractor under whom he claims. 

(N.B., 13 (2) ; Ont., 12 (2) ; Alta., 16.) 

REGISTRATION OF LIEN 

20. (1) A claim of lien upon any land or interest therein 
1llay be registered in the proper registry office. 

(N.B., 1 7 (1) ; Ont., 16(1) ; Man., 14(1) ; Sask., 17(1 ) ;  Alta., 1 9(1 ) ;  
B.C., 1 9 (1 ) . )  

(2) A claim of lien shall state, 
(a) the name and address of 

(i) the lienholder, 
(ii) the owner, or the person whom the lienholder or his 

agent believes to be the owner of the land to be 
charged, and 

(iii) the person for whom, and upon whose credit, the 
work was (or is to be) done� or the material was (or 
is to b�) furnished ;  

(b) the date upon which the last work was done or the last 
material furnished, or, where the claim is registered 
before the work or furnishing of material is completed, 
the ti�e or period within which the same is

. 
to be done 

or furnished;  
(c) a short description of the work done (or to be done) or 

of the material furnished (or to be furnished) ; 
(d) the sum claimed as due or to become due; 
(e) a description sufficient for registration of the land or 

interest therein to be charged; and 

(f) the date of expiry of the period of credit, if any, giv�n 
by the lienholder. 
(N.B., 17(1 ) ;  Ont., 1 6 (1 ) ;  Man., 1 5 (1 ) ; Sask., 1 7 (1 ) ; Alta., 19(1 ) ;  

B.C. ,  1 9 (1 ) . )  

(3) A claim of lien may be made in one of the Forms Nos. 
1 to 3 set out in the Schedule, and shall ,be made and registered 
in duplicate; and shall be verified by the affidavit of the lien
holder or of his. agent or assignee having personal knowledge of 
the matters required 'to be verified, which affidavit may be made 
in Form No. 4 set out in the Schedule. 

(N.l3., 17(1) (2) ; 0Ii.t., 1 6 (1 )  (2) ; Man., 15 (�) ; Sask., 17(2) ; Alta., 
1 9 (1 )  (2) ; B.C., 19(1) (2) .) 
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(4) Where an affidavit of verification is made by an agent or 
assignee, it shall state that he has a personal knowledge of the 
matters verified. 

(N.B., 17 (2) ; Ont., 16(2) ; Man., 14(2) ; Sask., 17 (2) ;  Alta., 19 (4) ; 
B .C., 19(2) . )  

(5) Every claim of lien shall show an address for service on 
the llenholder. 

(Man., 14 (3) .·) 

(6) A lienholder may at any time change his address for 
serVice by notifying the owner and the (registrru:) in writing; 
and thereupon the (registrar) shall note the change of address 
upon the claim of lien. 

(Sask., 17 ( 4).) 

(7) When it is desired to register a claim of lien against a 
railway, it shall be sufficient description of the land of the rail
way company to describe it as the land of the railway company; 
and every such claim shall be registered in the registry office of 
every district within which the lien is c�aimed to have arisen. 

(N.B., 17 (3) ; Ont., 16 (3) ; Aita., 20.) 

21 . (1) A claim of lien may include claims of lien against 
different lands of the same owner. 

(N.B., 18 (1) ;. 0nt., 17(1) ; Man., 16;  Sask., 1 8.) 

(2) Any number of persons claimi�g liens upon the same 
land may unite in making a claim; but each lien shall be verified 
as provided in section 20. 

(N.B., 18(1 ) ;  Ont., 17(1 ) ;  Man., 16 ;  Sask., 18.) 

22. (1) Substantial compliance with sections 20 and 21 
is sufficient; a�d no lien shall be invalidated by failure to comply 
with any requirement of those sections unle$S in the opinion of 
the judge who tries the action, the owner, contractor, sub�coh� 
tractor, mortgagee; or some other person is prejudiced thereby, 
and then only to the extent to which he is S.O prejudiced. 

(2) Nothing in this section shall dispense with the r.equire� 
ment of registration of a claim of lien. 

· . .  , ' ·  

(N.B., 1,9 ; 01;1t., 1 8 ;  Man., 17 ;  Sask., 19 ;  Alta., �� ; B.O., 20�) 

(3) Where, in the opinion of the judge, some person has been 
prejudiced by failure on the part of the lienholder or his agent 
to comply with one or more of the provisions of sections 20 and 
21, the judge m�y allow such amendments to be made as are 
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required to comply with those sections and to permit the action 
to be tried without prejudice to any person. 

· · 

(B.C., 20.) 

23. (1) The registrar, upon receipt of the proper fee, shall 
register a claim of lien, describing it as a "Mechanic's Lien", 
and it shall appear as an encumbrance against the land, or the 
estate or interest in land therein described. 

(2) The registrar shall certify the registration upon the 
duplicate, which duplicate shall be fil�d in the office of the clerk 
of the court wherein action is brought to enforce the lien. 

(3) The fee payable on registration of a claim of lien is as 
follows: 

For registration of a claim of lien for wages and certi-
fying duplicate . . . . . . . . . . . . . . . . . . . , . . . . . 25 cents 

For registration of any other claim of lien and certi-
fying duplicate . . . . . . . . . . . . . . . . . . . . . . . . . . . $1 . 00 
(N.B., 20;  dnt., 19;  Man., 18 ;  Sask., 20.) 

24. (1) A claim of lien for wages may be registered at any 
time before the expiration of thirty days from the doing of the 
last work for which the wages are owing and the lien claimed. 

(N.B., 22 ; Ont., 21 ; Man., 20 ;  Sask.,  23 ; Alta. ,  22 ; B.C., 19.) 

(2) A claim of lien for services may be registered at any 
time before the expiration of thirty days from the completion 
of 'the services. 

(3) A claim of lien for material may be registered at any 
time before the expiration of thirty days from the furnishing of 
the last material the price of which is claimed for. 

(4) A claim of lien by a contractor or sub-contractor may, 
in cases not otherwise provided for, be registered at any time 
before the expiration of thirty days from the completion or 
abandonment of the contract or sub-contract as the case may be. 

(5) Where a contract is under the supervision of an architect, 
engineer or other person, upon whose certificate payments are 
to be made,. a claim of lien by the contractor may be registered 
within the time mentioned in subsection (4) or within seven 
days after the architect, engineer or other person has given or 
has after application in writing to him by the contractor refused 
or n�glected for three days to give a final certificate. 

(N.B., 22(5) ; Oilt. , 21 (5) ; Sask., 23 (5).) 

25. Every lien in respect of which a claim of lien (or a lis 

:�;j 
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pendens) is not registered shall cease to exist on the expiration 
of the time herein limited for the registration thereof. 

(N.B., 23 ; Qnt., 22 (1 ) ; Man., 21 ; Sask., 24 ; Alta. , 24(1) ; B.C., 19 (1 ) .) 

26. Where a claim of lien is registered, the lienholder shall 
be deemed a purchaser pro tanto. 

(N.B., 21 ; Ont., 20 ;  Man., 19 ;  Sask., 22.) 

27. Every lien in respect of which a claim of lien has been 
registered shall cease to exist on the expiration of two years from 
the registration of the claim of lien unless, in the meantime, an 
action is commenced in which the lien may be enforced (a:rid a 
certificate of lis pendens in respect thereof issued from the court 
in Form No. 5 set out in the Schedule, is registered in the proper 
registry office.) 

(N.B ., 24; Ont., 23 ; Man., 22 ; Sask., 25 ;  Alta., 24; B .C. ,  23.) 

28. _ (1) Any person having or claiming any right, title or 
interest in or to any land in respect of which a claim of lien is 
registered may, at any time after thirty days have exp�red since 
the registration of the claim, notify the lienholder, by sending 
to him by mail as hereinafter provided, a notice in writing that, 
unless an action in which the lien may be enforced, is commenced 
(and a certificate of lis pendens to that effect is registered in the 
proper registry office) within thirty days from the date of the 
mailing of the notice, the lien shall cease to exist. · 

(2) The notice mentioned in subsection (1) shall be in Form 
No. 6 set out in the Schedule, and �hall qe sent by registered 
mail, postage prepaid, addressed to the lienholder at the addref?s 
for service shown in the claim of lien. 

(3) Unless such an action is commenced within the time 
provided by subsection (1), the lien shall cease to exist; and the 
registrar upon the application of any person interested shall 
vacate the registration of the claim of lien unless, before the 
expiration ' 

of the said period of thirty days, an order of a judge 
of the court extending the ti.r:ne for beginning the action is regis
tered in the registry office. 

(M�n., 23 (2 )  (3) .) 

(4) Where a certificate that an action has been commenced 
is registered a certificate of the clerk of the court in which the 
action was commenced, 

(a) that the action has been discontinued;  or 

(b) that, in so far as the land affected by the lien involved in 
the action is concerned, the action has been dismissed 
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or otherwise finally disposed of, that no ::).ppeal therefrom 
has b�en entered, and that the time limited for such an 
appeal has expired, 

may be registered and when registered discharges every lien 
sought to be enforced in the action, and the registrar shall vacate 
the registration of every claim of lien (and lis pendens) registered 
with respect to every such lien. 

(Man., 23 (4) ; Sask., 2� (2) .) 

_ (5) Where a lien in respect of which a claim is registered has 
ceased to exist as provided in section 27, the registrar upon 
application in writing of any person having any right, title or in
terest in or to any land affected by such Jien, or his duly author
ized agent, and upon being satisfied as to the facts, may vacate 
the registration. 

(N.B., 26(6) ; Ont., 2 5 (5).) 

29. The rights of a lienholder may be assigned by an instru
ment in writing; and, if not assigned, shall upon the death of the 
lienholder pass to his personal representative. 

(N.B., 2 5 ;  Ont., 24;  Man., 24; Sask., 26,  27; B.C., 22.) 

30. (1) A lien may be discharged by a certificate of dis
charge substantially in Form No. 7 set out in the Schedule, 
signed by the lienh<;>lder, or by his agent duly authorized in 
writing, verified by affidavit, and registered in the registry office 
where the claim of lien is registered. 

(2) Where the amount claimed by the lienholder, or any 
part thereof, has been paid, the certificate of discharge shall 
acknowledge receipt of the amount so paid. 

(3) The certificate of discharge shall be numbered and 
entered by the registrar in the same manner as other instruments; 
and the fee shall be the same as that for registration of the claim 
of lien so discharged. 

(N.B., 26 (1-3) ; Ont., 25 (1-3) ; Man., 2 5 (1) ; Sask., 28(1 ) .) 

31 . (1) The taking of security or a promissory note or bill 
of exchange for, or the taking of any other acknowledgment of 
the amount of a lien or any part thereof, or the extension of the 
time for the payment thereof, or the taking of proceedings for 
the recovery of a personal judgment therefor, or said judgment 
shall not merge, prejudice, or destroy the lien unless the lien
holder agrees in writing that it shall have that effect. 

(2) Where a promissory note, bill of exchange or other 
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security, taken or accepted as mentioned in subsection (1), is 
discounted or negotiated by the lienholder, the discounting or 
negotiation shall not prejudice or destroy the lien; but the' lien
holder shall retain the lien for the benefit of the holder of the 
promissory note, bill of exchange, or oth�r security. 

(N.B., 27 (1, 2) ; Ont., 26(1,  2) ; Man., 26 (1 , 2 ) ; Sask., 29 ; Alta., 27(1,  
2) ;  B .C. ,  38.) 

' (3) Where a lienholder extends ' the time for payment of 
indebtedness in respect of which he has registered a claim of lien, 
subsection (1) shall not apply either to the lien or otherwise to the 
case, unless the lienholder commences an action to enforce the lien 
(and registers a certificate of lis pendens) within the time herein 
in this Act prescribed; but, in such case, he shall take no further 
proceedings in the action until the expiration of the period by 
which the time is extended ; provided that where a lienholder 
gives an extension of time as mentioned in this subsection, if 
any other person commenc;!es an action to enforce a lien against 
the same land, the lienholder may, in such action, prove and 
obtain payment of the amount of the indebtedness as if no exten
sion had been given. 

(N.B., 27 (3 ) ;  Ont., 26(4) ; Man., 26(2) ; B .C., 38 ; N.B., 28; 0nt., 27.) 

32. (1) A lienholder may, in writing, at any time demand 
of the owner or his agent, 

. 

(a) the terms of the agreement with the contractor in respect 
of which the work has been or is to b� performed or the 
material has been or is to be furnished;  and 

(b) the state of "the accounts between the owner a,nd the 
contractor, including the amount already paid under the 
agreement and the amount due and unpaid thereunder; 
arid 

(c) the production for inspection of the contract or agree
ment, if it is in writing. 

(2) If the owner or his agent, 
(a) refuses or neglects within a reasonable time to inform 

the lienholder of 
(i) the terms of the agreement, and 
(ii) the amount already paid, and the amount due and 

unpaid thereunder; or 
(b) intentionally or knowingly f�lsely states the terms of 

the agr�ement or the amount already paid or the amount 
due and unpaid thereunder, 
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and if the lienholder sustains loss by reason of the refusal or 
neglect or false statement, the owner shall be liable to him for 
the amount of the loss and section 44 shall apply. 

(N.B., 29(1 ) ; Ont., 28(1 ) ;  Man., 27(1) ; Sask., 30; Alta., 29(1) .) 

(3) A lienholder may, in writing, at any time demand of a 
mortgagee or unpaid vendor or of the agent or either of them, 

(a) the terms of any mortgage on, or agreement for the sale 
of the land in respect of which the work has been or is 
to be performed, or the material has been or is to be 
furnished;  and 

(b) a statement showing the amount advanced on the mort
gage and the amount owing on the mortgage or agree
ment. 

(4) If the mortgagee or vendor, or the agent, 
(a) refuses or neglects within a reasonable 'time to inform 

the lienholder 
· 

(i) of the terms of the mortgage or agreement for sale, 
and 

(ii) of the amount advanced on the mortgage and the 
amount owing on the mortgage or agreement, as the 
case may be; or 

(b) intentionally or knowingly falsely states the terms of the· 
mortgage or agreement or the amount advanced on the 
mortgage or owing on the mortgage or agreement, 

. .  

and if the lienholder sustains loss by reason of the refusal or 
neglect or false statement, the mortgagee or vendor shall be 
liable to him for the amount of the loss in an action therefor, or 
in any action for the enforcement of a lien when section 44 shall 
apply. 

(N.B., 29(2) ; Ont., 28(2) ; Alta., 29,(2) .) 

(5) A lienholder may at any time, in writing, demand of a 
contractor or sub-contractor, 

(a) the terms of any agreement with the owner, contractor, 
or sub-contractor, to which the person of whom the 
demand is made is a party, in respect of which agreement 
the work has been or is to be performed or the material 
has been or is to be furnished; and 

(b) the state of the ac;counts (thereunder) between the owner' 

and the contractor, or between the contractor �nd any 
one or - more sub-contractors, or between any sub-con-
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tractor and ' any other sub-contractor, including the 
amount already paid on any agreement and the amount 
due aJ;J.d unpaid thereunder. 

· 

(6) H the contractor or sub-contractor of whom the demand 
is made, 

(a) refuses or neglects within a reasonable time to inform 
the lienholder 

(i) of the terms of the agreement, anq 
(ii) of the amount already paid and the amount due 

and unpaid thereunder; or 
(b) intentionally or knowingly falsely states the terms of the 

agreement or the amount already paid or the amount 
due and unpaid thereunder, 

and if the lienholder sustains loss by reason of the refusal or 
neglect or false statement, the contractor or sub-contractor shall 
be liable to him for the amount of the loss in an action therefor, 
or in any action for the enforcement of a lieri when section 44 
shall apply. 

�N.B., 29(3) .) 

ENFORCEMENT OF LIEN 

33. Any lien may be enforced by action in the county 
court of the district in which the land affected by the lien is 
situate, according to the ordinary procedure of that court, except 
where the same is varied by this Act. 

(Man., 28.) 
;34. On application of any party, and on grounds shown by 

affidavit, the judge may make an order for the transmission to 
the judge or clerk of any other county court in the province 
of the papers relating to any action under this Act, and upon an 
order being made such action shall become and be an action in 
the court to the clerk or judge of which such papers have been so 
ordered to be transmitted, as if originally entered or instituted 
therein. 

(Man., 29.) 
35. An action shall be commenced by filing in the office of 

the court a statement of claim, entitled in the court and cause, 
giving the grounds and particulars of the claim and a copy of 
the statement of claim shall be served on the owner, or his agent, 
and such service may be effected either within or without the 
province. 
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36. The statement of claim and every copy thereof ser��d · 

shall contain or have endorsed upon it a notice giving the name 
and address of the solicitor .who issued it, or of the plaintilf if : ·i 
issued by the plaintiff in person, and the office in which and the 
time within which the statement of defence is to be filed. 

(Man., 31.) 

37. (1) Within sixteen days after service upon him of the 
statement of claim, the defendant may �nter a defence by filing · ;  
in the court a statement of defence, entitled in the court and 
cause, showing the nature of his defence, and by s.erving on the 
plaintiff or his solicitor a copy thereof. 

(2) If the defendant fails to enter a defence within the time 
specified ip. subsection (1) he shall, unless otherwise ordered by a 
judge, be precluded from disputing the plaintiff's claim and right 
to a lien and the plaintiff shall have the right to sign inter�ocu-:
tory judgment against the defendant in a manner similar to 
that in an action in the (Court of King's Bench) . 

(3) A defendant in default may, in a proper case, by order of 
the judge, be allowed to defend upon such terms as the judge 
shall think just. 

(Man., 32.) 

38. The statement of defence and the copy thereof shall 
contain or have endorsed thereon a notice giving the name and 
address for service of the solicitor who files it, or of the defendant 
if filed by the defendant in person. 

(Man., 33.) 

39. Any number of lienholders claiming liens on the same 
land may join in an action, and any action brought by a lien
holder or person claiming a lien shall be taken to be brought on 
behalf of all other lienholders on the land in question. 

(Man., 35.) 

40. After the filing and service of the statement of defence, 
or if none is filed and served, after the time for filing and serving 
the statement of defence has expired the judge shall upon appli
cation by any party to the action and after due notice to the 
opposite party, fix a time and place for the trial of the action . 

. (Man., 36.) 

41 . The party obtaining the appointment shall, at least 
eight clear days before the day fixed for the trial (unless the judge 
directs that a shorter notice may be given), serve a notice of · 
trial, which may be according to Form No. 8 set out in the Sche-
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dule, upon the solicitors for the parties who appear by solicitors, 
and on all lienholders who have registered their liens, and on all 
other persons having any registered charges, encumbranMs or -
claims on the land affected by the lien, who are not parties or 
who, being parties, appear personally in the action; and the 
service on those not parties shall be personal, unless otherwise 
directed by the judge. 

(Man., 37.) 
42. It is not necessary to make any other lienholder a 

party defendant to the action, but every lienholder served with 
the notice of trial is for all purposes to be treated as if he were a 
party to the action. 

(Man., 34.) 
43. Every lienholder not a plaintiff in the aG_tion shall, 

Within six days after being served with the notice of trial, fiie 
in the court a statement showing the grounds and particulars 
of his claim, and, if he fails so to do he shall, unless otherwise 
ordered by the judge, be precluded from asserting his lien. 

(Man., 38.) 
44. (1) At the trial of the action the judge shall proceed 

to determine all questions which arise therein or which are neces
sary to be tried to dispose of the action completely and, subject 
to section 43, to adjust the rights and liabilities of the persons 
appearing before him or upon whom the notice of trial has been 
served. 

(2) At the trial the judge shall take all accounts, make all 
enquiries, give all directions, and do all things necessary to try 
and otherwise finally dispose of the action and of all matters, 
questions and accounts arising in the action and, subject to sec
tion 43, to adjust the rights and liabilities of and give all neces
sary relief to all parties to the action or who have been served 
with the notice of trial. 

(Man., 39.) 
45. (1) In the judgment, the judge may order that the 

estate or interest charged with the lien be sold, allowing, how
ever, a reasonable time for advertising the sale and such sale 
shall be by the sheriff unless otherwise ordered and shall be in 
the Jl?.anner prescribed for sales under writs of fieri facias. 

(Man.,  40.) 
(2) The judge may direct the sale of any materials and 

authorize the removal thereof. 
(Man., 40 ; N.B., 1 6 (3 ) ;  Ont., 15(3) ; Man.,  13 (2 ) ;  Sask.,  1 6 (2) ; 

Alta., 18(3) . )  
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46 . (1) Where a sale is had, the moneys arising therefrom 
shall be paid into court and the judge shall make a report on the 
sale and therein di.rect to whom the moneys in court shall be 
paid, and may add to the claim of the person conducting the 
sale his actual disbursements incurred in connection therewith; 
and, where sufficient to satisfy the judgment and costs is not 
realized from the sale, he shall certify the total amount of the 
deficiency and the proportion thereof falling upon each person 

- entitled to recover. 
(2) The judge may make all necessary orders for the com� 

pletion of the sale, and for vesting the property in the purcha.�er. 
(Man., 41 ; N.B.,  37(2).)  

47. Every judgment in favor of lienholders shall adjudge 
that the person or persons personally liable for the amount of the 
judgment shall pay any deficiency which may remain after sale 
of the property adjudged to be sold ; and, in any case where on 
such sale sufficient to satisfy the judgment and costs is not 
realized therefrom, the deficiency may be recovered against the 
property of such person by the usual process of the court. 

(Man., 43.) 

48. Where any claimant fails for any reason to establish a 
valid lien, he may nevertheless recover in the action a personal 
judgment against any party to the action for such sum or sums 
as may appear to be due to him and which he might recover in 
an action in contract against such party. 

(Man.; 43 ; N.B., 37(3).) 

49. A lienholder, who has not proved his claim at the trial, 
may, on applic�tion to the judge who tried the action and on 
such terms as to costs and otherwise as may be just, be let in to 
prove his claim at any time before the amount realized in the 
action has been distributed ; and, where such claim is proved and 
allowed, the judge shall amend the judgment as so to include 
such claim therein. 

(Man., 44.) 

50. Where more than one action is brought to realize liens 
in respect of the same land, the judge may, on the application of 
a party to any one of the actions, or on the application of any 
other person interested, consolidate all the actions into one 
action, and may give the conduct of the consolidated action to 
f:?UCh plaintiff as he may think fit. 

(Man., 45; N.B .• 34.) 
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51 . The judge may hear the application of any lienholder 
entitled to the benefit of the action and after due notice to the 
other claimants may make an or(ier giving the lienholder · the 
carriage of the proceedings, and the lienholder shall thereafter 
for �11 purposes be deemed to be the plaintiff in the action. 

(Man., 46; N.B., 35.) 

52. A judge may apportion equitably against any npmber 
of lands the amounts included in any claim c;>r claims of lien under 
subsection (1) of section 21. 

(N.B., 18 (2) ; Ont., 17(2) ; N.B., 33(2).) 

53. (1) A judge may at any time receive security for, or 
payment into court of, the amount claimed in a registered claim 
of lien together with such costs as the judge may fix; and the 
judge may thereupon order the registration of the claim of lien 
be vacated. 

(2) A judge may order vacated the registration of a claim 
of lien upon any other proper grounds. 

(N.B., 26(4) ; Ont., 25(4) ; Man., 25(2, 3) ; Sask., 28(2, 3) .) 

(3) Moneys paid into court, or any security given in an 
action, 

(a) takes the place of the land against which the claim of 
lien was registered; and 

(b) subject to subsection (4) , and notwithstanding that no 
certificate has been filed as required by section 27, is 
subject to the claim of every person who has registered 
a lien and, before the time limited by section 27 has 
expired, has commenced an action, 

to the same extent as if the money had been realized by a sale of 
the property in an action to enforce the lien. 

(4) The amount found by the judge to be owing to the 
person, the registration of whose claim of lien has been vacated 
under this section, shall be a first charge upon the money or 
security so paid in or given. 

(N .B., 26 (5) ; Ont., 28(4) (a) .) 
(5) Whenever a judge orders a registration of a claim of lien 

to be vacated, such order shall forthwith be filed in the proper 
registry office. 

(New.) 

54. A judge may, on a summary application at any time 
before or after an action is commenced for the enforcem�nt of a 
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lien, order the owner or his agent, the mortgagee or his agent, 
the unpaid vendor or his agent, or the contractor or sub�con.
tractor, as the case may be, of whom the demand is made under 
section 32, to produce and allow any lienholder to inspect any 
such agreement, mortgage, or agreement for sale; and may make 
such order as to the cost of the application and or_9.er as he may 
deem just. 

(N.B., 29 (4) ; Ont., 28(3 ) ;  Man., 27(2) ; Sask., 31 ; Alta., 29(3).)  

NEW TRIAL 
55. In any action where the total amount of the claims of 

the plaintiff and all other persons claiming liens is one hundred 
dollars or less, the judgment at the trial shall be final and without 
appeal, but, upon application within fourteen. days after judg
ment is pronounced, the judge who tried the action may grant 
a new trial. 

(Man., 47 ; N.B., 39.) 

APPEAL 
56. (1) In any action where the total amount of the claims 

of the plaintiff and all other persons claiming liens exceeds one 
hundred dollars, any person aff�cted by the judgment may 
appeal therefrom to the Court of Appeal, whose judgment shall 
be final and no appeal shall lie therefrom. 

(2) The procedure on the appeal shall be the same as in 
other appeals from the county �ourt. 

(Man., 48; N.B., 39 (2).) 

COSTS 

57. The costs of the action awarded by the judge trying the 
action shall not, exclusive of actual disbursements, exceed in the 
aggregate �n amount equal to twenty-five percentum of the 
amount found actually due, and shall be apportioned and borne 
as the judge may direct, but in making such apportionment he 
shall have regard to the actual service rendered by or on behalf 
of the parties respectively. 

· 

(Man., 49; N.B., 41.) 

58. Where costs are awarded against the plaintiff or other 
person claiming � lien, the costs shall not exceed in the aggre
gate an amount equal to twenty�five percentum of the claim of 
the plaintiff and other claimants, besides actual disbursements, 
and shall }?e apportioned and borne as the judge may direct. 

(Man., 50.) 
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59. Counsel fees shall not be deemed disbursements under 
sections 57 and 58. 

(Man., 51.) 

60. If the least expensive course is not taken by a party 
under this Act, the costs allowed to him shall in no case exceed 
what would have been incurr�d if the least expensive course had 
been taken. 

(Man., 52 ;  N.B., 43.) 
61 . Notwithstanding anything contained in The County 

Courts Act, the costs of and incidental to all actions, applica
tions and orders commenced or made under this Act shall be in 
the discretion of the judge, subject always to the limitations 
provided for by sections 57, 58 and 59. 

(Man., 53.)  

62. Where a lien is discharged or vacated under sectio:Q. 30 
or section 53 or when in an action judgment is given in favor of 
or against a claim for a lien, the judge may allow a reasonable 
amount for costs of drawing and registering the lien or for vacat� 
ing the registration thereof. 

(Man., 54.) 
• 

. 63. No fees or commission shall be payable on any payment 
of money into court or on obtaining money out of court in respect 
of a· claim of lien. 

(Man., 55.) 

TRIAL BY REFEREE 

64. In an action brought under this Act the judge may 
refer the action to the referee in chambers of the Court of King's 
Bench, who thereupon shall have the same powers and juris
diction to hear and dispose of the action and all matters and 
questions therein involved as a judge would have under this Act, 
and his judgment shall be subject to the same right of appeal, 
but the action s4all continue to be an action in the county court, 
and the proceedings shall be entitled and taken therein, and in 
all other respects such proceedings shall be the same as if the 
action had not been so referred. 

(Man., 56.) 

PROCEDURE 

65. In any case not satisfactorily covered by the procedure 
provided for by this Act or by the ordinary procedure of the 
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county court, the p:i:'actice and procedure of the (Court of 
King's Bench) may be adopted and applied. 

(Man., 57.) 

FORMS 

66. The forrns set · out in the Schedule hereto, or forms 
similar or to the like eff�ct, may be adopted in all proceedings 
under this Act. 

(Man., 58.) 

CONSTRUING OF ACT 
67. This . Act shall be so interpreted and construed as to 

effect its general purpose of making uniform the law of the prov
inces that enact it. 

68. This Act �?hall come into force on (assent) . 

SCHEDULE OF FORMS 

FORM No. 1 
(Section 20(3) .) 

CLAIM OF LIEN 
A.B. (name of claimant),  of (here state residence of claimant), (if so. 

as assignee of, stating name and residence of assignor), under "Th'e Mech
anics' Lien Act (19 Y" claims a lien upon the estate of (here state the name 
and residence of owner of the land upon which the lien is claimed) in the 
undermentioned land in respect of the following work (service or materials) , 
that is to say (here give a short description of the nature of the work done 
or materials furnished, and for which the lien is claimed), which work (or 
service) was done (or materials were furnished) for (here state the name and 
residence of the person upon whose credit the work was done br materials. 
were furnished), on or before the day of 19  • 

The amount claimed as due (or to become due) is the sum of $ 
The following is a description of the land to be charged (here set out a 

concise description of the land to be charged sufficient for the purpose of 
registration) . 

When credit has been given insert : The said work was done (or mater .... 
ials were furnished) on credit, and the period of credit agreed to expired 
(or will expire) on the day of , 19 . 
Dated at , this day of 19 . 

(Signature of Claimant), 
(R.S.M., c. 129, Sch., Form. 1 . )  

-, 
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FORM No. 2 
(Section 20 (3).) 

CLAIM OF LIEl'J FOR WAGES 

A.B. (name of claimant),  of (here state residence of claimant) ,  (if $9, 
as assignee of, stating name and residence of assignor) ,  under "The Mech
anics' Lien Act (19 ) " claims a lien upon the estate of (here state the 
name and residence of the owner of land upon which the lien is claimed) 
in the undermentioned land, in respect of days' work performed 
thereon while in the employment of (here state the_ name and residence 
of the person upon whose credit the work was done) on or before the 
day of , 19 . 

The amount claimed as due is the sum of $ 
The following is the description of the land to be charged (here set out 

a concise description of the land to be charged sufficient for the purpose of 
registration) . 

· 

Dated at , this day of 19 • 

(R.S.M., c. 129, Sch.,  Form 2.) 

FORM No. 3 
(Section 20(3) .)  

(Signature of Claimant) 

CLAIM OF LIEN FOR WAGES BY SEVERAL CLAIMANTS 

The foHowing persons, under "The Mechanics' Lien Act (19 ) " 
claim a lien upon the estate of (here state the name and residence of the 
owner onand upon which the lien is claimed) in the unqermentioned land 
in respect of wages for labor performed thereon while in the employment 
of (here state name and residence or names and residences of employers 
of the several persons claiming the liens) . 

A.B ., of (residence) $ . . . .  for . . . . days' wages. 
C.D., of (residence) $ for . . days' wages. 
E.F., of (residence) $ . . for . .  days' wages. 

The following is the description of the land to be charged (here set out 
a concise description of the land to be charged sufficient for the purpose 
of registration). 
Dated at , this day of , 19 

(R.S.M., c. 129, Sch., F(lrm 3.) 
(Signatures of the several claimants) 

FoRM No. 4 
(Section 20(3) (4) .) 

AFFIDAVIT VERIFYING CLAIM 

I, A.B., named in the above (or annexed) claim, do make oath that 
the said claim is true. 

· 

Or, we, A.B., and C.D., named in the above (or annexed) claim do 
make oath, and each for himself saith that the said claim, so far as relates 
to him, is true. 

(Where affidavit is made by agent or assignee, a clause must be added 
to the following effect : I have full knowledge of the facts set forth in the 
above (or annexed) claim.) 
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Sworn before me at . , . . . . . . . . . . .  - . ,  in . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

o:f . . . . . . . . , . . . . . . . . . . . . . . . . . . . . . . . , this . . . . . . . . day of . . . . . . . . . . . . . .  , 19 . . . •  

. 

Or the said A.B. and' C.D. were severally sworn before at 
in the . . . . . . . . . . . . . . . .  of . . . . . . . .  . . .  :, this . . . . . . . . . . . .  ; . . . . . . . . . . . 
day of . . . . � . . . . . . . . . . . 1 9  . . .  . 

Or the said A.B. was sworn before me at . . . . . . . . . . . . . .  in the 
. . . . . . . . . . . . . . of . . . . . . . . : . . . . this . . . . . . . day of . . . . . . • •  ·. . . . . • .  , 
19 . . .  

(R.S.M., c. 129, Sch., Form 4.) 

FORM No. 5 
(Section 27.) 

CERTIFICATE OF LIS PENDENS 
(Style of Court and Cause.) 

I certify that the above-named plaintiff has commenced an action in 
the above court to enforce against the following land (describing it) a claim 
to a mechanics' lien for $ .  . . . . . . 
Dated at 

· 

, this day of , 19 • 

(Seal) 
(R.S.M., c. 129, Sch., Form 5.) 

To 

FORM No. 6 
(Section 28 (2).) 

NOTICE 

Under the provisions of "The Mechanics' Lien Act (19 )" I hereby 
notify you that the claim for lien filed by you on the day 
of 19 , against the following lands namely 

shall cease to exist unless an action to realize such claim for 
lien or in which such claim may be realized is commenced (and a certificate 
to that effect (which certificate shall be in Form No. 5 of the' Schedule to 
the · said Act, signed by the clerk of the said court in which the action is 
commenced) is registered in this office) within thirty days from the date 
of the mailing of this notice, or unless within such thirty days you leave 
with me an order of a judge of the County Court extending the time for 
commencing such action. 

. This notice is given by virtue of my interest as follows·: 
Dated at this day of 19 • 

(R.S.M., c. 129, Sch., Form 6.) 

FORM No. 7 
(Section 80 (1 ) .) 

CERTIFICATE OF DISCHARGE 

In the Matter of '�The Mechanics' Lien Act." 
I, 
of the of 
in the Province of 
from 
the sum of 
of my Mechanics' Lien as a 
(insert le�al description of land) 

do hereby acknowledge to have received 

dollars ($ ) in full discharge 
upon the following land 



which Mechanics' Li�n bears date the 
A.D. 19 , and was regi�tered in the . 

day of 

Office for the of 
on the day of 

' as No. 
Dated this 
Witness 
C anada 
Provhice of 
To Wit 

day of 

I, 
of the 
in the Province of 

of 

, A.D. 19 , 

, A.D. 19 . 

make oath and say: 
1 .  That I was personally present and did see the within (or annexed 

written receipt and) Discharge of Lien signed by . . . . . . . . . . . . . . . . . .  . 

. . . . . . . . , the party thereto. 
2. That I know the said , and that of the 

full age of twenty-one years. 
3. That the said instrument was executed at the 

of in the Province of 
4. That I ani a subscribing witness to the said Instrument. 

Sworn before me at the 
of 
in the province of 
this day of A.D. i9 . 

I I I I I I I I I I I I I I I I I 1 I I I I I 0 I I I I I I I I I I I I 

in and for the Province of 

FORM No. 8 

(Section 4�.) 

NOTICE OF TRIAL 
(Style of Court and Cause) 

Take notice that this action will be tried at the (Court House) in the 
of , on the 

day of , by a judge of this Court; and at such time 
and place the said judge will proceed to try this action and all questions 
which arise in or which are necessary to be tried to completely dispose 
of the same and to adjust the rights and liabilities of the persoris appearing 
before him, or upon whom this notice of trial has been served, and at such 
trial he will take all accounts, make all enquiries and give all directions 
and do all things necessary to try and otherwise finally dispose of this action, 
and of all matters, questions and accounts arising therein, and will give all 
necessary relief to all parties. 

And further take notice that, if you do not appear at the trial and 
prove your claim (if any) or prove your defence (if any) to the action, the 
proceedings will be taken in your absence and you may be deprived of all 
benefit of the proceedings and your rights disposed of in your absence. 

This is a mechanics' lien �ction brought by the above-named plaintiff 
against the above-named defendants to enforce a mechanics' lien against 
the following lands: (set out description of lands) · -

This notice is served "Qy, etc. 

(R.S.M., c: 129, Sch.,  Form 7.) 
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APPENDIX 0 

(See page 27) 

REMARKS OF THE HONOURABLE ANTOINE RIVARD, 
K.C., ON THE OCCASION OF HIS ELECTION A.S 

PRESIDENT OF THE CONFERENCE 

I am extremely moved by your unanimous decision to elect 
me as your president for the incoming year. I understand that 
this great honour has been bestowed upon me on account of the 
people and the section of the country which I have the oppor
tunity to represent in · your midst. 

I know that the Quebec Bar and the Quebec Government 
will fully appreciate the fact that for the first time since its 
formation, 31 years ago, the Conference of Commissioners o:n. 
Uniformity of Laws in Canada has seen fit to elect a Quebec 
lawyer as its president. 

I realize the onus of the functions you have assigned to me. 
I know that my resources are very poor to bear it to your satis
faction; but I also know that I can count on your co-operation, 
your indulgence and your friendship. 

One may think it extraordinary that a Quebec representative 
should be the president of a body concerned with uniformity 
of laws in Canada. 

I see in your choice a clear confirmation of your attitude 
towards Quebec. Our represent�tives here hav� always main
tained the rights of our Province to its peculiar system of civil 
law, which is directly derived from the French Code Napoleon. 
May I be allowed to say that the strongest link wh,ich has united 
us to the British Crown is the fact that we have been allowed to 
preserve our language, our schools, our faith and our laws. We 
are convinced that these are ·conditions not only essential to our 
own existence as a race, but also to the complete unity of the 
Canadian nation. 

Our position has always been clear and definite on that point. 
I wish to say again that since I have been with you I have never 
felt the slightest attempt to alter directly or irtdireGtly our civil 
code, which it is our duty to preserve in its entire integrity. 

Our position has always been very definite, and it i's because 
every one of you always saw and understood the situation in its 
true light that I am proud to be called to this presidential chair 
to-day. 
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I believe that n;othing but good must derive from these annual 
meetings of law makers and law interpreters across our land. 
There remain still many statutes which could and should be 
drafted in a uniform way everywhere in this great country of ours. 

By our work, slowly, but surely and wisely, beneficial results 
will be obtained in many domains over which the provinces have 
absolute jurisdiction and which, as far as we are concerned, do 
not affect in any way the principles or the letter of our civil code. 

We are all Canadians and we, of Quebec, wish to claim as 
often as we can that we are at home everywhere in Canada. 

By choosing a representative of the French-speaking minority 
as your president you have officially proclaimed this true con
tention and you have said iri no uncertain tenris that we stand 
here, every one of us, with equal rights and equal obligations. 

I wish to express again my deep gratitude to you all. 
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