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MIMEOGRAPHING AND DISTRIBUTING OF REPORTS 

By resolution of the Conference, the Commissioners who are 

responsible for the preparation of a report are also responsible 

for having the report mimeographed and distributed. Distribu

tion is to be made at least three months before the meeting at 

which the report is to be considered. 

Experience has indicated that from 60 to 75 copies are re· 

quired, depending on whether the report is to be distributed to 
persons other than members of the Conference. 

The local secretary of the jurisdiction charged with prepara

tion and distribution of the report should send enough copies to 

each other local secretary so that the latter can give one copy to 
each member of the Conference from his jurisdiction. Three copies 

should be sent to the Secretary of the Conference and the re

maining copies should be brought to the meeting at which the re

port is to be considered. 

To avoid confusion or uncertainty that may arise from the ex .. 

istence of more than one report on the same subject, all reports 

should be dated. 
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HISTORICAL NOTE 

More than thirty years have passed since the Canadian Bar
' 

Association recommended that each provincial government pro
vide for the appointment of commissioners to attend conferences 
organized for the purpose of promoting uniformity of legislation 
in the provinces. 

This recommendation was based upon observation of the 
National Conference of Commissioners on Uniform State Laws, 
which has met annually in the United States since 1892 to prepare 
model and uniform statutes. The subsequent adoption by many 
of the state legislatures of these statutes has resulted in a sub� 
stantial degree of uniformity of legislation throughout the United 
States, particularly in the field of commercial law. 

The seed of the Canadian Bar Association fell on fertile 
ground and the idea was soon implemented by most provincial 
governments and later by the remainder. The first meeting of 
commissioners appointed under the authority of provincial 
statutes and of representatives from those provinces where no 
provision had been made by statute for the appointment of com
missioners took place in Montreal on September 2nd, 1918, and 
there the Conference of Commissioners on Uniformity of Laws 
throughout Canada was organized. In the following year the 
Conference adopted its present name. 

Since the organization meeting in 1918 the Conference has 
met during the week preceding the annual meeting of the Cana
dian Bar Association, and at or near the same place. The following 
is a list of the dates and places of the meetings of the Conference: 

1918. September 2, 4, Montreal. 
1919. August 26-29, Winnipeg. 
1920. August 30, 31, September 1-3, Ottawa. 
1921. September 2, 3, 5-8, Ottawa. 
1922. August 11, 12, 14-16, Vancouver. 
1923. August 30, 31, September 1, 3-5, lvlontreal. 
1924. July 2-5, Quebec. 
1925. August 21, 22, 24, 25, Winnipeg. 
1926. August 27, 28, 30, 31, Saint John. 
1927. August 19, 20, 22, 23, Toronto. 
1928. August 23-25, 27, 28, Regina. 
1929 August 30, 31, September 2-4, Quebec. 
1930. August 11-14, Toronto. 
1931. August 27-29, 31, September 1, Murray Bay. 
1932. August 25-27; 29, Calgary. 
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1933. August 24-26, 28, 29, Ottawa. 
1934. August 30, 31; September 1-4, Montreal 
1935. August 22-24, 26, 27, Winnipeg. 
1936. August 13-15, 17, 18, Halifax. 
1937. August 12-14, 16, 17, Toronto. 
1938. August 11-13, 15, 16, Vancouver. 
1939. August 10-12, 14, 15, Quebec. 
1941. September 5, 6, 8-10, Toronto. 
1942. August 18-22, Windsor. 
1943. August 19-21, 23, 24, Winnipeg. 
1944. August 24-26, 28, 29, Niagara Falls. 
1945. August 23-25, 27, 28, Montreal. 
1946. August 22-24, 26, 27, Winnipeg. 
1947. August 28-30, September 1, 2, Ottawa. 
1948. August 24-28, Montreal. 
1949. August 23-27, Calgary. 
1950. September 12-16, Washington, D.C. 
1951. September 4-8, Toronto. 
1952. August 26-30, Victoria. 
1953. September 1-5, Quebec. 
1954. August 24-28, Winnipeg. 
1955. August 23-27, Ottawa. 
1956. August 28-8ept. 1, Montreal. 
1957. August 27-31, Calgary. 
1958. September 2-6, Niagara Falls. 

Due to war conditions the annual meeting of the Canadian 
Bar Association scheduled to be held in Ottawa in 1940 was 
cancelled and for the same reason no meeting of the Conference 
was held in that year. In 1941 both the Canadian Bar Association 
and the Conference held meetings, but in 1942 the Canadian 
Bar Association cancelled its meeting which was scheduled to be 
held in Windsor. The Conference, however, proceeded with its 
meeting. This meeting was significant in that the National Con
ference of Commissioners on Uniform State Laws in the United 
States was holding its annual meeting at the same time in Detroit 
which enabled several joint sessions to be held of the members 
of both Conferences. 

It is interesting to note that since 1935 the Government of 
Canada has sent representatives to the meetings of the Conference 
and that although the Province of Quebec was represented at the 
organization meeting in 1918, representation from that province 
was spasmodic until 1942, but since then representatives from 
the Bar of Quebec have attended each year, with the addition 
since 1946 of a representative of the Government of Quebec. 



12 

In 1950 the newly-formed Province of Newfoundland joined 
the Conference and named representatives to take part in the work 
of the Conference. 

In most provinces statutes have been passed providing for 
grants towards the general expenses of the Conference and for 
payment of the travelling and other expenses of the commissioners. 
In the case of provinces where no legislative action has been taken 
and in the case of Canada, representatives are appointed and 
expenses provided for by order of the executive. The members 
of the Conference do not receive remuneration for their services. 
Generally speaking, the appointees to the Conference from each 
jurisdiction are representative of the various branches of the 
legal profession, that is, the Bench, governmental law depart
ments, faculties of law schools and the practising profession. 

The appointment of commissioner$ or representatives by a 
government does not of course have any binding effect upon the 
government which may or may not, as it wishes, act upon the 
recommendations of the Conference. 

The primary object of the Conference is to promote uni
formity of legislation throughout Canada or the provinces in 
which uniformity may be found to be practicable by whatever 
means are suitable to that end. At the annual meetings of the 
Conference, consideration is given to those branches of the law 
in respect of which it is desirable and practicable to secure uni
formity. Between meetings the work of the Conference is carried 
on by correspondence among the members of the executive and 
the local secretaries. Matters for the consideration of the Con
ference may be brought forward by a member, the Minister of 
Justice, the Attorney-General of any province, or the Canadian 
Bar Association. 

While the primary work of the Conference has been and is 
to achieve uniformity in respect of subject matters covered by 
QVlC!+ing lamC!lat1nn t'h.a l:nnf.a,.annQ haco TlO'tTQrf.'hel ess nonnn. hn.ynn.l 
'-'.n..I.PU.I..I..I. .1.'-'0·u.;u .I.'U'.I. J U.L.l.V '-'�.1..1..\..I.L'-".I..l.'-''V .L.l 0 J..I.'-"V'-J IJ.L.I. .l J:SV.l. 0 JJC V� U 

this field in recent years and has dealt with subjects not yet 
covered by legislation in Canada which after preparation are 
recommended for enactment. Examples of this practice are the 
Survivorship Act, section 39 of the Uniform Evidence Act dealing 
with photographic records and section 5 of the same Act, the 
effect of which is to abrogate the rule in Russell v. Russell, the 
Uniform Regulations Act, the Uniform Frustrated Contracts Act, 
and the Uniform Proceedings Against the Crown Act. In these 
instances the Conference felt it better to establish and recommend 
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a uniform statute before any legislature dealt with the subject 
rather than wait until the subject had been legislated upon in 
several jurisdictions and then attempt the more difficult task of 
recommending changes to effect uniformity. 

Another innovation in the work of the Conference was the 
establishment in 1944 of a section on criminal law and procedure. 
This proposal was first put forward by the Criminal Law Sec
tion of the Canadian Bar Association under the chairmanship of 
J. C. McRuer, K.C., at the Winnipeg meeting in 1943. It was 
there pointed out that no body existed in Canada with the proper 
personnel to study and prepare recommendations for amendments 
to the Criminal Code and relevant statutes in finished form for 
submission to the Minister of Justice. This resulted in a resolu
tion of the Canadian Bar Association that the Conference should 
enlarge the scope of its work to encompass this field. At the 
1944 meeting of the Conference in Niagara Falls this recom
mendation was acted upon and a section constituted for this 
purpose, to which all provinces and Canada appointed special 
representatives. 

For a more comprehensive review of the history of the Con:
ference and of uniformity of legislation, the reader is directed to 
an article by L. R. MacTavish, K.C., entitled HUniformity of 
Legislation in Canada-An Outline", that appeared in the Janu
ary, 1947, issue of the Canadian Bar Review, at pages 36 to 52. 
This article, together with the Rules of Drafting adopted by the 
Conference in 1948, was re-published in pamphlet form early in . 

1949. Copies are available upon request to the Secretary. 

In 1950, as the Canadian Bar Association was holding a joint 
annual meeting with the American Bar Association in Washington, 
D.C., the Conference also met in Washington. This gave the 
members an opportunity of watching the proceedings of the 
National Conference of Commissioners on Uniform State Laws 
which was meeting in Washington at the same time. A most 
interesting and informative week was had. 

A number of the Uniform Acts have been adopted as ordi
nances of the Northwest Territories and the Yukon Territory in 
recent years. As a matter of interest, therefore, these have been 
noted in the Table appearing on pages 14 and 15. 

H.F.M. 
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TABLE OF 
The :following table shows the model statutes prepared and adopted by the 

ADOPTlliD 
TITLE OF ACT 

Line 
1- AIIS!gnments of Book Debts .. 
2-
8 - Bills of Sale, . • • • • . • • • • . • • • • • • • • • . • • •  

4 - Bulk Sales 

5-

Conference 

1928 

1928 
1920 

6 - Conditional Sales. • • • • • • . • • • • . . • • • • • • 1922 

7-

8- Contri butory Negligence . . • • • . • • • • •  

9- Corpor-ation Securities Registration ..... 

1924 
1981 

10- Defamation • • . . . . . . . . . • . • • . . . . • . • 1944 

11- Devolution of Real Property. • . . .  . .  . .  • 1927 
12- Evidence , . , • • . . • • • 1941 

13-

14- Foreign Aflldavita . . . . . . . . 1988 

15- Judicial Notice of StatuU>.a and 

16 - Proof of State Documents . •  , . 1980 

17- Officers, Affidavits before .. . .... 

18- Photographic Records • . . • • . • • • • • •  

19- Ruaaell v. Rua�elL • • • • • 

20 - Fire Inaurance Policy .•..•••.•••••.•. 

21- For�l�rn Judgments .............. ... . 

22 - Frustrated Contracts • • . .  , • , . . .  , . • .  

28- Highway Traffic and Vehicles-
24 - Rules of the Road . • . • . . . . . ..... 
25- Interpretation • • . • • • • • . • • • • • • . . • . . .  

26-
27 -Intestate Succession • . . • . • .  , . ,  . . 

28 - Landlord and Tenant. . . . . • . . . . . . •  

29- Legitimation. . . . . . . • . . • . . . • . . • .  

80 - Life Insurance . • • •  , • . •  , . . . . •  , • • •  

81 - Limitation of Actions., 
82- Married Women's Property . • . • . • • . • . •  

88 - Partnership. . • . . . . , . . . . .  , • .  

1958 
1944 
1945 
1924 
1983 
1948 

1955 
1988 

1925 
1987 
1920 
1923 
1931 
1948 

84- Partnerships Registration . • . • . •  , • .  , . 1938 

85- Perpetuities and Accumulations 
86 - re Pension Trusts.. • . .  • . .. .. .. . 
37 - Proceedings Against the Crown , . , , , • •  

88 - Reciprocal Enforcement of Judgments , 

89- Reciprocal Enforcement of Maintenance 
40- Orders 
41 - Regulations .. 

42 - Sale of Goods 

48- Servi� of Process by Mail .. 

44 - Survivorship . . , • , • • . . .  , . • •  

-'5- Testators Family Maintenance 

46 -Trustee Investments . 
47- VItal Statistics . • , 

48 - Warehousemen's Lien . . . . . 

49- Warehouse Receipts • . . . • • • . .  

50 - Wills. , • • . • . , • , • , . , , • , , , • • .  , , , • , • •  

51- Conflic.t or Laws ................ . 

* Adopted as revised. 

1954 
1950 
1924 

1946 
1943 

1945 
1989 
1945 
1957 
1949 
1921 
1945 

1929 
1958 

Alta. 

'29, '58* 

1929 
1922 

1937* 

1947 

1928 

B.C. 

1921 

1922 

1925 

Man. 

'29, '51"' 

1929 

'21, '51* 

1946 

'52, '58* 1958 1952 

1947 
1947 
1926 

1949 

1958t 
1958* 

1928 

1928 
1924 
1935 

1958 

1982 

1945 
1947 
1925 

1957t 

1983 

1945 
1946 

1925 

1949 

19S9t 

1925 1927t 

1922 1920 
1923 1924 

82, '46:1: 
1945 

1894° 1897° 

'25, '58* 1925 

1951 
1950 

'47, '58* '46,'58*:1: 
1958:1: 

1898° 

-$ 
1948 
1947t 

1922 

1949 

1897° 
1945 

'89, '58*t 

1922 

1945:1: 

1946 
1945:1: 
1896° 

-$ 
1942 
1946 

1951:1: 
1928 
1946:): 
1936 

0 Substantially the same form as Imperial Ant (Bee 1942 Proceedings, p. 18). 
$ Provisions similar in effect are in force. 

N.B. 

1931 

1927 

1927 

1925 

1952:1: 

1934t 

1950x 

1931 

1946 

1981 
1950:1: 

1949 

1926 

1938 
1920 

1924 

1951$ 
1921° 

1952t 
1925 

195U 

1940 

1923 
1947 

1952:1: 

Nfld. N.s. 

1950:1: 1931 

1980 

-$ 

1980 

1951 * '26, 'M• 
1938 

1954* 1952 

1954 
1949 1946 

1946 
19544 198(} 

1956 

1951:1: 

1951 

-$ -$ 

1981 1926 

1892° 1911° 

1951$. 

1961:1: 1949 

1961 1941 

1957t 
1962t 

1951 
1951 
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MODEL STATUTES 

Conference and to what extent these have been adopted in the various jurisdictions. 

ADOPTED REMARKS 

Ont. P.E.l Que. Sask. Can. N.W.T. Yukon 

Line 1931 1931 1929 1948 1954:1: Am. '31; Rev. '50 & '55; Am. 1-
2- '57 
s- 1947 1929 1948:1: 1954:1: Am. '31 & �32; Rev. '55 

4. 1933 1948 Am '21, '25, '89 & '49; Rev. 
6- '50 

6- 1934 1948:1: 1954:1: Am. '27, '29, •so, '33, '84 & 
7- '42; Rev. '47 & '56 

8- 1938* 1944* 1950*:1: 1955t Rev. '35 & '53 

9- 1932 1949 1932 ... . .. . . .. ... . . .... . ... . . . . 

10-
1948 1949*t 1954 Rev. '48; Atn. '49 

11-
1928 1954 . ..... . .. . . . ... . .. . .... . . . . 

12- 1948*t 19oot Am. '42. '44 & '45; Rev. '45; 
13- Am. '51, '53 & '57 

14- '52, '54* 1947 1943 1948 1955 Am. '51; Rev, '58 
15-
16- 1939 1948 1955 Rev. '31 

17- 1954 1955 ........... ... . ... .... . .. 

18- 1945 1947 1945 1942$ 1948 1955 ...... . . ... . .  . . .  · · · · · · · ·  

19- 1946 1946 1946 1948 1955 · · · · · · · · · ·  . .. . .. . . . .. ..... 

20- 1924 1933 1925 Stat. Cond. 17 not adopted 

21- 1934 . . . . . ... . . . ... . .. . ............ 

22- 1949 1949 . .. . ... . .. ..... . ..... 

23-
24- Rev. '58 

25- 1939 1943 194s>�>t 19 54* Am. '39; Rev. '41; Am. '48; 

26- Rev. '53 

27- 1944t 1928 1949:1: 1954:1: Am. '26, '50 & '56 

28- 1939 1949:t 1954:1: Recomm. withdrawn '54 
29- 1921 1920 -$ 1920 1949:1: 1954t . . ..... . .... , .... .... . . . . ... . 

30- 1924 1983 1924 . .. ... . .. . . . . . . . . . . . . . . . . . . 

31- 1989:t 1932 1948t 1954* Am. '32, '43 & '44 

82- 1952t 1954t · · · · · · · · · · · · · · · · · · · · · · · · · ·  

SB- 1920° 1920° 1898" 1948° 1954° . . . . .. .. . . .. . . ... . . . . . .. . . .. 

34- 19411 Am.'46 

36-
86- 1954 Am. '55 
37- 1952:t 1952t ... .. . ... ... . . .. . . . . . ...... 

38- 1929 1924 Am. '25; Rev. '66 
89-
40- 1948:1: 195U 1952$ 1946$ 1951t 1955:1: Rev. '56 
41- 1944:1: 1950$ . . . . . . . . . . . . . .  · · · · · · · · · · · ·  

42- 1920° 1919° 1896° 1948° 1954° . ... .. . . . . . . . .. .. .. . . .. . . . 

43- _, . .. .. . . .... . . . . . . .. . . .. . .. . . . .. . .. 

44- 1940 1940 1942 Am. '49, '56 & '67 · 

45- Am.'57 
46- . . . . . . ....... . . ..... . . . . .. .. 

47- 1948$ 1950:1: 1950$ 1952 1954t Am.'50 
48- 1924 1988 1922 1948 1954 .. . . . .. . .. .. ..... ... .. .... 

49- 1946:1: 0 ' •  I o I 0 I 0 • I 0 I 0 0 I I .  • e I e .  I I 0 

50- 1931 1952 1954:t Am.'63. 
51- 1954 I 0 0 .  0 .  I I . e  . .. e .  0 e .. 0 I f 0 I I • •  o 

x As part of Commissioners for taking Affidavits Act. 
t In part. 
t With slight modification. 
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MINUTES OF THE OPENING PLENARY SESSION 

(TUESDAY, SEPTEMBER 2ND, 1958) 

10 a.m.-11 a.m. 

Opening 
The Conference assembled in The Sheraton Brock Hotelt 

Niagara Falls. 
The President of the Conference, Mr. Read, acted as chair

man, introduced the new members and outlined the proposed 
work of the meeting as set out in the Agenda (Appendix A, page 
37). 

In his opening remarks, the President expressed pleasure that 
all provinces and the Dominion were represented at the meeting, 
reviewed briefly the activities of the Conference over the past 
year, and voiced the hope that this year's meeting would be 
pleasant and profitable. He re-affirmed the view of his predecessor, 
Mr. Wilson, that matters of consequence or matters involving 
substantial questions of principle should be considered and dealt 
with by the Conference in plenary session rather than by a sec
tion or a committee. In addition, he made mention of former 
members of the Conference who had retired during the preceding 
year, particularly Mr. A. C. DesBrisay, who had been elevated 
to the Bench in British Columbia, and Messrs. Fisher, Salterio, 
and Wadge, who had retired. He said that he felt that he express
ed the feeling of all members of the Conference in wishing these 
former members continued health and happiness. 

Minutes of Last Meeting 
The following resolution was adopted: 
RESOLVED that the minutes of the 1957 annual meeting as 

printed in the 1957 Proceedings be taken as read and adopted. 

Treasurer's Report 
The Treasurer, Mr. Fournier, presented his report (Appendix 

B, page 39). Messrs. Ryan and Cross were appointed auditors 
and the report was referred to them for audit and for report to 
the closing plenary session. 

Secretary's Report 
The Secretary, Mr. Muggah, presented his report (Appendix 

C, page 41). 
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N aminating Committee 

The President next named a committee, consisting of Messrs. 
Rutherford (Chairman), O'Meara1 MacTavish, Mitton and 
Carter, to make recommendations respecting officers of the Con

ference for 1958-1959 and to report thereon at the closing plenary 

session. 

Publication of Proceedings 

The following resolution was adopted: 

RESOLVED that the Secretary prepare a report of the meeting 
in the usual style, have the report printed and send copies there
of to the members of the Conference and those others whose 
names appear on the mailing list of the Conference, and that he 
make arrangements to have the 1958 Proceedings printed as an 
addendum to the Year Book of the Canadian Bar Association. 

Some discussion was had on the suggestion that there be print
ed in the Proceedings a list of all Presidents of the Conference. 
It was agreed that such a list should be published and the Secre
tary instructed accordingly. 

Law Reform 

Dean Bowker reported orally that the Committee on Law 
Reform was continuing to follow developments in the Canadian 
Bar Association and elsewhere in the field· of law reform, but at 
this time had no recommendations or suggestions to make re
specting action by the Conference on the subject. 

Next Meeting 

The Secretary read a letter from The Honourable R. A. Dona
hoe, Attorney-General of Nova Scotia, inviting the Conference 
to hold its 1960 meeting in Nova Scotia and assuring the Confer
ence that if the invitation was accepted his Government would 
do all that it could to contribute to the success of the meeting. 
After some discussion, it was decided to defer the decision until 
the closing plenary session. 
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MINUTES OF THE UNIFORM LAW SECTION 
The following commissioners and representatives were pre

sent at the plenary sessions and at the sessions of this Section: 

Alberta: 

Messrs. W. F. BOWKER and J. W. RYAN. 

British Columbia: 
Messrs. P. R. BRISSENDEN and G. H. CRoss. 

Canada: 
Messrs. E. A. DRIEDGER and W. P. J. O'MEARA. 

Manitoba: 

Messrs. I. J. R. DEACON, G. S. RUTHERFORD and R. H. TALLIN. 

New Brunswick: 
Messrs. M. M. HOYT, R. D. MITTON and J. F. H. TEED. 

N ewjoundland: 
MR. P. L. SoPER. 

Nova Scotia: 
Messrs. H. F. MUGGAH and H. E. READ. 

Ontario: 

The Honourable Mr. Justice F. H. BARLOW and Messrs. 
W. C. ALCOMBRACK and L. R. MACTAVISH. 

Quebec: 
Messrs. EMILE COLES and G. R. FOURNIER. 

Saskatchewan: 
Messrs. W. G. DoHERTY, J. H. JANZEN and E. C. LESLIE. 

FIRST DAY 

(TUESDAY, SEPTEMBER 2ND, 1958) 

First Session 

11 a.m.-12 .15 p.m. 

The first meeting of the Section was convened immediately 
after the close of the opening plenary session. The President, Mr. 
Read, acted as chairman of the session. 
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Hours of Sittings 
The following resolution was adopted: 

RESOLVED that this Section of the Conference sit from 9.30 

a.m. to 12 noon and from 2 p.m. to 5 p.m. daily during this meet

ing. 

Legislative Assembly 
Mr. Ryan, on behalf of the Alberta Commissioners, reported 

orally that the Commissioners were continuing their study of the 

subject in accordance with the resolution passed at the 1957 
meeting, but had no formal report to make at this session. It was 
agreed that the Alberta Commissioners should continue to deal 
with the matter in accordance with the resolution passed at the 
1957 meeting. 

Amendments to Uniform Acts 
Pursuant to the resolution passed at the 1955 meeting (1955 

Proceedings, page 18) Mr. Alcombrack presented the report on 
Amendments to Uniform Acts (Appendix D, page 43). 

Following discussion of the report, the following resolution 
was adopted: 

RESOLVED that Mr. Alcombrack's report on Amendments to 
Uniform Acts be received and that the thanks of the Conference 
be extended to him for his work. 

Judicial Decisions affecting Uniform Acts 
Dean Read presented his annual report on Judicial Decisions 

affecting Uniform Acts (Appendix E, page 46). 

After consideration and discussion of the report, the following 
resolution was adopted: 

RESOLVED that the report of Dean Read on Judicial Decisions 
affecting Uniform Acts be received with thanks and that the Con
ference record its opinion that no amendments to Uniform Acts 
are required by reason of the cases referred to in the report. 

Bills of Sale Act 
Conditional Sales Act 

Second Session 

2 p.m.-5 p.m. 

Mr. Ryan presented the report of the Alberta Commissioners 
on these Acts (Appendix F, page 56). 
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.After consideration of the report, the following resolution was 
adopted : 

RESOLVED that the matter of amendments to the Bills of Sale 
Act and the Conditional Sales Act be referred back to the Albert� 
Commissioners for further study and for a report at the next 
meeting of the Conference with draft Acts incorporating the 
changes agreed upon at this meeting and any other changes that 
the Alberta Commissioners, as a result of their additional study, 
feel should be made. 

Partnership Act 

Pursuant to a resolution passed at the 1957 meeting of the 
Conference, Mr. Hoyt presented the report of the New Brunswick 
Commissioners on the subject (Appendix G, page 65) . 

The meeting, after discussion, resolved that the report be 
adopted. 

Bulk Sales 

Mr. Ryan submitted the report of the Alberta Commissioners 
(Appendix H, page 68). The Conference then proceeded to con
sider the report, together with the report and draft Act submitted 
by the Alberta Commissioners a� the 1957 meeting (i957 Pro
ceedings, AppEndix N, page 97). Mr. MacTavish reported that a 
special committee had been set up in Ontario to make a study of 
legislation relating to bulk sales and that there was a possibility 
that the committee would be recommending new legislation in 
the near future. It was agreed, however, to proceed with con
sideration of the draft Act that had been prepared by the Alberta 
Commissioners. 

SECOND DAY 

(WEDNESDAY, SEPTEMBER 3RD, 1958) 

Third Session 

9.30 a.m.-12 noon. 

Bulk Sales-(concluded) 
Consideration and discussion of the draft Act was concluded 

and the following resolution adopted: 
RESOLVED that the Bulk Sales Act be referred b.ack to the 

Alberta Commissioners for redrafting in the light of the deci-
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sions made at this meeting and for a report at the 1959 meeting 
with their recommendations respecting additional amendments 
in the light of further developments in Ontario. 

Innkeepers 
Mr. Muggah presented the report of the Nova Scotia Com

missioners (Appendix I, page 70) and consideration of the report 

and the draft Act was commenced. 

Fourth Session 
2 p�m.-5 p.m. 

Intestate Succession 
Mr. Kennedy presented his report (Appendix J, page 75) on 

the subject, which had been added to the Agenda at his sug

gestion. 

After consideration of Mr. Kennedy's report, the following 
resolutions were adopted: 

RESOLVED that Sections 16 and 17 of the Uniform Intestate 
Succession Act be replaced by the following section: 

1 6. For the purposes of this
. 

Act, an illegitimate child 
shall be treated as if he were the legitimate child of his 
mother. 

RESOLVED that the Uniform Intestate Succession Act as 
amended by the Conference since 1950, including the amend
ments agreed upon at this meeting, be reprinted in the Proceed
mgs, 
NoTE:-In accordance with this resolution, the Uniform Intestate Succession 

Act, as amended to date, is printed as Appendix K, page 78. 

Reciprocal Enforcement of Judgments 

Reciprocal Enforcement of Maintenance Orders 

Mr. Kennedy presented a report (Appendix L, page 81) out
lining the difficulties that had been encountered in attempting 
to carry out the directions of the Conference at the 1957 meeting 
(1957 Proceedings, page 25) and drawing attention to other re
spects in which the Acts should be amended. 

After some discussion, the following reso lution was adopted : 

RESOLVED that the Uniform Reciprocal Enforcement of Judg� 
ments Act and Reciprocal Enforcement of Maintenance Orders 
Act be referred back to the British Columbia Commissioners for 
incorporation in them of the changes agreed upon at this meeting; 
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that copies of the draft Acts, as so revised, be sent to each of the 
local secretaries for distribution by them to members of the Con
ference in their several jurisdictions ; and that if the Acts as so 
revised are not disapproved by two or more jurisdictions by 
notice to the Secretary of the Conference on or before the 30th 
day of November, 1958, they be recommended for enactment in 
that form. 
NoTE:-Copies of the revised drafts w13re distributed in accordance with the 

above resolution. Disapprovals by two or more jurisdictions were 
not received by the Secretary by November 30, 1958. The draft Acts 
as adopted and recommended for enactment are set out in Appendix 
M. page 90. 

Survivorship 

Mr. Kennedy submitted his report (Appendix N, page 104) on 
this subject, which had been added to the Agenda at his sug
gestion. 

Following discussion, the following resolution was adopted: 
RESOLVED that the Commissioners for Ontario be requested 

to study Mr. Kennedy's report on the Survivorship Act and re
port to the Conference at the 1959 meeting with a new draft 
Act if they considered it advisable. 

Legitimation 

Mr. Bowker presented the report of the Alberta Commissioners 
(Appendix 0, page 110) and consideration of the report was com
menced. 

THIRD DAY 

(THURSDAY, SEPTEMBER 4TH, 1958) 

Fifth Session 

9J�O a.m.-12 noon 

Highway Traffic and Vehicles (Rules of the Road) 

Mr. Alcombrack presented the report of the Ontario Com
missioners and consideration of it was begun. During considera
tion of this report, Mr. A. G. MacNab, Registrar of Motor 
Vehicles of Ontario, and Mr. R. H. Humphries, Solicitor of the 
Department of Transport of Ontario, attended the sessions and 
participated in discussions. 



Sixth Session 

2 p.m.-4.15 p.m. 

Highway Traffic and Vehicles (Rules of the Road)-( continued) 

Consideration of the report of the Ontario Commissioners oc

cupied the whole of this session. 

FOURTH DAY 

(FRIDAY, SEPTEMBER 5TH, 1958) 

Seventh Session 

9.30 a.m.-12 noon 

Highway Traffic and Vehicles (Rules of the Road)-( concluded) 
This whole session was occupied with a study of the Ontario 

report and at the conclusion of the session the following resolu
tion was adopted: 

RESOLVED that the Conference record its appreciation of the 
work of the Ontario Commissioners and those who assisted and 
advised them in the preparation of the report on Highway Traffic 
and Vehicles (Rules of the Road) Act. 

AND IT Is FURTHER R�sOLVED that the draft Act, as set out 
in the Ontario report, be referred back to the Ontario Commis

sioners to incorporate in it the changes agreed upon at this meet
ing; that copies of the draft as so revised be sent to each of the 
local secretaries for distribution by them to members of the Con
ference in their several jurisdictions; and ·that if the draft as so 
revised is not disapproved by two or more jurisdictions by notice 
to the Secretary of the Conference on or before the 30th day of 
November, 1958, it be recommended for enactment in that form. 
NoTE:-Copies of the revised draft were distributed in accordance with the 

above resolution. Disapprovals by two or more jurisdictions were 
not received by the Secretary hy November 30, 1958. The draft as 
adopted and recommended for enactment is set out in Appendix P, 

page 128. 

Eighth Session 

2 p.m ."-5 p.m. 

Legitimation-( concluded) 

Following further consideration and discussion of the report 
of the Alberta Commissioners, the following resolution was 
adopted: 
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RESOLVED that the report of the Alberta Commissioners on 
the subject of legitimation be referred to the British Columbia 
Commissioners for study and, if they consider it advisable, for 
revision of the draft Act contained in the Alberta report, and 
distribution of the revised draft to all members of the Conference 
by the 1st day of June, 1959 ; and that the Conference consider 
at the 1959 meeting the report and draft Act prepared by the 
Alberta Commissioners and the report and draft Act prepared 
by the British Columbia Commissioners. 

Innkeepers-( continued) 

Consideration of the report of the Nova Scotia Commissioners 
�as resumed and continued for some time during this session. 

Companies 

Mr. O'Meara submitted the following report on the work of 
the Federal-Provincial Committee on Uniformity of Company 
Law : 

The Federal-Provincial Committee on Uniformity of Com
pany Law at its meeting in Ottawa, December 2 to 6, 1957, 
agreed upon the content of the first draft Uniform Companies 
Act for the Letters Patent jurisdictions. The adaptations of 
principle necessary for the draft to be recommende:l to the 
provinces proceeding by way of Memoranda and Articles of 
Association were agreed upon in substance and the representa
tives of those jurisdictions undertook to complete their draft 
Act accordingly. 

The Committee unanimously decided that in order to facili� 
tate constructive comments, these two draft uniform Acts 
ought to be printed and distributed among interested groups 
or individuals. Unfortunately, some unavoidable delays were 
encountered in preparing the draft for the Memoranda and 
Articles jurisdictions. Accordingly, since the Committee had 
dl'ra.r>torl aga1n nnan-imonsly t"hat hl"\th d"�"afts sbnuld 'ho nrint� VV�Vo..A.' I..A..A. ....., .I..I.A.L .lo. '4 ' V.&..i. U �"-"' .L..I. .1. V .J.V J.J.l,..> J:-' .J..J. • 

ed for simultaneous distribution, it was not possible to circulate 
copies in the early spring, as had been hoped. However, some 
weeks ago distribution was effected and arrangements were 
completed for panel discussions on both drafts at next week's 
meetings of the Canadian Bar Association. 

Because of the detailed discussion involved in deciding upon 
various matters of policy to be recommended in the draft Acts, 
it was found impractical to devote the requisite time, at this 
stage, to refined matters of drafting. Two of the three members 
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of this Conference, who were designated a committee to study 
the draft uniform Act and to report thereon at this meeting, 
submitted comments and constructive suggestions, but, so far 
as I am aware, a full report has not been completed. Moreover, · 
it has been felt that a committee comprising only three com
missioners, all representing jurisdictions which proceed to
ward incorporation by the grant of Letters Patent, could hard
ly be expected to accept the responsibility for recommendations 
with respect to the Memoranda and Articles draft. In these cir
cumstances, and having in mind the likelihood of constructive 
criticism resulting from the panel discussions at the Cana
dian Bar Association meeting and helpful suggestions froni pri
vate sources, I would recommend that two separate committees 
of commissioners be appointed to collaborate with the Federal
Provincial Committee in such revision of the first two draft 
uniform Acts as may be found desirable. 

The Conference may well feel inclined to reappoint the com
missioners for Manitoba and Ontario, together with the Federal 
representatives, to collaborate, in necessary revision of the 
Letters Patent draft uniform Act, with representatives of other · 
provinces which follow the memoranda and articles procedure, 
to similarly co-operate in the revision of that draft. Detailed 
arrangements for both meetings of the representatives of this 
Conference and the sections of the Federal-Provincial Com
mittee might, I suggest, be worked out through correspondence 
with those concerned with the respective projects. 

Following discussion of the report, the following resolution 
was adopted : 

RESOLVED that Mr. O'Meara's report respecting the Federal
Provincial Committee on Uniformity of Company Law be received 
and that his recommendation be adopted. 

In accordance with this resolution, the following committees 
were appointed to examine the draft uniform Acts and to colla
borate with the Federal-ProvinGial Committee m such revision 
of them as may be found desirable : 

Letters Patent, draft Act-
Messrs. MacTavish, Rutherford and Driedger. 

Memorandum and Articles of Association, draft Act
Messrs. Brissenden, Ryan and Janzen. 
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FIFTH DAY 

(SATURDAY, SEPTEMBER 6TH, 1958) 

Ninth Session 

9 a.m.-10.15 a.m. 

Mechanics' Lien 
Mr. Hoyt presented the report of the New Brunswick Com

missioners (Appendix Q, page 157) in accordance with the decision 
of the Conference at the 1957 meeting (1957 Proceedings, page 29) . 

Following discussion of the report, the following resolution was 
adopted : 

RESOLVED that the Commissioners for the Province of Sas
katchewan be requested to prepare and submit, at the next 
meeting of the Conference, a draft Uniform Mechanics' Lien Act. 

Innkeepers-( concluded) 
Upon conclusion of consideration of the report of the Nova 

Scotia Commissioners on this subject, the following resolution 
was adopted : 

RESOLVED that the draft of the Uniform Innkeepers Act be 
referred back to the Nova Scotia Commissioners for revision in 
accordance with the changes agreed upon at this meeting ; that 
the draft as so revised be sent to each of the local secretaries for 
distribution by them to the Commissioners in their respective 
jurisdictions; and that if the draft as so revised is not disapproved 
by two or more jurisdictions by notice to the Secretary of the 
Conference on or before the 30th day of November, 1958, it be 
recommended for enactment in that form. 
NoTE :-The draft revised Act not having been distributed before the 30th 

day of November, 1958, no recommendation respecting the Act has 
been made by the · Conference. 

Foreign Torts 
Dean Read reported orally that some progress had been made 

on the study of this subject and recommended that work on it be 
continued. He expressed the hope that he would be able to submit 
a written report before the next meeting of the Conference. 

Domicile 
Mr. Cross stated that the British Columbia Commissioners 

were not yet prepared to make a report on the subject of Domicile, 
and it was agreed that they should continue their study in ac-
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cordance with the resolution passed at the 1957 meeting (1957 
Proceedings, page 29) . 

Legislative Assembly 

Mr. Ryan, on behalf of the Alberta Commissioners, reported 
that they were proceeding in accordance with the resolution 
passed at the 1957 meeting (1957 Proceedings, page 25), and it 
was agreed that they should continue to do so. 

Highway Traffic and Vehicles (Responsibility for Accidents) 

It appearing that time would not permit consideration of this 
subject, it was agreed that consideration of it be deferred until 
the next meeting of the Conference. 

Permanent Staff 

Following some consideration of a suggestion by Mr. Ruther
ford that the Conference explore the possibility of obtaining funds 
to engage a full-time draftsman and secretary, it was agreed that 
Mr. Rutherford be asked to obtain the views of the members of 
the Conference on the feasibility of such a course and that the 
matter be again considered at the next meeting. 

Presumption of Death 

Mr. Cross suggested that the Conference consider the ad
visability of making a study of the need for a uniform Act on the 
subject of presumption of death and, if considered advisable, 
recommend an Act. The following resolution was adopted : 

RESOLVED that the British Columbia Commissioners be asked 
to study the matter of legislation respecting presumption of death 
and to report at the next meeting of the Conference with a draft 
Act if they considered one advisable. 

Printing of Uniform Acts 

It was suggested by !vir. Fournier that all uniform Acts 
adopted and recommended by the Conference be consolidated 
and printed in one volume. 

Following considerable discussion, it was agreed that the sug
gestion be referred to the Secretary and former secretary for 
consideration, report and recommendation at the next meeting 
of the Conference. 

Vital Statistics 

The Secretary read a letter from the Vital Statistics Council 
recommending an amendment of the definitions of "birth" and 
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"stillbirth'', as contained in the Uniform Vital Statistics Act. 
The following resolution was adopted : 
RESOLVED that the recommendation of the Vital Statistics 

Council for amendment of the definitions of "birth" . and "still
birth" in the Uniform Vital Statistics Act be referred to the 
Manitoba Commissioners for study and report at the next meeting. · 

Eye Banks 
Mr. MacTavish reported, briefly, on correspondence that he 

had had with local secretaries on the subject of legislation relating 
to the establishment of eye banks and facilities for the preserva
tion and use of other types of tissue. It was resolved that the 
subject be referred to the Ontario Commissioners for examination 
and report at the next meeting with a draft Act if they considered 
it advisable. 

Expropriation 

Some discussion arose on a suggestion that the Conference 
prepare a Uniform Expropriation Act. Mr. Driedger stated that 
the subject was presently being studied by officers of the Govern
ment of Canada and it was agreed that the Conference defer 
action until next year and request Mr. Driedger to make a report 
at the 1959 meeting on the status of the Dominion Act. 
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MINUTES OF THE CRIMINAL LAW SECTION 

The following members attended : 

GILBERT D. KENNEDY, P.eputy Attorney General, representing 
British Columbia; 

H. J. WILSON, Q.C., Deputy Attorney General, representing 
Alberta; 

R. S. MELDRUM, Deputy Attorney General, representing 
Saskatchewan; 

0. M. M. KAY, C.B.E., Q.C., Deputy Attorney General, rep
resenting Manitoba; 

W. B. CoMMON, Q.C., Deputy Attorney General, representing 
Ontario ; 

J. A. Y. MAcDoNALD, Q.C., Deputy Attorney General, rep
resenting Nova Scotia ; 

D. 0. STEWART, Q.C.,  Crown Prosecutor, Prince County, 
representing Prince Edward Island ; 

H. P. CARTER, Q.C., Director of Public Prosecutions, Depart
ment of the Attorney General, representing Newfoundland ; 

A. J. MACLEOD, Q.C., Director, Criminal La:w Section, Depart
ment of Justice, and 

J. C. MARTIN, Q.C., .bf that Department, representing the 
Department of Justice of Canada; 

G. R. FoURNIER, Q.C.,  attended the Conference as a repre
sentative of Quebec. He did not personally attend the 
session of the Criminal Law Section, but delivered to the 
Secretary comments (written) from the Department of the 
Attorney General upon matters included in the Agenda; 

THE HONOURABLE A. KELSO ROBERTS, Q.C., Attorney General 
of Ontario, and the Honourable S. R. Lyon, Attorney 
General of Manitoba, attended several sessions of the 
Section. 

Chairman-W. B. CoMMON, Q.C. 

Secretary -A. J. MACLEOD, Q.C. 

The Secretary reported receipt of a telegram from H. W. 
Hickman, Q.C., expressing regret that circumstances had arisen 
that made it impossible for him to attend as the representative 
of New Brunswick. 

The Criminal Law Section considered numerous matters that 
were raised in the working papers that had been prepared, and 
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also several suggestions advanced by members at the first session. 
However, in accordance with the method adopted in last year's 
minutes, what follows reports the conclusions reached by the 
Section, reference to those suggestions that were not recommended 
being omitted except where it is desired to record that a particular 
matter was discussed. 

Except where stated otherwise, references to sections are to 
sections of the Criminal Code. 

Prohibition against Driving 

The Commissioners approved a suggestion from the Canadian 
Highway Safety Conference that s. 225(8) be amended to make 
the offence punishable on indictment as well as on summary 
conviction. 

· 

This Jed to further discussion of s. 221(2) from which the con. 
sensus of opinion appeared to be that it should contain the words 
"on the highway". No conclusion was reached but it was decided 
that the Minutes should show that the matter was discussed and 
that they should show also that there was reference to R. v. Irwin 
(1957) O.W.N. 506, in which it was held that "an order made 
pursuant to subsection (1) ", as mentioned in s. 225(3) ,  means an 
order prohibiting driving on a highway, and that it is not an 
offence under s. 225(3) to drive on a road that is not a highway, 
while licence is suspended. 

Uniform Highway Traffic Act 

Further discussion of s. 221 (2) came later but may be men
tioned here. The Ontario Commissioners, with reference to the 
draft Uniform Traffic (Rules of the Road) Act, desired the opinion 
of the Criminal Law Section upon sections 9, 10 and 14 of that 
Act. The proposed s. 10 reads as follows : 

1 0.-(1) Where an accident occurs on a highway, every 
person who was in charge of a vehicle and was directly or in
directly a party to the accident shall, 

(a) remain at or immediately return to the scene of the 
accident; 

(b) render all reasonable assistance to any person involved 
in the accident; and 

(c) give in writing upon request to anyone sustaining loss 
or injury or to any traffic officer or to any witness his 
name and address, the name and address of the re-
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gistered owner of the vehicle, the number of the 
driver's licence, and the registration number of the 
motor vehicle. 

(2) Where an accident results in damage to an unattended 

vehicle or to property upon or adjacent to a highway, the 

driver of every vehicle involved in the accident shall take 

reasonable steps to locate and notify the owner of, or a person 
who has a right to control, the unattended vehicle or the prop

erty of the circumstances of the accident, and give to him 
the name and address of the driver, the registration number 
of the vehicle and the number of the driver's licence. 

The Commissioners were of the opinion that s. 10(1) (a) and 
(b) , with some change in phraseology, should replace s .  221(2) 
in the Criminal Code, and that s. 10(1) (c) and (2) above should 
remain in the Highway Traffic Act. 

Section 9 above-mentioned reads as follows : 

9. Except with lawful authority, a person shall not alter, 
injure or remove or attempt to alter, injure or remove a traffic
control device or any part thereof. 

After some discussion, the Commissioners concluded that this 
section is intra vires of the Provincial Legislature. 

Section 14 above-mentioned reads as follows : 

1 4.-(1) A written report or statement made or furnished 
under section 10, 11, 12 or 13, 

(a) is not open to public inspection; and 

(b) is not admissible in evidence for any purpose in a trial 
arising out of the accident, except to prove, 

(i) compliance with this section, or 

(ii) falsity in a prosecution for making a false state-
ment in the report or statement; 

but the Registrar shall on the request of a person involved in 
the accident or his solicitor disclose to him the names and 
addresses of persons referred to in the report or statement. 

The Commissioners were of opinion that consideration of this 
section should await the decision of the Supreme Court of Canada 
upon the reference by the Government of Saskatchewan concern
ing the constitutional validity of s.  92(4) of the Vehicles Act, 1957, 
of that Province. 
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The Commissioners met with the Uniform Law Section and 
reported these conclusions : 

Previous Convictions 

A question, with particular reference to s. 222 and s. 223, was 
discussed as to how long a previous conviction should stand as a 
basis for a heavier penalty if a comparable .crime is later com .. 
mitted. The consensus was that this should be dealt with as an 
administrative matter and not by amendment to the law. 

New Trials on Appeal in Cases under Part XVI 

The Commissioners were of the opinion that s. 592(5) should 
be amended to apply "except in proceedings under s. 467" thus 
to preclude an implication that there should be an election in 
cases where the magistrate has absolute jursidiction. At the same 
time, the Commissioners repeated their opinion that s. 469 should 
be amended to permit a magistrate to hold a preliminary hearing 
and send for trial a case in which he has absolute jurisdiction. 

·· 

Jurisdiction of Justices 

The Commissioners considered the judgment of the Supreme 
Court of Canada delivered in June, 1958, in R. v. Larson. They 
recommended that s. 697 (5) be amended to provide that a justice 
who is waiving jurisdiction shall specify the location of the sum
mary conviction court to which the waiver is made rather than 
a named person, also that consideration be given to combining 
subsections (4) and (5) . 

Corruption in Office 

The Commissioners requested that the Department of Justice 
circulate to them, before February 28th, 1959, a redraft of sections 
99 to 104, with particular reference to points of law arising in 
proceedings in progress in the courts of British Columbia, and 
to a suggestion that s. 104 be amended to include school trustees · 

and other persons concerned with school administration. 

Theft of Television Signals 

A resolution of the National Community Antenna Television 
Association was brought before the meeting. It urged amendment 
of s. 273 to make it a criminal offence for a non-subscriber to steal 
television signals from a community antenna. The Commissioners 
were of opinion that the Association should approach the Depart
ment of Transport and clear away technical difficulties before 
asking that the criminal law be amended. 
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Summary Conviction Appeals 
The Commissioners recommended that s. 723 (1) be amended 

to read : �'Where an appellant has complied with sections 722 and 
724, the appeal court or. a }udge thereof shall set down the appeal," 
etc. The first change would require it to be shown that security 
bas been posted, and the second would obviate the decision in 
New Brunswick, in Hodgins v. R.,  that the appellant may only 
make his application for setting a date for trial during a regular 
sitting of the court. 

The Commissioners expressed the opinion that where the 
accused has pleaded guilty in the summary conviction court he 
should not be permitted to appeal other than against sentence 
unless the appeal court, upon cause shown, permits him to with
draw his plea. 

Crimes Committed on Aircraft 

The Commissioners considered a memorandum prepared in 
the Department of Justice seeking an expression of views con
cerning jurisdiction of Canadian courts in relation to crimes com
mitted aboard aircraft. Their conclusions were as follows : 

1.  The present law concerning jurisdiction over offences com
mitted in the air over Canada should be preserved. 

2. Jurisdiction should be limited to those offences committed 
outside of Canada in the course of a flight that ends in 
Canada, that would be indictable offences if committed 
in Canada. 

3 .  Canada should not legislate to give Canadian courts juris
diction over offences committed outside of Canada in the 
course of a flight that begins in Canada but does not end 
in Canada. 

4.  The commander of an aircraft should have the powers of 
a peace officer during flight. 

Breach of Recognizance on Suspended Sentence 
There was a suggestion that s. 639 be amended to provide that 

a person alleged to have broken a recognizance · on suspended 
sentence may be brought before any magistrate for sentence with 
the consent of the court that originally suspended sentence. The 
purpose would be to avoid the necessity of returning such a person 
to the original court if he is a substantial distance away from it. 
The Commissioners recommended that the section be amended 
to clarify it in this respect. 
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Recognizance Binding over Person Convicted 

The Commissioners recommended that the court that binds 
over a convicted person under s. 637 should have the same power 
to impose conditions as exists under s. 638 (suspended sentence) . 

They recommended further that s. 718 be amended to include 
breach of a recognizance entered into under s. 637. 

Remand for Mental Examination 

The Commissioners approved a suggestion that s. 451 be 
amended to extend 

·
to magistrates trying summary conviction 

or summary trial cases the power to remand the accused for 
observation. They recommended further that a superior court 
judge be empowered to order that a person who has been com
mitted for trial be committed to a mental institution for examina
tion for a period not exceeding ninety days. 

Addresses of Counsel 

The Commissioners recommended that s. 555 be amended to 
require that the addresses of counsel be taken down by the stenog
rapher, not necessarily to be transcribed, and that s. 588(2) be 
amended to provid e  for a transcript of those addresses where an 
issue upon an address is raised on appeal. 

Officers oj Section 

The Criminal Law Section appointed Dr. Gilbert Kennedy 
to be its Chairman for 1958-59, and Mr. A. J. MacLeod, Q.C., 
to be its Secretary. 
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MINUTES OF THE CLOSING PLENARY SESSION 

(SATURDAY, SEPTEMBER 6TH, 1958) 

10.15 a.m .-11 .30 a.m. 

The Plenary Session resumed with the President, Mr. H. E. 
Read, in the chair. 

Report of Criminal Law Section 

· Mr. Common, Chairman of the Criminal Law Section, pre
sented his report on the work of the Section (Appendix R, page 160) . 

Appreciations 

The following resolution was moved by Mr. Bowker, seconded 
by Mr. O'Meara, and unanimously adopted : 

RESOLVED that this Conference express its sincere appreciation : 

(a) to the Niagara Parks Commission for the cocktail party 
at the Refectory on Tuesday evening; 

(b) to The Honourable A. Kelso Roberts and Mrs. Roberts 
for the delightful dinner on Tuesday evening; 

(c) to His Honour Judge Harold L. Fuiler and Mrs. Fu1ler 
for their gracious hospitality at their home in Fonthill 
when members of the Conference and their wives were 
guests at a buffet supper on Wednesday evening; 

(d) to the Nova Scotia Commissioners for their enjoyable 
luncheon in the Sheraton-Brock Hotel on Friday noon; 

(e) to the Niagara Falls Bridge Commission, Mr. Kaumeyer 
and Mr. Macinnes for the reception in the Carillon Tower 
on Friday afternoon, and to the Commission and Dr. 
Kleinschmidt for the delightful cari11on programme; 

(f) to the Ontario Commissioners for their excellent arrange
ments for the meeting and the wonderful social pro
gramme;  for the cocktail _ party ,on Thursday afternoon ; 
and for the series of events for the ladies that covered all 
of the points of interest and beauty on the entire length 
of the Niagara River. 

AND BE IT FURTHER RESOLVED that the Secretary of the Con
ference be directed to send a copy of this resolution to the inter
ested parties. 
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Report of Auditors 

Mr. Cross reported that he and Mr. Ryan had examined the 
books of the Treasurer and the Treasurer's Report and had found 
them to be correct and had so certified. 

Report of N aminating Committee 

Mr. Rutherford, Chairman of the Nominating Commit.tee 
named at the opening plenary session, submitted the following 
nominations for the officers of the Conference for the year 1958-
1959 : 

Honorary President H. E. READ, Q.C.,  Halifax 

President E. C.  LESLIE, Q .C ., Regina 

1st Vice-President J. A. Y. MACDONALD, Q.C., Halifax 

2nd Vice-President J. F. H. TEED, Q.C., Saint John 
.Treasurer . G. R. FouRNIER, Q.C., Quebec 
Secretary . H. F. MuGGAH, Q.C., Halifax 

The report of the Committee was adopted and those named 
were declared elected. 

· 

Next Meeting 
The following resolution was adopted : 

RESOLVED that the next meeting of the Conference be held at 
Victoria during the five days, exclusive of Sunday, immediately 
preceding the 1959 meeting of The Canadian Bar Association. 

it was agreed that the Conference could not accept the in
vitation of the Government of Nova Scotia to hold the 1960 meet
ing in Halifax and that the Attorney General of Nova Scotia 
should be advised that the Conference regretted that it was un
able to accept the invitation. 

Close of Meeting 

Mr. Justice Barlow, on behalf of the members of the Confer
ence, thanked the retiring President, Mr. Read, for his efforts 
during his term of office. The change in office between Dean 
Read and his successor as President, Mr. Leslie, then took place 
with an exchange of sentiments of appreciation for past support 
and assistance and of assurances of continued endeavours and 
co-operation. 

At 11.30 a.m. the meeting adjourned. 
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APPENDIX A 

(See page 1 6) 

AGENDA 

PART I 

OPENING PLENARY SESSION 

1. Opening of Meeting. 

2.  Minutes of Last Meeting. 

3. President's Address. 

4. Treasurer's Report and Appointment· of Auditors. 

5. Secretary's Report. 

6. Appointment of Nominating Committee. 

7. Publication of Proceedings. 

8. Next Meeting. 

PART II 
UNIFORM LAW SECTION 

1. Amendments to Uniform Acts-Report of Mr. Alcombrack 
(see 1955 Proceedings, page 18) . 

2. Bills of Sale and Conditional Sales-Report of Alberta Com
missioners (see 1957 Proceedings, page 21) . 

3. Bulk Sales-Report of Alberta Commissioners (see 1957 Pro
ceedings, page 25) � 

4. Domicile-Report of British Columbia Commissioners (see 
1957 Proceedings, page 29) . 

5. Federal-Provincial Committee on Uniformity of Company 
Law-Report of Special Committee (see 1957 Proceed
ings, page 23) . 

6. Foreign Torts-Report of Special Committee (see 1957 Pro
ceedings, page 26) . 

7.  Highway Traffic and Vehicles (Responsibility for Accidents)
Report of Nova Scotia Commissioners (see 1957 Pro
ceedings, page 28) .  

8. Highway Traffic and Vehicles (Rules of the Road)-Report 
of Ontario Commissioners (see 1957 Proceedings, page 25) 

9. Innkeepers-Report of Nova Scotia Commissioners (see 1957 
Proceedings, page 24) . 
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10. Intestate Succession-at the suggestion of Dr. Kennedy. 
11. Judicial Decisions affecting Uniform Acts-Report of Dr. 

Read (see 1951 Proceedings, page 21) . 
12. Legislative Assembly-Report of Alberta Commissioners 

(see 1957 Proceedings, page 25) . 

13 . Mechanics' Liens-Report of New Brunswick Commissioners 
(see 1957 Proceedings, page 29) . 

14. Partnerships-Report of New Brunswick Commissioners 
(see 1957 Proceedings, page 28) . 

15. Reciprocal Enforcement of Judgments-Report of Dr. 
Kennedy (see 1957 Proceedings, page 25) . 

16. Survivorship-at the suggestion of Dr. Kennedy. 

17. New Business. 

PART III 

CRIMINAL LAW SECTION 

The Criminal Law Section will discuss proposals that, since 
the last meeting, have been received in the Department of Justice 
for amendment of the Criminal Code. Working papers have been 
distributed. 

PART IV 

CLOSING PLENARY SESSION 

1 .  Report of Criminal Law Section. 
2. Appreciations, etc. 

3. Report of Auditors. 

4. Report of Nominating Committee. 
5. CJose of Meeting. 
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APPENDIX B 

(See page 16) 

TREASURER'S REPORT 

1957-1958 

Balance on hand November 27th, 
1957 (transferred to . us by 
cheque from retiring Treasurer) 
(on deposit in The Royal Bank 
of Canada, 65 St. Anne St. , 
Quebec City) . $ 4,769 . 15 

RECEIPTS 

Contributions from : 

Quebec Bar (year 1957) . . . . .  $ 50 . 00 
Government of Quebec 200 . 00 
Government of Prince Edward 

Island . .  
Government of British Colum-

bia . . . 
Government of Alberta 
Government of Manitoba . 
Government of Newfoundland 
Government of Saskatchewan 
Government of Ontario 
Government of New Bruns-

wick 
Government of Nova Scotia 
Government of Canada 
Quebec Bar (year 1958) 

Bank interest-April 24th, 1958 
Rebate of Sales Tax 

100 . 00 

200 . 00 
200 00 
200 . 00 
200 . 00 
200 . 00 
200 . 00 

200 . 00 
200 00 
200 . 00 

50 . 00 

DISBURSEMENTS 

Janitor for Conference 
Wm. McNab & Son re : printing 

of Agenda for Conference� 
(1957) 

2,200 . 00 
32 . 44 

172 . 08 

$ 25 . 00 

17 . 60 
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T. J. Moore & Co. Ltd. re: rub
ber stamp for signature . 

Clerical assistance, Honorariums 
National Printers Limited re : 

printing of 300 Booklets
Rules Respecting the Organi
zation and Procedures of Uni
form Law Section . . . . . . 

Bank Service charge 
National Printers Limited re : 

Printing proceedings 39th An-
nual Meeting 1957 . $1,590 . 00 

Manilla Envelopes . . . 2 .  75 
Typing & checking envelopes 8 .  00 

Sales tax 
Mailing . 
Express charges 

$1,600 . 75 
160 . 08 

18 . 08 
3 . 55 

McNab & Son re: printing of 
Agenda for Conference (1958) . 

CASH IN BANK 

4 . 10 
125 . 00 

133 . 85 
0 . 90 

1,782 .46 

17 . 60 
5,067 . 16 

$ 7,173 . 67 $7,173 . 67 

Audited and found correct, 6 Sept., 1958, 

(signed) G. W. CRoss, 
J. W. RYAN, 

Auditors. 
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APPENDIX C 

(See page 1 6) 

SECRETARY'S REPORT 

1958 

The Proceedings of the 1957 meeting were prepared, printed 
and distributed among the members of the Conference and those 
on the Conference mailing Jist. The resolution of the Conference 
(1957 Proceedings, page 17) directed that the Secretary make 
arrangements to have the 1957 Proceedings printed as an adden
dum to the Year Book of the Canadian Bar Association. In re
sponse to a request that he arrange such printing, the Secretary 
of the Canadian Bar Association advised that the Association 
had decided against printing the report of the Proceedings of the 
Conference as an addendum to the annual proceedings of the 
Association. He had been instructed, however, to obtain suffi
cient copies of the Proceedings to be able to forward one to each 
member of the Council of the Association. Arrangements were 
made to enable him to obtain the necessary number of copies of 
the Proceedings from the printers. 

Distribution by the Bar Association of copies of the Proceed
ings to members of the Council reduced the requirements for 
Conference purposes by 275 copies. There had been a similar 
reduction in the order for the 1956 Proceedings and even with 
that reduction a stock of 150 copies remained on hand after or
dinary distribution. Accordingly, I reduced the order for the 
1957 Proceedings to 350 copies which, I felt, would be adequate 
for the mailing list and ordinary requests for extra copies. 

Organization and Procedure 
of Uniform Law Section 

In accordance with instructions given at the 1957 meeting 
(1957 Proceedings, page 26) a supply of 300 copies of the . Rules 
of Procedure of the Uniform Law Section, as adopted at the 1954 
meeting of the Conference, was printed. Copies of the pamphlet 
have been distributed among the members of the Conference and 
to other interested persons upon their request. 
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Sales Tax 

An application was made for the refund of sales tax, totalling 
$172.08, paid on the printing of the 1957 Proceedings and of the 
booklet containing the Rules of Procedure of the Uniform Law 
Section, and in due course the refund was received. 

Secretarial Assistance 

In accordance with a decision of the Conference at the 1956 
meeting (1956 Proceedings, page 33) , an honorarium of $50.00 
was paid to the Secretary's secretary and a similar amount was 
paid to Mr. V. J.  Johnson of the Office of the Legislative Counsel, 
Ontario, for assistance in the printing, proofreading and distri� 
bution of the Proceedings. In this connection, I feel that mention 
should be made of the very valuable assistance given by Mr. 
Johnson in arranging for the printing, proofreading and distri� 
bution of the Proceedings. Miss Lynch, my secretary, has also 
been extremely helpful and has performed a great deal of addi
tional work in connection with the Conference efficiently and 
without complaint. I feel that the honoraria to them are more than 
merited. 

· 

Rules of Drafting 

Early this year Professor Robert F. Reid, of Osgoode Hall 
Law School, requested permission to include the Rules of Draft
ing of the Conference in a book of cases and materials on Admin
istrative Law and Legislation to be used in Osgoode Hall Law 
School. After discussing the request with the President and the 
Vice-President, I advised Professor Reid

.
that we saw no objection 

to his use of the material. Professor Reid indicated that he was 
seeking the permission of Messrs. Runciman and Silk who had 
prepared the material at the request of the Conference. 

HENRY F. MUGGAH, 
Secretary. 
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APPENDIX D 

(See page 1 9) 

AMENDMENTS TO UNIFORM ACTS 

1958 

REPORT OF W. C. ALCOMBRACK 

Bills of Sale 

The Uniform Act provides for the place where a bill of sale 
is to be registered if it covers a motor vehicle. A question arose in 
Manitoba as to whether the provision referred to a bill of sale 
that covered a motor vehicle only or a bill of sale that covered a 
motor vehicle and other chattels. Manitoba, therefore, amended 
its Act to provide that a bill of sale that covered a motor vehicle 
and other chattels was registerable as to the motor vehicle in 
Winnipeg and as to the other chattels in the district in which 
they were situated. 

Bulk Sales 

British Columbia amended its Bulk Sales Act, which is the 
original Uniform Act, in two respects. Section 3 of the Act, which 
is the section indicating the persons to whom the Act applies, was 
amended to include motels, auto courts and apartment houses. 
This amendment was made necessary by the doubts that have 
been expressed in the courts as to what category these establish
ments might fall in. Section 5 of the Act provides that "a pur
chaser may before obtaining a statement pay to the vendor a 
sum not exceeding $50 on account of the purchase price" . British 
Columbia amended its provision to provide for the payment of 
an amount not exceeding 5 per cent of the purchase price. 

Devolution of Real Property 

Saskatchewan amended its Act to authorize personal repre
sentatives to lease real property for any term, not exceeding three 
years, "with the concurrence of the adult persons beneficially 
interested, with the approval of the Official Guardian on behalf 
of infants and, in the case of a lunatic, with the approval of the 
Administrator of Estates, if any infants or lunatics are so inter
ested" as an alternative to the present provision which requires 
the approval of the court. 
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Highway Traffic and Vehicles (Rules of the Road) 

British Columbia, which adopted the Uniform Rules of the 
Road in 1957 with certain changes, made numerous amendments 
in 1958 which can be discussed at the time the report of the 
Ontario Commissioners in this regard is dealt with by the Con" 
ference. 

Alberta adopted the provisions of the Uniform Rules of the 
Road dealing with traffic signal devices. 

Interpretation 

Manitoba amended its Public Works Act to permit the Min� 
ister to authorize certain persons on his departmental staff to 
sign contracts, leases and other documents that are normaUy re� 
quired to be signed by the Minister. As a result of this, Manitoba 
amended its Interpretation Act to provide that words in any Act 
of the Legislature granting to or vesting in a Minister of the 
Crown any power or authority or referring to him by name of his 
office extend to and include any person to whom the Minister 
may have, as authorized by statute, delegated power or author� 
ity if the power or authority so granted or vested in him is included 
in the power or authority so delegated. 

Reciprocal Enforcement of Maintenance Orders 

British Columbia repealed its present provisions and adopted 
the revised Uniform Reciprocal Enforcement of Maintenance 
Orders Act with the addition of the following provision: 

"the designation of a court by the Attorney�General for any 
purpose under this Act does not prevent the Attorney" 
General from designating another court with respect to the 
same order." 

Regulations 

British Columbia substantially adopted the Uniform Regula
tions . Act. The major change from the Uniform Act is that sub� 
section 2 of section 3, which provides that a regulation not filed 
is not in effect, was omitted. 

Manitoba amended its Regulations Act by adding more de
tail and by giving authority for revision as well as consolidation. 
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Survivorship 

British Columbia repealed its Commorientes Act and adopted 
the Uniform Survivorship Act with a change in wording in sub
sections 3 and 4. Subsection 4 of the Uniform Act reads as follows : 

HWhere a will contains a provision for a substitute personal 
representative in case of the occurrence of any of the fo1low
ing circumstances . . . . " 

British Columbia substituted the following wording : 
"Where a will contains a provision for a substitute personal 
representative operative upon the occurrence of any of the 
following circumstances . . . .  " 

This was an attempt to obviate any argument which might be 
presented that in order to invoke these provisions the will would 
have to express that the substitute personal representative would 
be appointed in case of the occurrence of any of the circumstances, 
naming them all. 

Alberta made no amendments to Uniform Acts not approved · 
by the Conference but adopted the following: 

Revised Assignment of Book Debts Act 
Revised Foreign Affidavits 
Revised Interpretation Act 
Revised Reciprocal Enforcement of Judgments Act 
Revised Reciprocal Enforcement of Maintenance Orders Act 
Uniform Pension Trusts (Uninsured) 
Uniform Rules of the Road re Traffic Signal Devices only 

W. C .  ALCOMBRACK. 
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APPENDIX E 

(See page 1 9) 

JUDICIAL DECISIONS AFFECTING UNIFORM ACTS ' 

1957 

REPORT OF DR. H. E. READ, O.B.E., Q.C. 

This report is submitted in response to the resolution of the 
1951 meeting requesting that an annual report be continued to 
be made covering judicial decisions affecting Uniform Acts re
ported during the calendar year preceding each meeting of this 
Conference. Some of the cases reported in 1957 applying Uniform 
Acts have not been included since they involved essentially ques
tions of fact and raised no significant question of interpretation. 
It is hoped that Commissioners will draw attention to omission 
of relevant decisions reported in their respective Provinces during 
1957 and will draw attention to any errors in stating the effect 
of decisions in this report. The cases are reviewed here for in
formation of the Commissioners. 

HORACE E. READ 

CONDITIONAL SALES 

New Brunswick Section 1 4  

In LaBelle v. Traders Finance Corp. Ltd. (1957) 9 D.L.R. (2d) 
275, a decision of the Appeal Division of the Supreme Court of 
New Brunswick, a conditional sale buyer of an automobile de
faulted and the seller repossessed and resold. The seller sued to 
recover the amount of a deficiency. The seller was successful at 
the trial but the decision was reversed unanimously on appeal. 

The car was repossessed "early in September" .  On September 
8, the seller sent a registered letter to the buyer telling of repos
session and intention to resell . On December 9, the seller sent 
another registered letter giving notice of repossession and inten
tion to resell. On December 17 the car was sold at public auction 
by the Sheriff without the knowledge of the buyer. 

The conditional sale contract contained a deficiency clause 
to the effect that the buyer would make up any deficiency between 
net proceeds of a resale and balance of purchase price unpaid. 
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The buyer's defense and the main ground of his appeal was that 

the seller had not brought himself within the provisions of section 

14 of the Conditional Sales Act, R.S.N.B. 1952, c. 34. Inter alia 
s. 14 provides : 

14.-(3) Where the goods are not redeemed within the period of twenty 
days and the seller intends to look to the buyer . . .  for any deficiency 
on a resale, the seller may sell the goods by public auction at any time 
after the expiration of that period after notice in writing of the intention 
to sell has been given to the buyer . . . .  

(4) The notice shall contain; 

(a) 
(b) An itemized statement of the amount due . . . . 

(c) 
(d) A statement that unless the amount as stated in the notice 

is paid within the time mentioned the goods will be sold 
at public auction at a time and place specified therein, and 
that the seller intends to look to the buyer . . . for any 
deficiency on the resale . 

Chief Justice McNair for the Court found that the first notice 
did not comply with subsection (4) because it lacked an itemized 
statement of the amount due, and it said the car would be sold 
"either by private sale or advertised and sold by public auction" . 
The second notice, although it corrected these two deficiencies, 
nevertheless failed to fulfill the statutory requirements since it 
did not specify the time and place of intended sale. In argument 
before the Court, counsel for the seller admitted that if the provi
sions of section 14 applied the seller had lost his contractual 
rights, but he contended that. the section has no application in a 
case where the conditional sale contract contains deficiency clause. 

Of this contention Chief Justice McNair said at 9 D.L.R. (2d) 
p. 279 : 

The proposition is a startling one which would, if sound, quite 
change the character of this type of legislation, long held to exist prim
arily for the protection of buyers. The result would be, first, that where 
the contract contains a deficiency clause the seller can repossess, resell 
and sue for deficiency provided only that he complies with the provisions . 
of the contract, if any, regulating the conduct of the sale; and, secondly, 
that where the contract contains no deficiency clause the seller can, by 
virtue of the present statute, repossess, resell and sue for any deficiency 
provided he complies with the provisions of the statute. 

While the present s. 14 differs in some features from the correspond
ing s. 10 of the 1927 Act, I find nothing in it to indicate that its dominant 
purpose is other than the protection of the purchaser. In my view its 
clear meaning is that there can be no recovery by a seller of a deficiency 
resulting from a repossession and resale unless (1) the contract contains 
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a deficiency clause and (2) repossession and resale are conducted in 
strict compliance with the provisions of the Section. 

British Columbia 

In General Securities Ltd. v. Lyons (1957) 22 W.W.R. 145, 
8 D .L.R. (2d) 652, a decision of the British Columbia Court of 
Appeal, a conditional sales contract was signed and dated May 20, 
1948. The buyer defaulted in June 1949, the seller repossessed in 
February 1950, completed the resale in August 1953 and com
menced an action against the buyer for a deficiency in November 
1955. A clause in the contract provided that "The purchaser 
agrees to pay any deficiency that may remain after the applica
tion of the proceeds of any sale hereunder to the payment of said 
indebtedness." The buyer pleaded the Statute of Limitations. 
The seller argued that time did not begin to run against him until 
the security (a truck and trailer) was resold in 1953, because his 
right of recovery was not ascertained until theJ1. The decision of 
the Court was that it began to run against his claim for the balance 
of the original price, in June 1949 when the buyer defaulted. A 
clause which permits the original right of action to be asserted, 
notwithstanding resale, does not create a new cause of action. 

The decision of the Court is summed up in the words of Mr. 
Justice Sidney Smith : 

Perhaps I may mention in closing a remark made by my brother 
Bird during the hearing, namely, that appellant's (seller's) argument 
involves the rather startling result that appellant could buy [repossess] 
a motorcar, keep it for 30 years, then sell after notice, and still sue for 
deficiency without fear of the Statute of Limitations . . .  I cannot believe 
that that is the law. 

RECIPROCAL ENFORCEMENT OF JUDGMENTS 

Manitoba Section 2 

In Re Paslowski v. Paslowski, (1957) 22 W.W.R. 586, appli
cation was made under Section 3 of the Reciprocal Enforcement 
of Judgments Act, R.S.M. 1954, c. 221, to register a Saskatchewan 
judicial separation decree which ordered the defendant to pay 
the plaintiff maintenance mont�Iy. The application was dismissed 
by Chief Justice Williams who held that the definition of "judg
ment" contained in clause (a) of subsection (1) of section 2 of the 
Act plainly confines its meaning to final judgments for the pay� 
ment of money only, and excludes judgments which in addition 
give other relief. "The Act does not contemplate registration of 
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part of a judgment only and . . . does not contemplate that a 
judgment for divorce or for judicial separation pronounced by a 
foreign court could be registerable under the Act merely because 
it contains also an order for payment of money." Also, since under 
Saskatchewan law a maintenance order may be varied or modified 
from time to time by the court which made it, the order in the 
instant case was not a final judgment. The Chief Justice made the 

following comment at 22 W.W.R. 586 : · 

The Act has been subjected to much criticism and the commis
sioners are now studying it with a view to certain amendments. 

One of tlie amendments approved by the commissioners would add 
to the . . .  definition of judgment the words-

"but does not include an order for the payment of money as alimony 
or as maintenance for a wife or former wife or a child, or an order 
made against a putative father of an unborn child for the mainten
ance or support of the mother thereof." 
The stated reason why the commissioners approved the proposed 

amendment was that maintenance and alimony orders are dealt with 
under another Act, The Maintenance Orders (Facilities for Enforce-
ment) Act. 

· 

SURVIVORSHIP 

Ontario Section 1 

In Re Topliss and Topliss (1957) 10 D.L.R. (2d) 654, the Court 
of Appeal for Ontario determined the correlation between the 
Survivorship Act and the Insurance Act. Section 1 of the Survivor
ship Act, R.S.O. 1950, c .  382 is as follows : 

(1) Where two or more persons die at the same time or in circum
stances rendering it uncertain which of them survived the other, or 
others, such deaths shall, subject tci subsections 2 and 3, for all pur
poses affecting the title to property, be presumed to h ave o ccurred in 
the order of seniority, and accordingly the younger shall be deemed to 
have survived the older. 

(2) This section shall be read and construed subject to section 183 · 

of the Insurance Act and section 36 of the Wills Act. 

Section 183 of the Insurance Act reads : "Where the person 
whose life is insured and any one or more of the beneficiaries perish 
in the same disaster, it shall be prima facie presumed that the 
beneficiaries died first." 

In this case an insured husband and his younger wife who was 
his beneficiary under life insurance policies died intestate in a 
common disaster under circumstances rendering it uncertain 
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which survived the other. The Court of Appeal affirmed the de
cision of Mr. Justice Aylen at the trial, 7 D.L.R. (2d) 719, that 
the proceeds were properly payable to the husband's estate under 
the Insurance Act, but that in the distribution of the assets the 
Survivorship Act applied so as to entitle the wife's estate to share 
in the proceeds of the insurance. In reaching this conclusion Mr. 
Justice Aylen refused to follow Re Law [1946] 2 D.L.R. 378, 62 
B.C.R. 380, a case where on essentially identical facts a single 
Judge of the Supreme Court of British Columbia held that the 
Survivorship Act by its own terms is expressly to be construed 
subject to the Insurance Act so that the statutes are not comple
mentary and not to be read together or applied jointly and con
sequently the Insurance Act is the upredominant or controlling 
Act" and the insurance proceeds do not become part of the general 
assets of the husband's estate. Mr. Justice Aylen said : 

-

With respect, I do not believe that the reasoning in the Law case 
is sound because I think that when the Survivorship Act made s-s. (1) 
"subject to section 183 of the Insurance Act and section 36 of the Wills 
Act", it meant only that the Survivorship Act should not be construed 
so as to  interfere in any way with the operation of those sections of the 
Insurance Act and the Wills Act. Section 183 of the Insurance Act 
simply makes the proceeds of the insurance policies an asset of the estate 
of Albert William Topliss and those proceeds should be dealt with in 
the same manner as any other asset of that estate and made subject to 
creditors of the estate. Under the Survivorship Act, and Annie May 
Topliss being younger than her husband, the estate of Annie May 
Topliss will take the same share as if Annie May Topliss had survived 
her husband. 

I have also been referred by counsel for the applicant to an article 

by Gilbert D .  Kennedy of the Faculty of Law of the University of 
British Columbia which is to be found in the Canadian Bar Review, vol. 
24, 1946, pp. 721 et seq., in which the decision in the Law case is fully 
discussed and criticized. I fully agree with Professor Kennedy's reason
ing and particularly when he points out that s. 183 of the Insurance 
Act has spent itself once it provides to whom the insurance money is to 
be payable-in this case to the estate of Albert William Topliss ; and 
also when Professor Kennedy points out that there is nothing in s. 183 
of the Insurance Act (I am quoting the section of our own statute) 
which in any way suggests tha� it can affect the rights of the beneficiary 
of an estate as opposed to the rights of a beneficiary of an insurance 
policy. 

In the Court of Appeal, Mr. Justice Roach for the Court, 
commented further : 

At the moment of the husband's death each of the policies became 

a policy payable on its maturity, to the estate of the husband by virtue 

of ss. 168 (4) (d) and 183 of the Insurance Act and the insurers were 
required in due course to pay the proceeds of those policies to the re-
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presentative of the husband's estate. The situation was exactly as if the 
policies in the first instance had been p ayable to the insured's estate. 
Once those proceeds had been paid to the husband's estate then s. 1 83 
had served its purpose and its effect had been spent. Having received 
those proceeds, regardless of their source, the administrator of the hus
band's estate in the discharge of his duties as such, would be required 
to distribute them and the other assets of the estate after payment of 
debts and succession duties, if any, to the persons entitled under the 
Devolution of Estates Act, R.S.O. 1950, c. 103.  At that p oint the ques
tion arises who survive d  the husband? Was the wife one of the survivors? 
To answer that question the administrator would turn to the Survivor
ship Act and applying it, would proceed on the presumption that the 
husband had predeceased his wife and the share of his estate to which 
she would have been entitled would become payable to the representative 
of her estate. 

In my respectful opinion there is really no conflict between the two 
statutory provisions. The provision in the Insurance Act serves its pur
pose ; the provision in the Survivorship Act serves its purpose. The pur
pose of the Insurance Act is to determine to whom the proceeds of the 
policy in the circumstances, shall be paid; the purpose of the Survivor
ship Act is to determine to whom the assets of the estate should be 
distributed. 

TESTATORS FAMILY MAINTENANCE 

Alberta 

In 1956 the Saskatchewan Court of Appeal held that the 
Testators Family Maintenance Act creates no vested right in a 
dependant, and consequently no right to maintenance survives 
his death. (See 1957 Proceedings p. 57.) In Alberta, in 1957, in 
Re McMaster Estate (1957) 21 W.W.R. 603, 10 D .L.R. (2d) 436, 
Mr. Justice Egbert agreed. After the proceedings were launched 
on behalf of a widow, she died before the application was heard. 
Her executor secured a determination by the Court of the ques
tion : "Does the death of the applicant herein . . . determine all 
her right to the relief claimed . . .  ?" In holding that it does, Mr. 
Justice Egbert agreed with the Saskatchewan Col.irt, and refers 
approvingly to the dissenting opinion of Mr. Justice McDonald 
of the Court of Appeal of British Columbia in Barker v. West
minister Trust Company [1941] 4 D .L.R. 514, as follows : 

In his opinion the Act does not create a legal right but provides 
for a bounty in the discretion of the Court, and there being no legal 
right there was nothing which could pass to the personal representative. 
He points out that the question is not whether the proceedings consti- · 

tuted an actio personalis perishing with the party, but whether the 
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peculiar and anomalous powers given by the Act are such that they can 
or should be exercised in favour of anyone rather than the petitioner 
himself. He asks how can the Court be asked to meet the needs of a 
person who no longer needs anything? How can the Court propetly 
provide for the maintenance of a person who can no longer be maintained? 
And he is definite in his conclusion that the Act can be invoked only by 
living persons for whose proper maintence and support adequate provi
sion has not been mad�. 

Mr. Justice Egbert distinguished Re McCaffery [1931] 4 D.L.R. 
930, O.R. 512, where a widow's application had been heard during 
her lifetime and she had died before judgment was rendered in 
her favor. There the Court of Appeal for Ontario allowed a pay
ment to her estate of a sum fairly representing the maintenance 
she would have been entitled to between the date of the testator's 
death and her own death, had judgment been delivered at the 
time of the hearing. 

Saskatchewan Section 8 

Subsection (1) of section 8 of the Dependants' Relief Act, 
R.S.S. 1953, c. 121 authorizes the court to make an order for 
maintenance where the court is of the opinion "that reasonable 
provision has not been made for the dependant" .  Subsection (6) 
reads : 

8. (6) The court shall also have regard to the testator's reasons, 
so far as ascertainable, for making the dispositions made by his will, or 
for not making any provision or any further provision, as the case may 
be, for a dependant, and the court may accept such evidence of those 
reasons as it considers sufficient, including any statement in writing 
signed by the testator and dated, provided that in estimating the weight, 
if any, to be attached to any such statement the court shall have regard 
to all the circumstances from which any inference can reasonably be 
drawn as to the accuracy or otherwise of the statement. 

In Re Rusk Estate (1957) 21 W.W.R. 68, 6 D.L.R. (2d) 700, 
the testator left his widow an amount that in the opinion of the 
Court of Appeal for Saskatchewan did not make reasonable pro
vision for her. He had left the bulk of his estate to his children. 
The Court reversed the trial judge who held that the entire will 
indicated that the testator had "disposed of his estate as a wise 
and just husband and father and reasonable provision has been 
made for the applicant (widow) ". With reference to subsection (6) 
the trial Judge said : 

On the facts and having in mind the pertinent sections of the Act I find, 
without hesitation, that the child�en are entitled to share in the bounty 
of their father, all havjng helped to build the estate and at least as to 
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two of them the testator had a moral duty as no doubt he considered to 
make some provisions for them. 

Mr. Justice Culliton, for the Court of Appeal, said : 
I do not read the judgment of the learned chamber judge to be a 

finding that the provision made for the maintenance of the applicant 
by the will, alone, is reasonable; but rather the provision is reasonable 
because sound reasons have been established, as provided for in subsec. 
(6), for the testator making the disposition he did in his will and for not 
making any further provision for the applicant. 

With respect I cannot agree with his conclusion. The material dis
closes no more than that the children of the deceased were devoted 
children, fully aware of their filial obligations. The only inference that 
can be drawn is that the deceased was anxious to recognize in his will 
the devotion and kindness of his children. As laudable as such an in
tention may be, it is, in my opinion, neither a justification for the failure 
of the testator to make reasonable provisions for the maintenance of the 
applicant nor a reason within subsec. (6) precluding the court from now 
so doing. · 

The court also held that consideration must be given not only 
to the applicant's immediate requirements for maintenance, but 
also to her requirements for future maintenance, "difficult as it 
is to determine with all the probabilities and uncertainties." 

WILLS 

Saskatchewan Sections 2 and 6 

In Re Violet Bennie Estate (1957) 22 W.W.R. 118, Mr. Justice 
Taylor, in the Queen's Bench, held that a holograph will cannot 
validly operate as a codicil to a formally executed will, since the 
term "holograph will" as used in subsection (2) of section 6 of the 
Wills Act R.S .S. 1953, c. 120, does not include within its meaning 
the definition of "will" set out in section 2 of the Act. Saskatche
wan enacted the Uniform Wills Act, in 1931, including both pro
visions that were considered in this case. The views expressed by 
Mr. Justice Taylor in the course of his reasons for judgment and 
his method of interpretation ought to be carefully considered. 
He said : 

In 1931 . . .  ch. 34, an Act to be cited as the Wills Act of 1931, "An 
Act to make uniform the law respecting wills," was passed. The enact
ments during the many years from which this legislation was taken had 
uniformly contained an interpretation clause as follows: 

2 .  In this Act, unless the context otherwise requires "will" includes 
a testament, a codicil, and appointment by will or writing in the 
nature of a will in exercise of a power and any other testimentary 
disposition. 
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The requirements for the execution of a will had been set out in 
the 1 930 revision and in previous Acts respecting the execution of wills 
and were carried into the Act of 1931 verbatim. This interpretation 
section was not new legislation, the reference was to RSS, 1930, ch. 90, 
sec. 2 (b) . In 1931  a new subsection, designated as "new" (2) ,  was added 
to sec. 6 :  

(2) A holograph will wholly in the hand writing of the testator and 
signed by him may be made, without any further formality or any 
requirement as to the presence of or attestation or signature by any 
witness� 
The quesHon now to be determined is whether the wording in this 

subsec. (2) "a holograph will" carries with it the definition that "will" 
includes a testament, a codicil, etc., as above quoted. Does the defini
tion of the word "will" include a holograph codicil to a will? It will be 
noted that if such had been the intention of the legislature, the intention 
could have been expressed by referring to a holograph will or holograph 
codicil to a will. I note particularly that in the definition clause the word 
"will" is set apart as I have written it; and this singles it out specifically. 

This legislation introducing holograph wills into the law set aside 
long settled provisions of the law. The advisability of seeking legal 
assistance and of great care in the making of a will in the formal manner 
and with the requirements settled through a series of decisions had been . 
emphasized for many years. 

It will be noticed in the new section that the plain purpose of the 
legislation is to provide for a new type of document termed a holograph 
will . It is going a long way indeed for the judicial body to import any
thing into this new creation "holograph will," anything not expressly 
expressed. 

This case at bar would particularly point the extent now argued 
to be covered by the legislation. No legislature would ever have know
ingly passed legislation to authorize an old lady in the physical and 
mental condition of the testatrix to execute a holograph codicil to a will 
previously drawn by counsel. In effect when too feeble in mind and body 
to consult counsel then the court, it seems to me, would be doing by 
judicial decision exactly what the legislature refrained from doing . . . .  

To hold now that the definition of a "will, "  which had theretofore 
been strictly confined to a will or a codicil properly executed as then 
known to the law when the section was passed, should now without any 
express legislation include a new document designated as a holograph 
will is extending the meaning and intent of the definition section to cover 
a field over which there had been no intention whatsoever to legislate. 

No reference is made by Mr. Justice Taylor to the considered 
opinion of Mr. Justice Egbert in In re Ferguson-Smith Estate (1954) 
13 W.W.R. 387 that a will executed before witnesses can be effect-:
ively revoked or altered by a holographic codicil. ' 

The reasoning of Mr. Justice Taylor does not appear t() be 
applicable to the Revised Uniform Wills Act adopted by the 
Commissioners in 1957. Although the definition of "will" remains 
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the same, the new section 7, replacing the former subsection (2) 
of section 6, does not contain the words "holograph will", but 
reads, u7. A testator may make a valid will wholly by his own 
handwriting and signature, without formality, and without the 
presence, attestation or signature of a witness." (See 1957 Pro
ceedings, pp. 135 and 136. ) 

Saskatchewan Section 6 

Subsection (2) of Section 6 of the Wills Act was again con
strued and applied in Re Laver Estate (1957) 21 W.W.R. 209, 
where the testator used a printed will form, filling in the blanks 
in his own handwriting, and affixed his signature at the end. 
Having found a testamentary intention from the circumstances 
surrounding the completion of the document, Mr. Justice Davis, 
in the Queen's Bench, upheld the will since after eliminating all 
of the printed words the following remained in his handwriting 
over his signature :  "I give, devise and bequeath all my estate both 
real and personal to James William Tandy." The Judge quoted 
with approval the statement of Chief Judge Sissons of the Alberta 
District Court in Re Ford Estate (1954) 13 W.W.R. 604 that, "It 
is the holograph will, not the form, which must be wholly in the 
handwriting of the testator and signed by him." (See 1955 Pro
ceedings, p. 104. ) 
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APPENDIX F 

(See page 1 9) 

BILLS OF SALE ACT 

CONDITIONAL SALES ACT 

REPORT OF ALBERTA COMMISSIONERS 
At the 1957 meeting six matters were referred to the Alberta 

Commissioners (1957 Proceedings, page 21) : 

A 

"To consider particularly the advisability of repealing sub� 
section (2) of section 4 of The Bills of Sale Act and of shorten� 
ing the period for registration of instruments under The Bills 
of Sale Act and The Conditional Sales Act." 

At the time of preparing this report the Alberta Commis
sioners have nothing to add to the tentative recommendation in 
last year's report (1957 Proceedings, page 65) . They are aware 
that there is a difference of opinion on these questions and will 
reconsider them when the opinion of the Bars of all provinces 
have been received. We propose, however, to review here the 
history of section 4, subsection (2) . When the conference was 
studying the subject in 1925, most provincial statutes dealt in 
separate sections with chattel mortgages and other bills of sale. 
A typical statute requires mortgages to be filed within thirty days 
and also says that "every mortgage shall only operate and take 
effect upon, from and after the day and time of filing thereof" . 
Then there is a separate section dealing with sales of chattels 
providing that the bill of sale must be filed within thirty days 
and that "otherwise the sale shall be absolutely void as against 
subsequent purchasers and mortgagees or execution creditors of 
the maker". The difference in wording between the two sections 
is obvious. It is hard to explain the phrase "shall operate and take 
effect .from the time of filing". Was the mortgage void prior to 
filing? If so, against whom? If not, what is its effect? Perhaps it 
was intended to establish priorities. The Acts were not all identi� 
cal and a report to the commissioner in 1925 (1925 Proceedings, 
page 70) seems accurate : 

In Manitoba and Nova Scotia, instruments of sale or mortgage, 
and in Alberta, New Brunswick and Saskatchewan chattel mortgages, 

'/.:: 
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become operative and take effect, except as between the parties thereto, 
from and after the time of registration. In British Columbia a registered 
instrument is declared to 4ave priority over an unregistered instrument 
and as among registered instruments priority is determined by the dates 
of registration. In Ontario all instruments, when registered, operate and 
take effect from the day and time of execution and not from the date 
of registration. 
In 1928 the uniform Act was adopted. It lumps together in 

the same section sales of chattels and chattel mortgages and makes 
them all void as against creditors and as against subsequent 
purchasers or mortgagees in good faith unless registered within 
the statutory period. Then comes the provision that is now sec
tion 4, subsection (2) ,  providing that the sale or mortgage shall 
as against creditors and such subsequent purchasers or mort
gagees take effect only from the time of the registration of the 
bill of sale. This was done deliberately. The covering report says : 
(1928 Proceedings, page 26) 

9. It will be observed that whereas in Ontario the Bills of Sale and 
Chattel Mortgage Act adopts the principle that the bill of sale takes 
effect from the day of its execution, provided it is registered within the 
short period allowed by the Act, the proposed uniform Bills of Sale Act 
adopts the principle that in certain circumstances the bill of sale takes 
effect only from the time of its registration, provided it is registered 
within the period of time prescribed by the Act, this period of time 
being, however, considerably longer than that allowed by the Ontario 
Act. 

One point that we did not consider in our report last year but 
that has been brought to our attention by the British Columbia 
section of the Canadian Bar Association is this : Does section 4 
subsection (2) mean that until registration the bill of sale is not 
effective as against creditors? If so, it is not effective as against 
existing creditors at all. On the other hand it might 

'
merely mean 

that in competition with an execution creditor, an execution that 
is filed before registration has P!iority over the bill of sale. 

B 

"To Make a Study of the Provisions of All Provincial Acts 
Dealing With the Same Subject Matter as Subsection (2) of 
Section 4 of The Bills of Sale Act and Dealing With Registra-

. . 

tion Periods." 
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I. Provisions of all Acts Dealing with the Same SubJect Matter as 
Section 4, SHbsection (�) . 
Every common law province except British Columbia and 

Ontario has section 4 subsection (2) either as it appeared in the 
1928 uniform Act or in the 1955 uniform Act where it became a 
separate subsection. 

British Columbia's Act provide3 : 

18.  Every bill of sale which is registered in accordance with the 
provisions of this Act shall, subject to the provisions of this Act, have 
and take precedence and priority over any unregistered bill of sale ·of 
the same personal chattels. 

20. When two or more bills of sale comprising in whole or in part 
any of the same personal chattels are registered in accordance with the 
provisions of this Act, they shall, as between themselves and with re
spect to such chattels, subject to a contrary intention appearing from the 
bills of sale themselves, have priority in the order of the dates of re
gistration thereof respectively, and not according to the dates of execu
tion of the bills of sale. 

Ontario's Act which on this point goes back to 1863 says : 

12.  Every such mortgage or conveyance shall operate and take 
effect upon, from and after the day and time of the execution thereof. 

This was originally passed to permit a mortgagee who had 
filed within the statutory period to have priority over a writ of 
execution filed after the mortgage was executed but before it was 
filed . (Barron and O'Brien, 3rd ed., page 442 and 443) 

II. Registration Periods. 

1. Bills of Sale Act, 

(i) Original Registration. 
The uniform provision allowing thirty days from execution 

is in force in every province except British Columbia and Ontario, 
though in Alberta, where there is a central registry for itinerant 
machines, the period for filing in central registry is twenty-one 
days. In British Columbia the period is five days in municipalities 
that have a registration office and twenty-one days in others. In 
the case of motor vehicles there is a central registry and the period 
is five days for four populated counties and ten in the other. In 
Ontario the period is five days except in Haliburton where it is 
ten. 

(ii) Re-registration on Removal to Another District. 

The period in the uniform Act is thirty days after the grantee 
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has notice of permanent removal. Alberta, Manitoba, New Bruns
wick, Nova Scotia and Prince Edward Island have the uniform 

provision. Newfoundland and Saskatchewan have a central re

gistry for all bills of sale and therefore have no provision. British 

Columbia appears to have none. Ontario's period is two months 

from the date of removal. 

(iii) Registration on Removal into the Province. 

In the uniform Act the period is thirty days after the grantee 

has notice of removal. This is in effect in Alberta (except in the 

case of itinerant machines where the bill of sale is filed in central 

registry and the period is twenty-one days after notice of removal) , 
Manitoba, New Brunswick, Newfoundland, Nova Scotia, Prince 
Edward Island and Saskatchewan. British Columbia and Ontario 
appear to have no provision. 

2. Conditional Sales Act, 

(i) Original Registration. 

Under the uniform Act the document must be executed within 
ten days after delivery and must be registered within thirty days 
of execution. This is in effect in British Columbia, New Bruns
wick, Newfoundland and Saskatchewan. In Prince Edward Island 
the period of thirty days is reduced to twenty. In Alberta and 
Nova Scotia the writing must be signed prior to or at the time of 
delivery and the period is thirty days in Alberta (twenty-one for 
itinerant machines) and is twenty in Nova Scotia. In Ontario the 
period is ten days from execution of the contract but the Act is 
silent as to the time limit for executing the contract. Manitoba 
has no Conditional Sales Act. 

(ii) Re-registration on Removal to Another District. 

The uniform Act allows thirty days after the seller has notice 
of removal. Alberta and New Brunswick have the uniform provi
sion. British Columbia, Nova Scotia and Prince Edward Island 
vary it by providing a twenty-day period. Ontario seems to have 
no provision. Newfoundland and Saskatchewan require none 
because of the central registry for all conditional sales. 

(iii) Registration on Removal Into the Province. 

The uniform Act allows thirty days after the seller has notice 
of removal. Alberta has the uniform provision (except in the case 
of itinerant machines where the case is twenty-one days) . So do 
New Brunswick, Nova Scotia and Newfoundland. British Colum
bia and Prince Edward Island reduce the period to twenty days 
after knowledge of removal. In Ontario the period is twenty days 
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after the goods are brought into the province and in Saskatchewan 
it is thirty days. 

c 
"To Obtain the Views of Members of the Bars of all Provinces 
about the Need or Desirability of the Repeal of Subsection (2) 
of Section 4 of The Bills of Sale Act and of Shortening the 
Period for Registration Under Both Acts." 

The secretary of the Alberta Commissioners has written to 
all the secretaries of all the Law Societies to obtain the views of 
those Societies. Some secretaries have acknowledged receipt but 
we doubt that opinions will be received from many provinces 
prior to the 1958 meeting. 

D 

"To Consider the Need for Clarification and Amendment of 
Section 9 of The Bills of Sale Act and of Section 6 and Related 
Sections of The Conditional Sales Act." 
Section 9 of the uniform Bills of Sale Act provides for register

ing a bill of sale, the subject of which is a motor vehicle, in a 
central registry rather than the registry of a registration district 
as is the case with bills for other chattels. It is an exception to the 
general provision but it fails to express any rule where the bill of 
sale concerns both a motor vehicle or vehicles and another chattel 
or chattels. It is therefore doubtful what the Act requires in such 
a case. (In Newfoundland and Saskatchewan there is a central 
registry for all bills of sale so that there is no need of amending 
these provincial Acts.) 

Where the bill of sale relates to both a motor vehicle and 
another chattel, the bill might be registered in one registry only, 
in which case the matter of valid registration for the vehicle or 
chattel in the other registry becomes of importance. Both these 
matters are provided for in some jurisdictions where central 
registration for bills of sale concerning motor vehicles only is 
provided, for example, Alberta (R.S.A. 1955, c. 23, Sections 11 
and 12) and British Columbia (R.S.B .C. 1948, c. 28, s. 13) . 

B�r chapter 4 of 1958, Manitoba, which the year before adopted 
the uniform Bills of Sale Act, amended its Act to make provision 
for the composite bill of sale and its registration. As lVIanitoba had 
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adopted the most recent uniform Act, its amendments have been 
taken as the model for the amendments recommended by us to 

the uniform Act. 

The same situation arises under section 5 of The Conditional 

Sales Act and a similar provision is considered necessary. Both 
recommended amendments are set out in the Appendix hereto. 
In the case of the Saskatchewan and Newfoundland Acts1 the 
problem does not arise because of the central registry therein for 
all conditional sales. 

E 
"To Consider in Consultation with the Quebec Representa
tives the Matters Referred to in Mr. Soper's Memorandum." 

We wrote to the Quebec Commissioners setting out our views. 
At the time of preparing this report there has not been sufficient 
time for a reply from the Quebec Commissioners. 

F 

"To Submit to the Next Meeting of the Conference a Report 
Containing the Recommendations Respecting Amendment of 
Both Acts with a Draft Amending Act or Acts."-

We have submitted our recommendations respecting "D" 
above. Our recommendations respecting ' 'E" will have to await 
word from Quebec and our final recommendation re "A" will have 
to await word from the Law Society. 

All of which is respectfully submitted. 

H. J. WILSON, Q.C., 
W. E. BoWKER, Q.C., 
J. W. RYAN, 

Alberta Commissioners. 
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APPENDIX 

A. Bills of Sale Act (Uniform) 

1 • Section 9 of the Act is amended by adding thereto the 
following subsection : 

Registration 
in case of 
motor vehicle 
and other 
chattels 

Omission to 
register in 
respect of other 
chattels 

Omission to 
register in 
respect of 
motor vehicle 

Manner of 
registration 

(3) The description of a motor vehicle in a bill of sale 
shall include the engine number and the serial number of the 
vehicle. 

NoTE :-Man. 1958, c. 4, s. 2 ;  cf . Alta. and B.C. where only serial number 
is required. 

2. The Act is amended by adding thereto, immediately 
after section 9, the following : 

9a. (1) Where the subject of a bill of sale is a motor vehicle 
and other chattels, registration of the bill of sale shall, sub
ject to subsections (2) and (3) ,  be effected as to the motor 
vehicle in the manner prescribed in section 9, and as to the 
other chattels in the manner prescribed in section 8.  

(2) Where a bill of sale to which subsection (1) applies is 
registered in the manner prescribed in section 9 in respect of a 
motor vehicle comprised therein, but is not registered in the 
manner prescribed in section 8 as to the other chattels com
prised therein, it shall be deemed for the purposes of this Act 
to be sufficiently registered in respect of the motor vehicle. 

(3) Where a bill of sale to which subsection (1) applies is 
registered in a manner prescribed in section 8 in respect of 
the chattels other than a motor vehicle comprised therein, but 
is not registered in the manner prescribed in section 9 as to a 
motor vehicle comprised therein, ·  it shall be deemed for the 
purposes of this Act to be sufficiently registered in respect of 
those other chattels. 

(4) In a case to which subsection (1) applies registration 
may be effected by filing the original bill of sale in one of the 
registration districts in which it is required t6 be registered, 
and by filing in the other registration district in which it is 
required to be registered a duplicate original thereof or a copy 
thereof certified by the proper officer of the registration dis
trict in which the original bill of sale is registered. 

3. Section 10 of the Act is amended by repealing subsection 
(5) and by substituting therefor the following : 

(5) Where the subject of a bill of sale is a motor vehicle 
only, the renewal statement shall be registered in the office of 
the . . . . . . . . . . . . . in (name of capital city). 
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(5a) Where the subject of a bill of sale is a motor vehicle 
and other chattels, the renewal statement shall be registered 
in respect of the motor vehicle as prescribed in subsection 
(5), and in respect of the other chattels as prescribed in sub
sections (3) and (4) , and subsections (2) and (3) of section 9a 
apply thereto, mutatis mutandis. * 

4. Section 12 of the Act is amended by repealing subsection 
(2) and by substituting therefor the following : 

(2) \JVhere the bill of sale is a motor vehicle only, the copies 
of the bil1 and other documents shall be registered in the office 
of the . in (name oj capital city) . 

(3) Where the subject of the bill of sale is a motor vehicle 
and other chattels, the copies of the bill and other documents 
shall be registered in the manner prescribed in subsection (1) 
of section 9a for the registration of such bills of sale, and su.b
sections (2) and (3) of section 9a apply thereto, mutatis mu
tandis. 

NOTE:-The prepared amendments 2, 3 and 4 above not required in New
foundland or Saskatchewan. 

B. Conditional Sales Act (Uniform) · 
1 . Section 6 of the Act is amended by adding thereto the 

following: 
(3) The description of a motor vehicle in the writing evi

dencing the conditional sale shall inc�ude the e:r�gine number 
and the serial number of the vehicle. 

2. The Act is amended by adding thereto, immediately after 
section 5, the following : 

5A. (1) Where the subJ' ect of a conditional sale is a motor Registration in 
case of motor 

vehicle and other chattels, registration of the conditional sale ���������ets 
shall, subject to subsections (2) and (3) ,  be effected as to the 
motor vehicle in the manner prescribed in section 5, and as 
to the other chattels in the manner prescribed in section 4. 

(2) Where a conditional sale to which subsection (1) ap- ������into 
plies is registered in the manner prescribed in section 5, in re- �����fsor other 
spect of a motor vehicle comprised therein, but is not register-
ed in the manner prescribed in section 4 as to the other chattels 
comprised therein, it shall be deemed for the purposes of this 
Act to be sufficiently registered in respect of the motor vehicle . .  

(3) Where a conditional sale to which subsection (l) ap- ?e�����'into 

plies is registered in the manner prescribed in section 4, in ����:�\�hicie 
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respect of the chattels other than a motor vehicle comprised 
therein, but is not registered in the manner prescribed in sec
tion 5 as to a motor vehicle comprised therein, it shall be 
deemed for the purposes of this Act to be sufficiently register
ed in respect of those other chattels. 

(4) In a case to which subsection (1) applies, registration 
may be effected by filing the original writing evidencing the 
conditional sale in one of the registration districts in which it 
is required to be registered, and by filing in the other registra
tion district in which it is required to be registered a duplicate 
original thereof or a copy thereof, certified by the proper offi
cer of the registration district in which the original writing 
is registered. 

3. Section 6 of the Act is amended by repealing subsection 
(2) and by substituting therefor the following : 

(2) Where the subject of the agreement is a motor vehicle 
only, a copy of the agreement shall be registered in the office 
of . . . . . . . . . in (name of capital city) . 

(3) Where the subject of the agreement is a motor vehicle 
and other chattels, the copies of the agreement shall be re.. 
gistered in the manner prescribed in subsection (1) of section 
5A for the registration of such conditional sales, and subsec
tions (2) and (3) of section 5A apply thereto, mutatis mutan
dis. 

4. Section 11 of the Act is amended by repealing subsection 
(5) and by substituting therefor the following : 

(5) Where the subject of a conditional sale is a motor 
vehicle only, the renewal statement shall be registered in the 
office of the . . . . .  in (name of capital city) . 

(5a) Where the subject of a conditional sale is a motor 
vehicle and other chattels, the renewal statement shall be re
gistered in respect of the motor vehicle as prescribed in sub
section (5) and in respect of the other chattels as prescribed 
in subsections (3) and (4) , and subsections (2) and (3) of sec-
5A apply thereto, mutatis mutandis. 

NoTE :-Amendments 2, 3 and 4 above not required in Newfoundland or 
Saskatchewan. 
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APPENDIX G 

(See page 20) 

THE PARTNERSHIP ACT 

REPORT OF THE NEW BRUNSWICK COMMISSIONERS 

To the Conference of Commissioners on 
Uniformity of Legislation in Canada : 

At the 1957 session of the Conference following discussion on 
suggestions for changes in existing Partnership Acts, the follow
ing resolution was adopted : 

RESOLVED that the question of the desirability of the Con
ference considering changes to Partnership Acts be referred to 
the New Brunswick Commissioners for study and report at 
the next meeting of the Conference with a draft Act if, in their 
opinion, changes are desirable. 

The suggestions for changes relate to subsections (1) and (2) 
of section 37 of the New Brunswick Partnership Act. These sub
sections are substantially the same as subsections (1) and (2) of 
section 36 of the Partnership Act, 1890, (Imp.) ,  and are as follows: 

(1) Where a person deals with a firm after a change in 
its constitution, he is entitled to treat all apparent members 
of the old firm as still being members of the firm until he has 
notice of the change. 

(2) An advertisement in The Royal Gazette, or the filing 
of a certificate under the Partnerships Registration Act in the 
registry office for the county in which the principal place of 
business of the firm is situate, shall be notice as to persons who 
had not dealings with the firm before the date of the dissolu
·tion or change so advertised or certified. 

The suggestions for changes are as follows : 

"You will notice that persons dealing with the firm after 
a change can fall into one of two groups, namely, the group 
consisting of those who have dealt with the firm before the 
change and the group consisting of those who have dealt with 
the firm only after the change. The notice and certification 
under subsection (2) does not apply to persons falling in the 
first group. As the persons doing business before the change 
are most likely to make up the majority of the persons doing 
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business after the change, it would seem most important that 
the notice and certification should affect these persons. 

This section has been discussed with some other members 
of the profession and they all agree that the effect of the ad� 
vertising or filing should not be limited to persons who had 
not been dealing with the firm before the change and that the 
section should be revised so that such action would constitute 
notice to all persons." 

Pursuant to the . recommendation of the Conference in 1919, 
the Partnership Act, 1890, (Imp.), which codified the general Eng� 
lish law of partnership, was adopted in New Brunswick, Ontario 
and Prince Edward Island in 1920, at the instance of the Com� 
missioners from those Provinces respectively. The result is that 
the statute is now in force in all the provinces of Canada, except 
Quebec. 

The suggestions for changes are not consistent with the Eng� 
lish law of partnership. In Farrar vs. Delfinne, 1845, 1 C & K, 
580, Cresswell, J. said, "If there has been a general notice, that 
would have been sufficient for all but actual customers ; these, how
ever, must have had some kind of actual notice" . 

In Tower Cabinet Company vs. Ingram, 1949, 2 K.B., 397, 
Linskey, J. said, "Even in that case (Farrar vs. Delfinne) Cress
well, J� laid considerable stress on the question of actual notice'} .  

Lindley on Partnership, 11th edition at page 77 says, "It 
frequently happens that after a dissolution of partnership, one or 
more of the partners continue to carry on the business of the late 
firm under the old name. In applying the doctrine of holding out 
to the retiring partner in such cases, it must be remembered that 
a person who deals with a firm after a change in its constitution is 
entitled to treat all apparent members of the old firm and all 
persons whom he knows to have been members of the old firm as 
continuing to be members until he has notice to the contrary. 
Notice in the Gazette is sufficient notice in the case of persons who 
. had no dealings with the firm before the date of the dissolution 
or change, but in the case of those who had such dealings notice 
in fact must .be proved" .  

Concerning the effect of filing a certificate under the Partner
ships Registration Act, Lindley's reference at page 82 to the Re
gistration of Business Names Act, 1916, (Imp.),  is to the point. 
After referring to the Act as one which will no doubt greatly re
duce the risk of any person, who is not a partner, being held out 
as one, he says, Hit is apprehended, however, that the registra-
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tion under this Act of a change i!l the firm will not, of itself, be 

notice of that change either to the former customers of the firm · 
or even to the general public, for though an index of all the firms, 
and a :file of all the particulars, which have to be registered are 
kept, and are open to public inspection, they are not published, 

and can only be inspected on payment of a fee" . 

In view of the above authorities, it would not appear desirable 
for the Conference to consider changes to the Partnership Acts 
as a result of the suggestions discussed at the 1957 meeting. 

Dated at Fredericton this 16th day of May, 1958. 

M. M. HOYT, 
for the New Brunswick Commissioners. 
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APPENDJX H 

(See page 20) 

THE BULK SALES ACT 

REPORT OF ALBERTA COMMISSIONERS 

At the 1956 Conference it was resolved that the matter of a 
Uniform Bulk Sales Act be referred to the Alberta Commissioners 
for study of the work already done by the Conference and report 
at the next meeting with a draft Act. 

The report of the Alberta Commissioners was distributed to 
the 1957 Conference together with a draft Act (1957 Proceedings, 
Appendix N, page 97) and after some discussion it was decided 
to defer consideration of the report until the 1958 meeting (1957 
Proceedings, page 25) 

During the discussion of the Alberta report at the 1957 meet
ing, we were asked to consider the possibility of having the sale 
in bulk go ahead, where there are only a small number of creditors, 
without resorting to trustees. For instance, where the buyer holds 
back enough money to satisfy the seller's creditors as shown by 
the seller's affidavit, it might be possible to accelerate the selling 
process without any danger to the seller's creditors. 

In principle, we do not see any objection to reducing the red
tape involved in a sale in bulk where it may be done without in
volving the creditors in any extra hazard. Section 6, subsection 
(1) , clause (a) of the draft Act indicates a method whereby waivers, 
consents and trustees may be dispensed with. On the other hand, 
we have no wish to introduce into the bulk sales concept such a 
procedure as a hold-back, which would inevitably give rise to 
complications as great as the waivers, consent and trustee pro
visions. The buyer holding back moneys would, presumably, have 
to become trustee for all creditors and not simply for creditors 
shown in the seller's statement. 

We think that, in the circumstances put to us at the 1957 
meeting, the draft already provides a means of circumventing 
the trustee provisions by a careful use of the provisions of sec
tion 6 (1) (a) . That imperative alternative is not, in terms, re
stricted to the seller. It therefore appears that the provision 
might be made use of by a would-be buyer of stock in bulk, under 
the terms of the sale agreement, to pay out all the creditors 
shown in the seller's statement. If this were done, the Act would 
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have been complied with and section 10 would not operate against 
the buyer. 

Until the matter can be discussed again by the Conference we 
are unable to suggest any solution to this problem by way of an 
addition to the draft Act. 

Since the last meeting of the Conference in 1957, the Canadian 
Bar Journal, Volume 1, No. 2, April 1958, has published an article 
by F. M. Catzman, Q.C., on the Ontario Bulk Sales Act in which 
reference to the Uniform Act is made (page 50) . 

All of which is respectfully submitted. 

H. J. WILSON, Q.C., 
W. F. BOWKER, Q.C.,  

J. w. RYAN, 
Alberta Commissioners. 
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APPENDIX I 

(See page 21 ) 

UNIFORM INNKEEPERS ACT 

REPORT OF NOV A SCOTIA COMMISSiONERS 
1958 

In accordance with the instructions given at the 1957 meeting 
of the Conference (1957 Proceedings, page 23), a further draft of 
this Act is submitted for consideration . 

The following is a summary of the principal differences be� 
tween this draft and the one considered at the 1957 . meeting. 

In Section 1, the definition of "innkeeper" has been enlarged 
with the intent that the term should include any person who would 
be an innkeeper at common law, any person who offered sleeping 
accommodation to the general public without special contract 
even though meals were not provided, and any person who kept 
a motel or similar establishment. The form of the definition fol
lows substantially the definition of innkeeper at common law, as 
found in 18 Halsbury, Second Edition, page 136, and the de
scription of an innkeeper contained in the report of the Law Re
form Committee of Great Britain to the Lord Chancellor in 
April, 1954. This report forms the basis for the English Hotel 
Proprietors Act, 1956, which includes, in Section 1 (3), a defini
tion of "hotel" in terms that are similar to Section 2(b) (i) . 

Since this new definition makes the Act applicable to persons 
who are not innkeepers at common law and, consequently, not 
subject to the liabilities of an innkeeper in respect of the guests' 
goods, it seemed · necessary to impose liability expressly. Ac
cordingly, an attempt has been made in Sections 3 and 4 to limit 
the liability of an innkeeper to that set out in the Act and to im
pose upon the innkeeper, as now defined, the liabilities set out in 
the Act. Existing Acts merely deal with the liability of a person 
who is an innkeeper at common law. This draft attempts to re
move the common law liability of. an innkeeper and to declare 
the liabilities of innkeepers as defined. 

Section 4 is designed to repeat the general proposition that an 
innkeeper is liable as such for loss of or damage to his guests' 
property. It is based substantially on common law as set out in the 
volume of Halsbury quoted above, at pages 150, 154 and 156. 
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The report of the Law Reform Committee states the proposition 

thus : 
"At common law an innkeeper is under a strict liability to 
answer for the loss of all goods brought to the inn by a 
traveller in the sense in which that term has been defined 
by the courts. He is, in effect, an insurer of his guests' 
goods against loss and it is immaterial whether the goods 
are lost by theft, through the negligence or default of an
other guest or by the acts of the innkeeper's own servants." 

Section 5 is an adaptation of Section 2 of the English Act, 
which limits the innkeeper's liability to a guest to goods brought 
by a guest who has registered and within a period that is related 
to the time for which the guest is registered. 

Sections 6 and 10(2) are designed to relieve the innkeeper of 
liability for a motor car or its contents and to prevent the inn
keeper from seizing them to satisfy his account against the guest. 

Section 7 is quite similar to the provisions of the new English 
Act. It is designed to limit the absolute liability of the innkeeper 
but to preserve the right of the guest to recover if the loss. or 
damage was due to the act or default of the innkeeper or his ser
vants. The English Act of 1863, the Acts of Ontario, New Bruns
wick, Newfoundland and Nova Scotia and the Civil Code of 
Quebec limit the absolute liability to amounts varying from 
$40.00 to $150.00. The existing Acts of Manitoba, Saskatchewan,. 
Alberta and British Columbia and the Ordinances of the North
west Territories completely remove the absolute liability but 
leave the innkeeper liable if the guest establishes fault on his 
part. 

Section 8 is common to all Acts and makes it a condition pre
cedent to limitation or removal of liability that notice of Statutes 
be given to guests. 

Section 9 is an attempt to spell out the defences that are open 
to an innkeeper in any case. The common law is stated in similar 
terms at page 156 of Halsbury. 

The succeeding Sections, dealing with the lien of an innkeeper 
and· a lodging-house keeper, are substantially the same as in the 
previous draft. 

Respectfully submitted, 

H. E. READ, 
J.  A. Y. MACDONALD, 
H. F. MUGGAH, 

Nova Scotia Commissioners. 
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AN ACT RESPECTING INNKEEPERS AND 
LODGING-HOUSE KEEPERS 

BE IT ENACTED . . . 

1 .  This Act may be cited as the Innkeepers Act. 

2.  In this Act : 

(a) "inn" means a place of which an innkeeper is the keeper ; 

(b) "innkeeper" means a person who would be an innkeeper 
by common law, and includes, 

(i) the keeper of a house or place who holds out that, to 
the extent of his available accommodation, he will 
provide, without special contract, sleeping accom
modation to any traveller presenting himself who 
appears able and willing to pay a reasonable sum for 
the services and facilities offered and who is in a fit 
state to be received, and 

(ii) the keeper of a motel, auto court or tourist cabin; 

(c) 4 1Vehicle" includes a motor vehicle as defined in the . . .  
Act, a horse and carriage, and chattels used in connection 
with a vehicle. 

· 

3. Except as provided in this Act, an innkeeper is not liable, 
as an innkeeper, for loss of or damage to property brought to the 
inn by a guest. 

4. Subject to this Act, an innkeeper is liable, as an innkeeper, 
for loss of or damage to property brought to the inn by a guest. 

5. Without prejudice to any other liability incurred by him 
with respect to property brought to the inn by a guest, an inn
keeper is not liable, as an innkeeper, for loss of or damage to 
property brought to the inn by a guest except where, 

(a) at the time of the loss or damage sleeping accommodation 
at the hotel had been engaged by or for the guest; and 

(b) the loss or damage occurred during the period commencing 
with the midnight immediately preceding, and ending 
with the midnight immediately following, a period for 
which the guest was a guest at the inn and entitled to use 
accommodation so engaged. 

6. Without prejudice to any other liability of his with re
spect thereto, an innkeeper is not liable, as an innkeeper, for loss 
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of or damage to a vehicle brought to the inn by a guest or to 
property left in such a vehicle. 

7. The liability of an innkeeper, as an innkeeper, for loss or 
damage to the property of a guest is limited to one hundred dollars 
in respect of any one article and five hundred dollars in the ag-
gregate, except where the guest establishes that, 

· 

(a) the property was lost or damaged through the wilful act, 
default or neglect of the innkeeper or his servant; or 

(b) the property was deposited by or on behalf of the guest . 
expressly for safe custody with the innkeeper or his serv
ant authorized or appearing to be authorized for the purw 
pose, and, if so required by the innkeeper or his servant, 
in a container fastened or sealed by the depositor ; or 

(c) the property was offered to the innkeeper or his servant 
for deposit for safe custody and the innkeeper or his 
servant refused to receive it, or, through the default of 
the innkeeper or hiJ:? servant, was unable to receive it. 

8. An innkeeper is not entitled to the benefit of section 7 
unless at the time the property in question was brought to the 
inn a copy of that Section, printed in plain type, was conspicuously 
displayed in all bedrooms ordinarily used by guests and in a place 
where it could conveniently be read by his guests at or near the 
reception office or desk or, where there is no reception office or 
desk, at or near the main entrance to the inn . 

9. An innkeeper is not liable, as an innkeeper, for loss of or 
damage to property of a guest if the innkeeper establishes that, 

(a) the loss or damage was due to the misconduct or negli
gence of the guest or his servant or a person accompanying 
the guest or an act of God or the Queen's enemies; or 

(b) the guest had assumed exclusive charge and custody of 
the property or the room in which the · property was at 
the time of the loss or damage. 

1 0.-(1) Subject to subsection (2) , an innkeeper or a lodging
house keeper has a right to detain any property brought to the inn 
or house by a guest or lodger for his charges for food, .accommo
dation or services furnished to the guest or lodger or on his account. 

(2) Without prejudice to any other right that he has with 
respect thereto, an innkeeper or a lodging-house keeper as such 
is not entitled to detain a vehicle of a guest or its contents. 
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1 1 .-(1) Where an innkeeper's or lodging-house keeper's 
charges for food, accommodation or services remain unpaid for 
one month, the innkeeper or lodging-house keeper, in addition to 
all other remedies provided by law, may sell by public auction 
any property that he has detained pursuant to Section 10. 

(2) Before making a sale under this Section, the innkeeper or 
lodging-house keeper shall give not less than one week's notice of 
the intended sale by advertisement in a newspaper published or 
circulating in the place where the inn or lodging house is kept. 

(3) The advertisement shall state the name of the guest or 
lodger, the amount of his indebtedness, the time and place of sale, 
a description of the property to be sold, and the name of the 
auctioneer. 

(4) The innkeeper or lodging-house keeper may apply the 
proceeds of the sale in payment of the amount due him and the 
costs of the advertising and sale, and shall pay over the surplus, 
if any, to the person entitled to it. 
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APPENDIX J 
(See page 21 ) 

UNIFORM INTESTATE SUCCESSION ACT 

SECTIONS 16 AND 17 

(1950, pp. 48-52; am. 1955, p. 24) 

REPORT OF DR. KENNEDY 

At common law, an illegitimate child was, for inheritance 
purposes, the child of no one. He could inherit from no one and 
no one inherited from him other than a spouse and lawful issue. 
No change was made in the Statute of Distribution of 1670 in 
England. Since then, however, partial modifications have been 
adopted in most jurisdictions. The uniform Act deals with some 
o� the issues. Sections 16 and 17 read as follows :  

1 6. Illegitimate children and their issue shall inherit from 
the mother as if the children were legitimate, and shall inherit 
through the mother, if dead, any real or personal property 
which they would have taken if the children had been legiti
imate. 

1 7. If an intestate, being an illegitimate child, dies leaving 
no widow or issue) his estate shall go to his mother, if living, 
but if the mother is dead his estate shall go to the other children 
of the same mother in equal shares� and if any child is dead the 
children of the deceased child shall take the share their parent 
would have taken if living: 

Provided that where the only persons entitled are children 
of deceased children of the mother, they shall take per capita. 

Section 17 provides for succession to an illegitimate child, and 
in effect allows succession as if the child had been legitimate but 
only to the extent of benefiting the mother and other descend
ants of that mother. It is not clear whether illegitimates and those 
claiming through illegitimates can so inherit; my own view is that 
they may. See section 16. 

Section 16 provides for succession by an illegitimate child and 
his issue. He inherits from the mother or, if she is dead, through 
the mother, in each case as if legitimate. 

Inheritance by the issue (whether illegitimate as well as legit
imate is not stated) of an illegitimate is, under section 16, from 
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the mother of the illegitimate or through her where she is dead, 
again in each case as if the illegitimate were legitimate. There is 
no comparable provision in section 17 for succession to the lawful 
issue of au illegitimate. See Re Carlson (1957) 11 D.L.R. (2d) 485 
(Sask. C .A.) .  The facts are best illustrated by diagram. 

Paternal G.P. A = Maternal G.M. = H. 

/� � 
Uncle Aunt F = M  "Aunt" w X y z 

1 2 I 3 4 5 6 7 

0 
NOTE:-The Intestate was a legitimate child. F, M and the grandparents 

are dead. 

The claimants : 1 & 2: paternal uncle and aunt ;  
3 :  maternal "aunt", illegitimate child of in

testate's maternal "grandmother" ; 

4 - 7 :  maternal "uncles" and "aunts", legitimate 
children of intestate's maternal "grand
mother". 

Section 17 is of no help to claimants Nos. 3-7 because (a) it 
deals with succession to illegitimates only, not to legitimate off
spring of illegitimates; and (b) even if the intestate had been 
illegitimate, the benefits of section . 17 are limited to the mother 
of the intestate and the other children (including illegitimate?) 
of the same mother. Section 16 deals only with inheritance by 
illegitimates and their issue, not inheritance from them. The 
claimants here· were not claiming as illegitimates or lawful issue 
of illegitimates, except claimant No. 3. The court ruled in favour 
of claimants Nos. 1 and 2 only, to the exclusion of all others. It 
might be thought that No. 3 might have a technical claim on this 
last basis. She is an illegitimate who may under section 16 inherit 
from the mother as if legitimate, and "through the mother, if dead, 
any real and personal property which (she) would have taken if 
(she) had been legitimate." But even as a legitimate child of GM 
she could not inherit from I because of M's illegitimacy. 

The real difficulty with sections 16 and 17 today is that they 
endeavour to spell out specific instances when inheritance by, 
from or through an illegitimate may occur. The same problem 
faced those who interpreted early adoption legislation. The solu
tion now achieved for adoption in England, Saskatchewan and 
British Columbia, and by Ontario at its most recent session, is 
to deal with status, not with specific instances of inheritance. 
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Some other Canadian jurisdictions as well as other parts of the 
Commonwealth are approaching this solution. I recommend to 
the Conference consideration of a general rule under which an 
illegitimate person shaH be deemed to be the legitimate child of 
its mother for all purposes of distribution of estates under the 
uniform Intestate Succession Act. Such a rule would not interfere 
with the existing relationship between the illegitimate and the 
father. Further, such a rule would conform to the rule for testate 
succession enunciated by this Conference last year when we 
ad9pted section 34 of the new uniform Wills Act : 

34. In the construction of testamentary dispositions, ex
cept when a contrary intention appears by the will, an illegit
imate child shall be treated as if he were the legitimate child 
of his mother. 

A possible replacement for sections 16 and 17 would read : 

1 6. For the purposes of this Act, an illegitimate child shall 
be treated as the legitimate child of his mother. 

Respectfully submitted, 

GILBERT D.  KENNEDY. 
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APPENDIX K 

(See page �1 ) 

INTESTATE SUCCESSION ACT 

(The following is the form of the Act adopted by the Conference 
in 1950 as amended by the Conference in 1955 and 1958) 

AN ACT TO MAKE UNIFORM THE LAW RESPECTING 
THE DISTRIBUTION OF ESTATES 

OF INTESTATES 

H
ER MAJESTY, by and with the advice and consent of the 

Legislative Assembly of the Province of . . . , 
enacts as follows : 

1 .  This Act may be cited as The Intestate Succession Act. 

2. In this Actt 

(a) "estate" includes both real and personal property; 

(b) uissue" includes all lawful lineal descendants of the an
cestor. 

3. This Act shall apply only in cases of death after its com
mencement. 

4.-(1) If an intestate dies leaving a widow and one child, 
one-half of his estate shall go to the widow. 

(2) If he leaves a widow and children, one-third of his estate 
shall go to the widow. 

(3) If a child has died leaving issue and such issue is alive at 
the date of the intestate's death, the widow shall take the same 
share of the estate as if the child had been living at that date. 

5. If an intestate dies leaving issue, his estate shall be dis
tributed, subject to the rights of the widow, if any, per stirpes 
among such issue. 

6.-(1) If an intestate dies leaving a widow but no issue, his 
estate, where the net value thereof does not exceed $20,000, shal1 
go to his widow. 

(2) Where the net value exceeds $20,000, the widow shall be 
entitled to $20,000 and shall have a charge upon the estate for 
that sum, with legal interest from the date of the death of the 
intestate. 
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(3) Of the residue of the estate, after payment of the sum of 

$20,000, and interest, one-half shall go to the widow and one-half 
to those who would take the estate, if there were no widow, under 
section 7, 8, 9 or 10, as the case may be. 

(4) In this section "net value" means the value of the estate 
wherever situate, both within and without the province, after 
payment of the charges thereon and the debts, funeral expenses, 
expenses of administration and succession duty. 

7.  If an intestate dies leaving ·no widow or issue, his estate 
shall go to his father and mother in equal shares if both are living 
but if either of them is dead the estate shall go to the survivor. 

8. If an intestate dies leaving no widow, issue, father or 
mother, his estate shall go to his brothers and sisters in equal 
shares, and if any brother or sister is dead, the children of the 
deceased brother or sister shall take the share their parent would 
have taken if Jiving. 

9 .  If an intestate dies leaving no widow, issue, father, mother, 
brother or sister, his estate shall go to his nephews and nieces in 
equal shares and in no case shall representation be admitted. 

· 

1 0. If an intestate dies leaving no widow, issue, father, mother, 
brother, sister, nephew or niece, his estate shall be distributed 
equally among the next of kin of equal degree of consanguinity 
to the intestate and in no case shall representation be admitted. 

1 1  . For the purposes of this Act, degrees of kindred shall be 
computed by counting upward from the intestate to the nearest 
common ancestor and then downward to the relative; and the · 
kindred of the half-blood shall inherit equally with those of the 
whole-blood in the same degree. 

1 2. Descendants and relatives of the intestate, begotten before 
his death but born thereafter, shall inherit as if they had been 
born in the lifetime of the intestate and had survived him. 

1 3 .-(1) If any child of a person who has died wholly intes
tate has been advanced by the intestate by portion, the portion shall 
be reckoned, for the purposes of this section only, as part of the 
estate of the intestate distributable according to law; and, if the 
advancement is equal to or greater than the share of the estate 
which the child would be entitled to receive as above reckoned, 
the child and his descendants shall be excluded from any share 
in the estate; but if the advancement is not equal to such share, 
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the child and his descendants shall be entitled to receive so much 
only of the estate of the intestate as is sufficient to make all the 
shares of the children in the estate and advancement equal as 
nearly as can be estimated. 

(2) The value of any portion advanced shall be deemed to be 
that which has been expressed by the intestate or acknowledged 
by the child in writing, otherwise the value shall be the value of 
the portion when advanced. 

(3) The onus of proving that a child has been maintained or 
educated, or has been given money, with a view to a portion, shall 
be upon the person so asserting, unless the advancement has been 
expressed by the intestate, or acknowledged by the child, in 
writing. 

1 4. AU such esta:te as is not disposed of by will shall be dis
tributed as if the testator had died intestate and had left no other 
estate. 

1 5. Subject to the provisions of (The Dower Act in Alberta 
or Manitoba, or any similar Act in the other provinces) ,  no widow 
shall be entitled to dower in the land of her deceased husband 
dying intestate, and no husband shall be entitled to an estate by 
the curtesy in the land of his deceased wife so dying. 

· 1 6. For the purposes of this Act, an illegitimate child shall be 
treated as if he were the legitimate child of his mother. 

1 7. The estate of a woman dying intestate shall be distributed 
in the same proportions and in the same manner as the estate of 
a man so dying, the word "husband" being substituted for 
"widow" the word "her" for "his" the word "she" for ' 'he" and ' . ' ' 

the word "her" for ''him" where such words respectively occur 
in sections 4, 5, 6, 7, 8, 9, 10, and 12. 

1 8.-(1) If a wife has left her husband and is living in adultery 
at the time of his death, she shall take no part of her husband's 
estate. 

(2) If a husband has left his wife and is living in adultery at 
the time of her death, he shall take no part of his wife's estate. 

1 9. This Act shall be so interpreted and construed as to effect 
its general purpose of making uniform the law of the provinces 
that enact it. 

20. This Act shall come into force on the 
of . . . . . . . .  , 19 . .  

day 
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APPENDIX L 

(See page ft1 ) 

UNIFORM RECIPROCAL ENFORCEMENT OF 
JUDGMENTS ACT 

UNIFORM RECIPROCAL ENFORCEMENT OF 
MAINTENANCE ORDERS ACT 

REPORT OF DR. KENNEDY 

These uniform Acts were approved at the 1956 Conference. 
In 1957, notice was taken of the use of the word "jurisdiction' '  
in the statutes, occasionally in the same sentence, in two different 
senses : sometimes in reference to a political territory, and in other 
cases to the authority of the court over the subject matter. The 
1957 Conference resolved that the Judgments Act be amended 
"by substituting another expression for the word 'jurisdiction' 
where it occurs in a number of places in the Act, so that the word 
will be used in one sense only throughout the Act" and I was 
requested to make the changes. As amended the Act was to be 
printed in the proceedings. 

My examination of the two statutes (and it was my belief that 
the two should be exauined even though no formal mention may 
have been made of the second) revealed that the problem existed 
in both Acts, though not as seriously in the second, that four words 
had been used in the Acts :-jurisdiction, country, place and state 
(the latter two in the second Act only) , that a definition of "recip
rocating state" appears in the second Act ("means a jurisdiction 
declared under section 14 to be a reciprocating state") but no 
definition appears in the first Act of any of the words, and that 
the words "territorial jurisdiction" which we had discussed as a 
possible solution also provided difficulty because the territorial 
limits of a county or other lesser court might not extend to the 
limits of the province or other political entity which we had in 
mind, and because these words failed to refer to the entity rather 
than jurisdictional limits of a court. 

I suggested to the Secretary that we use the word "country" 
for "jurisdiction" when referring to a territory or state and, in 
the light of the fact that the second Act had a definition of the 
words "reciprocating state", that we substitute the words "recip
rocating country" and provide, in the first Act a definition of 
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::country" and "reciprocating country". Further, that "country" 
be substituted for "jurisdiction" when used in that sense in both 
Acts (eleven places in the first Act, three in the second) . I further 
noted four other matters which I thought ought to be attended 
to at the same time. The Secretary quite properly thought that 
in the light of the addition of the second Act, the added matters 
and some difficulties he foresaw in the use of the word ' 'country'', 
that I should report to the whole Conference this year. I readily 
agreed and am now pleased to do so. 

On further refiexion and discussion locally, I now recommend 
for the consideration of the Conference : 

(a) The substitution of the word � 'territory" for the word 
' 'jurisdiction" wherever the latter has been used in the sense of 
the former, namely, 

Judgments Act :-s. 2 (1) (a), lines 6 and 8 ;  
s. 2 (1) (c), line 3 ;  
s. 2 (2) , line 5;  
s. 3 (1) , line 2 ;  
s. 3 (6) (b) ,  line 3 only; 
s. 3 (6) (c) , beginning of line 5 only; 
s. 11 (1) , lines 2 and 5 ;  
s. 11(2), lines 2 and 5. 

Maintenance Act:-
s. 2 (e), line 1 ;  

• s. 14(1) (2), line 2 in each case. 
NoTE:-Instead of the word "territory" the word "state" might be substi

tuted in each of places just listed. However, in most cases the word 
' 'territory" reads better than the word "state" and I therefore 
prefer the word "territory". If "state" is used the next recommenda
tion need not be considered. 

(b) Substitute in the Maintenance Act for the word ' 'state" 
wherever used the word "territory". This includes the definition 
section and would change the words "reciprocating state" to 
"reciprocating territory".  I make the recommendation for the 
sake of uniformity in the two statutes as I prefer to use either the 

,. word "territory" or the word "state" in both statutes and not 
one in one and the other in the other. The changes occur as fol
lows :-

s. 2 (e), lines 1 and 2 ;  
s .  3 (1), lines 3 and 5 ;  
s .  3 (3),  line 8 ;  
s. 4, lines 5 and 9 ;  

s .  5 (1), lines 4 and 11; 
s.  5 (3) (b) ,  line 2;  
s .  5 (4), line 2;  
s .  5(7) , line 7; 
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s. 6 (8), line 7;  
s. 8,  line 3 ;  
s. 10, line 2 ;  
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s. 11, line 2 ;  
s .  14(1), line 5 ;  
s.  14(2) ,  line 4 .  

(c) The third recommendation is that the word "place" in 
section 2 (c) , line 3 of the Maintenance Act, be changed to "ter
ritory". There seems to be no explanation of the use of the word 
"place" in this one situation. 

(d) Further carrying out the principle of uniformity of langu
age, the word "country" in line 8 of section 3 (2) of the Judg
ments Act should be changed to "territory". This recommenda
tion assumes that some word is needed at this place and is subject 
to the next recommendation. 

' 

(e) Further in the sake of uniformity may I draw attention 
to the following phrases appearing in the two statutes : 

"under the laws of the country of the original court" : s. 
3 (2) ,  line 8, JA. 

"under the law of the original court" : s. 3 (6) (a) (ii), line 
1, JA. 

"According to the law in force in the place where the 
maintenance order was made" : s. 2 (c) MA. 

"Under the law in force in the iurisdiction where it was 
made" : s. 2 (1) (a) , lines 5 to 6, JA. 

These four quotations illustrate some of the difficulty in select
ing suitable words. Under recommendations already made in 
paragraphs (a) and (c) above, the word "jurisdiction" in the 
fourth quotation and the word "place" in the third quotation 
would have been changed to "territory" or "state" . The same is · 
true of the word ' 'country" in the recommendation in paragraph 
(d) above, but subject to a suggestion now made that the phrase · 
containing the word "country" in this paragraph be changed to 
read "under the law of the original court" .  If this suggestion were 
adopted then the word "country" would disappear and no sub
stitute for it would be needed. The suggestion would also make 
the word "laws" singular to conform to its use in the other cases 
quoted. In any case there should be a separate recommendation 

· with respect to "law" if the recommendation as to the deletion 
of the word "country" or its substitute is not adopted. 

(f) Earlier I referred to four additional matters about which 
I had written to the Secretary last Fall. 

(1) It is my belief that the !definitions of "judgment" 
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in the JA and "maintenance order" in the MA operate to ex
clude affiliation orders from both Acts. Is this intended? This 
result would seem to come about by the exclusion from the 
definition of "judgment" in the JA of orders for alimony or 
for maintenance of a wife, a former wife or a child or an order 
made against a putative father of an unborn child for the 
maintenance or support of the mother. This specific exclusion 
does not include an affiliation order in so far . as it is an order 
for the maintenance of the illegitimate child as I assume that 
the exception excepting orders for maintenance of a wife, former 
wife or a child refers to legitimate children only, and the order 
with respect to the putative father refers to the maintenance 
of the mother only. However, under the Judgments Act no 
order for registration is to be made if the judgment debtor 
would have a good defence if an action were brought on the 
original judgment: s. 3 (6) (g) , and it is my understanding that 
any order which is not final, that is an order which is variable 
at least as to the future amounts such as an affiliation order, 
was not the subject of a common law action on a foreign judg
ment and the debtor therefore would have had a good defence 
if an action had been brought on the original judgment. On 
the other hand, the definition of "maintenance orders" speci
fically excludes affiliation orders. I do not understand the 
partial exclusion of some of those orders from the definition 
in the one Act and the full exclusion of such orders from the 
definition in the other Act. While, as I have suggested, the 
operation of the Acts is to exclude all such orders from both 
Acts, should we so exclude them? 

(2) The definitions just referred to of "judgment" and 
"maintenance order" do not coincide in a further particular, 
namely the exclusion from one of the orders for the payment 
of money as "alimony or as maintenance for a wife or former 
wife or a child". The other, I believe, is meant to take up what 
was excluded from "judgment" but merely refers to an order 
other than an order of affiliation for the periodical payment of 
money towards the maintenance of the wife or any other de
pendant of the person against whom the order was made. In a 
jurisdiction where both of these statutes are adopted the 
court would probably and quite properly look at the two 
statutes together, see that one referred to alimony as distinct 
from maintenance, and to wife as distinct from former wife, 
while the other did not make the same distinctions but mere
ly referred to maintenance and to wife. Should we clarify this 
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situation so that a court does not hold that an order for ali
mony in favour of a former wife is excluded from1both ,Acts? 
I recommend that the language of exclusion in the definition 
of "judgment" be used as the language of inclusion in the de
finition of ( (maintenance order". 

(3) The schedule in the Judgments Act, paragraph (6) 
is, I suggest, misleading in that it asks for the amount of the 
"Claim" in the original court-a matter which, I suggest, is 
totally irrelevant. What is relevant is the "Claim as allowed" 
or something to that effect. The certificate deals with both 
defended and undefended cases and in either case the amount 
allowed might be well below that claimed. The meaning is 
reasonably clear to those of us in Canada who are working 
with the Act, but the certificate is to be given by the original 
court, a foreign court in some cases, and I recommend that 
the language be clarified for the use of the foreign court. 

(4) Section 3 of the Judgments Act deals with the require
ment of a certificate from the original court. The section sets 
out the fact that the applicant for registration shall produce 
the certificate and what it shall contain as set out in the 
schedule. Suppose an applicant in the Province of Nova 
Scotia was seeking to enforce a judgment obtained in the 
Province of Ontario. The judgment creditor must produce 
from a court in the Province of Ontario the certificate as re
quired in Section 3 and submit this certificate with his ap
plication to the Nova Scotia court. The section makes clear 
what is to be produced to the Nova Scotia court, the register
ing court. Should the original court be given power to issue 
this certificate? My own view is that a court in a province or 
territory such as Ontario which adopts this uniform Act 
would, under this Act and by implication, have the power to 
issue the certificate which the Act adopted in Nova Scotia re
quires the judgment creditor to produce. It is true that the 
adoption of the Act in Nova Scotia cannot operate to bind 
the Ontario courts or vice versa, and because of this there may 
be some doubt as to whether the statute operates both ways, 
not only to require the judgment creditor to produce the certi
ficate but to empower the courts of the same province or ter
ritory to issue the certificate when the situation is reversed. 
Might this point be clarified by the enactment of a simple 
provision, possibly a separate section between sections 3 and 
4, reading somewhat as follows : 
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"Where the original court is a court in the province or ter
ritory of (insert name of enacting territory), that court 
has jurisdiction to issue the certificate referred to in section 
3." 

(g) There are a few other small points which I will recom
mend be considered in the reprint of the statute : 

(1) The exception in the definition of "judgment" in the 
Judgments Act excepting orders for maintenance of the mother 
against putative fathers of unborn children presently deals 
only with orders made against the putative father of an un
born child and apparently does not deal with an order made 
against the father of an illegitimate child for the same pur
pose--maintenance of the mother. I have already noted the 
question of the maintenance of the child. Could the word "un
born" be omitted, and if thought necessary something added 
to indicate, after "child" in either or both places where it is 
used, that illegitimate children are to be included? 

(2) Should the last word in section 3 (1)  be omitted, 
namely, the word "accordingly"? The section reads in short 
"Where judgment has been given in a court in a reciprocating 
jurisdiction (territory) the judgment creditor may apply . . .  
to have the judgment registered . . .  and on any such appli
cation the courts may order the judgement to be registered 
accordingly.' '  

(3) Should the last word in section 3(2) be changed from 
"dismissed" to "disposed of"? The section deals with occa
sions when the application for registration may be made ex 
parte and concludes with these words "and in which, under 
the laws of the country of the original court, the time within 
which an appeal may be brought against the judgment has 
expired and no appeal is pending or an appeal has been made 
and has been dismissed." May there not be occasions where 
an appeal has been made and allowed and yet allowed in part 
only? 

(4) The phrase "conflict of laws" is used in section 3(6) (a) 
(i) as an adjectival phrase modifying the word "rules" and 
should be hyphenated. Further, in clause (ii) of the same para
graph I suggest the deletion of the word "alleged" where it 
appears in lines 3 and 4. 

(5) I suggest the deletion of the last two lines of clause 
(a) of section 3 (6) and reading "or without such jurisdiction 
and without such authority". 
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(6) I suggest the addition of the word "had" before the 

word "agreed" in line 5 of section 3 (6) (c) . The language 
would then read :-

" (6) No order for registration shall be made if it is 
shown . . .  that, 

(c) the judgment debtor, being the defendant in the 
proceedings, was not duly served with the process of 
the original court and did not appear, notwithstanding 
that he was ordinarily resident or was carrying on 
business within the jurisdiction of that court or had 
agreed to submit to the jurisdiction of that court ; or" . 

(7) I recommend the deletion of the word "original" in 
line 2 of section 3 (6) (g) . The language presently reads :-

"(6) No order for registration shall be made if it is 
shown . . .  that, 

(g) the judgment debtor would have a good defence 
if an action were brought on the original judgment". 

Section 12 which preserves the action at common law reads:
"Nothing in this Act deprives the judgment creditor 

of the right to bring an action on his judgment or on the 
original cause of action . . . " . 

Further, "judgment" is defined in section 2. 

(8) In section 4 the date for selecting the rate of exchange 
is the date of "the entry of the judgment in the original court" . 
Other occasions when it is necessary to secure a date or refer 
to a date for purposes of time appear in section 3 (1) : "within 
six years after the date of the judgment" ; and in section 7 (1) 
(a) : "within one month after the registration". The compar
able provision in the Maintenance Act dealing with selection 
of a date for rate of exchange purposes is contained in section 
3 (3) and refers to ''the date of the order of the court in the 
reciprocating state11 •  There is in this case no reference to the 
entry of the order. I suggest the deletion from section 4 of the 
Judgments Act of the words "of the entry" in the words "On 
the basis of the rate of exchange prevailing at the date of the 
entry of the judgment in the original court" . This recom
mendation is simply for uniformity with the other references 
in the Act. I should also note that one of the items required 
in the scheduled certificate is the date of the entry of the 
judgment, but nowhere is the date of the judgment itself re
quired so far as the certificate is concerned. 
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(9) There is a typographical error in line 4 of section 
11(1) : ureciprocal" should read "reciprocating". This sec- ' 
tion deals with the power of the L.G. in C. to make orders 
where a foreign state has made comparable provisions and then 
reads:-. 

uHe may by order declare it to be a reciprocal jurisdiction 
for the purposes of this Act." 

In all other places in this and the Maintenance Orders Act 
the word used is "reciprocating" including the next subsection 
dealing with the power of the L.G. in C. to revoke the orders 
so made. 

(10) May I draw attention to one other matter in con
nection with the scheduled certificate. The first numbered item 
requires a certifying officer to state the date of issue of the 
writ of summons and that proof was furnished to the court of 
service upon the defendant by delivery of a copy to him and 
leaving it with him and "exhibiting the original thereof to 
him at the time of the service" . It is my understanding that 
it is not always necessary to exhibit the original, the original 
is not always exhibited in ordinary common law practice, and 
that we might be imposing a hardship on those who seek to 
enforce a judgment from another province or territory by 
allowing enforcement only in those cases where it can be 
shown that the original was exhibited at the time of service. 
I recommend the deletion of the following words from para .. 
graph (1) :-"and exhibiting the original thereof to him at the 
time of the service". A further amendment might be made in 
paragraph numbered (4) in the scheduled certificate. This 
paragraph deals with appeals and requires the certifying 
officer to certify that the time for appeal has expired and that 
no appeal is pending, or that an appeal against the judgment 
was made and was dismissed and that the time for any further 
appeal has expired and that no further appeal is pending. I 
would suggest the addition, after the word "pending" just re
ferred to of the words "or as the case may be". The addition 
would allow for cases where an appeal has been made and 
allowed in whole or in part. 

(h) A final point which I should mention is in connection 
with the Maintenance Act. We have run into difficulties in British 
C olumbia on occasions in connection with the designation by the 
Attorney-General of one court as the court under the Act and 
then finding that the person against whom the order was made 
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had moved to another part of the Province. The power of the 
Attorney-General to designate a new court had been questioned 
and in order to avoid this problem in the future we inserted, when 
adopting the new Act this year, the following section immediately 
following section 8 of the Uniform Act:-

"8A. The designation of a court by the Attorney-General 
for any purpose under this Act does not prevent the Attorney
General from designating another court with respect to the 
same order." 
After the above recommendations have been dealt with by 

the Conference I suggest that the two Acts be reprinted in this 
year's Proceedings as amended. 

All of which is respectfully submitted, 

GILBERT D. KENNEDY. 
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APPENDIX M 
(See page 22) 

AN ACT TO FACILITATE THE RECIPROCAL 
ENFORCEMENT OF JUDGMENTS 

H
ER MAJESTY, by and with the advice and consent of the 

Legislative Assembly of the Province of . . . . . . . . , 
enacts as follows : 

1 .  This Act may be cited as "The Reciprocal Enforcement 
of Judgments Act" . 

2.-(1) In this Act, 
(a) "judgment" means a judgment or order of a court in a 

civil proceeding, whether given or made before or after 
the commencement of this Act, whereby a sum of money 
is made payable, and includes an award in an arbitration 
proceeding if the award, under the law in force in the 
state where it was made, has become enforceable in the 
same manner as a judgment given by a court in that state, 
but does not incJude an order for the periodical payment 
of money as alimony or as maintenance for a wife or 
former wife or reputed wife or a child or any other de� 
pendant of the person against whom the order was made; 

(b) Hjudgment creditor" means the person by whom the 
judgment was obtained, and includes his executors, ad
ministrators, successors, and assigns; 

(c) "judgment debtor" means the person against whom the 
judgment was given, and includes any person against 
whom the judgment is enforceable in the state in which 
it was given; 

(d) "original court" in relation to a judgment means the court 
by which the judgment was given ; 

(e) "registering court" in relation to a judgment means the 
court in which the judgment is registered under this Act. 

(2) All references in this Act to personal service mean actual 
delivery of the process, notice, or other document, to be served, 
to the person to be served therewith personally; and service shall 
not be held not to be personal service merely because the serv
ice is effected outside the state of the original court. 
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3.-(1) Where a judgment has been given in a court in a :�r���:���� ��r 
reciprocating state, the judgment creditor may apply to the . 

iudgment 

Court (name of appropriate court in province) 

within six years after the date of the judgment to have the judg
ment registered in that court, and on any such application the 

court may order the judgment to be registered. 

(2) An order for registration under this Act may be made !f����tion 
ex parte in any case in which the judgment debtor, 

(a) was personally served with process in the original action ; 
or 

(b) though not personally served, appeared or defended, or 
attorned or otherwise submitted to the jurisdiction of the 
original court, 

and in which, under the law in force in the state where the judg
ment was made, the time within which an appeal may be made 
against the judgment has expired and no appeal is pending or an 
appeal has been made and has been disposed of. 

(3) In a case to which subsection (2) applies, the application ��;;i��i��ai 
shall be accompanied by a certificate issued from the original court required 

court and under its seal and signed by a judge thereof or the clerk 
thereof. 

(4) The certificate shall be in the form set out in the Schedule, �:it'ill�te 
or to the like effect, and shall set forth the particulars as to the 
matters therein mentioned. 

(5) In a case to which subsection (2) does not apply, such �Po;iY!:"afi�n in 
notice of the application for the order as is required by the rules other cases 

or as the judge deems sufficient shall be given to the judgment 
debtor. 

(6) No order for registration shall be made if it is shown by ��is���ri�� of 

the judgment debtor to the court to which application for re
gistration is made that, 

(a) the original court acted either 

(i) without jurisdiction under the conflict-of-laws rules 
of the court to which application is made, or 

(ii) without authority, under the law in force in the state 
where the judgment was made, to adjudicate con
cerning the cause of action or subject matter that 
resulted in the judgment or concerning the person 
of the judgment debtor; or 

(b) the judgment debtor, being a person who was neither 
carrying on business nor ordinarily resident within the 
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state of the original court, did not voluntarily appear or 
otherwise submit during the proceedings to the juris
diction of that court; or 

(c) the judgment debtor, being the defendant in the proceed
ings, was not duly served with the process of the original 
court and did not appear, notwithstanding that he was 
ordinarily resident or was carrying on business within 
the state of that court or had agreed to submit to the 
jurisdiction of that court; or 

(d) the judgment was obtained by fraud ; or 

(e) an appeal is pending or the time within which an appeal 
may be taken has not expired; or 

(f) the judgment was in respect of a cause of action that for 
1·easons of public policy or for some similar reason would 
not have been entertained by the registering court; or 

(g) the judgment debtor would have a good defence if an 
action were brought on the judgment. 

(7) Registration may be effected by filing the order and an 
exemplification or a certified copy of the judgment with the (prop
er officer) of the court in which the order was made, whereupon 
the judgment shall be entered as a judgment of that court. 

4. Where the original court is a court in the Province (or 
Territory) of . (insert name of enacting prov
ince or territory) that court has jurisdiction to issue a certificate 
for the purposes of registration of a judgment in a reciprocating 
state. 

5. Where a judgment sought to be registered under this Act 
makes payable a sum of money expressed in a currency other than 
the currency of Canada, the registering court, or, where that 
court is the (Supreme) Court, the (registrar) of that court, shall 
determine the equivalent of that sum in the currency of Canada 
on the basis of the rate of exchange prevailing at the date of the 
judgment in the original court, as ascertained from any branch 
of any chartered bank; and the registering court or the (registrar) , 
as the case may be, shall certify on the order for registration the 
sum so determined expressed in the currency of Canada; and, 
upon its registration, the judgment shall be deemed to be a judg
ment for the sum so certified. 

�=[i1i:;- 6. Where a judgment sought to be registered under this Act 
����(�������) is in a language other than the (English) language, the judgment 
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or the exemplification or certified copy thereof, as the case may 
be, shall have attached thereto for all purposes of this Act a 

translation in the (English) language approved by the court, and 
upon such approval being given the judgment shall be deemed 
to be in the (English) language. 

1. Where a judgment is registered under this Act, Effect of 
registration 

(a) the judgment, from the date of the registration, is of the 
same force and effect as if it had been a judgment given 
(or entered) originally in the registering court on the date 
of the registration and proceedings may be taken thereon 
accordingly 7 except that where the registration is made 
pursuant to an ex parte order, no sale or other disposition 
of any property of the judgment debtor shall be made 
under the judgment before the expiration of the period 
fixed by clause (b) of subsection (1) of section 8 or such 
further period as the registering court may order; 

(b) the registering court has the same control and jurisdiction 
over the judgment as it has over judgments given by it
self ; and 

(c) the reasonable costs of and incidental to the registration 
of the judgment, including the costs of obtaining an ex
emplification or certified copy thereof from the original 
court and of the application for registration, are recover
able in like manner as if they were sums payable under 
the judgment if such costs are taxed by the proper officer 
of the registering court and his certificate thereof is en
dorsed on the order for registration. 

8.-(1) Where a judgment is registered pursuant to an ex �ra�r�rte 
parte order 7 

(a) . within one month after the registration or within such 
further period as the registering court may at any time 
order, notice of the registration shall be served upon the 
judgment debtor in the same manner as a (writ of sum
mons or statement of claim) is required to be served; and 

(b) the judgment debtor, within one month after he has had 
notice of the registration, may apply to the registering 
court to have the registration set aside. 

(2) On such an application the court may set aside the re
gistration upon any of the grounds mentioned in subsection (6) 
of section 3 and upon such terms as the court thinks fit. 
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9.-(1) At the time of, or after, making an application under 
section 3, the applicant may further apply, ex parte, to the re
gistering court for an order that all debts, obligations, and liabili
ties owing, payable, or accruing due to the judgment debtor frorn 
such person as may be named in the application be attached. 

(2) A judge of the registering court, upon considering the ap
lication for registration of the judgment and the certificate of the 
original court accompanying it, and upon production of such 
further evidence as he may require, may, if he deems it proper, 
make the order mentioned in subsection (1) ; and the order when 
made shall be deemed to be a garnishment order before judg
ment, and the rules of the registering court with respect to such 
garnishment orders shall apply thereto. 
NOTE :-The inclusion of section 9 to be optional in each adopting province; 

and, if adopted, the wording to be varied to suit the procedure in 
the courts of the province. 

1 0. Rules of court may be made respecting the practice and 
procedure, including costs, in proceedings under this Act; and, 
until rules are made under this section, the rules of the registering 
court, including rules as to costs, mutatis mutandis, apply. (This 
section to be changed to suit the rule-making procedures in the 
province.) 

1 1  . Subject to the rules of court, any of the powers conferred 
by this Act on a court may be exercised by a judge of that court. 

1 2.-(1) Where the Lieutenant-Governor in Council is 
satisfied that reciprocal provisions will be made by a state in or 
outside Canada for the enforcement therein of judgments given 
in (name of province) ,  he may by order declare it to be a recipro
cating state for the purposes of this Act. 

(2) The Lieutenant-Governor in Council may revoke any 
order made under subsection (1) and thereupon the state with 
respect to which the order was made ceases to be a reciprocating 
state for the purposes of th1s Act. 

1 3. Nothing in this Act deprives a judgment creditor of the 
right to bring action on his judgment, or on the original cause of 
action, 

(a) after proceedings have been taken under this Act; or 
(b) instead of proceeding under this Act, 

and the taking of proceedings under this Act, whether or not the 
judgment is registered, does not deprive a judgment creditor of 
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the right to bring action on the judgment or on the original cause 
of action. 

1 4. This Act shall be so interpreted as to effect its general ;:�;�:� 
purpose of making uniform the law of the provinces that enact 
it. 

SCHEDULE 

Under The Reciprocal Enforcement of Judgments Act 
of the Province of 

CANADA 

Province of 

(or as the case may be) 

CERTIFICATE. 

To all to whom these Presents shall come . . . GREETIN G :  
I t  is hereby certified that, among the records enrolled i n  the court 
of. . at . . . , before the 
Honourable . . . a Justice (Judge) of the said 
Court, in the Procedure Book there is record of an action, numbered 
as No. 
BETWEEN : 

Plaintiff(s) 
and 

Defendant(s) 

1 .  The writ of summons (statement of claim) (or as the case may 
be) was issued on the . . day of. . . . . . 19 . . . , 
and proof was furnished to this court that it was served on the 
defendant by delivery of a copy thereof to him and leaving it 
with him. 

2. No defence was entered, and the judgment was allowed by 
(proof, default, or order) . . . .  

or 
2.  A defence was entered and judgment was allowed at the trial 

(or as the case may be) . .  

3. Judgment was given on the. day o£. . 19 

4. Time for appeal has expired and no appeal is pending (or An 
appeal against the judgment was made and was dismissed by 
the Court of Appeal and the time for any further appeal has 
expired and no further appeal is pending, or as the case may be.) 
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5. Further details if any. 

6. Particulars : 
Claim as allowed . . . . . . . . . . 

Costs to judgment . . . . . . .  . 

Subsequent costs . . . . . . .  . 

Interest . . . . . . . . . . . . 

Paid on . . . . . . . . . . . . . . . . . . . . .  . 
And the balance remaining due on 
said judgment for debt, interest and 
costs is the sum of . . . . . . . . . . . . 

$ 
$ 
$ 
$ 
$-----
$ 

$-----

All and singular which premises by the tenor of these presents we 
have commanded to be certified. 

IN TESTIMONY WHEREOF we have caused the Seal of our said Court 
at. . . . . . . . . . . . . . . . . . . . . . . . . . . . to be hereunto affixed. 

WITNESS, The Honourable. . . . . . . . . a Justice (Judge) of 
our said Court at. . . . . . . . . . . . . . . . . . . .  this. . . . . . . . . . . . day of 
. . . . . . . . . . . . . . . . . . . . . . . .  A.D. 19 . .  . 

SEAL A Justice (Judge) of the Court of 
or 

Clerk of the Court of 
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AN ACT TO FACILITATE THE ENFORCEMENT OF 
MAINTENANCE ORDERS 

H
ER MAJESTY, by and with the advice and consent of the 

Legislative Assembly of the Province of . . . . . . . . , 
enacts as follows : 

1 .  This Act may be cited as "The Reciprocal Enforcement Short title 

of Maintenance Orders Act". 

2. In this Act, Interpretatim 

(a) "certified copy", in relation to an order of a court, means ��=��fied 
a copy of the order certified by the proper officer of the 
court to be a true copy; 

(b) •tcourt" means an authority having statutory jurisdic- "court" 

tion to make maintenance orders ; 
(c) "dependant" means a person that a pBrson against whom "dependant" 

a maintenance order is sought or has been made is liable 
to maintain according to the law in force in the state 
where the maintenance order is sought or was made; 

(d) "maintenance order" means an order for the periodical :�!�t;t,tenance 
payment of money as alimony or as maintenance for a 
wife or former wife or reputed wife or a child or any other 
dependant of the person against whom the order was 
made; and 

(e) "reciprocating state" means a state declared und o.r sec- "reciprocatinl " state" 
tion 15 to be a reciprocating state. 

ENFORCEMENT OF MAINTENANCE ORDERS MADE IN 
RECIPROCATING STATES 

3.-(1) Where, either before or after the coming into force E( nfor.cem)entf · 
province o 

of this Act, a maintenance order has been made against a per .son madi 1te!landce 
or ers ma e 

by a court in a reciprocating state, and a certified copy of the elsewhere 

order has been transmitted by the proper officer o£ the recipro-
cating state to the Attorney-General, the Attorney-General shall 
send a certified copy of the order for registration to the proper 
officer of a court in (province) designated by the Lieutenant
Governor in Council as a court for the purposes of this section, 
and on receipt thereof the order shall be registered. 

(2) An order registered under subsection (1) has, from the Err!Jct of. 
d f . . t t' th f d ff d b .  reJJstratwn 

ate o 1ts regis ra wn, e same orce an e ect, an , su Ject to 
this Act, all proceedings may be taken thereon, as if it had been 
an order originally obtained in the court in which it is so register-
ed, and that court has power to enforce the order accordingly. 
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�og��:�i�n (3) A maintenance order that makes payable sums of money 
currency expressed in a currency other than the currency of Canada shall 

not be registered under subsection (1) until the court in which it 
is sought to register the order, or, where that court is the (Supreme) 
Court, the (registrar) of that court, has determined the equiva
lent of those sums in the currency of Canada on the basis of the 
rate of exchange prevailing at the date of the order of the court 
in the reciprocating state, as ascertained from any branch of any 
chartered bank ; and the court or the (registrar), as the case may 
be, shall certify on the order the sums so determined expressed in 
the currency of Canada and, upon the registration of the order, 
it shall be deemed to be an order for the payment of the sums so 
certified. 

MAINTENANCE ORDERS AGAINST NON-RESIDENTS 

�t�:i�����ce 4. Where, either before or after the coming into force of this 
i�1�r:o��:) Act, a court in (province) has, on the application of a dependant 

who is resident in the province} made a maintenance order against 
a person and it is proved to the court that the person against 
whom the order was made is resident in a reciprocating state, the 
court shall, on the request of the person in whose favour the order 
was made, send a certified copy of the order to the Attorney-General 
for transmission to the proper officer of the reciprocating state. 

�ai�s����ce 5.-(1) Where an application is made to a court in (province) 
orders agaildn�t by a dependant who is resident in the province, for a main ten-' person res mg 

. o<utsi4e >. ance order against a person and it is proved that that person is 
· prov1nce . 

resident in a reciprocating state, the court may, in the absence 
of that person and without service of notice on him, if after hear
ing the evidence it is satisfied of the justice of the application, 
make any maintenance order that it might have made if a sum
mons had been duly served on that person and he had failed to 
appear at the hearing; but an order so made is provisional only 
and has no effect until it is confirmed by a competent court in 
the reciprocating state. 
NOTE:-In this subsection and elsewhere in the draft where the word "sum

mons, is used, each province should use the term appropriate to its 
own courts. 

�neJ������:ipts (2) Where the evidence of a witness who is examined on an 
application mentioned in subsection (1) is not taken in shorthand, 
the evidence shall be put into the form of a deposition; and the 
deposition shall be read over and signed by the witness and also 
by the judge or other person presiding at the hearing. 
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Where an order has been made pursuant to subsection (1), ��'?e�:!�na�fd, 

II transmission 'l 
the court sha prepare, of documents ' 

to Attorney-
(i) a statement showing the grounds on which the making General 

of the order might have been opposed if the person 
against whom the order was made had been duly 
served with a summons and had appeared at the 
hearing, and 

(ii) a statement showing the information that the court 
possesses for facilitating the identification of the 
person against whom the order was made and ascer
taining his whereabouts; and 

(b) the court shall send to the Attorney-General for trans
mission to the proper officer of the reciprocating state, 

(i) a certified copy of the order, 

(ii) the depositions or a certified copy of the transcript 
of the evidence, and 

(iii) the statements referred to in clause (a) . 

4 Wh 
• • 

l d d d th" 
• h Power to take 

( ) ere a provislona or er rna e un er IS sectiOn as new evidence 
come before a court in a reciprocating state for confirmation, and o

n renvoy 

the order has by that court been remitted to the court in (prov-
ince) that made the order for the purpose of taking further 
evidence, the court in (province) shall, after giving the notice 
prescribed by the rules, proceed to take the evidence in like man-
ner, and subject to the like conditions, as the evidence in support 
of the original application. 

(5) Where upon the hearing of the evidence taken under sub- ��ron 
section (4) it appears to the court in (province) that the order renvoy 

ought not to have been made, the court may rescind the order, 
but in any other case the depositions or a certified copy of the 
transcript of the evidence, if it was taken in shorthand, shall be 
sent to the Attorney�General and dealt v..>ith in like manner as the 
depositions or transcript ·of the original evidence. 

( 6) The confirmation of an order made under this section �rl�i�af�ourt 
does not affect any power of the court that originally made the ����a:or 
order to vary or rescind the order, but an order varying an original 
order has no effect until it is confirmed in like manner as the 
original order. 

(7) Where, after an order made under this section is con- Jrr���:i�� 

firmed, the court that originally made the order makes a varying ��dc��ding 

or rescinding order, that court shall send a certified copy thereof, 
together with the depositions or a certified copy of the transcript 
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of any new evidence adduced before the court, to the Attorney
General for transmission to the proper officer of the reciprocating 
state in which the original order was confirmed. 

(8) An applicant for a provisional order under this section 
has the same right of appeal, if any, against a refusal to make the 
order as he would have had against a refusal to make a mainten
ance order if a ·summons had been duly served on the person 
against whom the order is sought to be made. 

CONFIRMATION OF MAINTENANCE ORDERS MADE IN 
RECIPROCATING STATES 

6.-(1) Where, 
(a) a maintenance order has been made by a court in a recip

rocating state and the order is provisional only and has 
no effect until confirmed by a court in (province) ; 

(b) a certified copy of the order, together with the depositions 
of witnesses and a statement of the grounds on which the 
order might have been opposed if the person against whom 
the order was made had been a party to the proceedings, 
is received by the Attorney-General ; and 

(c) it appears to the Attorney-General that the person against 
whom the order was made is resident in (province) , 

the Attorney-General may send the documents to a court desig
nated by the Lieutenant�Governor in Council as a court for the 
purposes of this section; and upon receipt of the documents the 
court shall issue a summons calling upon the person against whom 
the order was made to show cause why the order should not be 
�onfirmed, and cause it to be served upon such person. 

(2) At a hearing under tl:lis section the person on whom the 
summons was served may raise any defence that he might have 
raised in the original proceedings if he had been a party thereto, 
but no other d�fence ; and the statement from the court that made 
the provisional order, stating the grounds on which the making 
of the order might have been opposed if the person against whom 
the order was made had been a party to the proceedings, is con
' elusive evidence that those grounds are grounds · on which objec
tion may be taken. 

(3) Where, at a hearing under this section, the person who 
was served with the summons does not appear or, having appeared, 
fails to satisfy the court that the order ought not to be confirmed, 
the court may confirm the order, either without modification or 
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with such modific.ations as the court, after hearing the evidence, 
considers just. 

(4) Where the person against whom a summons was issued [0°:!'rt0t1��it1 
under this section appears at the hearing and satisfies the court �g:� ��d.�� 
that, for the purpose of any defence, it is necessary to remit the 
case to the court that made the provisional order for the taking 
of any further evidence, the court may so remit the case and 
adjourn the proceedings for the purpose. 

Wh 
. . 

l d h b fi d d th' Variation or (5) ere a proV1s10na or er as een con rme un er IS rescission or 
. . b . d . d d . l 'k "f "t h d 

order that 
sectiOn, 1t may e vane or rescm e m 1 e manner as 1 1 a has been 

. . ll b d b th fir . d h 
confirmed 

or1gma y een rna e y e con mmg court; an w ere, on an 
application for rescission or variation, the court is satisfied that 
it is necessary to remit the case to the court that made the order 
for the purpose of taking further evidence, the court may so remit 
the case and adjourn the proceedings for the purpose. 

(6) Where an order has been confirmed under this section, !:J���tor 

the perso\"1 bound thereby has the same right of appeal, if any, 
against the confirmation of the order as he would have had 
against the making of the order if the order had been an order 
made by the court confirming the order. 

(7) An order confirmed under this section has, from the date 
of its confirmation, the same force and effect, and, subject to this 
Act, all proceedings may be taken thereon, as if it had been an 
order originally obtained in the court in which it is so confirmed, 
and that court has power to enfor<;.e the order accordingly. 

(8) Where an order sought to be confirmed under this section go���:�i�n 
makes payable sums of money expressed in a currency other than currency 

the currency of Canada, the confirming court, or where that court 
is the (Supreme) Court, the (registrar) of that court, shall deter-
mine the equivalent of those sums in the currency of Canada on 
the basis of the rate of exchange prevailing at the date of the pro-
visional order of the court in the reciprocating state, as ascer-
tained from any branch of any chartered bank; and the confirming 
court or the (registrar) ,  as the case may .be, shall certify on the 
order when confirmed the sums so determined expressed in the 

. currency of Canada, and the order when confirmed shall be 
deemed to be an order for the sums so certified. 

GENERAL 

7. A court in which an order has been registered under this �n��d��ment 
Act or by which an order has been confirmed under this Act, and 
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the officers of the court, shall take all proper steps for enforcing 
the order. 

8. Where under this Act a document is sent to the Attorney
General for transmission to the proper officer of a reciprocating 
state, the Attorney-Genera] shall transmit the document ac
cordingly. 

9.  The designation of a court by the Attorney-General for 
any purpose under this Act does not prevent the Attorney-General 
from designating another court with respect to the same order. 

10.  The Lieutenant-Governor in Council may make rules 
prescribing the practice and procedure, including costs, under 
this Act. 
NoTE :-To be varied to suit the requirements of each adopting province. 

1 1  . A document purporting to be signed by a judge or officer 
of a court in a reciprocating state shall, until the contrary is 
proved, be deemed to have been so signed without proof of the 
signature or judicial or official character of the person appearing 
to have signed it, and the officer of a court by whom a document 
is signed shall, until the contrary is proved, be deemed to have 
been the proper officer of the court to sign the document. 

1 2. Depositions or transcripts from shorthand of evidence · 
taken in a reciprocating state, for the purposes of this Act, may 
be received in evidence before the Courts in (province) under 
this Act. 

1 3. Where a maintenance order sought to be registered or 
confirmed under this Act is in a language other than the (English) 
language, the maintenance order or a certified copy thereof shall 
have attached thereto, for all purposes of this Act, a translation 
in the (English) language approved by the court ; and upon such 
approval being given the maintenance order shall be deemed to 
be in the (English) language. 

saving 1 4. Nothing in this Act deprives a person of the right to 
obtain a maintenance order instead of proceeding under this Act. 

�C:!�:r�:ting 1 5.-(1) Where the Lieutenant-Governor in Council is satis
states fied that reciprocal provisions will be made by a state in or outside 

Canada for the enforcement therein of maintenance orders made 
within (province) ,  the Lieutenant-Governor in Council may by 
order declare it to be a reciprocating state for the purposes of 
this Act. 
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(2) The Lieutenant-Governor in Council may revoke any �;���i\�� or , 

order made under subsection (1) ; and thereupon the state with 
respect to which the order was made ceases to be a reciprocati.ng 
state for the purposes of this Act. 

:j 

1 6. This Act shall be so interpreted as to effect its general g�!��r�ation1 
purpose of making uniform the law of the provinces that enact it. 
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APPENDIX N 

(See page 22) 

UNIFORM SURVIVORSHIP ACT 

REPORT OF DR. KENNEDY 

The uniform Act was adopted in 1939 and amended in 1949. 
The revision as amended appears in the 1949 Proceedings at page 
43. Further amendments were made in 1956 and 1957. British 
Columbia,had adopted the original Act in 1939 and had amended 
its Act in 1953 by the addition of section 2 (4) and in doing so 
anticipated the amendments recommended by the Conference in 
different language in 1956. As British Columbia had not enacted 
any of the other amendments recommended by the Conference 
up until this year all earlier amendments, together with the new 
language for subsection (4) of section 2, with a very slight modi
fication, were included in this year's re-enactment of the survivor
ship legislation by British Columbia. Those responsible for the 
British Columbia legislation this year noted a considerable dif
ference in language between subsection (3) recommended in 1939 
(amended 1949) and subsection (4) recommended in 1956. It was 
felt that the language of subsection (4) was an improvement on 
the language of subsection (3) and that if the Conference were 
today recommending the statute for the first time or doing a com
plete revision of the statute it would probably make the language 
of (3) and (4) more or less uniform. With this in mind British 
Columbia departed in $Ubsection (3) from the language of the 
uniform draft and used as a model the language of subsection (4) 
recommended by the Conference. Subsection (3) it will be re
called deals with the exception where a testator provides for a 
gift over in case of the death of a beneficiary, while subsection (4) 
deals with the exception where a testator provides for a substitu
tional appointment of a personal representative should the orig
inal person named predecease him or die in circumstances render
ing it uncertain which of them survived the other. 

So far I am merely reporting on action taken by British 
Columbia at its latest session. I should also report that in re
enacting this legislation British Columbia added to the statute 
three further sections dealing with a slightly different problem
namely the presumption of death - and renamed the statute the 
"Survivorship and Presumption of Death Act" . However, the 
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basic provisions of the Conference's uniform Survivorship Act 
are retained. 

Shortly after British Columbia's new legislation received third 
reading I received a copy of suggestions from a member of the Bar 
about the failure of the new subsection (3) to cover all possible 
situations that may arise in circumstances of joint disaster in 
relation to wills. The problem was a matter of substance and 
related not merely to one of drafting, and I therefore requested 
that the Secretary place this Act on the agenda. At this stage I 

think it would be wise to set out the exjsting subsections (3) and 
(4) of the Uniform Act followed by British Columbia's subsections 
(3) and (4) : 

Uniform Act 
2.-(3) Where a testator and a person who, if he had 

survived the testator, would have been a beneficiary of property 
under the will, die at the same time or in circumstances render
ing it uncertain which of them survived the other, and the will 
contains provision for the disposition of the property in case 
that person had not survived the testator, or died at the same 
time as the testator or in circumstances rendering it uncertain 
which survived the other, then for the purpose of that dis
position the will shall take effect as if that person had not 
survived the testator or died at the same ti�� as the testator 
or in circumstances rendering it uncertain which survived the 
other as the case may be. (1939, Am. 1949) . 

(4) Where a will contains a provision for a substitute 
personal representative in case of the occurrence of any of the 
following circumstances, namely, that an executor named in 
the will 

(a) does not survive the testator, 

(b) dies at the same time as the testator, or 

(c) dies in circumstances rendering it uncertain which of 
them survived the other, 

if the testator and any executor named in the will die at the 
same time or in circumstances rendering it uncertain which 
of them survived the other or if the named executor does not 
survive the testator, then, for the purposes of probate, the 
case for which the will provides shall be deemed to have oc:.. 

. curred. (1956) 
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British Columbia's Legislation 

3.- (S) Where a will contains a provision for the disposi
tion of property operative upon the occurrence of any of the 
following circumstances, namely, that a person named as a 
beneficiary in the will, 

(a) does not survive the testator; or 

(b) dies at the same time as the testator; or 

(c) dies in circumstances rendering it uncertain which of 
them survived the other; 

and where the person would have been a beneficiary of property 
under the will had he survived the testator, if the testator and the 
person die at the same time or in circumstances rendering it 
uncertain which of them survived the other, or if the person 
does not survive the testator, then, for the purpose of that 
disposition, the case for which the will provides shall be deemed 
to have occurred. 

(4) Where a will contains a provision for a substitute 
personal representative operative upon the occurrence of any 
of the following circumstances, namely, that an executor 
named in the will, 

(a) does not survive the testator; or 

(b) dies at the same time as the testator; or 

(c) dies in circumstances rendering it uncertain which of 
them survived the other;  

and if the testator and the executor named in the will die at 
the same time or in circumstances rendering it uncertain 
which of them survived the other, or if the named executor 
does not survive the testator, then, for the purposes of probate, 
the case for which the will provides shall be deemed to have 
occurred. (1958, c. 57) 
The point which is raised in connection with British Colum

bia's new subsection (3) and which is equally applicable to the 
uniform subsection (3) is that it deals with the

' 
situation only 

where the testator and a beneficiary are involved in the circum
stances listed. It would appear that the subsection is not operative 
where the persons whose order of death is important but uncertain 
are not testator and beneficiary but testator and a named person 
other than a beneficiary but upon whose death in a certain order 
other persons are dependent for taking a benefit. It has been 
suggested to me that if subsection (3) is intended to cover all 
possible situations that may arise in circumstances of joint dis-
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asters then the words italicized in the British Columbia version 
should be deleted. ' 'Let us assume a testator provides in his will 
that his estate is to go to A's children if A survives him but if he 
does not then to B's children, and A and the testator die in a plane 
crash together. A is not named as a beneficiary in the will but the 
will does contain a provision for the disposition of property as 
above noted operative if the person named does not survive the 
testator.'' 

Subsection (3) of the Uniform Act is subject to the same 
difficulty because it is limited to the situation where a testator 
and a person who, if he had survived the testator, "would have 
been a beneficiary of property under the will". 

There may be some question of how often such a problem 
arises. I suggest that so far as possible our uniform Acts should 
endeavour to cover all situations particularly in relation to wills 
where draftsmen may wish to rely on the complete coverage of 
the survivorship legislation rather than having to draft their own 
clauses in each case. Further, I have been surprised in the last 
few years about the number of cases in which provision is made 
for a gift dependent upon whether a certain person survives or 
does not survive another, yet in which that person is not a bene" 
ficiary. I would recommend to the Conference that consideration 
be given to the elimination of the provision presently limiting 
subsection (3) to death of testator and beneficiary. Implementa
tion of this recommendation might require a complete rewriting 
of the uniform subsection (3) . It would merely require the elim= 
ination of the words italicized in British Columbia's subsection 
(3) . In view, however, of remarks made earlier about British 
Columbia's selection of the new subsection (3) ,  it may be that 
the Conference would wish to give consideration to a redraft of 
subsection (3) of the Uniform Act along the lines of the Uniform 
Act's subsection (4) as British Columbia has already done. 

The implementation of the recommendation contained in the 
preceding paragraph would not, however, even yet cover all situa
tions in wills where it is important to determine the order of 
death. For example, there may be a gift to the issue of A if A dies 
leaving issue but if he dies without issue then a gift to B.  If A 
and his sole issue die in the same plane crash it becomes important 
to determine their order of death. As the issue will be younger 
the general presumption will prevail and he will be presumed to 
have survived the older. This type of case is not within subsection 
(3) because the testator is not involved as one of the persons whose 



108 

order of death is important. Yet this is a further type of case 
which ought to come within subsection (3) not within the general 
rule in subsection (1) . The operation of the general rule by having 
the younger survive and giving the gift to the younger, namely 
the issue of A, now dead, largley defeats the intention of the 
testator. I raise for the Conference's consideration the question 
whether this additional problem might be solved by the substitu
tion for the words "the testator" of the words "another person". 
Certain other minor changes might be necessary in the language 
of the section which would then read : 

(3) Where a will contains a provision for the disposition 
of property operative upon the occurrence of any of the fol
lowing circumstances, namely that a person named in the will, 

(a) does not survive another person ; or 
(b) dies at the same time as another person ; or 
(c) dies in circumstances rendering it uncertain which of 

them survived the other, 
if the other person and the person named die at the same time 
or in circumstances rendering it uncertain which of them sur
vived the other or if the named person does not survive the 
other person then for the purpose of that disposition, the case 
for which the will provides shall be deemed to have occurred. 
We have also received a suggested change in language in 

British Columbia's new subsection (4) which for these purposes 
is practically identical with the uniform subsection (4) . That 
change would substitute for the last thirteen words which read 
in either version tithe case for which the will provides shall be 
deemed to have occurred" of the words "the provision becomes 
operative". The reason for the suggested change is to tie the 
governing part of the subsection into the same language as the 
opening part which in the British Columbia version reads as 
follows : 

Where a will contains a provision for a substitute personal 
representative operative upon the occurrence of any of the 
following circumstances, namely, . . . 1 1  

(The opening words of the uniform subsection are the same except 
for the italicized words "operative upon" which read "in case 
of" .) The suggestion appears particularly appropriate in the case 
of the British Columbia version and would be equally applicable 
to British Columbia1s subsection (3) .  I draw this suggestion also 
to the attention of the Conference. 
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If, as a result of this report changes are made I would recom
mend that the whole Act, which is very short, as amended to date 
be set out in the report of the Conference at the same time chang
ing the language from the draftsman's former use of 11shall" to his 
modern use of the present tense in all subsections. 

All of which is respectfully submitted, 

GILBERT D. KENNEDY. 
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APPENDIX 0 
(See page 22) 

LEGITIMATION 

REPORT OF THE ALBERTA COMMISSIONERS 

At the 1954 meeting the following resolution was adopted 
(1954 Proceedings, page 21) : 

RESOLVED that the draft uniform Legitimation Act at
tached to the Manitoba Report be referred to the Alberta 
Commissioners for the incorporation therein of the changes 
made at this meeting, for further study and for report to the 
next meeting with a revised draft Act. 
In 1956 the Alberta Commissioners asked for instructions on 

a number of points and the matter was referred back (1956 Pro
ceedings, page 27) . The Alberta Commissioners have prepared a 
draft Act which is attached as Schedule A. 

It might help to review the history of the subject of legitima
tion in the Conference. In 1919 the Conference considered a draft 
Act to provide for legitimation by subsequent marriage and also 
to declare legitimate the children of a bigamous marriage entered 
into in good faith and in the belief that the first spouse was dead 
(1919 Proceedings Canadian Bar Association, page 274) . The 
meeting revised the draft and dropped the second provision 
(page 277). When the draft was circulated for approval some 
members disapproved of the form and in 1920 a new draft was 
presented (1920 Proceedings Canadian Bar Association, page 322) . 
The Conference adopted the 1919 form (page 311) . Some prov
inces enacted the 1919 uniform Act and some the 1920 version 
Act. Nova Scotia's Act took a different form. 

In 1932 the Conference appointed the Nova Scotia Com
missioners to report on possible amendments to the uniform Act, 
in the light of the English Legitimation Act of 1926 (1932 Pro
ceedings, pages 19 and 20) . Mr. Sidney Smith reporting in 1933 
for the Nova Scotia Commissioners . recommended no change in 
the uniform Act (1933 Proceedings, page 35) . 

In 1950 the report on amendments to the uniform Act called 
attention to the fact that Ontario had in 1950 dealt · with the 
children of a marriage that took place after an order presuming 
death of an earlier spouse and that since 1927 · Ontario had de
clared legitimate the children of a marriage entered into bona 
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fide in the belief that the first spouse was dead (1950 Proceedings, 
page 85) .  

The Conference requested the Ontario Commissioners to make 

a complete study of the question of legitimation (1950 Proceed

ings, page 25). 

The main recommendations of the Ontario Commissioners 

were :  
1. To continue to include in legitimation by subsequent mar

riage the children of adulterine connection. 

2. To avoid the phrase "born out of wedlock" because this phrase 
might exclude children of an adulterine connection. 

3. To make sure the legitimated child is provided with kin so as 
to exclude any claim of the Crown. 

4. To make legitimate the children of void marriages in the fol
lowing threee cases : 
(a) where there has been a declaration presuming death, 

(b) where notification of death has been given by the armed 
services, and 

(c) where there is bona fide belief in the death of the first 
spouse. 

5. To provide that children of voidable marriages be legitimated 
as provided by the English Act of 1949. (Now Matrimonial 
Causes Act, 1950.) 

6. To study the legal position of children of void marriages gen
erally and to consider whether to legitimate them. 

The subject was referred to the Manitoba Commissioners 
(1951 Proceedings, page 21) . In 1954 the Manitoba Commission
ers brought forward a draft Act (1954 Proceedings, page 115) . 
It deals with three main cases : 

1. Legitimation by subsequent marriage. 

2. Legitimation of the children of a void marriage in the three 
cases specified in the Ontario report. 

3. In other cases where a marriage is declared void to provide 
that the court could declare the children legitimate where 
either parent believed at the time of conception that the mar
riage was valid. 

During discussion of the Manitoba draft two opinions emerged
void and voidable marriages should be distinguished and con
sideration should be given to provide for a conflicts rule; i.e., 
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what test should be applied to determine when to recognize a 
foreign legitimacy or legitimation? 

In 1956 the Alberta Commissioners raised a number of prob
- lems which were then discussed in general terms. 

The new draft embodies all of the Ontario recommendations. 
In the case of void marriages our recommendation embodies all 
void marriages made in good faith and, of course, includes the 
three specific cases referred to in the Ontario report; it also abol
ishes the Wright-Grove rule and establishes a statutory rule of 
conflicts. 

The draft Act prepared by the Alberta Commissioners is at
tached as Schedule "A" to this report. The sections thereof are 
discussed here together with the problems or difficulties that each 
section was designed to overcome. 

Section 1 

This section is the short title and it is recommended that the 
original short title be retained. 

Section 2 

This section is an interpretation section and is related to the 
terminology used in sections 6 to 9 of the attached draft. The de
fined terms will be discussed in the sections in which they occur. 

Section 3 
3. Where a decree of nullity is granted in respect of a voidable 

marriage, a child who would have been the legitimate or legitimated 
child of the parties to the marriage if it had been dissolved, instead of 
being annuUed, at the date of the decree continues to be their legitimate 
child notwithstanding the annulment. 

This section is derived from the Matrimonial Causes Act, 
1950, of the United Kingdom, (1950, c. 25, s. 9) .  As this provi
sion is designed to preserve to a person the status of legitimacy 
that was held immediately before the annulment decree, it dif
fers from the other provisions of the draft whereby the status of 
legitimacy is bestowed either by the provision or by an event that 
under the terms of the Act has the effect of making legitimate a 
person who would theretofore have been a bastard child. For that 
reason section 3 precedes the other legitimating provisions of the 
draft Act. 

Because of its retrospective effect an annulment decree in the 
case of a voidable marriage bastardizes the children born of that 
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marriage who would before a decree, and if no decree were made, 
have been legitimate children. This section would prevent the 
bastardizing effect of an annulent decree and would continue the 
status of legitimacy acquired by birth within the voidable mar

riage by giving to a decree of annulment the same effect, in this 
respect, as follows from a divorce decree. 

Although the recommended provision follows the English model 

it makes a reference to a "legitimated" child that is not found in 
the English provision. This reference should make it abundantly 
clear that section 3 extends to the status acquired by a child 
whose parents intermarry after the birth of the child and there
by legitimate the child by the subsequent marriage, which is later 
found to have been voidable. 

Section 4 
4. Where the parents of an illegitimate person marry or have mar

ried one another, before or after the commencement of this Act, then, 
tf the father of the iUegitimate person was or is at the date of the mar1 iage 
domiciled in (Alberta) , the marriage renders that person, if living, legiti
mate :from the time of his birth. 

This section follows substantially the present English and 
Newfoundland provisions, except as to the time from which the 
legitimation is effective . (The English provision is 1 926, c. 50, s. 
1 (1 ) ;  the Newfoundland provision is R.S.N. 1952, c. 1 64, s. 3(1 ) .) 

This provision authorizes legitimation by subsequent marriage 
and we recommend it as a substitute for the present uniform 
provision. (In 1933 the Nova Scotia Commissioners recommended 
that the uniform Act be not changed after reviewing it in the light 
of the English Legitimacy Act of 1926 (1933 Proceeding3, page 
35). The proposed draft provision departs from that recommenda
tion, but it is considered that there is sufficient justification for 
this course.)  

In studying the legitimation statutes to obtain a conflicts 
rule, two separate observations of judge3 in two provinces brought 
to our attention a difficulty inherent in the uniform provision. In 
Re W 56 O.L.R. 611 at page 612 Riddell J. commented : 

. . .  quoad any property in the province there can be no doubt that 
the Legislature of the province has power of declaring that. any person 
is legitimate, and of determining the succession or devolution of any 
property, and this notwithstanding In Re Wright's Trust (1856) ,  2 K & J 
595. The question is, has the Legislature by the statute just mentioned, 
effectively declared that the property of N. W. shall be disposed of as 
though he were from and after the first of July 192l legitimate? 

I have no difficulty from (sic) one anomalous result of giving full 
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effect to the Act, namely, that N.W. would be illegitimate in England 
and legitimate in Ontario : 

In Re Jamieson (Gregory) (Alberta Appellate Division) . 63 
D.L.R. 365 at page 367 Stuart J.A. commented : 

Our legislature only enacts laws for this Province, and even with 
respect to the statute creating legitimacy per subsequens matrimonium 
I should have some doubt as to how far it could apply, until at least a 
domicile is acquired here, to a foreign birth followed, for example, by 
a foreign marriage or how far other courts might be induced by the 
comity principle to recognize the status ascribed to the child by our 
statutes even after birth or domiciliation here. 

It will be seen that the two observations refer to different 
aspects of legitimation : Riddell J. was speaking of capacity or 
incidents of the status, while Stuart J. was primarily concerned 
with the status acquired by legitimation. The authorities in the 
conflict of laws are concerned with the difference between status 
and the incidents ascribed to or following from the status. A 
perusal of the Newfoundland and the English statutes will show 
that the draftsmen of these statutes were very careful to give 
status first and then to describe in detail the results following 
from that status. The draftsman of the Nova Scotia statute 
was also careful to make this distinction. The uniform Act does 
not. Our draft does. Section 4 creates status but does not pur
port to have the effect of giving to the person on whom the 
status is bestowed the incidents of legitimation outside the prov
ince. Other jurisdictions should recognize the status created by 
section 4 but they might apply their own law in determining the 
incidents that flow from the status. 

In order to obtain the recognition of status elsewhere there 
must be some relationship to the province creating the status. 
There is not such expressed relationship in the uniform Act. This 
means either that the uniform Act requires no relationship or al
ternatively that it requires the relationship laid down by the 
Wright-Grove rule, viz., that the father of the child must be domi
ciled both at the time of the birth and of the marriage in a jur� 
isdiction that recognizes legitimation by subsequent marriage. 

The first of these alternatives seems to be favoured by Falcon� 
bridge and In Re W. The other is applied In Re Levy. (N.S.) 20 
M.P.R. 309 (1 9"-7) . In our opinion the latter is the sounder view. 
If the Act does not specify some other connecting factor then the 
Wright-Grove rule applies to section 4 in the absence of some other 
judicially created rule. It is agreed that the Wright-Grove rule 
is undesirable. In our opinion a better rule is domicile of the 
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father at the time of the marriage. This is what the English Act 
provides and by expressing it explicitly all doubt is removed. 
This is our reason for incorporating the English provision. 

Another matter of less immediate importance, but dealt with 
by Newfoundland and England in their provision for bestowing 
status upon the offspring of a subsequent marriage, is not men
tioned by the uniform Act, That is the peculiar situation that 
arises when at the time of the subsequent marriage of the par
ents of a child, that child is deceased. In point of status only, 
it would seem a completely futile gesture to bestow legitimation 
upon a deceased person, and a waste of the legislative power. 

There is only one situation where it would have any signifi
cance and that is when the deceased child left a spouse or issue. 
However, in that case it is only necessary to remove the con
sequences of bastardy for the surviving spouse or issue of the de
ceased illegitimate person. They would then stand in the same 
position as though the deceased had been legitimated. This is 
done in a following section. Under Quebec law the position at the 
present time is clear ; the subsequent marriage does not legitimate 
a deceased child who dies without issue. (Orrell vs. Tkachena 
(1942 Que. K.B. 621 ) .) 

Section 5(1 )  
5. (1) Where after the commencement of this Act a person is born 

of parents who before his birth contracted a marriage that is void under 
the law of (Alberta) , then, that person is legitimate from the time of 

his birth, if 

(a) the void marriage was entered into before a person entitled to solem
nize marriages under the law in force at the place where it was 
entered into and was registered or recorded in substantial com
pliance with that law; 

(b) at least one party to the void marriage entered into the form of 
marriage in good faith and in ignorance that any impediment ex
isted in fact or in law that rendered the marriage void ; and 

(c) the father of that person is domiciled in (Alberta) at the date of 

that person's birth. 
This subsection is intended to confer legitimacy upon the 

children of certain putative marriages ; it is not intended to have 
any application to births before the commencement of the Act. 
Three conditions are necessary before a legitimation could be ef
fected under this provision, namely : (1) that the apparent mar
riage be regular in form so that it gives to all the world every 
appearance of a valid marriage ; (2) that one party at least to the 
apparent marriage be acting in good faith and in ignorance of 
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any impediment to a valid marriage, at the time of the attempted 
marriage; and (3) that there be a relationship of persons concern
ed to the legitimating jurisdiction so that no question would arise 
as to the intent and extent of the legitimating provision. 

The first two of these requirements follow in substance the 
civil law rules with respect to the legitimating effect of putative 
manhge. A putative marriage has been defined as follows: 

A putative marriage is one contracted in the bona fide belief on the 
part of one, or both, of the parties that they are free to marry, whereas 
there is in fact an impediment to the marriage. In these circumstances, 
although there is no marriage, yet by reason of the good faith of one or 
both of the parties, the children procreated before the impediment is 
discovered are according to the institutional writers entitled to the 
status of legitimacy, . . .  
(Gloag and Henderson, Introduction to the Law of Scotland as 

quoted at page 770 Conflicts of Laws, 2nd. Ed. Falconbridge) . 

The Quebec Civil Code refers to the subject of legitimation 
by putative marriage in Article 164 as follows: 

164. If good faith exist on the part of one of the parties only, the 
marriage (the putative marriage) produces civil effects in favour of such 
party alone and in favour of the children issue of the marriage. 

(The bracketed words are added) . Civil Code of Lower Canada, 
J olinson, 1 923 at page 48. 

Under Scots law as interpreted by the House of Lords, a puta
tive marriage must be a regular one and the error involved must 
be one of fact and not an error of law. This is not so in the case 
of Quebec law as interpreted by the Supreme Court of Canada 
in Stephens v. Falchi (1938 S.C.R. 35.1,-), where an error of law 
did not prevent the void marriage being given effect to as a puta
tive marriage. We have attempted to preserve the broader con
cept for the purposes of legitimating offspring. 

The desire to legitimate children of void marriages is based 
upon two premises : (1) the parties thereto may have very good 
reasons for thinking that they are competent to marry because 
of belief in the death of a previous spouse, or because they are 
unaware of facts making their marriage void ; (2) the marriage 
gives to the outside world the appearance of legitimacy so far 
as any children of that marriage are concerned, and this appear� 
ance continues so long as it is not destroyed by a public pronounce
ment or some public display of the voidness of the marriage. 

It seems just and desirable to give to the child the status that 
it purports to have. 
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We think that the Ontario recommendation to make legiti
mate the children of void marriages in three specific cases is based 
on the above reasoning. The only difference is that we have broad
ened the provision to include all cases where one party has acted 
in good faith. The effect of this, combined with section 3 would 
give the status of legitimacy to the offspring of voidable or void 
marriages, without regard to the difference between void and 
voidable marriages arising from the fact that Lord Lyndhursts' 
Act is not in force in all provinces. 

Section 5(2) 
(2) Where after the commencement of this Act a person is born of 

parents who after his birth contract a marriage that is void under the 
law of (Alberta), that person, if living, is legitimated from the time of 
the void marriage, if 

(a) the void marriage was entered into before a person entitled to 
solemnize marriages under the law in force at the place where it 
was entered into and was registered or recorded in substantial com
pliance with that law; 

(b) at least one party to the void marriage entered into the form of 
marriage in good faith and in ignorance that any impediment ex
isted in fact or in law that rendered the marriage void; and 

(c) the father of that person is domiciled in (Alberta) at the date of 
the void marriage. 

This subsection is not intended to have any application to 
events occurring before the commencement of the provision. 
Where applicable the provision would permit of legitimation by 
a subsequent void marriage, that is to say, it would enable the 
principle of section 4 to apply to void marriages meeting the re
quired conditions discussed under subsection (1) of this section. 

When persons who are the parents of illegitimate children 
enter into a form of marriage, the marriage, even though void, 
has the outward appearance of legitimating the children of the 
parties. That is, section 4 would appear to apply and the children 
would appear to have been legitimated. This appearance would only 
be destroyed in the public mind by a pronouncement of a public 
nature that the marriage is a nullity. In these circumstances it 
seems desirable to remove the stigma of bastardy from the in
nocent children. The subsequent void marriage that purports to 
be a real marriage is a convenient means of effecting that pur
pose . It wm be observed that there is no legitimation back to the 
date of birth under this section. Because of the nature of the 
event, it seemed desirable to have the legitimation coincide with 
the event. However, we hold no firm convictions on this point 
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and would see no great difficulty in making the legitimation r� 
troactive as in section 4. 

Section 5(3) 
(3) Subsection (1)  does not apply to legitimate a person born more 

than eleven months after a finding is made by a court, in the jurisdiction 
in which his mother resides or is domiciled, in a civil or criminal pro
ceeding, either on the issue of the void marriage or incidental to a pro
ceeding in the court, that the marriage of his parents is void. 

This subsection gives a purely arbitrary rule for preventing 
the application of subsection (1) in circumstances where the ap
parent cloak of wedlock has been publicly removed so that to the 
world at large there is no longer any apparent legitimacy of the 
offspring of the irregular relationship. It seems desirable to apply 
an arbitrary period of time rather than a rule that operates by 
reference to the time of conception or to a state of mind or know
ledge in either of the parties at any particular period. The rule 
suggested is simply a rule of convenience, and easier of determina
tion than a state of mind or state of knowledge of either or both 
parties at any period. 

General 
Sections 3, 4 and 5 apply to status only. The following sec

tions relate to the incidents to be given to the status by the domes
tic law, to recognition of foreign acquired status, to incidents to be 
attached in cases where the status of legitimacy is not given, 
and to other miscellaneous matters. 

Section 6 
6. (1) A legitimated person and his spouse, children or more remote 

issue are entitled to take any interest, 

(a) in the estate of an intestate dying after the date of legitimation; 

(b) under any disposition coming into operation after the date of legiti
mation, 

in like manner as if the legitimated person had acquired legitimacy by 
birth in lawful wedlock. 

(2) Where the right to property depends on the relative seniority 
of the children of any person, and those children include one or more 
persons legitimated by subsection (2) of section 5, the legitimated person 
shall rank as if he had been born on the day when he became legitimate 
by virtue of this Act, and if more than one legitimated person became 
legitimated at the same time, they shall rank as between themselves in 
order of seniority. 

(3) This section applies only if and so far as a contrary intention 
is not expressed in the disposition, and shall be given effect subject to 
the terms of the disposition and to the provisions therein contained. 
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Subsection (1) of this section gives a legitimated person and 

the spouse, children or more remote issue a right of succession to 

property. A "legitimated person" is a defined term under section 
2(c) of the draft and does not include a person whose legitimacy 

is continued under section 3. Since some legitimation relates 
back to the date of birth while the legitimation itself occurs upon 
the happening of a subsequent event, such as the marriage of the 
parents, the incidents attached to the legitimation must also 
have a starting point. This is obtained by reference to uthe date 
of legitimation". The date of legitimation is defined in section 
2(a) for each type of legitimation. By separating status from in
cidents in this manner, it is not necessary to make provisions 
concerning vested interests acquired before or after the date of 
legitimation. 

Subsection (2) applies only to a case, which might arise under 
section 5, subsection (2), whereby the seniority of certain legiti
mated persons would be computed from the same date. It follows 
upon the English and Newfoundland provisions but is made appli
cable to the only circumstances in which it is thought that it could 
arise under the draft Act attached hereto. 

This subsection would disappear if section 5(2) were removed 
· or altered to effect the legitimation from the date of birth, under 
that subsection. 

Subsection (3) makes it clear that the provisions above apply 
only if and so far as a contrary intention is not expressed in a 
disposition. 

Section 7 
7. Where a legitimated person or a child or more remote issue of 

the legitimated person, dies intestate in respect of all or any of his prop
erty, the same persons are entitled to the same interests therein as they 
would have been entitled to take if the legitimated pers.on had acquired 
legitimacy by birth in lawful wedlock. 

This section supplements the provisions of section 6 in respect 
of the incidents attached to legitimation. It has the effect of giving 
the legitimated person brothers and sisters, and other relatives 
for succession purposes. 

Section 8 
8. Where an illegitimate person dies after the commencement of 

this Act and before the marriage of his parents, whether valid or void, 
leaving any spouse, children or remoter issue living at the date of the 
marriage, then, if that person would, if living at the time of the marriage 
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of his parents, have become a legitimated person, the provisions of this 
Act with respect to the taking of interests in property by, or in succession 
to, the spouse, children and remoter issue of a legitimated person apply 
as if the deceased illegitimate person had been a legitimated person and 
the date of the valid or void marriage of his parents had been the date 
of legitimation. 

Section 8 deals with the case of an illegitimate person who has 
died before his parents entered into a form of marriage that would, 
had he been living at the time, have legitimated him. Where such 
a deceased person leaves a spouse or issue then this Act could apply 
with respect to the taking of interest in property by such survivors 
as if the deceased illegitimate person had been legitimated by the 
subsequent void or voidable marriage of his parents. The provi
sion is necessary because of the exclusion of deceased persons from 
the legitimating provisions of section 4 and section 5, subsection 

(2) . 

Section 9 
9. A legitimated person has the same rights and is under the same 

obligation in respect of the maintenance and support of himself or of 
any other person as if he had been born in lawful wedlock and, subje(,!t 
to this Act, the provisions of any Act relating to claims for damages, 
compensation, allowance, benefit or otherwise by or in respect of a 
legitimate child apply in like manner in the case of a legitimated person. 

This section state3 other results aris�ng out of the legitimation 
of a person and is derived from the Newfoundland and English 
prOVISIOn. 

Section 10  
10. (1) Where pursuant to the law of any foreign country or any 

other province or any territory of Canada an illegitimated person became 
legitimated, if the father of the illegitimate person was or is domiciled 
in that foreign country, province or territory at the time of the marriage 
or void marriage or other event or formality by virtue of which the 
illegitimate person became legitimate, then, that person, if living, shall 
be recognized in (Alberta) as having been so legitimated fro m the date 
of the marriage or other event or formality, as the case may be, not
withstanding that his father was not at the time of the birth of that 
person domiciled in a country, province or territory in which legitim�
tion by subsequent marriage or void marriage, or py the other event or 

formality, was permitted by law. 
(2) Where pursuant to the law of any foreign country or any other 

province or any territory of Canada, a person who is the issue of a void 
marriage is given the status of legitimacy, if the father of that person 
was domiciled in that foreign country, province or territory at the time 
of the birth of that person, then, that person shall be recognized in 
(Alberta) as having been legitimate from the time of his birth. 
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(3) AU the provisions of this Act relating to legitimated persons 
and to the taking of interests in property by or in succession to a legiti
mated person and the spouse, children and remote issue of a legitimated 
person apply in the case of a person recognized as being legitimate under 
this section, or who would, had he survived the marriage or void mar
riage of his parents, have been so recognized, and this Act shall, a c
cordingly, be given effect as if references therein to a legitimated person 
included a person so recognized as being legitimate. 

This section provides a conflicts rule for the recognition in a 
province of a legitimation acquired by a person elsewhere under 
a foreign law. While it is modelled upon the Newfoundland and 
English provision it has been extended to permit a province to 
recognize as legitimate a person legitimate by a void marriage, 
and by acknowledgment of the male parent, where that act or 
event would permit the legitimation of the child in the foreign 
country of the father's domicile. The provision abolishes the 
Wright-Grove double test in conflict cases and substitutes the 
single test of the father's domicile at the happening of the legiti
mating event. Subsection (2) of this section states the results in 
the domestic jurisdiction of recognizing a foreign legitimation in 
the domestic jurisdiction. 

Section 11 
11.  (1) Where before o r  after the commencement o f  this Act the 

parents of an illegitimate person intermarried after his birth while the 
father of the illegitimate person was domiciled in a country, province 
or territory by the laws of which the illegitimate person would not have 
been legitimated by the subsequent marriage of his parents, then, if that 
illegitimate person dies domiciled in (Alberta) he shall for all purposes 
of the law of succession to property in (Alberta) , be treated as legitimate. 

(2) N othing in this section affects any right, title or interest in or 
to property, if the right, title or interest vested in any other person before 
the death of the illegitimate person. 

Section 11 has no precedent in other statutes so far as we know. 
It has only one object and that is to apply the incidents of legiti
mation to a person who is in the same circumstance as those men
tioned In Re W, that is to say, to a person whose only relationship 
with the legitimating jurisdiction would have been his domicile 
in that jurisdiction at the time of his death. The section does not 

legitimate such a person but it applie3 the incidents of legitimation 
to him if he dies domiciled in a province. 

While we are not entirely convinced of the need or desirability 
for this section we suggest it only for the purpose of giving the 
same effect as a ]egitimation to the situation described In Re W, 
if the Conference is of the opinion that it is desirable to do so. 



122 

Section 12 

12. ( 1 )  Where a decree o f  annulment of a marriage is granted by 
any judge of the (court) in respect of a v oid marriage, the judge shall 
find whether or not any child of the persons who contracted the void 
marriage was legitimated by this Act, and shall so declare. 

(2) Either of the parents of, or any issue of, a child in respect of 
which legitimacy is claimed, or the child, may at any time by petition 
(or as required in any jurisdiction) apply to a judge of the (court) for a 
declaration that the child is legitimate or was legitimated under this 
Act, and if the judge is satisfied that such is the case he may so declare. 

(3) A declaration made pursuant to this section is, when all times 
for appeal have expired, conclusive as to the matters stated therein. 

It is considered that while a legitimation may be acquired Qr 
conferred by the provisions of section 4 or 5, there is always the 
possibility of the legitimation being denied until the facts are 
established at some later date. This section will provide a method 
of obtaining conclusive proof of a legitimated status, which would 
settle the question of the legitimacy or legitimation of the persons 
described in the declaratory order. 

Sections 13 and 14 

These sections, which are not quoted hereunder but may be 
found in the Schedule "A" have been discussed in previous reports, 
and are included ex abundanti cautela. 

All of which is respectfully submitted, 

H. J. WILSON, Q.C., 
W. F. BOWKER, Q.C., 
J. W. RYAN, 

Alberta Commissioners. 

t' ., . 
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SCHEDULE HA" 

1 .  This Act may be cited as "The Legitimation Act". 

2. In this Act, 

(a) "date of legitimation" means 

(i) in reference to a legitimation effected by section 4, 
the date of the marriage leading to the legitimation, 

(ii) in reference to a legitimacy established by subsection 
(1) of section 5, the date of birth of the legitimate 
person, 

(iii) in reference to a legitimation effected by subsection 
(2) of section 5, the date of the void marriage leading 
to the legitimation; 

Short title 
Interpretation 

"date or 
legitimation" 

(b) "disposition" means the assurance of any interest in "disposition" 

property by any instrument, whether inter vivos or by 
will; 

(c) "legitimated person" means a person legitimated under ;������ated 
section 4 or 5. 

(cf. R.S.N. 1952,  c. 1 64, s. 2; 1926, c. 20, s. 11 (Imp)) 

3 Wh d f ll't , t d . f 
'
d
, Legitimacy 

• ere a ecree o nu I y Is gran e m respect o a VOl - unde: voidable 

able marriage, a child who would have been the legitimate or 
marnage 

legitimated child of the parties to the marriage if it had been dis-
solved, instead of being annulled, at the date of the decree con-
tinues to be their legitimate child notwithstanding the annulment. 
(1950, c. 25, s.  9 (Imp.)) 

4 Wh th t f '11 't' t h Legitimation 
• ere e paren s 0 an 1 egi lma e person marry or ave per subsequens 

married one another, before or after the commencement of this matrimonium 

Act, then, if the father of the illegitimate person was or is at the 
date of the marriage domiciled in (Alberta) , the marriage renders 
that person, if living, legitimate from the time of his birth. 
(cf. Nfld. R.S. 1952, c. 164, s. 3 (1 ) ;  1926, c. 60, s. l (l) (Imp.)) 

5 . Legitimation 
.-(1) Where after the commencement of this Act a person unde: putative 

is born of parents who before his birth contracted a marriage that 
mamage 

is void under the law of (Alberta), then, that person is legitimate 
from the time of his birth, if 

(a) the void marriage was entered into before a person en
titled to solemnize marriages under the law in force at 
the place where it was entered into and was registered 
or recorded in substantial compliance with that law ; 
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(b) at least one party to the void marriage entered into the 
form of marriage in good faith and in ignorance that any 
impediment existed in fact or in law that rendered the 
marriage void ; and 

(c) the father of that person is domiciled in (Alberta) at the 
date of that person's birth. 

(2) Where after the commencement of this Act a person is 
born of parents who after his birth contract a marriage that is void 
under the law of (Alberta) , that person, if living, is legitimated 
from the time of the void marriage, if 

(a) the void marriage was entered into before a person entitled 
to solemnize marriages under the law in force at the place 
where it was entered into and was registered or recorded 
in substantial compliance with that law; 

(b) at least one party to the void marriage entered into the 
form of marriage in good faith and in ignorance that any 
impediment existed in fact or in law that rendered the 
marriage void ; and 

(c) the father of that person is domiciled in (Alberta) at the 
date of the void marriage. 

(3) Subsection (1) does not apply to legitimate a person born 
more than eleven months after a finding is made by a court, in 
the jurisdiction in which his mother resides or is domiciled, in a 
civil or criminal proceeding, either on the issue of the void mar
riage or incidental to a proceeding in the court, that the marriage 
of his parents is void. 

6.-(1) A l�gitimated person and his spouse, children or more 
remote issue are entitled to take any interest 

(a) in the estate of an intestate dying after the date of legiti
mation; 

(b) under any disposition coming into operation after the 
date of legitimation, 

in like manner as if the legitimated person had acquired legitimacy 
by birth in lawful wedlock. 

(2) Where the right to property depends on the relative 
seniority of t.he children of any person, and those children include 
one or more persons legitimated by subsection (2) of section 5, 
the legitimated person shall rank as if he had been born on the 
day when he became legitimate by virtue of this Act, and if more 
than one legitimated person became legitimated at th� same time, 
they shall rank as between themselves in order of seniority. 



125 

(3) This section applies only if and so far as a contrary in

tention is not expressed in the disposition, and shall be given 

effect subject to the terms of the disposition and to the provisions 
therein contained. 
(cf. Nfld. R.S. 1952, c. 1 64, s. 4; cf. 1926, c. 60, s. 3 (Imp.))  

7 Wh l . . t d h'ld 
Succeasion on 

. ere a eg1t1ma e person or a c 1 or more remote intestacy of 
f th 1 't' t d d' • t 

· 

f 11 legitimated 
issue 0 e egi Ima e person, Ies Ill estate In respect 0 a or person or issue 

any of his property, the same persons are entitled to take the same 
interests therein as they would have been entitled to take if the 

legitimated person had acquired legitimacy by birth in lawful 
wedlock. 
(Nfld. R.S. 1952, c. 1 64, s. 5 ;  1 926,  c. 60, s. 4 (Imp.))  

8 Wh "11 "t "  t d' af th 
Succession by 

. ere an 1 egi 1m a e person 1es ter e commence- or through 

ment of this Act and before the marriage of his parents, whether 
illegitimate 

valid or void, leaving any spouse, children or remoter issue living 
at the date of the marriage, then, if that person would, if living 
at the time of the marriage of his parents, have become a legiti-
mated person, the provisions of this Act with respect to the taking 
of interests in property by, or in succession to, the spouse, child-
ren and remoter issue of a legitimated person apply as if the 
deceased illegitimate person had been a legitimated person and 
the date of the valid or void marriage of his parents had been the 
date of legitimation. 
(cf. Nfld. R.S. 1 952, c. 1 64, s. 6; 1 926, c. 60, s. 5 (Imp.)) 

9. A legitimated person has the same rights and is under the :fi���i��: 
same obligation in respect of the maintenance and support of 
himself or of any other person as if he had been born in lawful wed-
lock and, subject to this Act, the provisions of any Act relating 
to claims for damages, compensation, allowance, benefit or other-
wise by or in respect of a legitimate child apply in like manner 
in the case of a legitimated person. 
(Nfld. R.S. 1952, c. 1 64, s. 7; 1926, c. 60, s. 6 (1) (Imp.) ) 

1 0.-(1) Where pursuant to the law of any foreign country !\erg�j��on 

or any other province or any territory of Canada an illegitimated legitimation 

person became legitimated, if the father of the illegitimate person 
was or is domiciled in that foreign country, province or territory 
at the time of the marriage or void marriage or other event or 
formality by virtue of which the illegitimate person became legiti-
mate, then, that person, if living, shall be recognized in (Alberta) 
as having been so legitimated from the date of the marriage or 
other event or formality, as the case may be, notwithstanding that 
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his father was not at the time of the birth of that person domiciled 
in a country1 province or territory in which legitimation by sub
sequent marriage or void marriage, or by the other event or 
formality, was permitted by law. 

(2) Where pursuant to the law of any foreign country or any 
other province or any territory of Canada, a person who is the 
issue of a void marriage is given the status of legitimacy, if the 
father of that person was domiciled in that foreign country, prov
ince or territory at the time of the birth of that person, then, 
that person shall be recognized in (Alberta) as having been legiti
mate from the time of his birth. 

(3) All the provisions of this Act relating to legitimated 
persons and to the taking of interests in property by or in suc
cession to a legitimated person and the spouse, children and remote 
issue of a legitimated person apply in the case of a person recog
nized as being legitimate under this section, or who would, had he 
survived the marriage or void marriage of his parents, have been 
so recognized, and this Act shall, accordingly, be given effect as 
if references therein to a legitimated person included a person so 
recognized as being legitimate. 
( cf. Nfid. R.S. 1952, c. 164, s. 8 ;  1926, c. 60, s. 8 (Imp.)) 

1 1 .-(1) Where before or after the commencement of this 
Act the parents of an illegitimate person intermarried after his 
birth while the father of the illegitimate person was domiciled in 
a country, province or territory by the laws of which the illegiti
mate person would not have been legitimated by the subsequent 
marriage of his parents, then, if that illegitimate person dies 
domiciled in (Alberta) he shall for all purposes of the law of suc
cession to property in (Alberta), be treated as legitimate. 

(2) Nothing in this section affects any right, title or interest 
in or to property, if the right, title or interest vested in any other 
person before the death of the illegitimate person. 

Decl ara.tions of 
legitimacy 1 2.-(1) Where a decree of annulment of a marriage is 

granted by any judge of the (court) in respect of a void marriage, 
the judge shall find whether or not any child of the persons who 
contracted the void marriage was legitimated by this Act, and 
shall so declare. 

(2) Either of the parents of, or any issue of, a child in respect 
of which legitimacy is claimed, or the child, may at any time by 
petition (or as required in any jurisdiction) apply to a judge of 
the (court) for a declaration that the child is legitimate or was 
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legitimated under this Act, and if the judge is satisfied that such 

is the case he may so declare. 

(3) A declaration made pursuant to this section is, when all 

times for appeal have expired, conclusive as to the matters stated 

therein. 

1 3- Where, under any Act of the Province relating to adop- :.roe;;1�� 
tion, a child that was born illegitimate has been placed for adoption proceedings 

with, and is in the custody of, adopting parents before the date 
of the legitimation of the child, and whether or not an order or 
decree of adoption has been made, 

(a) the father of the child is not, by reason only of the legiti
mation of the child, entitled to claim any right of custody 
or guardianship of the child;  and 

(b) no consent is required from the father before the making 
of a final order or decree of adoption or to render valid an 
order of adoption made before the date of legitimation 
of the child. 

14. The Crown is bound by this Act for all purposes affecting Crown bound 

the succession to property. 

1 5. This Act shall be so interpreted and construed as to effect !{,�f:�tion 
its general purpose of making uniform the law of those provinces 
that enact it. 
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APPENDIX P 

(See page P-3) 

RULES OF THE ROAD 

INTERPRETATION 
1 . In this Part, 

(a) "built-up district' ' means a part of a highway that is des
ignated a built-up district by a traffic authority and 
marked in accordance with section . . . . ; 

(b) "centre line", except on a one-way roadway, means, 

(i) the centre of a roadway measured from the curbs or, 
in the absence of curbs, from the edges of the road
way, or 

(ii) where on a laned roadway there are more lanes avail
able for traffic in one direction than the other di
rection, the line dividing the lanes for traffic in dif
ferent directions; 

(c) "controlled-access highway" means a highway, 

(i) on to which persons have a right to enter from abut
ting land, and 

(ii) from which persons have a right to enter on to abut
ting land, 

only at fixed locations; 

(d) "crosswalk" means, 

(i) any part of a roadway at an intersection or else
where distinctly indicated for pedestrian crossing by 
signs or by lines or other markings on the surface, or 

(ii) the part of a roadway at an interaection that is in
cluded within the connection of the lateral lines of 
the sidewalks on the opposite sides of a highway, 
measured from the curbs or, in the absence of curbs, 
from the edges of the roadway; 

(e) "Department" means the Department of (appropriate 
Provincial Department) ; 

(f) "driver'' means a person who drives or is in actual phy
sical control of a vehicle ;  

(g) 1 'emergency vehicle" means a vehicle used, 

(i) for police duty, 
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(ii) by a fire department, 

(iii) as an ambulance, or 

(iv) for purposes related to maintenance of a public 
utility and designated as an emergency vehicle by a 
traffic authority ; 

(h) ' 1highway" includes any thoroughfare, street, road, trail, 
avenue, parkway, driveway, viaduct, lane, alley, square, 
bridge, causeway, trestleway or other place that is pub
licly maintained, any part of which the public is ordin
arily entitled or permitted to use for thepassageof vehicles ; 

( i) uintersection" means the area embraced within the pro
longation or connection of the lateral curb lines, or if 
none, then the lateral boundary lines of two or more 
adjoining roadways, and, where a highway is divided in
to two or more roadways 30 feet or more apart, every 
crossing of each roadway of the divided highway by an 
intersecting roadway is a separate intersection, and, 
where a highway is divided into two or more roadways 
less than 30 feet apart, the intersections where an inter
secting roadway crosses the roadways of the divided high
way and the area between such intersections on the inter
secting roadway are deemed to be one intersection; 

(j) "laned roadway" means a roadway that is divided into 
two or more marked lanes for vehicular traffic; 

(k) "Minister" means the Minister of (appropriate Provincial 
Minister) ; 

(l) "motor vehicle" means a vehicle that is designed to be 
self-propelled or propelled by electric power obtained from 
overhead trolley Wires; 

(m) "municipality" means a municipal corporation; 

(n) "owner", as applied to a vehicle, means, 

(i) the person who holds the legal title to the vehicle, 

(ii) a person who is a conditional vendee, a lessee or a 
mortgagor, and is entitled to be and is in possession 
of the vehicle, or 

(iii) the person in whose name the vehicle is registered ; 

(o) "park", when prohibited, means the standing of a vehicle, 
whether occupied or not, except when standing tempor
arily for the purpose of and while actually engaged in 
loading or unloading; 
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(p) "pedestrian" means a person afoot, or an invalid or child 
in a wheelchair or carriage; 

(q) "provincial highway" means a highway within "Prov
ince" that is not under the jurisdiction of a municipality 
and is not privately owned ; 

(r) "Registrar" means the Registrar of Motor Vehicles; 

(s) "roadway" means the part of a highway that is improved7 
designed or ordinarily used for vehicular traffic, but does 
not include the shoulder, and, where a highway includes 
two or more separate roadways, the term "roadway" re� 
fers to any one roadway separately and not to all of the 
roadways collectively; 

(t) "safety zone" means an area officially set apart within a 
roadway for the exclusive ll:Se of pedestrians, and pro
tected or marked or indicated by adequate signs so as to 
be clearly visible ;  

(u) "school bus" means a motor vehicle used for conveyance 
of children to or from school by or under a contract with 
the authority in charge of the school ; 

(v) "sidewalk" means the part of a highway adjacent to a 
curb or side of a roadway that is improved in such a 
manner as to clearly indicate it is for the use of pedes

(w) 

(x) 

(y) 

trians ; 
"stop" or "stand" means, 

(i) when required, a complete cessation from move
ment, and 

(ii) when prohibited, the stopping or standing of a vehicle, 
whether occupied or not, except when necessary to 
avoid conflict with other traffic or in compliance 
with the directions of a traffic officer or traffic-con-
trol device; 

"through highway11 means a highway or part of a high
way the entrances to which at intersections are controlled 
by stop signs or yield signs erected under this Act;  

"traffic" includes pedestrians, ridden or herded animals, 
vehicles, street-cars and other conveyances, either singly 
or together, while using a highway for purposes of travel ; 

(NOTE:-Traffic authority should be defined for the purposes of each juris
diction.)  

(z) "traffic-control device" means a sign, signal, marking or 
device not inconsistent with this Part placed or erected by 
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authority of a public body or official having jurisdiction 
for the purpose of regulating, warning or guiding traffic; 

(za) "traffic-control signal" means a traffic-control device, 
whether manually, electrically or mechanically operated, 
by which traffic is directed to stop and to proceed ; 

(zb) "traffic officer" means a person lawfully authorized to 
direct or regulate traffic or to make arrests for violations 
of traffic regulations ; 

(zc) "vehicle" means a device in, upon or by which a person 
or thing is or may be transported or drawn upon a high
way, except a device designed to be moved by human 
power or used exclusively upon stationary rails or tracks; 

(zd) "urban . district" means a city, town, village or built-up 
district. 

(NOTE:-The definitions should be examined in each jurisdiction to ascertain 
whether other legislation on which they may be dependent is re
quired or is adequate.) 

APPLICATION 

2. Unless the context otherwise requires, 
(a) the provisions of this Part relating to the operation of 

vehicles refer only to the operation of !vehicles upon a 
highway; 

(b) this Part does not apply to persons, vehicles and other 
equipment while actually engaged in highway construc
tion or maintenance work upon, under or over the sur
face of a highway while at the site of the work when it is 
reasonably necessary for the purposes of such cons�ruc
tion or work that this Part be not complied with or con
travened; and 

(c) a person riding an animal or driving an animal-drawn 
vehicle upon a highway has all the rights and is subject 
to all the duties that a driver of a vehicle has under this 
Part. 

3.-(1) Notwithstanding anything in this Part, but subject 
to subsections 2 and 3, the driver of an emergency vehicle, when 
responding to, but not when returning from, an emergency call 
or alarm, or when in pUrsuit of an actual or suspected violator of 
the law, may, 

(a) exceed the speed limit; 
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(b) proceed past a red traffic-control signal or stop sign with
out stopping; 

(c) disregard rules and traffic-control devices governing di
rection of movement or turning in specified directions. , 

and 

(d) stop or stand. 

(2) The driver of an emergency vehicle shall not exercise the 
privileges granted by subsection 1 unless he is sounding an 
audible signal by bell, siren or exhaust whistle and is showing a 
flashing red light. 

(3) The driver of an emergency vehicle exercising any of the 
privileges granted by subsection 1 shall drive with due regard for 
safety having regard to all the circumstances of the case, In
cluding, 

(a) the nature, condition and use of the highway; 

(b) the amount of traffic that is on or might reasonably be 
expected to be on the highway; and 

(c) the nature of the use being made of the emergency 
vehicle at the time. 

(4) The driver of an ambulance is deemed to be responding 
to an emergency call from the time he receives such call until he 
arrives at the destination of his passenger. 

4. Where a traffic officer reasonably considers it necessary; 

(a) to ensure orderly movement of traffic; or 

(b) to prevent injury or damage to persons or property; or 

(c) to permit proper action in an emergency, 
he may direct traffic according to his discretion, notwithstanding 
anything in this Part, and every person shall obey his directions. 

5. Except when otherwise directed by a traffic officer, the 
driver of a vehicle and a motorman of a street-car shall obey the 
instructions of an applicable traffic-control device. 

6. In section 7, "driver of a vehicle" inclutles a motorman 
of a street-car and "vehicle" includes a street-car. 

1. Except when otherwise directed by a traffic officer, 
drivers and pedestrians shall obey the instructions of a traffic
control signal in aGcordance with the following provisions : 

(1) When a green light alone or "go" signal is shown at an 
intersection by a traffic-control signal, 

:. ·. 
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(a) the driver of a vehicle approaching the intersection and 
facing the light or signal, 

(i) may proceed across the intersection or turn left or 
right, subject to a traffic-control device prohibiting 
a left or right turn or both, and 

(ii) shall yield the right-of-way, if turning left or right, 
to other traffic lawfully within the intersection or 
within an adjacent crosswalk at the time the light 
or signal is shown; and 

(b) a pedestrian facing the light or signal may proceed across 
the roadway, subject to a pedestrian-control signal di
recting him otherwise, and while so proceeding across the 
roadway has a right-of-way over all vehicles. 

(2) When a green light alone or ugo" signal is shown at a 
place other than an intersection by a traffic-control signal, 

(a) the driver of a vehicle approaching the light or signal, 
(i) may proceed to pass the light or signal, and 

(ii) shall yield the right-of-way to any pedestrian still 
in the roadway or on a crosswalk in the vicinity of 
the light or signal when it is shown after the pedes
trian entered the roadway or crosswalk; and 

(b) a pedestrian facing the light · or signal may proceed across 
the roadway, subject to any pedestrian-control signal di
recting him otherwise, and while so proceeding across the 
roadway has a right-of-way over all vehicles. 

(3) When a yellow or amber light alone is shown at an inter
section by a traffic-control signal following a green light or Hgo" 
signal, 

(a) the driver of a vehicle approaching the intersection and 
facing the light shall stop the vehicle at a clearly marked 
stop line, or if none, then immediately before entering the 
crosswalk on the near side of the intersection, or if none, 
then immediately before entering the intersection unless 
a stop cannot be made in safety; and 

(b) a pedestrian facing the light shall not commence to cross 
the roadway until a pedestrian or traffic-control signal 
permitting him to enter the roadway is shown; and 

(c) a pedestrian still in the roadway or on a crosswalk in the 
vicinity of the light when the light is shown after he en
tered the roadway or crosswalk shall proceed across the 
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roadway and has a right-of-way for that purpose over all 
vehiCles. 

(4) When a yellow or amber light is shown at a place other 
than an intersection by a traffic-control signal following a green 
light or "go" signal, 

(a) the driver of a vehicle approaching the light shall stop 
the vehicle at a clearly marked stop line, or if none, then 
immediately before entering the cross walk on the near 
side of the light, or if none, then immediately before reach
ing the light unless a stop cannot be made in safety; and 

(b) a pedestrian facing the light shall not commence to cross 
the roadway until a pedestrian or traffic-control signal 
permitting him to enter the roadway is shown; and 

(c) a pedestrian still in the roadway or on a crosswalk in the 
vicinity of the light when the light is shown after he 
entered the roadway shall proceed across the roadway 
and has a right-of-way for that purpose over all vehicles. 

(5) When a red light alone or "stop" signal is shown at an 
intersection by a traffic-control signal, 

. 

(a) the driver of a vehicle approaching the intersection and 
facing the light or signal, 

(i) shall stop the vehicle at a clearly marked stop line, 
or if none, then immediately before entering the 
crosswalk on the near side of the intersection, or if 
none, then immediately before entering the inter
section, and 

(ii) shall not proceed until a traffic-control signal per
mitting the movement of the vehicle in the inter
section is shown; and 

(b) a pedestrian facing the light or signal shall not commence 
to cross the roadway until a pedestrian or traffic-control 
signal permitting hiin to enter the roadway is shown. 

(6) When a red light alone or "stop" signal is shown at a place 
other than an intersection by a traffic-control signal, 

(a) the driver of a vehicle approaching the light or signal shall 
stop the vehicle at a clearly marked stop line, or if none, 
then immediately before entering the crosswalk on the 
near side of the light or signal, or if none, then immediately 
before reaching the light or signal and shall not proceed 
until a traffic-control signal permitting him to pass the 
light or signal is shown; and 
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(b) a pedestrian facing the light or signal shall not commence 
to cross the roadway until a pedestrian or traffic-control 
signal permitting him to enter the roadway is shown. 

(7) When a green arrow. or a green arrow in conjunction with 

a red light or a red light with a green arrow is shown at an inter
section by a traffic-control signal, 

(a) the driver of a vehicle approaching the intersection and 
facing the arrow, 

(i) may cautiously enter the intersection to make only 
the movement indicated by the arrow, and 

(ii) shall yield the right-of-way to other traffic lawfully 
within the intersection or within an adjacent cross
walk; and 

(b) a pedestrian facing the arrow shall not commence to cross 
the roadway until a pedestrian or traffic-control signal 
permitting him to enter the roadway is shown. 

(8) When a red flashing light is shown at an intersection by 
a traffic-control signal, 

(a) the driver of a vehicle approaching the intersection and 
facing the light, 

(i) shall stop the vehicle at a clearly marked stop line, 
or if none, then immediately before entering the 
crosswalk on the near side of the intersection, or if 
none, then immediately before entering the inter
section, and 

(ii) having stopped, shall yield the right-of-way to traffic 
within the intersection or within an adjacent cross
walk, and 

(iii) having yielded, may proceed with caution; and 

(b) a pedestrian facing the light may proceed across the road
way with caution. 

(9) When a red flashing light is shown at a place other than 
an intersection by a traffic-control signal, 

(a) the driver of a vehicle approaching the light, 

(i) shall stop the vehicle at a clearly marked stop line, 
or if none, then immediately before reaching the 
crosswalk on the near side of the light, or if none, 
then immediately before reaching the light, and 

(ii) having stopped, shall yield the right-of-way to all 
pedestrians in the roadway or in a crosswalk in the 
vicinity of the light, and 
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(iii) having yielded, may proceed with caution ; and 
(b) a pedestrian facing the light may proceed across the 

roadway with caution. 
(10) When a yellow or amber flashing light is shown at an 

intersection by a traffic-control signal, 
(a) the driver of a vehicle approaching the intersection and 

facing the light, 

(i) may enter the intersection only with caution, and 
(ii) shall yieid the right-of-way to all traffic within the 

intersection within an adjacent crosswalk; and 
(b) a pedest;rian facing the light may proceed across the road� 

way with caution. 
(11) When a yellow or amber flashing light is shown at a 

pl�ce otl,ler than an intersection by a traffic-control signal, 
(a) the driver of a vehicle approaching the light, 

(i) may pass the light only with caution, and 
(ii) shall yield the right-of-way to all pedestrians in th� 

roadway or in a crosswalk i:q. the vicinity of the light; 
and 

(b) a pedestrian facing the light may proceed across the 
roadway with caution. 

(12) When the word "walk" is shown by a pedestrian-control 
signal, a pedestrian facing the signal may proceed across the road
way in the direction of the signal and while so proceeding across 
the roadway has a right-of-way over all vehicles. 

(13) When the word "wait" or "stop" or the words "don't 
walk" is or are shown by a pedestrian-control signal, 

(a) a pedestrian facing the signal shall not commence to cross 
the roadway until the word "walk" is shown by a ped
estrian-control signal; and 

(b) a pedestrian proceeding across the roadway when the 
word "wait" or "stop" or the words "don't walk" is or 
are shown after he entered the roadway shall proceed 
across the roadway and has a right-of-way for that pur
pose over all vehicles. 

8. Subclause i of clause a of paragraph 1 and paragraph 7 
of section 7 do not apply so as to prohibit a trolley bus or street
car that forms part of a municipal transportation system turning 
at an intersection in the direction determined by the proper 
municipal authority. 
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9. No person shall erect or maintain upon or in view of a 

highway a device that purports to be, resembles or interferes with 

the effectiveness of a traffic-control device unless he is authorized 

to do so by a traffic authority. 

1 0. No person shall place o:r maintain commercial advertising 
upon a traffic-control device. 

1 1 .  Except with lawful authority, no person shall alter, injure 

or remove or attempt to alter, injure or remove a traffic-control 
device or any part thereof. 

AcciDENTS 

1 2.-(1) Where an accident occurs on a highway, every 
person who was in charge of a vehicle and was directly or indirectly 
a party to the accident, upon request, shall give to anyone sus
taining loss or injury, to any person at the scene of the accident 
and to any traffic officer his name and address, the name and 
address of the registered owner of the vehicle, the number of the 
driver's licence, and the registration number of the vehicle. 
(NOTE:-See Criminal Code s. 221 (2) re failing to stop at scene of accident.) 

(2) The driver of a vehicle that collides with an unattended 
vehicle shall stop and either locate and notify the driver or owner 
of the unattended vehicle of the name and address of the driver, 
the number of the driver's licence and the registration number of 
the vehicle striking the unattended vehicle or shall leave in a con
spicious place in the vehicle struck a written notice giving the 
name and address of the driver, the number of the driver's licence 
and the registration number of the vehicle striking the unattended 
vehicle. 

(3) The driver of a vehicle involved in an accident resulting 
in damage to property upon or adjacent to a highway, other than 
a vehicle under subsection 2, shall take reasonable steps to locate 
and notify the owner or person in charge of such property of such 
fact and of the name and address of the driver, the number of the 
driver's licence and the registration number of the vehicle. 

1 3.-(1) Subject to subsection 2, where an accident results 
in injury or death to a person or in property damage to an ap
parent extent of 100 dollars or more, the driver shall forthwith 
make a written report, in the form prescribed by the Registrar, 
to a police officer having jurisdiction where the accident occurred. 

(2) Where the driver is incapable of making the report re-
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quired by subsection 1 and there is another occupant of the vehicle 
capable of making the report, the occupant shall make the report 
required to be made by the driver. 

(3) Where no report has been made under subsection 1 or 2 
and the driver or occupant is not the owner of the vehicle, the 
owner shall forthwith after learning of the accident make the 
report. 

(4) Where the driver is alone, is the owner, and is incapable 
of making the report required by subsection 1, he shall make the 
report forthwith after becoming capable of making it. 

1 4.-(1) A traffic officer who has witnessed or investigated 
an accident shall forthwith forward to the Registrar a written 
report in the form prescribed by the Registrar setting forth full 
particulars of the accident including the names and addresses of 
the persons involved and the extent of the personal injuries or 
property damage. 

(2) Where a report has been made under section 12, 13 or 
this section, the Registrar may require the driver involved or a 
traffic officer or person having knowledge of the accident to 
furnish additional information or to make a supplementary report. 

1 5.-(1) Where a motor vehicle that shows evidence of hav
ing been involved in a serious accident or having been struck by 
a bullet is brought into a public garage, parking station, parking 
lot, used-car lot or repair shop, the person in charge of the place 
into which the vehicle is brought shall forthwith report that fact 
to the nearest provincial or municipal police officer, giving the 
name and address of the owner or operator and also the permit 
number and a description of the vehicle. 

(2) A coroner or other official performing like functions, who 
investigates or holds an inquest or inquiry respecting the death 
of a person from an accident in which a vehicle or street-car was 
involved, shall immediately upon the conclusion of his investiga
tion, inquest or inquiry make a written report to the Registrar 
giving the time and place of the accident, the name of the person 
killed, and the name and address of the driver of the vehicle 
involved. 

1 6.-(1) Subject to subsection 2, a written report or state
ment made or furnished under section 13, 14 or 15, 

(a) is not open to public inspection ; and 

(b) is not admissible in evidence for any purpose in a trial 
arising out of the accident, except to prove, 

:·.·�;"?" ' 
·' 
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(i) compliance with section 13, 14 or 15, as the case may 
· be, or 

(ii) falsity in a prosecution for making a false statement 
in the report or statement. 

(2) Where a person or an insurance company has paid or may 
be liable to pay for damages resulting from an accident in which 
a motor vehicle is involved, the person and insurance company, 
and any solicitor, agent or other representative of the person or 
company, is entitled to such information as may appear in any 
report made under section 13, 14 or 15 in respect of, 

(a) the date, time and place of the accident; 
(b) the. identification of vehicles involved in the accident; 
(c) the name and address of any parties to, or involved in, 

the accident; 
(d) the names and addresses of witnesses to the accident; 
(e) the names and addresses of persons or bodies to whom 

the report was made; 

(f) the name and address of any police officer who investi
gated the accident; 

(g) the weather and highway conditions at the ti:rpe of the 
accident; 

(h) the estimate of damages sustained by any person involved 
in the accident. 

(3) A person shall not make a false statement in a report 
made or purporting to be made under section 12, 13, 14 or 15. 

(4) In a prosecution for violation of section 13, 14 or 15, a 
certificate purporting to be signed by the Registrar that any 
report therein required has or has not been made is prima facie 
proof of the facts stated in the certificate. 

(5) In a prosecution for failure to make a report required by 
section 12, 13, 14 or 15 in respect of an accident, the place of the 
offence shall be deemed to be the place where the accident oc
curred .. 

SPEED RESTRICTIONS 

1 7  .-(1) In this section, "drive carelessly" means drive with
out due care and attention or without reasonable consideration 
for other persons using the highway. 

(2) No driver shall drive a vehicle carelessly. 
(3) No driver shall drive a vehicle at a greater rate of speed 

than, 
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(a) except as provided in clause b, 30 miles an hour within 
an urban district; or 

(b) the maximum rate designated by signs erected along the 
highway under section . . .  ; or 

(c) 50 miles an hour in other locations. 

1 8.-(1) No driver shall drive a vehicle at such a slow rate 
of speed as to impede or block the normal and reasonable move
ment of traffic then existing, except when it is necessary to do so 
for safe operation or to comply with this Part. 

(2) Where a driver drives a vehicle at such a slow rate of 
speed that he impedes or blocks the normal and reasonable move
ment of traffic then existing, a traffic officer may require him to 
increase his rate of speed or to remove the vehicle from the high
way. 

DRIVING ON RIGHT SIDE OF RoADWAY

OVERTAKING AND PASSING 

1 9.-(1) No driver shall drive a vehicle to the left of the 
centre line of the roadway except, 

(a) when overtaking and passing another vehicle proceeding 
in the same direction; or 

(b) when the roadway to the right of the centre line is ob
structed by a parked vehicle or other object; or 

(c) when the roadway to the right of the centre line is closed 
to traffic; or 

(d) upon a one-way roadway. 

(2) The driver of a vehicle who is proceeding at less than the 
normal speed of traffic at the time and place and under the con
ditions then existing shall drive in the right-hand lane then avail
able for traffic, or as close as practicable to the right-hand curb 
or edge of the roadway, except when overtaking and passing 
another vehicle proceeding in the same direction or when pre
paring for a left-hand turn at an intersection or into a private 
road or driveway. 

(3) A driver of a vehicle when passing around a rotary traffic 
island shall drive to the right of the island. 

20. The driver of a vehicle on a laned roadway, 

(a) may drive from one lane to another where one or more 
broken lines only exist between lanes; 

(b) except as provided in clauses c and d, shall not drive from 



141 

one lane to another where such action necessitates the 
crossing of a solid line; 

(c) when a solid line and a broken line exist together, may, 
with caution, cross the solid line from the lane in which 
the broken line is located, and re-cross ; 

(d) may, with caution, cross a solid line when necessary to 
turn left into a private road or driveway or when neces
sary on entering the roadway from a private road or 
driveway ; 

(e) shall not drive from one lane to another without first 
signalling his intention to do so in the manner prescribed 
by sections 34 and 35 ; 

(f) when approaching an intersection and intending to turn 
left or when intending to turn left into a private road or 
driveway, shall travel in the left-hand lane available to 
traffic moving in the direction of the travel of the vehicle; 

(g) when approaching an intersection intending to turn right, 
shall travel in the lane nearest to the right-hand side of 
the roadway and may pass another vehicle trave1ling in 
the same direction in a lane to his left; 

(h) shall not use the centre lane of a three-lane roadway ex
cept when passing another vehicle proceeding in the same 
direction or when approaching an intersection where he 
intends to turn to the left or when such lane is designated 
for traffic moving in the direction of travel of the vehicle ; 

(i) except as provided in section 23, when overtaking an
other vehicle that is travelling in the same direction in a 
place where there are two or more lanes available to 
traffic moving in that direction, shall in passing keep to 
the left of the other vehicle and to the right of the centre 
line; 

(j) where a traffic-control device directs slow-moving traffic 
to use a designated lane, when driving slowly, shall use 
that lane only; 

(k) when being overtaken by another vehicle travelling in 
the same direction, shall allow that vehicle to pass and 
shall travel in the lane nearest to the right-hand side of 
the roadway or in a manner that allows the overtaking 
vehicle free passage to the left in a lane available to traffic 
moving in the direction of the travel of the vehicle. 
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21 .-(1) The driver of a vehicle shall keep to his right when 
he is meeting another vehicle that is moving. 

(2) The driver of a vehicle upon a roadway that has a width 
for only one line of traffic in each direction shall, when meeting 
another vehicle that is moving, give to the other vehicle at least 
one-half of the roadway as nearly as possible. 

22.-(1) Except as provided in section 231 the driver of a 
vehicle overtaking another vehicle, 

· 

(a) when reasonably necessary to ensure safe operation, shall 
sound an audible signal; 

(b) shall not pass such vehicle without first signalling his 
intention to do so in the manner prescribed by sections 
32 and 33; 

(c) shall pass to its left at a safe distance ; and 
(d) shall not return to the right side of the roadway until 

safely clear of the overtaken vehicle. 

(2) Except when overtaking and passing on the right is per
mitted, the driver of an overtaken vehicle, 

(a) upon hearing the audible signal, shall give way to the 
right in favour of the overtaking vehicle; and 

(b) shall not increase the speed of his vehicle until completely 
passed by the overtaking vehicle. 

23.-(1) The driver of a vehicle shall not overtake and pass 
upon the right of another vehicle, except, 

(a) when the vehicle overtaken is making a left turn or its 
driver has signalled his intention to make a left turn ; or 

(b) when on a laned roadway there are one or more unob
structed lanes available to traffic moving in the direction 
of travel of the vehicle ; or 

(c) upon a one-way roadway where the roadway is of suffi
cient width for two or more lines of moving vehicles and 
is free from obstructions. 

(2) Notwithstanding subsection 1, the driver of a vehicle 
shall not overtake and pass another vehicle upon the right, 

(a) when the movement cannot be made safely; or 

(b) by driving off the roadway. 

24. No driver shall drive a vehicle to or upon the left side of 
the centre line of a roadway in overtaking and passing another 
vehicle unless the left side is clearly visible and is free of oncoming 
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and overtaking traffic for a sufficient distance to permit overtaking 
and passing to be completely made without interfering with the 
safe operation of another vehicle. 

25.-(1) No driver shall drive a vehicle to or upon the left 

side of the centre line of a roadway other than a one-way roadway, 

(a) when approaching the crest of a grade or upon a curve 
in the roadway where the driver's view is obstructed 
within such distance as to create a hazard; or 

(b) when approaching within 100 feet of or traversing an 
intersection or level railway crossing; or 

(c) when the driver's view is obstructed upon approaching 
within 100 feet of a bridge, viaduct or tunnel. 

(2) Notwithstanding subsection 1, a driver may with caution 
drive a vehicle to the left side of the centre line of a roadway under 
the circumstances mentioned in subsection 1 when a left turn is 
made at an intersection or into a private road or driveway. 

26.-(1) Where all or a part of a highway has been marked 
by a sign as a zone in which passing is prohibited or a zone limited 
to driving on the right-hand side of the roadway, a driver shall 
obey the instructions on the sign. 

(2) Where the Minister or a traffic authority has designated 
and marked by signs a roadway for one-way traffic, a driver on 
that roadway shall drive only in the direction designated. 

27 .-(1) No driver of a vehicle shall follow another vehicle 
more closely than is reasonable and prudent, having due regard 
for the speed of the vehicles, and the amount and nature of traffic 
upon and the condition of the roadway. 

(2) The driver of a commercial motor vehicle or a motor 
vehicle that is drawing another vehicle when upon a roadway 
outside an urban district and when following a commercial motor 
vehicle or motor vehicle drawing another vehicle, unless he intends 
to overtake and pass the vehicle ahead, shall, if conditions permit, 
have not less than 200 feet between his vehicle and the vehicle 
ahead. 

(3) The driver of a motor vehicle in a caravan or motorcade, 
other than a funeral procession, outside an urban district shall 
leave sufficient space between his vehicle and another vehicle or 
combination of vehicles to enable a vehicle to enter and occupy 
that space without danger. 
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28. Where a highway has been divided into two roadways by 
an intervening space or a physical barrier or clearly indicated 
dividing section constructed so that it impedes vehicular traffic ' 

no driver shall drive a vehicle over, across or within the inter-
vening space, barrier or dividing section, except at a crossover or 
intersection established by a traffic authority. 

29.-(1) Where on a controlled-access highway there is a 
sign indicating a location at which vehicles are permitted to enter, 
no driver shall drive a vehicle onto the highway except at that 
location. 

(2) Where on · a controlled-access highway there is a sign in� 
. dicating a location at which vehicles are permitted to leave, no 
driver shall drive a vehicle from the highway except at that 
location. 

TURNING, STARTING AND SIGNALS 
30.-(1) When a driver intends to turn right at an inter

section, he shall approach the intersection and make the turn as 
close as practicable to the right-hand curb or edge of the roadway. 

(2) When a driver intends to turn left at an intersection 
where traffic is permitted to move in both directions on each 
roadway entering the intersection, he shall, 

(a) approach the intersection in the part of the right-half of 
the roadway that is nearest its centre line or on a laned 
roadway in the extreme left-hand lane available to traf
fic moving in the direction of travel of the vehicle; 

(b) keep to the right of the centre line at the place where it 
enters the intersection ; 

(c) after entering the intersection, make a left turn so as to 
leave the intersection at a point to the right of and as 
close as practicable to the centre line of the roadway be
ing entered; and 

(d) when practicable, make the left turn in the part of the 
intersection to the left of the centre of the intersection. 

(3) When a driver of a vehicle intends to turn left at an inter
section from a one-way roadway into a roadway on which traffic 
is permitted to move in both directions, he shall approach the 
intersection as close as practicable to the left-hand curb or edge 
of the roadway and after entering the intersection shall make the 
left turn so as to leave the intersection at a point to the right of 
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and as close as practicable to the centre line of the roadway be

ing entered. 

(4) When a driver of a vehicle intends to turn left at an inter

section from a roadway on which traffic is  permitted in both 
directions into a one-way roadway, he shall approach the inter
section in the part of the right-half of the roadway that is near
est its centre line or on a laned roadway in the extreme left-hand 
lane available to traffic moving in the direction of travel of the 
vehicle and after entering the intersection shall make the left 
turn by passing as close as practicable to the left-hand curb or 

edge of the roadway being entered. 

(5) When a driver of a vehicle intends to turn left at an 
intersection from a one-way roadway into another one-way road
way, he shall approach the intersection as close as practicable to 
the left-hand curb or edge of the roadway and after entering the 
intersection shall make the left turn by passing as close as practi
cable to the left-hand curb or edge of the roadway being entered. 

(6) Where at an intersection there is a traffic-control device 
indicating the course to be travelled by drivers turning at the 
intersection, no driver shall turn a vehicle at the intersection in 
a manner other than as directed by the traffic�control device. 

31 . No driver shall turn a vehicle so as to proceed in the 
opposite direction, 

(a) unless he can do so without interfering with other traffic; 

or 

(b) when he is driving, 

(i) upon a curve, 

(ii) upon an approach to or near the crest of a grade 
where the vehicle cannot be seen by the driver of an
other vehicle approaching from either direction with
in 500 feet, 

(iii) at a place where a sign prohibits making a U-turn. 

32. No person shall cause a vehicle that is stopped, stand
ing or parked to move unless the movement can be made with 
reasonable safety. 

33.-(1) No driver shall turn a vehicle at an intersection 
unless the vehicle is in the position upon the roadway required 
by section 30. 

(2) No driver shall turn a v�hicle to enter a private road or 
driveway, or otherwise turn a vehicle from a direct course, or 
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move right or left upon a roadway unless the movement can be 
made with reasonable safety. 

(3) Where traffic may be affected by turning a vehicle, no 
driver shall turn a vehicle without giving the appropriate signal 
under sections 34 and 35. 

(4) Where a signal of intention to turn right or left is re
quired, a driver shall give the signal continuously for sufficient 
distance before making the turn to warn traffic. 

(5) When there is an opportunity to give a signal, no driver 
shall stop or suddenly decrease the speed of a vehicle without 
first giving the appropriate signal under sections 34 and 35. 

34.-(1) Subject to subsection 2, where a signal is required, 
a driver shall give it by means of, 

(a) his hand and arm; or 
(b) a signal lamp of a type specified in section . . . . .  ; or 
(c) a mechanical or electrical device of a type specified in 

section . . . . . . 

(2) When a vehicle is constructed or loaded in a manner that 
makes a signal by hand and arm not visible both to its front and 
rear, a driver shall give signals as provided by clause b or c of 
subsection 1 .  

35.-(1) When the driver of a left-hand drive vehicle gives 
a signal by hand and arm, he shall do so from the left side and 
shall signify, 

(a) a left turn, by extending his left hand and arm horizon .. 

tally from the vehicle; 
(b) a right turn, by extending his left hand and arm and out 

upward from the vehicle; and 
(c) a stop or decrease in speed, by extending his left hand 

and arm out and downward from the vehicle. 

(2) No driver of a right-hand drive vehicle shall drive upon 
a highway unless, 

(a) the vehicle is equipped with a mechanical or electrical 
device of a type specified in section . . . . . ; or 

(b) there is prominently displayed on the rear of the vehicle 
in bold face letters not less than two inches in height and 
of a color contrasting with that of the vehicle the words 
"Right-Hand Drive Vehicle" . 

. :.� .• l .. J.• .. ,v. 
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RIGHT-OF-WAY 

36. In sections 37 to 39, the expression "driver of a vehicle" 

includes a motorman of a street-car, and "vehicle" includes a 

street-car. 

37. Except as provided in section 39, 

(a) a driver approaching an intersection shall yield the right
of-way to traffic that has entered the intersection from a 
different highway; 

(b) when two vehicles enter an intersection from different 
highways at approximately the same time, the driver of 
the vehicle on the left shall yield the right-of-way to the 
vehicle on the right. 

38. When a driver is within an intersection and intends to 
turn left, he shall yield the right-of-way to traffic that is approach
ing from the opposite direction and is within the intersection or 
so close that it constitutes an immediate hazard, but, having 
yielded and given a signal as required by sections 34 and 35, he 
may make a left turn and traffic approaching the intersection 
from the opposite direction shall yield the right-of-way to the 
vehicle making the left turn. 

39.-(1) Where a driver who is about to enter a through 
highway has stopped in compliance with section 55, 

(a) he shall yjeld the right-of-way to traffic that has entered 
the intersection upon the through highway or is approach
ing so closely thereon that it constitutes a hazard ; and 

(b) having yielded, he may proceed with caution, and traf
fic approaching the intersection on the through highway 
shall yield the right-of-way to the vehicle proceeding in
to or across the highway. 

(2) A driver approaching a yield sign shall slow down to a 
speed reasonable for the existing conditions, or shall stop if neces
sary as provided in section 56, and shall yield the right-of-way to 
a pedestrian crossing the roadway on which he is driving and to 
traffic in the intersection or approaching on the intersecting road
way so closely that it constitutes a hazard and, having yielded, 
he may proceed with caution. 

40. When a driver is about to enter or cross a highway 
from a private road, alley, building, driveway or lane, he shall 
yield the right-of-way to traffic approaching on the highway so 
closely that it constitutes a hazard. 



148 

41 . Upon the immediate approach of an emergency vehicle 
giving an audible signal by a bell, siren or exhaust whistle, and 
showing a visible flashing red light, 

(a) except when otherwise directed by a traffic officer, a 
driver shall yield the right-of-way and shall immediately 
drive to a position parallel to and as close as practicable 
to the right-hand curb or edge of the roadway, clear of an 
intersection, and shall stop and remain in that position 
until the emergency vehicle has passed ; and 

(b) except when otherwise directed by a traffic officer, the 
motorman of a street-car shall immediately stop the 
street-car clear of an intersection and remain in that posi
tion until the emergency vehicle has passed. 

PEDESTRIANS' RIGHTS AND DUTIES 

42. Except when a traffic authority has otherwise provided, 
where traffic-control signals are operating, pedestrians shall 
comply with them in the manner provided in section 7. 

43.-(1) Subject to section 44, where traffic-control signals 
are not in place or not in operation when a pedestrian is crossing 
the roadway within a crosswalk and the pedestrian is upon the 
half of the roadway upon which the vehicle is travelling or is ap
proaching so closely from the other half of the roadway that he 
is in danger, a driver shall yield the right-of-way to the pedestrian. 

(2) No pedestrian shall leave a curb or other place of safety 
and walk or run into the path of a vehicle that is so close that it is 
impracticable for the driver of the vehicle to yield. 

(3) Where a vehicle is stopped at a crosswalk to permit a 
pedestrian to cross the roadway, the driver of a vehicle approach
ing from the rear shall not overtake and pass the stopped vehicle. 

44. When a pedestrian is crossing a roadway at a point 
other than within a crosswalk, he shall yield the right-of-way to 
a driver. 

45. Notwithstanding sections 42, 43 and 44, a driver shall, 
(a) exercise due care to avoid colliding with a. pedestrian who 

is upon a highway; 
(b) give warning by sounding the horn when necessary ; and 
(c) observe proper precaution upon observing a child or an 

apparently confused or incapacitated person who is upon 
a highway. 
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46.-(1) Where there is a sidewalk that is reasonably pass

able on either or both sides of a highway, a pedestrian shall not 
walk on a roadway. 

(2) Where there is no sidewalk, a pedestrian walking along 

or upon a roadway or the shoulder thereof shall when practicable 

walk only on the left side of the roadway or the shoulder of the 
highway facing traffic approaching from the opposite direction. 

(3) No person shaH be on a roadway for the purpose of solicit

ing a ride, employment or business from the occupant of a vehicle. 

BICYCLES AND PLAY VEHICLES 

47.-(1) Except as provided in this section, a person riding 
a bicycle upon a highway has the same rights and duties as a 
driver. 

(2) A person who is riding a bicycle, 

(a) shall not ride on a sidewalk; 

(b) subject to clause a, shall ride as near as practicable to 
the right-hand curb or edge of a roadway; 

(c) shall not ride abreast of any other person who is riding a 
bicycle upon a roadway; 

(d) shall keep at least one hand on the handle bars ; 

(e) shall not ride other than upon or astride a regular seat of 
the bicycle ; 

(f) shall not use the bicycle to carry more persons at one 
time than the number for which it is designed and equip
ped; and 

(g) shall not ride a bicycle on a highway where signs pro
hibit their use. 

(3) No person riding a bicycle shall ride it upon a roadway 
if there is a usable path intended for the use of bicycles adjacent 
to the roadway. 

(4) No person riding upon a bicycle, coaster, sled, toboggan 
or play vehicle or upon roller skates or skis shall attach it or them 
or himself to a street-car or vehicles upon a roadway. 

STREET-CARS AND SAFETY ZONES 

48.-(1) No driver shall overtake and pass upon the left, 
or drive upon the left side, of a street-car proceeding in the same 
direction, whether the street-car is actually in motion or tempor

arily at rest, except, 
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(a) when directed to do so by a traffic officer; or 
(b) upon a one-way roadway; or 
(c) upon a roadway where the tracks are so located as to 

prevent compliance with this section. 
(2) When a driver is permitted to overtake and pass on the 

left of a street-car that is stopped at a passenger stop, he shall 
reduce speed and may proceed with caution. 

49. Where a driver is proceeding in the same direction a& 
and behind or beside a railway or street-car and is about to pass 
or is passing on the entrance side of a car that has stopped or is 
about to stop at a passenger stop, the driver, 

(a) where there is no safety zone, shall bring the vehicle to a 
stop a safe distance, and in any case not less than 5 feet, 
behind the rear or front door of the car, as the case re
quires, and shall not again proceed until all passengers 
have boarded the car or are safely out of the path of the 
vehicle; and 

(b) where there is a safety zone or when a traffic officer has 
signalled to proceed, may proceed past the car with cau
tion. 

50.-(1) When the driver of a vehicle is proceeding upon a 
roadway or track in front of a street-car, he shall drive the vehi
cle off the track as soon as practicable after a signal from the 
motorman of the street-car. 

(2) Where a street-car has entered and is crossing an inter,. 
section, no driver shall drive a vehicle across street-car tracks 
within the intersection in front of the street-car. 

(3) When overtaking and passing a street-car, no driver shall 
turn a vehicle in front of the street-car so as to interfere with or 
impede its movement. 

51 . No driver shall drive a vehicle through or within a 
safety zone. 

SPECIAL STOPS 

52.-(1) When the driver of a vehicle is approaching a rail
way crossing at a time when, 

(a) a clearly visible electrical or mechanical signal device 
gives warning of the approach of a railway train; or 

(b) a crossing gate is lowered or a flagman is giving a signal 
of the approach or passage of a railway train; or 
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(c) a railway train in dangerous proximity to a crossing is 
approaching the crossing and emits an audible signal or is 
visible, 

he shall stop the vehicle not less than 15 feet from the nearest 

rail of the railway, and shall not proceed until he can do so safely. 

(2) No driver shall drive a vehicle through, around or under 

a crossing gate or barrier at a railway crossing while the gate or 

barrier is closed or is being opened or closed. 

53w Where a stop sign has been erected at a railway cross

ing, the driver of a vehicle shall stop the vehicle not less than 15 

feet from the nearest rail of the railway and shall not proceed un

til he can do so safely. 

54.-(1) Except as provided in subsections 3 and 4, the 
driver of, 

(a) a vehicle carrying passengers for hire; or 

(b) a school bus carrying a child; or 

(c) a vehicle carrying explosive substances or flammable 
liquids as cargo, 

shall, before crossing a track of a railway, stop the vehicle not 
less than 15 feet from the nearest rail and, remaining stopped, 
shall listen and look in both directions along the track for an 
approaching train and for signals indicating the approach of a 
train, and shall not proceed until he can do so safely. 

(2) Except as provided in subsection 4, where a driver has 
stopped and is proceeding as required in subsection 1, he shall 
cross the railway track in a gear that he will not need to change 
while crossing the track, and he shall not shift gears while cross
mg. 

(3) Subsection 1 does not apply where a traffic officer or 
trafflc-control device directs traffic to proceed. 

(4) Subsections 1 and 2 do not apply to street railway grade 
crossings or to industrial spur railway crossings within an urban 
district. 

55. Except when a traffic officer directs otherwise, where 
there is a stop sign at an intersection, the driver of a vehicle or 
the motorman of a street-car shall stop at a clearly marked stop 
line, or if none, then immediately before entering the crosswalk 
on the near side of the intersection, or if none, then immediately 
before entering the intersection. 
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56. Except when a traffic officer directs otherwise, where 
there is a yield sign at an intersection, the driver of a vehicle if 
required for safety to stop shall stop at a clearly marked stop 
line, or if none, then immediately before entering the crosswalk 
on the near side of the intersection, or if none, then immediately 
before entering the intersection. 

57 .-(1) The driver of a vehicle upon a highway outside of 
an urban district upon meeting or overtaking from either direc
tion a school bus that has stopped on the highway for the pur
pose of receiving or discharging school children, 

(a) when there is in operation on the school bus a visual 
signal as specified in section . . . . .  , shall stop the vehicle be
fore reaching the bus; and 

(b) shall not proceed until the school bus resumes motion or 
he is signalled by the driver of the school bus to proceed 
or the visual signal is no longer actuated. 

(2) Every school bus shall bear upon the front and rear 
thereof plainly visible signs containing the words "school bus" 
in letters not less than 8 inches in height and shall be equipped 
with visual signals as specified in section . . . . .  which shall be actq
ated by the driver of the school bus when the school bus is stopped 
on the highway for the purpose of receiving or discharging school 
children. 

(3) A person shall not operate a school bus upon a highway 
for a purpose other than the transportation of children to or from 
school unless all marks indicating that it is a school bus are con
cealed. 

(4) The driver of a vehicle upon a highway with separate 
roadways need not stop upon meeting or overtaking a school bus 
that is on a different roadway. 

(5) The driver of a vehicle upon a controlled-access highway 
need not stop upon meeting or overtaking a school bus that is 
stopped in a loading zone that is a part of or adjacent to such 
highway and where pedestrians are not permitted to cross the 
roadway. 

PARKING AND LEAVING VEHICLES 

58.-(1) Subject to subsection 3, where outside of an urban 
district it is practicable to stop, park or leave a vehicle off the 
roadway, no person shall stop, park or leave the vehicle either 
unattended or attended on the roadway. 



153 

(2) Subject to subsection 3, no person shaH park a vehicle so 

as to obstruct the free passage of traffic on the roadway. 

(3) Subsections 1 and 2 do not apply when a vehicle is so 

disabled that it is not practicable to avoid stopping and tempo

rarily leaving it on a roadway. 

59.�(1) Where a vehicle is standing or parked on a highway, 

(a) in violation of section 58 ; or 

(b) in a position that causes it to interfere with removal of 
snow from a highway by a person authorized to do so by 
the Minister or a municipality ; or 

(c) in a position that causes it to interfere with fire fighting, 

a traffic officer may move the vehicle or require the driver or 
person in charge of the vehicle to move it to a position determined 
by the traffic officer. 

(2) When an unattended vehicle is, 

(a) parked in violation of section 58 or section 61 ; or 

(b) apparently abandoned on or near a highway; or 

(c) on a highway without proper registration plates, a traffic 
officer may take the vehicle into his custody and cause it 
to be taken to and stored in a safe and otherwise suitable 
place. 

(3) Costs and charges incurred in moving or storing a vehicle, 
or both, under subsection 1 or 2 are a lien on the vehicle that may 
be enforced under (appropriate provincial statute) by the person 
who moved or stored the vehicle at the request of a traffic officer. 

60.-(1) Except where otherwise provided in an urban dis
trict by a traffic authority or when necessary to avoid conflict 
with traffic or to comply with the law or the directions of a traffic 
officer or traffic-control device, no person shall stop, stand or park 
a vehicle on a highway, 

(a) on a sidewalk ; 

(b) in front of a public or private driveway; 

(c) within an intersection; 

(d) within 10 feet from the point on the curb or edge of the 
roadway immediately opposite a fire hydrant; 

(e) within a crosswalk ;  

(f) within 20 feet of the approach side of a crosswalk;  

(g) within 30 feet upon the approach to any flashing beacon, 
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stop sign or traffic-control signal located at the side of 
a roadway; 

(h) between a safety zone and the adjacent curb or within 30 
feet of points on the curb immediately opposite the ends 
of a safety zone, unless a traffic authority indicates a 
different length by signs or markings ; 

(i) within 50 feet of the nearest rail of a railway crossing; 

(i) within 20 feet of a driveway entrance to a fire station, or 
on the side of a street opposite the entrance to a fire 
station within 300 feet of the entrance when properly 
marked with signs ; 

(k) alongside or opposite a street excavacation or obstruction 
when stopping, standing or parking obstructs traffic; 

(l) on the roadway side of a vehicle stopped or parked at the 
edge or curb of a roadway; 

(m) upon a bridge or other elevated structure upon a highway, 
or within a highway tunnel ; 

(n) in a place in contravention of a traffic-control device that 
gives notice that stopping, standing or parking is there 
prohibited or restricted. 

(2) No person shall move a vehicle that is not lawfully under 
his control into any of the places mentioned in subsection 1.  

51 . Except when a traffic authority otherwise permits, no 
driver shaH stop, stand or park a vehicle on a highway other than 
on the right side of the highway and with the right-hand wheel::; . 
parallel to that side and, where there is a curb, within 12 inches of 
the curb. 

MISCELLANEOUS RuLES 

62. No driver of a motor vehicle shall permit it to stand un-
attended on a highway without first having, 

(a) stopped the engine; 

(b) locked the ignition; 

(c) removed the key; and 

(d) effectively braked the vehicle, and, when standing on a 
grade, having turned the front wheels to the curb or edge 
of the roadway. 

63. No driver shall back a vehicle unless the movement can 
be made with reasonable safety and without interfering with 
traffic. 
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64.-(1) A person who is operating a motorcycle shall ride 
only upon the regular seat attached to it. 

(2) No person, other than the operator, shall ride on a motor
cycle unless, · 

(a) it is designed and equipped to carry more than one person; 
and 

(b) he rides on a seat attached to the motorcycle and designed 
to carry a passenger. 

(3) No person who is operating a motorcycle shall permit 
another person to ride on it in violation of subsection 2. 

65.-(1) No person shall cause a vehicle to move on a high
way if, 

(a) the control of the driver over the driving mechanism of 
the vehicle ; or 

(b) the view of the driver to the front, sides or rear of the 
vehicle, 

is obstructed or interfered with by reason of the load or the num
ber of persons in the front seat. 

(2) No passenger in a vehicle or street�car shall occupy a 
position in it that interferes with the driver's or motorman's view 
ahead or with his control over the driving mechanism of the vehicle 
or street-car. 

· 66. When travelling through defiles or canyons or on mountain 
highways, the driver of a vehicle shall hold the vehicle under 
control and as near the right-hand edge of the roadway as reason
ably possible and, upon approaching a curve where the view is 
obstructed within a distance of 200 feet along the roadway, shall 
give an audible warning with the horn of the vehicle. 

67. When travelling down grade, no driver of a vehicle shall 
coast with the gears of the vehicle in neutral or the clutch dis
engaged. 

68. No driver of a vehicle other than an emergency vehicle 
shall follow fire apparatus closer than 500 feet or drive or park 
within 500 feet of the place on the same street on which fire ap
paratus has stopped in answer to a fire alarm. 

69. Unless he has received consent of the fire department 
official in command, no person shall drive a street-car or vehicle 
over an unprotected hose of a fire department when laid down 
on a highway, private driveway, or street-car track, at a fire or 
an alarm of fire. 
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70.-(1) In this section, "litter" means deposit or cause to 
be deposited any glass, nails, tacks or scraps of metal or any 
rubbish, refuse or waste. 

(2) No person shall litter a highway. 
(3) A person who removes a wrecked or damaged vehicle 

from a highway shall remove glass or other injurious substance 
or thing dropped upon the highway from the vehicle. 

71 . Except when entering or leaving a driveway or lane or 
when entering upon or leaving land adjacent to a highway, no 
driver shall drive a vehicle upon a sidewalk. 

72. No person sha1l, 

(a) open the door of a motor vehicle upon a highway without 
first taking due precautions to ensure that his act will 
not interfere with the movement of or endanger any 
other person or vehicle ; or 

(b) leave a door of a motor vehicle upon a highway open on 
the side of the vehicle available to moving traffic for a 
period of time longer than is necessary to load or unload 
passengers. 



157 

APPENDIX Q 

(See page 26) 

UNIFORM MECHANICS' LIEN ACT 

REPORT OF THE NEW BRUNSWICK COMMISSIONERS 

To the Conference of Commissioners on 
Uniformity of Legislation in Canada : 

At the 1957 session of the Conference following a suggestion 
that the Conference re-examine the matter of a Uniform Mechan
ics' Lien Act, it was agreed that the New Brunswick Commis
sioners be requested to make a study of the work already done by 
the Conference on the subject, to obtain the views of the Com
missioners and the Bars of all the provinces with the object of 
determining whether or not there is a reasonable prospect of 
achieving uniformity in Mechanics' Lien Acts of the provinces, 
and to report at the next meeting of the Conference. 

This matter came before the Conference first in 1921, and it 
was resolved that the Conference having learned that a committee 
of the Ontario Legislature had been appointed to consider and 
draft an improved Mechanics' Lien Act, and in view of the fact 
that all the provinces have statutes on this subject which are 
fundamentally the same, it is desirable that any model statute 
should be considered by the Commissioners from all the provinces 
with the object of having uniformity ; accordingly the Conference 
offered its services in the matter. 

It was further resolved that the subject of Mechanics' Lien 
be referred to the Commissioners for Alberta to collaborate with 
the committee of the Ontario Legislature and with the joint com
mittee of the Ontario Bar Association and the County of York 
Law Association, and to report at the next meeting of the Con
ference. 

The Alberta Commissioners submitted their report in 1923 
as set out in Appendix F of the 1923 Proceedings, but discussion 
on the matter was postponed each year until 1929 when it was 
· decided that no further action should be taken. 

ln 1943 the matter was discussed again, and it was resolved 
that the provincial Mechanics' Lien Acts be studied by the 
Manitoba Commissioners with a view to the preparation of a 
draft uniform Act, and that they report thereon the next year. 
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In 1944 it was resolved that the provincial Mechanics' Lien 
Acts be further studied by the Manitoba Commissioners in the 
light of comments received from members of the Conference, and 
that they report thereon the next year. 

The Manitoba Commissioners presented their report in 1945 
as set out in Appendix J of the 1945 Proceedings, and after further 
consideration it was resolved that the draft Uniform Mechanics' 
Lien Act be referred back to the Manitoba Commissioners for 
incorporation therein of the amendments made at that meeting 
and that the draft be considered at the next meeting of the Con: 
ference. 

In 1946 the Manitoba Commissioners presented the draft of 
part of the proposed Uniform Mechanics' Lien Act as set out in 
Appendix I of the 1946 Proceedings containing the amendments 
made at the last meeting, and after being considered clause by 
clause it was resolved that the draft Uniform Mechanics' Lien 
Act be referred back to the Manitoba Commissioners for com
pletion of the draft and for further consideration in the light of 
the discussions at that meeting and any mailed comments that 
may be received by the Manitoba Commissioners, and that the 
Manitoba Commissioners report thereon at the next meeting. 

The Manitoba Commissioners presented their report in 1947 
as set out in Appendix G of the 194 7 Proceedings, and upon com
pletion of the consideration of the draft Uniform Act attached to 
the Manitoba report (other than the procedural sections at the 
end thereof which were left to each province to study in the light 
of its own requirements) , it was resolved that the draft Uniform 
Mechanics' Lien Act be referred to the New Brunswick Commis
sioners for the preparation of a further draft incorporating therein 
the amendments made at that meeting and such other amend
ments as they considered advisable, and that such further draft 
be considered at the next meeting. 

The New Brunswick Commissioners presented their report in 
1948 as set out in Appendix H of the 1948 Proceedings, and after 
further consideration it was resolved that the draft Uniform 
Mechanics' Lien Act as amended at that meeting be referred back 
to the New Brunswick Commissioners, and that they prepare a 
further draft in the light of certain suggestions for consideration 
at the next meeting. 

In 1949 the New Brunswick Commissioners presented their 
report as set out in Appendix N of the 1949 Proceedings, but in 
view of the difference of opinion on many points in connection 
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with the proposed Uniform Mechanics' Lien Act, it was agreed 
to drop this item from the agenda pro tern. 

Although the proposed Uniform Act was not adopted by the 
Conference, nevertheless the New Brunswick Commissioners re� 
commended the Act for New Brunswick where it was enacted in 
1951 with slight modifications and brought into force in 1953. 

Dated at Fredericton this 14th day of May, 1958. 

M. M. HOYT, 
for the New Brunswick Commissioners. 
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APPENDIX R 

(See page 35) 

CRIMINAL LAW SECTION 

REPORT TO PLENARY SESSION 

Representatives from all the Provinces except New Brunswick 
were in attendance at the meetings of the Criminal Law Section. 
Mr. H. W. Hickman, Q.C., Director of Public Prosecutions for the 
Province of New Brunswick, was prevented from attending due 
to the absence from his department of the Deputy Attorney 
General through illness. 

The Commissioners in the Criminal Law Section were con� 
cerned with proposed amendments to the Criminal Code, and 
have made recommendations which the Secretary has been in· 
structed to pass to the Minister �f Justice. 

It is felt that no good purpose is to be served by enumerating 
in detail the matters that were discussed in the Criminal Law 
Section as these will appear in the printed Proceedings of the 
Conference. 

The Chairman of the Criminal Law Section for the ensuing 
year will be Dr. Gilbert Kennedy and the Secretary will be Mr. 
A. J. MacLeod, Q.C. 

Respectfully submitted, 

w. B. COMMON, 
Chairman. 

A. J. MACLEOD, 
Secretary. 
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