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MIMEOGRAPHING AND DISTRIBUTING OF REPORTS 

By resolution of the Conference, the Commissioners who are 
responsible for the preparation of a report are also responsible 
for having the report mimeographed and distributed. Distribu
tion is to be made at least three months before the meeting at 
which the report is to be considered. 

Experience has indicated that from 60 to 75 copies are re
quired, depending on whether the report is to be distributed to 
persons other than members of the Conference. 

The local secretary of the jurisdiction charged with prepara
tion and distribution of the report should send enough copies to 
each other local secretary so that the latter can give one copy to 
each member of the Conference from his jurisdiction. Three copies 
should be sent to the Secretary of the Conference and the re

m�ining copies should be brought to the meeting at which the re .. 
port is to be considered. 

To avoid confusion or uncertainty that may arise from the ex
istence of more than one report on the same subject, all reports 
should be dated. 
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HISTORICAL NOTE 
More than forty years have passed since the Canadian Bar· 

Association recommended that each provincial government pro.. 
vide for the appointment of commissioners to attend conferences 
organized for the purpose of promoting uniformity of legislation 
in the provinces. 

This recommendation was based upon observation of the 
National Conference of Commissioners on Uniform State Laws, 
which has met annually in the United States since 1892 to prepare 
model and uniform statutes. The subsequent adoption by many 
of the state legislatures of these statutes has resulted in a sub
stantial degree of uniformity of legislation throughout the United 
States, particularly in the field of commercial law. 

The seed of the Canadian Bar Association fell on fertile 
ground and the idea was soon implemented by most provincial 
governments and later by t�e remainder. The first meeting of 
commissioners appointed under the authority of provincial 
statutes and of representatives from those provinces where no 
provision had been made by statute for the appointment of com
missioners took place in Montreal on September 2nd, 1918, and 
there the Conference of Commissioners on Uniformity of Laws 
throughout Canada was organized. In the following year the 
Conference adopted its present name. 

Since the organization meeting in 1918 the Conference has 
met during the week preceding the annual meeting of the Cana
dian Bar Association, and at or near the same place. The following 
is a list of the dates and places of the meetings of the Conference: 

1918. September 2, 4, Montreal. 
1919. August 26-29, Winnipeg. 
1920. August 30, 31, September 1-3, Ottawa. 
1921. September 2, 3, 5-8, Ottawa. 
1922. August 11, 12, 14-16, Vancouver. 
1923. August 30, 31, September 1, 3-5, Montreal. 
1924. July 2-5, Quebec. 
1925. August 21, 22, 24, 25, W"innipeg. 
1926. August 27, 28, 30, 31, Saint John. 

_I�21. _ _ �ugu�� 19,
_go,�2, g3, 't�l"()nto. 

1928. August 23-25, 27, 28, Regina. 
1929. August 30, 31, September 2-4, Quebec. 
1930. August 11-14, Toronto. 
1931. August 27-29, 31, September 1, Murray Bay. 
1932. August 25-27, 29, Calgary. 
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1933. August 24-26, 28, 29, Ottawa. 
1934. August 30, 31, September 1-4, Montreal. 
1935. August 22-24, 26, 27, Winnipeg. 
1936. August 13-15, 17, 18, Halifax. 
1937. August 12-14, 16, 17, Toronto. 
1938. August 11-13, 15, 16, Vancouver. 
1939. August 10-12, 14, 15, Quebec. 
1941. September 5, 6, 8-10, Toronto. 
1942. August 18-22, Windsor. 
1943. August 19-21, 23, 24, Winnipeg. 
1944. August 24-26, 28, 29, Niagara Falls. 
1945. August 23-25, 27, 28, Montreal. 
t946. August 22-24, 26, 27, Winnipeg. 
1947. August 28-30, September 1, 2, Ottawa. 
1948. August 24-28, Montreal. 
1949. August 23-27, Calgary. 
1950. September 12-16, Washington, D.C. 
1951. September 4-8, Toronto. 
1952. · August 26-30, Victoria. 
1953. September 1-5, Quebec. 
1954. August 24-28, Winnipeg. 
1955. August 23-27, Ottawa. 
1956. August 28-8ept. 1, Montreal. 
1957. August 27-31, Calgary. 
1958. September 2-6, Niagara Falls. 
1959. August 25-29, Victoria. 
1960. August 30-September 3, Quebec. 
1961. August 21-25, Regina. 

Due to war conditions the annual meeting of the Canadian 
Bar Association scheduled to be held in Ottawa in 1940 was 
cancelled and for the same reason no meeting of the Conference 
was held in that year. In 1941 both the Canadian Bar Association 
and the Conference held meetings, but in 1942 the Canadian 
Bar Association cancelled its meeting which was scheduled to be 
held in Windsor. The Conference, however, proceeded with its 
meeting. This meeting was significant in that the National Con
ference of Commissioners on Uniform State Laws in the United 
States was holding its annual meeting at the same time in Detroit 

�······wnicl:certaoledseveral��joiirtsesstons�to-oe l'relaofTne�� members 
of both Conferences. 

Since 1935 the Government of Canada has sent representatives 
to the meetings of the Conference and although the Province of 
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Quebec was represented at the organization meeting in 1918, rep
resentation from that province was spasmodic until 1942. Since 
then representatives from the Bar of Quebec have attended each 
year, with the addition in some years since 1946 of a representative 
of the Government of Quebec. 

In 1950 the newly-formed Province of Newfoundland joined 
the Conference and named representatives to take part in the work 
of the Conference. 

In most provinces statutes have been passed providing for 
grants towards the general expenses of the Conference and for 
payment of the travelling and other expenses of the commissioners.· 
In the case of provinces where no legislative action has been taken 
and in the case of. Canada, representatives are appointed and 
expenses provided for by order of the executive. The members 
of the Conference do not receive remuneration for their services. 
Generally speaking, the appointees to the Conference from each 
jurisdiction are representative of the various branches of the 
legal prof�ssion, that is, the Bench, governmental law depart
ments, faculties of law schools and the practising profession . 

The appointment of commissioners or representatives by a 
government does not of course have any binding effect upon the 
government which may or may not, as it wishes, act upon the 
recommendations of the Conference. 

The primary object of the Conference is to promote uni� 
formity of legislation throughout Canada or the provinces in 
which uniformity may be found to be practicable by whatever 
means are suitable to that end. At the annual meetings of the 
Conference, consideration is given to those branches of the law 
in respect of which it is desirable and practicable to secure uni
formity. Between meetings the work of the Conference is carried 
on by correspondence among the members of the executive and 
the local secretaries. Matters for the consideration of the Con
ference may be brought forward by a member, the Minister of 
Justice, the Attorney-General of any province, or the Canadian 
Bar Association. 

While the primary work of the Conference has been and is 
to achieve uniformity in respect of subject matters covered by 
existing legislation, the Conference has nevertheless·.gone beyond 
this field in recent years and has. dealt with subjects not yet 

-covered by-legislatien-i-n-Ga-nad-a-whieh-a-fter-- preparat-ion--are 
recommended for enactment. Examples of this practice are the 
Survivorship Act, section 39 of the Uniform Evidence Act dealing 
with photographic records and section 5 of the same Act, the 
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effect of which is to abrogate the rule in Russell v. Russell, the 
Uniform Regulations Act, the Uniform Frustrated Contracts Act, 
and the Uniform Proceedings Against the Crown Act. In these 
instances the Conference felt it better to establish and recommend 
a uniform statute before any legislature dealt with the subject 
rather than wait until the subject had been legislated upon in 
several jurisdictions and then attempt the more difficult task of 
recommending changes to effect uniformity. 

Another innovation in the work of the Conference was the 
establishment in 1944 of a section on criminal law and procedure. 
This proposal was first put forward by the Criminal Law Sec� 
tion of the Canadian Bar Association under the chairmanship of 
J. C. McRuer, K.C., at the Winnipeg meeting in 1943. It was 
there pointed out that no body existed in Canada with the proper 
personnel to study and prepare recommendations for amendments' 
to the Criminal Code and relevant statutes in finished form for 
submission to the Minister of Justice. This resulted in a resolu� 
tion of the C�nadian Bar Association that the Conference should 
enlarge the ·scope of its work to encompass this field. At the 
1944 meeting of the Conference in Niagara Falls this recom
mendation was acted upon and a section constituted for this 
purpose, to which all provinces and Canada appointed special 
representatives. 

For a more comprehensive review of the history of the Con� 
ference and of uniformity of legislation, the reader is directed to 
an article by L. R. MacTavish, K.C., entitled "Uniformity of 
Legislation in Canada-An Outline", that appeared in the Janu
ary, 1947, issue of the Canadian Bar Review·, at pages 36 to 52. 
This article, together with the Rules of Drafting adopted by the 
Conference in 1948, was re-published in pamphlet form early in 
1949. Copies are available upon request to the Secretary. 

In 1950, as the Canadian Bar Association was holding a joint 
annual meeting with the American Bar Association in Washington, 
D.C., the Conference also met in Washington. This gave the 
member� an opportunity of watching the proceedings of the 
National Conference of Commissioners on Uniform State Laws 
which was meeting in Washington at the same time. A most 
interesting and informative week was had. 

-- An:umber�oftne·-uniform·:A:cts -n:ave�o·een:�-adopted·asordt
nances of the Northwest Territories and the Yukon Territory in 
recent years. As a matter of interest, therefore, these have been 
noted in the Table appearing on pages 14 and 15. 



TABLE ( 
The following table shows the model statutes prepared and adopted by t 

TITLE OF ACT Conference 

selgnments of Book Debts , . • .  , . • • . • • 1928 

ills of Sale. , • • • • •  , . •  , , , • . • . • , , • , • • • 1928 
ulk Sales • , • • • • . •  , . • •  , • .  , • . •  � • . • . • • 1920 

onditlonal Sales . • • • . • •• •  , • . •• • • •  , , , 1922 

ontributorY N egligence.............. 1924 
ornea Transplant . . • • . • . . . . . . . • • . . . 1959 
Drpomtion Securities Registration.... . 1931 
efamat!on......................... 1944 
evolution of Real Property . . . . • •  , , , • 1927 
omicile .. 

rldence . 

Foreign Affidavits. , , . • . • • • . . . . . •  

Judicial Notice of Statutes and 

Proof of State Documents . • . •  

Officers, Affidavits before ......... . 

Photographic Records . • • . . • • • • • • •  

Russell v. Rttsse�Z. ••....•.•••.•. 
�e Insurance Policy • . • . . • . . . .  , . • . .  

reign Judgments.. . • •• . • • . • . • • • . • .  

llStrated Contracts .. ; . . . • • . . • . . • . • •  

ghway Traffic and Vehicles-

1961 
1941 

1938 

1980 
1953 
1944 
1945 
1924 
1933 
1948 

Rules of the Road , • . • . • . . . . . . • . 1955 
erpretation • • • . • • . • . • . • •  ,, . . . • .  , . . 1988 

:estate S uccesslon. . . . . . . . • • . • . • . . .  

1dlord and Tenant. . . . .  , . . .  , . . . . •  

�timation . • . .  , . •  , . , . , . , . • . .  , . •  , . •  

� Insurance . . . . . . . . • . • • • . . . • . . . • • •  

1itation of Actions . . . . . . • . . . . . . • .  , . 

rried Women's Property,.,, . . • . • . .  

tnershlp • . . . • . . . . . . .  , . ,  . • . •  , • . .  , .  

tnerships Registration , • , .. , . , , ... 

sion Trusts and Plans 

1925 
1937 
1920 
1928 
1931 
1948 

1938 

Perpetuities • • . . • . • . . . . . . . . • . • 1954 
Appointment of beneficiaries ... , . 1957 

!llmption of Death • . • • • • .  , . . . . . . . 196() 
:eedings Against the Crown . . . • • . • 1950 
iprocal Enforcement of Judgments., 1924 
iprocal Enforcement of Maintenance 

Alta. 

'29, '58* 

1929 
1922 

1937* 
1960:j: 

1947 
1928 

'52,'58* 

1958 
1947 
194.7 
1926 

1949 

1958t 
1958* 

'28,'60* 
1924 
1985 

1958 

ADOPTED 
B.C. Man. 

• 29,'51*,'57* 

'29, '57* 
1921 '21, '51* 

1922 

1926 
1961 

-$ 

1953 

1932 

-$ 
1945 
1947 
1925$ 

1957t 

1925 

'22,'60 
1923$ 

1957 
1957 

1961 

1946 

1960t 

1952 

1983 
1957 
1946 
1946 
1925 

1949 

1960:j: 
'391:,'57* 

1927:1: 

1920 
1924 

'82,'46:1: 
1945 
1897° 

1959 
1959 

N.B. 

1952:1: 

-$ 
1927 

1927 

1925 
-$ 

19521: 
19JJ4t 

195St 

1931 

1946 

1931 
1950:j: 
1949 

1926 
1938 
1920 
1924 

1951$ 
1921° 

-$ 

1955 

1959t 1951 . 1952t 
'25, '58* '25, '59* '50, '61* 1925 

Nfld. N.S; 

1950:t 1981 

1955:1: 1980 
1955:1: �� 

1955:1: 1980 

1951* '26,'5 
1960 1960 

1933 . 
1960$ 

1954* 1952 

1954 
1949 1945 

1946 
1954:1: 1980 

1956 

19611: 

1951 

-$-$ 
1981 1925 

1955 1959 
1958 1960 

1961$ 

Orders . ..................... . .  1946 
1948 

'47. '58* 
1957:1: 
1898° 

-$ 

'46, '58*t • 46, 61 * 1951:j: '51:j:, '61*t 1949 . 
.1lations . • • • • . • . • •  , .• ••••••..• 

of Goods . . . . . • . . • • • . • • . . . . . . . •  

ice of Process by Mail .......... . . 

1958* 1945:\: 
1897° 
1945 

ivorship . . . . • • . • . • . . . • . • • . . • .  

1945 
1939 
1945 
1957 
1961 

1948 '39,'58*:1: 

1896° 
-$ 
1942 
1946 

1940 
1959 11.tors Family Maintenance • , , . . • .  , 1947:j: 

tee Investments .. . .. . . . . . . . . , • • . •  

�tion of Trusts . . • . . • . •  , • • • . . . .  

. Statistics . .. '··'�-•-.-....�.L ... ..-.. uJJ....... . ...... .. -�-11149 ... � -�19.59.:j:.-
!housemen's Lien.. • . . • . . . • • . • . • • 1921 1922 
!house Receipts . .  . .  • . . . • • . . .  . .  • 1945 1949 

. . • • • • • • • • • . • • • • • • • • • • • • • . • • • • • 1929 1960:j: 
:Jonflict of Laws................. 1953 
'opted as revised. 

1959 

1922 
1945:1: 
1960:1: 

·--1951-:j:����--,·.-r�·�··· 

1923 1923 
1946� 1947 
1936 1959:1: 
1955 

bstantially the same form as Imperial Act (See 1942 Proceedings, p. 18). 
>visions similar in effect are in force. 

1951 

1955 

1941 
-$ 
1957t 

1952t 
1951 
1961 
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ODEL STATUTES. 

,nference and to what extent these have been adopted in the various jurisdictions. 

Ont. 

-$ 
1932 

1960t 

- '62, '54* 

1954 
1945 
1946 

- 1924 

1949 

1921 
1924 

- 1920° 

- 1954 
- 1954$ 

- 1952:1: 
1929 

P.E.l 
1931 

1947 
l933 

1934 

1938* 
1960 
1949 
1948 

1989 

1947 
1946 
1933 

1949 

1939 

1944:1: 
1939 
1920 
1938 
1939l 

1920° 

'48:!;, '59*:1: 1951:1: 
1944t 

- 1920° 

- 1940 1940 

- 1959 
::-T948-$-��195Uf 
- 1924 1938 

1946;t 

1954 

ADoPTED 
Que. 

-$ 

1952$ 

Sask. 
1929 

1929 

1944* 

1932 

1928 

1947 

1945 
1946 
1925 
1934 
. � . .  

1948 

1928 

'20,'61:1: 
1924 
1932 

1898° 
19411 

1960 

1924 

1946$ 

1896° 
-$ 
1942 

--rsoo$--
1922 

1931 

Can. 

1943 

1942$ 

1952:1: 

1950$ 

x As part of Comm!!lslonera for taking Affidavits Act. 
t In part. 
:t: With alfstht modlftcatlon. 
� Adopted and later repealed. 

RBMARKB 

N.W.T. Yukon 

1948 

1948:1: 
1948, 

1954:1: Am. '81; Rev. '50 & '55; At 
'57 

1954:j: 
1956 

Am.'31&'82;Rev.'55;Am. '{ 
Am '21, '25, '89"& '49; & 

'50 
1948:j: 1954:1: Am. '27, '29, '30, '33, '34 

'42; Rev. '47 & '55; Am. 'I 
1950*:1: 1955:1: Rev. '35 & '53 

. . . . . . . . .. · · · · · · · · · · · · · · ·  

· · · · · · · · · · · · · · · · · · · · · · · ·  

1949*:t 1954 
1954 1954 

Rev. '48; Am. '49 
· · · · · · · · · · · · · · · · · · · · · · · ·  

1948*:1: 1955:!; 
. . . . . . . . . . . . . . . . . . . . .  

Am. '42, '44 & '45; Rev. '4 
Am. '51, '53 & '57 

1948 1955 Am. '51; Rev. '53 

1948 

1948 
1948 

1956 

1955 Rev. '31 
1955 - • • • • • • • • • . . • . . • . . • • • • • • • 

1955 • • • • • • . • . . • • • • • . . • • • • • • • 

1955 • • • • • • • • • • . • • . . • . . . . • • • . .  

Stat. Cond. 17 not adopted 
. . . .  · · · · · · · · · · · · · · · · · · · ·  

1956 . . . . ... . . . . . . . . . . .. . . . .. . . . 

Rev. '58 

1948*:1: 1954* Am. '39; Rev. '41; Am. '4 
Rev. '53 

1949t 
1949:j: 
1949:1: 

1948t 
1952t 
1948° 

1955 

1951t 

1948° 

1954:1: 
1954:1: 
1954t 

1954* 
1954t 
1954° 

Am. '26, '50, '55; Rev. '58 
Recomm. withdrawn '54 
Rev. '59 

·· · ·· · · · · · · · · · · · · · · · · · · ·  

Am. '32, '43 & '44 
· · · · · · · · · · · · · · · · · · · · · · · ·  

• ••• • • • • • • • • • • • • • • • • • • • • c  

Am. '46 

Am.'65 
· · · · · · · · · · · ·  . . . . . . . . .  . 

· · · · · · · · · · · · · ·  · · · · · · · · ·  

· · · · · · · · · ·  · · · · · · · · · · · · · ·  

1956 Am. '25; Rev. '66, Am. '57; 
Rev. '58 

1955t Rev. '66; Rev. '58 

1954° 
.. .. . . . .. . . . . . . . . ... . . . . 

Am. '49, '56 & '57; Rev. '60 
Am.'57 

-1952 ____ �964t--A�·so-&-'6o-
1948 1954 • • • •  ·- . -· • • • • • • • • • • • • • ••• • 

1952 1954t Am. '53; Rev. '57 
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MINUTES OF THE OPENING PLENARY SESSION 

(MONDAY, AUGUST 21ST, 1961) 

10 a.m.-11 .30 a.m. 

Opening 

The forty-third annual meeting of the Conference opened at 
the Court House, in Regina, at 10 a.m., with Mr. John A. Y. 
MacDonald, Q.C., the President, in the chair. 

Following the introduction of members, the chairman in his 
preliminary remarks welcomed the new members to the Confer
ence, expressed his pleasure in looking forward to working with 
them as well as with the old members, drew attention to the 
fact that Miss Wysocki, of the Attorney General's Department in 
Ontario, was apparently the first lady to have graced a meeting 
of the Conference, expressed regret at the absence of representa
tives from Newfoundland and the absence of the Secretary and 
the Treasurer, and then called on Mr. Gordon Doherty, of Saskat
chewan, to act as Secretary pro tern. 

Mr. R. S. Meldrum, Q.C.,  Deputy Attorney General for the 
Province of Saskatchewan, on behalf of the Attorney General, 
the Honourable R. A. Walker, Q.C. ,  expressed the Attorney 
General's regrets at being unable to attend and welcomed the 

. members to Regina. He outlined some of the plans that had been 
made for entertainment of the members and their wives, including 
a coffee party in the barristers' lounge in the Court House follow
ing the opening plenary session, a coffee party for the wives to 
be given by Mrs. Barlow on Wednesday and by Mrs. Kennedy 
and Mrs. Brissenden on Thursday, a coffee party on Friday ten
dered by the Officer Commanding the Royal Canadian Mounted 
Police, and the circumstance that tickets were available for the 
Saskatchewan Roughrider football game later on in the week. 
Mr. Meldrum also advised the meeting that the local members 
of the Conference would be quite happy to assist the visiting mem
bers in any respect and invited the visiting members not to hesi
tate to make their needs known. 

· Minutes· ·oj-La-st--Meet�'ng- � 

The following resolution was adopted : 
RESOLVED that the Minutes of the 1960 annual meeting as 

printed in the 1960 Proceedings be taken as read and adopted. 

'\ 
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Presidential Address 
In a brief review of the work of the past year the President 

expressed his thanks for the excellent cooperation received from 
other officers and members of the Conference. He outlined the 
proposed work of the meeting as set out in the Agenda (Appendix 
A, page 48) and mentioned additional arrangements that had 
been made for entertainment of members of the Conference and 
their wives. He repeated the comments made by his predecessors, 
Messrs. Leslie and Fournier, to the effect that the Conference 
may be spreading itself a bit thin by endeavouring to deal with 
an extensive agenda at each meeting and suggested that there 
might be merit in considering fewer items each year and possibly 
dealing with a fewer number of subjects. He called attention to 
an article by Mr. Jacob S. Ziegel, of Vancouver, in the May 1961 
issue of the Canadian Bar Review, entitled "Uniformity of Legis
lation in Canada-Conditional Sales Experience", and commended 
the article to the attention of those who might not yet have read 
it. He referred, also, to the article by Dean Read reviewing the 
history of the Conference. 

In referring to the · attendance at the Conference of Messrs. 
Fournier and Pigeon as representatives of the Government of 
the Province of Quebec as well as the Council of the Bar of that 
Province, he expressed pleasure at the continued interest of the 
Government of that Province in the activities of the Conference 
and commented that Mr. Fournier's selection as a representative 
of the Government following his attendance as a representative 
of the Bar of the Province constituted a tribute to Mr. Fournier 
for his excellent work in the past. 

Treasurer's Report 
In the absence of the Treasurer, Mr. Carter, the President 

read the Treasurer's report (Appendix B, page 50), which on 
motion was adopted. Messrs. Alcombrack and Tallin were named 
as auditors to examine this report. 

Secretary's Report 
The report of the Secretary, Mr. Muggah (Appendix C, page 

52), was distributed in his absence and on motion was taken as 
read. 

Constitution Committee 
Mr. MacTavish presented the report of this Committee (Ap

pendix D, page 54) and consideration of it was deferred until the 
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closing plenary session in order to give the Committee an op
portunity to meet and consider some points before the Conference 
as a whole examined the subject. 

Government Contributions 
The President reported that in view of the circumstance that 

the Conference funds appeared to be sufficient to defray the cost 
of publication of a consolidation of all model Acts and to leave a 
reasonable balance on hand a committee had not been formed to 
study the need of the Conference for additional revenue and the 
advisability of requesting the supporting governments to increase 
their contributions. After some discussion, the chairman appoint
ed, as a committee to consider the matter, Mr. Kennedy, Mr. 
T. D. MacDonald, and Mr. Teed. 

Resolutions Committee 
The following were named to constitute a Resolutions Com

mittee: Messrs. Bowker, Chairman, MacTavish, and Foster. 

N aminating Committee 
The President named a Nominating Committee, consisting of 

the following Past Presidents: 
Messrs. Fournier, Chairman, Leslie, Read, Wilson, MacTav

ish, and Rutherford. 

Publication of Proceedings 
The following resolution on this subject was adopted : 
RESOLVED that the Secretary prepare a report of the meeting 

in the usual style, have the report printed and send copies thereof 
to the members of the Conference and those others whose names 
appear on the mailing list of the Conference, and that he make 
arrangements to have the 1961 Proceedings printed as an adden
dum to the Year Book of the Canadian Bar Association. 

Next Meeting 
Following discussion about the time and place of the 1962 

meeting, during which Mr. Teed extended an invitation to meet 
in New Brunswick, Mr. J. A. Y .. MacDonald an invitation to 
meet in Nova Scotia, and M:r. Foster an invitation to meet in 
l?l'-ince-Edward-lsland,_it-was-decided.to�defe:r.-untiLthe-closing 
plenary session a decision on the subject. 
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MINUTES OF THE UNIFORM LAW SECTION 

The following commissioners and representatives were present 
at the plenary sessions and at the sessions of this Section: 

Alberta: 
Messrs. W. F. BoWKER, C .  W. CLEMENT and W. E. WooD. 

British Columbia: 

Messrs. P. R. BRISSENDEN and G. H. CROSS. 

Canada: 
Messrs. H. A. MciNTOSH and D.  S .  THORSON. 

Manitoba: 

Messrs. G. S .  RUTHERFORD and R. H. TALLIN. 

New Brunswick: 

Messrs. D. J. FRIEL, M. M.  HoYT and J. F. H. TEED. · 

Nova Scotia: 

Messrs. H. E. CROSBY and HORACE E. READ. 

Ontario: 

The Honourable Mr. Justice F. H. BARLOW and Messrs. 
W. C. ALCOMBRACK and L. R.  MACTAVISH. 

Quebec: 

Messrs. EMILE CoLAS, G. R. FOURNIER aJ;ld L. P. PIGEON. 

Saskatchewan: 

Messrs. W. G. DOHERTY, J. H. JANZEN, E. C.  LESLIE and . 
B: L:·-s'i'RA.l'Eli-:- ·  -· -············ -�- -· ···� ---
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FIRST DAY 

(MONDAY, AUGUST 21ST, 1961) 

First Session 
11.30 a.m.-12.30 p.m. 

After the coffee break, during which the members were guests 
of the Regina members in the barristers' lounge, the first meeting 
of the Uniform Law Section opened at 11.30 a.m. At the request 
of the President of the Conference, Mr. J. F. H. Teed presided. 

Hours of Sittings 
It was agreed that this Section of the Conference should sit 

daily from 9.30 a.m. to 12.30 p.m. and from 2.30 p.m. to 5 p.m. 

Amendments to Uniform Acts 
Pursuant to the resolution passed at the 1955 meeting (1955 

Proceedings, page 18), Mr. Alcombrack presented his report on 
this subject (Appendix E, page 57). Some discussion took place 
on amendments to the Reciprocal Enforcement of Maintenance 
Orders Act, and it was decided to defer detailed consideration 
until the New Brunswick report on the subject was before the 
meeting. 

Judicial Decisions affecting Uniform Acts 
Dean Read submitted his report on this subject (Appendix F, 

page 61) and consideration of it was commenced. 

Second Session 
2.30 p.m.-5 p.m. 

Judicial Decisions affecting Uniform Acts-(conUnued) 
Consideration of this report was continued and after discussion 

it was resolved that the report be received and that the Conference 
express its thanks to Dean Read for his work. 

As a result of the discussions, it was decided that Section 3 
of the Bills of Sale Act should be referred to the Alberta Com
missioners for study and for a report at the next meeting on the 
desirability of an amendment in view of the cases referred to in · ��nea.n·Reau's.re:Pon.-·n·wa.saecraea�·a.Iso�That tlieBntisn·Golum"' 
bia Commissioners should be asked to make a study of the section 
of the Highway Traffic (Rules of the Road) Act corresponding to 
Section 171(2) of the British Columbia Motor Vehicle Act and to 



21 

report to the next meeting the results of their study and their 
recommendations for amendment. 

Federal-Provincial Committee on Uniformity of Company Law 
Mr. Rutherford submitted a report on the activities of this 

Committee since the 1961 meeting (Appendix G, page 76) .  On 
motion the report was received. 

Foreign Torts 
Dean Read reported orally on this subject and recommended 

that as the matter is being reviewed by the American Law In
stitute and will be dealt with in Volume 6, Conflict of Laws, to be 
published by that Institute, further study by the Conference be 
postponed until that volume is available. His recommendation 
was adopted. 

· 

Legislative Assembly 
Mr. Wood, pointing out that Mr. Ryan was still out of Canada, 

recommended that further consideration of this item stand until 
Mr. Ryan's return. The meeting agreed with his recommendation. 

Evidence, Uniform Rules of 
Due to the absence of representatives from Newfoundland, to 

whom this subject had been referred, it was agreed that the sub
ject should remain on the agenda for the 1962 meeting. 

Bulk Sales 
Dean Bowker presented the report of the Alberta Commis

sioners (Appendix H, page 77) . After discussion the following 
resolution was adopted : 

RESOLVED that the draft Act as set out in the report of the 
Alberta Commissioners be adopted and recommended for enact
ment. 

Innkeepers 
As the report of the Nova Scotia Commissioners was not 

available, this matter was allowed to stand. 

Devolution of Real Property 
Mr. Janzen submitted the report of the Saskatchewan Com-

- �missioners-\Appenatxt; page-gt}:�:Aft�r--s-ume��dtscussion it�was 
agreed that the subject should be deferred for consideration at 
the 1962 meeting on the understanding that the representatives 
of New Brunswick and Manitoba would forward their comments 

I 
I 
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and suggestions on the subject to the Saskatchewan Commission·· 
ers to assist the Saskatchewan Commissioners in making a report 
at the 1962 meeting. 

Wills 
Dean Read submitted a report (Appendix J, page 96) and 

consideration of the report was commenced. 

SECOND DAY 

(TUESDAY, AUGUST 22ND, 1961) 

Third Session 

9.30 a.m.-12.30 p.m. 

Wills-( continued) 
After further study and discussion of the report on this subject 

it was resolved that the matter be referred back to the Nova 
Scotia Commissioners for a further report at the 1962 meeting 
with respect particularly to proposed amendments to Sections 35 
and 38. 

Fatal Accidents Act 
Mr. Rutherford read the report of the Manitoba Commission� 

ers (Appendix K, page 100) and examination of the report was 
commenced. 

Fourth Session 

2.30 p.m.-5 p.m. 

Fatal Accidents Act-(continued) 
The whole of this session was occupied in discussion and con� 

sideration of the report on this Act. 
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THIRD DAY 

(WEDNESDAY, AUGUST 23RD, 1961) 

Fifth Session 

9.30 a.m.-12.30 p.m. 

Fatal Accidents Act-(concluded) 
Consideration of this report occupied all of this session and 

resulted in the following resolution: 
RESOLVED that the matter of the Fatal Accidents Act be 

referred back to the Manitoba Commissioners to revise the draft 
Act in accordance with the decisions reached at this meeting and 
to report back at the 1962 meeting. 

Sixth Session 

2.30 p.m. to 5 p.m. 

Survival of Actions 
The report of the Alberta Commissioners on this subject 

(Appendix L, page 108) was submitted by Dean Bowker. 
· 

Following discussion of the report the following resolution was 
adopted : 

RESOLVED that the matter of the Uniform Act be referred 
back to the Commissioners of Alberta for further examination; 
that the Commissioners of each jurisdiction be requested to submit 
their views on the questions raised in the report of the Alberta 
Commissioners by December 31, �961; and that the subject be 
again considered at the 1962 meeting. 

Domicile 
The draft Act appearing at page 108 of the 1960 Proceedings 

\ was examined and after consideration and discussion the following 
resolution was adopted : 

RESOLVED that the draft Domicile Act as set out on page 108 
of the 1960 Proceedings be referred back to the British Columbia 
Commissioners to incorporate in it the changes

· 
agreed upon at 

this meeting; that copies of the draft Act as so revised be sent to 
··-each-ofthe·loeal-seeretaries-fer-Elistribution-by-themte··the-mem

bers of the Conference in their respective jurisdictions ; and that 
if the draft as so revised is not disapproved by two or more 
jurisdictions by notice to the Secretary of the Conference on or 
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before the 30th day of November, 1961 , it be recommended for 
enactment in that form. 
NoTE:-Copies of the revised draft were distributed in accordance with the 

above resolution. Disapprovals by two or more jurisdictions were 
not received by the Secretary by November 30, 1961. The draft 
Act as adopted and recommended for enactment is set out in 
Appendix M, page 139). 

Variation of Trusts 
Mr. Brissenden presented the report of the British Columbia 

Commissioners (Appendix N, page 140) . 
The report, having been considered and discussed, the follow

ing resolution was adopted : 
RESOLVED that the draft Act as set out in the report of the 

British Columbia Commissioners be referred back to them to 
incorporate in it the changes agreed upon at this meeting; that 
copies of the draft Act as so revised be sent to each of the local 
secretaries for distribution by them to the members of the Con
ference in their respective jurisdictions; and that if the draft as 
so revised is not disapproved by two or more jurisdictions by 
notice to the Secretary of the Conference on or before the 30th 
day of November, 1961, it be recommended for enactment in 
that form. 
NOTE:-Copies of the revised draft were distributed in accordance with the 

above resolution. Disapprovals by two or more jurisdictions were 
not received by the Secretary by November 30, 1961. The draft 
Act as adopted and recommended for enactment is set out in Ap .. 
pendix 0, page 142. 

Change of Name 

FOURTH DAY 

(THURSDAY, AUGUST 24TH, 1961) 

Seventh Session 

9.30 a.m.-12.30 p .m. 

Mr. Cross submitted the report of the British Columbia 
Commissioners (Appendix P, page 143). 

�·· �··· ·······�···Gonshierable-diseussion-�ensued-particularly···as··to-the-procedure 
to be followed on an application for a change of name and on the 
question as to in what official authority to authorize a change 
should be vested. The following resolution was adopted: 
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RESOLVED that the Commissioners of each province furnish 
to the British Colm;nbia Commissioners by December 31, 1961, 
their answers to and comments on the questions of principle set 
out in the report of the British Columbia Commissioners and that .. 
the British Columbia Commissioners at the 1962 meeting make 
a 

·
further report in the light of the comments and recommendations 

of the other provinces. 

Treaties and Conventions 
Mr. Colas read a report on the subject of Provincial Imple

mentation of Treaties and Conventions (see 1960 Proceedings, 
page 32) . 

The consensus of the Conference was that the subject was not 
one that could properly be dealt with by the Conference. It was 
suggested, however, that the report be received and, if possible, 
arrangements be made for its publication in the Canadian Bar 
Review. 

Foreign Judgments 
Pursuant to the resolution adopted at the 1960 meeting (1960 

Proceedings, page 28), Dean Read, on behalf of the Nova Scotia 
Commissioners, submitted a report on this subject (Appendix Q, 
page 148) and commented thereon. After discussion, the following 
resolution was adopted : 

RESOLVED, 
(a) that the report be received ; 
(b) that the Nova Scotia Commissioners be requested to 

continue a study of a revision of the 1933 Act and in 
doing so to cooperate with the National Conference on 
Uniformity of Laws of the United States ; 

(c) that to facilitate such cooperation, a recommendation be 
made to the plenary session that a representative of the 
Conference be authorized to attend the next meeting of 
the National Conference at which a proposed Uniform 
Foreign Judgments Act is considered; and 

(d) that the Nova Scotia Commissioners submit a further 
report at the next meeting of this Section. 

Residence Laws of Canada 
- -Mr: n-on:erty;--the-8-ecr-e-�ary- pro tem;- -read a -copy�of a-letter; 

dated August 16, 1960, from the National Council of Women of 
Canada, addressed to the Secretary of The Canadian Bar Associa
tion, that had been forwarded by him to the Secretary of the 
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Conference on instructions of the Executive Committee of the 
Bar Association. The letter from the National Council of Women 
recited a resolution passed at an al)nual meeting of that Council, 
stating as follows: 

"THEREFORE BE IT RESOLVED that the Montreal Council 
of Women refer to the National Council of Women for study, 
discussion and submission to the proper authorities and to the 
Canadian Bar Association with the request that it be considered 
by the Commission on Uniformity of Legislation, the following 
suggestions as a basis for amendment of Residence Laws in 
Canada:-
1. that the fundamental right of Canadian to 'freedom to 

move' be respected and safeguarded; 
2. that persons who exercise the right of free movement be 

placed on an equal footing with all other citizens. 
3. that since the right of free movement is now being restrain

ed by the existing laws governing 'legal residence', amend
ments be made which would give all Canadian citizens 
equal rights to assistance if and when necessary; and 
furthermore would make possible the provision of immedi
ate social assistance to needy persons wherever they might 
be when the need arises." 

After discussion the following resolution was adopted : 
RESOLVED that the Secretary of the Conference advise the 

Secretary-Treasurer of the Canadian Bar Association that the 
Conference had considered the resolution of the National Council 
of Women on this subject and was of the opinion that the subject 
was not one upon which it was appropriate for the Conference to 
make any recommendation or take any action. 

Reciprocal Enforcement of Maintenance Orders 
Mr. Hoyt submitted the report of the New Brunswick Com

missioners (Appendix R, page 157) and consideration of it was 
commenced. 

Eighth Session 

2.30 p .m.-5 p.m. 

Reciprocal Enforcement of Maintenance Orders-(continued) 
�-Following furthe-r�corrsideratiun- uf-this- -mattertlre�fullowing 
resolution was adopted : 

RESOLVED that the matter of Reciprocal Enforcement of 
Maintenance Orders be referred back to the New Brunswick 
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Commissioners with a request that they revise the amendments 
to the Uniform Reciprocal Enforcement of Maintenance Orders 
Act considered at this year's meeting in the light of discussions 
at the meeting and that they submit at the 1962 meeting a revision 
of the model Act, incorporating these amendments and any others 
that had been recommended by the Conference since the last 
revision of the model Act. 

FIFTH DAY 

(FRIDAY, AUGUST 25TH, 1961) 

Ninth Session 

Conference Practice and Procedure 

9 a.m.-10.30 a.m. 

Mr. Bowker raised a question as to the length to which the 
Conference should go in promoting the enactment of legislation 
recommended by the Conference. His question led to a lengthy 
discussion on the activities and practices of the Conference during 
which the following matters were examined with practically all 
persons participating :  

(a) Staff-The manner in which the work of the Confer
ence was performed was compared with that of the United 
States Conference on Uniform State Laws and it was suggested 
that the Conference should consider the advisability of en
gaging a full-time staff to do research and drafting of legisla
tion and, possibly, to assist in promoting the adoption of 
recommended Acts by provincial legislatures. Another sug
gestion was that an effort be made by groups, to which projects 
were assigned, to work more closely with law schools in con
ducting studies and preparing draft legislation. It was recom
mended as well that members of the Conference endeavour 
to work as closely as possible with Law Reform Committees 
in the various provinces. 

(b) Finances-Considerable discussion revolved around the 
financing of additional staff and the advisability of approaching 

- - -the Domi-n-ien-- -and -previ-nei-al--gevei'-nments--fer---inereases- -in 
their contributions to the Conference and of seeking assistance 
from private business and industry. One proposal was that the 
Conference obtain the views of the various governments about 
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their willingness to contribute to the salary of a full-time 
employee or to contribute to expenses involved in the engage
ment of persons for special projects. 

(c) Promotion of Legislation-Various suggestions were made . 
respecting methods by which more wide-spread adoption of 
Model Acts might be achieved. It was suggested that individual 
representatives should make an effort to ensure that Acts 
recommended by the Conference were brought to the attention 
of, and discussed with, members of the government in their 
jurisdictions. Some felt that progress might be made if the 
Secretary of the Conference, as a matter of course, brought 
to the attention of each Attorney General all Acts that were 
adopted and recommended by the Conference. Regret was 
expressed that the Canadian Bar Association had discontinued 
the practice of publishing the Proceedings of the Conference 
in all issues of the annual proceedings of the Bar Association. 
One representative proposed that sub-committees of the Con
ference be set up in each province to carry on promotional 
work as well as research and drafting between annual meetings. 

(d) Distribution of Reports-Attention was called to delays 
that had occurred in a distribution of reports on matters that 
had been referred to special groups of Commissioners. It was 
considered that the attention of members of the Conference 
should be called to the recommended standard practice re
quiring early distribution of reports and a suggestion was made 
that such reports should be distributed not later than February 
of each year to enable members of the Conference to obtain 
the views of judges, practising lawyers, law teachers, and 
others. 
No definite decisions were reached on any of these points or 

others incidental to them that were touched upon during the 
discussion. It was agreed, however, that the subjects be referred 
to the plenary meeting and that the Section recommend, at that 
meeting, that requests to governments for additional funds should 
be made only for the purposes of particular projects or objects. 

Expropriation 
In reply to an inquiry from the President about the present. 

standing of the Expropriation Act, Mr. MacTavish stated that 
� ��the-sub�ee-t-�was ��now--at- �the-Seleet-Gomm-i-ttee-of- -the�-Legislature 

stage in Ontario and that it had presented very difficult problems. 
The report of the Select Committee had not yet been made. No 
action by the Conference at this time was recommended. 
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Bill of Rights 
Considerable discussion developed as the result of Mr. Colas' 

suggestion that the Conference consider the subject of a provincial 
Bill of Rights. Reference was made to the Conference's practice 
respecting the conditions that should ordinarily exist before a 
study was undertaken, to the advisability or otherwise of seeking 
the views of provincial governments on such an Act, and to the 
relative propriety and effectiveness of individual Bills of Rights 
as an alternative to a constitutional amendment. No definite 
decision resulted from the discussion. 

Closing Meeting 
Various members of the Section expressed their thanks and 

appreciation to Mr. Teed for the fairness and dispatch with which 
he, as chairman, conducted the meetings of the Section, and a 
formal vote of thanks was extended to him. 
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MINUTES OF THE CRIMINAL LAW SECTION 

The following members attended : 

W. C. BoWMAN, Q.C., Director of Public Prosecutions, 
Province of Ontario, 

Mrss C. WYSOCKI, Solicitor, Department of the Attorney 
General, Province of Ontario, and 

G. A. MARTIN, Q.C., of Toronto, representing Ontario ; 

YVES LEDUC, Q.C., Assistant Deputy Attorney General 
(Montreal) , representing Quebec; 

G.  R. FosTER, Q.C., of Charlottetown, representing Prince 
Edward Island ; 

J. A. Y. MACDONALD, Q.C., Deputy Attorney General, rep
resenting Nova Scotia; 

H. W. HICKMAN, Q.C., Senior Counsel, Department of the 
Attorney General, representing New Brunswick; 

0.  M .  M. KAY, C.B.E.,  Q.C., Deputy Attorney General, 
representing Manitoba; 

R. S .  MELDRUM, Q.C., Deputy Attorney General, representing 
Saskatchewan; 

H. J. WILSON, Q.C., Deputy Attorney General, representing 
Alberta; 

GILBERT D .  KENNEDY, S.J.D., Deputy Attorney General, 
representing British Columbia ; · 

T. D.  MAcDoNALD, Q.C., Assistant Deputy Minister of 
Justice, 

J. C.  MARTIN, Q.C., of the Department of Justice, and 

R. R. PRICE, of that Department, representing the Department 
of Justice of Canada. · 

·· ··- lJliairman=G� R. FosT:ER;-crc. 

Secretary-T. D .  MAcDoNALD, Q.C. 
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The Criminal Law Section considered an agenda comprising 
thirty-three working papers, that had been prepared in the 
Criminal Law Section of the Department of Justice, and a con
siderable number of other topics that were added to the agenda 
informally. Consideration of the agenda was completed, the dis
positions of the various matters being as follows: 

1. Juvenile Delinquency (Working Paper No. 33) 
The Commissioners endorsed the principle of the Juvenile 

Delinquents Act and expressed the view that it is working out 
reasonably well in practice. They made or reaffirmed the following 
recommendations on specific points : 

(a,) That the age referred to in section 2 (1) (a) should be 
sixteen years and uniform throughout Canada. 

(b) That as soon as possible the Act should be brought into 
force in all parts of Canada in which it is not yet in force. 

(c) That section 421(3) of the Criminal Code should be made 
to apply to juvenile delinquencies. 

(d) That the appeal provisions in the Juvenile Delinquents 
Act should be improved, and assimilated, to the extent 
practicable, to appeals under the Criminal Code relating 
to indictable offences or summary conviction offences 
according to whether the delinquency arose out of what 
would have been an indictable offence or a summary 
conviction offence. 

(e) That the offence of contributing to juvenile delinquency, 
under section 33 of the Juvenile Delinquents Act, should 
be transferred into the Criminal Code. 

(f) That the maximum fine referred to in section 20 (l) (c) 
of the Juvenile Delinquents Act should be increased to 
$50.00. 

(g) That the Juvenile Delinquents Act should be amended to 
permit contraventions of certain provincial statutes such 
as a Motor Vehicle Act to be charged, in the alternative, 
as a delinquency under the Juvenile Delinquents Act or a 
contravention of the provincial statute in the ordinary 
way. 

(h) That consideration should be given to creating, under the 
Juvenile Delinquents Act, a charge or status of being an 

· ·· ·-incorrigible;- ··· - -· 

(i) That provision should be made in the Juvenile Delin
quents Act for appropriate court procedure. 

(i) That provisions should be made for the transfer of a 
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juvenile delinquent from an industrial school to a jail 
where such transfer is required for purposes of security 
or in the best interests of the juvenile. 

(k) That if section 20 of the Juvenile Delinquents Act is 
found to be inadequate to permit all the services of a 
counselling and advisory character that are desirable, it 
should be amended accordingly. 

(l) That section 22(1) of the Juvenile Delinquents Act 
should be reviewed with a view to placing greater re
sponsibility upon a parent or guardian. 

2. The Lord's Day Act (Working Paper No. 15) 
The Commissioners considered The Lord's Day Act in the 

light particularly of the case of Gordon v. Regina, 1961 S.C.R., 
592 relating to coin operated laundromats. Without approving 
the policy of the law laid down in this case the Commissioners 
nevertheless referred to the powers of the provincial legislatures 
to except activities from the operation of the Act, and recommend
ed that the Act be not changed at the present time. 

3. Substitute Verdicts (Working Papers Nos. 22 and 32) 
The Commissioners recommended that the provision, formerly 

contained in section 1016(2) of the old Code, whereby the court 
of appeal was empowered, upon quashing a conviction, to sub
stitute a different verdict which the trial court might have render
ed, be restored and that a similar power be conferred upon the 
Supreme Court of Canada. 

4. Orders Prohibiting Driving (Working Paper No. 31) 
The Commissioners recommended that no action be .taken 

to place in the hands of provincial authorities, instead of the 
Parole Board, the power to relieve against orders imposed under 
section 225 of the Criminal Code prohibiting a person convicted 
of certain offences involving motor vehicles from driving a motor 
vehicle. 

5. Stay of Proceedings (Working Paper No. 18) 
The Commissioners, in the light of further discussion, and 

for the time being, recommended against. implementation of a 
�·�Tecummerrdation-previously�-made-to-the-effect that-the�Griminal 

Code be amended to authorize a prosecutor, with the consent of 
the court, to withdraw an information in proceedings under Part 
XVI or Part XXIV of the Criminal Code. 
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6. Probation and Suspended Sentence (Working Papers Nos. 5, 8 
and Supplements thereto and Working Paper No. 32) 

The Commissioners considered various proposals relating to 
probation and suspended sentence a1;1d made the following recom
mendations : 

(a) An accused should not be charged as a subsequent offender 
on the basis of a conviction occurring more than five years 
previously. 

(b) That section 638 of the Criminal Code be amended so as 
to remove the restriction whereby a court may not or
dinarily suspend the passing of sentence on a person who 
has been previously convicted. 

(c) That sections 638 (4) and 639(4) be amended to permit 
the court to place on probation again a person who has 
been brought before it for a breach of the conditions on 
which the passing of his sentence has been suspended. 

(d) That the definition of peace officer in section 2(30) of the 
Criminal Code be amended to include probation officers 
appointed under the Juvenile Delinquents Act and pro
vincial statutes. 

(e) A recommendation in favour of the principle that, where 
a penalty upon conviction for an offence is imposed upon 
a person already bound by a recognizance, such penalty 
will not affect the conditions of the recognizance except 
in so far as is made necessary by implementation of the 
penalty unless such person is charged and sentenced ex
pressly for the breach of his recognizance. 

(f) In affirmation of a previous recommendation, that the 
time limitation contained in section 638 (2) during which 
a recognizance may be kept in force should be removed. 

(g) A recommendation that section 637 of the Criminal Code 
be amended to provide that a person who violates a 
recognizance entered into under that section shall be 
guilty of a summary conviction offence or an indictable 
offence depending upon whether the original offence was 
summary conviction or indictable; and to provide pro
cedure for forfeiting the recognizance; such remedies to 
lie in the alternative only. 

The Commissioners recommended against various · · other 
·······proposals-conta1:Iieu-inmesew6rKing-:Pa pers�· · · · · · ·-· · ·- ··-·············-········· 

7. Diplomatic Immunity (Working Paper No. 7) 

The Commissioners approved the principle of Federal legisla .. 
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tion which would permit the bringing to trial, in Canada, of 
government officials who committed offences outside of Canada 
while abroad on government business. 

8. Judge's Report on Appeal (Working Paper No. 20) 
The Commissioners recommended that the provision contained 

in section 588 of the Criminal Code, requiring the trial judge or 
magistrate to furnish a report to the Court of Appeal in the case 
of an appeal from conviction in respect of an indictable offence, 
be retained and that the section be amended to specify that a 
convicted person who appeals is entitled to have access to such 
report in the same manner as he has access to other parts of the 
record . 

9. Waiver of Preliminary Inquiry (Working Paper No. 21) 
The Commissioners recommended that the Criminal Code be 

amended to provide expressly that an accused person . has the 
right, but only with the consent of the Crown, to waive a pre
liminary inquiry and proceed directly to trial. 

10. Trial by Superior Court Judge Without Jury (Working Paper 
No. 30) 

The Commissioners saw no objection to the extension, to the 
Yukon and Northwest Territories, of section 417 of the Criminal 
Code which permits an accused charged with an indictable offence 
in the Province of Alberta to elect trial by a judge of the Superior 
Court of Criminal Jurisdiction without a jury but recommended 
against the extension of this section to the other provinces. 

11. Jssuing Authority for Subpoenas (Working Paper No. 27) 
The Commissioners recommended that the Criminal Code 

be amended to provide that persons duly appointed to act as 
clerks to magistrates and justices presiding under Part XV
Preliminary Inquiry, Part XVI-Summary Trial and Part XXIV 
-Summary Conviction Trial, have authority to issue subpoenas 
for the attendance of witnesses before such justices and magis
trates where the appointment of such clerks, by the province, 
contemplated the exercise of such authority. 

·-- � ·t2� - --Worth-less-eh-equ·es-Ten·d-ered-Empto'{rees-(-Working-Pa·p-er-N-o�·28)· 
The Commissioners recommended against an amendment to 

the Criminal Code to make it a criminal offence for an employer 
to give an employee a worthless cheque for work already performed. 
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13. Habitual Criminals (Working Paper No. 4) 
The Commissioners recommended against a number of propos

als in connection with Habitual Criminals relating to proof of 
previous convictions, proof of identity and the test of being an 
Habitual Criminal. 

14. Public Mischief (Working Paper No. 1) 
The Commissioners recommended against a proposal to amend 

section 120 of the Criminal Code to include false self-accusations 
and false acts such as pretended suicides. 

15. Meaning of "Publishes" (Working Paper No. 2) 
The Commissioners recommended that section 306(1) of the 

Criminal Code, relating to the publication of false advertise
ments, be amended to make clear that it covers the publishing 
of a statement by other means than newspaper by including the 
words "circulates or distributes or causes to be circulated or dis
tributed". 

16. Definition of "Company" (Working Paper No. 3) 
The Commissioners recommended that the definition of the 

expression "company" in section 343(2) of the Criminal Code 
should be clarified by substituting the word "includes" for the 
word "means" ; by adding the words "partnership, association, 
society" ; by the addition of words to cover "a person representing 
himself as a partnership, association, society, syndicate, body 
corporate or company" ; and that section 343 (l) (a) be also amend
ed to include a reference to "members of" as well as "shareholders 
or partners in" a company. 

17. Bribery and Corrupt Practices (Working Paper No. 6) 
The Commissioners considered a number of amendments that 

were proposed to be made to sections 99 to 104 inclusive of the 
Criminal Code relating to bribery of persons holding public office 
and recommended that consideration be given to a revision of 
these sections to ensure that all relevant situations are adequately 
covered and appropriate penalties provided. 

18. Right to Address Jury Last (Working Paper No. 9) 
The Commissioners recommended that section 558 of the 

-Gr-im-in-a-1-Gode-:Oe-a-mended-to-provide-tha-t,-where--no- wi-t-nesses-·· 
are examined for an accused, he or his counsel is entitled to address 
the jury last, unless the trial judge in his discretion permits the 
Attorney General or Crown Counsel to reply. 
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19. Firearms (Working Paper No. 19) 
The Commissioners had before them a scheme of revision of 

the sections of the Criminal Code relating to offensive weapons 
including firearms which had been prepared, for purposes of dis
cussion, by a working group. The Commissioners restricted them
selves to recommending that the present legislation be tightened 
in the following respects : · 

; : : 

(a) Extend section 84 to include pistol, revolver or any other 
offensive weapon for which the person does not have a 
permit. 

(b) Amend section 84 to make the offence thereby created 
punishable on indictment as well as summary conviction. 

(c) Extend section 98 to include starting pistols, air pistols 
and tranquilizer guns and substitute the expression "re
stricted weapon" for the expression "firearm". 

(d) Increase the age limit mentioned in section 88(1) and (2) 
to sixteen years. 

(e) Amend the firearms provisions to make clear that con
ditions relating to area and use may be attached to a 
permit to carry a pistol or revolver. 

(j) Amend the firearms provisions to make clear that different 
categories of local registrars, some with authority to 
issue permits and some with authority to accept registra
tion.s only, may be appointed. 

(g) Amend section 94(5) to provide that a permit may be 
good for a period not exceeding one year from the date 
of its issue. 

(h) Amend the firearms provisions to provide that contra
vention of a condition of a permit is punishable on sum
mary conviction as well as by possible revocation of the 
permit. 

( i) Amend section 97 (3) to narrow the classes of persons, 
particularly those referred to in (c) , who are exempt from 
the requirements of certain of the firearms sections. 

20. Bail (Working Paper No. 10) 
The Commissioners recommended that section 463 of the 

···� --- ���-����- -� �� -enminal-eo-de-be-amerrded-to--vermit�-bail-to-rre-grante-d· hy; -in 
addition to the functionaries mentioned therein, a magistrate 
other than a magistrate as defined in section 466 or a justice of 
the peace, who has actually dealt with the matter. 
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21. Bail (No Special Working Paper) 
The Commissioners further recommended, in respect of bail, 

that section 463 be amended to authorize a judge of the county 
or district court to review the refusal of · bail by a magistrate or 
justice, in cases not now within the exclusive jurisdiction as to 
bail of a Superior Court of Criminal Jurisdiction and to permit 
the refusal by a county or district court judge to grant bail in 
such circumstances to be reviewed by a Superior Court of Criminal 
Jurisdiction. 

22. Waiver of Jurisdiction (Working Paper No. 11) 
The Commissioners recommended that section 697 or 698 of 

the Criminal Code be amended to provide that, after plea but 
before the hearing has commenced, a magistrate who is not the 
magistrate who took the plea, but is designated expressly or by 
implication to preside over the summary conviction court in 
question, may take the hearing and other subsequent proceedings. 

23. Custody and Treatment of Insane Persons (Working Papers 
Nos. 13 and 32) 

The Commissioners recommended that the Federal authorities 
give study and consideration to a proposal whereby the case of 
a person committed as insane, mentally ill, mentally deficient or 
feeble minded under a Lieutenant-Governor's warrant, pUrsuant 
to sections 523 to 527 of the Criminal Code, would be reviewed 
at the instance of such person or another person acting on his 
behalf or the Crown, the application for review to be supported 
by psychiatric evidence and to be made to the Chief Justice · of 
the Superior Court of Criminal Jurisdiction for the province or 
such other Judge of that Court as the Chief Justice might desig
nate. 

The Commissioners also recommended that section 451 of the 
Criminal Code be amended to provide that a justice, on a pre
liminary inquiry, may make a second or subsequent remand of 
an accused for mental observation under paragraph (c) without 
the accused being present before the justice. 

The Commissioners recommended against a proposal to amend 
section 451 further to empower a justice, on a preliminary inquiry, 

- � · ···- ····�- · ·- - -- · · -� ···� to- -dire-cr-that -an-crc-cused�--whom�·thtr�justi-c·e--ts-satisfte-d-·tu -be 
mentally ill, be remanded in custody until the pleasure of the 
Lieutenant-Governor of the province is known, the Commissioners 
being of the opinion that this position is sufficiently covered. 
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24. Non-Juridical Days (Working Paper No. 12) 
The Commissioners recommended against amending the 

Criminal Code or the Canada Evidence Act for the purpose of 
defining precisely therein what are the non-juridical days. 

25. Murder (Working Paper No. 14) 
The Commissioners recommended against an amendment to 

section 202(a) of the Criminal Code relating to the case where 
one person intentionally does an act to another person which, in 
the course of a short time will likely result in the other person's 
death, but then by accident does another act which causes the 
other person's death immediately. 

26. Contempt of Court (Working Papers Nos. 16 and 32) 
The Commissioners recommended against a proposal to amend 

the Criminal Code to provide for an appeal against a conviction 
for a contempt committed in the face of the court. 

The Commissioners further recommended against the enact
ment of a new section of the Criminal Code making it an offence, 
without lawful excuse, to create a disturbance or hinder the 
maintenance of order in a court of justice. 

The Commissioners further recommended that the procedure 
governing the punishment of contempts in criminal cases, not 
committed in the face of the court, be simplified and set out in 
the Criminal Code and be by way of notice to show cause why a 
person should not be found in contempt. 

27. Disposal of Exhibits (Working Paper No. 17) 
The Commissioners recommended that the Criminal Code 

be amended to confer upon the courts authority to authorize the 
forfeiture, destruction, return or other appropriate disposition of 
exhibits in all cases not now provided for. 

28. Election of Trial Without Jury (Working Paper No. 23) 
The Commissioners recommended that the provisions of Part 

XV of the Criminal Code relating to elections for trial without 
jury be reviewed 

(a) To permit an accused person who is charged before a 
justice, not being a magistrate under Part XVI, to elect 
trial before such a magistrate in respect of an offence 

- --- - - ·-- ·· - - -- - - -- ··· ----- - - -
- ---- l1ver wnichsucn magistrate ·exeYcisesconsent jurisaictiorr;-

(b) To provide that the election referred to in section 450 (2) 
of the Criminal Code be put to an accused at the beginning 
of the proceedings therein referred to; 
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(c) To provide that, where the accused has an option as to 
the method of trial it be explained to him at the beginning 
of the proceedings what such option is, for example, that 
he may elect to be tried before a magistrate or may elect 
a preliminary inquiry to be followed by trial before a 
judge or judge and jury. 

29. Certiorari (Working Paper No. 24) 
The Commissioners considered a proposal that section 682 

of the Criminal Code be amended to exclude, from the cases in 
respect of which a conviction or order may not be removed by 
certiorari, the case of a conviction resulting from proceedings 
which are invalid ab initio by reason, for example, of the informa
tion disclosing no offence known to the law. The Commissioners 
recommended that the question whether this case is in fact within 
section 682 should be left to be decided by the jurisprudence and 
that section 682 be not amended at the present time. 

30. Search Warrants (Working Paper No . 25) 
The Commissioners considered a number of proposals for 

amendment of the Criminal Code in regard to search warrants: 
(1) That section 42!}(1) be amended to provide expressly 

that it is not necessary to set out in the Information, 
leading to a search warrant, the source of the information 
on the basis of which the search warrant is sought; 

(2) That section 429 (1) be further amended to provide for a 

search warrant to be issued in respect of a child believed 
to have been abducted ; . 

(3) That section 429 be amended to make clear that a search 
warrant may be issued thereunder in respect of an offence 
not against the Criminal Code; 

(4) That section 432 be amended to provide that the maxi
mum period of three months, during which articles seizedl 
under or in connection with a search warrant may be· 
detained without instituting proceedings, may be extended 
by order of the court; and 

(5) That section 429 should be amended to require that the 
things for which the search is to be made should be pre
cisely defined in the search warrant. 

----� --- - -r:Phe-Gom-missioners-reeom-mended-against-t-he-fust-mentioned� 
proposal as being unnecessary; they recommended that the second 
proposed recommendation should not be made without further 
evidence as to its necessity, for fear that it would be abused ; 
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they recommended the third amendment in principle, subject to 
further consideration as to its practical necessity; they recom
mended in favour of the fourth proposal ; and in respect of the 
fifth proposal they recommended no action. 

31. Arrest on Request From Other Jurisdiction (Working Paper 
No. 26) 

The Commissioners recommended that section 438 be amended 
to cover expressly the case of a person arrested in one jurisdiction 
at the request of police in another jurisdiction by providing that 
a person so arrested shall be taken immediately before a magis
trate who would be empowered to remand such person for suc
cessive periods of three days until the arrival of a warrant from 
the other jurisdiction and to provide that no bail should be 
available for such person. 

32. Bail (Working Paper No. 29) 
The Commissioners considered a number of proposed amend

ments to the bail sections as follows : 

(1) That sections 451 and 463 of the Criminal Code be 
amended to permit an accused to be released on his own 
oral recognizance; 

(2) That section 451 (b) (i) be amended to permit an adjourn
ment of a preliminary inquiry for a period longer than 
eight days if the sureties do not object, in lieu of the 
present provision that the sureties must positively consent; 

(3) That section 676 be amended to provide expressly that a 
person may not be released, when under arrest on one 
charge, on a recognizance given in respect of another 
charge and upon which there has been default ; and 

(4) That section 677 be amended to provide expressly that, 
where the court refuses an application to forfeit a recog
nizance, such refusal vacates the recognizance and disM 
charges the sureties and the issue thereby becomes res 
judicata. 

The Commissioners decided to make no recommendation in 
· ···· ·resp·eet- of-the ·fi:rst-·proposal,-recom·mended-the-second··proposal· 

in principle, recommended against action in respect of the third 
proposal and made no recommendation in respect of the fourth 
proposal. 
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Minimum Sentences 
The Commissioners recommended that, so far as possible, 

minimum sentence provisions be omitted from all Federal Statutes. 
Fines in Lieu of Imprisonment 

The Commissioners considered a proposal that the Criminal 
Code be amended to permit the court to impose a fine in lieu of 
any other authorized punishment in all cases of convictions for 
indictable offences except capital cases and recommended that 
the principle of permitting a fine to be imposed in lieu of imprison
ment should be extended wherever appropriate. 

Admission of Facts in Course of Trial 
The Commissioners recommended against amending section 

708(5) of the Criminal Code to permit admissions of fact to be 
made on behalf of a defendant by his counsel in summary con
viction cases. 

The Commissioners recommended that section 619 be amended 
to permit evidence taken at a previous trial to be read as evidence 
in a subsequent trial, before the same court or judge, with the 
consent of the prosecutor and the accused. 

Appeals Against Orders of Confiscation 
The Commissioners recommended against a proposal to amend 

the Criminal Code to provide for an appeal to the provincial 
court of appeal from an order of confiscation under section 171 . 

Contradictory Evidence 
The Commissioners recommended that section 5 of the Canada 

Evidence Act, which provides that a witness is not excused from 
answering a question on the ground that the answer may tend to 
criminate him but may be given . the � �protection of the court" 
against his answer being used against him in any criminal pro
ceedings except for perjury, be amended to except also from such 
protection criminal proceedings under section 116 of the Criminal 
Code relating to the giving of contradictory evidence. 

34. Prisons and Reformatories Act 
The Commissioners considered four proposed amendments to 

the Prisons and Reformatories Act as follows : 
-(-1-)--To-enable--a-prov-ineial-au-theri-ty· -te--grant--te- prisoners 

confined in provincial institutions for breaches of the 
Criminal Code short remissions of sentence on compas
sionate grounds. 
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(2) To enable a provincial authority to remit pecumary 
penalties received by the provincial or a municipal 
authority under the Criminal Code. 

(3) To en�ble a provincial authority to direct the transfer 
of prisoners from any provincial institution to any other 
such institution in the same province. 

(4) To provide machinery for the transfer of prisoners from 
a provincial institution in one province to a provincial 
institution in another province. 

The Commissioners, upon being polled, showed the representa
tives of seven provinces in favour of the first proposal and one 
opposed ; the representatives of three provinces in favour of the 
second proposal, the representatives of three provinces against 
it and the representatives of two provinces neutral ; the repre
sentatives of seven provinces in favour of the third proposal; and 
the representatives of six provinces in favour of the fourth propos
al. The Commissioners made no recommendations. 

35. Extradition Act-Fugitive Offenders Act 
The Commissioners, at the suggestion of the Secretary, dis

cussed the working out of the Fugitive Offenders Act and the 
Extradition Act, but no recommendations were made. 

36. Programming Committee 
A Committee comprising the Chairman, Secretary and a 

third member to be selected by the Chairman was appointed to 
consider the program for next year and the composition of the 
Criminal Law Section. 

37. Magistrates and District Court Judges 
The Commissioners referred briefly to the position of District 

Court Judges under the Criminal Code but no recommendations 
were made on this subject. 

38. Election of Officers 
Mr. H. W. Hickman, Q.C., was elected Chairman and Mr. 

T. D.  MacDonald, Q.C. ,  was elected Secretary for the ensuing 
year. 
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MINUTES OF THE CLOSING PLENARY SESSION 

(FRIDAY, AUGUST 25TH, 1961) 

11 a.m.-11.45 a.m. 

The plenary session resumed with the President, Mr. MacDon
. ald, in the chair. 

Report of Criminal Law Section 
Mr. Hickman, in the absence of Mr. Foster, Chairman of the 

Criminal Law Section, reported orally on the work of the Section 
and filed a written report (Appendix S, page 168) . For the ensuing 
year, the Chairman of the Section would be Mr. Hickman and 
the Secretary, Mr. T.  D. MacDonald, the representative of the 
Department of Justice. 

Report of Auditors 
Mr. Alcombrack reported that he and Mr. Tallin had examined 

the statement of the Treasurer and found it to be correct and had 
so certified. 

Report of the Committee on the Constitution 
The report of this Committee (Appendix D, page 54) was 

again considered and upon motion of Mr. MacTavish, seconded 
· by Mr. Wilson, it was resolved that the report be adopted. 

Report of the Committee on Finances 
The Committee on Finances, composed of Mr. Kennedy, Mr. 

Teed, and Mr. T. D.  MacDonald, who had been appointed at the 
opening plenary session, submitted their report (Appendix T, 
page 169) . On motion the report was adopted. 

Banking and Signing Officers 
The following resolution respecting the signing of documents 

relating to banking was passed: 
RESOL 'VED that the Treasurer from time to time be authorized 

to attend to the banking of the Conference, to sign cheques and 
other banking documents, and that, in the event of a vacancy in 

···········�--�··�····�··-··-·-tneoffice or-Treasurer or oftlieincapacity �oftfie-Treasurei,.lne 
Secretary be authorized to perform these functions, and, in the 
event of a vacancy in the office of Secretary or of his incapacity, 
the Executive be empowered to appoint another person to act. 
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Printing and Consolidation of Uniform Acts 
The decision of the 1960 meeting of the Conference (1960 

Proceedings, page 46) that a consolidation of uniform Acts be 
printed was re .. affi.rmed and it was decided that the consolidati01i 
should include Acts recommended by the Conference in 1960 and 
1961. 

Next Meeting 
After consideration of the invitations from the Commissioners 

of Nova Scotia, Prince Edward Island and New Brunswick to 
hold the 1962 meeting in their provinces, it was decided that the 
meeting should be held in Saint John, New Brunswick, from Mon
day to Friday, inclusive, of the week preceding the 1962 meeting 
of the Canadian Bar Association. 

Foreign Judgments 
On recommendation of the Uniform Law Section, the following 

resolution was adopted : 
RESOLVED that a representative of the Conference be author

ized to attend the next meeting of the National Conference of 
Commissioners on Un1form State Laws of the United States at 
which a proposed Uniform Foreign Judgments Act is considered, 
and that his report be incorporated in a report to be submitted 
by the Nova Scotia Commissioners to the Uniform Law Section 
at its next meeting. 

Conference Practice and Procedure 
Mr. Teed brought to the attention of the meeting the discus

sions of the Uniform Law Section concerning the engagement of 
persons to assist in preparation of legislation and mentioned, 
particularly, Mr. Ziegel's article in the Canadian Bar Review. 
He reported that the general feeling of the Section was that, on 
the next occasion when the Conference was in need of funds in 
order to engage outside assistance, the Governments of Canada 
and of the provinces should be asked to make an additional 
contribution for the purpose. Some discussion followed and it 
was agreed that the matter should stand over for consideration 
at the next plenary session of the Conference. 

Press Release 
�

� ��
�

�
������

�
� � - -- � �- � � �� �� �� � � �

-
� As_ a _result�or �a: �suggesHoii- �that-it � woui<Toe <Iesiraoie��Tliat 

greater publicity should be given to the work of the Conference, 
Mr. Meldrum was requested to convene a committee to prepare 
an appropriate press release at the conclusion of the meeting. 
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Appreciations 
Dean Bowker, Chairman of the Resolutions Committee, moved 

the following resolution which was duly seconded and unanimously 
adopted : 

RESOLVED that the Conference express its sincere appreciation : 
(a) to the Regina Bar Association for the reception at the 

Hotel Saskatchewan on Monday evening; 
(b) to the Attorney General and the Government of Saskat

chewan for the dinner at the Hotel Saskatchewan on 
Monday evening and for the provision of excellent 
facilities in the Court House for meetings of the Confer
ence; 

(c) to Mr. and Mrs. E. C. Leslie for their entertainment of 
wives of members of the Conference at Acadia Lodge at 
Regina Beach on Tuesday afternoon and for their hos
pitality to members and wives at dinner; 

(d) to the Nova Scotia Commissioners for their luncheon at 
the Drake Hotel on Wednesday noon ; 

(e) to the Law Society of Saskatchewan for the reception and 
dinner at the Bell City Motel on Wednesday; 

(f) to the Lieutenant Governor of Saskatchewan the Hon
ourable Frank L. Bastedo and Mrs. Bastedo for the 
luncheon on Friday; 

(g) to the Assistant Commissioner, Royal Canadian Mounted 
Police, for the tour of the barracks and tea on Friday 
afternoon ; 

(h) to Mr. and Mrs. D. M. Tyerman for the reception at 
their home on Friday afternoon; 

( i) to the wives of the Saskatchewan Commissioners for their 
lavish kindness and hospitality to the wives of members 
of the Conference including the coffee party given by 
Mrs. B. L. Strayer and Mrs. W. G. Doherty on Tuesday 
morning, the luncheon given by Mrs. R. S. Meldrum and 
Mrs. J. H. Janzen on Wednesday, and the extensive pro
gram of sight-seeing around the city ; 

(i) to Mrs. J . . L. McDougall for the tea for the wives of 
members of the Conference at her home on Wednesday 
afternoon ; 

· ·· ·tk}·-tlr-Mrs:--Kar1-:Petersmeyer -for -tlre-etrtertainm�rrr-ot- tne ·· 
wives of members of the Conference at her home on 
Wednesday afternoon ; 

(l) to Mrs. Neil and to Mrs. Solomon for their hospitality to 
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members of the Conference and their wives on Tuesday 
afternoon and evening at Regina Beach; 

(m) to Mrs. F. H. Barlow for the coffee party for the wives of 
members of the Conference at the Hotel Saskatchewan 
on Wednesday morning; 

(n) to Mrs. G. D .  Kennedy and Mrs. P. R. Brissenden for 
the coffee party for the wives of members of the Confer
ence at the Hotel Saskatchewan on Thursday morning; 

(o) to the Saskatchewan Commissioners for their excellent 
arrangements for the meeting and for their hospitality 
throughout; 

AND BE IT FURTHER RESOLVED that the Secretary of the 
Conference be directed to send a copy of this resolution to the 
interested parties. 

Report of Nominating Committee 
Mr. Fournier, Chairman of the N aminating Committee named 

at the opening plenary session, submitted the following nomina
tions for the officers of the Conference for the year 1961-62: 

Honorary President . . . . . J. A. Y. MACDONALD, Q.C. ,  Halifax 
President . . . . . . . . . . . . . . .  J. F. H.  TEED, Q.C., Saint John 
1st Vice-President . . . . . . .  E. A. DRIEDGER, Q.C., Ottawa 
�nd Vice-President . .  . . 0. M. M. KAY, Q.C. ,  Winnipeg 
Treasurer . . . . . . . . . . . . . .  M .  M. HOYT, Fredericton 
Secretary . . . . . . . . . . . . . .  H. F. MUGGAH, Q.C. ,  Halifax 

The report of the Committee was adopted and those nominated 
were declared elected. 

Close of Meeting 
The President, Mr � MacDonald, on behalf of the visiting 

members of the Conference, expressed their thanks to the Sas
katchewan Commissioners for the excellent arrangements that 
they had made for the meeting and for hospitality throughout. 

Mr. Justice Barlow spoke for the members of the Conference 
in appreciation of the efforts and services of the President, Mr. 
MacDonald, in exercising the office of President during the past 
year. 

On motion of Mr. MacTavish, seconded by Mr. Teed, there --------·-�- -··�·� -- -�--- � --- -- -was recoroea--avote ortnai1]{s tol\!f�---nolierty -Ior actingas 
Secretary pro tern in the absence of Mr. Muggah. 

Before withdrawing from the chair, the President, Mr. 
MacDonald, expressed his gratitude to Mr. Teed for acting as 
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Chairman of the Uniform Law Section and to the other officers 
and members of the Conference for their diligence and co-operation 

· during his term of office. 
The new President, Mr. Teed, took the chair and addressed 

the meeting briefly, thanking the members for the honour they 
had conferred upon him by electing him to the office and under
taking to use his best efforts to maintain the high standards that 
had been set by his predecessors. 

At 11.45 a.m. the meeting adjourned. 
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APPENDIX A 

(See page 17) 

AGENDA 

PART I 

OPENING PLENARY SESSION 

1. Opening of Meeting. 
2. Minutes of Last Meeting. 
3. President's Address. 
4. Treasurer's Report and Appointment of Auditors. 
5. Secretary's Report. 
6. Report of Committee on Constitution (1960 Proceedings, 

pp. 20, 33) . 
7 .  Government Contributions-Report of Special Committee 

(see 1 960 Proceedings, page 46) . 
8. Appointment of N aminating Committee. 
9. Publication of Proceedings. 

10. Next Meeting. 

PART II 

UNIFORM LAW SECTION 

1. Amendments to Uniform Acts-Report of Mr. Alcombrack 
(see 1955 Proceedings, page 18) . 

2. Bulk Sales-Report of Alberta Commissioners (see 1960 Pro
ceedings, Page 31) . 

3 .  Change of N arne-Report of British Columbia Commission
ers (see 1960 Proceedings, page 32) . 

4. Devolution of Estates Act-Report of Saskatchewan Com
missioners (see 1960 Proceedings, page 32) . 

5 .  Domicile-Report of British Columbia Commissioners (see 
1960 Proceedings, page 29) . 

6. Evidence, Uniform Rules of-Report of Newfoundland Com
missioners (see 1960 Proceedings, page 25) . 

If;�· F-atal- Aceiden-ts--Ae-t-Repor-t--of�-Manitoba---Gommission@:rs 
(see 1960 Proceedings, page 29) . 

8. Federal-Provincial Committee on Uniformity of Company 
Law-Progress Report (see 1960 Proceedings, page 23) . 
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9. Foreign Judgments-Report of Nova Scotia Commissioners 
(see 1960 Proceedings, page 28) . 

10. Foreign Torts-Report of Special Committee (see 1960 Pro
ceedings, page 28).  

11 . Highway Traffic and Vehicles (Responsibility for Accidents) 
-Report of Nova Scotia Commissioners (see 1960 Pro
ceedings, page 31) . 

12. Innkeepers-Report of Nova Scotia Commissioners (see 1960 
Proceedings, page 26) . 

13. Judicial Decisions affecting Uniform Acts-Report of Dr. 
Read (see 1951 Proceedings, page 21) . 

14. Legislative Assembly-Report of Alberta Commissioners (see 
1960 Proceedings, page 24) . 

15. Reciprocal Enforcement of Maintenance Orders-Report of 
New Brunswick Commissioners (see 1960 Proceedings, 
page 31) . 

· 

16. Residence Laws in Canada-Resolution of Montreal Council 
of the National Council of Women-added at request of 
Executive Committee of Canadian Bar Association. 

17. Survival of Actions-Report of Alberta Commissioners (see 
1960 Proceedings, page 32) 

18. Treaties and Conventions-Provincial Implementation-Re
port of Mr. Colas (see 1960 Proceedings, page 32) . 

19. Variation of Trusts-Report of British Columbia Commis
sioners (see 1960 Proceedings, page 30) .  

20. Wills-Report of Nova Scotia Commissioners (see 1960 Pro
ceedings, page 32). 

21. New Business. 
PART III 

CRIMINAL LAW SECTION 
The Criminal Law Section will discuss proposals that, since 

the last meeting, have been received in the Department of Justice 
for amendment of the Criminal Code. Working papers have been 
distributed. 

PART IV 
CLOSING PLENARY SESSION 

1. Report of Criminal Law Section. 
·�L � Appreciatiens,-etc·; · - ··- ··· ·· · ·········�······ 

3. Report of Auditors. 
4. Report of Nominating Committee. 
5. Close of Meeting. 
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APPENDIX B 

(See page 1 7) 

TREASURER'S REPORT 

FoR YEAR 1960-1961 

Balance on hand-September 2nd, 1960 . . $6,478 . 55 

RECEIPTS 

Province of Alberta . . . . . . . . . .  $ 200 . 00 
Province of Newfoundland .  . . . 200 . 00 
Province of Prince Edward 

Island . . . . . . . . . . . . . . . . . . . 100 . 00 
Province of Saskatchewan . . .  . 
Province of Manitoba . . . . . . .  . 
Province of New Brunswick . .  
Province of Quebec . . . . . . . . . .  . 
Government of Canada . . . . . .  . 

Province of Nova Scotia . . . . . . 
Province of Ontario . . . . . . . . .  . 
Province of British Columbia . 
Bar of the Province of Quebec 

Bank Interest-October 31, 1960 
Bank Interest-April 30, 1961 . . 
Rebate of Sales Tax . . . . . . . . . . .  . 

200 . 00 
200 . 00 
200 . 00 
200 . 00 
200 . 00 
200 . 00 
200 . 00 
200 . 00 
100 . 00 

DISBURSEMENTS 

Gratuities (Quebec) . . . . . . . . . . .  . 
Vvm. MacNab & Son Ltd.-re 

Printing 1960 Agenda . . . . . . .  . 
Wm. MacNab & Son Ltd.-

Printing letterheads . . . . . . . . .  . 
Clerical Assistance, Honorariums 

�National-Pri-n-ters-btd-;-Te�
Printing Proceedings 42nd 

Annual Meeting . . . . . . . . . . .  $1,430 . 00 
Typing and checking envelopes 15 . 50 

2,200 . 00 
54 . 39 
87 . 42 

$ 50 . 00 

25 . 15 

11 . 43 
125 . 00 
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Sales Tax. . . . . . . . . . . . . . . 159 . 01 
Mailing and express charges . . 21 . 43 

$1,625 . 94 

CASH IN BANK . . . . .  
1,625 . 94 
6,982 . 84 

August 2, 1961. 

$8,820 . 36 $8,820 . 36 

HARRY P. CARTER, Treasurer 

Audited and found correct, 

(signed) W. C. ALCOMBRACK 

R. H. TALLIN 
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APPENDIX C 

(See page 1 7) 

SECRETARY'S REPORT 

1961 

In accordance with the resolution passed at the 1960 meeting 
of the Conference (1960 Proceedings, page 20),  the Proceedings 
of that meeting were prepared, printed and distributed among 
the members of the Conference and others whose names appear 
on the Conference mailing list. Arrangements were made with 
the Secretary of the Canadian Bar Association for the supplying 
to him, at the expense of the Association, of a sufficient number 
of copies to permit the inclusion of the Proceedings in the copies 
of the Year Book of the Canadian Bar Association that are 
distributed among the Council. 

An application has been made for the refund of sales tax, 
totalling $159.01, paid on the printing of the 1960 Proceedings, 
and it is expected that in due course the refund will be received. 

From time to time requests have been received for back num
bers of the Proceedings to complete sets in libraries. Excepting 
for the Proceedings for recent years, the Conference stock of back 
numbers is practically depleted and many of the requests cannot 
be met. It would assist greatly in disseminating knowledge of the 
work of the Conference if the stock of back numbers of Proceed
ings could be built up again to the point where requests of this 
sort could be complied with. For this purpose, I would suggest 
that members of the Conference have a check made in their 
libraries and forward to the Secretary any spare copies of back 
numbers of Proceedings that they find there. 

Consolidation of Uniform Acts 
Shortly after the 1960 meeting, I obtained an estimate of the 

cost of printing the consolidation of Uniform Acts prepared by 
Mr. Driedger and by Mr. Cross. The estimate indicated that the 
cost of printing and binding in buckram 250 copies would be in 
the vicinity of $2750 and for 500 copies in the vicinity of $3450. 

- ��- For-ffie-same-boo:KS witli papeY-covers similar to tliose--used--Tor 
the annual Proceedings, the cost would be $2525 for 250 books or 
$3000 for 500. It occurred to me that it would be desirable to 
obtain quotations from mor� than one source before actually 
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placing the order, but at the time of preparing this report I have 
not obtained the additional quotations. 

Water Protection Legislation . 
During the course of the year I had correspondence with the 

Joint Committee of the Engineering Institute of Canada and the 
Canadian Institute of Sewage and Sanitation on the use, conser
vation and pollution control of water resources. This Committee 
has been working for some time on this subject and inquired 
about the possibility of cooperation by the Conference in the 
preparation of legislation. I undertook to bring the matter to the 
attention of the Conference for the purpose of ascertaining wheth
er or not the Conference would be prepared to assist in the prep
aration of legislation to give effect to policies and principles that 
the Committee ultimately decided should be recommended to the 
provincial legislatures for adoption. Copies of correspondence are 
in the files and may be referred to if the Conference decides to 
consider the matter further. 

Place of Meeting, 196� 
In January of this year I received from the Secretary-Treasurer 

of the Barristers' Society of New Brunswick an invitation from 
the Council of that Society to the Conference to hold its 1962 
meeting at Fredericton. 1 advised the Secretary-Treasurer that I 
would bring the invitation to the attention of the meeting and 
let him know as soon as possible of the Conference's decision. 

HENRY F. MUGGAH, 
Secretary. 
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APPENDIX D 

(See pages 17 and 43) 

REPORT OF THE COMMITTEE 
ON THE CONSTITUTION 

At last year's annual meeting of the Conference in Quebec 
City, the President, in the course of his presidential address, 
stated (1960 Proceedings, page 19) : 

"May I be permitted to suggest that a committee be appointed 
to study the constitution and suggest the appropriate amendM 
ments if any are to be made. At least, we could find out if 
the 1944 draft was ever adopted." 
Mr. Fournier's suggestion was immediately acted upon and a 

committee composed of Messrs. MacTavish, Wilson, Leslie, 
Rutherford and Colas was appointed to study the matter (1960 
Proceedings, pages 20, 21) .  

· 

The records of the Conference disclose that at its organization 
meeting in Montreal in 1918 the recording secretary, Mr. John 
D. Falconbridge, read a draft temporary constitution which was 
considered clause by clause and amended in several respects, 
after which it was adopted as a temporary constitution (1918 
Proceedings, pages 7, 8). 

At the second annual meeting held in Winnipeg in 1919, Mr. 
Falconbridge presented an oral report of the Committee on the 
constitution, which apparently had been set up by executive 
action, and which recommended that the preparation of a per
manent constitution and bylaws be deferred. This report was 
adopted (1919 Proceedings, page 12) . 

Leaving the matter of the constitution in this temporary and 
nebulous position apparently worked out quite satisfactorily for 
it was not until 1944, some 25 years later, that the subject was 
again considered officialiy. 

In that year the Canadian Bar Association asked the Confer
ence to consider the establishment of a Criminal Law Section and 
in order to develop this proposal the Conference adopted the 
following resolution (1944 Proceedings, page 22) : 

�-- -�- �-'·1Resolved-tha-t the ma-tter-of--the--:revision-of-the-eonsti-tu-tion 
to provide for the establishment of the Criminal Law Section 
be referred to a committee to be appointed by the chairman 
to report at the next meeting and that for the time being the 
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members duly appointed by the respective jurisdictions to 
consider criminal law matters be authorized to meet and con
sider such matters as they deem expedient and to report to 
this meeting of the Conference." 
Subsequently a committee composed of Messrs. Wilson, 

Forsyth, Hogg, MacTavish and O'Meara was appointed to imple
ment the resolution. 

Later in that 1944 meeting, Mr. O'Meara, on behalf of the 
committee, stated that the resolution appointing the committee 
was not sufficiently clear · to enable the committee to function 
satisfactorily, and, to help clear the situation, the following resolu
tion was then passed (1944 Proceedings, pages 30, 31) : 

"Resolved that the Conference approves the formation of a 
Criminal Law Section of the Conference. 
Resolved that the Constitution Committee consider the revi
sion of the constitution and prepare a draft constitution for 
submission to the Conference at its next meeting." 
In the 1944 Proceedings is set out without comment as an 

appendix a draft constitution that it would appear had been 
prepared beforehand and inserted for purposes of convenient 
study. 

At the 1945 meeting the agenda called for the report of the 
Committee on the Constitution that had been set up the previous 
year. However, the item was not called and the committee expired, 
and, although the subject was discussed informally in that and 
in subsequent years, no further action was taken on the subject 
of the constitution until last year. 

Your present committee has reviewed the history outlined 
above and after careful consideration of the advantages and dis
advantages of a formal constitution unanimously recommends 
that the Conference continue to function as it has in the past 
without any formal constitution. We are of the opinion that all 
matters of a constitutional nature can be dealt with appropriately 
from time to time as they arise. This · system has functioned 
satisfactorily for some 43 years and we see no reason why it 
won't operate as satisfactorily in the future as it has in the past. 

One further matter requires to be mentioned. On page 33 of 
��·· the·r�m-o Pr-oceedings TfTs-n0tea-niat JY.tr� Foill•nier-referrect to 

correspondence that he had received that contained suggestions 
for enlarging the membership of the Conference to include repre
sentatives of . faculties of law schools in addition to commissioners 
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appointed by governments. This suggestion was referred to this 
committee. This committee is of the opinion that if at any time 
the Conference should decide as a matter of policy to extend its 
membership along the lines referred to by Mr. Fournier, or in · 
any other way, it is likely that more appropriate action could 
be taken without a formal constitution than with one. 

Respectfully submitted, 

L. R. MACTAVISH, 
for the Committee. 
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APPENDIX E 

(See page 20) 

AMENDMENTS TO UNIFORM ACTS 
1961 

REPORT OF W. C. ALCOMBRACK 

Cornea Transplant 
British Columbia and Manitoba enacted the Uniform Act. 

Interpretation 
Manitoba amended its Act, which is basically the Uniform 

Act as revised by the Conference in 1953, by adding the following 
provision to section 20 of the Manitoba Act (section 18 of. the 
Uniform Act) : 

(3) Where, under any Act of the Legislature, the time limited 
for the registration or filing of any instrument, or for the 
doing of any thing, expires or falls on a day on which, 
pursuant to any statute or law in force in the province, 
the office or place in which the instrument or thing is 
required or authorized to be filed or done, is closed, the 
time so limited extends to, and the instrument or thing 
may be :filed or done, on the :first following day on which 
the office is open. 

The subsection added is to provide for the situation where the 
time limited for filing documents expires on a Saturday and the 
office in which the document is required to be filed is closed pur
suant to law. This provision is necessary as Saturdays are not 
declared holidays and, therefore, the time for filing would not be 
extended under the general provision in clause k of section 18 of 
the Uniform Act : 

(k) where the time limited for the doing of anything expires 
or falls upon a holiday, the time so limited extends to 
and the thing may be done on the first following day that 
is not a holiday. 

Legitimacy 
Saskatchewan enacted the Uniform Act with slight modi:fica· 

tions in wording. 
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Reciprocal Enforcement of Judgments 
Manitoba enacted the Uniform Act (as revised in 1958) with 

the addition of the following provision to section 3 :  
(8) Where, on an application for registration of a judgment it 

appears to the court that the judgment is in respect of 
different matters and that some, but not all, of the 
provisions of the j udgment are such that, if they had 
been contained in a separate judgment, that judgment 
could properly be registered under this Act, the judgment 
in respect of which the application is made may be 
registered in respect of those provisions but not in respect 
of any other provisions contained therein; and the court 
may determine which of the provisions of the judgment 
are registerable and which are not. 

This provision was added to take care of the situation that 
arose by reason of the judgment of Chief Justice Williams in the 
case of Paslowski v. Paslowski (1957) 22 W.W.R. 584. It was held 
that "judgment" was confined to a final judgment for the payment 
of money only and excluded judgments which gave other addition
al relief. 

Reciprocal Enforcement of Maintenance Orders 
Manitoba enacted the Uniform Act (as revised in 1958) with 

the addition of the following provisions : 
Subsections 2, 3 and 4 were added to section 2 . and a sub

section 4 was added to section 3 to take care of the difficulties 
that arose in the Paslowski case referred to above and in the 
case of Fleming v. F

.
leming (1959) 28 W.W.R. 241 . 

Section 2 
(2) A maintenance order, or that part of a judgment that 

relates solely to a maintenance order, does not fail to be 
a maintenance order within the meaning of clause (d) of 
subsection (1) solely by reason of the fact that the amount 
payable thereunder may be varied from time to time by 
the court in the reciprocating state by which the order 
was made or the judgment given. 

(3) Where, in proceedings to enforce against any person a 
�·�·��� ��� � � � �� �  ���-� �ma;int�mrm;e� �ord�-r� registered--under -tliis��-:A:ct��or�arany 

other time, it is shown to the court in Manitoba in which 
the order is registered, or to which a certified copy thereof 
is sent for registration, that the order has been varied 
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by the court that made it, either as to the amount thereof 
or the times, terms, or method of payment thereof, if the 
court in Manitoba is satisfied by the preponderance of 
evidence that the order has been so varied it shall reco:r.d 
that fact and the nature and extent of the variation, and 
the maintenance order so registered shall be deemed to 
be varied accordingly and may be enforced only in ac
cordance with the variation. 

(4) Subsection (3) does not apply to a provisional order that 
may be varied by the confirming court as provided in 
subsection (5) of section 6. 

Section 3 
(4) Where, on receipt by the court of a certified copy of a 

maintenance order for registration, it appears to the court 
that 
(a) the order is in respect of different matters or forms 

part of a judgment that ·deals with matters other 
than the maintenance order; and 

(b) that part of the order or judgment that relates solely 
to the maintenance order, if it had been contained 
in a separate order, could properly be registered 
under this Act; 

the order or judgment, a certified copy of which has been 
received by the court, may be registered in respect of 
that part thereof that relates solely to the maintenance 
order but not in respect of any part thereof or any other 
provisions contained therein; and the court may determine 
which of the provisions of the order or judgment are 
registerable as a maintenance order and which are not. 

The following clauses were added to section 10 authorizing 
the Lieutenant Governor in Council to make regulations : 

(b) for facilitating communications between courts in Mani
toba and courts in England or elsewhere in the British 
Commonwealth or in the Republic of Ireland for the pur
pose of confirmation of provisional orders pursuant to 
this Act; 

(c) providing such forms. as may be necessary for the purposes 
· · · �of·this·A:ct;-·- -- ··· - -·-··- - -

(d) without being limited in any way by the foregoing, 
generally for the purpose of giving effect to the provisions 
of this Act. 
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A section was added similar to one enacted by Ontario in 
1959 to facilitate arrangements with American States as follows : 

14. Where a maintenance order sought to be registered in a 
court in Manitoba, or a provisional order sought to be 
confirmed by a court in Manitoba under this Act, or 
any accompanying document, uses terminology different 
from the terminology used in Manitoba, the difference 
does not vitiate any proceedings under this Act. 

Newfoundland amended its Act to adopt certain of the pro
visions of the revised Act of 1958 and enacted the same provision 
as section 14 of the Manitoba Act above. 

W. C. ALCOMBRACK. 



61 

APPENDIX F 

(See page 20) 

JUDICIAL DECISIONS AFFECTING UNIFORM ACTS 
1960 

REPORT OF DR. W. E. READ, O.B.E., Q.C. 

This report is submitted in response to the resolution of the 
1951 meeting requesting that an annual report be continued to 
be made covering judicial decisions affecting Uniform Acts re
ported during the calendar year preceding each meeting of this 
Conference. Some of the cases reported in 1960 applying Uniform 
Acts have not been included since they involved essentially ques
tions of fact and no significant question of interpretation. It is 
hoped that Commissioners will draw attention to omission of 
relevant decisions reported in their respective Provinces during 
1960 and will draw attention to errors in stating the effect of 
decisions in this report. The cases are reviewed here for informa
tion of the Commissioners. 

HORACE E. READ 

BILLS OF SALE 

Alberta Section 3. 
The governing statute in Althen Drilling Company Limited v. 

Machinery Depot Limited (1960) 31 W.W.R. 75 was The Bills of 
Sales Act, R.S.A. 1942, c. 217, Section 3 :  

3. Every sale or mortgage which is not accompanied by an im
mediate delivery and an actual and continued change of possession of 
the chattels sold or mortgaged shall be absolutely void as against 
creditors and as against subsequent purchasers or mortgagees claiming 
from or under the grantor in good faith, for valuable consideration and 
without notice, whose conveyances or mortgages have been duly regis
tered or are valid without registration, unless the sale or mortgage is 
evidenced by a bill of sale duly registered; and the sale or mortgage, 
and the bill of sale, if any, evidencing the sale or mortgage, shall, as 
against creditors and such subsequent purchasers or mortgagees, take 

· -- ·eff1!ct-onlyfrnmtlle·time··nf·t1ren�rgistratton··ortlre-bii1-ohale·; · ----- - -

Venus Oils Limited made a bill of sale to the plaintiff of some 
oil casing in December, 1952. In January, 1953 the plaintiff took 
possession of the casing, stored it in a fenced lot belonging to a 
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third person and engaged a watchman to look after it. Early in 
1955, about two years after the plaintiff took possession, the 
defendant purchased a part of the casing, which forms the subject 
matter of the action, from Venus Oils Limited and removed it to 
the defendant's lot. The bill of sale was never registered by the 
plaintiff. On appeal to the Appellate Division of the Supreme 
Court of Alberta, a judgment awarding damages for conversion 
of the casing was affirmed. 

Mr. Justice Macdonald, for the Appellate Division, referred 
to the statement of the Supreme Court of Canada in G.T.P. Ry. 
v. Dearborn i 1919} 1 W.W.R. 1005, 58 S.C.R. 315, that the object 
of the registration requirement in The Bills of Sale Act is to secure 
publicity for the protection of third parties dealing in good faith 
with a person in actual possession of goods and chattels. He then 
continued : 

Sec. 14 of The Bills of Sale Act, supra, states as follows: 

"14. A sale or mortgage or a bill of sale which under this Act is 
void, or has ceased to be valid, as against creditors, or purchasers 
or mortgages, shall not, by reason of the fact that the grantee has 
subsequently taken possession of the chattels sold or mortgaged, 
be rendered valid as against persons who became creditors, pur
chasers or mortgagees before the grantee took possession." 

If subsequent possession by a grantee could never render valid a 
sale, mortgage, or bill of sale, as against creditors, purchasers or mort
gagees, there would be no necessity for sec. 14, supra, and, in particular, 
the inclusion of the last fourteen words of the said section. 

In Heaton v. Flood (1897) 29 OR 87 (referred to by Anglin, J. in 
G.T.P. Ry. v. Dearborn, supra, at p. 326, Meredith, C.J. in dealing with 
the effect of a chattel mortgagee taking possession, states at p. 92 : 

"It has unquestionably in many cases been laid down, or stated 
or assumed, that the taking of possession under a mortgage, which 
has not been registered in conformity with the provisions of the 
Act, by the mortgagee before the intervention of the creditor 
would operate to validate the mortgage as against the creditor; 
but in none of these cases has it been necessary to determine or 
has it been decided what the nature of the possession must be in 
order that it shall have that effect, • . .  " 

It seems to me that, considering the objects of the statute, it is . 
open for a court to declare that, depending upon the circumstances 
that exist in any individual case, a change of possession that is actually 
open, continuous and "reasonably sufficient to afford public notice 

· -·- ·thereof.!1-may · cure,-as -agai-nst-subsequent-creditors1·· -purchasers·····or 
mortgagees, the defect of failing to register a chattel mortgage or bill 
of sale which is not accompanied by an immediate delivery and an 
actual and continuous change of possession of the chattels sold or 
mortgaged. 
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In the case at bar, there is  no suggestion in the evidence that 
possession of the casing was ever in Venus Oils Ltd. subsequent to 
January, 1953. This is not a situation whereby an innocent purchaser 

is lulled into a false sense of security by reason of the fact that the 
vendor of goods has actual or ostensible possession of goods. Indeed, · 

when the appellant purchased the goods it was a purchase of goods 
sight unseen and without knowledge of the exact location of the goods. 

Whatever defect there may have been in the failure of the respon
dent to register its bill of sale or take immediate delivery and be in 
actual and continuous possession of the chattels from the granting of 
the bill of sale , such defect, in my view, has been cured by the respondent 
taking actual possession and being in continuous possession of the goods 
from January, 1953, a period of over two years before the appellant 
purchased the goods. The change of possession was open and was 
reasonably sufficient to afford public notice thereof. 

In London Joint Stock Bank v. Simmons [1892] AC 201, at 215, 
61 L.J. Ch. 723, Lord Herschell states: 

"The general rule of the law is, that where a person has obtained 
the property of another from one who is dealing with it without 
the authority of the true owner, no title is acquired as against 
that owner, even though full value be given, and the property be 
taken in the belief that an unquestionable title thereto is being 
obtained, unless that person taking it can shew that the true owner 
has so acted as to mislead him into the belief that the person dealing 
with the property had authority to do so. If this can be shewn, a 
good title is acquired by personal estoppel against the true owner. 
I think that under the circumstances that existed in this case, the 
appellant purchased the goods at its peril. It made little attempt, 
if any, to ascertain the ownership of the goods. It did not rely on 
any ostensible possession of the goods in the vendor-indeed it 
did not even ascertain the exact location of the goods. To allow 
the appellant (defendant) good title to the goods would, in my 
opinion, result in an injustice." 

Alberta Section 3 (2) 
In Consolidated Finance Company Limited v. Alfke and W al

dron's Used Car Lot (1960) 31 W.W.R. 497, the plaintiffs held 
chattel mortgages on five used motor cars and the mortgagor, a 
used car dealer, sold them to the defendant, another used car 
dealer, who purchased them in good faith for valuable considera
tion and without notice. 

The plaintiff did not register the mortgages on two of the 
cars, (a 1953 Meteor and a 1953 Ford Sedan) , until after the 
defendant purchased them. In an action for a declaration of 

· - �- ···- - - - - - - - - ---- - --- -title-an-d-01rord-erior-removal-and-sate-otih-e-five-vehicles-i.t- was 
held that the sale was not a sale in the ordinary or usual course 
of the mortgagor's business, and, therefore, the defendant pur
chaser took subject to the chattel mortgages that had been reg� 
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istered prior to the sale, but not to the two that were registered 
after the sale. 

Mr. Justice Riley applied subsection (2) of Section 3 of The 
Bills of Sale Act, R.S.A. 1955, c. 23, which reads: 

"The sale or mortgage and the bill of sale, if any, evidencing the 
sale or mortgage take effect, as against creditors and such subse
quent purchasers or mortgages, only from the registration of the 
bill of sale." 

After remarking that this provision seemed "perfectly clear and 
unambiguous" to him, he continued : 

· · 

There appears to be no reported case in which the said subsection 
has been judicially considered, but the section plainly indicates that 
the registration has no retroactive effect, and does not merely establish 
a point of time that the chattel mortgagee can exercise rights against 
a subsequent purchaser for value and without notice. 

He then distinguished Klimove v. General Motors Acceptance 
Corporation and Dubuc (1955) 14 W.W.R. 463, [1955] 2 D.L.R. 
215 in which the Appellate Division of the Supreme Court of 
Alberta held that under The Conditional Sales Act a conditional 
vendor who registers the conditional sale agreement within the 
21�day period prescribed by the Act has priority of title over a 
bona fide subsequent purchaser for value, despite the fact that 
the agreement was registered after the purchase was made. (See 
Comment on the Klimove case in 1956 Proceedings p. 48.) He said : 

In the case at bar it is of no moment that a search made in the 
proper registration office was not made with respect to the 1953 Meteor 
and the 1953 Ford sedan referred to in par. 6 of the statement of facts, 
because had the defendants searched they would not have found the 
plaintiff's encumbrance. It is to be emphasized that the prior encum� 
brance was a chattel mortgage and not a conditional sales agreement, 
and The Conditional Sales Act (which governed Klimove's case) did 
not contain a section such as sec. 3 (2) of the Bills of Sale Act. 

Manitoba Section 2 (h) 
In Brown & Murray Ltd. v; North Star Oil Ltd. et al (1960) 

33 W.W.R. 49, the plaintiff entered a contract in the form of a 
"lien note" to sell goods to one Setter. The document contained 
the following provision, "and I/we hereby agree that if the said 
goods are not settled for in accordance with the said terms or if 
default shall be made in any payment, you ahd your agents are 
at liberty to remove the said goods; and you, after such removal 

-- -- - -- ---- may sen such goods.•-•-_Knother sentence reserved-tttle in -tne-ven:O.or 
until all moneys payable had been fully paid. Setter later abscond
ed and all of the goods in his possession were seized under a writ 
of attachment. He had not paid the plaintiff for some of the goods 
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that were ordered and delivered after the date on which the con

tract was made, and the latter claimed these goods as his property 

from the execution creditors. 
It was held that the document was a ��floating lien'.' which .as . 

to goods sold after the date of the contract was a chattel mortgage 
as defined in the Bills of Sale Act, 1957 Man. c. 5, section 2 (h) of 
which reads : " 'Mortgage' includes-an agreement, whether in
tended or not to be followed by the execution of any other in
strument, by which a right in equity to a charge or security on 
any chattels is conferred". 

In the course of stating his reasons for judgment, in favor of 
the execution creditors, Linda!, C.C.J. said : at 33 W.W.R. 57 : 

When Setter sent in a new order and the goods were delivered to 
him, the outside public such as his creditors would have reason to be
lieve that the property in the goods delivered was in Setter and not in 
the company. Without any document, to which the public had access, 
coming into existence at the time Setter acquired possession, an attempt 
is made to fasten upon the transaction an unknown proviso in a .  docu- . 
ment signed at some time in the past. That is the very type of "secret 
bills of sale of personal chattels" contemplated by the British Parliament 
when it enacted the quoted definition in the Bills of Sale Act of 1878. 
And that was the evil sought to be removed by the legislature of Mani
toba when it passed the uniform Act of 1929, and adopted the almost 
word-for-word definition in the English Act. 

In my view the portion of the contract, relating to future-acquired 
goods, comes within The Bills of Sale Act of Manitoba and is void 
against the execution creditors of Jack Setter & Sons. 

CONDITIONAL SALES 

British Columbia 
In Vernon Finance Ltd. v. Brandt (1959) 22 D .L.R. (2d) 231, 

the plaintiff was assignee of the vendor under a conditional sale 
agreement covering a motor car. Both the agreement and assign
ment were registered as required by The Conditional Sales Act, 
R.S.B.C. 1948, c. 64, and the purchaser was notified of the assign
ment. The purchaser loaned the car tlJ his brother, who took the 
car to the defendant's garage for necessary repairs, which were 
made. The conditional sale agreement prohibited the purchaser 

·· · · - - � - - - -· ···---- - -f:rom�letting-the-ear-fer-hire,but-d.id--not-other-wise-rest:r.ist-its-use
by third persons with the consent of the purchaser. The repair 
bill was not paid and the defendant retained the car, claiming a 
lien. The purchaser later defaulted on his payments under the 
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conditional sale agreement and the plaintiff demanded possession 
from the defendant, who rejected the demand. The plaintiff 
brought an action of replevin and the defendant asked for a 
declaration of entitlement to a lien. In rendering judgment for · 

the defendant, Mr. Justice Whittaker, in the Supreme Court, 
held that the purchaser had implied authority to subject the car 
to the repairer's lien and this authority had been exercised by 
his brother as his agent, (citing Security Loan v. Hewlett (1951), 
59 Man. L.R. 159.) Concerning the effect of registration under 
the Act relative to the lien, the Court said : 

In this Province a mechanic who does work on a chattel for its 
improvement is entitled to a particular lien. This right of lien is not 
given by statute .but is derived from the common law. Sections 42-50 
of the Mechanics' Lien Act, 1956 (B.C.),  c. 27, simply set out the pro
cedure to be followed in enforcing the lien and the circumstances under 
which the lien may be preserved upon surrender of possession. The Con
ditional Sales Act does not cut down this right to a lien and regi_stration 
thereunder does not serve as constructive notice to a garageman of the 
fact of registration nor of the terms of a conditional sale agreement. 
Registration does not confer upon a conditional vendor any rights he 
did not have before the Act was passed. The effect of the statute is 
to require a conditional vendor who has delivered possession to a pur
chaser to comply with the provisions of the statute as to registration 
before becoming entitled, as against certain specified persons, to enforce 
his common law rights. The Act is for the protection of those dealing 
in good faith with persons having possession of the goods. 
(Citing, inter alia, Tradm s Finance Corp. v. Dawson Implements Ltd. 
(1958), 1 5  D.L.R. (2d) 515 at p. 519, a judgment by Mr. Justice Whit
taker commented upon in 1959 Proceedings, p. 58.) 

New Brunswick Section 14(1 ) and (2) 
In McNutt v. Alexander Fraser Ltd. (1959) 23 D.L.R. 236, 

the defendant bought a power saw and building materials under 
two conditional sale agreements, the rights under both being 
assigned to the Industrial Acceptance Corporation, by the vendors. 
The rights were subsequently reassigned to the plaintiff, one of 
the original vendors. The defendant defaulted under the contracts 
and the plaintiff seized the saw, and sued for the price of the 
goods sold to the defendant. The defendant contended that the 
Section 14 of the Conditional Sales Act alone determines the rights 
and obligations of the parties, when the seller has retaken the 
goods -and that when the statutory twenty day period,· in which a 

· ---.. ---�--.. ·;:;:;t.--n· .. -a_
f
_ .. __ I=a--·-�- -.. ·-n.·-.... --�---li-... ··---··--·---·--··a

purcuaser W1�0 as e au t.e\ may reueem 1s goous, as expire , 
the seller is deemed to have rescinded the contract and cannot sue 
for the contract price. The pertinent provisions of The Conditional 
Sales Act, R.S.N.B. 1952, c. 34 are as follows : 
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14. (1) Where the seller retakes possession of the goods pursuant 
to any condition in the contract, he shall retain them for twenty days, 
and the buyer may redeem them within that period by paying or tender
ing to the seller the amount then due on the contract price, together 
with the actual costs and expenses of taking and keeping possession, 
or by performance or tender of performance of the condition upon 
which the property in the goods is to vest in the buyer and payment 
of such costs and expenses; and thereupon the seller shall deliver up 
to the buyer possession of the goods so redeemed. 

(2) Where the goods are not redeemed within the period of 
twenty days, and the seller does not intend to look to the buyer or 
guarantor of the buyer for any deficiency on a resale, the seller may 
sell the goods, either by private sale or at public auction, at any time 
after the expiration of that period. 

Chief Justice McNair, in the Appellate Division, upheld the 
decision of the lower court that the plaintiff, by resuming posses
sion, had not rescinded the contract and was entitled to recover 
the balance owing of the purchase price of the goods, on the as
sumption that the contract provided for resumption of possession 
on the buyer's default. The Act contains no express rule applicable 
to the facts and consequently resort would be had to the common 
law. Chief Justice MeN air said in part : 

The defendant's contention that the provisions of s. 14 of the Act 
are in substitution of the common law is plainly untenable. See Humphrey 
Motors Ltd. v. Ells, [19351 2 D.L.R. 705, S.C.R. 249, where s. 10 of the 
Conditional Sales Act then in force, with which the present s. 14 is in 
substantial conformity, was involved and the question for determination 
was whether it gave a right to sue for a deficiency on repossession and 
sale where no such right was stipulated for in the contract. At pp. 709-10 
D.L.R., pp. 254-5 S.C.R. Dysart J. says: "It is argued, however, that 
the section confers the right by implication. This argument is based 
upon the assumption that the Act is a Code and is to be construed as 
embracing all conditional sales. As already pointed out, we do not 
regard the Act as a complete Code. If the Conditional Sales Act seeks 
only to remedy certain evils inherent in or incidental to conditional 
sales, it ought to be interpreted as amending and not as repealing the 
common law on the subject; if on the other hand, it is a general Act, 
it 'must not be read as repealing the common law relating to a special 
and particular matter unless there is something in the general act to 
indicate an intention to deal with that special and particular matter' 
per ChannE)ll, J., in Rex v. Salisbury, [1901) 1 K.B. 573, at p. 579. To 
interpret s. 10 as appellant suggests, would be to import into the section 
something which is not there and which, if there, would have the effect 
of repealing the common law. We are therefore unable to accept the 

� - --- - - - - - -�- - --- - - - --------conclusions ___ base<Lupon __ the-arg_ument.'-�-See_also_the_decision___oLthis_ 
Court in LaBelle v. Traders Finance C01p. [1957], 9 D.L.R. (2d) 275. 

If there are no special provisions in the contract to the contrary 
a conditional sale vendor who has lawfully resumed possession may , 
apart from any other course that may be open to him in the circum-
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stances, elect to treat the contract as not rescinded and sue for the price. 
The latter course is open to him provided he has retained and preserved 
the goods in their condition when retaken and is ready and willing to 
deliver them to the purchaser on payment • .  The controlling principles 
are enunciated in Sawyer v. Pringle (1891) 18 0.A.R. 218 by Haggerty 
C.J.O.  where he says (p. 221) : "This agreement cannot properly be 
called 'a contract of sale.' It is an executory agreement for a future 
sale on performance of certain named conditions by the defendant." 
(This distinction is recognized in s. 2 of the Sale of Goods Act, R.S.N .B. 
1952, c. 199) . . .  

HIGHWAY TRAFFIC-. RULES OF THE ROAD 

British Columbia Section 1 71 (2) 
In White et al v. Derban (Peace River Transport) Ltd. et al 

(1960) 33 W.W.R. 542, a driver in charge of a truck and trailer 
unit had parked on the right side of a highway so that the right 
wheels were flush with the right side of the travelled surface, and 
the left wheels were three feet to the right hand of the center 
white line. A motor car collided with the rear of the trailer at a 
high rate of speed and some of the occupants of the car were 
killed and some injured. It was claimed, in an action against the 
owner of the truck and trailer and its driver, that parking so as 
to all but completely block the travelled right-hand portion of 
the highway, was negligence by reason of breach of statute. The 
statutory infraction was alleged to be of subsection (2) of Section 
171 of The Motor Vehicle Act, 1957 B.C.,  c. 39, which reads : 
"Subject to subsection (3), no person shall park a vehicle so as 
to obstruct the free passage of traffic on · the highway." Mr. 
Justice Ruttan, in the Supreme Court held that the driver was 
not in breach of this subsection of the Act in parking his truck 
and trailer where he did. The reasons stated by the judge for 
this decision were: 

Counsel were agreed that subsec. (1) did not apply but during the 
course of argument I suggested that no part of this section was applicable 
since it appeared to refer only to parking and leaving of vehicles outside 
of a built-up area, here the municipality of Surrey. However counsel in 
written submissions have agreed that subsec. (2) does apply since it 
contains no direct reference to areas "outside of a business or residence 
district." 

- -· -- · -· - ·· - ·· - · - -- -- -- - - - --- - - - - - -I-am--n-ot--c-om-pletelyin--a-gre-em-e:n�-Imre-since-it"ts- p-o-ssible to-hold 
that the Act was directed to controlling road obstructions outside 
municipal areas, leaving to the municipalities the . task of regulating 
their own traffic by by-law. A somewhat parallel section appears in the 
Ontario Highway Traffic Act, RSO, 1937, ch. 288, sec. 40 (now RSO, 
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1950, ch. 167) where I agree the clear language leaves no doubt as to 
the area concerned: 

" . . . no person shall park or leave standing any vehicle whether 
attendeQ. or unattended upon the travelled portion of a highway out
side of a city, town or village, when it is practicable to park or leave 
such vehicle off the travelled portion of such highway; provided, 
that in any event, no person shall park or leave standing any 
vehicle, whether attended or unattended, upon such a highway 
unless a clear view of such vehicle may be obtained from a distance 
of at least two hundred feet in each direction upon such highway." 
However, it is not necessary for me to seek to interpret this section 

further, because in any event I hold that subsec. (2) of sec. 171 cannot 
be read to mean there is an absolute prohibition to park if the obstruc
tion so created substantially blocks the travelled portion in only one 
direction along the highway. Since every act of parking on the roadway 
must constitute an obstruction of some sort, and thus cut down in part 
the completely free passage of traffic, the phrase "free passage" must be 
interpreted in a relative rather than an absolute sense. I find a fair 
interpretation is to read "free" to mean "reasonable" and here I adopt 
the submission of Mr. Brown as enlarged in his written argument. I 
agree also that some significance must be attached to the use of the word 
"highway" as distinct from "roadway" in subsec. (1) of sec. 171. It is 
agreed by counsel that where a highway contains two or more lanes 
going in each direction each of these lanes is a roadway. There is no 
prohibition against parking on a roadway, and even if one roadway is 
completely blocked that does not block the entire highway, nor as I 
have already held, does it obstruct free passage on the highway where 
the obstruction occurs at a place where traffic may freely go around. 
Here there was a broken white line at the place of impact indicating 
that cars could freely go around an obstruction by crossing the centre 
line. Had there been a solid line in the centre it might well be held that 
the obstruction was complete. On the night in question, a witness saw 
two drivers at least coming from the south before the accident happened, 
both of whom were held up behind the truck and trailer momentarily 
and then swung out to pass by crossing the broken white line. 

RECIPROCAL ENFORCEMENT OF JUDGMENTS 

British Columbia 

The revised uniform Reciprocal Enforcement of Judgments Act, 
which, which was approved at the 1958 Conference, was enacted 
in British Columbia on March 20, 1959 (1959 B.C. c. 70) .  Substi-

- - ·· - - - -- - - - - - - -- - -- -- --- - - - - --tuti-on�-ortlre-word-uState-'-'--witirout-definitron-in-tlre-revise1l :Act 
for the word "province" used in the original Act, raised the 
question whether the revised Act deals with reciprocity between 
the provinces of Canada. 
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In the course of his opinion in Garfin v. Bird (1960) 32 W.W.R. 
430, Mr. Justice Norris, in the Supreme Court, said : 

(Counsel for the plaintiff) . . .  submits that b�cause of the use of 
the word "State" in a number of places in the Act and in particular in 
sec. 3, an important section, it is not intended that the Act shall in 
respect of its reciprocal provisions be applicable to other provinces of 
Canada but to jurisdictions wherein the country itself is termed a 
"State" or where individual "States" are within one country such as 
the United States of America . . .  · (As to the order-in-council, sec. 16  
of the Interpretation Act, RSBC, 1948, ch. 1, continues the effect, 
under the 1959 Act, of the order-in-council passed under the earlier 
Act making the statute applicable to the province of Alberta.) As to · 
the use of the word "State" in the 1959 Act, I am of the opinion that 
this word is to be used in the broad sense of a jurisdiction outside of 
British Columbia and includes tli.e term "province". This is made clear 
by the reference in sec. 11 (1) of the 1959 Act to "a State in or outside 
Canada". 

The Shorter Oxford Dictionary, vol. II, p. 2005, defines "state" as 
"Commonwealth, polity . . .  the body politic . . .  a body of people 
occupying a defined territory and organized under a sovereign 
government. Hence . . .  a territory occupied by such a body." 

Murray's Dictionary, vol IX, part I, p. 852, sec. 29, defines the 
word as 

"the body politic as organized for supreme civil rule and govern
ment." 

If, in accordance with the provisions of sec. 23 (6) of the Interpreta
tion Act I give (as I must) the 1959 Act, "such fair, large and liberal 
construction and interpretation as will best ensure the attainment of 
the object of the Act" and of the provisions thereof according to "their 
true intent and meaning" there seems to be no doubt that such Act 
deals with reciprocity between this province and the other provinces 
of Canada as well as between this province and jurisdictions outside 
Canada. 

TESTATOR'S FAMILY MAINTENANCE 

British Columbia 
In Re Jones Estate (1959) 30 W.W.R. 498, Mr. Justice Ruttan, 

in the Supreme Court, laid down some guide lines for determining 
the proper award to be made to a petitioner. Their essence is in 
the following extracts from his reasons for judgment : 

.. .. .. .. . . .. ... While_the_c.o.urLmay,_and...oiten_do.es.interfer.e_wlth.the . .  testator�s 
intentions and thus redraw certain terms in his will, this power is exer
cised sparingly. The guiding principle is thus stated with his usual 
felicity by Roach, J.A. in Re Duranceau [1952] OR 584, at 593, [ 1952] 
OWN 498 : 
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"The Court is authorized to interfere with the will of a testator 
to the extent only of providing out of the testator's estate adequate 
provision for the future maintenance of a dependant. It may be 
that certain cases will arise in which having regard to the nature 
of the estate of the testator and other circumstance!1, the Court . 
would be justified in awarding a dependant a lump sum; but in 
my opinion, where the circumstances permit, it is much more 
desirable that the estate should be charged with an amount which 
will provide for payment to the dependant of a periodical allowance 
for the dependant's future maintenance. Such an order will usually 
result. in the minimum of interference with the otherwise intended 
division by the testator of the capital of his estate." 

The succession duty valuations are related back to the date of 
death in 1956. During the course of the trial, counsel for the executors 
introduced evidence to show the financial history of the companies 
since 1956. It all seemed to lead to the conclusion that the companies 
do not now have the same ability to pay any substantial sums to the 
petitioner and in fact are not paying any dividends on their shares and 
are even deli.nquent on their debenture and other interest payments. 
Mr. Bonnell stated he felt it was the duty of the executors to bring forth 
such evidence following the authority of this dictum from Re Borthwick; 
Borthwick v. Beauvais, which reads as follows : 

"The value of the estate for the purpose of administering this Act 
must be ascertained as at the date of the order which the court 
makes under the Act. Time will have elapsed in the ordinary case 
between those two dates and it may well be that the judge may 
require that the evidence of value shall be brought up to date. 
He may call on the executors to bring their valuation up to date 
and to say whether they wish to modify it in any way in the light 
of what has happened since the death. It may or may not be that 
he may wish that to be done. The result may be to raise or lower 
the value of the estate • . .  " 

But whereas under the English statute the court appears bound to 
bring the value of the estate up to date, there is no such direction con
tained in our Act. The earlier decisions of our own courts, including 
that of the Supreme Court of Canada in Walker v. McDermott [1931] 
SCR 94, which reversed [1930] 1 WWR 332, 845, 42 BCR 184, seem to 
have proceeded on the basis of the value of the estate taken at the 
date of death. However more recent cases would appear to follow the 
English practice, in particular the decision of Robertson, J. in Re Jones 
Estate [1934] 3 WWR 726, at 732, 49 BCR 216, followed with some 
"mental reservations" by my brother Wilson in Re Urquha1·t Estate 
(1956-57) 20 WWR 177, at 179. 

But if Mr. Bonnell's conclusions are to be accepted and the com
panies have a reduced ability to pay, then we must consider whether or 
not the shares have been valued on an entirely false basis. If we cannot 

---··---·-�--·-··-··-··�·-·-·-·-····-···-···--···---·-····-·-··-··--·-···--- -- proceed on the UnderstaD.ding that cOmpanies are r€vellUe-prOd.Uci:ii-g 
concerns then the only way of obtaining funds to provide for the widow 
would be to sell the assets or the shares on the open market or wind up 
the companies and make a lump-sum apportionment. 
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It is not necessary to take this extreme position, nor for me to 
decide which date is the significant one for valuing the estate of the 
deceased. The net earnings of the companies are still over $150,000 a 
year, and there is no suggestion this figure was lower than usual, nor 
that the value of the shares as previously fixed should be depreciated. 
If the evidence brought forward by the executor is relevant and admis
sible at this time, it still does not alter the valuations placed upon the 
shares by the succession duty department, nor generally the gross value 
of the estate since the date of death. That valuation shall therefore be 
adopted for the purpose of this hearing. 

Family maintenance legislation is not uniform in all the provinces, 
but the governing principles seem everywhere to be the same. In Walker 
v. McDermott, s.upra, Mr. Justice Duff, as he then was, laid particular 
stress on the phrase "just and equitable," as it appears in sec. 3 of the 
British Columbia statute. He said at p. 96: 

"If the court comes to the decision that adequate provision has 
not been made, then the court must consider what provision would be 
not only adequate, but just and equitable also ; and in exercising its 
judgment upon this, the pecuniary magnitude of the estate, and 
the situation of others having claims upon the testator, must be 
taken into account." 
"Just and equitable" appears in no other statute but that of 

Saskatchewan, but Walker v. McDermott is accepted as a leading author
ity in every province • . .  

But there is some authority in this province for the proposition 
that the court's discretion is restricted by the same rule which governs 
the apportionment of estates to widows and children upon intestacies 
under the Administration of Estates Act, RSBC, 1948, ch. 6. In Barker 
v. Westminster Trust Co. [1941] 3 WWR 473, 57 BCR 21, under a head
ing entitled "7. What constitutes an equitable share in the estate," 
O'Halloran, J.A. has the following to say in his judgment at p. 493 : 

"What is the standard or the yardstick by which the court shall 
determine if a provision is adequate, just and equitable? The words 
of the statute [in the opinion of the judge before whom the applica
tion is made] should not be read too literally for then we would 
revert to the time when equity was interpreted by the length of 
the 'Chancellor's foot.' . . . However there is a standard for the 
guidance of the judge. It is the standard set up by law for the 
distribution of intestate estates. By sec. 114 (1) of the Administra
iion Aci, supra, if the wife had died inte!;ltate, by operation of law, 
the husband would have taken her entire estate. It is true the 

Testator's Family Maintenance Act does not apply to intestate 
estates, but the policy of the law of this province as to what con
stitutes 'proper maintenance' is reflected in the statu�ory provision 
applicable to intestate estates.'' 
While this was not the judgment of _ the _ court, it still merit:,Lm� . 

most careful consideration. But, with respect, I do not believe his lord
ship intended that the rule of intestacy must be rigidly followed, for 
he goes on to say at p. 494: 

"There may be special circumstances which justify the testatrix 
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in bequeathing a lesser amount than the policy of the law thus 
indicated." 

One such special circumstance has already been considered in the 

present case: The desirability of retaining the bulk of the estate in its 
present form of a trading company. Another is the existence of a sub
stantial separate estate already vested in Mrs. Jones, which she secured 
from the testator some years before his death. 

It is perhaps a trite observation that the fundamental purpose of 
this statute is to provide maintenance, not to build up capital holdings. 

In Re Fisher Estate, Re Fisher's Application (1960) 31 W.W.R. 
697, the testatrix during the sixth decade of her life was the victim 
of an unfortunate marriage with the petitioner. After reviewing 
the pertinent aspects of the marriage experience, Mr. Justice 
Sullivan, in the Supreme Court said: 

As I see it  the petitioner's claim has nothing upon which to stand 
other than the fact that he did go through a form of marriage ceremony 
with the much elder testatrix some nine years before her death; and in 
line with the reasons of such decisions as Sobodiuk v. MacLaren (1954) 
13 WWR (NS) 222, 62 Man. R. 334, I am inclined to hold forthwith at 
conclusion of trial, that all moral duty owed by wife to husband in this 
case had been fully discharged in her lifetime, particularly in view of 
the strain and disturbance of the marital relationship brought about by 
petitioner's own misconduct involving drunkenness, cupidity and violent 
assault; and remembering also that the onus lies upon petitioner to 
satisfy the court that his wife's will does not make "adequate provision 
for the maintenance and support" of him as her surviving husband, in 
all of the circumstances of the case. 

' 

I still have the feeling that my first impressions were sound and 
that the proper order in this case would be to dismiss the prayer of the 
petition with costs. It is with some misgiving, therefore, following lengthy 
consideration, that I make an award of $1,000 to petitioner out of his 
wife's estate, to be payable pro rata with payments to her son an<l 
grandson as moneys become available for distribution by her executor. 
I understand that for some period of time there will be a differential of 
only $50 per month between accounts receivable and accounts payable 
with respect to the uncompleted real-estate transactions of the testatrix, 
which differential will grow larger as the business of winding-up the 
estate progresses. 

It can do no harm to say that the allowance hereby given to peti
tioner with reluctance and considerable doubt as to its legal or equitable 
justification has been prompted by the thought that a higher court, 
without benefit of hearing and observing petitioner upon the witness 
stand, might find error in a finding that his misconduct obliterated every 
shred of moral duty owed to him by his deceased wife-after all she 

. _ _ _ _ _ _  mar.l'ie.d_him_fo.L..better or for wors�and that.. .. p...r_o.t.r.a_c.:t.e_d.Ji.tigation 
could result in dissipation of the estate in costs. 

This award seems to be debatable on grounds of both policy 
and practicability. 



74 

WILLS 

Alberta Sections 17(b) and 18 
In Re Manuel (1960) 23 D.L.R. (2d) 190, the issue was whether 

a clause of an attested will was effectively revoked by the testator, 
after its execution, having written in his handwriting over the 
words of the clause: "Revoked Aug. 7, 1957 'N.M. Manuel'." 

Mr. Justice Riley, in the Supreme Court of Alberta, held that 
the clause was effectively revoked under Section. 17 of the Wills 
Act, R.S.A. 1955, c. 369, which reads: 

"No will or any pa,rt thereof is revoked otherwise than as provided 
by Section 15 or . . .  (b) by some writing declaring an intention to revoke 
the same and made in a form in which a will is by this Part permitted 
to be made." 

· 

Citing Harvie v. Watch Tower Bible & Tract Society (1957) 21 
W.W.R. 139, in which the Appellate Division held that there can 
be a valid holograph codicil to a duly attested will, Mr. Justice 
Riley decided that the testator Manuel effectively cancelled or 
revok!3d, within the meaning of Section 17 (b) ,  that clause of his 
will over which he had written in the instant case. (Cf. 1954 
Proceedings at p. 45 and 1955 Proceedings at p. 105.) 

Mr. Justice Riley held further that Section 18 of the Act was 
not applicable to the facts of this case. Section 18 reads : 

18(1).  No obliteration, interlineation, cancellation by drawing 
lines across the will or any part thereof or other alteration made in any 
will after the making thereof is valid or has any effect except so far as 
the words. or effect of the will before the alteration are not apparent, 
unless the alteration is made in a form permitted by this Part. 

(2) .  A will with the alteration as part thereof shall be deemed 
to be duly made if the signature of the testator and the subscription of 
the witnesses, if required, are made in the margin or in some part of the 
will opposite or near the alteration, or at the foot or end of or opposite 
to a m�morandum referring to the alteration and written at the end or 
in some other part of the will. 

Referring to this section, he said : "The important word therein 
is 'alteration' . The section quite clearly deals with a case where 
there has been some physical change in the bequests in a will, as 
distinct from revocation." With reference to Re Cottrell [1951] 4 
D.L.R. 600, he said : 

In an attested will in the usual form the testator, subsequent to 
execution of the will, stroked out "1000" in a bequest of $1,000 inserted 
" 100" in his own writing and signed without witnesses. Egbert J. held --···· -�"··-"------------�---------�--"----- �--------------- ---� "-"""�""_" _____ that" the" at{em:Pt tO- ch3.nge-- the· willwiiS iri9:ffeCtuar ari-U th-at

-·tli
"
e W1II 

must still be read as "10
.
00". 

He . . .  said that (Section 18) allowed obliterations or interlineations 
but that while holograph interlineations may alter a holograph will, 



75 

an attested will cannot be so altered. In the case of an attested will, 
said Egbert J. the interlineations to be effective must also be attested. 
His basis for this was the addition of the words in the section "if re
quired" . He said the only effect these words can have is to mean t�at 

. . 
witnesses must subscribe the interlineations if the will is attested but 
there need not be witnesses to the interlineation if the will is in holograph 
form. 

I have grave doubts that the Cottrell case is applicable. Manuel's 
writing is not a mere codicil, it is not an interlineation, but a writing 
declaring an intention to revoke, as I think is contemplated by s. 17(b) 
of the Wills Act quoted supra. Hence the Cottrell case, which de.alt with 
an alteration, which the learned trial Judge held to be a mere inter
lineation, is not applicable. The said learned trial Judge did not have 
to consider the possibility of the Cottrell interlineation being "some writ
ing declaring an intention to revoke". The Cottrell case was not the case 
of a cancellation or revocation, but was rather the changing of a sum 
of money in such a way as to amount to a new bequest. The Manuel 
writing, on the other hand, is clearly "some writing declaring an inten
tion to revoke." We do not have the changing of a word or the changing 
of a sum of money, but a written statement declaring an intention to 
revoke, together with a date and the full signature of the testator. 

Subsection (2) of Section 19 of the Revised Uniform Wills Act 
of 1957 appears to be consistent with the statement by Mr. 
Justice Egbert that "while holograph inter lineations may alter a 
holograph will, an attested will cannot be so altered".  

The subsection now reads: 
(2) An alteration that is made in a will alter the will has been made 

is validly made when the signature of the testator and subscription of 
witnesses to the signature of the testator to the alteration, or, in the 
case of a will that was made under section 6 (Military forces) or section 
7 (Holograph Will) the signature of the testator, are or is made, 
(a) in the margin or in some other part of the will opposite or near to 

the alteration; or 

(b) at the foot or end of or opposite to a memorandum referring to 
the alteration and written in some part of the will. 
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APPENDIX G 

(See page 21 ) 

REPORrr RE UNIFORM COMPANIES ACT 

In October, 1960, the general inter-provincial committee on 
The Companies Act met in Winnipeg and again considered the 
draft previously prepared together with a large number of sug
gestions from various sources. The report of this committee, with 
its recommendations, was then passed on to the Committee of the 
Conference of Commissioners on Uniformity of Legislation in 
Canada which met in Winnipeg the following week. The committee 
CO!l1pleted its job of drafting both the Letters Patent draft and 
the Memorandum draft. The actual work of finally putting the 
draft in shape as amended by the two committees was committed 
to Mr. W. E. Wood, Assistant Legislative Counsel of Alberta. Mr. 
Wood did a splendid job on this and had the draft completed 
by the middle of December, 1960. Copies were then sent to Mr. 
R. J. Cudney, Deputy Provincial Secretary of Ontario, who is the 
chairman of the main inter-provincial committee. Mr. Cudney 
was to arrange for the printing and distribution of the draft. 
These have not yet been received. 

I recently telephoned Mr. Cudney's office and (he being out of 
the city) I was informed by his assistant, Mr. Lavine, that due 
to a variety of causes the printing had been held up. It had been 
hoped to have the draft ready for this summer, but it now looks 
as if the printed draft will not be available till some time in the 
fall. 

Dated at Winnipeg, this 14th day of August, 1961. 

G. S. RUTHERFORD, 
Chairman, Drafting Committee 
on Uniform Companies Act 
Conference of Commissioners on 
Uniformity of Legislation in 
Canada. 

!� 
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APPENDIX H 

(See page fJ1 ) 

THE BULK SALES ACT 
1 961 REPORT oF ALBERTA CoMMISSIONERS 

At the 1960 meeting the Alberta Commissioners presented a 
report and draft Act (1960 Proceedings, page 120) . It was studied 
section by section. Certain changes were agreed upon and the 
draft was referred back to the Alberta Commissioners to incor" 
porate the changes and settle a few minor points. The Alberta 
Commissioners were authorized to circulate the revised draft 
which would become effective if not disapproved by two jurisdic" 
tions before November 30, 1960 (1960 Proceedings, page 31) . 

After the meeting the Alberta Commissioners made the changes 
but refrained from circulating the draft for the following reason. 
Members will recall that the 1960 draft is based on Ontario's 
1959 Act rather than on the 1957 draft which in turn was based 
on the 1954 draft prepared by Manitoba. Of course, the 1960 
draft and the 1957 draft have much in common and both are an 
improvement on the present uniform Act. The main differences 
are : 

(1) the consent provisions, 
(2) the 1960 draft permits all creditors instead of only trade 

creditors to participate in a distribution, and 
(3) the 1960 draft provides for filing the documents in court. 
During the discussion in 1960 there was a clear division of 

opinion as to which one of the two schemes should be adopted. 
On a very close vote the Conference accepted Alberta's recom
mendation to follow the 1960 scheme. 

After the meeting the Alberta Commissioners, in light of the 
absence of unanimity, felt a reluctance to circulate their revised 
draft and thus make it the Act of the Conference (unless vetoed) . 
They decided instead to consider further the pros and cons of 
the 1957 and 1960 drafts in the hope that unanimity on one or 
the other could be achieved. 

During the year W. F. Bowker had an interview with Mr. 
_ _____ _ _ _ _ _  _ _  _ _ _  -- ---� . __ _Catzman�oi T_or_onto_who_..:w.as_a_main_sp_onso.r_oLthe_Ontario Act._ 

He was most helpful and his views were of great assistance. 
We shall now set out our views on the three points mentioned 

above: 
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1 .  Consent. It will be recalled that both the 1957 and 1960 drafts 
simplify the obtaining of consent; under both the consent of 60% 
of creditors is confined to trade creditors. However, the consent 
provision in the 1957 draft includes secured trade creditors w4ereas , 
the 1960 draft requires the consent of unsecured trade creditors 
only. This makes it easier to obtain consent. To the extent that 
the two differ we still prefer the 1960 draft because it simplifies 
the transaction and at the same time gives a voice to those most 
concerned, viz. ,  unsecured trade creditors. 
2. Distribution. The next important point of difference between 
the two has to do with distribution of the purchase price where a 
trustee has been appointed to receive and distribute it. The 1957 
draft gives the proceeds to trade creditors, secured and unsecured, 
but excludes non-trade creditors. The 1960 draft on the other 
hand provides for distribution among all creditors. 

It will be noted that the 1957 draft includes the same classes 
of creditors both for purposes of consent and distribution. The · 

1960 draft on the other hand has a narrower class for consent and 
wider classes for distribution. The difference can be illustrated 
as follows: 

Consent Distribution 

1957 draft trade creditors, trade creditors, 
secured and unsecured secured and unsecured 

1960 draft unsecured trade all creditors, secured 
creditors and unsecured, trade 

and. non-trade 

At first blush the 1957 scheme seems more consistent and 
logical. However, we are convinced that the 1960 scheme is wiser. 
When it comes to distribution the case is something like that of 
a bankruptcy and traditionally all creditors share. A more weighty 
argument is that a provincial Act that distributes funds to a 
special class of creditors might have the qualities of a fraudulent 
preference and might even invite constitutional attack. Thus we 

- - -- ··· · · · - - ··· - · ---- ·-- ·� - � --stiU-fa.vour-the.-sGheme.-embod.ied-in-ou!!-1960-d.�af.t .. .  - . .  -. -·--

3. Filing. The third point has to do with the statement that 
section 13 of the 1960 draft requires to be filed in court. Its purpose 
is two-fold : 
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(1) to make available in a public place to anyone interested 
the particulars of the transaction, 

(2) to provide a definite point of time from which the limita
tion of action provision runs. 

We have continued to consider whether this requirement is 

more onerous than it is worth. In Mr. Catzman's opinion this 
has not proved to be so in Ontario. On balance we favour retaining 
it. 

We might mention that we have examined the Bulk · Sales 
provisions of the Quebec Civil Code which Mr. Ker mentioned 
at the 1960 meeting (sections 1569a to 1569e Q.C.C.) . The scheme 
simply requires an affidavit by the seller disclosing his creditors 
and the amount of the debts and requires the vendor to pay the 
purchase price rateably to the seller's creditors. While the sim
plicity of this scheme is attractive it might have pitfalls in a 
common law province and in any event it is so different from the 
type of Act we are accustomed to that we are not prepared to 
recommend it. 

All of which is respectfully submitted. 

Edmonton, Alberta, 
July 4, 1961. 

H. J. WILSON, Q.C. 

W. F. BOWKER, Q.C., 

W. E. Woon, 

Alberta Commissioners. 



Short title 

Interpretation 

"buyer" 

"creditor" 

"judge" 

"proceeds of 
the aale" 

''sale inpulk" 

"secured 
trade 
creditor" 

80 

THE BULK SALES ACT 
AN AcT RESPECTING BULK SALES 

H
ER MAJESTY, by and with the advice and consent of the 
Legislative Assembly of the ( 

) , enacts as follows: 
1 .  This Act may be cited as "The Bulk Sales Act". 
2. In this Act, 
(a) "buyer" means a person who acquires stock under a sale 

in bulk; 
(b) "court" means the (county or district) court of a (county 

or district) in which the seller's stock or a substantial 
part thereof is located or the seller's business or trade or 
a substap.tial part thereof is carried on at the time of the 
sale in bulk; 

(1960 draft revised) 
(c) "creditor" means any creditor, including an unsecured 

trade creditor and a secured trade creditor; · 
(d) "judge" means a judge of the court; 
(e) "proceeds of the sale" includes the purchase price and 

any security therefor or for any part thereof, and any 
other consideration payable to the seller or passing from 
the buyer to the seller on a sale in bulk, and the moneys 
realized by a trustee under a security or by the sale or 
other disposition of any property coming into his hands 
as the consideration or part of the consideration for the 
sale, less the proper and reasonable costs of the seller's 
solicitor for completing the sale; 

(f) "sale", whether used alone or in the expression "sale in 
bulk", includes a transfer, conveyance, barter or exchange, 
but does not include a pledge, charge or mortgage; 

(1960 draft revised} 

(g) "sale in bulk" means a sale of stock, or part thereof, out 
of the usual course of business or trade of the seller ; 

(h) "secured trade creditor" means a person to whom a seller 
is indebted� whether or not the debt is due, 
(i) for stock, money or services furnished for the purpose 

of enabling the seller to carry on business, or 
(ii) for rental of premises in or from which the seller 

carries on business, 
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and who holds security or is entitled to a preference in 
respect of his claim; 

(i) "seller" means a person who sells stock under a sale in "seller" 
bulk; 

(i) "stock" means "stock" 

(i) the goods, wares, merchandise or chattels in which a 
person trades or that he produces or that are the 
output of a business, or 

(ii) the fixtures, goods and chattels with which a person 
carries on a trade or business; 

d d d• , ,  
"unsecured 

(k) "unsecure tra e ere 1tor means a person to whom a trade 

seller is indebted for stock, money, or services, furnished creditor" 

for the purpose of enabling the sell�r to carry on a business, 
whether or not the debt is due, and who holds no security 
or who is entitled to no preference in respect of his claim. 

3.-(1) This Act applies only to sales in bulk by, !tPX�fltion 
(a) persons who, as their ostensible occupation or part thereof, 

(b) 
)(/ (c) 

\;"'' (d) 

buy and sell goods, wares, or merchandise; 
commission merchants; 
manufacturers ; and 
proprietors of hotels, motels, autocourts, rooming houses, 
restaurants, motor vehicle service stations, oil or gasoline 
stations, or machine shops. 

(2) Nothing in this Act applies to or. affects a sale in bulk by 
an executor, an administrator, a committee of the estate of a 
mentally incompetent or incapable person, the Public Trustee as 
committee under The Act or a person under an order 
made under that Act, a creditor realizing upon his secarity, a 
receiver, an assignee or trustee for the benefit of creditors, a trustee 

" under the Bankruptcy Act (Canada), a liquidator or official re-
\ \�)��i�ef, or a public official acting under judicial process� . . 

i J 4.-(1) A seller may apply to a judge for an order exempting ��!��lo11 
a sale in bulk from the application of this Act and the judge, if 
he is satisfied on such evidence as he thinks necessary that the sale 
is advantageous to the seller and will not impair his ability to pay 
his creditors in full, may make the order, and thereafter this Act, 

----- - - - -- ----------- --- except sectwn 8-;<Ioes not apply totlie sale�-(f9t>U-araftrevisoo) ___ _ 
(2) The judge may require notice of the application for the 

order to be given to the creditors of the seller or such of them as 
he directs and he may in the order impose such terms and give 
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such directions with respect to the disposition of the proceeds of 
the sale or otherwise as he thinks fit. 

5.-· (1) The buyer, before paying or delivering to the "seller · 
any part of the proceeds of the sale other than the part :mentioned 
in section 7, shall demand of and receive from the seller, and the 
seller shall deliver to the buyer, a statement verified by the 
affidavit of the seller in Form 1. 

(2) The statement shall show the names and addresses of the 
unsecured trade creditors and the secured trade creditors of the 
seller and the amount of the indebtedness or liability due, owing, 
payable or accruing due, or to become due and payable by the 
seller to each of them and, with respect to the claims of the secured. 
trade creditors, the nature of their security and whether their 
claims are due or, in the event of sale, become due on the date 
fixed for the completion of the sale. 

6. From and after the delivery of the statement mentioned 
in sectimi. 5, no preference or priority is obtainable by any creditor 
of the seller in respect of the stock, or the proceeds of the sale 
thereof, by attachment, garnishment proceedings, contract or 
otherwise. 

7. The buyer may, before he receives the statement men� 
tioned in section 5, pay to the seller on account of the purchase 
price a sum not exceeding ten per cent of the purchase price which 
shall form part of the proceeds of sale and which the seller shall 
hold in trust, 

(a) for the buyer until completion of the sale, or if the sale is 
not completed and the buyer becomes entitled to repay� 
ment of it, until it is repaid to the buyer; or 

(b) where the sale is completed and a trustee has been ap� 
pointed, for the trustee until the seller complies with 
clause (b) of section 12. 

Particulars 
l 8. Any creditor of a seller is entitled to demand of the buyer 

particulars in writing of the sale in bulk in which case the buyer 
shall forthwith deliver such particulars in writing to the creditor. 

Completion 
of-sale 

(1960, s. 8, revised to remove reference to seller) 

' 
9.-(1) Where the buyer has received the statement mention-

ed in section 5, he may pay or deliver the proceeds of the sale to ·. · 
the seller and thereupon acquire the property of the seller in the 
stock, 
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(a) if the statement discloses that the claims of the unsecured 
trade creditors of the seller do not exceed a total of $2,500 
and that the claims of the secured trade creditors of the 
seller do not exceed a total of $2,500 and the buyer has 
no notice that the claims of the unsecured trade creditors 
of the seller exceed a total of $2,500 or that the claims of 
the secured trade creditors of the seller exceed a total of 
$2,500 ; 

(b) if the seller delivers a statement verified by his affidavit 
showing that the claims of all unsecured trade creditors 
and all secured trade creditors of the seller of which the 
buyer has notice have been paid in full ; or 

(c) if adequate provision has been made for the immediate 
payment in full of, 

(i) all claims of the unsecured trade creditors of the 
seller of which the buyer has notice, and 

(ii) all claims of secured trade creditors of the seller 
which are or become due and payable upon comple
tion of the sale of which the buyer has notice, 

but, where any such creditor has delivered a waiver in 
Form 2, no provision need be made for the immediate 
payment of his claim. 

(1960, clause (c) revised in form-see subsection (2) ) 

(2) Where a sale is completed in accordance with clause (c) 
of subsection (1) the buyer shall ensure that all such claims are 
paid in full forthwith after the completion of the sale. 
(New-from 1960, section 9, clause (c) ) 

1 0.-(1) Where the buyer has received the statement men- �t:r�etion 
tioned in section 5 and if section 9 does not apply, he may pay 
or deliver the proceeds of the sale to the trustee appointed under 
subsection (1) of section 11 and thereupon acquire the property 
of the seller in the stock, if the seller delivers to the buyer, 

(a) the consent to the sale in Form 3 of unsecured trade 
creditors of the seller representing not less than sixty per 
cent in number and amount of the claims that exceed 
fifty dollars of all the unsecured trade creditors of the 
seller of whose claims the buyer has notice; and 

-- - - - - - - ---- -- - ----- ----- -Tlif an affidavitof-tl1e seller deposing - -- - ---- - - - - - - - -- - --- - - - -

(i) that he has delivered to all unsecured trade creditors 
and secured trade creditors personally or by registered 
mail addressed to them at their latest known ad-
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dresses at least fourteen days before the date fixed 
for the completion of the sale copies of the contract 
of the sale in bulk, or if there is no written contract, 
written particulars of the sale, the 'statement men
tioned in subsection (1) of section 5, and the state
ment of affairs in Form 4, and 

(ii) that the affairs of the seller as disclosed in the state
ment of affairs have not materially changed since it 
was made. 

(2) Copies of the documents mentioned in clause (b) of sub
section (1) shall be attached as exhibits to the affidavit mentioned 
therein. 

1 1 .-(1) Where a sale in bulk is being completed under 
section 10, a trustee shall be appointed, 

(a) by the seller with the consent in Form 3 of his unsecured 
trade creditors representing not less than sixty per cent 
in number and amount of the claims that exceed fifty 
dollars of the unsecured trade creditors as shown by the 
statement mentioned in section 4 ;  or 

(b) by a judge upon the application of any person interested 
where the unsecured trade creditors of the seller repre
senting not less than sixty per cent in number and amount 
of the claims that exceed fifty dollars as shown by the 
statement mentioned in section 5 have consented to the 
sale in bulk but have not consented to the appointment 
of a trustee, or where the trustee appointed under clause 
(a) is unable or unwilling to act. 

(2) Every trustee shall, unless a judge otherwise orders, forth
with give security in cash or by bond satisfactory to the judge for 
the due accounting for all property received by him as trustee 
and for the due and faithful performance of his duties, and the 
security shall be deposited with the clerk of the court and shall 
be given in favour of the creditors generally and may be enforced 
by any succeeding trustee or by any one of the creditors on behalf 
of all by direction of a judge and the amount of the security may 
be increased or decreased by a judge at any time. 
(1960 draft revised) 

---- -- - - -- - -- -·· --- - - -�i�;�-:r��s---t2-. -where a saleirn:>ul'Kis-oeing completed undefsectionTU, 
trustee 

(a) the seller shall deliver to the trustee a statement verified 
_. by the affidavit of the seller showing the names and ad

dresses of all creditors of the seller and the amount of the 
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indebtedness or liability due, owing, payable or accruing 
due, or to become due and payable by the seller to each 
of them; 

(b) the seller shall pay to the trustee all moneys received by 
him from the buyer on account of the purchase price 
under section 7; and 

(c) the buyer shall pay or deliver the balance of the proceeds 
of the sale to the trustee. 

1 3.-(1) Within five days after the completion of a sale in ���nJl!t��n 
bulk, the buyer shall file in the office of the clerk of the court an of sale 

affidavit setting out the particulars of the sale, including the sub-
ject matter thereof and the name and address of the trustee, if 
any, and exhibiting copies of the statement mentioned in section 
5, the statement, if any, mentioned in clause (b) of section 9, the 
waivers, if any, mentioned in clause (c) of section 9 and the con-
sent and affidavit, if any, mentioned in section 10. 

(2) If the buyer fails to comply with subsection (1) , a judge 
may at any time, 

(a) upon the application of the trustee or any creditor, order 
the buyer to comply therewith; 

(b) upon the application of the buyer, extend the time for 
compliance with subsection (1) ; or 

(c) upon the application of the buyer after the lapse of one, ) ' , 
year from the date of the completion of the sale in bulk 
and upon being satisfied, 

(i) that the claims of all unsecured trade creditors and 
secured trade creditors of the seller existing at the 
time of the completion of the sale, have been paid in 
full, 

(ii) that no action or proceeding is pending to set aside 
the sale or to have the sale declared void, and 

(iii) that the application is made in good faith and not 
for any improper purpose, 

make an order dispensing with compliance with sub
section (1) . 

___ ___ ___ ____ _ __ _ __ _ _______ _ 1 4.--:::flLWhere the proceeds of the sale are _Qaid or delivereci_���������� 
to a trustee under section 12, the trustee is a trustee for the of salE' 
general benefit of the creditors of the seller and he shall distribute 
the proceeds of the sale among the creditors of the seller, and in 
making the distribution all creditors' claims shall be proved in 
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like manner and are subject to like contestation before a judge 
and are entitled to like priorities as in the case of a distribution 
under the Bankruptcy Act (Canada) , as amended or re-enacted 
from time to time, and shall be determined as of the date 'of the 
completion of the sale. 

(2) Before making the distribution, the trustee shall cause a 
notice thereof to be published in at least two issues of a newspaper 
having general circulation in the locality in which the stock was 
situated at the time of the sale, and the trustee shall not make the 
distribution until at least fourteen days after the last of such 
publications. 
(1960 draft 14 (3) omitted) 

rz.���e 1 5.--(1) The Lieutenant Governor in Council may establish 

Who may 
make 
affidavits 

a tariff of fees for trustees and when any of the fee payable to a 
trustee is to be deducted from the moneys to be paid to the 
creditors, the fee paid may not exceed the amount fixed by the 
tariff. 
(Replaces 1960, s. 15 (1) ) 

(2) Subject to subsection (3) and in the absence of an arrange
ment between the seller and the trustee to the contrary, the fee, 
together with any disbursements made by the trustee, shall be 
deducted by him from the moneys to be paid to the creditors. 

(3) Where the proceeds of the sale exceed the amount required 
to pay in full all indebtedness of the seller to his creditors, the 
fee of the trustee together with any disbursements made by the 
trustee shall be deducted by him from the excess proceeds to the 
extent of that excess, and any portion of the trustee's fee remaining 
unpaid thereafter shall be deducted as provided in subsection (2) . 

1 6.-(1) Subject to subsections (2) and (3) ,  an affidavit re
quired to be made under this Actby a seller may be made by an 
authorized agent of the seller and, if the seller is a corporation, 
by an officer, director or manager of the corporation. 

(2) Where the seller is a partnership, the affidavit shall be 
made severally by each of the partners or his authorized agent. 

(3) An affidavit by a person other than the seller may be made 
only by a person who has a personal knowledge of the facts sworn 
to, and the fact that he has the personal knowledge shall be 

··---······ - - · - - -- · - · ·- -·· ····-··-··-···srate<r-in tne afllila vic· --- - ---··· ······-- --···-· - -·······-···--····-·--···-·----····--· --- · . ...... 

Effect of non
compliance 
with Act 

(1960 draft, s. 16 rewritten) 

1 7. Unless the buyer has complied with this Act, a sale in 
bulk is voidable as against the creditors of the seller and if the 
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buyer has received or taken possession of the stock he is personally 

liable to account to the creditors of the seller for the value thereof, 
including all moneys, security or property realized or taken by 
him from, out of, or on account of, the sale or other disposition 
by him of the stock. 

18 .  An actiqn or proceeding to set aside or have declared :�� ��Bon 
void a sale in bulk may be brought or taken by any creditor of 
the seller, and, if the seller is adjudged bankrupt, by the trustee 
of his estate. 

1 9 .  In an action or proceeding in which a sale in bulk is :��en of 

attacked or comes in question, whether directly or indirectly, the 
burden of proof that this Act has been complied with is upon the 
person upholding the sale in bulk. 

20. No action shall be brought or proceeding taken to set �l�ir��on 

aside or have declared void a sale in bulk for faihu·e to comply 
with this Act unless the action is brought or the proceeding is 
taken either before the documents are filed under section 13 or 
within six months after the date on which the documents were 
filed under section 13. 

FORM 1 

(Section 5 (1 ) ) 
STATEMENT AS TO SELLER'S CREDITORS 

Statement showing names and addresses of all unsecured trade creditors 
and secured trade creditors of 
of the . . . of . . . .  , in the . of . .  - . . . . . . 

and the amount of the indebtedness or liability due, owing, payable or 
accruing due or to become due by him to each of them. 

UNSECURED TRADE CREDITORS 

Name of Creditor Address Amount 

SECURED TRADE CREDITORS 
- I 

Due or becoming 
Name of Nature of due on the date 
Creditor Address Amount - Security fixed for the 

completion of 
- -----·---�--·--------- ----------- ---·------ """"-------··- ---·---·-·-------···- -- --the-sa-le----- -1 -- -

I l 



the 
say: 

I, . . . . . .  . 
of . . . .  

88 

. .  , of the 
• i • • • •  , • • • • • • • 

of . . . . . . . . . . . . .  , in 
. . . .  , make oath and 

1. That the foregoing statement is a true and correct statement · ·  

(a) of the names and addresses of all the unsecured trade creditors 
of the said. . . . . . . . . . . . . . . . . . . . . . and of the amount of the 
indebtedness or liability due, owing, payable or accruing due 
or to become due and payable by the said . . . . . . . . . . . . . . . . . .  . 
to each of the said unsecured trade creditors; and 

(b) of the names and addresses of all the secured trade creditors of 
the said. . . . . .  . . . . . . . . . . . . . . . and of the amount of the 
indebtedness or liability due, owing, payable or accruing due or 
to become due and payable by the said . . . . . . . . . . . . . . . . . . . .  . 
to each of the said creditors, the nature of their security, and 
whether they are or in the event of the sale will become due and 
payable on the date fiXed for the completion of the sale. 

(and, if sworn by someone other than the seller) 
2. That I am . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . � . . . . . . . 

and have a personal knowledge of the facts herein deposed to. 
SWORN before me, etc. 

1 
FORM 2 

(Section 9 (c) ) 
WAIVER 

In the matter of the sale in bulk 
Between 

I, . 
in the . . .  

- and -

of the . .  
of . . .  

Seller 

Buyer 
of . .  

a secured 
(an unsecured) 

trade creditor of the above named seller, hereby waive the . provisions of 
The Bulk Sales Act, which require that adequate provision be made for the 
immediate payment in full of my claim forthwith after completion of the 
sale, and I hereby acknowledge and agree that the buyer may pay or deliver 
the proceeds of the sale to the seller and thereupon acquire the property of 
the seller in the stock without making provision for the immediate payment 
of my claim and that any right to recover payment of my claim may, 
unless otherwise agreed, be asserted against the seller only; 

-----····---------------·-···-·-·-··--···--------------···- --·-----�---- ----------·---DKtl:rd-at-
. 

-. ·-.-. -·;--�-----�-;---�--.�-�-�--this�--�-�--�---------;-day-of-----�------------------�----;-,--t9--- . . . 

Witness :  

1 
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FORM 3 

(Sections 1 0  (l ) (a) and 11 (1) (a) ) 
CONSENT 

In the matter of the sale in bulk 
Between: 

- and -

Seller 

Buyer 

I, . . . . .  . . . .  of the . . . . . . . . . . . . . . . . of . . . . . .  . 

in the . . . . . . . . . . . . . . . . . . . . . of . . . . . . . . . . . . . . . . . .  , an unsecured trade 

creditor of the above named seller, hereby acknowledge and agree: 

1. That I have received 
(a) a copy of the statement showing the names and addresses of 

the unsecured trade creditors and the amount of the indebted
ness or liability due, owing, payable or accruing due or to be
come due and payable by the seller, and showing the names and 
addresses of his secured trade creditors, the nature of their 
security and whether their claims are or, in the event of sale, 
become due on the date fixed for completion of the sale, and 
the amount of the indebtedness or liability due, or owing, pay
able or accruing due or to become due and payable by the 
seller; 

(b) a statement of the affairs of the seller ; and 
(c) a copy of the contract of the sale in bulk (or particulars of the 

sale). 

2. That I consent to the sale. 

3. That I consent to the appointment of . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

as trustee. 

DATED at . . . . . . . . . . . . . .  this . . . . . . . .  day of . . . . . . . . . . . .  , 19 . . . .  . 

Witness: 
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FORM 4 

(Section 1 0  (1 ) (b) ) 

STATEMENT OF AFFAIRS 
Assets included in the Sale in Bulk 

(a) Amount of the proceeds of the sale . . . . . . . . . . . . . . . .  . 
Assets not included in the Sale in Bulk 

(b) Stock-in-trade at cost price not exceeding fair value . .  
(c) Trade fixtures, fittings, utensils, etc. . . . . . . . . . . 
(d) Book debts-Good . . . . . . . . . . . . . . . . . . $ . . . . . . .  . 

Doubtful . . . . . . . . . . $ .  . . . . . . . 
Bad. . . . . . . . . . . . . . . . . . .  $ . . . . . . . 

Estimated to produce . . . . . .  . . . . . . . . . . . . . . 
(e) Bills of exchange, promissory notes, etc. . . . . . . . 
(f) Cash in bank. . . . . . . . . . . . . . . 
(g) Cash on hand . . . . . . . . . . . . . . . . . . . . . . . . 

(h) Livestock . . . . . 

(i) Machinery, equipment and plant . . .  . . . . . . . . . 

(j ) Real estate . .  . . . . . . . . . . . . . . . . . . . . . . . . . . 
(k) Estimated value of securities in hands of secured 

creditors . . . . . . . . . .  . 
(1) Furniture . . . . . . . . . . . . . . . . 
(m) Life insurance policies . . . . . . . . . . . . . . . . . . . . . . . . . 
(n) Stocks and bonds . . . . . . . . . . . . . . . . . . . . . . . . . . 
(o) Interest in estates . . . . . . . . . . . . . . . . . . . . . . . .  . 
(p) Other property, viz. . . . . . . . . . . . . . . . . . . . . . . . . . 

Total . . . . . . . . . . . . . .  . . . . . . . . . 

Liabilities 

(q) 
(r) 
(s) 
(t) 

Unsecured trade creditors . . . . . . . . . . . . . . . . . . . . . . .  . 
Secured trade creditors . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
Preferred creditors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
All other liabilities, except contingent liabilities set 

out below . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Total . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . 

Surplus or deficiency . . . . . . . . . . 

Contingent Liabilities 

(u) Liabilities under endorsements and guarantees . . . . .  . 

(v) All other contingent liabilities . . . . . .  . . . . . . . . . . . . . . 

Total . . . . . . . . . . . . . . . . . . . . . . 

$ 

$ . . . . . . . .  . 

$ . . . . . . . 

$ . . . . . .  . . 
$ .. . . . . . .  . 

$ . . . . . . .  . 
$ . .  . 
$ . . 

$ .  
$ . . .  . . 
$ . .  . . 
$ . . .  
$ . . . . . . .  . 
. $ . . .  . 

$ . . . . . . . .  . 
$ . . . . . . . .  . 
$ . .  

$ . . . . . . . .  . 
$ . . . . . . . .  . 
$ . . . . . . .  . . 

$ . . . . . .  . . 

$ . . . . . .  . 

$ 

$ . . . 
$ . . . .  
$ . . .  

I, . . . , of the . . . of . . . . . . . . . . . . . , 
in the . . . . . . . of . . . . . . . . , . . . . . . . . . . . . . . .  , make oath 
and say that the above statement is to the best of my knowledge and belief 
a full, true and complete statement of the affairs of . . . . . . . . . . .  . 

on the . . . . . . . day of . . . . . . . . . .  , 19 . . . . . . . . .  , (which date 
shall not be more than 30 days before the date of the affidavit) and luily 
discloses all the property of the said . . . . . . . . . of every 
description. 

SWORN b�fore me, etc. 
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APPENDIX 1 
(See page 21 ) 

DEVOLUTION OF REAL PROPERTY 

REPORT OF THE SASKATCHEWAN COMMISSIONERS 

At the 1960 meeting of the Conference the Alberta Commis
sioners, in compliance with a resolution passed at the 1959 meet
ing, submitted the following report with respect to the Uniform 
Devolution of Real Property Act : 

"The Uniform Act provides : 
'15. The personal representative may, from time to time, 

subject to the provisions of any will affecting the property 
(a) lease the real property or any part thereof for any 

term not exceeding one year, 
(b) lease the property or any part thereof, with the 

approval of the court, for a longer term.' . 
"Saskatchewan has the Uniform Act (with variations that 

are irrelevant) . In re Heier 7 W.W.R. 385 (1952-3) the personal 
representative applied to the Court for approval of an oil 
lease. The Court of Appeal ruled that it could not give approval 
under this section because an oil lease is not a lease. Hence 
the amendment to (a) and (b) which now say that the personal 
representative may 'lease or otherwise dispose of real property'. 

"With the policy of these amendments we agree. A personal 
representative should have the statutory power to give a 
mineral lease as well as an ordinary lease. 

· 

"As to the wording of the Act we think the Conference 
should consider whether Saskatchewan's wording should be 
used or whether on the other hand the Act should define lease 
to include mineral lease (as Alberta did in The Land Titles 
Clarification Act, 1956, which the Supreme Court in Hayes 
v. May hood i959 S.C.R. 572 held applicable to The Devolu
tion of Real Property Act) . 

"It is true that only three provinces have the Uniform Act 
and that the problem has been solved in two of them. However, 
this is not a reason for declining to make a desirable amend-

The Alberta report was referred to the Saskatchewan com- . 
missioners with the request that they study the matter discussed 
therein with a view to determining whether the Uniform Devolu
tion of Real Property Act ought to be amended. 
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By reason of the decision in the Heier case referred to in the 
Alberta report and the decision in Berkheiser v. Berkheiser et al, 
(1957) S.C.R. 387, in which the Supreme Court of Canada held 
that an instrument that purported to grant and lease all petroleum 
and natural gas within, upon or under certain land was a grant of 
a profit a prendre, the Legislature of Saskatchewan has made such 
amendments to section 15 of the said Act as were considered 
necessary to enable a personal representative, with the approval 
of the court or the concurrence of the interested persons, to lease 
or otherwise dispose of mines and minerals. The Alberta Com
missioners stated that they agreed with the policy of these amend
ments. We also agree with that policy. In view of the fact that 
other provinces that have passed or may hereafter pass the 
Uniform Devolution of Real Property Act in its present form will 
almost certainly face the same problem with respect to "mineral 
leases" that Alberta and Saskatchewan have met we are of opinion 
that it is advisable to make such changes in the uniform Act as 
are necessary to overcome the difficulty. 

As to wording the Alberta Commissioners suggested that the 
Conference should consider whether Saskatchewan's wording 
should be used or whether on the other hand the Act should define 
"lease" to include mineral lease as Alberta did in The Land 
Titles Clarification Act, 1956. In the latter Act the word "lease" 
is a noun whereas in The Devolution of Real Property Act it is a 
verb. While this may not be a sufficient reason for discarding the 
idea of a definition it does seem to present a difficulty in drafting 
that can be avoided by using the words in Saskatchewan's 1960 
amendment, that is to say, "lease, grant a profit a prendre in 
respect of or otherwise deal with or dispose of mines arid miner
als". This, in a few words, fully meets the case for which provision 
should be made and no definition is necessary. 

··� 

It should also be pointed out here that the 1960 amendment 
to section 15 of Saskatchewan's Act authorized the disposition 
of mines and minerals "whether the same have already been 
worked or not". This was included to alter the common law rule 
that if a limited owner such as a personal representative opened 
mines without authorization under the will, trust instrument, etc., 
he committed waste. Authority to work mines was implied if 
they were opened_ at the_ time the�sonill_r.Emi'esentativ_� _.iQC)k 
over. If they were unopened, opening them was waste. This 
problem was solved as early as 1856 in England, the present law 
there being found in The Settled Land Act, 1925 (15 Geo. V c. 18) , 
section 41. Saskatchewan also had dealt with this problem in 
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The Lunacy Act, R.S.S. 1953, c. 310, section 15(e), but not in 
The Devolution of Real Property Act. It is believed that the 
amendment now protects the personal representatives from liabil-
ity for waste. · · · 

Before setting forth a draft of the amendment we are proposing 
we wish to call the attention of the Conference to the new clause 
(b) of subsection (1) of section 15 enacted by Saskatchewan in 
1958. The uniform clause (b) permits a personal representative to 
lease real property, with the approval of the court, for a term 
longer than one year. The new clause (b) enacted by Saskatchewan 
permits a personal representative to lease real property, with the 
approval of the court or the concurrence of the interested persons, 
for a term longer than one year. We believe that the new Saskat
chewan clause (b) is reasonable and suggest that the Conference 
consider including a similar provision in the uniform Act. 

If the Conference should decide to amend the said uniform 
clause (b) so as to give a personal representative the same power 
as he has under the new Saskatchewan clause (b) we think it 
would be appropriate to join this with the power proposed to be 
given with respect to the disposition of minerals, and therefore 
we recommend that clause (b) of subsection (1) of section 15 of 
the Uniform Devolution of Real Property Act be deleted and the 
following substituted therefor : 

" (b) with : 
(i) the approval of the court; or 
(ii) the concurrence of the adult persons beneficially in

terested and, if any infants or lunatics are so inter
ested, the approval of the Official Guardian (or other 
proper officer) on behalf of the infants and, in the 
case of a lunatic, the approval of ; 

lease the real property or any part thereof for a longer 
term, or lease, grant a profit a prendre in respect of or 
otherwise deal with or dispose of mines and minerals form
ing part of the real property whether the same have al
ready been worked or not and either with or without the 
surface or other real property, or grant any easement, 
right or privilege of any kind over or in relation thereto". 

NOTE:-In provinces where sand and gravel are surface and not minerals 
the words "or sand and gravel" should be inserted after the word 

-�-------- --------- ·----- �m1ner-als!..'_in-the-iou:rth-line-fol1owing-subclause-(ii)-beeause--a-
removal of sand and gravel would probably constitute waste. 

In the preparation of the above draft of the proposed new 
clause (b) we have looked at section 14 of the uniform Act and it 
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seems to us that that section does not say quite what was intended 
when it was originally adopted. The words "if any infants or 
lunatics are so interested" in the fourth and fifth lines relate to 
the concurrence of the adult persons beneficially entitled .. as ·well 
as to the approvals of the two officers. This surely could not have 
been intended since the concurrence of the adult persons should 
be a requirement in every case and not only where infants or 
lunatics are beneficially interested. We therefore recommend that 
section 14 be revised to read as follows : 

"14. The personal representative may, with the concurrence 
of the adult persons beneficially interested and, if any infants or 
lunatics are so interested : 

(a) the approval of the Official Guardian (or other proper 
officer) on behalf of the infants ; and 

(b) in the case of a lunatic, the approval of ; 
divide the real property of the deceased among, and convey it to, 
the persons beneficially interested" .  

Dated at Regina, Saskatchewan, the 15th day of May, 1961. 

E. c. LESLIE 
w. G. DOHERTY 

B. L. STRAYER 
J. H. JANZEN 

Saskatchewan Commissioners. 
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COPY OF SECTIONS 14 AND 15 OF THE UNIFORM 
DEVOLUTION OF REAL PROPERTY ACT AS 

pUBLISHED IN THE PROCEEDINGS OF THE TENTH 
ANNUAL MEETING OF THE CONFERENCE OF 

COMMISSIONERS ON UNIFORMITY OF LEGISLATION 
IN CANADA, COMMENCING ON PAGE 22. 

1 4. The personal representative may, with the concurrence 
of the adult persons beneficially interested, with the approval of 
the Official Guardian (or other proper officer) on behalf of infants 
and, in the case of a lunatic, with the approval of , 
if -any infants or lunatics are so interested, divide or partition and 
convey the real property of the deceased person, or any part 
thereof, tq or among the persons beneficially interested. 

1 5.-(1) The personal representative may, from time to 
time, subject to the provisions of any will affecting the property : 

(a) lease the real property or any part thereof for any term 
not exceeding one year; 

(b) lease the real property or any part thereof, with the ap
proval of the court, for a longer term; 

(c) raise money by way of mortgage of the real property or 
any part thereof for the payment of debts, or for payment 
of taxes on the real property to be mortgaged, and, with 
the approval of the court, for the payment of other taxes, 
the erection, repair, improvement or completion of build- . 
ings, or the improvement of lands, or for any other purpose 
beneficial to the estate. 

(2) Where infants or lunatics are interested, the approvals or 
order required by sections 12 and 13 in case of a sale shall be re
quired in the case of a mortgage, under clause (c) of subsection 
(1) of this section, for payment of debts or payment of taxes on 
the real property to be mortgaged. 



96 

APPENDIX J 

(See page 22) 

CONFLICT OF LAWS GOVERNING WILLS 

At the 1959 meeting of the Conference a report was presented 
on the Conflict of Laws Governing Wills. (Set out in 1959 Proceed
ings, Appendix R, page 132.) After some discussion the following 
resolution was adopted : "Resolved that the subject · be referred 
back to Dean Read for further study and for · a  report with a 
draft Act, if he considers it advisable at the next meeting of the 
Conference" . At the 1960 meeting, the undersigned reported that 
djscussions were to occur at the Hague Conference on Private 
International Law in October, 1960 on the preparation of a multi
lateral convention concerning the formal validity of wills. The 
objective was to be to ensure that the law on this subject will 
become as broadly uniform over as wide an area as possible. 
Consequently, preparation of any suggested amendments to the 
present Canadian Uniform Act was deferred pending the result 
of the Hague Conference. 

The Hague Conference was held from October 5 to 26, 1960, 
and comprised delegations from Austria, Belgium, Denmark, 
Finland, France, Western Germany, Greece, Italy, Japan, Luxem
burg, Nether lands, Norway, Portugal, Spain, Sweden, Switzer
land, United Kingdom, and Yugoslavia. The United States was 
represented by an Observer Delegation. Agreement was reached 
upon a draft Convention on the Conflict of Laws Relating to the 
Form of Testamentary Dispositions. The provisions relevant to 
any proposed amendments to the Uniform Act are as follows : 

The States signatory to the present Convention, 
Desiring to establish common provisions of the conflicts 

of laws relating to the form of testamentary dispositions, 
Have resolved to conclude a Convention to this effect and 

have agreed upon the following provisions: 

Article 1 
A testamentary disposition shall be valid as regards form 

_ _ · - - - - - - --- - ----- --·-·- --- _ __ jt it _com _plies 'Yith _the internal l�w : _ _ __ _ _ _ ___ _ _ __ _ _ _ _ ___ ___ _ 

(a) of the place where the testator made it, or 
(b) of a nationality possessed by the testator, either at the 

time when he made the disposition, or at the time of 
his death, or 
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(c) of a place in which the testator had his domicile either at 
the time when he made the disposition, or at the time of 
his death, or 

(d) of the place in which the testator had his habitual resi
dence whether at the time when he made the disposition, 
or at the time of his death, or 

(e) so far as immovables are concerned, of the place of their 
situation. · .  

For the purposes of the present Convention, if a national 
law consists of a non-unified system, the law to be applied 
shall be determined by the rules in fotce in that system and, 
failing any such rules, shall be that law within such system, 
with which the testator had the closest connexion. 

The determination of whether or not the testator had his 
domicile in a particular place shall be governed by the law of 
that place. 

Article 2 

Article 1 shall apply to testamentary dispositions revoking 
an earlier testamentary disposition. 

The revocation shall also be valid as regards form if it 
complies with any one of the laws according to the terms of 
which, under article 1, the testamentary disposition that has 
been revoked was valid. 
In the 1959 Report, after discussing the report of the United 

Kingdom Parliamentary Private International Law Committee, 
the following statement was made: "It is believed that this Con
ference should consider giving effect to the recommendations Of . 
the Parliamentary Committee concerning: 

(1) extending the connecting factors concerning an interest 
in movables to an interest in land ; 

(2) abolishing domicile of origin as a connecting factor; and 
(3) including a rule expressly providing that the same con

necting factors apply to revocation by every method authorized 
by Section 16 of the Uniform Wills Act 1957, as apply to formal 
validity, when a will is made". 

It will be observed that the Draft Convention gives effect to 
recommendations (1) and (2) in Article 1, and to recommendation 
(3) in Article 2. 

· ---- -- -- - - �- - --:rt witlalso oe ooserveu: Jirst;-lnat nationalicy oCtlie testator -
is included as a connecting factor in clause (b) of Article 1, and 
that the penultimate paragraph of the Article attempts to provide 
a solution to the practical difficulty, noted in the 1959 Proceedings 
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on page 133, of using nationality as a connecting factor as between 
the constitutent units comprised in either a composite or a federal 
system; and, second, that "habitual residence" is included ae a 
connecting factor in clause (d) of Article 1. Neither of these were 
among those included in the original proposal by the United 
Kingdom but they are familiar to the law of continental European 
countries, and serve to widen the base in support of the policy of 
effectuating testamentary dispositions. 

To illustrate the modifications of Part II (Conflict of Laws) 
of the Uniform Wills Act, 1953, that would make it uniform with 
the Hague Convention of 1960, Section 35 of the Uniform Act 
(See 1953 Proceedings at pages 51�52) is amended to read as 
follows, with substantive changes italicized : 

35. (1) As regards the manner and formalities of making a 
will of an interest in movables or of an interest in land or of both, 
a will made either within or without the Province is valid and 
admissible to probate if either at the time when the testator made 
it or at the time of his death!' it complied with the internal law : 

(a) of the place where the will was made; or 
(b) of the place where the testator was domiciled; or 
(c) of the place where the testator had his habitual residence; or 
(d) subject to subsection (2), of the nationality of the testator. 
(2) For the purpose of this Act, if a national law consists of a 

non-unitary system, the law to be applied shall be determined by the 
rules in force in that system, and, failing any such laws, by the law 
within the system with which the testator had the closest connection. 

An additional section, 39, would follow the lead of the Con� 
vention and apply the rules of Section 35 to the formal validity 

· of a revocation by every means: (See 1959 Proceedings, pages 
135�136.) 

39. As regards the manner and formalities of altering or revoking 
a will, an alteration or a revocation is valid if it complies with the 
rules governing alteration or revocation of any one of the laws accord
ing to which under Section 35 the will that the alteration or revocation 
affects was valid. 

A member of the United States Observer Delegation at the 
Hague Conference has stated : 

The convention on the conflict of laws relating to the form 
of testamentary dispositions is the result of an initiative taken - ---- --- ------- - ----- -at-tlre-pre-rreuing-s-e:s-si-on--of--t}re-eonferenc-e--by-tlre--United 
Kingdom. The topic was suggested in the light of the fact 
that the British legislation on the subject, Lord Kingsdown's 
Act of 1861, needed to be revised and that uniform regulation 
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of the subject matter in the world commended itself. Among. 
the materials taken into account were the Ontario Wills 
Amendment Act of 1954, framed after the Canadian Uniform 
Wills Act as revised in 1953, and the conflicts section 7 of the 
(U.S.) Model Execution of Wills Act of 1940 which has its 
origin in the. Uniform Foreign Executed Wills Act of 1910. 

The guiding principle of the new convention is favor testa
menti, that is, the endeavor to facilitate recognition of last 
wills established according to a law other than that of the 
forum. 
(Kurt H. Nadelmann, "The Hague Conference on Private 
International Lawn, (1960) 9 Am. Jour. Comp. Law 583 at 
p. 584.) 
It is recommended that Part II  of the Uniform Wills Act be 

amended as set out in the above redraft of Section 35, [excepting 
clauses (c) and (d) of subsection (1) ,  and subsection (2) ] ;  Section 
38 and Section 39. It is further recommended that consideration 
next be given to broadening the Act to coincide with the Hague 
Convention to the extent of including clauses (c) and (d) of sub
section (1) of Section 35, and subsection (2) thereof as set out 
above. 

Respectfully submitted, 

HORACE E. READ, 
for the Nova Scotia Commissioners. 
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APPENDIX K 

(See page 22) 

THE FATAL ACCIDENTS ACT 

REPORT OF THE MANITOBA COMMISSIONERS 

At the 1960 meeting of the Conference the draft of The Fatal 
AcCidents Act prepared by the New Brunswick Commissioners 
was referred to the Manitoba Commissioners for study and re
drafting in the light of the discussion thereof and the . decisions 
taken at the meeting, and for report this year. 

The Manitoba Commissioners have, as instructed, made a 
further draft embodying, as we understood them, the decisions of 
the Conference and the views expressed by various Commissioners 
to which there was little or no dissent. 

We have added one or two definitions that seemed useful and 
would facilitate the shortening of some of the substantive pro
visions� An attempt has been made in subsection (5) of section 3, 
to meet the difficulty arising from the decision in Cairney vs. 
MacQueen (1956) S.C.R. 555. For this purpose we have adapted 
some language from The Trustee Act of Manitoba. The substance 
of section 5 of the N ew Brunswick draft is transferred to subsection 
(2) of section 6 .  We have added a new subsection (3) to section 
6, which we felt would be useful. The substance of subsections 
(2) and (3) of section 7 of the present Manitoba statute have, as 
instructed, been included as subsections (4) and (5) of section 9 
for the purpose of discussion. 

With regard to the latter part of section 8 of the New Bruns
wick draft, which we have made subsection (2) thereof, we under
stand that, in Manitoba at least, where moneys paid into court 
in satisfaction of a claim are not accepted, notice of the fact that 
the moneys have been so paid in is not given to the judge. In any 
province where that is the case subsection (2) of section 8 would 
appear to be redundant. We have so indicated in a note appended 
to section 8. 

We have included as section 12 a provision the substance of 
which is section 10 of the present Manitoba statute and section 
9 of the Ontario statute; and we have afso included, as section·-rr; 
a provision that is section 11 of the Saskatchewan Act, although 
we have added thereto an additional subsection as subsection (3) 
thereof. 
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With regard to section 12, we have drafted it to refer to "an 

action" (in the singular) rather than to "actions" (in the plural) 

since the Act includes a specific provision that only one action 

maY be brought. 

With respect, we find ourselves unable to agree with the New 

Brunswick Commissioners that the Act should purport to affect 
the Crown in right of any province or, indeed, in right of Canada 
or any part of the Commonwealth, the executive government of 
which is vested in Her Majesty. In our view there is a considerable 
doubt, to say the least, whether a provincial legislature can bind 
the Crown in any right other than that of its own province. We 
suggest, therefore, that it is better not to include a provision that 
might be found to be ultra vires. 

Dated at Winnipeg, this 26th day of June, 1961. 

G. S. RUTHERFORD, 

R. H. TALLIN, 

Manitoba Commissioners. 
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"MonEL AcT" 

FATAL ACCIDENTS ACT 

HER MAJESTY, by and with the advice and consent of the 
Legislative Assembly of the Province of , 

enacts as follows : 

1 .  

2. 
(a) 

This Act may be cited as "The Fatal Accidents Act". 

In this Act, 
''child" means a son, daughter, grandson, granddaughter, 
step-son, and step-daughter, and incluges (an adopted 
child) , an illegitimate child, and a person to whom the 
deceased stood �"n loco parentis; 

NOTE:-In some provinces the provisions of the legislation respecting adop
tion of children may render it unnecessary to include an adopted 
child in this definition. 

(b), "deceased" means a person whose death has been caused 
as mentioned in subsection (1) of section 3 ;  

(c) "judge" includes the jury in all cases tried by a jury; 
(d) "parent" means a father, mother, grandfather, grand

mother, step-father, and step-mother, and includes (an 
adoptive parent) , a person who stood in loco parentis to 
the deceased, and the J;Ilother of an illegitimate child; 

NOTE:-In some provinces the provisions of the legislation respecting adop
tion of children may render it unnecessary to include an adoptive 
parent in this definition. 

(e) "tortfeasor" means a person by reason, or partly by 
reason, of whose wrongful act, neglect, or default the 
death of the deceased is ultimately caused and who, if 
death had not ensued, would have been liable to him for 
damages. 

3.-(1) Where the death of a person is caused by wrongful act, 
neglect, or default, and the act, neglect, or default is such as would, 
if death had not ensued, have entitled the deceased to maintain 
an action and recover damages in respect thereof, ���. !!��on

�!Vh..o 
would have been liable if death had not ensued is liable to an 

-----.---- . .. . .. " ·· · ·· �  . . .. .. .  - - ' .  ... -- ... ... . - �-
action for ·damages, notwithstanding the - death of the deceased, 

··� 

- --- ----- --- ----- - - - - - -- - ---- ---even-if-the--d-eath-was-·caused-irr -circumstarrces-amounting-in--law-
to culpable homicide. ��� ��:; or (2) Subject to subsection (4), the liability to an action for 
damages under this section arises upon the death of the deceased. 
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(3) No settlement made, release given, or judgment recovered !�Ue��nts 
in an action brought, by the deceased within a period of three ���=���� 
months after the commission or occurrence of the wrongful act, 
neglect, �r default �ausin� his death, }s. �- bar t::>. a claim maqe . . 
under this Act or Is a <i,1scharge of hab1hty ar1smg under this 
·Act; but, unless it is set as�de, a set�lement made or release given, 
or a judgment recovered m an action brought, by the deceased 
after the expiration of such a period �l:? ;:�. bar to the maldng of any 

claim and is a discharge of liability under this Act. 
-- (4) If, at the time of the death of the deceased, the tortfeasor ��le::rth of 

is himself dead, the liability arising under this Act shall, for the 

purposes of this Act, be conclusively deemed to have been sub-
sisting against the tortfeasor before his death. 

(5) Where the tortfeasor dies after the death of the deceased, �::;:��ent 
the liability and cause of action arising under this Act shall, for tortfeasor 

the purposes of this Act, be conclusively deemed to lie upon and 
continue against the personal representative as if the personal 
representative were the tortfeasor in life. 

4.-(1) Every such action shall be for the benefit of the wife, !'::I't��� to 
husband, parent, child, brother and sister, or any of them, of the benefit 

deceased, and except as hereinafter provided, shall be brought by 
and in the name of his executor or administrator. 

(2) In every such action the�udge may award such damages, ta��:e� of 

by way of fair compensation, as are proportioned to the pecuniary 
loss resulting from the death, to the persons respectively for whose 
benefit the action is brought. 

(3) Where an a!,'!tion has been brought under this Act there �::!a 
may be included in the damages awarded an amount sufficient to 
cover the reasonable funeral expenses of the deceased. 

5.-(1) Where there is no executor or administrator of the�e1���h�re 
deceased, or there being an executor or administrator, no action ��P�!:'!���ive 
is brought as provided in section 4 within six months after the 
death of the deceased, an action may be brought by and in the 
name or names of any one or more of the persons for whose benefit 
the action would have been brought if it had been brought as 
provided in section 4. 

(2) Every action so brought shall be for the benefit of the Idem. 1 !' 
-- --· --- - ------ --- ----same-lrer-son-s-a-s-tf-it-were-b-rou-ght-in-tlre-rr::nrre-af-tlre-execu'tor or 

administrator. 
(3) Where an action is begun as provided in section 4, but Idem 

has not been brought to trial within six months after it has been 
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begun, then the (statement of claim) in the action and all subsequent 
proceedings therein may, on application, be amended by substitut
ing as plaintiff, all or any of the persons for whose benefit the 
action was or should have been begun. 

6.-(1) In assessing damages in an action brought under this 
Act the judge shall not take into account 

(a) any sum paid or payable on the death of the deceased, 
· -whether made before or after the coming into force of this 

Act; 
. 

(b) any premium that would have been payable in future 
under any contract of insurance if the deceased had sur
vived ; 

(c) any benefit or right to benefits, resulting from the death 
of the deceased, under (The Workmen's Compensation Act, 
or The Social Allowances Act, or The Child Welfare Act) 
or under any other Act that is enacted by any legislature, 
parliament, or other legislative authority and that is of 
similar import or effect; and 

(d) any pension, annuity or other periodical allowance accru
ing payable by reason of the death of the deceased. 

NOTE:-For the Acts named (in brackets and in italics) in clause (c) above, 
each province will substitute the relevant Acts in force in that 
province. 

�t:��:.�tion' ' (2) Notwithstanding subsection (3) of section 3, where the 
�:��{;!��nder deceased has in his lifetime released or settled any claim for 
�:C�:s�a damages that he had, or might have had, against any tortfeasor, 

or has re�overed judgment for any such damages, in assessing 
damages in any action brought under this Act, the judge may 
take into kccotint 

(a) the amount of any payment made to, and the value of 
any benefit received by the deceased, as consideration or 
part of the consideration for the release or settlement of 
the claim; and 

(b) any amount recovered or otherwise received upon any 
such judgment. 

·consideration (3) Where the executor or administrator of the deceased or 
of moneys, etc. 
received under any person by whom or for whose benefit a claim may be made 'Settlement . 

_ __ ___ _ __ ____ _ _ ::I:i:a�----- or an action may be brought under this Act has received inon�� 
or any benefit by way of a settlement or partial settlement of the 
claim or action, in assessing damages in an action brought under 
this Act the judge may take into account the amount of the 
moneys and the value of the benefit so received. 
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7 .-(1) Only one action lies for and in respect of a cause of �ci� action 

action arising under this Act. 
"th t d' th A t  f th L • l t Procedure in 

(2) N otw1 s an mg any o er c o e egis a ure, or any and limitati�ns 

contract, but subject to subsection (3), ��ti��inging of 

(a) it is not necessary that any notice of claim or intended 
claim, or notice of action or intended action or any other 
notice, or any other document, be given or served, as 
provided in any such other Act, or in any such contract, 
or at all, before bringing an action under this Act; 

(b) an action, including an action to which subsection (4) or 
(5) of section 3 applies, may be brought under this Act 
within two years after the death of the deceased, and no 
such action shall be brought thereafter. 

(3) No action shall be brought under this Act unless the ���� no 

deceased dies within one year after the commission or occurrence permissible 

of the wrongful act, neglect, or default causing his death. 

8.-(1) The defendant may pay into court in one sum of fx:t����;t 
money as compensation for his wrongful act, neglect, or default 
to all persons entitled to damages under this Act, without specify-
ing the shares into which, or the parties among whom, it is to be 
divided under this Act. 

(2) Where a sum paid into court under subsection (1) is not f�!��:nt 
accepted and issue is taken by the plaintiff as to its sufficiency, 
but the judge finds it to be sufficient, the defendant is entitled to 
a verdict on that issue. 
NoTE:-Under the practice in the courts of some provinces subsection (2) 

above may be unnecessary or inadvisable. Each province therefore 
should consider whether it should be retained. 

9.-(1) In every action brought under this Act the (staternent ;:;�l��laFn 
of claim) shall contain, or the plaintiff shall deliver therewith, full ���?fnng 

particulars of the names, addresses, and occupations of the persons 
for whose benefit the action is brought, and the manner in which 
the pecuniary loss to those persons is alleged to have arisen. 

(2) The failure or omission of the plaintiff to comply with }'!������ give 
subsection (1) is not a ground of defence to the action7 or a ground particulars 
for its dismissaL 

(3) Where any such failure or omission occurs, the court, on �!����t::'rs 
------------application, may orcrertlle plaintiff to give - such particulars -or -------

so much thereof as he is able to give, and the action shall not be 
tried until be complies with the order; but the failure or omission 
is not a ·  ground for the dismissal of the action. 
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(4) The plaintiff shall file with the (statement of claim) an 
affidavit in which he shall state that to the best of his knowledge, 
information, and belief, the persons on whose behalf the action is 
brought as set forth in the (statement to claim) are the only persons 
entitled, or who claim to be entitled, to the benefit of the action. 

(5) A judge of the court in which the action is brought may 
dispense with the filing of an affidavit, as required in subsection 
(4) ,  if he is satisfied that there is sufficient reason for doing so. 
NOTE:-Subsections (4) and (5) are taken from the Manitoba statute and 

are included for discussion as to the desirability of retaining them. 

1 0.-(1) The amount recovered in an action brought under 
this Act, after deducting the costs and expenses incurred in respect 
thereof and not recovered from the defendant, shall be divided 
amongst the several persons for whose benefit the action was 
brought and who shall be specified in the judgment, in such shares 
or amounts as may be determined by the judge at the trial or 
subsequently as provided in subsection (3) . 

(2) For the purpose of any such division any amount awarded 
as funeral expenses shall be conclusively deemed to be awarded 
to the person who paid them, or if not paid, to the person who is 
liable for payment thereof. 

�;;��rl���ent (3) Where the amount recovered has not been otherwise ap-

Postponement 
of apportion· 
ment among 
infants 

Application 
to JUdge 
respecting 
settlement 

portioned, a judge in chambers may apportion it among the per
sons entitled thereto. 

(4) The judge may, in his discretion, postpone the distribution 
of any moneys to which infants are entitled or apportion them 
as hereinbefore provided; and 

(a) where distribution is postponed, may direct payment from 
the undivided fund ; or 

(b) where the moneys are apportioned, may give directions 
as to the manner in which they shall be paid or applied 
and the amounts in which, and the persons to whom or 
for whose benefit, the moneys shall be paid. 

1 1 .-(1) Where an action is maintainable under this Act, 
and some or all of the persons for whose benefit the action is 
maintainable are infants, if ·----·-·· ·-··-·-··· · · . ·-·--·---·--- ·�--·-·---car either -oefore or- afterbeginning action;-:roe ·executor or 

administrator of the deceased ; or 
(b) after beginning action, any other persons by whom, under 

section 5, action may be brought; 
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agrees on a settlement of the claim or action, either the person 
mentioned in clause (a) or clause (b) or the person against whom 
the claim or action is made or brought, may, on ten days' notice 
to the opposite party and to the (official guardian) apply to a.  

judge of (Her Maiesty's Court of Queen's Bench for Manitoba) 
sitting in chambers, for an order confirming the settlement. 

(2) The judge may on the �pplication confirm or disallow the �;;�f:ati�n 
settlement ; but, subject to subsection (3) ,  if the settlement is 
confirmed by him, the defendant or the person against whom the 

claim is made is discharged from all further claims. 
(3) Where there is more than one defendant or more than �re��:::e 

one person against whom a claim may be made, only discharged 

(a) those defendants; or 
(b) those persons against whom a claim is made; 

who are parties to the settlement are discharged from further 
claim. 

(4) The judge may also on the application order that the �i�t:rb�lon 
money or a portion thereof be paid into court or otherwise appor-
tioned and distributed as he may deem best in the interests of 
those entitled thereto. 
NoTE:-:-Taken from Saskatchewan Act. 

12 Wh t• • b ht d th' A t • d f Determinatior 
• ere an ac lOll lS roug Ull er IS C , a JU ge 0 of questions 

the court in which the action is pending may make such order as �::,�: 
he may deem just for the determination of all questions as to the entitled 
persons entitled under this Act to the amount, if any, that may 
be recovered. 
NOTE:-Taken from Ontario and Manitoba Acts. Each province should 

consider whether this section is necessary under the practice of its 
courts. 

1 3. Her Majesty in right of (Manitoba) is bound by this Act. �l�:�:n 
14.  This Act comes into force on Commence

ment of AcJ; 
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APPENDIX L 

(See page 23) 

THE SURVIVAL OF ACTIONS ACT 

1961 REPORT OF THE ALBERTA COMMISSIONERS 

At the 1960 meeting of the Conference, the Alberta Commis
sioners were requested to make a study of the matter of a uniform 
Survival of Actions Act and to submit a report at the 1961 meeting 
with a draft Act if they considered it advisable (1960 Proceedings, 
p .  32) .  

At common law the general rule was that a representative 
could not sue or be sued for a wrong committed against or by the 
deceased for which unliquidated damages only would be recover
able; the rule is expressed in the maxim actio personalis moritur 
cum persona. The only cases in which a remedy for a tortious act 
could be pursued against the estate of a deceased person were 
where property or proceeds or value of property belonging to 
another had been appropriated by the deceased and added to his 
own estate or money. Claims founded on any obligation under a 
contract or debt that might have been enforced by suing the 
deceased in his lifetime were enforceable against the representative. 
This did not apply to contracts founded on personal considerations 
or to joint obligations. 

All of the common law provinces and the United Kingdom 
have to varying extents modified the common law position by 
statute. An examination of this legislation shows a considerable 
variation in the causes of action that are allowed to survive for 
the benefit of and against estates. There is also a variety of ex
ceptions, restrictions and limitation periods. For the purposes of 
comparison these provisions are set out in a condensed form in 
Appendix A to this report. Attached as Appendices B to K are 
the present statutory provisions of the common law provinces 
and the United Kingdom. From the sources of information avail
able to us it would appear that the province of Quebec does not 
have any general survival of actions legislation but includes an 
appropriate provision with each subject dealt with in the Civil 
Code. 

· 

The
-eXistin

-
g�l

-
eg�--·--sl.-acoti

-
on
-

fails 
··
into twoinaTnclasses.-New 

Brunswick, Nova Scotia and Prince Edward Island provide for 
the survival of all causes of action with certain exceptions and 
restrictions. These Acts are based on the United Kingdom Act of 
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. l934. The Acts of the other provinces are not intended to be 

declaratory of the law relating to contract. These are much older· 

enactments;  Ontario's date from 1887. They provide, with some 

variations, for the survival of actions in tort. In addition, three 

of these Acts enable the representative to bring an action of 

account and four permit distress for rent due during the deceased's 

lifetime. Two of the Acts provide that where there is a joint obli� 

gation, the representative of a deceased obligor is liable to the 

same extent as if the obligation were joint and several. There is 
also a number of other matters dealt with by one or more of 
these Acts. Because of the differences in the existing legislation, 
as indicated by Appendix A, it is thought that these matters 
should be considered by the Conference before a draft Act is 
prepared. · 

There are differences between actions that survive for the 
benefit of estates and actions that survive against estates. For 
convenience we propose to discuss these two types of action 
separately. The following are matters that should be considered 
by the Conference with respect to actions surviving for the benefit 
of estates : 

1. Scope and wording of the main provision for survival 
Some of the Acts say that all types of actions survive-others 

just deal with torts to persons or property. Where the com pre .. 
bensive approach is used there is no need to include actions of 
account or any other particular action. There remains the ques� 
tion of extra judicial proceedings such as distress. Although, 
strictly speaking, distress is not an action we believe the survival 
legislation is the proper place for it. We have considered why the 
legislation on this point does not provide for survival of the right 
of distress when the tenant dies. The English statute of (1540) 32 
Hen. VIII did this but the English re-enactment of 1833, like the 
Canadian statutes based on it, deals only with the death of the 
landlord. Williams on Landlord and Tenant states that the right 
survives wpen the tenant dies but the only authority given is the 
statute of Henry VIII. 

It should be noted that some of the Acts, in addition to �eeping 
certain actions alive, give an action to the estate for funeral 
expenses. 

2. Exceptions 
The province of Saskatchewan excludes from the scope of its 

legislation, all torts resulting in death. The other exceptions in 
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the various Acts have in common the fact that they are torts for 
which exemplary damages may be given. These are defamation, 
malicious prosecution, false imprisonment and arrest, seduction, 
adultery anQ. enticement. The basis for awarding the exemplary 
damages is to punish the defendant and give a soladium to the 
plaintiff. The commonest and in many cases the only exception is 
defamation but we see no reason for singling it out. However, the 
Conference may prefer to leave defamation as the sole exception 
and to restrict the others by a provision that no exemplary dam� 
ages are to be given in any case. 

3. R,estrictions 
Most of the provinces (Alberta, Manitoba and Newfoundland 

being exceptions) prohibit damages for loss of expectation of life 
arid we favour this restriction. We also recommend that the Con� 
ference prohibit exemplary damages and damages for physical 
disfigurement, and pain or suffering. 

At least one of the provinces excludes damages for death and 
compensation for expected earnings subsequent to death. We 
think this exclusion is not necessary because these items are not 
included in the first place; they are not surviving rights. Manitoba 
provides that the damages are to be calculated without reference 
to the loss or gain to the victim's estate consequent on the death. 
We think this is sound but it may not be necessary. The English, 
New Brunswick and Prince Edward Island Acts have a special 
provision that in breach of promise actions, damages are limited 
to damages to the estate. A restriction of this kind combined 
with the prohibition against exemplary damages, leaves very 
little that can be claimed, as the English cases show (see 2 Mod. 
L.R. 278).· 

4. Limitation of Actions 
At present there are two main types of limitation periods: 
(a) action to be brought within one year of death; 
(b) action to be brought within six months after representa

tion taken out and in any event not later that two years 
after death. 

These special provisions override the general provisions of the 
statute of limitations. They can operate not only to extend the ---·---··· ----------- --- -----------time witliin wliiCh-uie action coula otherwise have oeeii broughT 
but probably also to reduce it in cases where the ordinary limita
tion period for a cause of action is greater than one or two years. 
This may be of no great importance with tort actions with fairly 
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short limitation periods but its effect on actions with longer 
limitation periods should be seriously considered. The Acts that 
use the one year period are those that apply to tort only. This 
periocl does not apply to contract actions which are governed by .. 
the ordinary statute of limitations. The Maritime provinces' Acts 
which use the six months and two years provision apply to con
tract actions as well as to tort. It would appear that the United 
Kingdom does not provide a special limitation for actions (in 
tort or contract) surviving for the benefit of estates and the run
ning of the statute of limitations is not interrupted by the death. 
If the Conference favours a statute applying to all causes of action, 
one solution would be to provide a one year period for tort only 
and let the ordinary law apply to other types of actions. 

Consideration should also be given to special Acts such as 
Motor Vehicles Act, municipal Acts and public authorities protec
tion Acts which provide special (and usually short) limitation 
periods. Would a plaintiff be able to rely on the period specified 
in The Survival of Actions Act or do the above mentioned Acts 
provide a complete code? We are in favour of setting out the 
relationship of these conflicting Acts in the survival legislation 
and we would like the Conference's views as to which should pre
vail. 

With regard to actions against estates, we have the following 
comments : 

1. General scope 
Each of the existing Acts allows the same actions to survive 

against estates as it allows to survive for the benefit of estates. 
While in some instances there are slight differences in language 
between the two provisions we do not think the differences are 
significant. We can see no reason why the same type of actions 
should not be allowed to survi,ve against as well as for estates. 

2. Exceptions 
In the case of each province the exceptions in actions against 

estates are identical with those for actions by estates .. We are not 
satisfied that this should be so. 

· 

For example, there may be good reason for barring an estate 
from suing a person for defamation or adultery but we are nQt 

--------------�···�-satisfred-t1rat-a-ltving-victim-of-a-defamatton-slrould-b-e-ha1'reu- -

completely from an action against the wrongdoer's estate. It may 
be that restrictions could be imposed on such actions but this is 
not the same as prohibiting them completely. 
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3. Restrictions 
At present none of the Acts impose restrictions on the damages 

that may be recovered from the estates of deceased persons. If 
the Conference wants to remove some of the exceptions it may 
want to impose restrictions. 

4. Limitations 
In general the same problems arise with actions against estates 

as with actions by estates. It should be noted that while the Eng
lish limitation legislation does not provide a special limitation 
period for any type of action by estates it does prescribe a period 
for actions in tort against estates. The Maritime provinces provide 
the same limitation period for all types of actions by and against 
estates. As the legislation of the other provinces applies to tort 
only the limitation period is naturally applicable to tort only. 
Some of the other provinces may provide a limitation period for 
other types of actions in their statute of limitations� Alberta 
provides that actions may be brought against estates 

(a) within the time otherwise limited for bringing the action ; 
or 

(b) within two years of the date of death, 
whichever period is the longer. 

We lean in favour of a fiat period such as one year from death ; 
combined with this should be a provision such as is now found 
in a number of the existing Acts whereby the court is empowered 
to appoint an administrator ad litem by whom arid against whom 
any action may be brought. 

Whatever sort of limitation period is decided upon, there 
remains the problem of whether an action can be brought under 
a Survival of Actions Act if at the time of the death the action 
against the wrongdoer was barred under the statute of limitations. 
It is our opinion that it could not be brought but we raise the 
question because of the comment in Airey v. Airey (1958) 2 All 
E.R. 571 at page 578 that that decision did not attempt to answer 
this question. We think it would be best to remove doubt and 
make it clear that the action survives under the Survival of Actions 
Act only as long as the action was not barred to or against the 
deceased at the tinie of death under the otherwise applicable 
limitation law. 

· 

General Comment: 
The basic question to be decided is whether a model Survival 

of Actions Act should apply to all causes of action or just to actions 
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in tort. If an Act applying to all causes of action is decided upon 

there is one matter that the Alberta Commissioners believe 

should be given the utmost consideration. 

There are or were actions besides tort actions th::tt die with . 

the person, e.g., contracts based on personal considerations, joint 

obligations, matrimonial causes and certain statutory remedies. 

The existing Acts that provide for the survival of all causes of 

action set out the exceptions and restrictions for tort actions but 

there are no exceptions or restrictions with respect to non tort 

actions. If this type of Act is in the nature of a .�or,npu�siye code 

do these particular causes of action now survive? If all or any of 

them are not intended to survive, we are of the opinion that this 

should be set out in the Act in the same manner as the exceptions 

and restrictions on tort. 

All of which is respectfully submitted. 

' '  

H. J. WILSON, Q.C. 

W. F. BOWKER, Q.C. 

W. E. WooD, 

Alberta Commissioners. 
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Appendix A 

Summary of existing survival of actions legislation-(references in 
brackets are to the sections of the appropriate Act}. 

1. Actions maintainable by Estates 

Type of Action 

"Any tort or injury 
to the person or to 
the real or personal 
estate of the de
ceased" (32 (1} ) 
Distraint for rent 
(35 (1) ) 

Action of account 
(70) 

"Torts or injuries to 
person or property 
of deceased" (71 
(2) ) 

Distraint for rent 
(73) 

Action for trespass 
done to the estate, 
goods, credits or 
effects of the testa
tor during his life
time (74) 

Exceptions Restrictions 

ALBERTA 
Libel and 

slander 
(32 (1) ) 

BRITISH COLUMBIA 
Libel and 

slander 
(71 (1) ) 

No damages in 
respect of phys
ical disfigure
ment, pain or · 
suffering death 
_,. loss of expec
tation of life 
expectancy of 
earnings subse
quent to death 
(71 (2) ) 

MANITOBA 

Limitation 
period 

One year after 
death (32 (3) ) 

All actions and Defamation, Where the tort One year after 
causes of action in malicious caused death, death (49 (2) ) 
tort whether to prosecution, damages not to 

----·-�·-------��· ________ __persOJl_Q.l'_Jlr<merty____ false .. ___ inclu...de_e_x..e_m�-------
(49 (1) ) imprisonment, plary damages 

Action of account 
(50) 

false arrest and are to be 
(49 (1) ) 

-- - - - - - ------ ---- ----



Type of Action 

All causes of action 
(1) 

Anyinj1,try to estate 
of deceased, com
mitted in his life
time for which he 
would have had an 
action (22 (1) ) 
Distraint for rent 
(22 (2) ) 

All causes of action 
(1 (1) ) 
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Exceptions Restrictions 
Limitation 

period 

MANITOBA�Con. 
calculated with
out reference to 
loss or gain to 
estate conse
quent on death 
(49 (1) ) 

NEW BRUNSWICK 
D efamation ,  
seduction, in
ducing spouse 
to leave or re
m a i n  a p a r t  
from the other 
-'-- damages for 
adultery (1) 

No exemplary 
damages, no 
damages for loss 
of expectation 
of life, in breach 
of promise lim
ited to damage 
to the estate (3) 

6 months after 
personal repre
sentative takes 
out representa
tion and in any 
event 2 years 
after death (5) 

NEWFOUNDLAND 
Injury within 6 
months of death 
a n d  a c t i o n  
brought within 
1 year of death 
(22 (1) ) 

NOVA SCOTIA 
Adultery, in
ducing a spouse 
to leave or re
m a i n  a p a r t  
from his spouse 
(1 (2) ) 

Actual pecuni- 6 months after 
ary loss to the representation 
estate only and taken out and in 
no damages for any event not 
p unit ive  a n d  later than 2 
exemplary mat- y e a r s a f t e r 
ters, loss of ex- death - not 
pectation of life, ext in g ui s h e d  
pain and suffer- under Limita-

--------------- --- -------------------------------------------ing-(3)--------tion-of--Actions---
A c t u n t i l  6 
months  a f t e r  
representation 
taken out (4) 



Type of Action 

All torts or injuries 
to person or prop
erty of deceased 
(38 (1) ) 

Action of account 
(39) 

All causes of action 
(1) 

All torts or injuries 
to the person not 
resulting in death, 
or to the real or 
personal property 
of the deceased 
(52 (1) ) 
Distraint for rent 
(55) 
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Exceptions Restrictions 

ONTARIO 
Libel and 

slander 
(38 (1) ) 

No damages for: 
death, or loss of 
expectation of 
life (38 (1) ) 

PRINCE EDWARD ISLAND 
D efamation,  
seduction, in
d u c i n g  o n e  
spouse to leave 
o r  r e m a i n  
a p a r t f r o m  
other, damages 
for adultery (1) 

No exemplary 
d a m a g e s ,  n o  
damages for loss 
of expectation 
of life. In breach 
of promise lim
ited to damage 
to estate (3) 

SASKATCHEWAN 
Libel and 
slander 
(52 (1) ) 

Damages p r o 
portioned to loss 
s u s t a in e d  b y  
estate (52 (2) ) 

Limitation 
period 

1 y e a r  a f t e r 
death (38 (4) ) 

6 months after 
representation 
taken out and 
in any event 2 
y e a r s  a f t e r  
death (5) 

One year after 
death (52 (3) ) 

-----· ------------ - ---·------- ---

All causes of action 
(1 (1) ) 

UNITED KINGDOM . 
D e f a m at i o n  No exemplary ---
and seduction d a m  a g e s • I n 
and inducing b r e a c h o f 
one spouse to promise ljmited 
leave or remain to damage to 
apart from tne- estate-Tl-(2)) ________ -
other. Damages 
for adultery 
(1 (1) ) 
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· Actions maintainable Against Estates 2. 

Type of Action 

"Wrong . . .  in respect 
of his person or of his 
real and personal prop
erty;' . (33 (1) ) 

Tort or injury to per
son or property 
(71 (4) ) 

All actions and causes 
of action in tort wheth
er to person or proper
ty (49 (1) ) 

All causes of action (1) 

Exceptions 

ALBERTA 
Libel and slander 

(33 (1) ) 

BRITISH COLUMBIA 
Libel and slander 

(71 (1) ) 

MANITOBA 
Defamation, malicious 
prosecution, false im
prisonment, false arrest 
(49 (1) ) 

NEW BRUNSWICK 
Defamation, seduction, 
inducing spouse to leave 
or remain apart from 
the other-damages for 
adultery (1) 

NEWFOUNDLAND 

Limitation period 

One year after death 
(33 (2) ) 

6 months (71 (4) (b) ) 

One year after death 
(49 (2) ) 

Proceedings pending at 
death or cause of action 
arose not earlier than 6 
months before death 
and proceedings taken 
within 6 months of 
taking out representa
tion (4) 

Any wrong to another I n j u r y  c o m m i t t e d  
in respect of his prop- within 6 months of 

�--·······- ·----- · ···�--"e�rty_(22...(lL) ____________ ___ .. ______ . ____ �- _d_e_a_t_h_a..n_d_a_c_t.Lo .. n __ 
b r o u g h t  w i t h i n  6 
months after adminis
tration taken out 
(22 (1) ) 



Type of Action 

All causes of action 
(1 (1) ) 

Wrong to another in 
respect of his person or 
property (38 (2) ) 
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Exceptions 

NOVA SCOTIA 
Adultery, inducing a 
spouse to leave or re
main apart from . his 
spouse (1 (2) ) 

ONTARIO 
Libel and slander 

(38 (2) ) 

Limitation period 

6 months after repre
sentation taken out 
and in any event nQt 
later than 2 years after 
death-not extinguish
ed under Limitation of 
Actions Act until 6 
months after represen
tation taken out (4) 

1 year after death 
(38 (4) ) 

PRINCE EDWARD ISLAND 
All causes of action 

(1) 

Wrong in respect of 
person or real or per
sonal property (53) 

Defamation, seduction, 
inducing one spouse to 
leave or remain apart 
from other, damages for 
for adultery (1) 

SASKATCHEWAN 
Libel and slander 

(53) 

UNITED KINGDOM 

Proceedings pending at 
date of death or cause 
of action arose not 
earlier than 6 months 
of death and proceed
ings brought within 6 
months of taking out 
representation (4) 

One year after death 
(53) 

AU causes of action Defamation and seduc-' Proceedings pending at 
�-····--------------------------(L(l�-)-�----tion-and-inducing--one--date-of-death-or--pr�

spouse to leave or re- ceedings brought with· 
main apart from the in 6 months of taking 
other, damages for out representation 
adultery (1 (1) ) (1 (3) ) 
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Appendix B 

THE TRUSTEE ACT 
Revised Statutes of Alberta, 1955 

Chapter 346 

(Sections 32, 33, 33a, 34, 35, 36) 

32.-(1) The executors or administrators of any deceased 
person may maintain an action for any tort or injury to the person 
or to the real or personal estate of the deceased except in cases of 
libel and slander, in the same manner and with the sanie rights 
and remedies as the deceased would if living have been entitled 
to do. 

(2) The damages when recovered form part of the personal 
estate of the deceased. 

(3) The action shall be brought only within one year after 
the death of the deceased person. 

33.-(1) Where any deceased person committed a wrong to 
another in respect of his person or of his real or personal property, 
except in cases of libel and slander, the person so wronged may 
maintain an action against the executors or administrators of the 
deceased person who committed the wrong. 

(2) The action shall be brought only within one year after 
the death of the deceased person. 

33a.-(1) Where a person wronged is unable to maintain an 
action under section 33 because neither probate of the will of the 
deceased person nor letters of administration of the deceased 
person's estate have been granted in Alberta, a judge of the Su
preme Court or a judge of the district court, as the case may 
require, may, on the application of the person wronged and on 
such terms and on such notice as he may deem proper, appoint 
an administrator ad litem of the estate of the deceased person, 
whereupon 

(a) the administrator ad litem is an administrator against 
whom and by whom an action may be brought under 

-
---------- -------- ----------� section 33, ana ------------------ --------- -

(b) a judgment in favour of or against the administrator ad 
litem in any such action has the same effect as a judgment 
in favour of or against, as the case may be, the deceased 
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person, but it has no effect whatsoever for or against the 
administrator ad litem in his personal capacity. 

(2) This section applies whether the wrong was committed 
or the deceased person died before or after the commencement of .. 
this section. (1960, c. 11, s. 1) 

34.-(1) In estimating the damages in any action under sec
tion 32 or 33 any benefit, gain, profit or advantage that in con
sequence of or resulting from the wrong committed has accrued 
to the estate of the person who committed the wrong shall be 
taken into consideration and forms part of or constitutes the whole 
of, the damages to be recovered. 

(2) Subsection (1) applies whether or not any property or the 
proceeds or value of any property belonging to the person bringing 
the action or to his estate has or have been appropriated by the 
person who committed the wrong or added to his estate or moneys. 

35.-(1) The executors or administrators of any lessor or 
landlord may distrain upon the lands demised for any term or at 
will for the arrears of rent due to such lessor or landlord in his 
lifetime in like manner as such lessor or landlord might have done 
if living. 

(2) The arrears may be distrained for at any time within six 
months after the determination of the term or lease and during 
the continuance of the possession of the tenant from whom the 
arrears became due, and the law relating to distress for rent is 
applicable to the distress so made. 

36.-(1) Where any one or more joint contractors, obligors 
or partners die, the person interested in the contract, obligation 
or promise entered into by such joint contractors, obligors or 
partners may by action proceed against the representatives of the 
deceased contractor, obligor or partner in the same manner as if 
the contract, obligation or promise had been joint and several, 
and this notwithstanding there may be another person liable 
under such contract, obligation or promise still living, and an 
action pending against such person. 

(2) The property and effects of stockholders in chartered 
banks and the members of other incorporated companies are not 
liable to a greater extent than they would have been if this sectio11 
had not been passed. 
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Appendix C 

THE ADMINISTRATION ACT 
Revised Statutes of British Columbia, 1960 

Chapter 3 

(Sections 70-75) 

10. An executor and administrator has the like powers to 
prosecute and defend an action in the nature of the GOmmon-law 
action or writ of account as his testator or the deceased intestate 
would have if living. 

71 .-(1) This section does not apply in respect of an action 
of libel or slander, nor does it apply in respect of a tort or injury 
occurring before the twenty-ninth day of March, 1934. 

(2) The executor or administrator of a deceased person may 
bring and maintain an action for all torts or injuries to the person 
or property of the deceased in the same manner and with the same 
rights and remedi�s as the deceased would, if living, be entitled 
to, except that recovery in the action shall not extend to damages 
in respect of physical disfigurement or pain or suffering caused to 
the deceased or, if death results from such injuries, to damages 
for the death, or for the loss of expectation of life (unless the 
death occurred before the twelfth day of February, 1942), or to 
damages in respect of expectancy of earnings subsequent to the 
death of the deceased which might have been sustained if the 
deceased had not died ; and the damages recovered in the action 
form part of the personal estate of the deceased; but nothing herein 
contained shall be in derogation of any rights conferred by th� 
Families' Compensation Act. 

· 

(3) Where an action is maintained under subsection (2), in 
addition to the remedies that the deceased would, if living, be 
entitled to, the executor or administrator may be awarded damages 
in respect of reasonable expenses of the funeral and the disposal 
of the remains of the deceased person. 

(4) In the case of a tort or injury to person or property, if the 
person who committed the wrong dies, the person wronged, or, in 
case or-his death, his executor or administrator, may bring and 
maintain an action against the executor or administrator of the 
deceased person who committed the wrong, and the damages and 
costs recovered in the action shall be payable out of the estate of 
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the deceased in like order of administration as the simple contract 
debts of the deceased. The following provisions apply in respect 
of actions within the scope of this subsection: 

(a) If no probate or letters of administration are issued in · 
the Province in respect of the estate of the deceased person 
who committed the wrong within three months after his 
death, a Court of competent jurisdiction or any Judge 
thereof may, on the application of the person wronged 
or his executor or administrator, and on such · notice to 
such persons either specially or generally by public ad
vertisement as the Court or Judge may direct, appoint a 
person to represent the estate of the deceased for all 
purposes of the intended action and to act as defendant 
therein; and the action brought against the person so 
appointed in his representative capacity and all proceed
ings therein binds the estate of the deceased in all respects 
as if a duly constituted executor or administrator of the 
deceased were a party to the action : 

(b) In the case of actions against persons appointed to repre
sent estates under the provisions of clause (a) , no action 
shall be brought after the expiration of ten months from 
the death of the deceased person who committed the 
wrong; and in all other cases no action shall be brought 
under the provisions of this subsection after the expiration 
of six months from the death of the deceased person who 
committed the wrong. 

(5) In the case of an action pending between two persons in 
respect of a tort or injury to the person or property of one of 
them, if the person wronged dies, his executor or administrator 
may continue the action against the person who committed th� 
wrong; or, if the person who committed the wrong dies, the 
person wronged may continue the action against the executor or 
administrator of the deceased person who committed the wrong 
or against a person who may be appointed by the Court or � 
Judge thereof to represent the estate of the person who committed 
the wrong in the like manner and with the like effect as provided 
in clause (a) of subsection (4) ; and, if both the person wronged 
and the person who committed the wrong die, the executor or 
administrator of the person wronged may continue tlie-actioil 

. against the executor or aclministrator of the person who committed 
the wrong or against a person who may be appointed by the Court 
or a Judge thereof to represent the estate of the person who 
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committed the wrong in the like manner and with the like effect 

as provided in clause (a) of subsection (4) ; and every action 
continued by virtue of this subsection is, as regards the damages 
recoverable and the damages and costs recovered, governed "Qy 
the provisions of this section respecting the damages recoverable 
and the damages and costs recovered in the case of actions brought 
and maintained by virtue of the other subsections of this section. 

(6) Where at the time of the tort or injury in respect of which 
an action is brought by virtue of subsection (4) or is continued by 
virtue of subsection (5) the person who committed the wrong was 
insured against liability for loss or damage in respect thereof by 
a motor-vehicle liability policy within the meaning of the In
surance Act, and where the person wronged or his executor or 
administrator recovers a judgment in the action, then, notwith
standing the terms of the policy or the provisions of any law or 
Statute to the contrary, the liability of the insurer under the 
policy extends thereto, and the person or the executor or ad
ministrator by whom the judgment is recovered has the same 
rights and remedies as against the insurer and in respect of the 
insurance-moneys payable under the policy as the person wronged 
would have if both he and the insured person who committed the 
wrong were alive and the action had been brought or continued 
against the insured; but the estate of the insured is liable to pay 
or reimburse the insurer, upon demand, any amount paid by the 
insurer by reason of the provisions of this subsection which the 
insurer would not otherwise be liable to pay. 

(7) This section is subject to the provisions of section 12 of 
the Workmen's Compensation Act, and nothing in this section 
shall prejudice or affect any right of action under the provisions 
of section 81 of that Act or the provisions of the Families' Com
pensation Act. 

72. An executor or administrator of any lessor or landlord 
may distrain upon the lands demised for any term, or at will, 
for arrears of rent due to such lessor or landlord when living. 

73. The arrears may be distrained for after the determination 
of the term or lease at will, in the same manner as if the term or 
lease had not been determined, but the distress shall be made 
within six calendar months after the determination of the term 

---�--··----or-lease,-a-ncl-cl-ur-ing-the-eentinua-nce-ef-the-pessessien-ef-t-he- - 
tenant from whom the arrears are due; and all the provisions in 
the several Statutes relating to distress for rent are applicable 
to the distress so made. 
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74. An executor and every administrator with the will 
annexed of a testator, as the case may be, is entitled to bring and 
maintain an action and recover damages and costs for a trespass 
done to the estate, goods, credits, or effects of the testator during · 

his lifetime, in like manner as the testator could, if living, have 
brought and maintained the action. 

75. An executor of an executor has all the powers, rights, 
rights of action, and liabilities of his immediate testator in regard 
to the estates and effects of the first testator. 

· 
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Appendix D 

THE TRUSTEE ACT 
Revised Statutes of Manitoba, 1954 

Chapter 273 

(Sections 49 to 53) 

49.-(1) All actions and causes of action in tort, whether to 
person or property, other than for defamation, malicious prosecu
tion, false imprisonment, or false arrest, in or against any person 
dying shall continue in or against his personal representative as 

if the representative were the deceased in life; but in any action 
brought or continued under authority of this section by the 
personal representative of a deceased person for a tort causing 
the death of the person, the damages recoverable for the benefit 
of his estate shall not include any exemplary damages and shall 
be calculated without reference to any loss or gain to his estate 
consequent on his death, except that a sum in respect of funeral 
expenses may be included. 

(2) No action shall be commenced under authority of this 
section after the expiration of one year from the death of the 
deceased. 

(3) All causes of action under this section and every judgment 
or order thereon or relating to the costs thereof shall be and form 
assets or liabilities as the case may be of the estate of the deceased. 

(4) The rights conferred by this Act are in addition to, and 
not in derogation of, any rights conferred on the dependants of 
deceased persons by The Fatal Accidents Act. 

50. A personal representative shall have an action of account 
as the testator or intestate might have had if he had lived. 

51 . Executors of executors shall have the same actions for 
the debts and property of the first testator as he would have had 
if in life ; and shall be answerable for such of the debts and property 
of the first testator as they recover, as the first executors would 

------ ------ -----------he-if-the-y-had-:reco¥e:red-them.--------- ----------- ----

52. The personal representative of any person who, as execu
tor or as executor in his own wrong or as administrator, waste.s or 
converts to his own use any part of the estate of any deceased 
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person, shall be liable and chargeable in the same manner as his 
testator or intestate would have been if he had been living. 

53. Every personal representative, as respects the additional 
powers vested in him by this Act, and any money or assets by 
him received in consequence of the exercise of those powers, shall 
be subject to all the liabilities, and compellable to discharge all 
the duties that, as respects the acts to be done by him under the 
powers, would have been imposed upon a person appointed by 
the testator, or would have been imposed by law upon· any person 
appointed by law, or by any court of competent jurisdiction to 
execute such power. 
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Appendix E 

THE SURVIVAL OF ACTIONS ACT 

Revised Statutes of New Brunswick, 1952 

Chapter 223 

1 . Subject to the provisions of this Act, on the death of a 

person after the commencement of this Act all causes of action 
subsisting against or vested in him shall survive against, or, as 
the case may be, for the benefit of his estate; provided that this 
section shall not apply to causes of action for defamation or seduc

tion or for inducing one spouse to leave or remain apart from the 

other, or to claims for damages on the ground of adultery. 

2. Except as in this Act otherwise provided where a cause of 
action survives for the benefit of the estate of a deceased person, 
the damages recoverable for �he benefit of the estate of that 
person shall be calculated in the same manner as if the deceased 
person were living and the action had been brought by him. 

3. Where a cause of action survives as aforesaid for the 
benefit of the estate of a deceased person, the damages recoverable 
for the benefit of the estate of that person 

(a) shall not include any exemplary damages; or 

(b) shall not include any damages for loss of expectation of 
life ; or 

(c) in the case of a breach of promise to marry, shall be 
limited to such damage, if any, to the estate of that 
person as flows from the breach of promise to marry. 

4. No proceedings are maintainable in the courts of the 
Province in respect of a cause of action which by virtue of this 
Act has survived against the estate of a deceased person, unless 
either, 

(a) proceedings against him in respect of that cause of action 
were pending at the date of his death; or 

(b) the cause of action arose not earlier than six months 
before his death and proceedings are taken in respect 

--------- ----- ---�-----thereof-not-later--than-six-months-aiter-his-per.-sonal---- ·-
representative took out representation. 

4A. Where a cause of action has survived against the estate 
of a deceased person, and there is no legal personal representative 
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of the deceased person against whom such action may be brought 
or maintained in this Province, a court of competent jurisdiction, 
or any judge thereof,, may, on the application of a person entitled 
to bring or maintain such action, �nd on such notice as the COUrt 
or judge may deem proper, appoint an administrator ad litem of 
the estate of the deceased person, whereupon, 

(a) the administrator ad litem shall be deemed to be an ad� 
ministrator against whom such action may be brought 
or maintained, and 

(b) any judgment obtained by or against the administrator 
ad litem shall be of the same force and effect as a judgment 
in favour of or against the deceased person, or his legal 
personal representative, as the case may be. (1959, c. 73, 
s. 1) 

5.  No proceedings are maintainable in the courts of the Prov� 
ince in respect of a cause of action which by virtue of this Act has 
survived for the benefit of the estate of a deceased person unless 
proceedings in respect of that cause of action are taken within 
six months after his personal representative takes out representa� 
tion, and in any event within two years after the death of the 
deceased person. 

6. Where damage has been suffered by reason of an act or 
omission in respect of which a cause of act1on would have subsisted 
against any person if that person had not died before or at the 
same tirne as the damage was suffered, there shall be deemed, 
for the purposes of this Act, to have been subsisting against him 
before his death such cause of action in respect of that act or 
omission as would have subsisted if he had died after the damage 
was suffered. 

7. The rights conferred by this Act for the benefit of the 
estates of deceased persons shall be in addition · to and not in 
derogation of any rights conferred on the relatives of deceased 
persons by the Fatal Accidents Act. 
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Appendix F 

THE TRUSTEE ACT 
Revised Statutes of Newfoundland, 1952 

Chapter 166 

(Section 22) 

22.-(1) An action may be maintained by the executors or 
administrators of any person deceased for any injury to the 
estate of such person, committed in his life time, for which an 
action might have been maintained by such person, so as such 
injury shall have been committed within six months before the 
death of such deceased person, and provided such action shall be 
brought within one year after the death of such person, and 
damages, when recovered, shall be part of the estate of such 
person and an action may be maintained against the executors or 
administrators of any person deceased, for any wrong committed 
by him in his life time to another in respect to his property; so 
as such injury shall have been committed within six months 
before such person's death, and so as such action shall be brought 
within six months after such executors or administrators shall 
have taken upon themselves the administration of the estate and 
effects of such person ; and the damages to be recovered in such 
action shall be payable in like order of administration as the 
simple cqntract debts of such persons. 

(2) The executors or administrators of .any lessor or landlord 
may distrain upon the lands demised, for any term or at will; 
for the arrearages of rent due to such lessor or landlord in his life 
time, in like manner as such lessor or landlord might have done 
in his life time. 

(3) Such arrearages may be distrained for after the end or 
determination of such term or lease at will, in the same manner 
as if such term or lease had not been ended or determined ; Pro
vided that such distress be made within the space of six months 
after the determination of such term or lease, and during the 
continuance of the possession of the tenant from whom such 

__ .arr.ears-become-d-ue-.-Al-1-the-powers-and- -p!!ovisions--Gf-the-law
relating to distress for rent shall be applicable to distresses made 
under the provisions of this Act. 
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Appendix G 

THE SURVIVAL OF ACTIONS ACT 
Revised Statutes of Nova Scotia, 1954 

Chapter 282 

1 .-(1) Except as provided in subsection (2) , where a person 
dies after this Act comes into force, all causes of action subsisting 
against or vested in him survive against or, as the case may be, 
for the benefit of his estate. 

(2) A cause of action does not survive death when the action 
i� for : 

(a) adultery; 
(b) inducing a spouse to leave or remain apart from his or 

her spouse. 

2. Where damage has been suffered by reason of an act or 
omission as a result of which a cause of action would have sub� 
sisted against a person if that person had not died before or at 
the same time as the damage was suffered, there is deemed to 
have been subsisting against him before his death whatever cause 
of action as a result of that act or omission would have subsisted 
if he had not died before the damage was suffered. 

3. Where a cause of action survives for the benefit of the 
estate of a deceased person, only damages that have resulted iJt 
actual pecuniary loss to the estate are recoverable;  and in no case 
are damages recoverable for : 

(a) punitive and exemplary matters ; 
(b) loss of expectation of life; 
(c) pain and suffering. 

4. No action shall be brought under this Act unless proceed
ings are begun within six months after the personal representative 
takes out representation and, in any event, not later than · two 
years after death. Such a cause of action is not extinguished 
under the provisions ·of the Limitation of Actions Act, until at 

- - ····----·--- ---·------ �--lea-st-six-mon-th.s.-af.ter-l!ep:resen-tation-is-taken-out.- - --- --- -- -

5. The rights conferred by this Act are in addition to an4 
not in derogation of any rights conferred by the Fatal Injuries 
Act. 
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6. Where there is no executor or administrator or none 

within the Province of an estate against which or for the benefit 

of which a cause of action survives under this Act, a judge of the 

Supreme Court or a judge of a County Court, on an application 
made after the expiration of twenty days from the date of death, 

may, on such terms as to costs or security therefor as the judge 
thinks fit, appoint a person to represent the estate for all purposes 
of any action, cause or proceedings on behalf of or against the 

estate. (1957, c. 49, s. 1) 
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Appendix H 

THE TRUSTEE ACT 
Revised Statutes of Ontario, 1960 

Chapter 408 

(Sections 38 and 39) 

38.-(1) Except in cases of libel and slander, the executor or 
administrator of any deceased person may maintain an action for 
all torts or injuries to the person or to the property of the deceased 
in the same manner and with the same rights and remedies as 
the deceased would, if living, have been entitled to do, and the 
damages when recovered shall form part of the personal estate 
of the deceased ; provided that if death results from such injuries 
no damages shall be allowed for the death or for the loss of the 
expectation of life, but this proviso is not in derogation of any 
rights conferred by The Fatal Accidents Act. 

(2) Except in cases of libel and slander, if a deceased person 
committed a wrong to another in respect of his person or property, 
the person wronged may maintain an action against the executor 
or administrator of the person who committed the wrong. 

(3) Where a person wronged is unable to maintain an action 
under subsection 2 because neither letters probate of the will of 
the deceased person nor letters of administration of the deceased 
person's estate have been granted within six months after the 
death, a judge of the Supreme Court may, on the application of 
the person wronged and on such notice as he may deem proper, 
appoint an administrator ad litem of the estate of the deceased 
person, whereupon, 

(a) the administrator ad litem shall be deemed to be an ad
ministrator against whom an action may be brought 
under subsection 2 ;  and 

(b) any judgment in favour of or against the administrator 
ad litem in any such action has the same effect as a judg
ment in favour of or against, as the case may be, the 
deceased person, but it has no effect whatsoever for or 
against the administrator ad litem in his personal capacity. 

(4-)-A-rcaction-underihis-seetion-sha-H-not-be-brough-t--a-fter· 
the expiration of one year from the death of the deceased. 

39. A personal representative has an action of account as 
the testator or intestate might have had if he had lived. 
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Appendix I 

AN ACT TO ENABLE THE SURVIVAL OF ACTIONS 
AND TO AMEND THE JUDICATURE ACT 

Laws of Prince Edward Island, 1955 

Chapter 17 

(Assented to March 18, 1955) 

BE IT EN ACTED by the Lieutenant-Governor and Legislative 
Assembly of the Province of Prince Edward Island as follows : 

1 . Subject to the provisions of this Act, on the death of a 
person after the commencement of this Act all causes of action 
subsisting against or vested in him shall survive against, or as the 
case may be, for the benefit of his estate; Provided that this section 
shall not apply to causes of action for defamation or seduction 
or for inducing one spouse to leave or remain apart from the 
other, or to claims for damages on the ground of adultery. 

2.  Except as in this Act otherwise provided where a cause 
of action survives for the benefit of the estate of a deceased person, 
the damages recoverable for the benefit of the estate of that 
person shall be calculated in the same manner as if the deceased 
person were living and the action had been brought by him. 

3. Where a cause of action survives as aforesaid for the benefit 
of the estate of a deceased person, the damages recoverable for 
the benefit of the estate of that person 

(a) shall not include any exemplary damages; or 
(b) shall not in dude any damages for loss of expectation of 

life ; or 
(c) in the case of a breach of promise to marry, shall be 

limited to such damage, if any, to the estate of that 
person as flows from the breach of promise to marry. 

4. No proceedings are maintainable in the courts of the 
Province in respect of a cause of action which by virtue of this 

·�·--··--·---·------ ----- -Act-has-sUI'-vived-against-the-estate-ef-a-deeeased-
-persen,-unless-

either, 

(a) proceedings against him in respect of that cause of action 
were pending at the date of his death; or 
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(b) the cause of action arose not earlier than six months 
before his death and proceedings are taken in respect 
thereof not later than six months after his personal 
repres�ntative took out representation. 

·· · · 

5. No proceedings are maintainable in the courts of the 
Province in respect of a cause of action which by virtue of this 
Act has survived for the benefit of the estate of a deceased person 
unless proceedings in respect of that cause of action are taken 
within six months after his personal representative takes out 
representation and in any event within two years after the death 
of the deceased person. 

6. Where damage has been suffered by reason of an act or 
omission in respect of which a cause of action would have sub
sisted against any person if that person had not died before or 
at the same time as the damage was suffered, there shall be 
deemed, for the purpose of this Act, to have 

·
been subsisting 

against him before his death such cause of action in respect of 
that act or omission as would have subsisted if he had died after 
the damage was suffered. 

!� Jt 

7 .-(1) The rights conferred by this Act for the benefit of the 
estates of deceased persons shall be in addition to and not in 
derogation of any right of action for the benefit of the relatives 
of deceased persons conferred by the Fatal Accidents Act. 

(2) This Act shall not affect any right or cause of action in 
contract or otherwise subsisting against or vested in the estate 
of a deceased person which would have survived apart from this 
Act. 

8. Section 38 of The Judicature Act, R.S.P.E.I. 1951, chapter 
79 is rep�aled, saving always all such rights of action as may 
have accrued thereunder before the passing of this Act. 
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Appendix J 

THE TRUSTEE ACT 

Revised Statutes of Saskatchewan, 1953 

Chapter 123 

(Sections 52 to 57) 

52.-(1) The executors or administrators of a deceased person 
may maintain an action for all torts or injuries to the person not 
resulting in death, except libel and slander, or to the real and 
personal estate of the deceased, in the same manner as the de
ceased might have done if living. 

(2) In every such action the judge or jury may give such 
damages as he or it thinks proportioned to the loss sustained by 
the estate of the deceased in consequence of wrong committed. 

(3) Every such action shall be brought within one year after 
the death of the deceased. 

53. If a deceased person committed a wrong to another in 
respect of his person or of his real or personal property, except in 
cases of libel and slander, the person so wronged may maintain an 

· action against the executors or administrators of the person who 
committed the wrong, but such action shall be brought within 
one year after the decease. 

54. In estimating the damages in an action under either of 
sections 52 and 53 the benefit, gain, profit or advantage which in 
consequence of or resulting from the wrong committed may have 
accrued to the estate of the person who committed the wrong 
shall be taken into consideration and shall form part or may 
constitute the whole of the damages to be recovered, whether or 
not property or the proceeds or value of property belonging to the 
person bringing the action or to his estate has or have been ap
propriated by or added to the estate or moneys of the person who 
committed the wrong. 

The executors or administrators of a lessor may distrain 
upon the lands demised for any term or at will for the arrears of 
rent due to the lessor in his lifetime in like manner as the lessor 
might have done if living. 
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56. Such arrears may be distrained for at any time within 
six months after the determination of the term or lease and during 
the continuance of the possession of the tenant from whom the 
arrears became due, and the law relating to distress for rent 'shall 
be applicable to the distress so made. 

57. If one or more joint contractors, obligors or partners die, 
the person interested in the contract, obligation or promise entered 
into by such joint contractors, obligors or partners may proceed 
by action against the representatives of the deceased contractor, 
obligor or partner in the same manner as if the contract, obligation 
or promise had been joint and several, notwithstanding that 
there may be another person liable under the contract, obligation 
or promise still living and an action pending against such person, 
but the property and effects of stockholders in chartered banks 
or the members of other incorporated companies shall not be 
liable to a greater extent than they would have been if this section 
had not been passed. 
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Appendix K 

CHITTY'S STATUTES 

Vol. 29 
1933-35 

Page 392 

LAW REFORM (MISCELLANEOUS PROVISIONS) 
ACT, 1934 

24 & 25 Geo. 5, c. 41-An Act to amend the law as to the effect 
of death in relation to causes of action and as to the awarding of 
interest in civil proceedings. 

Be it Enacted, etc. : 

1 .  (1) Subject to the provisions of this section, on the death of 
any person after the commencement of this Act all causes of 
action subsisting against or vested in him shall survive against, 
or, as the case may be, for the benefit of, his estate. Provided 
that this subsection shall not apply to causes of action for de
famation or seduction or for inducing one spouse to leave or re
main apart from the other or to claims under section one hundred 
and eighty-nine of the Supreme Court of Judicature (Consolida- · 

tion) Act, 1925, for damages on the ground of adultery. 
(2) Where a cause of action survives as aforesaid for the 

benefit of the estate of a deceased person, the damages recoverable 
for the benefit of the estate of that person : 

(a) shall not include any exemplary damages; 
(b) in the case of a breach of promise to marry shall be 

limited to such damage, if any, to the estate of that 
person as flows from the breach of promise to marry; 

(c) where the death of that person has been caused by the 
act or omission which gives rise to the cause of action, 
shall be calculated without reference to any loss or gain 
to his estate consequent on his death, except that a sum 
in respect of funeral expenses may be included. 

(3) No proceedings shall be maintainable in respect of a 
cause of action in tort which by virtue of this section has survived 

--····-·--···-------- againsttlie estate ofaaeceased person, unless eitlier ····-·····---····-- ···· 
(a) proceedings against him in respect of that cause of action 

were pending at the date of his death; or 
(b) proceedings are taken in respect thereof not later than 
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six months after his personal representative took ou.t 
representation.* 

(4) Where damage has been suffered by reason of any act or 
omission in respect of which a cause of action would have sub� 
sisted against any person if that person had not died before or 
at the same time as the damage was suffered, there shall be deem
ed, for the purposes of this Act, to have been subsisting against 
him before his death such cause of action in respect of that act 
or omission as would have subsisted if he had died after the dam
age was suffered. 

(5) The rights conferred by this Act for the benefit of the 
estates of deceased persons shall be in addition to and not in 
derogation of any rights conferred on the dependants of deceased 
persons by the Fatal Accidents Acts, 1846 to 1908, or the Carriage 
by Air Act, 1932, and so much of this Act as relates to causes of 
action against the estates of deceased persons shall apply in rela
tion to other causes of action not expressly excepted from the 
operation of subsection (1) of this section. 

(6) In the event of the insolvency of an estate against whicli 
proceedings are maintainable by virtue of this section, any li�: 

bility in respect of the cause of action in respect of which the 
proceedings are maintainable shall be deemed to be a debt prov� 

able in the administration of the estate, notwithstanding that it 
is a demand in the nature of unliquidated damages arising other
wise than by a contract, promise or breach of trust. 

(7) Subsections (1), (2), (5) and (6) of section twenty-six of 
the Administration of Estates Act, 1925, shall cease to have effect. 

*Amended by Law Reform (Limitation of Actions etc.) Act, 1954, c. 36, 
s. 4, by striking out the words "the cause of action arose not earlier than six 
months before his death and". 

Law Reports, Statutes, 1954, ss. 2 & 3 Eliz. II, page 122 
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APPENDIX M 

(See page �4) 

DRAFT MODEL ACT TO REFORM AND CODIFY 
THE LAW OF DOMICILE 

1 .  This Act may be cited as the Domicile Code. Title 

2. This Act replaces the rules of the common law for deter- ��mmon 

mining the domicile of a person. 

3. In this Act, unless the context otherwise requires, "men- Interpretatiot 

tally incompetent person" means . . . .  

4.-(1) Every person has a domicile. 

(2) No person has more than one domicile at the same time. 
(3) The domicile of a person shall be determined under the 

law of the province. 
(4) The domicile of a person continues until he acquires 

another domicile. 

Domicile 

5.-(1) Subject to section 6, a person acquires and has a ���fcfl� 
domicile in the state and in the subdivision thereof in which he ��!umptions 
has his principal home and in which he intends to reside in
definitely. 

(2) Unless a contrary intention appears, 
(a) a person shall be presumed to intend to reside indefinitely 

in the state and subdivision where his principal home is 
situate; and 

(b) a person shall be presumed to have his principal home in 
the state and subdivision where the principal home of 
his spouse and children (if any) is situate. 

(3) Subsection (2) does not apply to a person entitled to 
diplomatic immunity or in the military, naval or air force of any 
country or in the service of an international organization. 

6. The person or authority in charge of a mentally in com-���!a��ent 
petent person may change the domicile of the mentally incom- persons 

petent person with the approval of a court of competent juris
---di�tion-in-the-sta-te-a-n€1-subd-i-visiE}n-thereof-in-whieh-the-men-ta-Hy- -

incompetent person is resident. 

7. This Act comes into force on a day to be fixed by the 
Lieutenant-Governor by his proclamation. 
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APPENDIX N 

(See page 24) 

VARIATION OF TRUSTS 

REPORT OF THE BRITISH COLUMBIA COMMISSIONERS 
This report is supplemental to the Commissioners' report 

dated July 15, 1960, wherein the Commissioners recomtn.ended 
the adoption of the Ontario Variation of Trusts Act with ufew or 
minor amendments" . By an amendment in 1959 to its Trustee 
Act, New Brunswick enacted the provisions contained in the 
Ontario Act. To date none of the remaining Provinces have 
enacted similar legislation. 

A draft Act is attached to this report, and the Commissioners 
have the following comments. 

1 .  The draft Act is identical with the Ontario and New Bruns
wick Acts except that the word �<enlarging" is deleted from sub
section (1) of section 2 which reads in part as follows: u . . .  varying 
or revoking all or any of the trusts or enlarging the powers of 
the trustees . . .  " The Commissioners are of the view that a model 
Variation of Trusts Act might well provide, at least by inference, 
for the abridgment as well as the enlargement of the powers of 
the trustees in managing or administering the trust property. 

2. With respect to clauses (a), (b), (c) and (d) of subsection 
(1) of section 2, it is the view of the Commissioners that the 
words uany person ascertained or unascertained, born or unborn" 
might well cover the classes segregated by these four clauses, but 
after consideration the Commissioners have adopted the view 
that th� English law reform committee was right in setting up 
the four classes, and too much risk would be involved in departing 
from them for the sake of brevity. Also there would be the dis
advantage of losing at least some of the benefit of the case law in 
England, Ontario and New Brunswick. 

3. The reason why subsection (2) is made applicable only to 
clauses (a), (b) and (c) and not to clause (d) is because the pos
sibility of the persons covered by clause (d) taking is in most 

�--cas.es_so_r_em_o_:t_e_thaLit_sho.uld_n.o_t_b_e_ne_c.ess_ar_y _ _f_o_r_the_C_oJJr_t_ to 
be certain that the proposed variation was for the benefit of 
persons in this class. 

4. The question of whether or not the word ' 'arrangement", 
which is used in subsection (1) of section 2 of the English, the 
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Ontario and the New Brunswick Acts, was sufficient, was con

sidered by the Commissioners and it was decided that it should 

be used since it has had the advantage of judicial interpretation. 

In Re Steed's Will Trusts (1960) 1 All E.R. 487, Lord Evershed 

for the Court said the following:  

"I  think that the word 'arrangement' is deliberately used 
in the widest possible sense so as to cover any proposal 
which any person may put forward for varying or revoking 
the trusts." 

5. It is the view of the Commissioners that the Rules of Court 
of each Province which adopts the model Variation of Trusts Act 
provide that the settlor, if living, shall be served with any ap
plication under the Act. 

6. A Uniform Trustee Investment Act was approved in 1957. 
Section 4 of that Act was enacted by Nova Scotia in 1957 and by 
British Columbia in 1959. While this section enables the Court 
summarily to authorize investments in addition to trustee in
vestments or those authorized by the trust instrument, it does 
not eliminate the need for a uniform Variation of Trusts Act 
because of the various other circumstances which arise . and can 
be dealt with fully only under such an Act. 

7. Generally, the need for and the results flowing from a 
Variation of Trusts Act may be summarized shortly, if not ex
haustively, as follows : 

(a) The inflexible limitations of many trusts may be disastrous 
to both the trust funds and the beneficiaries because of 
inflation and income and estate taxes. 

(b) Taxpayers may legally arrange their affairs with respect 
to their own property to reduce taxation to a minimum. 
There is no sound reason why beneficiaries of a trust 
should not have similar arrangements made on their behalf. 

(c) The welfare of a beneficiary of a trust may, if the Court 
sees fit, displace or take precedence over the intention of 
a settlor. 

Respectfully submitted, 

__________________ GILBERT D. KENNEDY 
P. R. BRISSENDEN 
GERALD H. CROSS 

British Columbia Commissioners. 
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APPENDIX 0 
(See page 24) 

AN ACT TO EXTEND THE JURISDICTION OF THE 
SUPREME COURT TO APPROVE THE VARIATION OF 

TRUSTS IN THE INTERESTS OF BENEFICIARIES 
AND TO SANCTION DEALINGS WITH 

TRUST PROPERTY 

H
ER MAJESTY, by and with the advice and consent of the 

Legislative Assembly of the Province of 
, enacts as follows: 

1 . This Act may be cited as the Variation of Trusts Act, 1961. 

2 .-(1) Where property, real or personal, is held on trusts 
arising before or after the coming into force of this Act under any 
will, settlement or other disposition, the Supreme Court may, if 
it thinks fit, by order approve on behalf of, 

· 

(a) any person having, directly or indirectly, an interest� 
whether vested or contingent, under the trusts who by 
reason of infancy or other incapacity is incapable of 
assenting; or ' 

(b) any person, whether ascertained or not, who may become 
entitled, directly or indirectly, to an interest under th.e 
trusts as being at a future date or on the happening of � 
future event a person of any specified description or a 
member of any specified class of persons ; or 

(c) any person unborn; or 
(d) any person in respect of any interest of his that may arise. 

by reason of any discretionary power given to anyone Q� 
the failure or determination of any existing interest th�t 
has not failed or determined, . ;i . 

any arrangement, by whomsoever proposed and whether or 11Qt . 
there is any other person beneficially interested who is capable 9f 
assenting thereto, varying or revoking all or any of the trusts or 
enlarging the powers of the trustees of managing or administering 
any of the property subject to the trusts. 

. ,, 

(2) The court shall not approve an arrangement on behalf �1 
any person coming within clause (a), (b) or (c) of subsection (�) 

������u.....:nless the carrying out-thereof appears tobe for tn:e--benefit�qt-- -
that person. i� 

3.  This Act comes into force on the day it receives Ro .,"'':· 
Assent. .., ; 
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APPENDIX P 

(See page 24) 

CHANGE OF NAME ACTS 

REPORT OF THE BRITISH COLUMBIA COMMISSIONERS 

It was resolved last year that the British Columbia Com-:

missioners report on the desirability of having a uniform Change 

of Name Act, and, if that report were positive, that a draft Act be 
submitted to the Conference. 

That a statutory procedure should be available or mandatory 
for the changing of names in order that official record might be 
kept of changes, has been accepted in principal in all common 
law provinces, while Quebec effects each change of name by 
separate statute. All of the Change of N arne Acts are based on 
the common law principle that a person is at liberty to change 
his name, and the variations of importance have to do with the 
extent to which there is opportunity to restrict that liberty by 
reason of the statutory procedure prescribed. There are important 
differences also with regard to the changing of the names of child
ren. Any disadvantages to uniformity in this field of legislation 
are not apparent to us, and there appears to be no merit in having 
various methods of obtaining changes of name and various statu
tory rules as to whose names might be changed in force throughout 
the country. The adoption of a uniform procedure, or even of a 
number of basic rules, might, however, obviate some difficulties 
that seem certain to arise respecting the validity in the Province 
of a change of name, of a child for instance, effected in another 
province. From the point of view of the person whose interest 
lies in the prevention of misrepresentation arising from change of 
name, similar procedures, records and rights and duties in the 
various jurisdictions would be of help in ascertaining his legal 
position in all parts of Canada in relation to the name-changes· 
and in acquiring information regarding applications for and cer
tificates authorizing changes of names. Therefore, we recommend 
the adoption of a draft model Act. 

Before the drafting of an Act is started, however, the prin
ciples to be incorporated in it should be determined by the Con:-- -
ference. In order to facilitate that determination, we set forth 
here a list of questions the answers to which should provide a 
basis for the draft. 
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CHANGE OF NAME ACTS 

(Except where expressly mentioned, the following material does 
not apply to Quebec or Prince Edward Island) .  

1 .  SHOULD THE STATUTORY PROCEDURE BE MAN
DATORY, SO THAT A CHANGE OF NAME IS PRO
HIBITED EXCEPT AS DIRECTED BY THE CHANGE 
OF NAME ACT OR SOME OTHER STATUTE? 

NOTE:-Ontario, British Columbia, Saskatchewan and New Brunswick have 
such a provision. 
Newfoundland has provision similar in intent-see section 15 (3) .  
Prince Edward Island has provision similar in intent. 
Alberta's provision may be the opposite-see section 10. 
Nova Scotia has no such provision. 

2. WHAT QUALIFICATIONS SHOULD BE REQUIRED OF 
AN APPLICANT FOR A CHANGE OF NAME? 

NOTE:-(a) Age-The minimum age for an applicant is · 

1.8 years in Ontario, 
19 years in Alberta, 
21 years or 18 years if a married man, widower or widow 

in Saskatchewan, 
21 years in all other provinces. 

(b) Marital status-In all provinces except Manitoba any person 
except a married woman may make application for change of 
name. 
In Manitoba any person except a married woman may make 
application subject to section 3 (6). 
In Ontario and New Brunswick a married woman deserted by 
her husband may make application. 
In Nova Scotia a married woman not living with her husband 
may make application. 

3. FOR WHAT CLASS OR CLASSES OF DEPENDANTS 
SHOULD AN APPLICANT BE PERMITTED AND BE 
REQUIRED TO MAKE APPLICATION FOR CHANGES 
OF SURNAMES OR GIVEN NAMES OR BOTFl? 

NOTE:-In each province except Manitoba, either a change of surname of a 
married man carries with it a change of the surnames of his wife 
and unmarried infant children, or an applicant for a change of 
surname who is a married man must apply for changes of the sur
names of his wife and unmarried infant children. 

·�--In-each-provinee-a-ma-r-1'-ied-man-may-apply-for-a-Ghange-of-the-g-iven 
names of his wife and any or all of his unmarried infant children. 
In Ontario and New Brunswick a married woman deserted by her 
husband may apply for a change of name or names of her unmarried 
infant children of whom she has custody. 
In Ontario, Alberta and New Brunswick an applicant who is a 
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widower or widow must apply for change of surname of his or her 
unmarried infant children. In Nova Scotia a change of surname of 
a widower or widow carries with it a change of the surname of his 
or her unmarried infant children. There is rio such provision in 
Manitoba, Newfoundland or British Columbia. In each province a 
widow or widower may apply for a change of the given names of 
any or all of his unmarried infant children. 

In Ontario, New Brunswick, Manitoba, Saskatchewan and British 
Columbia, a person whose marriage has been dissolved may apply 
for change of name or names of any or all of his or her unmarried 
infant children in his or her custody. 
In Ontario, New Brunswick and Saskatchewan a woman whose 
marriage has been dissolved and who remarries may apply for a 
change of surname of her child or children. 
In Ontario and New Brunswick an unmarried mother who marries 
or a widowed mother who remarries may apply for a change of 
surname of her unmarried infant children. 

4. WHAT CONSENTS SHOULD BE REQUIRED AND IN 
WHAT C IRCUMSTANCES? 

NoTE:-The consent provisions in the various provincial statutes are '"lanly 
slightly varied, and generally speaking an applicant of a specific 
description in any province requires the same consents. The main 
difference occurs where the application is made for unmarried infant 
children over the age of fourteen. In Ontario, New Brunswick, 
Saskatchewan and British Columbia, consents of those children are 
required, while in Alberta, Manitoba, and Nova Scotia the consent 
of the wife only is required. Newfoundland's requirements in such 
a case are more detailed. 
Various provisions occur with regard to the power of a judge to 
dispense with consents. 

· 

5. SHOULD THE APPLICATION BE MADE TO A COURT 
OR TO A GOVERNMENT OFFICIAL? 

NOTE:-This appears to be a very important question and involves not 
only the procedural aspects but the very important matter of 
providing a forum competent to hear objections and decide contested 
issues if they arise. Ontario and New Brunswick both require the 
application to be made to a judge while in all the other provinces 
application is made to a Government official or a Minister of the 
Crown. The New Brunswick and Ontario statutes are both much 
more detailed as to the powers and duties of the judge · and court 
officials than are the statutes of the other provinces with regard to 

-- --�--------- � --� ---the-functions-of-the-M-inister-or-the-Go:v:er-nmen-t-o-ffiaial-a�-the-ease
may be. Section 15 in the Ontario and New Brunswick Acts is that 
which provides specifically for the hearing of evidence by persons 
interested and objections. With few exceptions the discretion given 
to a judge in those two provinces and to the Ministers or officials 
in the other provinces are the same. 
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6 .  SHOULD INFORMATION BE AVAILABLE FROM THE 
SHERIFF'S OFFICE WITH REGARD TO THE APPLI
CANT BEFORE AN ORD�R MA,.Y BE MADE? 

NOTE:-Both Ontario and New Brunswick require a certificate from the 
Sheriff of the county in which the application is made and of other 
counties if the judge so directs as to the existence of any unsatisfied 
executions in his hands against the property of each person over 
twenty-one years of age whose name might be affected by the 
application. Also when an order is made the appropriate sheriffs 
are informed. The other provinces have no such provision. 

7. WHAT INFORMATION SHOULD BE REQUIRED FROM 
THE APPLICANT BEFORE A DECISION IS MADE AS 
TO WHETHER TO ALLOW THE APPLICATION OR 
NOT? 

NoTE:-The various provisions are not dissimilar and this is mainly a ques
tion of listing the facts necessary to a decision in each particular 
circumstance. The answer to this question will depend largely upon 
whatever determination the Conference makes with regard to 
question No. 3 above. 

8. SHOULD THERE BE A MANDATORY TIME LAPSE 
AFTER THE COMPLETION OF ADVERTISING OF 
NOTICE OF INTENTION TO MAKE THE APPLICA
TION AND IF SO WHAT SHOULD THAT PERIOD BE? 

NOTE:-Each province has requirements with regard to advertising of such 
a notice but the provisions as to a time lapse before the application 
is made are by no means uniform. Alberta, Manitoba and Nova 
Scotia make no provision, Ontario and New Brunswick are identical, 
and the other three provinces have varying time limitations. 

9. SHO"(JLD THERE BE A PROVISION FOR AN APPLI
CATION FOR ANNULMENT OF AN ORDER AFTER 
IT HAS BEEN MADE? 

NoTE:-New Brunswick and Ontario both have a provision enabling a 
person who has reason to believe that the order was obtained by 
fraud or misrepresentation to make an application for the annulment 
of the order. The other provinces do not have any such provision. 
There are, however, provisions in each of the other provinces pro
viding for an annulment of the order to be made without application 
and the procedural provisions following on such an annulment are 
similar. 

------- ----�-----------lo-:--W-Ii-AT-FENJttTtES- --sH<Jt:JIJD-BE-PROVTn-E-n- -Fo-R 
CONTRA VENTI ON OF THE ACT? 

11. WHAT PROVISION SHOULD BE MADE FOR THE 
MAKING OF REGULATIONS UNDER THE ACT? 
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There will be other questions which will arise when it comes to 
the actual drafting of the model statute but they will have to do 
mainly with the procedure to be followed in detail when making 
the application and upon the making of an ord�r. The answers to 
such questions however will depend upon the answers to the above 
questions and should not create any difficulties as to policy. 

Respectfully submitted, 

GILBERT D. KENNEDY, 

P. R. BRISSENDEN, 

GERALD H. CROSS. 
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APPENDIX Q 

(See page 25) 

FOREIGN JUDGMENTS ACT 
(See 1959 Proceedings, p. 30, and 1960 Proceedings, p. 81.) 

At the 1960 meeting of this Conference it was HResolved that 
the Nova Scotia Commissioners be asked to undertake a study 
of a revision of the Uniform Foreign Judgments Act of 1933 and 
in doing so to cooperate with the N ational Conference on Uniform 
State Laws of the United States and to examine any draft Act 
prepared by that body and by the International Law Association 
and to submit a report at the next meeting." 

During the first week of March, 1961, the undersigned con
ferred at Harvard Law School with Professor Kurt H.  Nadelmann 
who was assigned the task of preparing a first draft of a "Uniform 
Foreign Money-Judgments Act" for a special committee of the 
National Conference of Commissioners on Uniform State Laws. 
An exchange of correspondence with him has been maintained 
since then. On August 4 at the annual National Conference held 
in St. Louis, preliminary consideration was given to this draft 
which was prepared by Professor N adelmann with the assistance 
of Professor Willis Reese of Columbia University School of Law. 
The Nova Scotia Commissioners have been supplied with a copy 
of this draft in multilithed form. It comprises eight sections. Ex
amination discloses that it is substantially based upon the United 
Kingdom Foreign Judgments (Reciprocal Enforcement) Act of 
1933. The draftsmen state that that Act Hforms the basis for 
satisfactory arrangements by Great Britain with a number of 
continental countries and is widely known abroad. Generally 
speaking, the principles embodied in the Act of 1933 are in line 
with what our own courts have laid down on recognition of 
money judgments of foreign courts. In a few respects, the Act of 
1933 has now become antiquated". Departures from the United 
Kingdom model consist mainly of incorporation of developments 
of the law in the United States as formulated in the Restatement 
Second, Conflict of Laws, Tentative Draft No. 3, 1956. 

In the American draft Act there is also some similarity to 
·---.;on=e=w--departures made in the MoaeJ-Act-Respecting the -Recogni

tion of Foreign (Money) Judgments which was unanimously 
adopted by the International Law Association at the conference 
held in Hamburg, Germany, on August 8, 1960. (Reproduced in 
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1960 Proceedings, pp. 92-93.) This Model Act was submitted to 
the Hague Conference on Private International Law, which had 
been requested by the Council of Europe to prepare a general 
convention on recognition and enforcement of foreign judgments. 
One of the first decisions taken at the 1960 session was to accept 
the request, and a Special Commission was established to deal 
with the subject. It has been remarked that : 

The Special Commission has been assigned an important task at a 

singularly opportune moment. The Benelux countries as well as the six 
nations forming the European Economic Community have for some 
time been engaged in work on reciprocal recognition and enforcement 
of their judgments. The United Kingdom, it is known, is engaged in 
negotiations · with a number of countries for the conclusion of treaties 
under the authority of the British Foreign Judgments (Reciprocal 
Enforcement) Act of 1933. In the United States, the National Confer
ence of Commissioners on Uniform State Laws is currently preparing 
for submission to the states of the Union a Uniform Recognition of 
Foreign Money-Judgments Act, and the Canadian Commissioners re
cently decided to revise their Model Act of 1933 in co-operation with 
the United States Commissioners with the purpose of advancing uni
formity of legislation between the two countries. From these mutual 
efforts improvements may come to a field well known for its unsatis
factory condition. 

(Nadelmann, "The Hague Conference on Private International 
Law", (1960) 9 Am. Jour. Comp. Law, 583, at pp. 586-587.) 

Although the Uniform Reciprocal Enforcement of Judgments 
Act as revised in 1958, provides fairly satisfactory procedural 

. machinery, the substantive law on recognition of foreign judg
ments is not uniform among the provinces and is in several 
respects outdated. (See Nadelmann, <�Enforcement of Foreign 
Judgments in Canada", (1960) 38 Can. Bar Rev. 68.) By careful 
attention to the work being done in the United States and Europe 
and consultation with the persons who are carrying it on, it 
should be possible to revise the 1933 Canadian Act so as to embody 
generally acceptable rules that will be uniformly adopted. There 
are some rules, among those proposed in the draft Act that was 
presented to the National Conference, that depart from those 
contained in the Canadian Uniform Act of 1933. An expression of 
opinion concerning them might well be made at this meeting. 

A. Rule (1) of clause 5 (a) of Section 6 of the National 
Conference's draft Act reads: 

" (a) For the purposes of this Act the courts of the country of the 
original court shall be deemed to have had jurisdiction if 

(1) the judgment debtor was served personally in the country of 
the original court and the courts of this state do not find that the 



150 

original court was a seriously inappropriate forum for the trial of 
the action." 

This jurisdiction is based upon sections 78 and 117e of the 
American Law Institute's Restatement, Second, Conflict 'of Laws. 
The substance of neither was included in the 1933 Uniform Act. 
Section 78 reads: "A state has judicial jurisdiction over an in
dividual who is present within its territory, whether permanently 
or temporarily." Section 117 e reads : "While the plaintiff ordinarily 
controls choice of the forum, a court does not exercise jurisdiction 
if it is a seriously inappropriate forum for the trial of the action 
so long as an appropriate forum is available to the plaintiff." 

There is some English and Canadian authority that mere 
temporary physical presence within a foreign law district at the 
time the action is begun is sufficient to give its courts personal 
jurisdiction which should be recognized. At common law the 
presence of an individual in the territory of the court, even for 
an instant, gives jurisdiction which can be validly exercised if he 
is properly served with a writ during that instant. The under
signed has commented : 

It must be remarked that cases occasionally may arise in which it 
would be desirable if temporary presence were available as a jurisdiction
al fact. For example, in a British Columbia action the defendant, who 
was a United States citizen resident in the Yukon, was served while in 
British Columbia buying supplies. In holding that the courts of that 
province had jurisdiction Chief Justice Davie said: "Temporary resi
dence is sufficient to authorize the service of the writ and the capias: . • . 
particularly when, as is the case here, there are no civil Courts in the 
Yukon, and this is the nearest spot where the plaintiff can litigate his 
rights." However, consideration must be given to the reasons which led 
the Conference of Commissioners on Uniformity of Legislation in 
Canada to reject a suggestion that they should include temporary pres .... 
ence as a ground of jurisdiction in the draft Uniform Foreign Judgments. 
Act. These reasons were stated by. Dean Falconbridge, who said that· 
its inclusion though theoretically sound, from a practical point of view 
would render it quite impossible to get the Statute adopted in most of 
the provinces, especially in those we might call "importing" or "debtor" 
provinces . . . .  The possibility of occasional hardship from the plaintiff's 
point of view would not be sufficient to justify the adoption of general 
rules which would be regarded as depriving the defendant of his right 
to defend on the merits at his own place of residence. 
(Read, Recognition and Enforcement of Foreign Judgments (1938) at 

p. 151) 
- - - - - ---- ------ �--- �---�-It-would-seem--that-the-obje·ctions-raised-by-Dean :Fa;l-c·onbridge 

would likely be met by the �(inappropriate forum" limitation. 
Concerning the factors to be considered by courts when applying 
this doctrine, the American Law Institute comments that the 
two most important are, 
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(1) that since it is for the plaintiff to choose the place of suit, his 
choice of a forum should not be disturbed except for weighty reasons, 
and (2) that the action will not be dismissed in any event unless an 
alternative forum is available to the plaintiff. Because of the second 
factor, the suit will be entertained, no matter how inappropriate the 
forum may be, if defendant cannot be subjected to jurisdiction in other 
states. The same will be true if plaintiff's cause of action would elsewhere 
be barred by the statute of limitations, unless the court is willing to 
accept defendant's stipulation that he will not raise this defense in the 
second state. 

The remaining factors can best be grouped under the two principal 
interests involved: those of the parties and those of the public. This has 
been done as follows by Mr. Justice Jackson in Gulf Oil Corp. v. Gilbert, 
330 u.s. 501, 508 (1947) : 

"If the combination and weight of factors requisite to given 
results are difficult to forecast or state, those to be considered are 
not difficult to name. An interest to be considered, and one likely 
to be most pressed, is the private interest of the litigant. Important 
considerations are the relative ease of access to sources of proof; 
availability of compulsory process for attendance of unwilling, and 
the cost of obtaining attendance of willing, witnesses; possibility 
of view of premises, if view would be appropriate to the action; 
and all other practical problems that make trial of a case easy, 
expeditious and inexpensive. There may also be questions as to the 
enforceability of a judgment if one is obtained. The court will 
weigh relative advantages and obstacles to a fair trial . . .  

Factors of public interest also have place in applying the 
doctrine; Administrative difficulties follow for courts when litiga
tion is piled up in congested centers instead of being handled at its 
origin. Jury duty is a burden that ought not to be imposed upon 
the people of a community which has no relation to the litigation. 
There is an appropriateness, too, in having the trial • . .  in a forum 
that is at home with the state law that must govern the case, 
rather than having a court in some other forum untangle problems 
in conflict of laws, and in law foreign to itself." 
(Restatement, Second, Section 117e, Comment c.) 

B. Rule (7) of clause (a) of Section 6 of the draft Act reads : 
"(a) For the purposes of this Act the courts of the state of the 

original court shall be deemed to have had personal jurisdiction over 
the defendant if 

(7) the judgment debtor, being a defendant in the original 
court, operated a motor vehicle or owned or possessed real property 
in the state of the original court and the proceedings were in respect 
of a cause of action arising out of such operation or ownership!' 

Both of the bases of jurisdiction of foreign courts in Rule (7) 
are unknown to the common law and are derived from Sections 

- -� -- � ---- �- ---- -M and-s4a of-the Confiicts-Restatement-seconct-section 84 reads:--
A state has judicial jurisdiction over an individual who has done, 

or caused to be done, an act which either took place in the state or re
sulted in consequences in the state for the purposes of any cause of action 
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arising out of the act within limitations of reasonableness appropriate 
to the relationship derived from the act. 

Like other supportable bases of jurisdiction they are justified by 
their reasonableness. The American Law Institute, under the 
heading, Act done or caused to be done in a state, comments: 

Whether an exercise of judicial jurisdiction on the basis of an act 
done or caused to be done in the state would be reasonable depends 
upon the facts of the case. The principal factors to be considered are 
the nature and quality of the act, the extent of defendant's contacts 
with the state and the degree of inconvenience which would result to 
the defendant by his being forced to stand suit in the state on the 
particular cause of action. 

With respect to the first of these factors, it is reasonable that a 
state should have judicial jurisdiction over a defendant as to causes of 
action arising from an act done by him within the state which is of a 
sort dangerous to life or property, even though the defendant is not 
otherwise subject to the judicial jurisdiction of the state. By doing such 
an act, the defendant endangers the interests of persons in the state; 
it is therefore only just that he should be subject to suit in the state 
for any injury or damage he may cause as a result. So a state can exer- · 
cise judicial jurisdiction, if it so desires, over a non-resident defendant 
as to injuries caused by him while shooting a gun or driving an automo
bile within its territory. Where the act is not dangerous to life or prop
erty, the state must have closer contacts with the defendant than would 
otherwise be necessary to permit it to exercise judicial jurisdiction over 
him as to causes of action arising out of the act. It is reasonable that a 
state should have judicial jurisdiction over any individual as to causes 
of action arising from an act done for pecuniary profit having sub
stantial consequences within the state even though the act is an isolated 
act not constituting the doing of business within the state. The fact 
that a state subjects a particular act to special regulation is also relevant 
to a determination whether it is reasonable for that state to exercise 
judicial jurisdiction over the defendant as to causes of action arising 
out of that act. 

The extent of defendant's contacts with the state is material. The 
more closely a defendant is connected with the state, the less incon
venient it will be for him to stand suit there and the more reasonable 
in turn for the state to subject him to its judicial jurisdiction .... 

The degree of inconvenience which the defendant would undergo 
by being forced to stand suit in a particular state depends in large part 
upon the extent of his contacts with that state. At times, however, it 
may be affected by the nature of the cause of action involved. Thus, 
witnesses in a tort action will normally reside in the state where the 
complained-of act took place; here the inconvenience to a non-resident 
defendant of being forced to stand trial in that state is counterbalanced 
to some extent by the fact that he is thereby sp�red the cost and trouble 
of transporting his witnesses to another place. The same consideration 
is less likely to be present in a contract action where the evidence will 
frequently be documentary in nature or else be limited to the testimony 
of the parties themselves. 
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Restatement Section 84a reads: 
A state has judicial jurisdiction over an individual who owned a 

thing in the state for the purposes of any cause of action arising out of 
the thing within limitations of reasonableness appropriate to the re
lationship derived from the ownership of the thing. 

The Comment, (c), is as follows: 
It is reasonable that a state should have judicial jurisdiction over a 

defendant as to causes of action arising from a thing owned by him 
within the state which is of a sort dangerous to life or property even 
though the defendant is not otherwise subject to the judicial jurisdiction 
of the state. By owning such a thing, the defendant endangers the 
interests of persons in the state, and therefore can fairly be required to 
stand suit in the state for injury or damage he may cause as a result. 
The thing need not be peculiarly dangerous to life, as is a bomb or other 
explosive; it need only be of a sort from which liability in tort for personal 
injuries is not unlikely to arise; as is true, for example, of an apartment 
house. When the thing is not dangerous to life or property, the state 
must have closer contacts with the defendant than would otherwise be 
necessary to permit it to exercise judicial jurisdiction over him as to 
causes of action arising out of the thing. Apart from any dangerous 
quality, the character of a thing as movable or immovable is significant. 
Things that are immovable must by their nature remain in the state. 
For this reason, their ownership may involve a closer and more continu
ous relationship with the state than in the case of a movable. For other 
factors that are relevant in determining whether judicial jurisdiction 
exists, see Section 84, Comment c. 
It is urged that adoption of rule (7) of the National Con

ferences' draft Act should involve abolishing clause (b) of Section 
4 of the 1933 Uniform Act. The undersigned has commented 
concerning that clause: 

In one type of action in personam it is not sufficient to have juris
diction over the person of the defendant to render a valid judgment. 
In so-called "local" actions, not only must a court have personal juris
diction, but it must have jurisdiction in rem as well. To put it another 
way, in local actions the courts of the law district of the situs of the 
immovable with which the action is concerned have exclusive jurisdic
tion .. . .  

As jurisdiction in local actions in personam is exclusive to the law 
district of the situs of the immovable concerned, and as that law district 
does not have jurisdiction in such actions merely because they are local, 
it is plain that situations may readily arise in which a denial of justice 
will result. 

In the Uniform Foreign Judgments Act approved by the Conference 
of Commissioners on Uniformity of Legislation hi Canada in 1933, 
Section 4 is as follows: "For the purposes of this Act, no court of a 
foreign country has jurisdiction: (a) in an action involving adjudication 
upon the title to, or the right to the possession of, immovable property 
situate in this province; or (b) in an action for damages for an injury 
in respect of immovable property situate in this province." 
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can entertain an action for trespass to foreign land, thereby reversing 
the present legal situation as laid down in the British South Africa 
Co. v. Mocambique case. Even then, assuming the present law in 
the States of the American Union is substantially the same as our 
law, there would not be a reciprocal clearing up of the matter be
tween the States of the Union and the Canadian Provinces. 

Any such amendment as we have referred to would properly 
go in the Judicature Acts of the respective provinces, as it really 
is not a matter affecting foreign judgments. 

In view of the certificate of character given to the present 
state of the law in the British South African Co. v. Mocambigue 

case, in view of the fact that we would have to go outside of foreign 
judgments and recommend changes in the local law of each province, 
in view of the fact that even then we could not clear up the situation 
with respect to the United States, and in view of the fact that 
cases of hardship under the present law have not seriously arisen, 
we are of opinion that it would be better to make no change in 
the Act as drafted on this point. 
It is submitted: (a) that there is no objection, constitutional or 

otherwise, to amending the provincial Judicature Acts by a provision 
in the Foreign Judgments Acts abrogating the effect of the Mocambique 
case as to actions in personam for damages for injury to immovables; 
(b) that Courts should be enabled to recognize the judgments of states 
such as Minnesota and New York, where actions in personam in 
local actions concerning foreign land are entertained, as well as those 
of any other law district which may now or in the future take jurisdiction 
in such cases. Especially should this be so if the Commission's function 
is to attempt to improve the law, not merely to standardize it. 

It is further submitted that the fact that the House of Lords 
chooses to give a certificate of character to an indefensible rule at com
mon law is no reason whatever for failing to repeal or amend it by legis
lation, particularly if the legislation is designed not merely to b!:i declara
tory but creative, "to adopt the best practice." 

On more mature consideration the writer would now recommend 
that the draft Uniform Foreign Judgments Act should be revised as 
follows: (i) Section 4, clause (b) should be deleted. (ii) An enabling 
provision should be added to the Act declaring that "the courts of a 
Province have jurisdiction in any 'local actions' in personam which 
arise in foreign law districts when those Courts have jurisdiction in 
personam; and that judgments rendered by foreign courts when exercising 
a similar jurisdiction shall be recognized." This, it will be observed, is 
wider in effect than the clause suggested to the Commission. 
(See Read, Recognition and Enforcement of Foreig1t Judgments, (1938) 

pp. 186, 191-193.) 
It is perhaps superfluous to point out that Rule 7 of clause 

_____________ @) of Se_c_tion__6_oi___the_D_raft_A._ct_is_consistenLwlth_the�ocaLjuris.._ __ 

diction now exercised by the courts of the provinces under Order 
XI of the rules under the Judicature Act. 

While the 1933 Uniform Act expressly purports to be a code 
so far as jurisdiction of foreign courts is concerned, the National 
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Conference's draft Act provides that "Nothing here said shall be 
taken to prevent the courts in this state from recognizing other 
bases of jurisdiction." A similar provision is in the International 
Law Association's Model Act. (See 1960 Proceedings ·at p. 93.) · 
It is to be observed that, in addition to the traditional, new 
bases of jurisdiction have been recognized by courts in the United 
States in recent years. One of the criticisms of the 1933 Act has 
been that enactment in its present form would be to introduce 
premature rigidity into a field of Canadian law where there is 
need for development by creative judicial action. 

HORACE E. READ, 
for the Nova Scotia Commissioner8. 

�------------·· -- -�-----·�·· ·---· -- - ·  

'!} 
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APPENDIX R 

(See page 26) 

THE RECIPROCAL ENFORCEMENT OF 
MAINTENANCE ORDERS ACT 

REPORT OF NEW BRUNSWICK COMMISSIONERS 

At the 1958 session of the Conference held at Niagara Falls, 
the Conference considered the report from the British Columbia 
Commissioners on a Uniform Reciprocal Enforcement of Judg
ments Act and a Uniform Reciprocal Enforcement of Maintenance 
Orders Act. This report is printed in the report of the 1958 
proceedings at pages 81-84. Attached to it were the two draft 
Acts recommended by those Commissioners. 

At that time, the Conference had before it Dr. Read's 1958 
report on HJudicial Decisions affecting Uniform Acts" in which 
reference was made to a judgment of Chief Justice Williams in 
Paslowski v. Paslowski, 1957, 22 W.W.R. 586, 11 D.L.R. (2nd) 
180. 

After discussion and making some amendments to the drafts, 
the Commissioners approved a Reciprocal Enforcement of Judg
ments Act (1958 Report, pages 90-96) and a Reciprocal Enforce
ment of Maintenance Orders Act (1958 Report, pages 97-103). 
These drafts were distributed and as disapproval of two or more 
jurisdictions was not received within the time limit, they were 
adopted and recommended for enactment. 

At the 1959 session of the Conference, the Commissioners had 
before them Dr. Read's 1959 Report on "Judicial Decisions 
affecting Uniform Acts" in which was referred to and discussed 
a judgment of Mr. Justice Treleaven of Ontario in Summers v. 
Summers, 1958, 13 D.L.R. (2nd) 454. He held that an order 
directing payment of maintenance made by the High Court of 
Justice in England (as part of divorce proceedings taken by a 

wife against her husband under the Matrimonial Causes Act of 
1950) could be registered in Ontario under its Reciprocal Enforce
ment of Maintenance Orders Act and dismissed an application to 

-���- �---�···
�

·�-e-x-punge-i-ts-regist-ra-tion.Sueh-par-t-ef-Dr-;-Readis-repo:r-t-is-pri-n-ted- -

in the 1959 Proceedings at pages 65-70. The Summers v. Summers 
case, already referred to, was discussed at length. 

Mr. J. F. H. Teed of New Brunswick then agreed to study the 
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provisions of the Reciprocal Enforcement of Maintenance Orders. 
Act, (particularly in the light of the Summers case), and to report· 
to the 1960 meeting of the Conference. 

At the 1960 meeting of the Conference such· report was not 
ready. However that session of the Conference had before it Dr.' 
Read's 1960 report on "Judicial Decisions affecting Uniform 
Acts", in which particular reference was made to another decision 
of Chief Justice Williams of Manitoba in Fleming v. Fleming; 
1959, 19 D.L.R. (2nd) 417. Chief Justice Williams there held 
that "maintenance order" as the subject matter of the Manitoba 
Reciprocal Enforcement of Maintenance Orders Act, did not 
include an order or decree directing payment of alimony, as 
ancillary to a decree of divorce. 

· 

Dr. Read suggested that consideration be given to making the 
definition of "maintenance orders" explicit with reference to 
alimony and maintenance orders rendered incidental or ancillary 
to divorce and judicial separation decrees . 

. Provinces which have accepted and enacted the substance of 
the 1958 Reciprocal Enforcement of Maintenance Orders Ac� 
have made some changes. Some amendments have also since been 
enacted by certain Provinces. The 1960 Conference agreed that 
the New Brunswick Commissioners should carry on with their 
study of The Reciprocal Enforcement of Maintenance Orders 
Act and submit their report to the 1961 Conference. 

The New Brunswick Commissioners have since received from 
Mr. L. R. MacTavish some communications with reference to 
certain difficulties experienced in the administration of the Act, 
in particular some arising out of its provisions respecting appeals 
and some arising out of the lack of specific provisions authorizing 
the use of affidavits as evidence. They have also received Mr! 
Alcombrack's 1961 report on Amendments to Uniform Acts and 
have considered those portions which relate to amendments to 
The Reciprocal Enforcement of JVlaintenance Orders Acts. 

The attention of the New Brunswick Commissioners has beert 
directed to five different points: 

(1) The need for redefining the expression "maintenance 
order" in clause (d) of section 2. 

2)-w-:netner or not-tne :A:ctsnould contain provision wnereo-y
a person against whom an unconfirmed maintenance order has 
been registered should have the right to apply to have such 
registration set aside. 
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(3) Whether .the Act should contain further or amended 
rovisions respectmg appeals. p 

(4) Whether the Act. should contain provisions providing for 
the use of affidavits as evidence. . 

(5) Whether the Act should contain provisions authorizing 
the Lieutenant-Governor in Council to make regulations respect
ing certain administrative procedures. 

1. REDEFINING THE EXPRESSION "MAINTENANCE 
ORDERS" CONTAINED IN CLAUSE (d) OF SECTION 2. 

Chief Justice Williams appears to be of the opinion that as 
presently defined, "maintenance order" does not include a "judg
ment" or a "decree" and also that the Act containing such defini
tion does not authorize the registration of an order, judgment or 
decree which also adjudicates upon, or gives directions with 
respect to, any matter in addition to periodical payments of 
money. 

On principle there appears to be no good reason why a direc
tive to pay alimony or maintenance made by a Court of Divorce 
(which in some jurisdictions at least, takes the form of a decree 
and not an order) could not be registered under the Act (other 
conditions being appropriate) while such a directive in the form 
of an order could be so registered. 

Further on principle there appears to be no good reason why 
an order or decree in· a Divorce Court, or other Court directing 
periodical payment of maintenance only could be registered, 
while an order or decree of the same Court could not be registered 
merely because some other subject matter was also dealt with 
in the same order or decree. 

The Province of Newfoundland appears to have anticipated a 
similar difficulty arising out of The Reciprocal Enforcement of 
Judgments Act and made some provision respecting the same in 
its statute on that subject (as reported at p. 111 in the 1957 
Proceedings of the Conference). The Province of Manitoba has 
recently enacted an amendment to its Reciprocal Enforcement of 
Judgments Act to like effect. Manitoba has also recently amended 
its Reciprocal Enforcement of Maintenance Orders Act as stated 
in Mr. Alcombrack's 1961 report on Amendments to Uniform 
Acts, a copy of which statement is attached for convenience as 
Schedule "A" to this report. 

Your Commissioners recommend that the expression "main
tenance order" be redefined and express provision made for the 
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registration of part only of such an order where other matters 
are dealt with in the same order. 

2. SHOULD THE ACT CONTAIN PROVISION WHERE .. 

BY A PERSON AGAINST WHOM AN UNCONFIRMED 
MAINTENANCE ORDER HAS BEEN REGISTERED 
HAVE THE RIGHT TO APPLY TO HAVE SUCH REGIS� 
TRATION SET ASIDE? 

The Uniform Reciprocal Enforcement of Maintenance Orders 
Act as recommended by the Conference, for purposes of conveni
ence, is divided into parts. 

The first part (sections 1 and 2) consists of a title and defini
tions. 

The second part (section 3) is headed "Enforcement of 
Maintenance Orders Made in Reciprocating States". 

The third part (sections 4 and 5) is headed ��Maintenance 
Orders against Non-residents". 

The fourth part (section 6) is headed "Confirmation of Main
tenance Orders Made in Reciprocating States" . 

. The fifth part (sections 7-16) is headed "General". 
The second, third and fourth parts deal with different situa

tions. In the third part (Maintenance Orders against Non
residents) subsection (8) of section 5 gives to the unsuccessful 
applicant for a provisional maintenance order a right to appeal 
against the refusal of such order. 

In the fourth part (Confirmation of Maintenance Orders Made 
in a Reciprocating State) subsection ( 6) of section 6 gives to the 
party bound by an order (made provisionally in a reciprocating 
state and which has been confirmed by an order of a Court) a 
right to appeal against the confirmation of the order. 

In the second part however, (relating to the Enforcement of 
J\ifaintenance Orders 1VI:ade in a Reciprocating State) the party 
against whom a non-provisional order has been registered is 
given no right to appeal, nor is he given any right to apply to 
have the registration of such order set aside or vacated. 

In this respect The Reciprocal Enforcement of Maintenance 
Orders Act differs materially from The Reciprocal Enforcement 
of Judgments Act. Under the last mentioned Act no judgment
made in a reciprocating state can be registered as of right. Sectio� 
3 authorizes the making of an application for an order that a 
judgment given in a reciprocating state be registered in some 
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Court in the Pro�nce. But a �aintenance order
. 

which is not 

"provisional only may be registered under sectiOn 3 of The 

Reciprocal Enforcement of Maintenance Orders Act ex parte and 

as of right, without any confirmation, and without the party 

against who� it is made ha�ng any r�ght to appeal, or prob�bly 

much more Important, haVIng any nght to apply to have �t set 

aside. 
On principle, such a situation does not appear to be a proper 

one. It could cause great injustice,-to illustrate, a woman in 

England brings an action for divorce and claims alimony and 

maintenance; her husband is served by advertisement, he never 

sees it and does not appear to the action. The English Court 
orders the husband to pay alimony and ultimately grants a 
divorce and directs him to pay maintenance. In a divorce action 
maintenance may be very substantial. These Divorce Court 
Orders are not "provisional only". Under the authority of Summers 
v. Summers the wife is entitled to have these orders registered as 
of right in Ontario, and perhaps in some other Provinces. Once 
so registered, she is entitled to enforce the same in such Province 
as of right and the husband can do nothing. 

It is the opinion of the Commissioners that a party against 
whom a non-provisional maintenance order has been registered 
ex parte should have the right to apply to have it set aside upon 

_grounds similar to those on which he may apply to have set aside 
a judgment which had been confirmed and registered ex parte. 

3. SHOULD THE ACT BE AMENDED BY INSERTING 
FURTHER PROVISIONS RESPECTING APPEALS OR 
AMENDING THE EXISTING PROVISIONS? 

The Commissioners have considered the communications re
ceived from Mr. L. R. MacTavish respecting appeals. It appears 
to them probable that certain difficulties respecting appeals ex
perienced in Ontario arose out of other statutory provisions with 
respect to appeals in force in that Province and do not arise be
cause of the wording of The Reciprocal Enforcement of Mainten
ance Orders Act. 

4. SHOULD THE ACT CONTAIN PROVISIONS AUTH
ORIZIJ>J-G-T-H-E-USE-OF-A-E-E-I-DA-¥-I-XS-AS-E:V:-1-DEN-CE?:---····- --· - ·--··· 

The Commissioners have not had the opportunity to devote 
that attention to this point which would give them confidence 
in any specific recommendation. But as a general observation it 
appears to them that although occasions arise where it is desirable 
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to adduce evidence in this manner, provisions respecting such, 
use would be more properly included in� general Evidence Act. 

5. SH01)"LD THE ACT CONTAIN PROVISIONS AUT:g� 
ORIZING THE LIEUTENANT-GOVERNOR IN COUNCIL 
TO MAKE REGULATIONS RESPECTING CERTAIN AD�1 

MINISTRATIVE PROCEDURES? 
. 
' 

Previous to the receipt of Mr. Alcombrack's 1961 report of 
Amendments to Uniform Acts your Commissioners had not been 
aware that any Province had considered such provisions were 
necessary or desirable. It is now apparent however, that at least 
the Province of Manitoba has found a need for some such pr� 
visions and has enacted them. Your Commissioners favor the 
acceptance of the Manitoba provisions with some changes in 
terminology. 

Your Commissioners have prepared and attached to this 
Report as Schedule "B", a draft of proposed amendments to 
The Reciprocal Enforcement of Maintenance Orders Act. 

· 

J. F. H. TEED, 

M. M. HOYT, 

D. J. FRIEL, 

New Brunswick Commissioners. 
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Schedule "A" 

AMENDMENTS TO UNIFORM ACTS 
1961 

Reciprocal Enforcement of Maintenance Orders 

Manitoba enacted the Uniform Act (as revised in 1958) with 
the addition of the following provisions: 

Subsections (2), (3) and (4) were added to section 2 and a 
subsection (4) was added to section 3 to take care of the difficulties 
that arose in the Paslowski case referred to above and in the case 
of Fleming v. Fleming (1959) 28 W.W.R. 241. 

Section 2 
(2) A maintenance order, or that part of a judgment that 

relates solely to a maintenance order, does not fail to be 
a maintenance order within the meaning of clause (d) of 
subsection (1) solely by reason of the fact that the amount 
payable thereunder may be varied from time to time by 
the court in the reciprocating state by which the order 
was made or the judgment given. 

(3) Where, in proceedings to enforce against any person a 
maintenance order registered under this Act or at any 
other time, it is shown to the court in Manitoba in which 
the order is registered, or to which a certified copy thereof 
is sent for registration, that the order has been varied 
by the court that made it, either as to the amm.mt thereof 
or the times, terms, or method of payment thereof, if 
the court in Manitoba is satisfied by the preponderance 
of evidence that the order has been so varied it shall 
record that fact and the nature and extent of the variation, 
and the maintenance order so registered shall be deemed 
to be varied accordingly and may be enforced only in 
accordance with the variation. 

(4) Subsection (3) does not apply to a provisional order that 
may be varied by the confirming court as provided in 
subsection (5) of section 6. 

Section 3 

---- �--� -����-��---�-� 

(4) Where, on receipt by the court of a certified copy of a 
maintenance order for registration, it appears to the court 
that 
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(a) the order is in respect of different matters or forms 
part of a judgment that deals with matters other 
than the maintenance order;. and . .. , 

(b) that part of the order or judgment that relate� solely 
to the maintenance order, if it had been contained 
in a separate order, could properly be registered 
under this Act; 

the order or judgment, a certified copy of which has been 
received by the court, may be registered in respect of 
that part thereof that relates solely to the maintenance 
order but not in respect of any part thereof or any other 
provisions contained therein; and the court may determine 
which of the provisions of the order or judgment are 
registerable as a maintenance order and which are not. 

The following clauses were added to section 10 authorizing 
the Lieutenant�Governor in Council to make regulations: 

(b) for facilitating communications between courts in Mani� 
toba and courts in England or elsewhere in the British 
Commonwealth or in the Republic of Ireland for the 
purpose of confirmation of provisional orders pursuant to 
this Act; 

(c) providing such forms as may be necessary for the purposes 
of this Act; 

(d) without being limited in any way by the foregoing, 
generally for the purpose of giving effect to the provisions 
of this Act. 

A section was added similar to one enacted by Ontario in 
1959 to facilitate arrangements with American States as follows: 

14. Where a maintenance order sought to be registered in a 

court in Manitoba, or a provisional order sought to be 
confirmed by a court in Manitoba under this Act, or any 
accompanying document, uses terminology different from 
the terminology used in Manitoba, the difference does 
not vitiate any proceedings under this Act. 

Newfoundland amended its Act to adopt certain of the pro
visions of the revised Act of 1958 and enacted the same provision 
as section 14 of the Manitoba Act above. 
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Schedule "B" 

AN ACT TO AMEND THE RECIPROCAL 
ENFORCEMENT OF MAINTENANCE ORDERS ACT 

Her Majesty, by and with the advice and consent of the 
Legislative Assembly of the Province of 
enacts as follows: 

1. . The Reciprocal Enforcement of Maintenance Orders Act is 
amended by repealing clause (d) of section 2 thereof and sub
stituting therefor the following: 

(d) "maintenance order" means an order, judgment or decree 
ordering or directing the periodical payment of money as 
alimony or as maintenance for a dependant of the person 
against whom such order, judgment or decree was made 
and includes any such order, judgment or decree made in, 
or made incidental or ancillary to, divorce or judicial 
separation actions or proceedings; and 

2. The said Act is further amended by enacting a new section 

2A to be inserted immediately after section 2 thereof as follows: 
2A. A maintenance order does not fail to be a maintenance 
order within the meaning of clause (d) of section 2 solely by 
reason of the fact that the amounts payable thereunder or 
the times, terms or method of payment may be varied from 
time to time by the Court in the reciprocating state by which 
the order was made. 

3. The said Act is further amended by enacting a new section 3A 
to be inserted immediately after section 3 thereof as follows: 

3A. (1) Where a maintenance order made by a Court in a 
reciprocating state has been registered under section 3 the 
person against whom the order was made may, within one 
month after he has had notice of the registration, apply to 
the registering Court to have such registration set aside. 
(2) On an application under subsection (1), the Court may 
set aside the registration of the maintenance order if it is 
shown to the Court that, 

�-----�---(a-y�the-p-ersun-against-whom-the-order-was�mad-e-wa-s�not-� -- ----

ordinarily resident within the reciprocating state of the 
original Court and did not voluntarily appear or otherwise 
submit to the jurisdiction of that Court; or 
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(b) the person against whom the order was made was not 
served personally with process issued out of the recipro
cating state in which the order was made and did not 
appear, notwithstanding that he was ordinarily· resid�nt 
within the state of that Court, or had agreed to submit 
to the jurisdiction of that Court; or · 

(c) the
. 
order was obtained by fraud; or 

(d) an appeal is pending or the time within which an appeal 
might be taken has not expired. 

4. The said Act is further amended by enacting a new section 
6A to be inserted immediately before section 7 thereof as follows: 

6A. (1) If a maintenance order contains provisions or gives 
directions with respect to matters other than periodical pay-1 
ments of money as alimony or maintenance, such order may 
be registered or confirmed under this Act in respect of those 
provisions thereof which order or direct the periodical payment 
of money as alimony or maintenance, but may not be so 

registered or confirmed in respect of any other provisions 
therein contained. ,� 

(2) If in proceedings to enforce a maintenance order registere�, 
under this Act, or if at any other time, it is established to the

' 

satisfaction of the Court in which the order is registered or to 
which a certified copy thereof has been sent for registration 
or confirmation that such maintenance order has been varied 
by the Court that made it, either as to the amount of any 
periodical payments or the times, terms or method of payment 
thereof, the Court shall record the fact of such variation and 
the nature and extent of the variation, and any such main ten�. 
ance order which has been registered shall be deemed to hav�i 

. been varied accordingly and may be enforced only in accord
ance with such variation, and any such maintenance orde� 
which has been sent for registration or confirmation shall b� 
registered or confirmed only as so varied. 

(3) Subsection (2) shall not apply to provisional orders which 
have been confirmed and which may be varied by the confirm
ing Court under subsection (5) of section 6. 

(4) Where under this Act, a maintenance order is sought to 
-------------�

b
_.
e

:_
r_e�gi.- s'te

-
r- ed,--o_r_ a_p_r _OVl-.. sional order 1s sought to be confirmea 

-uu 

and the order or any accompanying document uses terminology 
different from the terminology used in the Court, such 
difference shall not prevent the order being registered or con· 
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:firmed, as the case may be, and when so registeted or confirmed · 

it shall have the same force and effect as if it contained the 
terminology accustomed to be used in the Court. 

5. The said Act is further amended by enacting a new section 
15A to be inserted immediately after section 15 thereof as follows: 

15A. The Lieutenant-Governor in Council may make regula
tions for the following purposes: 
(a) to facilitate communications between Courts in tp.is 

Province and Courts in a reciprocating state resp�c:ting 
the confirmation of provisional orders made pursuant to 
this Act or made in a reciprocating state;. 

(b) to provide forms for the purposes of this Act; and 
(c) in general, to give effect to the provisions of this Act 

according to their true intent. 
; I; 

! ' 
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APPENDIX S 

(See page 43) 

CRIMINAL LAW SECTION 

REPORT TO PLENARY SESSION 

1. Representatives of all the provinces, except Newfoundland, 
together with representatives· of the Federal Government were in 
attendance at the meetings of the Criminal Law Section. 

2. The Commissioners in the Criminal Law Section considered 
and dealt with some thirty-three working papers concerning 
amendments to the Criminal Law and have made recommenda
tions which the Secretary of the Section has been instructed to 
place before the Minister of Justice. They also considered a 

considerable number of matters, relating to the Criminal Law, 
not incorporated in working papers and made recommendations 
or expressed views relating to the same. 

· 

3. The particular subjects discussed, and the recommenda- · 

tions and views relating thereto of the Criminal Law Section, will 
appear in the printed Proceedings of the Conference. 

4. The Chairman of the Criminal Law Section for the ensuing 
year will be H. W. Hickman, Q.C. The Secretary will be T. D. 
MacDonald, Q.C. 

Respectfully submitted, 

G. R. FosTER, 

Chairman 

T. D. MACDONALD, 

Secretary 



.. 

169 

APPENDIX T 

(See page 1,.3) 

REPORT OF COMMITTEE ON FINANCES 

We have examined financial statements and work of the 
Conference. It appears that we have a comfortable annual operat
ing surplus on the basis of our present work and that with a total 
surplus carried forward of six thousand dollars we see no need to 
suggest any change in provincial �r Federal contributions. If, 
however, our work so changes in the future that serious additional 
expenses are entailed, a further review will be necessary. 

Respectfully submitted, 

GILBERT D. KENNEDY 

J. F. H. TEED 

T. D. MACDONALD 
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