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MIMEOGRAPHING AND DISTRIBUTING OF REPORTS 

By resolution of the Conference, the Commissioners who are 
responsible for the preparation of a report are also responsible 
for hav1ng the report mimeographed and distributed. Distribu­
tion is to be made at least three months before the meeting at 
which the report i~ to be ~onsidered. 

Experience: has i~cli~ated that from 60 to 75 copies are 
required, depending on whether the report is to be distributed to 
persons other than members of the Conference. 

The Jocal sect~tar;y ~f the jurisdiction char'ged :wi-th prepara­
tion and distribution of the report should send enough copies to 
each other local secretary so that the latter can give one copy to 
each member of the Conference from his jurisdiction. Three 
copies should be sent to tl.H( $ecretary of the C~mferer,tce and the 
remaining copies' shoti.ld be. brought to tl;le meeting at which the 
report is to be considered. ; 1 

' 

To avoid confusion or uncertainty that may arise from the 
existence of more than one report on the same subject, all reports 
should be dated. 
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HISTORICAL NOTE 

More than fifty years have passed since the Canadian Bar 
Association recommended that each provincial government pro­
vide for the appointment of commissioners to attend conferences 
organized for the purpose of promoting uniformity of legislation 
in the provinces. 

This recommendation was based upon observation of the 
National Conference of Commissioners on Uniform State Laws, 
which has met annually in the United States since 1892 to pre­
pare model and uniform statutes. The subsequent adoption by 
many of the state legislatures of these statutes has resulted in a 
substantial degree of uniformity. of legislation throughout the 
United States, particularly in the field of commercial law. 

The seed of the Canadian Bar Association fell on fertile 
:ground and the idea was soon implemented by most provincial 
govern¢ents and later by the remainder. The first meeting of 
commissioners appointed under the authority of provincial 
statutes or by executive action in those provinces where no 
provision had been made by statute took place in Montreal on 
September 2nd, 1918, and there the Conference of Commissioners 
on Uniformity of Laws throughout Canada was organized. In 
·the following year the Conference adopted its present name. 

Since the organization meeting in 1918 the Conference has 
met during the week preceding the annual meeting of the Cana­
dian Bar Association, and at or near the same place. The follow­
ing is a list of the dates and places of the meetings of the 
'Conference: 

1918. Sept 2, 4, Montreal 1926 Aug. 27, 28, 30, 31, 

1919 Aug 26-29, Winnipeg. 
Saint John 

1920. Aug. 30, 31, Sept. 1-3, 
1927. Aug. 19, 20, 22, 23, Toronto. 

Ottawa. 1928 Aug 23-25, 27, 28, Regina. 

1921. Sept. 2, 3, 5-8, Ottawa. 1929. Aug. 30, 31, Sept 2-4, 

1922 August 11, 12, 14-16, 
Quebec 

Vancouver. 1930 Aug 11-14, Toronto. 

'1923 Au~. 30, 31, Sept. 1, 3-5, 1931 Aug, 27-29, 31, Sept 1, 
Montreal. Murray Bay. 

1924 July 2-5, Quebec. 1932 Aug 25-27, 29, Calgary. 

J925. Aug 21, 22, 24, 25, Winnipeg. 1933 Aug. 24-26, 28, 29, Ottawa. 



n 
19.34; Aug. 30, 31, Sept. 1-4, 1950 Sept. 12-16, Washington, D.C. 

Montreal. 1951 Sept. 4-8, Toronto. 

19'35 Aug. 22-24, 26, 27, Wiunipeg. 1952 Aug 26-30, Victoria 

1936. Aug. 13-15, 17, 18, Halifax. 1953. Sept. 1-5, Quebec 

1937. Aug 12-14, 16, 17, Torouto. 1954. Aug. 24-28, Winnipeg. 

1938. Aug. 11-13, 15, 16, 1955 Aug. 23-27, Ottawa. 

Vancouver. 1956. Aug. 28-Sept. 1, Montreal. 

1939. Aug. 10-12, 14, 15, Quebec. 1957. Aug. 27-31, Calgary. 

1941. Sept. 5, 6, 8-10, Toronto. 1958 Sept. 2-6, Niagara Falls. 

Aug. 18-22, Windsor. 
1959. Aug. 25-29, Victoria. 

1942. 
1960. Aug. 30-Sept. 3, Quebec. 

1943 Aug. 19-21, 23, 24, Winnipeg. 
196

1. 
Aug. 21-25, Regina. 

1944. Aug. 24-26, 28, 29, 
1962. Aug. 20-24, Saint John. Niagara Falls. 

1945. Aug 23-25, 27, 28, Montreal. 1963. Aug. 26-29, Edmonton 

1946 Aug. 22-24, 26, 27, Winnipeg. 1964. Aug. 24-28, Montreal. 

1947 Aug. 28-30, Sept. 1, 2, 1965 Aug 23-27, Niagara Falls. 

Ottawa. 1966. Aug. 22-26, Minaki. 

1948 Aug 24-28, l\f ontrea 1 1967. Aug. 28-Sept. 1, St. John's 

1949. Aug 23-27, Calgary. 1968 A~1g 26-3:1, Vancum er 

Because of travel and hotel restrictions, due to war conditions, 
the annual meeting of the Canadian Bar Association scheduled 
to be held in Ottawa in 1940 was cancelled and for the same 
reasons no meeting of the Conference was held in that year. In 
1941 both the Canadian Bar Association and the Conference held 
meetings, but in 1942 the Canadian Bar Association cancelled 
its meeting which was scheduled to b~ held in Windsor. The 
Conference, however, proceeded with its meeting. Thi~ meeting 
was significant in that the National Conf~rence of Commissioners 
on Uniform State Laws in the United States was holding. its 
annual meeting at the same time in Detroit which enabled several 
joint sessions to be held of the members of both Conferences. 

Since 1935 the Government of Canada has sent representa­
tives annually to the meetings of the Conference and although 
ihe Province of Quebec was represented at the organization 
meeting in 1918, representation from that province was spasmodic 
until: 1942. Since then representatives from the Bat of Quebec 
have attended each year, with the aQ.dition since 1946 of one or 
more representatives of the Government of Quebec. 
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In 1950 the newly-formed Province of Newfoundland· joined 
the Conference and named representatives to take part in the 
work of the Conference. At the 1963 meeting representation was 
further enlarged by the presence and attendance of representa­
tives of the Northwest Territories and the Yukon Territory. 

In most provinces statutes have been passed providing for 
grants towards the general expenses of the Co·nference and for 
payment of the travelling and other expens·es of the commis­
sioners In the case of provinees where no legislative action has 
been taken and in the case of Canada, representatives are appoin­
ted and expenses pro:vided fm by order of the executive. The 
members of the Conference do not receive remuneration for their 
services. Generally speaking, the appointees to the Conference 
from each jurisdiction are representative of the various branches 
of the legal profession, that is, the Bench, governmental law 
departments, faculties of law schools a~1d the practising profes­
siOn. 

T'he appointment of commissioners or representatives by a 
government does not of course have any binding effect upon the 
government which may or may not, as it wishes, act upon any 
of the recommendations of the Conference. 

The primary object of the Conference is to promote um­
formity of legislation throughout Canada or the provinces in 
\vhich uniformity may be found to be practicable by whatever 
means are suitable to that end. At the annual meetings of the 
Conference, consideration is given to those branches of the law 
in respect of which it is desirable and practicable to secure uni­
formity. Between meetings the work of the Conference is carried 
on by correspondence <~;mong the members of the executive and 
the local secretaries. Matters for the consideration of the Con­
ference may be brought forward by a member, the Minister of 
Justice, the Attorney-General of any province, or the Canadian 
Bar Association. 

While the primary work of the Conference has been and is 
to achieve uniformity in respect of subject matters covered by 
existing legislation, the Conference has nevertheless gone beyond 
this field in recent years and has dealt with subjects not yet 
covered by legislation in Canada which after preparation are 
recommended for enactment. Examples of this practice are the 
Survivorship Act, section 39 of the Uniform Evidence Act dealing 
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~,iih: photographic records and section 5 of the same Act, the 
dt~~Wk of which is to abrogate the rule in Russell v Russell, thie 
ilidf·orm Regulations Act, the Uniform Frustrated Contracts Act, 
ibd' the Uniform Proceedings Against the Crown Ad. In these 
i~~'~tances the Conference felt it better to establish and recommend 
a uniform statute before any legislature dealt with the subject 
r~ther than wait until the subject had been legislated upon in 
sJveral jurisdictions and then attempt the more difficult task of 
recommending changes to effect ttniformity. 

Another innovation in the work of the Conference was the 
establishment in 1944 of a section on criminal law and procedure 
This proposal was first put forward by the Criminal Law Sec-1 
tion of the Canadian Bar Association under the chairmanship of 
f. C. McRuer, K.C., at the Winnipeg meeting in 1943. It was 
there pointed out that no body existed in Canada with the prc:iper 
personnel to study and prepare recommendations for amendments\ 
to the Criminal Code and relevant statutes in finished form for 
submission to the Minister of Justice. This resulted in a resolu­
tion of the Canadian Bar Association that the Conference should 
enlarge the scope of its work to encompass this field. At the 1944 
meeting of the Conference in Niagara Falls this recommendation 
was acted upon and a section constituted for this purpose, to 
which all provinces and Canada appointed representatives. 

In 1950, as the Canadian Bar Association was holding a joint 
annual meeting with the American Bar Association in Washing­
ton, D.C., the Conference also met in Washington. This gave the 
members an opportunity o.f watching the proceedings of the 
National Conference of Commissioners on Uniform State Laws 
which was meeting in Washington at the same time. A most 
interesting and informative week was had. 

An event of singular importance in the life of this Conference 
occurred in 1968. In that year Canada became a member of the 
Hague Conference on Private International Law whose purpose, 
as stated by J.-G. Castel, S.J.D. in a comprehensive article in 
the March, 1967 number of the Canadian Bar Review, "is to work 
for the progressive unification of private international law rules", 
particularly in the fields of commercial Jaw and family law 
where conflicts of la'\vs now prevail 

In short~ the Hague Conference works for the same general 
objectives at the international level as the Uniformity Conference 
rloes within Canada. 
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The Government of Canada in appointing six delegates to. 
attend the 1968 meeting of the Hague Conference greatly 
honoured the Uniformity Conference by requesting the latter to 
nominate one of its members as a member of the· Canadian 
delegation. 

For a more comprehensive review of the history o.f the Con­
ference and of uniformity of legislation, the reader is directed to 
an article by L. R. MacTavish, K.C., entitled "Uniformity of 
Legislation in Canada-An Outline", that appeared in the Janu­
ary, 1947, issue of the Canadian Bar Review, at pages 36 to 52. 
This article, together with the Rules of Drafting adopted by the· 
Conference in 1948, was re-published in pamphlet form in 1949 .. 
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TABLE OF MODEL STATUTES 

The table on pages 16 and 17 sli.ows the model 

statutes prepared and adopted by the Conference 

aml to what extent these have been adopted in the 

\'arious jurisdictions. 
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TlTLE oi! AcT Conference Alta 
Line 
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3-
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s-
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i-
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9-
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20 - Proof of State Documents 
21 - Officers, Affidavits before 
22 - Photographic Records 
21 - Ru rsell v. Russell 
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48-
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53 - Regulations 
54- Sale of Goods 
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56- Survival of Actions 
57- Survivorship 
58- Testamentary Additions to Trusts 
S9- Testators Family Maintenance 
60- Ttnstee Investments 
til -Variation of Trusts 
62- Vital Statistics 
63- Warehonseme.11's Lien 
64 - Warehouse Receipts 
65- Wills 
66-

1968 
1928 

1928 

1920 

1922 

1924 
!9S'l 
1911 
1944 
1927 
1961 
1941 

1938 

1910 
1953 
1944 
1945 
1964 
1924 
19ll 
1948 

195S 
1965 
1938 

1925 

1937 
1920 
1923 
1931 
1943 

1938 

1954 
1957 
1960 
1950 
1924 

1965 

1946 
1943 

1945 
1963 
1939 
1968 
1945 
1957 
1961 
1949 
1921 
1945 
1929 

'29, '58* 

1929 

1922 

1937* 
1960:1: 

1947 
1928 

'52, :38* 

1958 
1947 
1947 

1926 

1949 

1958t 

1958* 

1928 

'28, '60"' 
1924 
1935 

1918 

1959:1: 
'25, '58* 

'47, '58'1' 
1957:t 
1898° 
-$ 

'48, '64* 

194n 

1964 
1959:1: 
1922 
1949 
1960:1: 

.:\nOPTED 

DC Man ~ ll 

'29, '51*, '57* 1952:1: 

'29, '57* --$ 

1921 

19zzn 

1925 
1961 

-$ 

195lt 

1932 
-$ 
1945 
1947 

1925$ 

'21, '51* 

1961 

19-16 

l960t 

1952 

l9B 
1957 
1945 
1946 

1925 

1949 

1957t 1960:1: 

-$ '39:1:, '57* 

1925 1927:1: 

'22, '60* 
1923$~ 

1894. 

1957:1: 
1957:1: 
1958$ 

'25, '59* 

'20, '62* 
1924 

'32, '46:j: 
1945 
1897° 

19.'i9 
19!i9 

1951 
'50, '61* 

1927 

1927' 

'25, '62* 
-$ 

1952:1: 
1934t 

1958:1: 

1931 

1946 

1931 
1950:1: 
1949 

1926 

1938 
'20, '62* 

1924 

1951$ 
1921° 
-$ 

1955 

1952t 
1925 

' :\'fld 

1950:j: 

1955:j: 

1955:1: 

1955:1: 

1951* 
1960 

1954* 

1954 
1949 

1954:1: 

1956 

1951:1: 

1951 

-$ 
1931 

1955 
1958 

19! 

195 
196 
196 
195 

'46, '59* 
1958* 
1897° 
1945 

'46, '61" 
1945:1: 
1896° 
-$ 

19.'iU '51:j:, '61*t 194 
1962 
1919° 1899° 191 

'39, '58*t '42, '62* 1940 1951 194 

---$ 
1959j· 

1962:j: 
1922 
1945:j: 
1960:1: 

1946 
1965:1: 
1964 
1951:1: 
1923 
1946i 
1964:j: 

1959 

1923 
1947 
1959:j: 

195 
19f 
195 
19: 
19~ 

67- Conflict of Laws 1953 1960 1955 1955 
*Adopted as revised. 
o Substantially the same form as Imperial Act (See 1942 Proceedings, v IS) 
$ Provisions similar in effect are in force. . 
• More recent Act on this subject has been recommended lly the Association of Superintendt 

of Insurance. 
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AooFrED 

RK!.&:Al!.KS 
Jnt P.E.I Que Sask Can. NW'l'. Yukon . I 

1931 1931 1929 1948 1954:1:. Am '31.; Rev '50 & '55 i 
Am. '57 

1947 1929 1948:j: 1954:j: Am '31 & '32 j Rev. '55 i 
Am. '59 

1933 1948U 1956 Am. '21, '25, '39 & '49; Rev 
'50 & 61. 1934 1948:1: 1954:1: Am. '27, '29, '30, '33, '34 & 
'42; Rev. '47 & '55; Am. '59 1938'' 1944* 1950*:1: 1955:1: Rev '35 & '53 

--U 1960 1962 -n 1962 Sup. '65, Human Tissue Act 
1932 1949 1932 1963 

1948 1949*:j: 1954 Rev '48; Am. '49 1928 1954 1954 Am, '62 

1960t 1948*:1: 1955:1: Ani. '42, '44 & ·~; Rev 
'45; Am. '51, '53 '57 

'52, '54* 1947 1943 1948 1955 Am. '51; Rev '53 

1939 1948 1955 Rev. '31 
1954 1955 
1945 1947 1945 1942$ 1948 1955 
1946 1946 1946 1948 1955 

1924 1933 19-25 Stat Cond 17 not adopted 1934 Rev. '64 
1949 1949 1956 1956 

Rev. '58; Am '67 -$ 1966 
1939 1943 1948*:1: 1954* Am '39; Rev. '41; Am. '48; 

Rev. '53 1944+ 1928 1949:1: 1954:1: Am. '26; '50, '55; Rev '58; 
Am. ·'63 1939 1949:1: 1954:1: Recomm. withdtawn '54 '21, '62* 1920 -$ '20, '61:1: '49:j:, '64* 1954t Rev. '59 1924 1933 1924 .. 1939:j: 1932 1948t 1954* Am. '32, '43 & '44 

1952t 1954t 
19.20° 1920° 1:!98° 1948° 1954° 

1941t Am. '46 

1954 1957 1968 Am '55 1954$ 1963 195i$ 

1963:j: 1952t 
1962 1962 

1939 1924 1955 1956 Am '25 ; He\ '56; Am '57' 
Rev. '58; Am. '62 & '67 

Rev '66 
'4St '59*:j: 195lt 1952$ 1946$ 19Sl:j: 1955:j: Rev '56 & '58; Am. '63 & '67 1944 :~ 1950$ 
1920° 1919° 1896° 

-$ 

1940 1940 '42, '62* 1962 1962 Am '49, '56 & '57; Rev '60 

1945$ Am. '57 
1959 1963 

1964 1962 

1948$ 1950t 1950$ 1952 1954:j: Am. '50 & '60 1924 1938 1922 1948 1954 1946t. 
1931 1952 1954:1: Am. '53; Rev '57; Atn '66 

& '68 1954 
Rev '66 

X As Patl of Commissioners for taking Affidavits Act 
Hn part 
tW:i.th slight modification. 
t;+nopted and later repealed 
:·: ::-
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PROCEEDINGS OF THE DRAFTING WORKSHOP 

(SUNDAY, AUGUST 25TH, 1968) 

2.20 p.m. - 5.00 p.m. 

The following Commissioners and representatives were 
present: 

Glen \V. Acorn, 
Alberta 

Lionel L. Jones, 
Alberta 

J. \V Ryan, g.c 
Canada 

l\I M Hoyt, Q.C., 
New Brunswick 

L H. MacTavish, Q.C., 
Ontario 

H. Allan B. Leal, Q.C., 
Ontario 

Melv-ille Campbell, 
Prince Edward Island 

Robert N armand, 
_Quebec 

Hugo Fischer, Claude Rioux, 
Northwest Territories Quebec 

FraJ1k G. Smith, Andrew Balkaran, 
Northwest Territories Saskatchewan 

Howard Crosby, 1 'eter Johnson, 
Nova Scotia Saskatchewan 

\i\Tarner C Alcornbrack, Q.C., Paclraig O'Donoghue, 
Ontario Yukon Territory 

Following the resolution adopted on August 31, 1967 (1967 
Proceedings, page 28), Mr. Hoyt opened the meeting at 2:20p.m., 
and at his suggestion. Mr. Ryan was elected chairman and Mr. 
Fischer secretary. 

Mr. Ryan suggested that those participating in the workshop 
consider the following specific problems: 

( 1) bilingual drafting; 
(2) substituting the verb "must" for "shall"; 

(3) the use of tabulation designations, in particular in the light 
of computer use; and 

( 4) the consistent use of the same expression where the same. 
meaning is intended. 

The following points, in addition to the foregoing, were dis­
cussed: the analysis and revision of the 1949 rules of drafting in 
the light of present day experience, a consideration of the rules 
drafted by Mr. Driedger, the style of drafting, the question 
whether draftsmen are influenced by drafting rules, the use of 
these rules for instruction purposes, and as a starting point in 
drafting, the reliance on the Interpretation Act, the problems 
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. .f;ft~J.e~ by editorial and typographical errors detected after a 
:i'.]tdt~te has received royal assent, the use of archaic and layman's 
:Jariguage and of Latin expressions, and the functionalizing of 
theJanguage used in statutes. 

::::: :: . 

Mr. Ryan then gave the Report on Permanent Numbers for 
Statutes (see page 76). 

The Committee adopted the following three resolutions: 

(i) Moved by Mr. Hoyt, seconded by Mr. Acorn, that the 
Drafting Committee will be established as a workshop to be held 
each year before or after the regular session of the Conference. 

(2) Moved by Mr. Jones, seconded by Mr. N armand, t&at 
the members attending today review the drafting conventions 
in their present form, report to the meeting next year and propose 
such changes as they may deem advisable. 

. (3) Moved by Mr. Jones, seconded by Mr. Normand, that the 
next meeting of this Committee be held the Sunday afternoon 
before the next Conference. 

The meeting adjourned at 5:00p.m. 
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MINUTES OF THE OPENING PLENARY SESSION 

(MoNDAY, AuGUST 26TH, 1968) 

10.00 a.m. - 12.15 p.m. 

Opening 

The fiftieth annual meeting of the Conference opened at the 
Vancouver Airport Inn, Richmond, British Columbia:, at 10.00 
a;m., with the President, Mr. M. M. Hoyt, Q.C., in the chair. 

The President welcomed the members of the Conference and, 
in particular, the new members. The members of the Conference 
then introduced themselves. 

The Honorary President, Dr. Gilbert D. Kennedl, Q.C., wel­
comed the members to British Columbia on behalf of the 
Attorney General and spoke of the distinct role of the Conference 
in Canada. He then indicated the plans that had been made for 
the members of the Conference and their wives during their stay 
at the Vancouver Airport Inn. · · 

Minutes of Last Meeting 
Adoption 

A question was raised as to the second sentence under 
"Adoption" on page 23 of the 1967 Proceedings. After discussion, 
it was agreed that the second sentence, "It was agreed that there 
should be limitation on the freedom of testators to exclude 
adopted children from a class of beneficiaries" should be deleted. 

Uniform Construction Section 

Dr. Kenned·y raised the question as to whether the resolution, 
passed by the Uniform Law Section at page 27 of the 1967 Pro­
ceedings, should have come before the plenary session of the 
Conference for decisio11. After some discussion, it was agreed 
that the matter be disposed of at the closing.plenary· session. 

The following resolution was adopted: 

RESOLVED that the Minutes of the 1967 Annual Meeting as 
printed in the 1967 Proceedings, which were circulated, be taken 
as read. and adopted, subject to the approved change under 
"Adoption'' on page 23 and to the decision of the Conference at 
the closing plenary session with regard to the Uniform Construc­
tion Section. 
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pf.esident' s Address 
At this time I would like to summarize some of the cha11ges 

'made in the work of the Conference over the last fifty years. 
Originally, in 1918 and in the twenties, the work of the Confer­
:'chc~ was to change a badly written law into a well written law. 
'Its main concern was correct form rather than reform and its 
:~'ttention was focused on commercial law rather than the law in 

general. 
But during the thirties it became apparent·· that the Com~ 

missioners were anxious to achieve uniformity anywhere uni­
formity might be achieved, and during the forties; the work of 
the Conference was enlarged to encompass the preparation 

1 
of 

amendments to the Criminal Code and relevant statutes in 
finished form for submi.:;sion to the Minister of Justice. 

During the fifties less emphasis was placed on th~ finished 
form and more on principles. One of the rules of procedure I#d 
down for the uniform law section is that in almost all cases there 
should be no attempt at actual drafting and no,discnssion of the 
d<itails of ph'l,"asing. Principles and principles alone' should be 
discussed. 

During the last fifty years then the work of the Conference 
has changed considerably. It is no longet correct to say that our 
main concern is correct form; · 

And perhaps. this is as it should be because we can riiull over 
ideas, we can critjcize and we can give dr withhold approval but 
we cannot in a group compose concisely, consi?tently or correctly. 
Legislative draftsmen are the first to :recognize this and co:J;lse­
qtiently they ~te no·w loo:king into ways and means of r~nderh~g 
what they have t'O offer. . . .· 

. Yesterday they met to establish a drafting workshop to be 
held each year in conjunction with the Conference .. This does 
not J;nean ,another sectiqp. It rp.eans a· meeting' o£ the various 
legislative draftsmen sometime before or after the regul::p:- sittings 
or the Conference. In this way they wilL be able to attend the 
regular sittings and hear the views of others, as well as express 
their own, on the goodness or badness of the law £;rom an ~thical 
or political. po~n,t of view. 

Over the next fifty years I hope we :wiil' continue to change 
with th~ t<im.·es and ektend 6ttr efforts, whereve'r. we -can help, 
but I do hope we will always keep in inirtd that' o'ur original pur-
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pose was to change a badly written law of which there are n1.any 
into a w~ll written one of which there are few. 

Treasurer's Report 

In the absence of the Treasurer, Mr. W. E. Wood, Mr. Lionel · 
Jones presented the Treasurer's Report (Appendix B, page 56). 
After some discussion on the subject of investment of balances 
on hand from time to time, it was agreed that the Exectttive 
further discuss the matter and instruct the Treasurer on the 
investment of such balances. 

The Report of the T'reasurer was, on motion, received. 

Messrs. Crosby and Balkaran were named as auditors. to 
report at the closing plenary session. 

Sec1·etary's Report 
The Secretary, Mr. W. C. Alcombrack, presented the Sec- . 

retary's Report (Appendix C, page 58), which, on motion, was 
received. 

The' Secretary was instructed to write a letter to Mrs. Falcon­
bridge setting out :the statement contained in· the Secretary's 
Report with respect to the death of Dr. Falconbridge. 

Publication of Proceedings 
The following resolution was adopted: 

RESOLVED that the Secretary prepare a report of the meet­
ing in the usual style, have the report printed and send copies 
thereof to the members of the Conference and those others whose 
names appear on the mailing list of the Conference, and that he 
make arrangements for the supply to the Canadian Bar Associa­
tion, at its expense, of such number of copies as the secretary of 
the Association requests. 

Resolutions Committee 

The following persons were named to the Resolutions 
Committee: 

Messrs. N armand and Campbell. 

N aminating C ontmittee 

The following Past Presidents were named to constitute the 
N aminating Committee: 

Messrs, Rutherford (Chairman), Bowker, Kennedy, ]. A. Y. 
MacDonald and MacTavish. 
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Next Meeting 
The President indicated that the annual meeting of the 

Canadian Bar Association would be held, at Ottawa, from Aughst 
31st to September 6th, 1969. Mr. b. S. Maxwell asked for sug­
gestions from the members as to where the next m~eting of the 
Conference should be held in 1969. The question of the location 
,0 f the next meeting was deferred until the closing plenary 
session. 

The Hague Conference on Private International Law 

Mr. J. Ryan, on behalf of the Commissioners for Canada, 
presented a report on the participation of Canada in The Hagtj!.e 
Conference on Private International Law (Appendix D, page 60). 
After some discussion, Mr. Ryan moved that the President con­
stitute a committee of this Conference to study the report of the 
Canada Commissioners respecting Canada's accession to Tile 
Hague Conference on Private International Law and report back 
to the closing .plenary session of the Conference. 

(a) recommending a person to be named by the President 
as a delegate to the 11th Session of the Hague Confer­
ence to be held at The Hague, from October 7th to 
October 26th, 1968, when a formal request i.o this pur­
pose is received from the Government of Canada; and 

(b) recommending the manner in which the Conference 
might assist Canada's participation in the Hague Con­
ference when a formal request to this purpose is received 
from the Government of Canada. 

The motion was carried and the President appointed the 
following members to constitute the committee: 

Messrs. Bowker (Chairman), Colas, Kennedy, Leal, J. A. Y. 
MacDonald, MacTavish, Rutherford and Ryan. 

Adjmtrnment at 12.15 p.m. 

The opening plenary session adjourned to meet at the call of 
the President at a time to be fixed later·. 
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MINUTES OF THE UNIFORM LAW SECTION 

': T4e followi11g' Comm.issi9nets and representati~es participat~d 
in'the sessions 'of this Section: . 

; . ' 

;~1lber:ta: ; ! : 
Messrs. G. W·. AtoRN, W. F. BoWKER, H. G. Fr'ELD and L. I~. 

: .!: JoNES. 

British Columbia: 
Messrs. P.R. ;BRISSENDEN and G. H. CRoss. 

Canada: ; ' ,, :1: 

Messrs.: J. ·W;:RYAN'and D. S. THo:Rstm. 

JYI ani:toba: : 
JVLessrs. G.: $~ RuTHERFORD, R. G. SMETHURST and R. H. 

TALLIN: 
I' 

Ne·w Brunswick: 
' M~,. ,M. M. HOYT; ' 

Neivfoundland: ' 
'; ~/.h. c. J. GREENE: 

: ! 

.'Ali @rth'lvest Territories· and Yukon: T er'ritory: 
Messrs. H: FIS!=B;ER, F. G. SMITH and P. O'Do!'fOGHUE. 

Nova Scotia: 
. M~ssrs. H. E. CRoSBY ~nc;l B. M. NICKE~SoN. 

Ontario: : ! 

Messrs. W. C. At.coMBRAdK, H. A.:B. LEAL; L. R. MAcTAvisH 
and A. N. STONE 

Prince Edward Island: 
Mr. J. M. CAMPBELL. 

Quebec :1 · .. 
Messrs. E. CoLAs, J., W. DuRNFORD, R. · NoRMAND and 

C. Rroux. 

S as kate hew an: 
Messrs. A. C. BALKARAN, W. G. DoHERTY, P. JoHNSON and 

R L. PIERCE. 



FIRST DAY 

(MONDAY, AUGUST 26TH, 1968) 

First Session 

2.00 p.m. - 4.30 p.m. 

The first meeting of the Uniform Law Section opened at 
z~oo p.m. The President, Mr. M. M. Hoyt, presided. 

Hours of Sittings 
. • It was agreed that the Uniform Law Section should sit from 

·9.30 a.m. to 12.30 p.m. and from 2.00 p.m. to 4.30 p.m. each day 
'AJh11'g the meeting. 

Adoption 
Mr. Acorn presented the report of the Alberta Commissioners · 

:on Adoption (Appendix E, page 62). After a discussion on para\ 
gyaph 6 of the report, it was agreed the provision referred to 
therein should be included in the draft Act. After further dis­
H,~ssion, it was agreed that subsection 2 of section 2 be deleted 
i 11d that section 14 of the Alberta Child Welfare Act, as set out 
qn: page 120 of the 1967 Proceedings, be expanded to refer in 
gei1eral terms to the appropriate classes and included in the draft 
Act. 

The following resolution was adopted: 

RESOLVED that the matter be referred back to the Alberta 
Commissioners for a further report at the next meeting of the 
.Conference with a draft giving effect to the decisions made at 
this meeting 

SECOND DAY 

(TUESDAY, AU<~UST 27TH, 1968) 

Second Session 

9.30 q,.m.- 12.30 p.m. 
Conswner Protection 

Mr. Stone presented the report on Consumer Protection 
(Appendix F, page 67) for the Ontario Commissioners. After a 

.,qi.ssl,l.ssion of the report, the following resolution was. adopted: 

.: .:):>RESOLVED that the report be adopted and that the Secre­
:/tary write to the secretary of the Consumer Protection Confer-
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ence expressing the interest of the Conference of Commissioners 
·on Uniformity of Legislation in Canada and offering our co-opera­
tion at any point where the Consumer Protection Conferbnce feels 
1t would be useful. 

Contributory Negligence (Tortfeasors) 

Mr. Bowker referred to the 1967 report of the Alberta Com­
missioners (1967 Proceedings, page 74) and asked that the matter 
be held over until the 1969 meeting of the Conference so that the 
Alberta Commissioners could give further study to the matter 
and report at the 1969 meeting. It was agreed that the matter 
be held over until the 1969 meeting of the Conference. I 

Foreign ·r arts 

Mr. Bowker spoke of this matter and outlined the ~rogress 
that Dr. Read had made over the years. After discussion, it was 
agreed to request Dr. Read to give the Conference his latest 
thoughts on the matter for discussion at the next meeting of the 
Conference. Mr. Bowker agreed to write to Dr. Read on behali 
of the Conference and to report at the 1969 meeting of the 
Conference. 

Lim,itation of Actions 

Mr. Bowker presented the report of the Alberta Commis· 
sioners on the Limitation of Actions (Appendix G, page 68). A 
discussion took place respecting the studies being made· by the 
Law Reform bodies in Alberta, Manitoba and Ontario. A dis· 
·cusswn of the report occupied the remainder of the secane 
session. 

Third Session 

2.30 p.m. - 4.40 p.m 

Limitation of .L'lctions ( conclucled) 

After a general discussion of the report, the followin~ 

resolution was adopted: 

RESOLVED that the matter of Limitation of Actions b< 
·referred back to the Alberta Commissioners for a report at th~ 
next meeting with a draft Act if they see fit. 
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.l).epimal Syste·m of N~'mbering 
·,< .Mr. Ryan presented the report of the Commissioners for 

,::(f~:nada on the Decimal System of Numbering (Appendix H, 
f:;h:g:e.· 76). After a general discussion, the following resolutions 

~~'¢,'fe adopted : 
.... RESOLVED that where statutes are published in both the 
English and French language that a second letter b~ inserted in 
the chapter number as a reference to the French tttle. 

RESOLVED that the system proposed be recommended for 
use in the federal and provincial statutes, and that the system 
as approved be used in the drafts of Uniform Acts hereafter 
ac{opted and recommended by the Conference. 

THIRD DAY 

(WEDNESDAY, AUGUST 28TH, 1968) 

Fourth Session 

9.30 a.m. - 12.00 noon 

Wi!lsAct, Section 5 (re Fiszhaut) 

Mr. Brissenden presented the report on section 5 of the Wills 
Act (Appendix I, page 96) for the British Columbia Commis­
sioners. After discussion, the follm•ving resolution was adopted 

RESOLVED that clause a of section 5 of the Wills Act be 
amended by striking out "in his name" in the fi·rst and second 
lines, so that the clause will read as follows: 

(a) at its end it is signed by the testator or signed by some 
other person in his presence and by his direction . 

.Occupiers' Liabilit'}' 

::, : Mr. Cross presented the report of the British Columbia Com­
missioners on Occupiers' Liability (Appendix J, page 98) After 
·discussion, the following resolution was adopted: 

. · RESOLVED that the matter of Occupiers' Liability be . 
t,~ferred back to the British Columbia Commissioners for further 
{&.psideration as to new policy and for redrafting for report at 
the 'next meeting of the Conference, and that the Commissioners 
',pfother jurisdictions send their comments on the dra£t Act to the 
lhitish Columbia Commissioners. 
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A cwmulations 

Mr. Brissenden presei1ted a draft Accumulations J\.ct, which 
1vas the Act as set out on pages 204 to 205 o£ the 1967 Proceed'" 
ings, but incorporated a new section 6 providing that the ruleis 
as to accumulations are not appEcable to employee benefit trusts. 
After discussion, it was agreed to include the proposed section 6 
as part of a Uniform Act. 

The following resolution was adopted: · 

RESOLVED that the draft Accumulations Act be deemed to 
have been distributed and that if the draft is not disapproved by 
two or more jurisdictions by notice to the Secretary of the Con­
ference on or before the 30th day of November, 1968, it be 
recommended for enactment in that form. 

NoTE :-Disapprovals by two or more jurisdictions were not received by the 
I Secretary hy November 30, 1968 The draft Act as ad~pted and 

recommcnclcrl is set out in A ppcndix K, page 101 

Perpetuities 

Mr. Brissenden explainecl that the draft Act had been distri­
buted last year but too late for the Secretary to receive dis­
approvals. Mr. Brissenden read a memorandum received from 
Mr. Scoi.t-Harston commenting on the Ontario Act which was 
discussed for the remainder of this session. 

Fifth Session 

~.00 p.m. - 4.35 p.m. 
Perpetuities (cone luded) 

After further discussion, it was agreed that Mr. Brissenden 
would circulate copies of the Scott-Harston me1norandum among 
the members of the Conference and that Mr. Leal would prepare 
a report thereon and circulate it to all members 'for discussion 
at the next meeting of the Conference. 

Common Trust F~mds 

Mr. Brissenden presented the report of the British Columbia 
Commissioners on ·Common Trust Funds (Appendix L, page 
103). The clraft Act and regulations were distributed and the 
draft Att Vi'CJS considered clause by clause. After discnssi<m, the 
following resolution 1•vas adopted. 
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RESOLVED that the matter be referred to the Ontario Com.,­
r.nissioners to draft, if advisable, a Model Act and regulations 
m@~'ci' ~n the Ontario Act and regulations, and to clear the ·matter 
\,){th • the Trust Companies Association and report at the next 
'ih@~ting of the Conference. 

Amendntents to Uniform Acts 

Mr. Tallin presented his report on Amendments to Uniform 
Acts (Appendix M, page 113). The report was, on motion:, 
received. A discussion took place on the Yukon amendment to 
'the Evidence Act; It was agreed that the amendment be referred 
to the Criminal Law Section for consideration and such action 
as the Section deems advisable. A discussion of other amend- · 
ments occupied the remaining part of the session. 

: :· 

FOURTH DAY 

(THURSDAY, AucusT 29TH, 1968) 

Sixth Session 

9.30 a.m. - 12.30 p.in. 

Unsatisfied Judgment Funds 
Dr. Fischer presented the report of the Northwest Territories 

Commissioners on Unsatisfied Judgment Funds (Appendix N, 
page 116) After discussion, the following resolution was 
adopted= 

RESOLVED that this Conference recommend to the Prov­
inces that they follow the lead of Manitoba and abandon all resi­
dence restrictions in their legislation regarding Unsatisfied 
Judgment Funds. 

Testato1·!s Family Maintenance 

Mr. Campbell presented the report of the Prince Edward 
Isiand Commissioners on Intestate Succession and Testator's 
Family Maintenance (Appendix 0, page 122). After discussion, 
the following resolution was adopted: 

•:• 'RESOLVED that the matter be referred to the Saskatchewan 
9.qtn.tD.issioners to report on policy and to prepare a draft Act for 
d1scussion at the next meeting of the Conference. 
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Amendments to Uniform Acts (concluded) 

After a. discussion of the amendment to the Reciprocal 
Enforcement of Maintenance Orders Act, it was resolved that 
the matter be referred to the British Columbia Commissioners 
for a report at the next m,eeting of the Conference. 

Pe1'sonal Property Security 

Mr. Tallin presented the report of the 1'T anitoba Commis­
sioners on the Personal Property Sect,rity Act (Appendix P,. 
page 126). After a general discussion, the. following resolution 
was adopted· 

RESOLVED that a copy of the Manitoba report be sent to 
the special committee of the Canadian Bar Association under the 
chairmanship of Professor Jacob S. Zeigel,' requesting any com.,. 
ments that the committee would care to make and indicajting that 
the members of this Conference would welcome discussions with 
ihe members of the Committee and that the matter be refened 
to the Manitoba Commissioners for the purposes of this resolu­
tion. 

Testamentary Additions to Trusts 

Mr. Balkaran presented the report of the Saskatchewan Com­
missioners on Testamentary Additions to Trusts (Appendix Q, 
page 165) After discussion, the following resolution was 
adopted: 

RESOLVED that the matter of Testamentary Addltions to 
Trusts be referred back to the Saskatchewan Commiss!oners with 
a request that they prepare a draft Testamentary Additions to 
Trusts Act in accordance with the decisions arrived at at this meet­
ing, that the draft be sent to each of the Local Secretaries for 
distribution by them to the Commissioners in their respective 
jurisdictions, and that, if the draft is not disapproved by two or 
more jurisdictions by notice to the Secretary of the Conference 
on or before the 30th day of November, 1968, it be recommended 
for enactment in that form. 

NoTE :-Copies of the draft Act were distributed in accordance with the 
above resolution. Disapprovals by two or more jurisdictions were 
not received by the Secretary by November 30, 1968. The draft 
Act as adqpted and recommended is set out in Appendix R, page 
167. 
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Seventh Session 

. 2.00 p.m. - 4.35 p.m. 

J nterpretation 
Mr. Tallin presented the report of the Manitoba Com­

missioners as set out on page 123 of the 1967 Proceedings. The 
remainder of this session was occupied by a discussion of the 

report 

FIFTH DAY 

(FRIDAY, AUGUST 30rH, 1968) 

Eighth Session 

9.30 a.m. - 12.30 p.m. 
Trustee Investments 

Mr. Durnford presented the report of the Quebec Com­
missioners on Trustee Investments (Appendi'x S, page 169). 
After discussion, the following resolution was adopted 

RESOLVED that the decision of the Uniform Law Section 
to adopt the prudent man rule be affirmed and that the matter 
be referred back to the Quebec Commissioners for a further 
report at the next meeting of the Conference in light of the· 
discussion at this meeting. 

Con tributor)' Negligence (Last Clear Chance) 

Mr. Cross explained that the British Columbia Commissioners 
were unable to prepare a report for this meeting and asked that 
the matter be held over for report by the British Columbia Com­
missioners at the next meeting of the Conference. It was agreed 
that the matter be held over until the next meeting. 

Judicial Decisions Affecting Uniform Acts 

The report of the Nova Scotia Commissioners (Appendix T, 
page 172) was read and explained by Mr Bm>\'l.;:er. The cases 
under the heading of Evidence were discusse(l and the follow­
ing resolutions were adopted· 

RESOLVED that the Manitoba Commissioners consider the 
problem raised in the cases under Evidence and report to the next 
meeting of the Conference. 
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RESOLVED that the Alberta Commissioners consider the 
problem raised in Re Biln and W olchina v Biln Wolchina and 
report to the next meeting of the Conference. 

RESOLVED that the Nova Scotia Commissioners continue 
to prepare a report on judicial dedsions affecting Uniform Acts. 

I nterp1·etation (concluded) 
After further discussion, the following resolution was 

adopted: 

RESOLVED that the matter be referred to the Alberta Com­
missioners for further consideration in light of the discussions 
at the- meeting and for a report at the next meeting of the 
Conference. I 



33 

MINUTES OF CRIMINAL LAW SECTION 

The following members attended: 

W C. BowMAN, Q.C., Director of Public Prosecutions, Ontario, 

R. BRUNET, Q.C., Crown Attorney, Montreal; 

D. H. CHRISTIE, Q.C., Assistant Deputy Attorney General of 
Canada; 

W. B. CoMMON, Q.C., Commissioner, Ontario; 

A. R. DICK, Q.C., Deputy Attorney General of Ontario: 

D. DIONNE, Q.C., Associate Deputy Minister of Justice, Quebec, 

J. E. HART, Q.C., Deputy Attorney General of Alberta; 
G. D. KENNEDY, Q.C., Deputy Attorney General of British 

Columbia; 
J. A. Y. MAcDoNALD, Q.C, Deputy Attorney General of Nova 

Scotia; 
D. S. MAXWELL, Q.C., Deputy Attorney General of Canada, 

N. A .. McDIARMID, Director, Criminal Law, British Columbia, 

J. A. McGUIGAN, Q.C., Deputy Attorney General of Prince Edwan1 
Island; 

J. G. MciNTYRE, Q.C., Commissioner, Saskatchewan; 
R. S. MELDRUM, Q.C., Deputy Attorney General of Saskatchewan; 

G. E. PILI<.EY, Q.C, Deputy Attorney General of Manitoba; 

J. A. PowER, Q.C., Director of Public Prosecutions, Newfonncllancl; 
D. G. RousE, Q.C., Deputy Attorney Genr.ral of New Brunswick, 

and 
J. E. WARNER, Q.C., Director of Public Prosecutions, New 

Brunswick. 

Chairman-MR. A R. DICK 

Secretary-MR. D. H. CHRISTIE 

The Criminal Law Section reviewed in considerable detail 
the omnibus Criminal Law Amendment Bill (C-195) and made 
a number of detailed suggestions and recommendations relating 
to both drafting and matters of policy. Following are the high­
lights of the discussion in relation to C-195. 

1. Clause 2 (Definition of Attorne'j' Generql) · 
•: Four different points of view were expressed vvith reg·ard 
to the extent to which the Attorney General of Canada should 
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be included in the definition of Attorney General in addition 
to the existing reference to the Northwest Territories and the 
Yukon Territory, namely: I · 

(a) This should be confined to federal statutes other than 
the Criminal Code; 

(b) This should be confined to. specified federal statutes; . 

(c) There should be no change in the present definition of 
Attorney General; and. 

(d) The matter should be left in abeyance pending further 
consideration of the ramifications thereof by the Govern­
ment of Canada in consultation with the Provinces. 

The majority of the Commissioners were in favou~ of the 
suggestion contained in paragraph (d). 

It was also recommended that .the definition of Attorney 
General include Deputy Attorneys General and that ap*opriate 
amendments to other sections of the Code referring specifically 
to Deputy Attorneys General be made. 

2. Clause 6 (Firearms): 

A number of suggestions were made concerning this C1ause, 
e.g. inclusion of fully-automatic weapons in the definition of 
"prohibited weapon"; inclusion of a reference to shooting clubs 
in Section 97 and that the definition of "peace officer" is too 
broad in its scope for the purposes of Section 98B. 

3. Clause 9 (Gaming in bona fide social clubs) : 

This Clause provides for the elimination of the right to collect 
a fee of ten cents an hour or fifty cents a day for the right or 
privilege of participating in games of chance played on premises 
occupied and used by bona fide social clubs. The advisability 
of making this amendment was questioned. 

4. Clause 10 (Telephone equipment exempt from seizuret· 

It was suggested that subsection (6) of Section 171 be 
repealed altogether on the ground that illegal recording devices 
installed at the request of subscribers are being used to facilitate 
illegal gambling, but are nevertheless exempt from seizure. It 
was suggested as an alternative that the word "seizure" be 
eliminated from subsection (6). It was further suggested that 
subsection (6) be amended to grant protection only for equip-
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rnent needed to maintain general telephone service as opposed 
to service for particular subscribers suspected of committing 
offences involving the use of telephone equipment. 

5. Clause 11 (Pari-mutuel betting): 

The following letter dated April 17, 1968, addressed to the 
Minister of Jttstice by the Attorney General of British Columbia 
was read: 

"Clause 11 proposes to repeal section 178 of the Criminal Code and 
substitute a new section 178. 

Section 178 is an exception section in the gaming field. It provides 
in its opening line that the two previous sections do not apply to the 
many things that are listed. 

In rewriting section 178 the powers of the Minister of Agriculture 
to make regulations have been rewritten as indicated marginally on 
page 16 of the Rill, by subsections (7) and (8) of the new section 

In the present Code, the powers of the Minister of Agriculture are. 
contained in section 178(6) and are specifically related to pari-mutuel 
betting and the operation of a pari-mutuel system or to pool selling, 
betting or wagering· at trotting or pacing races. It will be noted that 
the present regulatory power relates to the powers of the officer of the 
Minister o£ Agrie~1lture to inten,ene if the system is not operated in 
accordance with the approval given by the Minister of Agriculture. 

Under the new proposals the powers of the Minister of Agriculture 
to make regulations in this exempting section extend beyond th.e regula­
tion of pari-mutuel betting into the field of regulation of drugs and 
equipment for administering drugs, as well as the prohibition or restric­
tion of possession of drugs or equipment for administering drugs. The 
powers also extend to regulation of equipment for determining 'photo­
finishes, film patrol and urine and saliva testing of horses engaged in 
racing' Even further, this extension into matters normally governed 
by the Provincial Racing Commission covers the type of racing struc­
ture to be built, ostensibly for pari-mutuel operation. 

I suggest that Parliament is, through an exception to a criminal 
offence, extending into normal regulatory power of the Province, even 
into ]n ovicling what types of structures may he lmilt for normal horse­
racing. It is not my understanding that the Criminal Code is concerned 
with this matter as much as it is with the proper operation. of pari­
mutuel hetting All of these provisions are an exception to the gaming. 

· provisions of the Cdminal Code. · . 

I would also draw your attention to the new subsection (8) which 
provides penalties, either by way of an indictable offence or ·summary 
conviction for breach of the regulations. Is it not simply the case that 
a violation of the regulations results in removal of the exemption, 
making the person thereby guilty of the offences in the two preceding 
sections? In oth.er words, the new subsection (8) provides a second 
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penalty for the same offence. These two offences are a violation of the 
gaming provisions of the Criminal Code, and a violation of the 'archi- . 
tectural' or other regulations of the Minister of Agricultur1e. 

I suggest that by the time we have reached subsections (7) and 
(8) of section 178, we have lost sight of the fact that the section is an 
exception to a criminal offence created in the two previous sections of 
the Criminal Code. I suggest for your consideration that we retain in 
their present form· the powers of the Minister of Agriculture to make 
regulations-178 (6)" 

The majority of the Commissioners did not support the views 
expressed by the Attorney General of British Columbia. 

6. Clause 13 (Lotteries conducted under provincial licenfe): 

The Commiss1oners were informed that the Attorney Gen­
eral of British Columbia has reservations about the advisability 
of provincial licensing as opposed to federal licensili.g .. It was 
suggested that consideration should be given t() licensi*g based 
on federal regulations, but administered by the Provinces. 

7. Clmtse 15 (Compttlsory breathalyzer tests) 

The Commissioners expressed approval in principle of the 
proposed amendment. 

8. Cla'ttse 17 (Abortion): 

While the Commissioners expressed approval of the principle 
contained in the Bill it was suggested that· the following amend­
ments be considered: 

(a) Tnclucle hospitals approved by Provincial Ministers of 
Health in the definition of "accredited hospital"; 

(b) Strike out the words "being a body corporate incorpo­
rated under the Canada Corporations Act" in the definition 
of "accredited hospital"; and 

(c) That the rule relating to a quorum of a therapeutic abor­
tion committee be speiied out in the Criminal Code rather 
than by cross-'reference to the Interpretation Act. . 

9. Clauses 18 and 19 (Breaking and entering house trailers): 

It was recommended that rather than defining ((house trailer" 
for the purposes of Sections 292 and 293 of the Criminal Code 
the definition of "dwelling house" in s·ubsection (14) of Section 
? of the Criminal Code be amended to include house trailers 
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thereby making all provisions of the Code relating to a dwelling 
house applicable to a house trailer which is being used as a 
residence. 

10. Clause 20 (Possession of instruments for breal~ing into com­
operated device): 

It is suggested that Section 298A is too broad in its terms. It 
-vvas agreed that Mr. l\1cintyre wobld review hath Section 295 
and Section 298A and report on these provisions at next year's 
meeting. T t Yvas further agreed, ho';'\rever, that legislative action 
in relation to Section 29R <\ need not be delayed pen<ling con-
sideration of the repnrt · 

11. Clause 22 (Harassing telephone calls): 

It was suggested that perhaps the word "annoy" should be 
used instead of the word "harass". 

12. Clause 24 (Certificate of examiner of counterfeits): 

It was recommended that a provision be included requ1nng 
the attendance of the issuer of a counterfeit certificate for cross­
e-xamination at the request of an accused. 

13. Clause 25 (Offen<:es in territorial waters): 

It was recommended that this Clause be amended to provide 
that consent need not be obtained in respect of offences which 
may be proceeded with by way of summary conviction or indict­
ment. 

14. Clauses 42 and 43 (Preferring of indictment after discharge on 
preliminary inqui1·y or without preliminary inquiry):. 

A majority of the Commissioners recommended that Deputy 
Attorneys General be also authorized to prefer indictments pur­
suant to the proposed amendments. It was ascertained that except 
for the Province of British Columbia it is the practice for Provin­
cial Attorneys General to personally prefer bills of indictment 
under the circumstances described in these Clauses. 

It was .also recommended that reference to a judge be 
included in these Clauses. 

15. Clause 44 (Plea of guilty to inchtded or other offence): 

It was recommended that subsection ( 4) of Section 515 of the 
Criminal Code specifically require the consent of the. prosecutor 
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before a plea of guilty to an included or other offence may be 
accepted. 

16. Clause 45 (Trial of issue of fitness to stand trial): 

A majority of the Commissioners favoured the Clause as 
drafted. It was suggested that the present Section 524(1a) be 
amended to provide that the thirty-day period mentioned therein 
might be extended for a further thirty days upon an e:c parte 
application. 

17. Clause 79 (Trials de novo): 

It was recommended that the proposed amendment td Section 
722(1) (a) be further amended by striking out subparagraph (iii) 
which requires grounds of appeal to be set out in a notice of 
appeal, and that in the proposed amendment to Section 722(1) (b) 
reference be made in subparagraph (ii) to the clerk of th~ appeal 
court rather than the prosecutor. It was also recommended that 
where the accused is the appellant there be no requirement that 

· the notice of appeal be served on the prosecutor. 

18. Clause 97 . (Statutory remission): 

The Commissioners reiterated their opposition to statutory 
remission and recommended against the proposed new Section 17 
of the Prisons and Reformatories Act. They; also recommended 
that the proposed new Section 18 of that Act be amended to 
provide "up to six days remission" and that Sections 22 and 
24 of the Peniteniary Act be amended accordingly. 

19. Determinate and Indeterminccte Sentences 

It was proposed that in those Provinces where, pursuant to 
the Prisons and Reformatories Act, provincial parole boards 
have been established (British Columbia and Ontario) all sen­
tences under two years and over some minimum (say, three 
months) be deemed to be sentences of two years less a day 
indeterminate. This would result in more effective provincial 
parole sy,stems. Under the present law if a person is sentenced 
to a determinate period plus an indeterminate period jurisdiction 
over the determinate period rests with the National Parole Board 
and over the indeterminate period with the p1 ovincial parole 
boards. It was agreed that this matter should be placed on next 
year's agenda. 
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20. Security for Costs on Appeals 

A m.ajority of the Commissioners favoured eliminating the 
requirement of providing security for costs oh appeals in sum-
111ary conviction cases. 

21. Fees and Allowances 

A majority. of the Commissioners favoured vesting in the 
provincial authorities the right to order that all or any of the 
fees and allowances mentioned in the Schedule to Part XXIV of 
the Criminal Code shall not apply in the Provinces. 

22. The Commissioners expressed their appreciation for the 
opportunity to review Bill C-195 in detail. 

23. A number of additional items for consideration by the Com­
missioners were included in memoranda dated August 12th and 
August 23rd which were circulated io the members of the Criminal 
Law Section. Due to the time spent on the review of Bill C-195 it 
was not possible to deal with the majority of these items. Those· 
which were dealt with are as follows. 

24. A number of recommendations received from the Minister of 
Justice for the Province of Quebec. The recommendations and 
the decisions taken with respect thereto are as follows: 

Section 150B 

"In order to evade the provisions of this section, certain distri­
butors, instead of forcing a dealer to buy or acquire copies of an 
obscene publication, forces him to receive them on consignment. We 
recommend that this article be amended by replacing the words 'refuses 
to purchase or acquire' by the words 'refuses to purchase, acquire or 
receive' or that it be otherwise modified to the same effect " 

This recommendatiof.l w~s approved. 

Secti01~ 170 

"The stipulation to the effect that the presence of a 'slot machine' 
on the premises creates the presumption that the said premises are a 
common gaming house, is insufficient. 

It should also be forbidden to manufacture, possess, distribute, seli, 
rent, put into use or utilize slot machines for any purpose whatsoevet. 

The definition of these devices should also be extended in ordei· 
clearly t.o include 'pin-ball machines' or 'm0:ney-catching machines', in 
a word,. ap.y device, table, Qr piece of furnit~re whatsoever, whether 
automatic or not, used or destined to be used for any purposes other 
than the sale of goods or services. 



40 

It should finally be made clear that the sale of services does not 
include the act of permitting the use of a slot machine with or without 
consideration, for the purposes of recreation, leisure, the dxercise of 
physical or mental skill, or entertainment." · 

This matter was postponed for further consideration at next 
year's meeting-. 

Section 295 

"We recommend that the maximum penalty, under subsection (2), 
he increased to life imprison·ment" 

This recommendation was not approved 

Section 424 

"The lack of rules of practice in the cour~ of the sessions of the peace 
makes it impossible to lay down clearly several essential details in 
procedure, such as the terms and conditions of appearance aml with­
drawal of advocates from ·a. ·case 

We recommend that the powers of making rules of court\ granted 
by section 424 to 'every superior court .of crimincil jurisdiction' should 
be granted to 'every court of criminal jurisdiction'." 

T t 'vas recommended that this authority be g-iven to individual 
Provinces on request. 

Secti01~ 441 (6) a1td Section 722 (1) (c) 

"The requirement of a special oath for each proof of service 
creates useless ohstruction. We recommend that proof of service may 
be made by the plain written report of the peace officer, or, at least, 
hy his declaration under his oath of office" 

This recommendation was approved provided that an order 
being provided for the making of a false statement concerning the 
service of a snmmons or a notice of appeal. 

Section 446 

"An orcle1 of the clerk of the Crown or the clerk of the peace 
woultl appear to us to be sufficient itf order to have the prisoner 
brought before the court nor should it be necessary to require an order 
signed by a judge or a magistrate>, as the case m:ay he." 

This n"c<nnmendatiun was approved provided that an order 
of a clerk would only have force in the province in which he 1s 
appointed. 

25. On the basis of representations received by letter dated 
March 19, 1968, from Mr. A. L. Pearson, Assistant Depufy 
Attorney General of British Columbia, it was recommended that 
a new paragraph (d) be added to Section 120 worded along- tll(~ 

following- lines:-
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"doing anything that is intended to make it appear that he or some 
other person has died" 

26. A·merican Contract Bridge Leag·ue-Ross, Banks and D'yson 
v. Regt'na 

The Commissioners did not approve representations received 
from Mr. Irving Goodman and Mr. Eric Murray, Barristers of 
Toronto, on behalf of the American Contract Bridge League that 
the Criminal Code be amended to render inoperative in future 
cases the Reasons for Judgment delivered by the Supreme Court 
of Canada on June 24, 1968, in Ross, Ranks and Dyson v. Her 
Jl.1aiest)' The Queen 

27. Pari-m~ttuel betting-Regina v Gruhl and Brennan 
The Commissioners considered the Reasons for Judgment 

delivered by Magistrate Gardner of Weiland, Ontario, in Regina 
'lJ. Gnthl and Brennan This case involv~d receiving and delivering 
money for a fee to race-tracks to be wagered through pari-mutuel 
systems The learned l\!agistrate held this \\'as iwt a violation of 
Section 177(1)(e) of the Criminal Code. 

A majority of the Commissioners recommended that no action 
be taken at this time, but indicatecl the matter could be reviewed 
at a later elate if, as was suggested, the service might be 

. improperly used to promote book-making .. 

28. Criminal Code-Section 179 ( 1) (e) 

The Commissioners considered the suggestion made by Mr. 
C. M. Powell, of the Department of the Attorney General of 
Ontario, that Section 179 ( 1) (e) of the Criminal Code be amended 
to include the word "property". 

This recommendation was not approved, but it was suggested 
that officials of the Department of Justice at Ottawa might refer 
Mr. Powe11's representations to the Department of Consumer 
and Corporate Affairs for its consideration on the question 
·whether legislation along the lines suggested is required for the 
protection of consumers 

29. Code of Procedure for Coroners Inquests 

The Commissioners considered a paper prepared ·by Mr. 
Bowman pertaining to the suggestion by Chief Justice Thane A. 
Campbell of Prince Edward Island that " ... it is essential that 
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the code of procedure for coroners inquestS should be enacted by 
the Parliament of Canada". The Commissioners. were of the 
opinion that there is no need of federal. legislation for this 
purpose. 

30. Pre-trial Detention and Bail 
The Commissioners also considered an interim report dated 

February 29, 1968, on Pre-trial Detention and Bail prepared by 
the Canadian Committee on Corrections under the Chairmanship 
of Mr. Roger Ouimet of the Superior Coutt of Quebec. 

The Commissioners agreed with the recommendations in the 
report: 

(a) That the onus of justifying pre-trial detention should . 
rest upon the prosecution rather than upon the accused 
to justify his release from custody; . 

(b) That society is not warranted in .inflicting grea~er harm 
on a person, although his guilt is ultimately established,. 
than is absolutely necessary for the protection of society; 
and 

(c) That the concept of release on bail be enlarged to include 
the release of an accused person upon his solemn under­
taking to appear. 

The Commissionets recommended that the following passage 
from the report be qualified by adding the italicized words. 

"The Committee considers that it is self evident from the ·stand­
poiilt of human rights that an accused should not be incarcerated pend­
ing trial unless it is required for the protection of the public and to 
assm·e his attendance at trial." 

The Commissioners agreed in principle with the following 
passage in the report: 

"The Committee is of the opinion that it. would be highly desir­
able to conduct continuing Educational Programs for Justices of. the 
Peace who frequently have to make decisions of great consequence to 
the imlividuals directly affected by them and to ihe community at 
large, sometimes with very little preparation for the heavy responsi­
bility involved. The Committee strongly urges the preparation of a 
booklet on the subject of bail to serve as a guide to· Justices of the 
Peace and the Police. Such a booklet should be prepared by the 
Department of Justice and the Departments of Justice or Departments 
of the Attorney-General of the different Provinces in collaboration." 

While the Commissioners agreed that where bail is opposed 
the defence should be entitled to an order prohibiting the publi-



:·· 43 

:.: .'cation of the proceedings and that legislation should be enacted 
· ...... ·.'to so provide, they recommended that the result of the application 

be a matter of public record. 

The report also recommends as follows : 

"The Committee is of ihe opinion that there should be a central 
registry in each Province for the purpose of maintaining a recpr!i of 
those persons charged with indictable offences who are on bail so that 
this information would be readily available to the Judge, Magistrate, 
Justice or Police in connection with a further bail application." 

The Commissioners recognized the desirability of having this 
kind of information available, but recommended that this should 
not be a matter of statutory requirement. 

The report further recommends : 

"Statistics· are not now available on a comprehensive basis with 
respect to the number of persons released on bail charged with indict­
able offences who commit indictable offences while on bail, and the 
relationship of a prior criminal record to the probability of the com­
mission of an indictable offence while on bail 

The Committee recommends: 

That such statistics be collected on a comprehensive bas·is as a g1~ide 
to f-uture pmctice" 

The Commissioners agreed with this recommendation. 

The Commissioners also agreed with the following recom­
mendation, subject to the qualification that release upon entering 
into a solemn undertaking be a distinct alternative to bail and 
that this be .borne in mind throughout in relation to the report. 

"The Committee recommends only one major change in the sub­
stantive Law of Bail namely that the term 'admit to bail' be extended 
to include release of the accused in appropriate circumstances ·upon his 
entering into .a solemn undertaking to appear and that sections 451, 
463 and 710 o£ the Criminal Code be amended accordingly to permit 

:: · the release of an accused upon his entering into a solemn undertaking 
to appear, without entering into a recognizance, furnishing sureties or 
making a deposit. The Committee recommends that breach of such a 
solemn undertaking be constituted an offence and that section 125 of 
the Criminal Code he amended to this effect This change is based on 
the proposition that release upon a solemn undertaking rather than . 
upon a recognizance, would, in many cases, be more meaningful and 
dignified and equally effective, with concomitant correctional advan­
tages. As has been earlier pointed out, in practice where an a<;cused 
has been admitted to bail on his own recognizance, no effort has gel~e­
rally been made to establish that he is of sufficient worth to m~ke the 
forfeiture clause of any value." 
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The report further recommends : 

"The Committee considers that Legislation is also ne~essary to 
correct abuses and misconceptions which have crept into the Canadian 
Bail System and the Committee therefore recommends that Legisla­
tion be enacted to give effect to the following principles: 

"1 That a person charged with an offence shall be admitted to bail 
hy the Court, Judge, Magistrate or Justice of the Peace having 
jurisdiction to do so upon proper Application being made or upoti 
the appearance of such person l.Jefore such Court,· Judge, Magi­
strate or Justice of the Peace unless: 

(i) It is made to appear that there are reasonable grounds for 
believing that the accused will not attend to stand his Trial 
if released on bail, or 

(ii) It is made to appear that there are reasonable grdunds for 
believing that the protection of the public requires that the 
accused be kept in custody pending his Trial. 

2 On Application by the accused or his ·counsel, the Judge, Magi­
strate or Justice of the Peace shall make an Order prohibfting the 
pul.Jlication o£ the proceeding If the accused is not represented by 
Counsel, the Judge, Magistrate or Justice of. the Peace shall inform 
the accused that he is entitled to apply for an Order prohibiting · 
the publication of the proceeding.· 

3 On any such Application to be admitted to· bail or bail hearing, 
the Criminal record of the accused may be read 01~ filed but the 
Judge, Magistrate or Justice of the Peace shall not be required to 
i1~fer from the accused's record alone that the accused will not 
likely appear al his Trial or that his release on bail would not be 
in the Public interest 

4 On any such issue either the prosecution or the defence may intro­
duce any evidence relevant to the issues to be decided by the 
Judge, Magistrate or Justice 

5 Where the Judge, Magistrate or Justice decides that the accused 
may be admitted to bail he shall direct that the aceused be released 
upon his solemn undertaking to appear or upon his O¥fn recogni­
zance without furnishing sureties or making a deposit unless he 
has reasonable grounds to believe from the seriousness· of the 
offence the antecedents of the accused or· other circumstances that 
there is a likelihood that the accused will not attend to stand his 
Trial unless he is required to enter into a recognizance with one 
or more Sureties or deposit security in such amourit as the Judge, 
M agistt ate or Justice considers sufficient to ensure his appearance,;' 

\iVith respect to paragraph numbered 1 the Commissioners 
recommended that the word "wil1'1 in subparagraph (i) be 
changed to "may" and that the grounds upon which hail may be ·· 
refused set out in subparagraphs (i) and (ii) be enlarged to 
include generally the "public interest". 
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The Commissioners agreed with paragraph numbered 2, sub­
ject to the qualifications already mentioned in paragraph 36. 

With respect to paragraph 3 the Commissioners were of the 
opinion that while the matters referred to therein were matters 
in respect of which the Crown should satisfy a Judge, Magis­
trate, etc., these should not be codified. 

With respect to paragraph 4 the Commissioners were again 
of the opinion that this is not a matter which should be codified 
although they agreed with the recommendation. 

The Commissioners agreed with paragraph numbered 5. 

The report recommends that: 

"We think that the police ought to be empowered prior to his 
appearance before a Justice to release on bail a person who is held in 
police custody with respect to an offence: 

(a) punishable on summary conviction, or 

(b) an indictable offence within section 467 of t~e Criminal Code." 

The Commissioners agreed with this recommendation, but 
suggested that consideration be given to including offences which 
may be tried on summary conviction or on indictment and exclud­
i:ng cases where a warrant of arrest has been issued. 

The Commissioners agreed with the recommendation that the 
power to release on bail should be vested in the senior officer 
in charge of the police station or lock-up where the accused is in 
custody. It should be understood that this means the senior 
officer in cha.rge and on duty. 

The report further recommends: 

"In accordance with the principles previously expressed release on 
bail should he mandatory unless the officer in charge has reasonable 
grounds to believe: . 

(a) That if released on bail the accused will not appear at his trial, or 

(b) His release would endanger the public or himself." 

The Commissioners dicl not agree \;.;.rith this recoriunendation 
ln their opinion there should be unfettered discretion in police 
officers exercising this function and that there should be no 
statutory requirement of the kind mentioned. On the other hand 

,,, ,, ''the Commissioners recommended that as an administrative 
\?: matter the police should be encouraged to govern themselves in 
:t>'accordance with the recommendation. 
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The Commissioners agreed with the following recommenda­
tion subject to .the additional condition that an accused shall not 
leave or attempt to leave the jurisdiction. . 

1 
. 

"The committee considers that some or all of the following con­
ditions might be appropriate in certain cases.: 

(a) That the accused will report at designated intervals to the police 
or other designated person. 

(h) That the accused will give notice of any change of address 

(c) That the accused will reside at a certain place. 

(d) That the accused will remain away from the Complainant. 

(e) That the accused· will not intimidate witnesses or engage in 
criminal misconduct I 

(f) That the accused will surrender his passport. 

The Commissioners agreed that the legislation should author­
ize the c.ancellation. of bail on breach of any of the crnditions 
upon wh1ch release 1s granted. · · 

The Commissioners agreed that the use of professional bonds­
men be prohibited. 

31. Items held over 

It was agreed that the items on this year's ·agenda which 
were not dealt with should be placed on the agenda for next 
year's meeting. 

32. Election of officers 

Mr. Mcintyre was elected Chairman and Mr. Christie was 
elected Secretary for the ensuing year. 



47 

MINUTES OF THE CLOSING PLENARY SESSION 

(FRIDAY, AUGUST 30TH, l968) 

2.00 p.m. -. 3.10 p.m. 

The plenary session resumed with the President, Mr. M. M. 
Hoyt, Q.C., in the chair. 

Report of Auditors 
Mr. Crosby reported that he and Mr. Balkaran had examined · 

the statement of the Treasurer and certified that they had found 
it to be correct. 

On motion, the report of the Treasurer was adopted. 

Report of Uniform Law Section 

Mr. M. M. Hoyt, Q.C., Chairman of the Uniform Law Sec­
tion, presented' the following report: 

The Uniform Law Section had thirty members in attendance. 
This section adopted a new Accumulations Act, a new Testa­
mentary Additions to Trusts Act and an amendment to the 
Uniform Wills Act; It also considered a Report on Permanent 
Numbers for Statutes and adopted a Decimal System of 
Numbering. 

Reports on other matters were considered and 1eferred back 
to the same or other Commissioners for further reports at the 
next meeting of the Conference with drafts giving effect to 
the decisions on policy made at this meeting. 

Repo?'t of Criminal Law Section 

Mr. A. R. Dick, Q.C., Chairman of the Criminal Law Section, 
presented the following report: 

Seventeen members of the Conference contributed to a 
detailed review of the omnibus Bill C-195 to amend the Crim­
inal Code and associated statutes. In addition to the discussion 
of the proposed amendments there were recommendations for 
the amendment of other provisions of these statutes. Certain 
items of the agenda were carried over to the next meeting of 
the Section in order that the fullest discussion might be avail-
able for the pending amendments to the Criminal Code, which 
were considered to be the most important business before the 
Section. 
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Mr. J. G. Mcintyre, Q.C. was elected Chairman and 1h. 
D. H. Christie, Q.C. was elect.ecl Secretary for the next year. 

. I 
The section recorded its unanimous appreciation to the Minis­

ter of Justice, the Deputy Minister and the Assistant Deputy 
Minister for the opportunity that has been extended to the Com­
missioners for constructive comment upon the proposen amend­
ments to the Code. 

A pp1·eciations 

Mr. Campbell, on behalf of the Resolutions Committee maven 
the following resolution, which was unanimously adopted: 

RESOLVED that the Conference express its sincere apr~reciatimi, · 

(a) to The Honourable L. R. Peterson, O.C, LL D .. l\finis­
ter of Labour and Attorney General of the Province 
of British Columbia, for the very enjoyahle iinner on 
Monday evening; · 

(b) to the wives of the British Columbia Commissioners 
for their kindness in making welcome the wives of visit­
ing members of the Conference by arranging totus and 
visits to the many sight-seeing locations in the area of 
Vancouver, and in other ways adding so much to the 
pleasure and enjoyment of their visit; 

(c) to Mr. and Mrs. Mel. Hoyt for their most clelightfnl 
reception on Wednesday noon at which the Conimis­
sioners and their wives found opportunity to mingle 
and relax together; 

(d) to the British Columbia Commissioners and their wives 
for the excellent arrangements for the meeting ancl 
in particular for the happy balance betweeri business and 
pleasure; 

AND FURTHER BE IT RESOLVED that the Secretary be 
directed to convey the thanks of the Commissioners to all those 
who contributed to the success of the fiftieth annual meeting. 

The Secretary was also instructed to convey the thanks·· of 
the Commissioners to the management and staff of the Van­
couver Airport Inn for the excellent accommodation and forthe 
efficient and friendly service extended to the Commissioners 
and their wives which helped in making the meeting of the Con­
ference so successful and enjoyable. 
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Notes d' Appreciation 

Au nom du Comite des Resolutions, Monsieur Campbell e1nit 
la motion suivante qui a ete approuvee a l'unanimite: 

. I 

R:EsoLu que la Conference exprime ses plus sincercs remer­
ciements, 

(a) a l'Honorable L. R. Peterson, C.R., LL.D., Mi11istre. 
du Travail et Procureur General de la Colombie Bri­
tannique, pour I' excellent diner du lundi soir; 

(b) aux epouses des commissaires de la Colombie Britan­
nique pour la gentillesse avec laquelle elles ont ac­
cueilli les epouses des autres membres visiteurs de la 
Conference en organisant des tournees et des visites 
aux nombreux sites chers aux touristes clans la region 
de Vancouver et en rendant le11r sejour agreable de 
mille autres far;ons; 

(c) a Monsieur et Madame Mel. Hoyt pour la magnifigue 
reception qu'ils ont offerte mercredi midi et an cours 
de laquelle les commissaires et leurs epouses ont pu 
lier connaissance et se distraire, 

(d) aux commissaires de la Colombie Dritannique et a leurs 
epouses pour l'excellente organisation de la reunion ei. 
plus specialernent pour l'heureuse ambl.ance qu'ils ont 
reussi a creer, joignant si bien l'u.t.ile a l'agreahle; 

ET FIN ALEMENT, la Conference prie son secretaire de 
transmettre les remerciements de ses membres a tous ceux qui 
ont contribue au succes de cette cinquantieme reunion annuelle. 

Report of Nominating Committee 
Mr. Rutherford, on behalf of the Nominating Committee, 

submitted the following nominations for officers of the Con­
f~rence for the year 1968-69: 

Honorary President 

President 
1st Vice-President 

2nd Vice-President 

Treasurer 
Secretary 

. M. M. Hoyt, Q.C., Fredericton 
. R. S. Meldrum, Q.C., Regina 

E. Colas, Q.C., Montreal 

J. E. Hart, Q.C., Ed-monton 

W. E. Wood, EdmQnton 

W. C. Alcombrack, Q.C., Toronto 

::·::: The report of the committee was adopted and· those nomi-
<<inated were declared elected. 
}f\ 
\\\: 
~{({: 
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Ne.xt Meeting 

The chairman indicated thai the next annual meeting of the 
Canadian Bar Association was to be held in Ottawa, August 
31st to September 6th, 1969. Mr. Maxwell asked for an expres­
sion of opinion as to the exact location of the next meeting of 
the Conference. After some discussion,. it was agreed that the 
next meeting be held in o1" near Ottawa, from Monday to Friday, 
inclusive, of the week immediately preceding the meeting of 
the Canadian Bar Association, and that the Commissioners for 
Canada arrange the site of the next meeting in ·consultation 
with the Executive. 

The Hague C onfe1·ence · 

1\1 r. Dowker, chairman of the special committee appuinterl at 
the opening plenary session, presented the following report: 

The Committee recommends that this Conference, \ 
(i) express its pleasure that the Government· of Canada is 

to adhere to The Hague Conference on Private Inter­
national Law 

(ii) express to the Government. its appreciation of the 
proposal to include in the Canadian delegation to the 
Hague· Conference a ·member named by this Conference 

(iii) assure ·the Government that this Conferenc.e will be 
happy to participate through its President (or his 
nominee) in the temporary advisory body that is to 
prepare for the next session of the Hague· Conference 

(iv) assure the Government that this Conference will be 
happy to participate in the deliberations and recom­
mendations of the Hague Conference and in the imple­
mentation of its Conventions in Canada, particularly 
in the role of drafting Uniform Acts in pursuance of 
the Hague Conventions 

(v) assure the Government that this· Conference will be 
happy to participate in any National Advisory Com­
mittee that may be established to assist the Govern­
ment's participation in the Hague Conference 

(vi) inform the Government that this Conference will accept 
an invitation of the Government to nominate a mem­
ber to the forthcoming Hague Conference and will 
nominate L. R. MacTavish, Q.C., and as alternate: 
Allan Leal, Q.C. 



The nominees took no 

E. Colas 
G. D. Kennedy 
H. A. Leal 
J. A. Y. MacDonald 
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part in the selection : 

L. R. MacTavish 
G. S. Rutherford 
J. W. Ryan 
\lif. F. Bo·wker, Chairman 

The report, on motion, was adopted. 

Uniform Construction Section (concluded) 

Dr. Kennedy spoke further to this matter and Mr. Bowker 
explained the development of the section and the note presently 
required. Mr. MacTavish discussed generally the reasons why 
the Conference decided to delete the section in 1959. After di~­
cussion, a committee composed of Messrs. Thorson anrt Ryan, 
was appointed to determine if this matter should be decided by 
the Uniform Law Section or by the whole Conference at the 
plenary session and to recommend a final disposition of thf 
matter. . 

Close of Meeting 

The President thanked the members for the assistance and 
co-operation he had received quring the year and at. the current 
meeting. 

The President elect, Mr. R. S. Meldrum, Q.C., expressed his 
appreciation at being elected President for the following year 
and indicated that he would carry out his duties to the best of 
his ability. 

At 3.10 p.m. the meeting adjourned. 

STATEMENT OF PROCEEDINGS 

Statement of Mr. M. M. Hoyt,. Q.C., representing the Con­
ference of Commissioners on Uniformity of Legislation in 
Canada, presented to the 50th Annual Meeting of the Canadian 
Bar Association at Vancouver on September 2nd, 1968. 

The Conference held its 50th Annual Meeting at the Van­
couver Airport Inn, from the morning of Monday, August 26th 
to the afternoon of Friday, August 30th. There were forty­
seven members in attendance representing all the provinces, the 
Federal Government, the Yukon and the Northwest Territories 

The Uniform Law Section had thirty members in attendance. 
This section adopted a new Accumulations Act, a new Testa-
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mentary Additions to Trusts Act and an amendment to the 
Uniform \tVills Act. It also considered a Report on Permanent 
Numbers for Statutes and adopted a Decimal System of 
Numbering. 

The Criminal Law Section had seventeen members in atten­
dance. This section reviewed in detail the omnibus Bill C-195 
to amend the Criminal Code and associated statutes. In addi­
tion to a discussion of the proposed amendments there were 
recommendations for the amendment of other provisions in these 
statutes. 

It was also resolved in plenary session that ihe Conference 
be prepared to assist in preparing and recommending uniform 
Acts based on Conventions originating from the Hague 
Conference. 

The Executive for the year 1968-1969 is: 

Honorary President M. M. Hoyt, Q.C., Fredericton, N.B. 

PresV:lent . . . . . . . . . . . .. R. S. Meldrum, Q.C., Regina, Sask. 
First Vice-President 

Second Vice-President 
Treasurer 
Secretary 

Emile Colas, Q.C., 1\lfontre.al, P.Q. 
John E. Hart, Q.C., Edmonton; Alta .. 

W. E. Wood, Edmonton, Alta. 

. W. C. Alcombrack, Q.C., 
Toronto, Ont. 

Respectfully submitted,· 
M. M. HoYT 



53 

APPENDIX A 

AGENDA 

OPENING PLENARY SESSION 

1. Opening of Meeting. 
2. Minutes of last Meeting. 
3. President's Address. 
4. Treasurer's Report and Appointment of .Auditors. 
5. Secretary's Report . 

. 6. Appointment of Resolutions Committee .. 
7. Appointment of N aminating Committee. 
8. Publication of P~oceedings. 
9. Next Meeting. 

UNIFORM LAW SECTION 

1. Adoption- Report of Alberta Commissioners (see 1967 
Proceedin.gs, page 23) 

2. Amendments to Uniform Acts- Report of Mr. Tallin (see 
1965 Proceedings, page 25) 

3. Common Trust Funds- Report of British Columbia Com­
missioners (see 1967 Proceedings, page 20) 

4. Consumer Protection Legislation- Report of Ontario Com­
missioners (see 1967 Proceedings, page 19) 

5. Contributory Negligence (Last Clear Chance)- Report of 
British Columbia Commissioners (see 1967 Proceedings, 
page 20) 

6. Contributory Negligence (Tortfeasors)- Report of Alberta 
Commissioners (see 1967 Proceedings, page 21) 

7. Decimal System of Numbering- Report of Commissioners 
for Canada (see 1967 Proceedings, page 21) 

8. Foreign Torts- Report of Special Committee (see 1967 
Proceedings, page 24) 

9. Interpretation Act- General discussion (see 1967 Proceed­
ings, page 24) 

10. Judicial Decisions affecting Uniform Acts- Report of Nova 
Scotia Commissioners (see 1967 Proceedings, page 21) 
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11. Limitation of Actions- Report of Alberta Commissioners 
(see 1967 Proceedings, page 25) 

12. Occupiers' Liability- Report of British Columbia Commis­
sioners (see 1967 Proceeditigs, page 25) 

13. Perpetuities and Accumulations- British Columbia Com~ 
missioners (see 1967 Proceedings, page 25) 

14. Personal Property Security- Report of Manitoba· Commis­
sioners (see 1967 Proceedings, page 26) 

15. Testamentary Additions to Trusts- Report of Saskatche­
wan Commissioners (see 1967 Proceedings, page 26) 

16. Testator's Family Maintenance Act- Report of Prince 
Edward Island Commissioners (see 1967 Proceedings, 
pages 22, 26) 

17. Trustee Investments-Quebec Commissioners (see 1967 
Proceedings, page 27) 

18. Unsatisfied Judgment Funds. Rep~rt of Northwest Terri­
tories Commissioners-(See 1967 Proceedings, page 28) 

19. Wills Act (re Fiszhaut)- Report of British Columbia Com­
mtsstoners (see 1967 Proceedings, page 22) 

20. New Business. 

CRIMINAL LAW SECTION 

1. Discussion of Bill C-195- An Act to amend the Criminal 
Code, the Parole Act, the Penitentiary Act, the Prisons 
and Reformatories Act and to make certain consequen­
tial amendments to the Combines Investigation Act and 
the Customs Tariff- which received first reading in the 
House of Commons on December 21, 1967. 

2. Consideration .of various representatiOns received by the 
Department of Justice, including proposed new amend­
ments to the Criminal Law, re Bill C-195. A memOl·­
anclum in relation to these proposals will be circulat.ed .. 
by 1v1r. Christie prior to the meeting. 

3. Report of 1\{r. Bull and Mr. Common regarding the research 
and preparation of recommended amendments to the 
present law of theft and related offences by the Crim­
inal Law Institute, University of Toronto (Item 3 of 
1967 Minutes). 
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4. Consideration of paper by Mr. Hart and Mr. Christie relating 
to proof of age in criminal proceedings (I tern 6 of 1967 
Minutes). This paper will be circulated prior td the 
meeting. 

CLOSING PLENARY SESSION 

1. Report of Criminal Law Section. 

2. Appreciations, etc. 

3. Report of Auditors. 

· 4. Report of Nominating Committee. 

5. Close. of Meeting. 

;:t 
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APPENDIX B 

(See page 22) 

TREASURER'S REPORT 

FoR THE YEAR 19(]-68 

Balance on Hand-August 10, 1967 $5,90144 

RECEIPTS 

Government of Canada 
Sept. 21, 1967 $ 200.00 

(1967 Contribution) 

Province of Quebec 
March 18, 1968 

Province of P.E.I. 
March 18, 1968 

Province of New Brunswick 
March 18,, 1968 

Province of Manitoba 
March 18, 1968 

Province of Newfoundland 
March 18, 1968 

Province of Saskatchewan 
March 18, 1968 

Province of Alberta 
March 18, 1968 

Province of British Columbia 
May 24, 1968 

Province of Nova Scotia 
May 24, 1968 

Province of Ontario 
May 24, 1968 

Government of Canada 
May 24, 1968 

Bar of Province of Quebec 
July 19, 1968 

Bank Interest-October 31, 1967 

Bank Interest-April 30, 1968 

Rebate of Sales Tax-Ontario 

TOTAL RECEIPTS-Carried Forward 

20000 

100.00 

200.00 

200 00 

200.00 

200.00 

200 00 

200.00 

200.00 

200.00 

200.00 

100.00 $2,400.00 

79.95 

72.78 

150.36 

$8,604.53 
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DISBURSEMENTS 

Petty Cash (Mr Alcombrack) 
November 17, 1967 

CCH Canadian Limited-Printing 
Letterheads (Dec. 6, 1967) 

Clerical Assistance Honorariums- . 
December 6, 1967 

Secretary-Honorarium­
December 6, 1967 

CCH Canadian Limited-Printing 
1967 Proceedings 

(March 18, 1968) 

$8,604 53 

$ 30.00 

17.64 

175.00 

150 00 

3,211.~0 

Total Disbursc·ments $3,584 24 

$5,020.29 Cash in bank-July 19, 19.68 

$8,604.53 $8,604.53 

August 19, 1968 W. E. Vlfoon, TREASURER 

The undersigned have examined the statement of the Treasurer 
and the books of account and records made available to us and hereby 
certify that we have found the statement to be correct. 

Dated at Vancouver, British Columbia, 28th day of August, 1968. 

(signed) A. C. Dalkaran, 
H. E. Crosby. 



Proceedings 

58 

APPENDIX C 

(See payc 22) 

SECRETARY'S REPORT, 1968 

In accordance with the resolution passed at the 1967 meeting 
of the Conference (1967 Proceedings, page 17), a report of the 
proceedings of that meeting was ptepared, ·printed and distri­
buted to the members of the Conference and to the persons whose 
names appear on the Conference mailing list. Arrangements "Yvere 
made with the Secretary of the Canadian Bar Association for 
supplying to him, at the expense of the Association, a sufficient 
number of copies to enable distribution of them to be made to tlv~ 
members of the Council of the Association 

The gratitude of the Conference is again extended to .:\I r John 
Cannon, the Legislative Editor in the. Office of the. Legislauve 
Counsel of Ontario, who has rendered valuable assistance hy 
making arrangements for and supervising the printing, proof 
reading and distribution of the Proceedings. 

I would like to express my appreciation to l\1r. R. T-T. Tallin 
for acting as Secretary in my absence at the meeting held in 
St. John's, Newfoundland, and for transcribing his notes and 
forwarding them to me with dispatch. 

Appreciations 

J n accordance with the resolution adopted at the closing 
plenary session of the 1967 meeting of the Conference (1967 
Proceedings, page 38), letters of appreciation were senl to all 
concerned. Again may I extend my thanks to l\fr. Tallin for 
taking care of this matter. 

Sales Tax 

Applications for remission of Sales Tax amounting to $472.55, 
paid in respect of the printing of the 1967 Proceedings, were 
made to the Federal Government and the Ontario Government. 
A refund of $150.36 was received from Ontario and forwarded to 
lhe Treasurer. 
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Jn Ji.,1emoriam-John Delatre Falconbridge 
Since the last meeting of the Conference, we have lost an 

eminent lawyer and educator who was a founding member 6£ 
this Conference. 

Dr. Falconbridge acted as Secretary of the Conference from 
1918 to 1930, when he became its President, remaining in office 
until 1934. He was always deeply interested in the work of the 
Conference and during the early years was the backbone and 
driving force of this body. Dr. Falconbridge maintained his 
interest in the work of the Conference until his death this month 
at the age of 93 .. I am sure that all members of the C<1nferencc 
join in recording our deep sense of. loss occasioned by his death.\ 

W. C. ALCOMBRACK, SECRETARY 
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APPENDIX D 
(See page 23) 

REPORT ON THE PARTICIPATION OF CANADA IN 

THE HAGUE CoNFERENCE ON PRIVATE INTERNATIONAL LAw 
At the 1966 meeting of the Uniformity Conference Mr. Ryan 

on behalf of the Commissioners for . Canada reported to the 
Uniform Law Section on the steps being taken for Canada's 
participation in The Hague Convention on Private International 
Law, and in the International Institute for the Unification of 
Private Law. (Proceedings 1967, p. 19.) 

Dr. Horace Read reported to the plenary session of the Con­
ference (Proceedings 1967, Appendix Z, p. 247) and recommended 
that no action should be taken by the Conference until its 
assistance was requested. He expressed himself ~3.s being of the­
view that the Uniformity Conference should be prepared to assist 
the Governments of Canada and the Provinces in any practical 
way and should therefore, when requested to do so, (a) give its 
advice and assistance and (b) designate persons, not necessarily 
from its membership, who are best qualified to make a construc­
tive contribution to the solution of particular problems of inter­
national uniformity of private law from time to time. 

Following consultation with the Provinces, Canada has made 
formal application to accede to The Hague Conference on Private 
International Law. While accession will not likely be formally 
accepted until sometime in September, the response of the 
majority of States has been favourable to Canada's participation. 

To meet the requirements of the Conference Statute, the 
Department of Justice of the Government of Canada has been 
designated as the Canadian "National Office". 

The 11th Session of The Hague Conference will be held in The 
Hague from October 7th to October 26th, 1968. The Canadian 
delegation to this session will consist of six delegates. 

The proposed Canadian delegation of six members is large in 
relation to the number of delegates from other countries to 
sessions of The Hague Conference, but that number is the 
smallest number that would permit a representation consistent 
with the realities of Canada's legal systems and institutions. 

It is intended by the Government of Canada that the delega­
tion comprise a member named by the Department of Justice, a 
member named by the Conference of Commissioners on Uniform­
ity of Legislation, and four members to be selected from those 
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::::persons named by the Attorneys General of the Provinces of 
}::Canada, one of these persons would be named by the Atturner 
\\{General of Quebec to insure representalion of the civil law or 
}:~hat Province; the three remaining nominees would be repre­
C: sentative of the common law Provinces. 
I': A small advisory body, on which it is hoped the President of 
Ii:ithe Uniformity Conference will serve, wiil be organized as 
··:quickly as possible to assist the National Office in preparing for 

i/:\ihe next session of The Hague Conference in October, 1968. 
:: ,. The documentary preparation for Canada's accession to The 
I<:Hague Conference was only recently completed and as a conse­
}:<quence no recommendations have been prepared for the particular 
::(.role of the Uniformity Conference, or to establish a Nationa.ll 
:::;Advisory Committee to assist the National Office in preparing 
,. 'for Canada's participation in the Conference. However, it_ is 
( 'inticipated that one role that the Uniformity Conference -vvill be 
if ~sked to assume in this matter will be that of a drafting hody \ 
:.:_:for uniform Acts based on model uniform statutes, or interna­
:ittional Conventions, resulting from Canada's participation in The 
} iHague Conference. 
,;.,_' It seems to your Canada Commissioners that the Uniformity 
jf(:onference is uniquely equipped for that role; it is the only 
_;\J)ody now in existence representative of all jurisdictions in 
'' 'Canada that prepares and recommends uniform Acts, and has the 

most experience in the preparation of draft uniform legislation 
for the use of all jurisdictions in Canada. 

It is hoped, therefore, that the Uniformity Conference ·will 
,agree to name a delegate from among its membe1·s to the session 

:;of The Hague Cqnference in October and be prepared to assist· 
<subsequently in preparing and recommending uniform Acts base(l 

( on Conventions originating from Th~ Hague Conference 
.. . This Report is made with the intention of preparing the 
·:,.:.ground for a formal request for assistai1ce to the Uniformity 
... : (-:onference from the Government of Canada. The formal request 

,)vill be guided by the discussions that will take place at this 
·conference on the matter of the Conference's ability to assist 
Canada's participation in The Hague Conference. 

A11 of which is respectfully submitted. 
D. S. MAXWE~L, 
D. H. CHRISTIE, 

D. s. THORSON, 

J. w. RYAN, 

Commissioners for Canada 
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APPENDIX E 

(Sec page 25) 

ADOPTION 

REPORT OF THE ALBERTA Co:rviMISSIONERS 

At the 1967 Conference, the matler of adopti~n was 1·eferred' 
hack'to Alberta for a further report at this meeting with a draft 
giving effect to. the decisions on policy made at that meeting 
f1967 Proceedings, p. 23]. Attached to this report is the draft 

s·tatute we have prepared and on which we offer the following 
comments· 

1 Section 1 (1) contains the substantive statement as to the 
status of an adopted child and embodies the concept of wl1at 

we shall for convenience here call "ahsolute adoption", now 
enacted in British Columbia, Alberta, Ontario and Nova Scotia. 
Under this concept, the adopted child is deemed io be the natural 
child of his adoptive parents for all purposes and his rela1. ionship·. 
v1rith his natural parents is completely severed. \Ve have been 
explicit in stating that the change of status is .effective as of the 
(1at~ of the making of the adoption order. vVe have done so only 
to avoid a possible misinterpretation of section 1 ,vherehy the 
adoption order itself might be thought of as having retroactive 
effect to the date of birth of the adopted chi1d because of the nse 
of the words "as if the adopted child bad been horn. in lawful 
wedlock to the adopting parent". As the adoption order has only 
prospective effect, it will not operate to affect any interest in 
property or right ihat vested in the arlopted child or anyone else 
hefore the making of the adoption order. 

The change of status is effective on the "making" of the 
adoption otder. Each province may be faced with an important 
technical point here if its laws require that a couri rinler is elfec­
tive only when it is "entered" or· otherwise recorded ·with the 
clerk of the court. If that is the case, then other appropriate 
wording would be necessary in place of the word Hmaki.ng". 

Vve take our instructions to be that no atteri1pt is to be 
made to establish the status of an adopted child by definition 
and accordingly we have omitted anything equivalent to tbe 
following: 

"(3) Any reference to 'child', 'children' or 'issue' in any will, con­
veyance or other document, whether heretofore or hereafter made, shall 
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unless the contrary is expressed be deemed to include an adopted 
child " 

[S.A.1966, c 13, s. 58 (3)]1 

z. Section 1 (2) deals with the relationships between all other 
persons as a result of the adoption order and follows the 

: wording of the Ontario and Nova Scotia sections which are a 
: slightly more elaborate version of the provision in the British 

Columbia and Alberta Acts. While we felt that there might be · 
a better and plainer way of stating this, we were unable to 

1 eclraft it to our own satisfaction . 

. 3. Section 2(1) makes the concept of absolute adoption extend 
to all adopti~ns rna~~ under previous legislation. This gives 

1 

effect to the pohcy dec1s1on made last year that the statement of 
status should have retroactive effect. The last portion of· the 
~ubsection affords protection as to rights vested prior to the 
commencement of the section and would be a necessary provi­
sion where a province introduced the concept of absolute adop-

•. tion for the first time. 

:• 4 Section. 2(2) states in effect that the concept of ahsolute . 
adoption does not affect any will of a testator dying hefore 

. the commencement date of the province's first adoption l.egisla-
: tion or any instrument made before that date. This follows 

British Columbia's section 10 (6) and provides a cut-orf date 
unlike the Ontario and Alberta provisions, which do not. 

It is relevant to note here that Aikins, J. held in Re Dunsim£i1' 
. WW (1968) 63 \li!\VR 321. (B.C.) that a child adopted in Ontario 

in 1948 was entitled to take under a gift to great grandchildren 
: in a will made in 1937 by a testatrix domiciled in British 
•· Columbia. The court held that Re Gage was not applicable and 
: that the British Columbia equivalent of our proposed sections 1 
. and 2 coupled with the British Columbia equivalent of proposed 
•. section 3 [foreign adoptions] operate to enable the adopted child' . 
:·to take [see pp. 331-337]. 

5. Section 3 deals with the recognition of foreign adoptions and 
is a variation of Alberta's section 63 quoted in our report last 

year [see 1967 Proceedings, p. 12lJ and agreed to by the Con­
•: ference last year. The draft section uses the phrase "province or 
•:territory of Canada or of any other country, or part thereof" in 
•\\preference to "jurisdiction", a word to be avoided in view of its 
•::variety of meanings. We also added the phrase "before or after 
\the commencement of this section" so as to ensure that the 
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section will apply to foreign adoptions whenever made and not 
merely to those made after the commencement of the section. 

6. The four provinces having absolute adoption legislation 
have a provision equivalent to the following in their Acts: 

"[Section l does l not apply, for the purposes of the laws relating 
to incest. and to the prohihited degrees of marriage, to remove any 
persons from a relationship in consanguinity which, but for this section, 
would have existed between them.." 

Its inclusion in a statute of a Canadian province presents 
problems which do not arise in a unitary state such as New 
Zealand, from whose statute the provision is derived. \Ve have 
omitted this provision because we are not convinced that its 
inclusion is necessary or, if it is necessary, that it should .he 
retained it1 this form. We feel. that the Conference should, in 
any event, first examine the provision and particularly the 
assumption upon which it is based. 

From the content of the provision, it. is fair to say that it is 
based on the assumption that, since the province has the power 
to create the status of an adopted child and does so ''for all 
purposes", the status is created for all pmposes of all federal 
laws as well as all provincial laws. 

If this assumption is valid then this question arises: Should 
the province concern itself with specifying exceptions to the· 
application of section 1 in relation to matters within federal 
legislative jurisdiction or should it be left to the Parliament of 
Canada to limit the extension of section 1 to t.hose matters? 
If it is to be left to Parliament then, of course, the provision 
would be omitted. However, if a province chooses to specify 
exceptions, then another question arises as to whether this 
provision should attempt to limit the application of section 1 in 
respect of other fields of federal jurisdiction besides incest and 
the prohibited degrees of marriage and if so, which other fields. 
If the province is competent to specify these exceptions and the 
Parliament of Canada is, at the same time, empowered to limit 
the extension of section 1 to fields within federal jurisdiction, 
then one can envisage the possibility of a hiatus between the 

· federal limitations and the provincial exceptions. 

One might also take the view that the provision is merely a 
declaration by the province that it does not intend to infringe on 
ft>cleral legislative fields, but that is not a compelling reason for 
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its inclusion since there is no. need to proteci this type of 
legislation from constitutional attack by tbe use of such a declara­
tion. If a declaration of that kind were thought necessary, lit 
should, in any event, be in broader terms. 

Apart from this, we feel that, in. any event, the above 
assumption is not valid in so far as it purports to <leal Vi7i1.h the 
·crime of incest. The incest section of the Criminal c·ode 
expressly requires the existence of a blood relationship mid a 
province cannot, in effect, amend the Criminal Code so as to 
make the section applicable to a legally fictitious blood 
relationship. 

Finally, there is the question of whether the above assmnpt 
tion is valid at all. If it is not, then the provinces cannot directly 

:: legislate so as to create the status for all federal purp0ses. A 
province can create the status for all provincial purposes and 
the courts, in interpreting federal statutes, can and undoubtedly\ 
will in most cases take cognizance of the provincial law on adop­
tion to determine whether, for example, "child" in a· federal 
statute includes an adopted child. If this view is accepted, then 
it follows that a province should not include this provision on the 
ground that it is not competent to specify exceptioils to the 
application of section 1 in relation to laws within. federal 
jurisdiction. 

Vve assume from the discussion at last year's Conference that 
the representatives of the Government of Canada will consider 
the advisability of examining federal legislation in certain fields .. 
including citizenship, in relation to the status of adopted children 
so as to make feclera1 hnvs consistent with the adoption la,vs 

the provinces 

In the hope that it complies with the decisions made in 
we commend the attached draft Act for the consideration 

Respectfully .submitted, 

Vl. F. BOWKER 

J. E. HART 

H. G.· FIELD 

W. E. \Noon 
G. Vl. AcoRN 
L L JONES 

Albe1·ta Cnm·missionen . 



66 

THE EFFECT OF ADOPTION ACT 

1. (1) For all purposes, upon adoption, and.with ·.effect as 
of the date of the making of an adoption order, 

(a) the adopted child becomes the child of the adopting 
parent and the a4opting parerit becomes the parent of 
the adopted child, and · 

(b) the adopted child ceases to be the child of the person 
who was his parent before the adoption order was made 
and that person ceases to be the parent of the adopted 
child, 

as if the adopted child had been born in lawful wedlock to the 
adopting parent. 

(2) The relationship to one another of all persons [whether 
the adopted child, the adopting parent, the kindred of the 
adopting parent, the parent beforethe adoption order was made, 
the kindred of that former parent or any other person] shall, fo·r 
all purposes, be. determined in accordance with subsection ( 1). 

2. (1) Section 1 applies and shall 1Je deemed to have alwayE 
applied with respect to any adoption made under any legislation 
heretofore in force, but not so as to affect any interest in property 
or right that has vested before the commencement of this section 

(2) Section 1 does nol apply to the will of a testator dyinf 
·before or to any other instrument made before [insert commence· 
ment date of first adoption legislation in the jurisdiction] . 

. 3. An adoption effected according to the law of any othe1 
province or territory of Canada or of any other country, or par1 
thereof, before or after the commencement of this section, ha! 
the same effect in this Province as an adoption under this Act 
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APPENDIX F 

(See page 25) 

CONSUMER PROTECTION LEGISLATION 

REPORT OF THE 0NTAJHO CoM ilfiSSTONERS 

? At the 1967 meeting of the Conference, a resolution was 
'• adopted directing the Chairman to determine whether a sufficient 
:: number of provinces were interested in the subject of uniform 

consumer protection legislation to make it worthwhile to proceed 
with its consideration and, on the basis of his determination, 

I 

to notify the Ontario Commissioners as to whether they should 
proceed with consideration of the matter and make a report next 
year respecting the principles. (1967 proceedings page 20). 

The President has advised the Ontario Commissioners bF. 
letter dated December 15th, 1967 that seyen provinces expressetl 
positive interest in the subject and he requested that discussion 
of the report made at the 1967 meeting (1967 proceedings page 
52) proceed with any additional report the Ontario Commis­
sioners see fit to make. 

In the week of June lOth, 1968 .a conferen·ce of represent­
atives of all ten provinces and the Government of Canada was 
convened in Toronto to discuss consumer protection and having 
as one of its aims uniformity of methods and controls. The 
interest and participation in the conference was vigorous and 
the attendance included five Ministers. The conference is con-:-
1inuing its work through sub-committees that were set up, with 
further meetings of the full conference likely. One of the ultimate 
aims hoped for is uniform legislation after the problems of policy 
and methods are worked out. 

The Ontario Commissioners recommend that further action 
on uniform legislation be suspended while the Consumer Pro­
tection Conference is making progress and that the Secretary 
he instructed to write to the Secretary of the Consumer Pro­
tection Conference expressing the interest of the Conference of 
Commissioners on Uniformity of Legislation and offering our 
co-operation at any point where the Consumer Protection 

feels it would be useful. 

ARTHUR N. STO!jE, 

for the Ontario Commissioners. 
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APPENDIX G 

(See page 26) 

LIMITATION OF ACTIONS 

REPORT OF THE ALBERTA COMMISSIONERS 

1968 

This report is further to the 1967 report [ 1967 Proceedings, 
p. 172] and the 1967 resolution referring the matter back to the 
Alberta Commissioners. Although the whole of the Uniform Act 
was referred to Alberta in 1966 for re-examination [ 1966 Proceed~ 
ings, p. 26] the main problems arise in conriectiori with tort 
claims· as the 1967 report shows. This report is confined to that 

·topic and it "'~'ill examine the main issues in an attempt tu reach 
agreement on policy. 

We recommend that there be a separate provision for tort 
claims. At present specific torts are 'named in subclauses of 
section 3(l)(c) defamation; (d) injuries to the person; (e) 
injuries to property; (g) fraudulent misrepresentation and those 
sp~cific torts are linked with (a) and (b) claims for penalties, 
(f) claims for recovery of money [except in respect of a del't 
charged on land] ; (h) equitable relief; (i) judgments and (j) any 
other actions. 

VVe recomh1encl a separate part for iort claims. The main 
reason is that we want some special provisions, and in the 
case of the most common torts we want to define when the cause 
of action arises. 

One might object that in a sense we are restoring forms of 
action in that ii will be necessary to classify claims especially as 
between tort and contract. \Ve think, however, that if we define 
the principal claims that are on. the borderline of contract and 
tort and specify that they are to be classed as one or the other 
ihen one will remove the main areas of doubt and certainly 
classification will be simpler than it now is The main obje.ctives. 
are certainty and fairness to both sines--and if the period is 
fair and certain we do not think a plaintiff shoulrl he able to 
have a choice as between contract and tort clepending on tll e 
period that turns out to he the more favourable to him. 



69 

The next question that arises is whether the t.ort section 
should list specific torts. Our view is that Lhis is unnecessary. 
In the past, beginning with the English Act. of 1623, sevetal 
specific t.orts have been listed but this, we suggest, is because 
they have different t.imes, e.g., 2, 4 or 6 years, for different torts. 
\Ve see no point. in this since we recommend two years for all 
torts. In England the period for most torts is t.hree years. 
However it will be recalled that many provinces have passed 
special Acts with periods shorter than two years. Vve think that 
all of these Acts should be repealed. If any special short. periods 

. r e.g., against doctors and hospitals] are to remain [and we 
oppose this] then they should be put in the Limitations Act as 
Alberta did in 1966 1 · 

Tn proposing a Rat two-year period for. all torts, we call 
attention to one problem. The Uniform Act provides a six­
year period for actions for conversion of chattels I sectio1 
3(1)(e)(ii)]. Then in section 45 is a special provision [sub.,. 
section (2)] borrowed from the 1939 English Act \1\'hich extin­
guishes the owner's title. after that period. Tt. may be t.hat no 
.province has enacted this latter provision. This is, however, 
irrelevant. ] f a two-year period is provided for conversion, as 
we propose, then it may be harsh on a plaintiff when section 
45 extinguishes his title. We could of course leave conversion 
at six years hut this spoils the symmetry of our general t\vo­
year pro\'lSJon 

We now come to the question· Should we specify when 
the cause of action arises? Apart from the special issues dis­
cussed below, we think there is no need to define this. J n · 

general the law is clear. Under the Uniform Defamation Act 
the action is complete on publication. In seduction the parents' 
cause of action is complete when the daughter has suffered such 
illness as at common law \votllcl have caused loss of ~1ervices·, 

and where a statute confers on her a cause of action, the Privy 
Coun.cil has held that the cause of action is complete on the 
seduction. In trespass to land the action is complete where the 
trespass occurs but for all practical purposes an action for tor­
tious injury to person or property is complete when damage 
occurs Sometimes tl1is 1s contemporan~ous \•vith the Negligent 
Act as in a car acciclent but other times it is su1)sequent as in 
a manufacturer's negligence under Donogh1te v. Ste'lJenson. A 
recent example is Long et al v. Western Propelle?' Co. Ltd. et al 
(1968) 63 WWR 146 (Man. C.A.). 
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The great difficulty arises where the· claim is on the border­
line of tort and contract. This can arise where the claim is for 
bodily injuries and also for property damage and indeed there 
may be a third category, financial loss, which is usually a claim 
for professional negligence, e.g., against a solicitor or architect. 
The reason for the difficulty is that a cause of action in contract 
anses on breach and in tort [with irrelevant exceptions] on 
damage. 

In claims for bodily injury and assuming a case where the 
defendant's obligation to take care arises by law from a contract 
[e.g., a common carrier or an employer], the Uniform Act gives 
no guidance. All it says is that time begins to run when the 
cause of action arises. The question of policy is this: Which is 
fairer-contract or tort? In our opinion it is fairer i.o classify 
the claim as tort-otherwise time is running against a plaintiff 
who has not been injured. Indeed the few cases on the subject 
hold that the claim is in tort even without a special section so 
stating. True, the time for tort is s,horter but the ·starting 
point is later. We think that all doubt should be removed and 
recommend a section generally like Alberta's section 52 [1966, 
c. 49, s. 3], though it might be better to say that a claim for 
bodily injury is in tort or that it arises on damage even. when 
it is founded on contract or statutory duty. 

Turning to claims for property damage, typical cases on the 
borderline are actions against bailees for negligence. A recent 
article by Poulton Contract or Tort (1966) 82 LQR 346 shows 
the hopeless division on the questiori whether such claims are 
in contract or tort. This doubt should be removed and we think 
that the proposed provision for bodily injuries should have a 
counterpart in claims for property damage. There may be cases 
where the contract has a special clause and the claim might be 
based on it rather than on the common law duty .. This might 
occur in a bill of lading, or building contract. We are hopeful 
that the claim can be readily categorized one way or the other . 

. A claim under a building contract, if founded . on negligence, 
should be in tort but a claim on a covenant in the contract to 
build a roof that would last 10 years would be in contract. 

We now come to what might be called claims against pro­
fessional men. Many provinces have special sections giving a 
one- or two-year period for actions against doctors and time 
runs from termination of services in the matter complained of. 
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There, actions are of course for personal injuries. On the other 
hand there are sometimes claims against other professional men 
when the damages are not to the person. In a sense they a~e 
for damage to property but are better described as financial 
loss. 

The Uniform Act has no special provision dealing with any 
of these cases. Recent actions against solicitors and architects 
for negligence show that the action is in contract. with the 
result that time is running against the plaintiff before he has 
had any damage and before he can possibly know of the breach .. 

In Terrace, S.D. v. Berwick (1963) 42 WWR 25 (B.C.) the 
action was against the architect for breach of contract or negr­
ligence or both. The court held that the· plaintiff pleaded the 
defendant's duty to provide reasonable supervision as a term 
of the contract so that the complaint is for breach of contract. 
Thus time ran from breach. All of defendant's services wer1 
completed by 1954. The roof began to sag in 1960 and plaintiff 
brought acti.on in 1961. The claim was barred. 

Bagot v. Stevens (1964) 3 All E.R. 577 (Diplock, J.) is essen­
tially the same. [The contract was to supervise drainage works 
and ultimately the pipes cracked.] The court held that even 
though the duty of an innkeeper or carrier or bailee may be said 
to rest on status so that the duty arise? from the status and not 
from the contract and hence the claim is in tort; this cannot 
be said of professional relationships. Thus the claim was in 
contract and was barred. 

Schwebel v. Telekes (1967) 61 D.L.R. (2nd.) 470 (Ont. C.A.) 
was an action against a "solicitor" for negligence. His negli­
gence occurred more than six years before issue of the writ and 
the claim was barred, even though the loss and knowledge of the 
loss were well within six years. 

We think that these claims shoulrl be in tort so that time 
cannot run before damage. It should start to run then, except. 
in the case of undiscovered damage, to which we now turn. 

Undiscovered damage can exist both in claims for. bodily 
damage [e.g., silicosis] and property damage [which is some­
times not visible though existing] and in claims against pro­
fessional men. 

We think special provisiop should be made for these cases. 
One $Olntion would be to give to the courts discretion to extend 



the time, e.g., where fairness. ::qUires it or along the lines oi ~ 
the English amendment of 1963. That amendment gives to. the '\ 
court discretion to extend ·the time where the plaintiff applies · ~~ 
and \lirhere the court finds that material facts of a decisive char- ;: 
acter were outside the plaintiff's knowledge. This is a lengthy 
and complicated Act which the courts have already found diffi­
cult and which plaintiffs have invoked merely because tl1ey 
sued the wrong defendant or did i1oi think the injury serious. 
Jn iwo recent cases the Court of Appeal has commented on the 
difficult wording qf the Act, and in the second Lord Denning 
said "This is one more case on this very complicated and ohscure 
Act." 

Goodchild 'lJ. G1·eatnelS Timbe1· [196812 All R.R. 255 

FicHes 'l' National Coal Board f1968] 2 All E.R. 598 

[n our opinion ii will be more satisfactory to include a sec­
tion analogous to the concealed fral.1d section !_section 41 so as 
to provide that in cases of bodily damages_, property rlamagc 
anrl professional negligence time shall begin to run when. the 
plaintiff has discovered the damage [or perhaps when he reason­
ably could have discovered it] This might be unfair to defen­
dants when the plaintiff issues statement of claim 10 or 15 years 
after the alleged damage so for this reason we recommend an 
outside limitation of six years from the damage This would 
give the plaintiff protection in nearly all cases. 

The follo·vving recent American anthorities deal '\Vith this 
problem especially in relation to actions against physicians and 
all favour a solution generally like ours. 

Lillich, The Malpmcticc Statute of Limitations 47 Cornell L.O. 
339 

Note, 17 Vanderbilt L.R. 1577 (1964) 

Note, 45 Oregon L.R. 73 (1965) 

Note, 16 Cleveland & Marshall L.R. 778 (1967) 

Note, 21 Rutgers L.R. 778 (1967) 

Note, 18 \iV estern Reserve L.R 1002 (1967) 

Cook v. Yager 233 N.E. (2nd;) 326 (1968) 

We realize that ihere may still be difficulty in an individual 
case in c1 etermining when the damage was discovered jusi as in 
rare cases there is difficnlty in detenni11111g vA1en · it accrued. 
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I ,, \Ve think, however, that the proposed amendments are work­
·:·· able and will remove the pres~nt injustice of time running whyn 

:,,':,,:,,_'_:,_'' the plaintiff did not know he had a cause of action. It .may be 
that some defendants, such as professional men (and their 

:, , insurers), may object to these amendments but our purpose is 
:< to strike a balance and we cannot justify the swab cases and 
:: those against architects and solicitors. 

One vossibility in bodily injury cases such as car accidents 
is this. The plaintiff knows he "\vas in a car accident and he has 
a stiff neck-but after two years have expired, his injur;t seems 
worse and he wants to bring action. In our oph1ion he shoiild 
be held to two years and should not be allowed to bring himl­
self within the undiscovered injury provision. That provision 
should he worded so as to exclude thai possibility. 

One assumption of our recommendations is that nll special 
Limitations Acts "\Vill be repealed This is hard to ensure in thJ 

. Uniform Limitations Act. Alberta repealed most special pro­
visions and put the n::~t 111 the general Act in its 19ori 

:::::;: 
:'::: 'amendments 

I The ~1ext point has to do with actions under lhe Uniform 

.
{ Fatal Accidents Act and the Uniform Survival of Actions Act 

(both adopted in 1963). The former provides a one-year period 
hom death (section 9') anc1 the latter has a one-year period or 
the original· period or whichever is the longer. T n England, the 
Fatal Accidents Act now gives three years. Many meritorious 
claims have been defeated by the one-year period e.g., where 
the plaintiff suing as admin~strator did not have letters of admin­
istration, and in our opinion these cases of harshness should he 
removed by extending the period to two years. Under the Sur­
vival Act, there may be special reasons for retaining the present 
provisions in the Survival Act. 

J n any event, these provisions, whether amended or not, 
·should go in the Limitations Act. It should be a code. So far 
as we have noticed, t.he only other Uniform Act. with a special 
period is the Defamation Act-six months for actions against 

:newspapers and broadcasters (section 15'). In Alberta's amend­
:: ments this was simply repealed so the general two-year pro­
vision for defamation applies. The requirements of seven or 

days' notice of action was not touched. is there special 
for the short period against newspapers or broad­

In any rase, the limitation period should be in the 



74 

general Act though the prov1s1on for notice should perhaps 
remain in the Defamation Act. 

Before leaving the matter of notice, it is commonplace in 
municipal legislation not only to have a shorter period of limit­
ation (which is wrong) but requirements of notice. There is no 
justification for this except possibly in claims for non-repair of 

:a highway, and especially snow and ice cases. 

There remain four miscellaneous points: 

(1) the infant plaintiff or mental incompetep.t; 

(2) addition to an action of new parties after the period has 
passed; 

(3) amendments to the statement of claim, especially those 
"creating a new cause of action"; 

(4) counterclaims and third party proceedings. 

As to 1, we recommend a provision like Alberta's 1966 pro­
vision which allows time to run where the child is in custody 
of a parent or the mental incompetent is in custody of a com­
mittee. This is based on section 22 of the English Act of 1939. 
The English courts have criticized that section at least in form 
but the Alberta section is not open to that criticism. The only 
problem. is the factual one· of determining when a child is in 
custody of its parents. 

As for 2, the harshness of the rule agai~1si. adding or sub­
stituting parties where there is no prejudice whatever to the 
defendant appears in many cases. A recent example is l'v1 cPhee 
v. Ahe-r1't 49 WWR 189 (1964) B.C. where one of the plaintiffs 
was Molson's Western and it should have been their subsidiary 
'Sicks Alberta. We recommend a provision permitting the court 
to add or substitute parties at any time, on the basis of no 
prejudice to the defendant. Alberta's 1966 provisions permit 
changes of parties in three special cases hut we favour a general 
·clause. 

As for 3, the modern trend is toward leniency in permitting 
amendments. CahooH v. F-ranks [1967] SCR 455 upheld as proper 
an amendment which added a claim for personal injuries to a 
claim for property damage. It did not se1. up a new cause of 
action. We think the liberal trend should be put in statutory 
'form, as Saskatchewan has done, to permit an amendment where 
-.the court deems it just, notwithstanding the lapse· in time. 
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As to 4, we favour a provision like Alberta's 1966 amend­
ment (section 60) permitting counterclaims and adding third 
parties when connected with the original claim, notwithstandiAg 
;that the time has expired. 

Respectfully submitted, 

W. F. BowKER, 
J. E. HART 

H. G. FIELD 

W. E. WooD 
G. W. AcoRN 
L. L. JONES 

Alberta CommissioneT.'l\ 
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APPENDIX H 

(See payes 79, 27) 

1J I·,CIMAL SYSTEM OF NUMBERING 

Permanent !\' umhers for Stalnt.es 

REPORT oF CoMJI.USSIONERS FOR CANADA 

At the 1967 Conference it was resolved that Canada take the 
matter of decimal numbering under consideration and report at 
the next meeting of the Conference with recommendations as to 
the adoption of a decimal system of numbering for statu~es. The 
subject of decimal numbering for statutes was reviewed in a 
report to the Conference in 1966. (See Proceedings 1966, App. 
"0" pp. 91-102). 

The object of decimal numbering is to provide a pet-manent 
reference number for a provision of statute law; it is therefore 
only a means toward achieving unchangeable references and is 
not to be understood to require any changes in drafting formats. 
The merits of the decimal system must be judged by the capacity 
of that system io remove any necessity, real or apprehended, to 
change the reference numbers of statntory provisions through the 
periodic revision process, either in the legislature or through 
delegated general revisions. 

It is patently obvious that one of the drawbacks t.o periodic 
revisions of general statutes is that those who work most with 
these statutes must make a more or less painful adjustment to 
new references. For some considerable time after a revision, law­
yers, courts and faculties of law find it necessary to double the 
reference to a provision (as formerly numbered and as newly 
numbered). This may carry on almost into the succeeding revi­
sion if the revisions occur at ten-year intervals. In any event~ 
the nuisance factor would increase considerably with any system 
of continuous current revision that may be developed. 

On the other hand, if periodic revisions were not made, refer­
ence nnmbers tend to be permanent with few exceptions. One 
could continue indefinitely to refer to section 139A or 79G of 
an Act without discomfort or inconvenience, if it were left that 
way through revisions. But in time, gaps in numbers would occur 
which, apart from any considerations of elegance, would make 
such references either ridiculous or disconcerting. For example,. 
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::.::.~~::78 to 79F were repealed and not replaced, a jump in revision 
i:f::'A~1'mbers from 77 to 79G would not advance statutory searching 

:•nme. 
·.·.·.·.·.·.;.· 

{}} • Where statutes are periodically revised by direct legislative 
I:·~ction, q.s in the case of the Bank Act, certain provisions become 
:\%icrosanct as to reference and great effort is expended to preserve 
-!!}the reference. At what cost this is done can only be fully; appre­
:i% ~iated by the unfortunate draftsmen involved. A case in point is 
O:ii"section 88 Security" under the Ban!? Act, and (for Western 
!{/canada) "section 82 Security" nmler the same Act. 

<:·.. A flexible, permanent numbering system would permit reten­
C tion of references for provisions regardless of the type of revision 
? involved, but deletions of provisions in large numbers would 
Ii:Pose a problem of gaps or renumbering unless editorial notes 
/::are adopted to account for missing numbers in the series of 
:\\,'consecutive numbers. 

\:JJ\:.fldvantages of Decimal System 
-:-:-:·:::··-· . 
... . . Undoubtedly a decimal system of numbering gives the flexi-
_j:::·:~)ility needed for expansion of numhers to permit insertions with­
{}\out the arbitrary limits placed on numbering by the use of a 
·:\I\:ombination of alphabetical symbols, (herein called Halpha,. 

· j:j\:betics"). While it is theoretically possible to expand each of the 
"{\.alphabetics "a" to ('z" by the use of combined alphabetics, such 
t:\as "aa", "aba", "abq", etc., there is no immediate recognizable 
<::. regularity it1 the order of placement in a logical sequence as there 
I:fs with digits On this account alone it is preferable to use digits 
;~nd the decimal point for expansion purposes. One may thereby 
::e,xpand easily up or clown an unlimited number of times. 
····: 

:: The decimal number will be understood by nearly everyone 
O:::~nd can be used for the .expansion of pages (in a loose-leaf revi­
\\\:~ion system) or the expansion of chapter numbers~ subsection 

·:··:·ffijumbers, paragraph and clause numbers, as well as the numbers 
::::9£ Parts and Schedules. It is capable of being adapted to existing 
}()reference numbers as well as alphabetics and has, therefore, the 
.[\·F~apability of providing uniform and standard references. 
·:·:·:;:-:: 

::··.::Characteristic Stat~ttory References 
-:-:-:-:-:::·: 

:·::::;:.,.. In many, if not all, of the jurisdictions in Canada statutory 
\\:\H\\[eferences are given statutory permissiveness in the Interpreta~ 
:.:::::_,tion Act or revision Acts, so far as the year, chapter and section · 
:-:·:-·-·.·.·. 
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are concerned The other divisions may also be referred to in the 
Interpretation Acts. The generally recognized divisions of our 
statutory enactments are as follows: 1 

1. Session year or years, or Revision year 

2. Chapter of Annual Stai.utes or Revision 

3. Pari. of the Chapter (when used) 

4. Division of the Part (when tised) 

5. Section 

6. Subsection 

7. Paragraph (or clause in Provincial Statutes) 

8. Subparagraph (or subclause in Provincial Statutes) 
9. Clause ( m- paragraph in Provinc1al Statutes) . 

1 
· 

10 Snbclausc (or subparagraph 1n Pruvincial Statutes) 

11. Appendices or Scl1edules at end of Statute. 

Chapter References 

(a) Annual StatHtes 
The Chapter citation of an Act in the ammal statutes 

is p~rmanent by ils nature, \vbether ci:tcd hy regnal year, 
sessional year or calendar year. The Act is given a chap­
ter number in the .annual edition and unless it is taken up 
in a revision, the Aci. vvi11 ah,;vays carry ll1at citation. 
Permanency is no problem in this case. 

(b) Revised Stat·utes 
It is a characteristic of chapter citations in revised' 

statutes that they are subject to change with eve.ry revi­
sion throug·h which they are carried. If the arrangement 
of the revision is by a classification, such as constitutional, 
legislative, judicial, etc., the normal increment almost 
assmes a change in chapter numbers after the first few 
chapters. If, as is becoming more common, the revision 
is on an alphabetical arrangement based on the short titles 
of the Acts, the normal increment assures a change of 
chapter numbers even if the first few "A" 's accidentally 
remain unaffected. 

In either case, permanency of numbering for the Acts 
in periodic or continuous revision systems poses a prob~ 
lem which is more difficult in the case of alphabetical 

· arrangements than for some other types of statutory 
arrangements. 
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Parts 
As a general rule, the Part division of Acts is only used in 

large Acts or in Acts combining several but related provisions. 
Examples of these two uses may be seen in the Income Tax Act 
and the Navigable Waters Protection Act of the- Parliament of 
Canada. 

Depending on subject and frequency of use, Part designations 
can become useful adjectival references. This has happened, for 
example, under the Canada Corporations Act where "Part I Com­
panies" and "Part II Companies" make a useful distinction for 
everyday use by those concerned with corporation law 

Parts are frequently indicated by the roman numerals ( capi­
talized) and if another Part is inserted between I and II, for 
example, it may become Part IA or Part Ia. In either case, the 
insertion would normally result in a renumbering of all Parts 
after "I" upon a revision. 

Division 
This designation is not found in frequent use but it does occur 

in large, complicated Acts, e.g., the Income TaJC Act. 

Where it does occur, deletions and insertions require at the · 
present time a renumbering or relettering upon a revision to pro­
vide consecutiveness to the designation letters or numbers used 
to distinguish the "Division" of the Parts of the Act. 

Section 
This is the most common and most established division of the 

provisions of an Act. It is also the reference designation most 
frequently used in citing statutory provisions. In any considera­
tion of permanency of reference to statutory provisions, the most 
consideration is given to sections. Indeed, the decimal system of 
numbering was devised to distinguish sections and is generally 
used largely, if not wholly, for section references. 

In theory, the statutory section consists of a designation of 
one or more legislative sentences. If more than one legislative 
sentence is found within a section, it will, in the statutes of com­
mon law provinces and in the federal statutes, usually be found 
in the form of separated subsections or as sentences connected 
by punctuation or conjunctives, disjunctives or provisos, or­
excepting words such as "but", "except that", etc. 
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The desire for permanent statutory references arises with 
section references but the need for permanency of references, it 
is submitted, extends beyond the section. 1 . 

Subsectio1~ 

This is used to divide a section into the number of separate 
sentences making up the section. It may sometimes be used to 
squeeze room for a provision that could, but for the fact that the 
following section number is desired to be kept unchanged, stand 
as a section in its own right. A number of such subsections may 
be identified in the Bank Act quite easily aroumlthe gos section 
for instance. 

(The subsection will provide programmers in electronic data 
processing of statutes with a slight problem in the future because 
of the fact that a single sentence will constitute a section if it 
8tands alone in the section, but becomes a subsection of a section 
1f any subsections are subsequently added.) \ 

Paragraph (Federal Statutes) 
Clause -· (Provincial Stat~ttes) 

This subdivision is used for enumeration of cases, conditions, 
modifiers, or matters that can usefully be tabulated for conveni­
ence in reading a section or subsection. It may be used both as a 
visual aid and as a punctuation device when it is necessary to 
separate relative clauses creating construction difficulties because 
of a superfluity of possible antecedents for following modifying 
clauses. 

Considerable importance can be attached to these subdivisions 
of a legislative sentence, and the double reference nuisance can 
arise with respect to them after a revision. The un-capitalized 
alphabetic, standing within brackets alone, is the usual mark of 
this division. Permanency of reference has a certain advantage 
in its case also. · 

Subparagraphs, clauses and subclauses (Federal) 
Subcla~tses, paragraphs and subparagraphs (Provincial) 

These are fnrther subdivisions of the legislative sentence 
serving the same basic function as the paragraph (clause). 

The subparagraph (subclause) is distinguished usually by a 
small Roman numeral in brackets and standing alone; the clause 
(paragraph) is. distinguished by a capital alphabetic alone, either 
within or without brackets; and the subclause (subparagraph) 
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may be distinguished by a capital Roman numeral (similar to 
:Partdesignations) standing alone and with or without brackets. 

Schedules and Appendices 
These identify matters tacked to an Act. It is usually distin­

O'uished by an alphabetical or numeral, in capitalized form. 
,z, . 

Arabic or Roman letters or numerals are frequently used to 
designate these Schedules. 

R~quirements to be met by permanent numbering system 

(a) Preservation of historic references 
Considering the efforts made in some legislatures to. 

preserve certain historic section references, one can assert 
with some confidence that any new numbering system for 
sections must be able to preserve these historic references 
at the risk of incurring greater opposition than would 
otherwise be forthcoming. 

(Section 88 of the Ban!~ Act, for· example, was first 
enacted in 1890 as section 74 of 1890, c. 31. In the 
Revision of 1906 it was designated section 88 and despite 
decennial parliamentary revisions has remained section 
88 to date, though considerably expanded in content. 
After these efforts it is unlikely that a changed reference· 
would meet Parliamentary approval;) 

(b) Adaptability to traditional numbering 
Anyone who has had the temerity to suggest an 

untraditional mode of numbering for the sections of a 
Bill, Att or Regulation, learns to appreciate tpe difficul­
ties caused by any "newness" in the mode suggested. 
Decimal numbering has been used hi Canada, from time 
to time, in regulations, though not always consistently. 
Even so, the system appears new and has not yet received 
general acceptance in principle. 

As a rule, the sections· and other divisions within an 
Act originate with the Bill introduced in the legislature. 
As noted earlier, the matter of permanency of referenc<;!s 
is not relevant at this point in tii:ne unless the Bill is an 
amending Bill, and even then, permanency of references 
is only relevant with regard to the references that are to 
be added to the principal Act, that is, the amended Act: 
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It is therefore unnecessary at the outset to use decimal 
numbers for references in original Acts but necessary, if 
permanency of references is required, to be ablJ to use 
decimal numbers for amendments 

(c) Adfustment to va1·ious Revision techniques. 

The jurisdictions in Canada do not all revise tb eir 
stat.utes at predictable intervals. On iJast perform~nce, 
only the Province of Ontario can be depended upon to 
revise at regular intervals. 

Nor do the jurisdictions revise to the same extent, 
though over a period of time there is a noticeabfe uni­
formity developing in the products of the various revision 
bodies There is, however, no reason to assume that tech­
niques, styles and timing may not vary as much in the 
future as in the past, or even more. \ 

With the advent of electronic data processing, the 
economic feasibility of loose-leaf continuous n~vision is 
such that one may reasonably assume that there will. be 
less justification for opposing the desire for such a system, 
which, as anyone concerned with statutes is aware, has 
been latent in the legal community since the early fifties 
at least. Indeed, British Columbia has conceded. to this 
desire with the loose-leaf statutory service provided since 
its last revision. 

It is, therefore, necessary to consider as real the possi­
bility of loose-leaf, continuous. revisions as well as con­
tinuous current revisions. A continuous revision system 
has been in use in parts of the.Commonwealth for at least 
a quarter of a century, and continuous revisions gave rise 
in the United States to the Wisconsin and Oregon 
decimal numbering system. 

In these circumstances, it is thought that a permanent 
nmnbering system should, unlike the Wisconsin or 
Oregon system, be so designed that it would be unne.ces­
sary to change the references to sections o.f amended 
Acts from the Chapter edition in s~parates, the bound 
chapter in an annual edition of statutes and the Act or 
provision as inserted in the loose-leaf or other continuous 
revision. That is to say, if the amended Act is given a 
section number by an amending Bill, that number snould 
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remain unchanged thereafter in all editions containing the 
provision. 

(d) Accounting for repealed provisions 

While it is possible to anticipate and allow for inser­
tions in an Act by various "jumps" in numbers, it is 
impossible, apparently, to anticipate and allow for dele­
tions by way; of the repeal of provisions. This gives .rise 
to "gapping" in numbers which causes some inconveni­
ence in a sequential, visual scanning of revised or consoli­
dated Acts. J f an Act starts with 1, 10, 1000, or 0001 
or any other set of digits, it commences an arithmetical 
sequence. If then 1 or other first set of digits is removed, 
there is a slight difficulty in comprehending that the series 
of references must then begin with 2, 20, 2000 or 0002 or 
other set of digits following the first. 

This awkwardness must be overcome by some tech­
nique in any system of permanent numbers for statutes. 

. ' 

(e) Horizontal and vertical expansion 

(For the purposes of this paragraph; a "horizontal" 
expansion is one that inserts a new provision between· 
two previously inserted provisions, for example, where 
it is desired to insert a paragraph (or clause) between 
already added paragraphs (ab) and (ac). · A vertical 
expansion refers simply to the adding o.f a provision 
before or after an existing provision of first instance, as 
in the case where a provision is inserted before or after 
the original reference (the digit 1 or whatever in· the 
Act.) 

Both horizontal or vertical expansions must be 
brought into a permanent numbering system in a recog­
nizable order which is visually apparent by scanning the 
references in sequence. Thus, 1, 2, 3, etc., immediately 
appear as an orderly sequence, so does 1000, 2000, 3000,. 
etc. But .010, .020, .040, .. 045; .052, for instance, scans 
readily in the first column to the right of the decimal, 
breaks between 2 and 4 in the second column and comes 
back to sequence in 4 and 5, while the third column scans 
the Os, stumbles over the "5" and becomes confitsed at 
the following "2" in .052. In that sequential example, an 
intellectual exercise is necessary to derive the logical 



84 

order from a scanning of further later references. That 
inconvenience should be avoided, if possible, in a system 
of permanent numbers, whether insertions come vlertically 
or horizontally. 

(f) Recognition of Electronic Data Processing 

Any permanent numbering system for statutes pro­
posed at this time should anticipate the possibility of 
electronic processing of statutory data, not only for 
information retrieval purposes, but more immediately for 
computer composition of the printed statutes in the pub­
lication process. Two needs of EDP should be taken into 
consideration at the outset, namely, the possibility qf using 
zeros to hold more space for the maximum number of 
digits likely to be used for references to chapter, part and 
section or other divisions of an Act, and standardizing 
the symbols used .in refere~ces t~ chapter, part, s\ection, 
etc., so that there 1s someth1hg umque for each reference, 
as·· for example, the occurrence of a bracket or non­
occurrence of a bracket occurring in combination with a 
printing symbol indicating a Roman numeral, small or 
capital, or an alphabetic, small or capital, or an Arabic 
numeral. 

Whether this type of mechanical. accommodation is 
provided now or later, it will almost certainly come about 
as statutory information becomes data base for electronic 
processing of legal information for various purposes. 

(g) Variations in decimal numbering 
Dewey decimal system: 

The decimal systems now used for regulatory or 
statutory provisions show considerable variation, but 
nearly all seem to show some debt to the Dewey decimal 
system as developed for library cataloguing purposes. 

The De.wey system classified subjects by three digit 
numbers, such as 300, 500, etc., and permitted subdivision 
within the general class by using the two extra spaces 
held by the zeros, as well as permitting digits to the right 
of a decimal point, e.g. 310.10, 501.1, etc. 

The Revised Laws of the West Indies ttsed a system 
similar to that to hold space in its Revised Laws for new 
matter, but that revision was classified on the older basis . 



85 

of Administration of Justice, Finance, Property, etc. 
and the system was therefore capable of being easily 
adapted to a Dewey decimal system. 

American Systems: 
The Wisconsin and Oregon numbering systems have 

been described in a previous report (Proceedings 1966 
App. "0") and so far as the chapter reference is inco:r­
porated with the section designation owes much to the 
Dewey decimal system. 

The American system incorporates a chapter reference 
in the section number, thus chapter 48, section 100, can 
be cited as section 48.100. The expansion of· numbers 
occurs iri. the digits after the decimal point, thus 48.110, 
48.120, etc. to section 48.200. 

This does not provide for an expansion of ~hapters 
between 48 and 49. 

If our statutory provisions and regulations were 
written codes, there would be advantages in citing the 
chapter division as part of the provision reference, for 
one would not need to do more than give the full refer­
ence to each provision. But we do not use the codification 
system and we do maintain references to annual statutes 
for considerable periods of time. 

In addition to this, using that reference system would 
require that all present provision references be changed, 
which, as noted earlier, would create a problem with 
existing fixed references such as section 88 of the Bank 
Act. 

Another point to be kept in mind is that there are 
today in Canada two distinct arrangements for revision 

.. material, the subject-matter classification (or similar 
classification) and the short title classification based on 
an alphabetical arrangement of these titles. Both arrange­
ments require the inserting of new matter, from time to 

. time, into the content of a revision, thus creating the same 
problem of Permanent references as arise with. sections. 

For those reasons, no need is seen to adapt that aspect 
of the Oregon or Wisconsin system to Canadian statutory 

:. references. 
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Other systems: 

There are a number of variations on the American 
·system of referring to sections. Some regulations ~se four 
digits and have numbers available for additions, thus: 
1000, 2000, 3000, 4000, ei.c., ''vhich allows for insertions 
between 1000 and 2000 for 999 new sections, with room, 
if necessary for numbers after the four digits by the use 
of a decimal. 

The general disadvantage of these methods is the fix­
ing of an arbitrary number of spaces available for addi­
tions which may be too many in some case13 and too few 
in others. Also, it requires a considerable element of 
guesswork when assigning a new number for an dmend­
ment whether there will be any further amendments 
·before or after the new provision. If the guess is that 
there will be few, one must determine whether to fLSsign 
between 1000 and 2000 the number 1025, or 1100 orlwhat­
ever. In time of course these references will be difficult 
to follow in mathematical sequence because of repeals. 

These systems also require the renumbering of all 
existing sections. 

Req~tirentents of any decim,al system: 

The following are considered to be necessary require­
ments for any permanent reference system for statutes 
and regulations: 

1 The system should be capable of being permanent, 
the purpose of the study. 

2. The system should not require that existing fixed 
statutory references be altered. 

3. The system should enable new legislation, both of 
a public nature and of a private, local or personal 
nature, to use the same type of references· for 
statutes and, preferably, a reference system that is 
accepted and familiar. 

4. The system shou_ld be consistent for expansion of 
pages (if required), chapters, parts, sections, sub­
sections, and paragraphs and other divisions of 
statutes and regulations. 

5. The system should recognize the need for generali­
zation of reference designations for electronic com-
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posing purposes in preparing the printed editions 
of the statutes and regulations. 

6. The system should be capabte of fitting all statutes 
and regulations of the various jurisdictions in 
Canada to achieve eventually an exchange of such 
material stored by electronic processes .. 

7. The system must permit easy visual appreciation 
of the arithmetical sequence of numbers. 

Recommended syste1n: 

A system that appears to meet the requirements listed 
.above is demonstrated in the Table set out as Appendix I 
to this Report. A few explanatory comments follow: 

The system recommended is based on the inserting of 
or the implying of a decimal point after every reference. 
Thus, present section 88. of the Bank Act contains a sfop 
which can be used as a decimal point for expansion 
purposes. 

Subsection (1) and all subsections, clauses,. para­
graphs, etc., can have an implied point after the numeral 
or alphabetic by which it is designated. Thus, (a) is 
implied as being (a.), while (ii) is implied as (ii.), thus 
permitting expansion afte~ the implied decimal point. 

After the express or implied point, there would be 
implied zeros to infinity for use in adding newer numbers. 
It would not be necessary, therefore, to use any digits 
after the point when first designating a provision, so that 
no Bills or regulations when first being enacted need use 
the system except where it uses an enumeration requiring 
alphabetics containing more than 26 designations. This 
latter circumstance would occur only in paragraphing 
(clauses) of sections or subsections, such as a defi~ition 
section where alphabetics are used. 

Each reference designation is made unique and capable 
of being described by general words, thus : 

"Clauses (paragraphs) start with a capital letter 
enclosed by. opening and closing Roman paren­
theses, e.g. {A)." 

uParagraphs (clauses) start with an italic letter 
·enclosed by; opening and closing Roman paren­
theses, e.g. (a)." 
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The distinct identification would be as follows : 

1. For chapters alphabetically arranged, either on the 
basis of short titles or by general subject matter: 

A-1. B-1. C-1. etc. 

"A", "B", etc., would indicate where the chapter 
falls under an alphabetical arrangement, e.g., the 
Admiralty Act would be A-?, the Bank Act would 
be B- ?, depending on the order for each under the 
"A"s or "B"s 

2. For Parts: 
Part I, Part II, Part VIII, etc. 

3. For Divisions: 
Division A, Division B, etc~ 

4. For sections: 
1.(1), 2.(1), 3.(1), etc. 

NOTE: The present practice of showing a section without subsections 
by the simple section reference 1, 2, etc., creates the need to change the 
section designation to 1 (1) (lr (2) (1) when a new suhsection is 
added 

To avoid this, either subsection (1) should never be indicated or 
always indicated whether or 1iot thcr~ is a subsection (2). Technically 
each section always contains one ur more subsections and it is 1 ecom­
mended that (1) always he imlicated. This simplifies description for 
composing purposes l>y electronic data processing. 

5. For subsections: 
(1) (2) etc. (bracket required) 

6. For paragraphs: (clauses) : 
(a) (b) etc. (bracket required) 

7. For subparagraphs: (subclauses) : 
(i) (ii) etc. (small Rom.) (bracketrequired) 

8. For clauses: (paragraphs): 
(A) (B) etc. (bracket required) 

9. For subclauses: (subparagraphs): 
(I) (II) etc. (bracket required) 

Expansion of any designation, chapter, section, 
paragraph, etc., would use the same basic method. In 
tabular form, the section references, for example, 
would follow after insertions in the following ordert 
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which would apply to all expansions of any reference: 
figure or letter in the statutes: 

* 11.(1) 
** 11.1(1) 

11.11(1) 
11.111(1) 
11.2(1) 
11.21(1) 
11.211 (1) 
11.3(1) 
11.31 (1) 
11.311 (1) 
11.312(1) 
11.4(1) 
11.41(1) 
11.42(1) 
11.43(1) 
11.431(1) 
11.432(1) 
11.5(1) 
12. (1) 

* (Original number for section 11.) 
** (Sections inserted between sections 11. and 12.)' 

Repeal of designated provisions or chapters should 
be editorially noted, as appears to be the .practice in 
American States, so that visual gaps do not occur to 
confuse the arithmetical sequence. Such editing notes 
would incidentally constitute a reference to repealed' 
provisions. 

Appendix I sets out in a Table the decimal num­
bering system which we believe will best meet all the 
requirements for a permanent numbering system. 

Appendix II is a note drawing attention to the 
problem of referring to references within statutes. It 
is appended to obtain the viewpoint of the Conference 
and any directions that seem desirable in the interests. 
of uniformity of statutory reference. 

All of which is respectfully submitted. 

J. W.RYAN 
for Commissioners for Canada. 
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APPENDIX I 
The following Table illustrates the numbering system recommended 

for use in expanding numbers for new insertions: 1 

TABLE 
CHAPTERS: 

Original 1st Expansion 

B-1 [e g. Bank Act] (i) B-1. 1 [Banker's Act] 

(ii) B-1 2 [Banking Credit 
------( Act] 

[3 new Acts added:] 
:[(i), (ii) & (iii)] 

(iii) B-1. 3 [Banking Regu-

2nd Expansion 

B-1. 11 [Bankers 
Loans] etc, 

B-1. 12 

B-1. 13 

B-1. Zl [Banking 
Instruments] etc 

B-1. 22 

B-2. [Bankruptcy Act] lations Act] B-1. 23 

NOTE: More control of awkwardness in chapter references is available 
than in other cases as, by recasting or re-ordering the short title, the 
place of the chapter references can be suited to convenience 

PARTS: 

Original 

I (no bracket) 

II 

1st Expa?~sion 

1 1 

1 2 

1 3 

2nd ExpansioH 

{ 
1 11 

1 12 

1 13 

NOTE: Parts do not give rise to any great number of insertions as a 
rule 

DIVISIONS: 

Original 1st Expansion 2nd Expansion 

A · (no b~·acket) r·l 
-lA.2 

B A. 3 

NOTE: Divisions do not require much extension as a general rule 
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sECTIONS: 

Original 1st Expansion 2nd Expansion 3rd Expansiml 
1. (no bracket) 

I~ I~ 
1 111 
1.112 

1 12 1 113 

1 13 

1 2 

{ 
1 21 

I~ 1 221 
1 222 

2. 1 3 1 23 1 223 
NOTE: (1) omitted from this example for the sake of brevity. 

SUBSECTIONS: 

Original 1st Expansion 2nd Expansion 3rd Expansion 
(1) (bracket (1 1) 

{ 
(1 11). { (1 111) 

required) · (1 112) .. 
(1 12) (1 113) 

(1 13) 

(1.2) r (1 21) 

1 (I~ 
(1 221) 
(1 222) 

(2) (1 23) (1 223) 

PARAGRAPHS (Clauses, provincially) 

Original 1st Expansion 2nd Expansion 3rd Expansion 
(a) (bracket 

(a~ (a~ (a 111) 
required) (a 112) 

(a 12) (a 113) 

(a 13) 

(a 2) 

'{ 
(a 21) 

(a~ (a 221) 
(a 222) 

(b) (a 23) (a 223) 
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SUBPARAGRAPHS (Suhclauses, provincially) 

Origz1wl 1st Ezpansion 

(i) (bracket 
required) -(il) ~{ 

(i 2) 

(ii) 
-{ 

(i 3) 

CLAUSES (Paragraphs, provincially) 

Original 1st E,'rpansion 

(A) (bracket (A 1) 
required) 

(A 2) 

(B) 
(A3)-{ 

SUBCLAUSES (Subparagraphs, provincially) 

Original 

(I) (bracket 
required) 

(TI) 

1st Ezpansion 

(I 1) 

(I 2) 

(I 3) 
{ 

211d E:•Pans£on 
I 

(i 11) 

(i 12) 

(i 13) 

(i 21) 

(i 22) 

(i 23) 

2nd E.~:pansion 

(A 11) 

(A 12) 

(A 13) 

(A 21) 

(A 22) 

(A 23) 

2nd Ezpansion 

(I 11) 

(I 12) 

(I 13) 

(I 21) 

(I 22) 

(J 23), 



93 

pAGES (If it becomes necessary to add pages) 

Original 1st Expansion 2nd Expansion 

4328 4328 1 432~ 

4328 12 
4328 13 

4328 2 

{ 43~ 4328 22 
4328 23 4329 4328 3 

3rd Expansion 

4328.111 
4328 112 
4328 113 

4328 211 
4328 212 
4328 213 
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APPENDIX II 
. . . . 

Nate on Refenmces to Statutor;,1 P1·oz•isions 

There is a practice in the Statutes of Canada of avoiding the com­
pound reference, that is, a reference that refers to "subparagraph· 
3 (2) (a) (ii)" instead of stating "subparagt a ph (ii) of paragraph (a) of sub­
section (2) of section 3". This practice is supported by E. A Driedger in­
the Composition of Legislation at pp. 93, 99 and 104. 

The practice is not unique to ( anada Prodncial liegislation generally 
follows the same method of making references td sections and subdivisions 
thereof as is followed in the Statutes of Canada 

Driedger's position seems to be based on two premises, viz: (1) a 
reference should always be complete; (2) there is no such section as "5(2)" 
where "subsection (2) of section 5" is intended 

Perhaps at this time one should give consideration to the arguments: 
for the compound reference To begin with, the reference to "clause (A) 
of subparagraph (ii) of paragraph (a) of subsection (3) of section 5" is 
a·wkward as a reference Not only is it too long to make a quick, easy 
reference, it also has the disadvantage for the reader of being ba~kwards 
to his search approach. A reference to "5(3) (a) (ii)" gives him more suc­
cinct information in the correct order. The designation of the "number'~ 
given to the provision is complete; all that is lacking for completeness is the 
designation given to the various subdivisions by the draftsmen and drafting 
custmn 

The more serious argument against the compound reference is possibly 
the claim that in the compound 1 eference "section 5(3)", for example, there 
is no such section as 5(3), but only a section S containing a number of 
subsections, one of which is (3) to ·which reference is actually intended. 

But if one were to concede that each of the subsections of section 5 
carries its section reference as a prefix (and by implication they must), then 
the correct compound reference would be "subsection 5 (3)", not "section 
5(3)" Similarly with every lesser division of a section. Paragraph (a) of 
suhsection (3) of sectionS must be only longhand for "paragraph 5(3)(a)" 
if it is the paragraph that one wishes to refer to. 

Apart from readers' convenience and the advantage of brevity of refer. 
ence, the compound reference would make internal references a great deal 
less conspicuous in a legislative sentence without any loss of attention or 
accuracy. It would also permit easier programming for retrieving refer­
ences hy electronic data processing methods since the order of reference 
is logical and fits the manner in which the subdivision of text would be 
designated for electronic processes For instance, a breakdo·wn in tabular 
form of a provision subdivided to the clause level would probably be noted 
as follows using the example of 5 (3) (a) (ii) (A) given earlier: 

A-5 
A-5. 
A-5. 
A-5 
A-5 

5 
5 (3) 

5.(3) (a.) 
5.(3) (a) (ii) 
5 (3)(a)(ii)(A) 

(For the section; A-5 is the Chapter No.) 
(For the subsection) 
(For the paragraph) 
(For the subparagraph) 
(For the clause) 
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NOTE: Zeros for machine spacing purposes are suppressed in this 
example as being irrelevant to the argument. 

It is possible to specify general rules for references that would simplify 
machine use for retrieving. and conecting references if the compound refer­
ence were used. But the designation of the subdivision to which reference 
is made should be consistent with the last reference given in the compound 
reference so that, for example, sub~ection, 5(3), para.g1·aph 5(3)(a), clause 
5(3)(a)(ii)(A), would be capable of being checked visually as well as 
electronically. 

This mct.ho.d would not affect references within sections; clause 
"3(a) (ii) (A)" could still be read as implying "of this section", while the 
reference to clause (a) (ii) (A)" could be read as implying ''of this sub­
section. 

It is suggested that there are only two ways that nunlbering can 
simplify an Act. such as the Income Tax Act One method is by dispensing 
with subdivisions of sentences beyond the third level of tabulation (that 
is, the c.lause, or paragraph in provincial statutes) as a drafting con­
vention 

The other method is hy the use of compound references, which would 
assist in making many of the provisions of the Income Tax Act more 
easil): read so far as internal references are concerned. · 

This note arises out of the suggestion made at last year's Conference 
that we should demonstrate the proposed decimal numbering by using it 
with sample provisions from the Income Tax Act. As can be noted from 
this Report, that exercise would serve no useful purpose as the subdivision 
of the Income Tax Act would not be altered by a decimal numbering 
system 
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APPENDIX I 

(See page 27) 

UNIFORM WILLS ACT- SECTION 5 

REPORT oF THE BRITISH CoLUMBIA CoMMISSIONERS 

At the 1967 Conference in St. John's, a problem on section 5 
,of the uniform Wills Act was· referre.d to the British Columbia 
Commissioners. In its relevant language this section reads : 

" ... a will is not valid unless, 

(a) at :its end it is signed by the testator or signed in his name 
by some other person in his presence and by his direction; 

" 

A problem arose, reported at the last meeting in the repprt on 
judicial decisions affecting uniform Acts, at page 109. This prob­
lem arose in the Fiszhaut case (1966) 56 D.L.R. 381, a decision 
of Macdonald J. in British Columbia. 

Historically, the Wills Act of 1837 for England did not :include 
·the italicized words "jn hjs name". English jurisprudence 
accepted in Canada had been that a person signing ·for a testator 
who was unable to sign could either sign the testator's name or 
his own name. In the Fiszhaut case, the will was executed after 
the new uniform Wills Act was adopted in British Columbia and 
the person signing for the testator signed in his own name, not 
the testator's name. The court held, despite the language of sec­
tion 5, that there was no intention of the legislature to change 
the existing law and admitted i.he will to probate. 

However, I recommend that the Conference restore clearly 
in its statute the earlier practice under which there is no necessity 
to sign in the name of the testator and would recommend to the 
Conference that the words "in his name" be deleted from sectiori 
S(a) of the uniform Wills Act recommended by the Conference 
in revised form in 1957. The material appears at page 379 of the 
volume of model Acts. 

The Conference may be interested in knowing that the origi­
nal uniform Act recommended in 1929 and found at page 38 of 
the Proceedings for that year, did not contain in section 6 the 
requirement that it be signed "in his name". The requirement 
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was simply "it shall be signed at the end or foot thereof by the 
testator or by some other person in his presence and by his 
direction". 

Respectfully submitted, 

GILBERT D. KENNEDY 

p. R. BRISSENDEN 

Commissioners for British Columbia. 
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APPENDIX J 
(See f>age 27) 

OCCUPIERS' LIABILITY' 

REPORT OF T~E BRI~ISH CoLUMBIA CoMMISSIONERS 

At the 1967 ··)neeting of, the Conference, it was resolved that 
this matter be referred back to the British Columbia Com­
missioners for further drafting. This resolution arose from the 
recommendation of the British Columbia Commissioners that the 
English legislation be redrafted to accord with the style usually 
approved by this Conference. The following, therefore, i~cludes 
the preliminary redraft of the English legislation down to the 
end of Section 2 thereof, which appeared in the 1967 proceedings, 
together with our preliminary redraft of sections 3, 4, and 5 of 
the English Act. 

Once again, it is our earnest recommendation that this redraft 
be referred to the Commissioners from other jurisdictions for 
cross-checking before it is adopted by the Conference. 

1. This Act may be cited as the Occupiers' Liability Act. 

2. J n this Act, unless the context otherwise requires, 

"common duty of care" is a duty to take such care as in all 
the circumstances of the case is reasonable to see that 
a visitor will be reasonably safe in using premises for the 
purpose for which he is invited or permitted by the 
occupier to be there; 

"occupier" means an occupier at common law; 

''visitor" means an invitee or licensee at common law but does 
not include a trespasser. 

3.(1) An occupier of premises owes the common duty 
of care to all visitors to the premises except as extended, res­
tricted, modified, or excluded by agreement with the visitor, 
and the circumstances to be taken into account in applying 
the definition of "common duty of care" include 

(a) the circumstance that an occupier must be prepared 
for children to be less careful than adults, and 

(b) the circumstance that an occupier may expect that a 
person, in the exercise of his calling, will appreciate 
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and guard against any special risks ordinarily incident 
to it, so far as the occupier leaves him free to do so, 

and all oth~r relevant circumstances. 

(2) In applying subsection ( 1), 
(a) where damage is caused to a visitor by a danger of 

which he had been warned by the occupier, the warn­
ing is not to be treated without more as absolving 
the occupier from liability, unless in all the circum­
stances it was enough to enable the visitor to be 
reasonably safe, 

(b) where damage is caused to a visitor by a danger due 
to the faulty execution of any work of construction, 
maintenance, or repair by an independent contractor 

. employed by the occupier, the occupier is not thereby 
absolved from the common duty of care, and 

(c) the common duty of care does not impose on an occu­
pier any obligation to a visitor in respect of risks 
willingly accepted as his by the visitor. 

4. To the extent that the common law rules applicable 
to occupiers and visitors apply, section 3 applies to 

(a) a person occupying or having control over any fixed 
or movable structure, including any vessel, vehicle, 
or aircraft, and 

(b) a person occupying or having control over any pre­
mises or structure in respect of damage to property, 
including the property of persons who are not visitors 
to the premises or structure. 

5.(1) Where an occupier of premises is bound by contract 
to admit as a visitor to the premises a person who is not 
entitled to the benefit of the contract as a party or assignee 
of or other successor to a party thereto, the occupier owes the 
visitor, in addition to the common duty of care, the duty of 
carrying out his obligations under the contract, whether 
undertaken for the benefit of the visitor or not. · · 

(2) Where, by the terms or conditions governing. 
tenancy (including a statutory tenancy) either the landlord 
or the ten~nt is bound, though not by contract, to permit per­
sons to enter or use premises of which he is the occupier, this 
section applies as if the tenancy were a contract between the 
landlord and tenant. 
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6.(1) A landlord of occupied premises who owes io the 
occupier thereof a duty under the tenancy of maintenance or 
repair of the premises is, for the purposes of this Act, lin res­
pect of dangers arising from any default by him in fulfilling 
that duty, the occupier thereof and all persons who or whose 
goods are lawfully on the premises are visitors thereto. 

(2) Subsection (1) applies: · 
(a) to any superior or mesne landlord who owes to the 

occupier of premises a duty under a sub-tenancy of 
maintenance or repair of the premises, and 

(b) to any superior landlord where subsection (1) applies 
to a mesne landlord and where the superior landlord 
owes a like duty of maintenance or repair tb the 
mesne landlord. 

(3) Where premises are put to a use not permitted by 
a tenancy and the landlord of whom they are held tinder the 
tenancy is not debarred by acquiescence or otherwise \from 
objecting or from enforcing his objection, subsection (1) does 
not applY' to impose any duty on that landlord or any landlord 
superio·r to him towards a person whose presence or the pres­
ence of whose goods on the premises is due solely to that use 
of the premises, whether or not the person or goods is or are 
lawfully there as regards an inferior landlord. 

( 4) A landlord is not in default in fulfilling his duty 
under subsection (1) unless the default is actionable at the 
suit of the occupier of the premises or, where subsection (1) 
applies by virtue of subsection (2), at the suit of the inferior 
landlord of the premises. 

(5) Nothing in this section relieves a landlord of any 
duty which he is under apart from this section. 

(6) For the pttrposes of this section, obligations imposed 
by any enactment in virtue of a tenancy shall be treated as 
imposed by the tenancy, and "tenancy" includes a statutory 
tenancy and any contract conferring the right of occupation 
and "landlord" has a corresponding meaning. 

(7) This section applies to tenancies created before the 
commencement of this Act, as well as those created after the 
commencement .. All of which is respectfully submitterl. 
All of which is respectfully submitted. 

GILBERT D. KENNEDY 

p. R. BRISSENDEN 

GERALD H. CROSS 
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APPENDIX K 
(See page 28) 

ACCUMULATIONS ACT 

1. This Act may be cited as the Accumulations Act. 'l'it1P. 

2. No disposition of any real or personal property shall dircc1 
the income thereof to be wholly or partially accumulated for any 
longer than one of the following terms:-

(a) The life of the grantor or settlor: 

(b) Twenty-one years from the date of making an inter vivos 
disposition: I 

(c) 

(d) 

(e) 

The duration of the minority or respective minorities of 
any person or persons living or en ventre sa mere at the 
date of making an inter vivos disposition: \ 
Twenty-one years from the death of the grantor, settlor, 
or testator: 
The duration of the minority or respective minorities of 
any person or persons living or en ventre sa mere at the 
death of the grantor, settlor, or testator: 

(f) The duration of the minority or respective minorities of 
any person or persons who, under the instrument direct­
ing the accumulations, would, for the time being, if of 
full age, be entitled to the income directed to be accumu­
lated. 

3. Where an accumulation is directed contrary to this Act, 
such direction is null and void, and the rents, issues, profits, and 
produce of the property so directed to be accumulated shall, so 
long as they are directed to be accumulated contrary to this Act, 
go to and be received by such person as would have been entitled 
thereto if such accumula6on had not been so directed. 

4. Sections 2 and 3 apply in relation to a power to accumu­
late income whether or not there is a duty to exercise that power, 
and whether or not the power to accumulate extends to income 
produced by the investment of income previously accumulated. 

5. This Act applies to every disposition of real or personal 
property whether heretofore or hereafter made, except that noth­
ing in this Act shall render invalid any act validly done, or any 
accumulation validly empowered by a disposition taking effect, 
before the coming into force of this Act. 

Restriction 

Consequenc 
of 
contraventic 

Application 

Idem. 
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6. The rules of law and statutory enactments including this 
Act relating to accumulations do not apply and shall be deemed 
never to have applied to the trusts of a plan, trust or fund estab­
lished for the purpose of providing pensions, retirement allow­
ances, annuities, or sickness, death or other benefits to employees 
or to their widows, dependants or other beneficiaries. 

7. Nothing in this Act extends to any provision fot payment 
of debts of a grantor, settlor, devisor, or other person, or to any 
provision for raising portions for a child or children of a grantor, 
settlor, or devisor, or for a child of a person taking an interest 
under any such conveyance, settlement, or devise, or to any direc­
tion touching the produce of timber or wood upon any lands or 
tenements, but all such provisions and directions may be made 
and given as if this Act had not been passed. 

NOTE: Section 6 should be omitted where like legislation is already in 
effect 
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APPENDIX L 

(See page 28) 

COMMON TRUST FUNDS 

REPoRT oF THE BRITISH CoLUMBIA CoMMISSIONERS 

In accordance with the resolution of last year, the British 
·Columbia Commissioners have given further consideration to the 
common trust fund. Because of the many factors involved in the 
establishment and operation of a common trust fund, we sought 
help from both the local section of the Trust Compan1es Associa-
tion of Canada and the local subsection of the Wills and Trusts 
Section of the Canadian Bar Association. Apart from information 
and helpful constructive advice, the local branch of the Trust 
Companies Association appeared to take the view that this was \ . 
:a matter for their head offices. However, the matter was studied 
by a small committee of the British Columbia subsection of Wills 
:and Trusts and the report of that committee was discussed at a 
meeting of the subsection at which the writer of this report was 
present. It resulted in considerable discussion and the value of 
a common trust fund from the standpoint of the public was raised. 
The constitutional aspects of one common trust fund to be oper-
ated by the head office of each trust company was not considered 
as it was thought that the question was too complex to be under­
taken at that time. However, the British Columbia Com­
missioners understand that a paper raising the questions involved 
in a conimon trust fund is to be given at the meeting of the Wills 
and Trusts section to be held in Vancouver in early September. 
This is being done with a view to an exhaustive study by the 
section in the ensuing year. Notwithstanding the possible bene-
fits which may come from this study, the British Columbia Com­
missioners ~ecided to submit to this meeting a draft Act and 
regulations for discussion and consideration. The need for some 
immediate action arises because it is strongly believed in some 
quarters, particularly in Ontario, that there is need for increased 
use of the common trust fund which will rebound to the benefit 
vf the public. 

The draft Act. and regulations foi· discussion at this meeting 
are based almost wholly upon the Ontario Act, the Ontario regu­
lations and proposed revision thereof. It is submitted that the 
matter should be discussed with a view either to adopting the 
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draft Act and regulations or alternatively a reference back to ihe 
British Columbia Commissioners for further revision and circula~ 
tion this year. 

P. R. BRISSENDEN 

for the British Colurnbia Commissioners 

COMMON TRUST FUND ACT 

fl('r J\Tajcsty, hy a.nd -..vith the advice and consent of the 
Legislative Assemhly of the Province of 
enacts as follo,vs : 

1. This Act. may be cited as the Common Trust Fund Act. 

2. J n this Aci., nnless the context otherwise requires, 
"coJ11mon trust fund" 111eans a fund maintained by a trust com­
pany in '''hich moneys belonging to various estates and trusts 
in its care are combined for the purpose of facilitating invest­
ment; 

"trust company" includes any society, association, company or 
corporation wheresoever incorporated that· is authorized by its 
charter to carry on any trust business and which has registered 
and complied with the laws of the province; 

"security" includes bonds, debentures, guaranteed investment 
certificates, shares, stocks, warrants, rights to subscribe for or 
purchase shares of stock, mortgages, any title to or interest in 
the capital assets, property, profits, earnings or royalties of any 
undertaking or enterprise commonly evidenced by a certificate 
nr any like document; 

"inspector" means the inspector of trust companies or other duly 
authorized person performing his duties. 

3. Notwithstanding this or any other Act, any provincial 
trust company and any other registered trust company that has 
capacity to do so may, unless the trust instrument otherwise 
directs, invest trust money in one or more common trust funds 
of the company, and, where trust money is held by the company 
as a co-trustee, the investment. thereof in a common trust ·fund 
may be made by the company with the consent of its co-trustees 
whether the co-trustees are individuals or corporations. 

4. A trust company may at any time, and shall when required 
iri. writing by the Ii1spector so 1..o do under Section 5, fite and pass 
ai1 account of its dealings with respect to a common trust fund 
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in the office of the court of the county or district 1 

in which the fund is being administered, and the judge of the 
court, on the passing of such account, has, sub­

Ject to this section, the same duties and powers as in the case of 
the passing of executors' accounts. · . 

5. An account filed with the Inspector pursuant to the regula­
tions, except so far as mistake or fraud is shown, is binding and 
conclusive upon all interested persons as to all matters shown 
in the account and as to the trust company's administration of 
the common trust fund for the period covered by· the account, 
unless within six months after the date upon which the account 
is so :filed the Inspector requires in writing that such account be 
filed and passed before a judge of the court. 

6. Notwithstanding any other Act or law, a trust company 
shall not be required to render an account of its dealings with 
a common trust fund except as provided in this Act or the 
regulations. 

7. Upon the filing of an account pursuant to Section 4 the 
judge of the court shall :fix a time and place for 
the passing of the account, and the trust company shall cause a 
written notice of such appointment and a copy of the account 
to be served upon the Inspector at least fourteen days before the 
date :fixed for the passing, and the trust company shall. not be 
required to give any other notice of the appointment. 

8. For the purposes of any such accounting an account may 
be filed in the form of audited accounts filed with the Inspector 
pursuant to regulations made under this Act. 

9. Upon the passing of an account pursuant to this Act, the 
Inspector shall represent all persons having an interest in the 
funds inv~sted in the common trust fund, but any such person 
has the right at his own expense to appear personally or to be 
separately represented. 

10. Where an account filed pursuant to this Act has been 
approved by the judge of the court, such approval, 
except so far as mistake or fraud is shown, is binding and con­
clusive upon :;1.1l interested persons as to all matters shown in the 
account and as to the trust company's administration of the 
common trust fund for the period covered by the account. 
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11. The costs of passing an account pursuant to this Act shall 
'be charged to principal and income of the common trust fund in 
such proportions as the judge of the court deems 
·proper. 

12. Notwithstanding this or any other Act or any rule of law 
to the contrary, unless the trust instrument otherwise expressly 
.directs, a trust company may 

(a) where under the trust instrument the powers of invest­
ment are unrestricted invest in a common trust fund of 
the company comprising in whole or in part common 
shares or stock in any company incorporated in Canada or 
elsewhere; 

·{b) amortize premiums and discounts upon securities, allo­
cate profits and losses and apportion principal and income 
in respect of a common trust fund of the company 

13. The Lieutenant Governor in Council may make regula­
tions with respect to the establishment and operation of a com­
:mon trust fund and the investment of trust money in such funds. 

COMMON TRUST FUND REGULATIONS 

Division (1) - Interpretation 

1.01 In these regulati011s, miless the context otherwise requires, 
"Fund" means a Comn1on Trust Fund; 

"Inspector" means the Inspector of Trust Companies; 

"participant" means any trust or estate, moneys of which are in a Fund; 

'"participation" means the interest of any participant in a Fund; 

"security" includes ·bonds, debentures, guaranteed investment certificates, 
shares, stocks, warrants, rights to subscribe for or purchase shares of 
stock, mortgages, any title to or interest in the capital assets, property, 
profits, earnings or royalties of any undertaking or enterprise commonly 
cvicienced by a certificate or any like document 

Division (2) - Plan of Operation 

2.01 A Fund shall not he established unless there are trust moneys 
placed therein aggregating at least $200,000 and until a written Plan of 
Operation for the Fund has been submitted to and approved by the 
Inspector. 

2.02 The Fund shall be maintained in accordance with the Plan of 
Operation and any amendments made thereto from time to time with the 
:approval of the Inspector. . 
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z 03 The Plan of Operation shall set forth the manner in which thp 
Fund is to be operated and shall contain provisions regarding 

(a) the investment powers of the trust company with respect to the 
Fund, including the character and kind of investments which may 
be purchased for the Fund; 

(b) the computation and allocation of income, and the distribution 
thereof; 

(c) the allocation of the pro·fits and losses of the Fund; 

(d) the tenus and conditions governing investment of trust moneys 
in and withdrawals from the F,und; 

(e) the original unit of participation; 

{f) the form of documentation, if any, to be issued as evidence of I 
participation; 

{g) the auditing and settlement of accounts of the trust company with 
respect to the Fund; 

(h) the basis and the method of valuing the assets of the Fund; \ 

(i) the basis upon which the Fund may be terminated; 

(j) .the method by which the Plan may be amended; and 

(k) such other matters as may be necessary to define clearly the 
rights of participants. 

2.04 The Plan shall provide that it shall be subject to the laws of 
the province pertaining to the operation of Common Trust Funds. 

2.05 The Plan may provide for the amortization of premiums and 
discounts upon bonds or other obligations, and for the allocation of profits 
:and losses and the apportionment thereof between principal and income 

Division (3) -Management and Ownership 
of Assets in Fund 

3 G1 The trust company shall have the exclusive management and 
·control of any Fund which it maintains and shall manage and control the 
Fund in accordance with the Plan of Operation. 

3.02 No participant and no person having an interest in any partici­
pant shall have or be deemed to have individual ownership in any particular 
asset in a Fund. 

3.03 All the assets of a Fund shall at all times be considered assets 
held in trust by the trust company, and title thereto shall be vested solely 
1n the trust company as. trustee. 

Division ( 4) - Units of Participation 

4.01 A Fund shall be divided into units o.f equal value and the pro­
portionate interest of each participant shall be expressed by the number 
of such units allocated to it. 

4.02 Upon the establishment of a Fund by a trust company, the trust 
company shall divide the Fund into units of five dollars or any multiple 
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rJJ f1ve dollars, and shall allocate to each participant the number of units 
proportionate to its original investment in the Fund. · 

4 03 The amount of any additional moneys invested in the Fund 
shall be equal to the value, at the time of the investment, of one or more 
of the units of the Fund anrl the number of units shall be increased 
accordingly 

4 04 Each unit of participation shall have a proportionate equal 
beneficial interest in the Fund and none shall have priority or preference 
over any other. 

Division (5) -Limitations on .Participation 

5 01 No money of any estate or trust shall be invested in a Fund if 
as a result the estate or trust \voulcl then have invested in the Fund an 
amount in excess of 

(a) ten per centum of the hook value of the assets of the Fund, or 

(h) the sum of $250,000, 

whichever is less. 

5 02 \i\There a tt ust company maintains more than one Fund, no 
money of any es1 ate or trust shall he investec1. in a Fund if as a result the 
estate or trust would then have an aggregate investment in excess of 
$250,000 in all the Funds maintained hy the company 

5 03 In applying this Division, if two or more trusts are created by 
the same settlor or settlors and as much as one-half of the income or 
principal or both of each trust is payable or applicahle to the use of the 
same person or persons, the trusts shall he considerecl as one 

Division (6) - Investments and Withdrawals 

6 01 No trust money shaii be invested in a Fund and no participation 
shall be altered by the vvithdrmval of any amount from a Fund except on 
the basis of the trust company's valuation of the Fund and except as of a 
valuation date. 

6 02 The computations necessary to determine the value of the Fund 
and of the units thereof shall be made within a ·period not in excess of. 
fourteen busii1ess days of the trust company following a valuation date. 

6 03 When participation is altered by withclra\val of any amount from 
a Fund, the amount withdrawn may in the discretion of the trust company, 
be paid in cash or rateably in kind, or partly in cash anci partly rateably 
in kind, but all payments and transfers as of any one valuation date shall 
he made on the same basis 

6 04 No investment of trust moneys in or withdrawal of any amount 
from a Fund shall be permitted if the result would be that less than forty 
per centum of the remaining assets of the Fund wottld be composed of 
readily marketable securities, but nothing herein contained shall be deemed 
to prohihit a distributi01i. rateable amongst all participants. 

6.05 Where any security held in a Fund has become one which would 
not. be eligible as a new investment of the Fui1d, and that state of ineligi-
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b'lity has continued for a period of six months, no further investment in, 
1 

except for the purposes of this section, withdrawals from, the Fund 1 0~all be permitted until after the security has again become so eligible or 
~as been eliminated from the Fund either through sale, distribution in 
kind, or segregation in a liquidation account for the benefit rateably of all 
trusts and estates then participating in the Fund. 

6.06 No participation shall be reduced without being terminated 
unless the amount so withdrawn is equal to the value at the date of with­
drawal of one or more full units. 

Division (7) -Register and Certificates 

7.01 A Register shall be maintained for each Fund, showing with 
respect to each participant 

(a) the date of each investment of trust moneys in the Fund, the 
number of units allotted, and the value at which each unit is 
allotted; 

(b) the date of each withdrawal, the number of units redeemed, and 
the amount paid on redemption to the participant; 

(c) the number of units currently held; and 

(d) the share in any liquidating account. 

7.02 Participation may be evidenced by certificates, but no trust 
.company maintaining a Fund shall issue any document evidencing a direct 
or indirect interest therein in any form which purports to be negotiable or 
assignable 

Division (8)- Valuations 

8.01 Not less frequently than once during each period of three 
months, the trust company shall determine the value of each Fund which 
it maintains and of the units of participation thereon. 

8 02 In the valuation of the investments of a Fund, the following 
rules shall be observed: 

(a) 'Securities listed on any stock exchange shall be valued at their 
closing sale prices on the valuation date. If no sale of a particular 
security has been reported for that day, the last _published sale 
price or the average of the last recorded bid and asked prices, 
whichever is the more recent, shall be used, unless in the opinion 
of the trust company, the value thus obtained may not fairly 
indicate the actual m(;lrket value, in which case the trust company 
shall obtain from two members of the Stock 
Exchange a written estimate of the value of such security as of 
the valuation date, and shall use the average of such estimates. 

{b) Securities not listed on any stock exchange, except mortgages, 
shall be valued as of the valuation date either by taking the 
average between the m.ost recently published bid and asked prices 
or by taking the average of quotations from two recognized 
dealers in securities. 
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(c). For the purposes of clauses (a) and (b), the trust company ·may 
rely on reports of sale and bid prices and over-the-counter quota­
tions published in any newspaper of general circulation in the 
Province or in any . recognized financial journal or report or 
quotation service or in the records of a stock exchange. 

(d) In respect of investments in mortgages, the trust company shall 
from time to time obtain a written appraisal of the value of each 
mortgage and of the real estate securing the mort~age, made by 
a person (who may be an employee of the trust company) whom 
the company believes to be qualified to appraise real estate values 
in the vicinity in which the real estate is situate, and the appraisal 
may be used only for valuations made within the period of thir~y 
calendar months next following· the dates· of the appraisal 

(c) In respect of a stock where a dividend has been declared but has 
not been paid and the amount of the dividend has been considered 
as income under the provisions of the Plan of Operation of the 
Fund, the amount of the dividend shall be deducted from the 
price of the stock in determining its value unless the price is an 
ex-dividend price 

(f) An investment purchased and awaiting payment against delivery 
shall be included for valuation purpos~s as a security held, and the 
cash accounts shall be adjusted by the deduction ci£ the purchase 
price, including brokers' commissions and other e:x;penses of the 
purchase. 

(g) An investment sold but not delivered pending receipt of proceeds 
shall be valued at the net sales price after deducting brokers' 
commissions and other expenses 

Division (9) - Distributions of Income 

9.01 The income of a Fund and the apportionment thereof shall be 
fletermined at each valuation date. 

9 02 The income shall be distrihuted to participants not less frequently 
than quarter-yearly 

9.03 For purposes of distribt1tion to participants, the income may be 
computed, at the option of the trust company, either on the basis of 
income accruerl or 011 the basis of income actually received. 

9 04 To facilitate the distribution of accrued but uncollected income, 
the cash principal of a Fund may be used to the extent necessary 

Division (10) ~Investments 

10.01 The investments of a Fund shall be kep~ separate from the 
trust company's own property, and each investment shall be so identified 
in the books o{ the company as to show clearly the Fund to which it 
belongs, although any moneys of the Fund awaiting investment or distri- · 
bution may be held on deposit in the Savings Department of the trust · 
company subject to payment thereon by the company of interest computed 
at the current rate and in the same . mam1er. as in the. case of ordinary 
deposits 
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10.02 The total investment of a Fund in 

(a) guaranteed investment certificates of any trust company, 

(b) debentures of any loan company, or 

(c) bonds of, or guaranteed by, any municipal corporation, 

shall not exceed in each ~ase ten per centum. of the book value of the 

Fund 

10.03 The total investment of the Fund in securities or guaranteed' 
by, any one person, other than the obligations referred to in section 10.02, 
shall not exceed five per centum of the book value of the Fund. 

10 04 Sections 10.02 ;:tnd 10.03 do not apply to investments in obliga~ · 
tions of, or guaranteed by · 

(a) the Government of Canada, or 

(b) the Government of any Province of Canada. 

10.05 The total number of shares held by a Fund in a:ny one class 
of shares of stock of any one corp'oration shall not exceed five per centum 
of the number of st1ch shares outstanding, and if the trust company 
maintains more than one Fund no investment shall be made which would 
cause the aggregate investment for all the Funds in any one class of 
shares of stock of any one corporation to exceed such limitation. 

10.06 The total investment of a Fund in mortgages shall not exceed' 
twenty-five per centum of the book value of the Fund. 

10.07 Not less than forty per centum of the value of the assets in a 
Fund shaH be maintained in readily marketable securities, 

Division (11) -Accounting Records 

11.01 A complete set of accounting records shall be maintained for 
each Fund, and those records shall clearly distinguish items of principal 
from items of income. 

Division (12) -Audit and Inspection of Records 

12 01 The trust company shall, at least once during each period of 
twelve months, cause an audit of each of its· Funds· to be made by a 
qualified accountant or accountants approved by the Inspector. 

·12.02 The report of the audit shall include 

(a) a list of the investm~nts comprising each Fund at the end of the 
period covered by the audit, 

(b) the book value thereof as at the end of the period covered by the 
audit, 

(c) a statement of purchases, sales and any 1Dthe1· investment changes, 
and of revenue and disbursements shtce the last audit, and 

(d) appropriate comments as to any investments in default as to 
payment of principal and interest. 
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12.03 The reasonable expenses of an audit if made by an independe1u 
a(~cotwiant or acc_ountants shall be paicl out of the Fnnd and charged to 
principal and income in such proportion as the trust company shall dee.rn 
proper 

12.04 The trust company shall file a copy of the report of audit with 
the Inspector. 

12 05 The trust company shall, without charge, send a copy of the 
report of audit to any co-trustee of a participant; and shall also without 
charge, .upon request St~JHl a cop'y of the rcporl to ::tllY hend1ciat y of a 
participant 

12 06 The register and all accounting records pertaining to a Fund 
shall be open to inspection during the regula1· business hours of the trust 
company ori the eighth, ninth, and ienth business days of the company 
next following any valuation date, by any co-trustee or beneficiary of a 
participant. 

Division (13)- Administration Fees an<l Expenses 

13 01 A Fund shall not be deemed a separate trust fund on which 
commissions or other compensation is allowable and no trust company 
maintaining a Fund shall make any cha~·ge against it for the management 
thereof nor pay a fee, commission, or compensation out of the Fund fot 
management. 

13.02 The trust company may, however, reimburse itself out of a 
Fund for all reasonable expenses incurred hy it in the administration oJ 
the Fund. 

13 03 Tn any trust or estate which has moneys participating in 2 

Fund, the trust company shall be entitled to the management fee or otllCJ 
compensation to which it would otherwise be entitled in respect o£ sud 
moneys. 

Division (14) - Puhlicity 

14.01 fn soliciting business or otherwise, a trust company shall no 
advertise or pul)licize the earnings realized on a Fund or the value of th• 
assets thereof, except as may be permitted or required under thes• 
regulations. 

Division (15) -Termination of Funds 

15 01 A trust company may in its discretion terminate ann distrihut 
a Fund as of any valuation date 

15.02 The Inspector may, by written notice to the trust compan) 
direct the termination and distribution of any Fund within such time a 
:shall be specified in the notice. 
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APPENDIX M 
(Seepage 29) 

AMENDMENTS TO UNIFORM ACTS 

1968 

REPORT. OF R. H. T ALLIN 

Assignment of Book Debts, Bills of Sale and Co1'tditional Sales Act 
Newfoundland made some minor amendments to these Acts 

dealing with the payment and collection of fees. 

Cornea Transplant Act-Human Tissue Act. 
British Columbia, Saskatchewan and Manitoba repealed the 

Cornea Transplant Act and enacted The Human Tissue Act 
In Manitoba there were some minor variations in The Human 
Tissue Act. 

Evidence Act. 
The Yukon Territory amended section 4 of the model Act 

by adding the following subsection 

(2) Every person charged with an offence shall be a competent 
but not compellable witness at every stage of the proceedings, 
whether the person so charged is charged solely or jointly 
with any other person, provided as follows: 

(a) a person so charged shall not be called as a witness except 
upon his own application; 

(b) the failure of any person charged with an offence to give 
evidence shall not be made the subject of any comment 
hy the Prosecution or Court; 

1 c) a person charged and called as a witness shall not be 
asked, and if asked shall not be required to answer, any 
question tending to show that he has committed or been 

·convicted of or been charged vvith any offence other than 
that wherewith he is then charged, or is of bad character 
unless 

(i) the proof that he has committed or been convicted 
of such other offence is admissible evidence to show 
that he is guilty of the offence wherewith he is then 
charged; or 

{ii) he has personally or by his Counsel asked questions 
of the witnesses for the Prosecution with a view to 
establishing his own good character, or has given 
evidence of his ovvn good character, or the nature or 
conduct of the defence is such as to involve imputa-
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tions on the cl1aracter of the prosecutor or the­
witnesses for the prosecution; or 

(iii) he has given evidence against any other person 
charged with the same offence. 

Pe1·petuities Act. 

The Yukon TerritoriE-s enacted the uniform PeTpetuities Act. 

P?·esum_ption of Death Act. 

Manitoba enacted The Presumption of Death Act with some 
minor variations. 

Reciprocal Enforcement of Judgme11ts Act. 

Manitoba enacted the amendment to The Reciprocal Enforce­
ment of Judgments Act recommended at the last Session of the 
Conference. 

Reciprocal Enfo1·ceme11t of Maintenance Orders Act 

Saskatchewan adopted the uniform Act with some m1nor 
variations. 

British Columbia amended its Reciprocal Enforcement of 
Maintenance Orders Act hy a(1ding a new subsection (la) to 
section 3 as follo·ws · 

(la) \il./here it appears to the Court that an order received for 
registration contains matter, or forms part .of a judg1~1ent that deals 
with matter, other than an order for maintenance, the order may· be 
registered in re.spect of those matters only which constitute the main­
tenance order 

British Columbia also added the following words to suhsection (2) 
of section 3 : 

"The Court in which the order is registered has power to enforce 
·the order in aceordance with this Act notwithstanding it is an 
order in proceedings in which the Court has no m·iginal jurisdic­
tion or it is an order which the Court has no powe1 to make in 
the exercise of its original jurisdiction " 

Manitoba added the following new section to their Recip­
rocal Enforcement of Maintenance Orders Act: 

7 A. \Vhere a conrt in Man itoha makes a decision or order under 
this Act, any party to the matter may appeal the decision or order 

(a) in the case of a decision or order of a magistrate, in the 
manner prescribed in Part XXIV of. the Criminal Code; and 

(b) in the case of a decision or order of any other court, in the 
same manner as a judgment or order of that court in a 
civil action may· be appealed. 
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Regulations Act. 
Yukon Territories enacted a new Regulations Act which, in 

some particuiars, departs from the model Act and follows the 
Federal Regulations Act. 

R~tles of the Road. 
Saskatchewan and Manitoba enacted the new definition of 

''Highway" recommended at the last meeting of the Conference. 

Saskatchewan enacted the new section 73 of the Rules of 
the Road recommended at t.he last meeting of the Conference. 

Manitoba amended the provision (22) respecting a vehicle 1 

being overtaken. Provision was made for recognition of the 
visible signal as well as an audible signal. 

Variations of Trusts Act. 
British Columbia enacted the Variation of Trusts Act.. 

Wills Act. 
Alberta amended its Wills Act in accordance with the revised 

section 33 recommended by the Conference in 1966. 
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APPENDIX N 

(See page 29) 

UNSATISFIED JUDGMENT FUNDS 

Uniformity in Residence Requirements 

REPORT OF THE NORTHWEST TERRITORIES CoMMISSIONERS 

At the 1967 meeting of the Conference the Northwest Terri­
tories Commissioners were instructed to report at the next 
meeting of the Conference on the question of the applicability 
of the unsatisfied judgment fund provisions in the various pro­
vincial statutes to non-residents. The matter was specifically 
raised by a report of Mr. Ryan on behalf of the Commissioners 
for Canada (see page 241 of the 1967 Proceedings). 

Although the two territorial councils have never cre0-tecl 
unsatisfied judgment funds, all of the ten provinces have 
now neated such funds under the provincial Acts referrefl to in 
the Appendix. All of the funds created hy these .\cts provide 
for compensation equal to the amount of the standanl auto­
mobile insurance policy limits in two situations. First, com­
pensation will be paid out of the unsatisfied judgment fund 
where the victim of a motor vehicle accident has reeovered 
judgment for damages for bodily injury, death, loss of, or dam­
age to, property, or any of these, but is unable to obtain satis­
faction of all or part of the judgment. Secondly, compensation 
will be paid out of the unsatisfied judgment fund where a motor 
vehicle accident. is caused by the negligence of a person whose 
identity is unknown, commonly called a hit-and-run case. 

The province of Manitoba imposes no residence restrictions 
upon a claimant against the fund in either of these situations. 
However, all of the other provinces restrict the right of non­
residents to claim from the fund in either one or both situations. 
In the province of Newfoundland non-residents are excluded in 
a hit~and-run case only. In tl1e provinces of Nova Scotia and 
Prince Edward Island non-residents are excluded only where a 
judgment for damages remains unsatisfied. On the other hand, 
in the provinces of New Brunswick, Ontario, SaskatclJewan, 
Alberta and British Columbia, non-residents are excluded in 
both cases. In the province of Quebec the exclusion is not based 
on residence hut on domicile J n all of these provinces the 



117 

exclusion is modified by a provision that if the victim of the 
accident resides or, in Quebec, is domiciled, in a jurisdiction 
that provides comparable provisions. to residents, then the v1c., 
tim is no longer excluded from the benefits of the statute. 

All of the above provisos are undoubtedly based on the idea 
of reciprocity, a well known doctrine in the conflict of laws. 
For instance, the enforcement of a judgment obtained outside 
the jurisdiction depends on reciprocity. We submit that the 
requirement of reciprocity in claims against unsatisfied judg­
ment funds causes injustice. 

Since all the provinces now have similar provisions, a non­
resident or, in Quebec, a person domiciled outside Quebec,. 
would only be excluded if he did not reside in any Canadian 
province. The specific problem raised by Mr. Ryan's paper at 
the 1967 proceedings was the exclusion of Canadian servicemen 
and other citizens .who, after a period of residence outside Canada 
in a jurisdiction which did not have comparable provisions, were 
returning to a province in Canada to take up a new residence 
but were involved in a motor vehicle accident prior. to arriving 
in their new residence. There are two -vvays of solving· the 
problem with which the above class· of persons is faced; a 
general and a specific. 

The general solution would involve a recommendation hy this 
Conference to the provinces that they follow the lead of Mani­
toba and abandon all residence restrictions. There is much to 
be said in favour of such general approach, since it is in accord­
ance with the basic principles of the common law. The law 
should operate equally between all classes of persons while they 
are actually present in a place. Thus, the non-resident who 
comes to a jurisdiction is subject to its laws of contract and 
tort, and specifically to its negligence law. There appears to 
us to be no valid reason why a non-resident plaintiff who has 
his case litigated in a court applying, for example, the laws of 
Ontario should then :find that; because he was involved in an· 
accident with an uninsured vehicle, the Ontario law ceases to 
protect him, and he is deprived of his right to claim against 
the unsatisfied judgment fund. vVe would therefore recommend 
to this Conference to adopt a request to all provinces now having 
unsatisfied judgment funds with residence requirements that 
they repeal these requirements. 
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Should this recommendation not be acceptable, we would, 
as an altE!rnative, recommend the following specific solution to 
the problem. A clause should be inserted into the stahi.te that 
would exempt from the residence requirement either all Cana­
dian citizens or them and all persons domiciled anywhere in 
Canada. T.his would, at least protect members of the Canadian 
Armed Forces and businessmen returning to Canada· from abroad 
at a tirn:e when they are not yet resident in Canacla. The follow­
ing is suggested as a model clause to be inserted after the pro­
vision imposing the residence or domicile requirement: 

[Section X, that is the provision imposing the residence 
or domicile requirement] does not apply to a Canadian 
citizen for to a person domiciled in a Canadian province]. 

Respectfully submitted, 
HUGO FISCHER 

for the North-west Tenitories 
Commissioners. 

APPENDJX 

The law stated is as of the 1967 sessions of the respective provincial 
legislatures with the exception of Nova Scotia where it is stated as of the 
1966 session. 

NEWFOUNDLAND 

The Highway Tm(jic Act, 1962, S Nfld 1962, No. 82 Part V, Safety 
Responsihility, sections 94 to 112 

99. No action shall be brought against the Minister under Section 98 
by or on behalf of any person who ordinarily resides outside N ewfo11nclland 
un1ess that person resides in a jurisdiction in which recourse of a sub­
stantially similar character to that provided by this Part is afforded to 
residents of Newfoundland 

2. In this Act . 

(iii) "resident" includes a person who 

(i) lives in the province for a total of ninety days or longer in 
a year, 

(ii) is employed or engaged in any activity for gaii1 in the 
province for a total of thirty days or longer in a year, 

(iii) is attending school or colicge in the province, or 

(iv) is in the province and whose childt'en attetid school or 
college in the province 
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PRINCE ED\iVARD ISLAND 

The High-way Traffic Act, 1964, S P E I 1964, Part XI, · Unsatisfied 
1 

Judgment Fund, sections 335 to 356. 

351. (6) Judgment Recovery (P.E.I.) Ltd. shall not be required to 
-paY any amount in respect of a judgment in favour of a person who does 
not ordinarily reside in Prince Edward Island unless that person resides 
in a jurisdiction in which recourse of a substantially similar character .to 
that provided by this Act is afforded to residents of Prit1ce Edward Island 

NOVA SCOTIA 

Moto1· Vehicle Act, R S N.S. 1954, c 184, Part VI, Financial responsibility 
{)f owners and drivers, sections 178 to 181. 

179B. Judgment Recovery (N S.) Ltd shall not be required to pay 
:any amount in respect of a judgment in favour of a person who does not 
ordinarily reside in Nova Scotia unless that person resides in a jurisdiction 
in which recourse of a substantially similar character to that provided by 
this Act is afforded to resiclen ts of Nova Scotia. 1958, c. 48, s 3. 

1. In this Act: . . 

(bee) "resident" includes a person who 

(i) for more than thirty clays in any year is employed or 
engaged in any activity for gain in the Province; 

(ii) is attending school or college in the Province; 

(iii) is in the Province and whose children attend school in 
the Province; 

(iv) lives in the Province for more than ninety clays in any 
year 1958, c 47, s 1 (2) 

NEW BRUNSWICK 

The Motor Vehicle Act, 1955, S N 13 1955, c. 13, Part Vl 11, Unsatisfied 
Judgment Fund, sections 285 to 303 

299. (1) There may not he paid out of the Fund 

(b) any amount in respect of a judgment in favour of a 
person who ordinarily resides outside of New Brunswick, 
uhless such persori resides in a jurisdiction which pro­
vides substantially the same benefits to persons who 
ordinarily reside in New Brunswick, provided that no 
payment shall include an amount that would not be 
payable by law of the jurisdiction jn which such person 
resides; 1967, c. 54, s. 30 

QUEBEC 

Loi de l'indemni.sation. des 1•ictimes d'accidents d'mttomobile, Highway Victims 
Indemnity Act, $.R.Q. 1964, c. 232, section XII, Recours au fOl{ds, articles 
36 a 42, Dhrision X 11, Recourse to the fund, sections 36 to 42 . 
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40 Les personnes 
pcuvcnt faire une 
Fonds: ... 

suivantes ne 
demande au 

(f) ioute personne domiciliee dans 
Ull etat, province OU territoire 
ott ceux qui r·esident dans la 
province ·de Quebec ne bene­
ficient pas de droits equiva­
lent a ceux accordes par la 
presente section 

Code Ciz•il· 

79. Le domicile de toute personne, 
quant a l'exercice de ses droits 
civils, est au lieu ou elle a son 
principal ·etablissemenL C.N 102 

40. The following persons cannot 
make application to the Fund: ... 

(f) any person domiciled in a 
state, province or territory 
where residents of the Prov­
ince of Quebec do not enjoy 
rights equivalent to those 
granter! by this Division. 

Ci·z1if Code 

79. The domicile of a person, for 
all civil purposes, is at the place 
where he has his principal estab­
lishment 

ONTARIO 

Moto1· Vehicle Accident Claims A(:t, S 0 1961-62, c. 84. 

23. (1) In this section, "residence" shall be determined as of the 
date of the motor vehicle acCident as a result of which the. damages are 
claimed. 

(2) The Minister shall not pay out of the Fund any amount in favour 
of a person who ordinarily resides outside of Ontario unless such person 
resides in a jurisdiction in which recourse of a substantially similar 
character to that provirled by this Act is afforded to residents of Ontario, 
provideu that no payment shall include an amount that would not be 
payable by the law of the jurisdiction in which such person resides 

MANITOBA 

The Unsatisfied Judgment Fund Ad, S M 1965, c. 89, replacing sections 153 
to 160 of The High·way Tmffic Act, R.S.M. 1954, c. 112, came into force 
July 1, 1965. It contains no restrictions based on residence requirements 

SASKA TCHE\iV AN 

The A1ttomobile Accident Ins1wanr.e Act, R.S.S. 1965, c. 409. 

57. (1 )· For the purpose of this section the residence of a person shall 
be determined as of the date of the motor vehicle accident as a result of 
which the damages are claimed 

(2) The insurer shall not pay any amount under section 48, 51 or 52 
to or on hehalf of a person who ordinarily resides outside Saskatchewan 
unless he resides in a jurisdiction in which recourse of a character sub­
stantially similar to that provided by those sections is afforded to residents 
of Saskatchewan, and in no event shall a payment under any of those 
sections include an amount that would not he payable by the law of the 
jurisdiction in which such perso11. resides 
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ALBERTA 

The Motor Vehicle Accident Claims Act, S.A. 1964, c. 56. 

15. (1) The Minister shall not authorize payment out of the Fund. 
of any amount in favour of a person who ordinarily resides outside Alberta; 
unless the person resides in a jurisdiction in which recourse of a sub­
stantially similar character to that provided by this Act is afforded to: 
residents of Alberta 

(2) ... 

(3) For the purposes of this section "residenc~" shall be determined 
as of the date of the motor vehicle accident as a result of which the: 
damages are claimed 

BRITISH COLUMBIA 

M otM Vehicle Act, R S.B C 1960, c. 253, Unsatisfied Judgment Fund, 
sections 104 to 120. 

106B. (6) The amount paid by the Fund to an applicant who ordi­
narily resides outside the Province· shall not exceed the amourit limited by 
this section or the amount that a resident of the Province could recover 
under the same circumstances from a like fund in the jurisdiction in which 
the applicant ordinarily resides, whichever is less. 1965, c. 27, s. 21. 

108. (4) ln no event may any action be brought against the Attorney 
General by or on behalf of any person who ordinarily resides outside of 
British Columbia unless such person resides in a jurisdiction in which 
recourse of a substantially similar character to that provided by this section 
is afforded to residents of British Columbia. 
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APPENDIX 0 
(See page 29) 

THE INTESTATE SUCCESSION ACT AND 

THE TESTATORS FAMILY MAINTENANCE ACT 

REPORT oF THE PRINCE En\vARD Isr:AND · Co:MMISSIONE.RS 

/\ t the 1967 meeting of the Conference, H. Allan Leal, pre­
sl'ntcu two reports, one on The J nkstate Succession Ad (sec lJage 
149 of t1K·. 1967 Proceedings) and one on The Testat01 s Family 
:i\.1aintenance Act ( see page 219 of th P. 1967 I >roceecl ings) Both 
of the subject matters were referred to the Prince Edward 
Island Commissioners (see pages 24 and 26 of the 1967 
Proceedings). 

vVe will deal with each of the subject matters separately in 
this one report. 

The Intestate Su.ccession Act 
It was resolved at the 1967 Conference that the matter be 

referred to the Prince Edward Island Commissioners for the 
preparation of either 

(a) a draft model act dealing ·with hoth the matters dealt 
with in The Testators Family Maintenance Act and the 
matters pertaining to the variation of intestate succession 
rnles in particular cases, or 

(b) draft amendments to the Model Testators Family ~fain­
tenance Act so that the Act would include matters per­
taining to the variation of intestate succession rules in 
particular cases. 

lt is to be noted that the Model Testators Family l\lainten­
ance /\ct deals only with relief or variation fur families of 
testators and that the snbj ect matter desired to he inclndecl 
deals with relief to families of intestates. The main consider­
ation of the Prince Edward Island Commissioners has heen to 
decide on which course to follow, to draft a new model net or 
to draft amendments to one of the present statutes (alt.hotigh 
the reference refers specifically to The Testatms Family 1\lain­
tenance Act). It is felt. that a teview of the la1vs of tbe various 
provinces is useful to see how many jurisdictions have already 
dealt with this subject matter of variation of intestate sncces­
sion rules and how they have accomplished it 

British Colmnbia deals with intestate succession in Part VII 
of its ,t\clministration Act, R S B C, 1960, e 3 The basic 1\1 o<kl 
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'Testators Family Maintenance Act has also been adopted (see 
R,S.B.C. 1960, c. 378). There is no provision for family relief or1 

maintenance in cases of intestacies. 

Alberta has an Tntestate Succession Act, R.S.A. 1955 c 161 
which according to S4(2) permits the Public Trustee to apply 
all or part of. an infant's share to the widow for maintenance 
needs. Alberta adopted the uniform Testators Family Mainten­
ance Act in 1947 but in 1955 led the way by extending the 
Act to cases of intestacies by amending .The Testators Family 
Maintenance Act, (Alberta 1955, c. 66,). · The Model Testators 
Family Maintenance Act then was used as a basis for tbe new 
Act, The Family Relief Act, R.S.A. 1955, c. 109. This Act has 
not been amended since its enactment and appears most ade­
quately to cover the subject matter of relief for families of 
intestates and testators in one Act. 

Saskatchewan adopted the Model Intestate Succession Act 
It has more recently enacted the Dependants Relief Act R S.S. 
1965 which is entitled "An Act Authorizing Provision for the 
Maintenance of Certain Dependants of Testators and Intes­
tates". The Alberta Family Relief Act has the same . heading. 
The Saskatchewan Act appears to be somewhat more technical 
in that relief under S.4 is limited to $3,000. S.9 d~als exclusively 
with maintenance. 

Manitoba adopted the Testators Family Maintenance Act in 
1954 R.S.M. c. 264 which was amended by Man. 1963 c. 86 to 
include relief for intestacies without changing the name of 
the statute. 

Mani1oba has an act-The Devolution of Estates Act-which 
deals with the distribution of estates of intestates. 

Ontario has a Devolution of Estates Act R.S.O. 1960, c. 106, 
which deals with distribution of estates of intestates. Tt also 
bas a Dependants' Relief Act R.S.O. 1960, c. 104, which deals 
only with relief of families of testators, the same subject matter 
covered by the Model Testators Family Maintenance Act in a 
different manner. 

New Brunswicl~ has a Devolution of Estates Act, R..S.N.B. 
1952 c. 62 which in~ludes basically the uniform Intestate Suc­
cession legislation amended to provide the widow with a larger 
:share of the estate. The .Model Testators Family Maintenance 
Act was enacted in N.D. 1959, c. 14 
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N o•z;a Scotia has enacted the Model Testators Family 1\f aiil­
tenance Act N S. 1956, c. 8, and recently arlopted the uniform 
Intestate Succession Act N S. 1966, c. 8. 

N ewfotmdland has an Intestate Succession Act R.S. Nfid. 
1952, c. 1.S3. Like Alberta, N ewfoundlancl adopted a revision 
of the Model Testators Family Maintenance Act making it apply 
to cases of in testacies. and calling it "The Family· Relief Act", 
Ntld. 1962, c. 52. This Act appears to be a duplicate of the 
Alberta Act with minor differences and is made notwithstanding 
the Wills or Intestate Succession Act of that province. 

P1·ince Ed·ward Island deals with intestate succession as Part 
IV of its Probate Act R.S.P.E.I. 1951. Prince Edward Island 
has not adopted any provisions dealing with maintenance of 
testators or intestates. 

rtdwn Ten-itor:y as set out in the 1967 Proceedings, the 
Ontario Report shows that the provision for relief of certain 
dependants of intestates has been a,dded to the [ntestate Suc­
cession Act. It is not known at the time of writing whether the 
Yukon has adopted The Testators Family Maintenance Act. 

By way of comment, the Yukon provisions to incorporate 
relief for dependants of intestates are embodied primarily in 
paragraph 518 of Part II, and no provisions are made spelling 
out the extent of power of the court ln fact, the provisions 
permit only an application to the c-ourt for an onler for relief 
hut does not actually spell out that tl1e court has the authority 
to grant an order or what matters the conrt must take into 
consideration in making such order. 

In summary, four provinces, Alberta, Newfoundland, Saskat­
chewan and Manitoba, have made provisions for maintenance 
of certain dependants of intestates in basically three clillerent 
ways, (Family Relief Act, Dependants Relief Act, amendment 
to Testators Family Maintenance Act). The Yukon Territory 
has also made its own provisions which make a fourth alterna­
tive method of dealing with the problem. 

As the conference left the· Prince Edward Island Commis­
sioners with an alternate task, either of drafting a model act 
covering relief for testators and intestates dependants, or of 
drafting amendments to The Testators Family Maintenance Aci 
which would make it apply to intestacies, the Prince Edward 
Island Commissioners had hoped that the statutory trend of the 
provincial legislators might direct us to a course of approach.· 
Quite the contrary hmvever, the diversification of approaches 
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has made our task somewhat difficult for we have had to con-
1 

sider the advantages and disadvantages of adopting one of the 
four aproaches adopted by the five different jurisdictions, or of 
attacking the problem from a new approach. 

We feel that the Conference must ultimately adopt the 
method of incorporating the changes because it could mean the 
abolition of a model statute, (The Testators Family Maintenance 
Act) or at least a substantial amendment thereto. 

In comparing the different approaches or statutes already 
in effect, we recommend to the Conference that a drafl be made 
of a model act as similar as possible to the present Testators 
Family Maintenance Act, which would apply to relief for certain 
dependants of intestates. We also feel that The Family Relief Ac-t 
as adopted by Alberta in 1955 and later, with minor revisions, 
by Newfoundland, be used as a basis for considering a model 
act. We feel that we could not do better with a separate draft 
model act than the present Alberta Act, but recommend in 
considering this Act, that the Newfoundland .Act and revisions 
be carefully noted. Reference should also be made to the actual 
Alberta Amending Act. 

In lieu th~n of presenting a draft model act, we recommend 
study of the Alberta Family Relief Act, 1955 as. a basis for a 
new model act If it is acceptable, then the Alberta Amending 
Act could be studied to insure that it properly amends The 
Testators Family Maintenance Act. 

We also recommend that a more appropriate name be given 
to the statute which would more precisely describe the subject 
matter of the Act. As a suggestion, v;re propose "The Decedents 
Family Relief Act". 

Altematively) we recommend the Conference adopt the Man­
itoba amendment which extended The Testators Family Main­
tenance Act to cases of intestacies. The adoption of the 
Manitoba Act as enacted is recommended. 

Thirdl'jl) we recommend that further work on drafting or 
preparing the model act be placed in the hands of a province 
equipped to draft such an Act, and preferably provincial com­
missioners who have the experience of their own Act dealing 
with the subject of relief of dependants of either testators, 
intestates or both. · 

J. MELVILLE CAMPBELL 

of the Prince Edward Island 
Commissioners. 
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APPENDIX P 

(See page 30) 

PERSONAL PROPERTY SECURITY ACT 

REPORT OF MANITOBA CoMMISSIONERS 

At the last meet:ing of the Conference, Mr. MacTavish 
reported orally on behalf of the Ontario Commissioners with 
1 espect. to the Ontario Personal Property Security Act which 
will be coming into force in stages. The matter was referred 
to the Manitoba Commissioners for· the preparation lof a draft 
Bill. The Manitoba Commissioners have prepared a draft Bill, 
a copy of which is attached, which is intended only for discus­
sion purposes. In the preparation of the draft the Manitoba 
Commissioners were assisted by Mr. T. M. Long, \Q.C., J\fr. 
George Saunflers, and .Mr. Art Daird, all of whom hacl done 
considerable work in the preparation of a report for the Manitoba 
Law Reform Committee with respect to a Personal Property 
Security Act. 

The attached draft is based almost entirely on the Ontario 
Act There are a few minor changes in drafting which do not 
materially affect the substance of the Act. There are also 
several areas in which the draft varies in substance from the 
Ontario Act. Attached to the draft Act there is a schedule of 
comments with respect io the major changes in the draft from 
the Ontario Act. 

A committee of the Commercial Law subsection of the 
Canadian Bar Association is presently actively engaged in 
attempting to prepare a uniform Personal Property Security 
Act. Although some of the differences between the draft Act 
and the Ontario Act follow recommendations of that committee 
of the Commercial Law section other recommendations of that 
committee have not been adopted in the draft. Unfortunately 
the most recent draft of the committee of the Commercial Law 
section was not available at the time that the discussions leading 
to the preparation of the attached draft were held. 

It seems unfortunate that both. the Uniformity Commission­
ers and the Canadian Bar Association should be working 
on parallel projects. The feasibility of co-ordinating the work 
of the Commissioners and the committee should be considered 
and a decision made at this Session as to 1:vhether the: 



127 

Uniformity Commissioners should refer the matter to the Com­
mercial Law section of the Canadian Dar Association for further 
work before a uniform Act is adopted by the Uniformity Com­
missioners 

Respectfully submitted, 
R. H. TALLIN 

fo1' the ~Manitoba C omrnissioner s 

THE PERSONAL PROPERTY SECURITY ACT 

1. ( 1) In this Act, Definitions:: 

(a) "accessions" means goods that are installed in or affixed 
to other goods ; 

(b) "account debtor" means a person who is obligated on· 
chattel paper or on an intangible; 

(c) "buyer in ordinary course of business" means a person 
who, in good faith and without knowledge that the sale 
to him is in violation of the ownership rights or security 
interest of a third party in the goods, buys in ordinary 
course from a person in the business of selling goods of 
that kind, but does not include a pawnbroker; 

(d) "buying" means buying for cash, or by exchange of other 
property, or secttred or unsecured credit, and includes 
receiving goods or documents of title under a pre-existing 
contract for sale, but does not include a transfer in bulk 
or as security for or in total or partial satisfaction of a 
money debt; 

(e) "chattel paper" means one or more than one writing that 
expresses both a monetary obligation and a security inter­
est in specific goods ; 

(f) "collateral" means property that is subject to a security 
interest; 

(g) "consumer goods" means goods that are used or acquired 
for use primarily for personal, family or household pur­
poses, and are not inventory; 

(h) "corporate security" means any mortgage or charge~ 
whether specific or floating, of chattels in the province 
created by a corporation, and every assignment of book 
debts, whether by way of specific or floating charge, made 
by a corporation engaged in a trade or business in the 
province and contained 
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in a i.rust deed or other instrument to secure bonds, 
debentures or debenture. stock of the cdrporation or 

. of any other corporation, or 

in any bonds, debentures or debenture stock of tlH~ 
corporation as well as in the trust· deed or other 
instrument securing the same, or in a trust deed or 
other instrument securing the bonds, debentures or 
debenture stock of any other corporation, or 

in any bonds, debentures or debenture stock or any 
series of bonds or debentures of tlie corporation not 
secured by a separate instrument; 

I 
"creditor" means a person to whom a payment is owed 
or other performance of an obligation is secured, and 
includes an assignee of book debts and a trustee or 
assignee for the benefit of creditors, a truster in bank­
ruptcy, a receiver, and an executor, administrator or com­
mittee of a creditor; 

"debtor" means a person who owes payment or other 
performance of the obliga_tion secured, whether or noi 
he owns or has rights in the collateral, and includes an 
assignor of book debts and ari assignee of the debtor's 
interest in the collateral referred to ii1 subsection ( 1) of 
section 49, or such one or more of them as the context 
requires; 

"default" means the failure to pay or otherwise perform 
the obligation secured when due or the occurrence ofany 
event whereupon under the terms of the security agree­
ment the security becom.es enforceable; 

. . 

"document of title" means any writing that purports to 
be issued by or addressed to a bailee and purports to 
cover such goods in the bailee's possession as are identi­
fied or fungible portions of an identified mass, and that 
in the ordinary course of business is treated as establish­
ing that the person in possession of it is entitled to 
receive, hold and dispose of the document and the goods 
it covers; 

{m) "equipment" means goods that are not inventory or con­
sumer goods ; 

{n) "goods" means all chattels personal, other than chases in 
action and money, and includes emblements and industrial 
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growing crops, and oil, gas and o~her minerals to be 
extracted, and timber to be cut; 

( 0 ) "instrument" means a bill, note or cheque .within the 
meaning of the Bills of Exchange Act (Canada), or any 
other writing that evidences a right :to the payment of 
money and is of a type that in the ordinary course of 
business is transferred by delivery with . any necessary 
endorsement or assignment, but does not include 

(p) 

(q) 

(r) 

(i) a writing thq.t constitutes a chat~el paper or a part 
t~ereof, or 

(ii) a document of title or a part· thereof, or 

(iii) securities or a part thereof; 

"intangible" means all personal property, including choses 
in action, that 1s not goods, chattel paper, documents of 
title, instruments or securities; 

"inventory" means goods that are held by a person for 
sale or lease, or that are to be furnished or have been 
furnished under a contract of service, or that are raw 
materials, work in process or materials used or consumed 
in a business or profession; 

"judge" means a judge of court; 

(s) "minister" means the Minister o£ 

(t) "notify" m~.ans to take such steps as ; are reasonably 
required to give information to the person to he notified 
so that, 

(i) l.t comes to his attention, or 

(ii) it is directed to such p~rso:n at his customary address 
or at his place of reside'nce, or at such other place 
as is designated by him over his signature, 

and "notification" has a corresponding meaning; 

(u) "prescribed" means prescribed by the regulations; 

(v) "proceeds" means personal property in ~11y form or 
fixtures derived directly or indirectly from any dealing 
with collateral or proceeds or that indemnifies or 
compensates for collateral destroyed or damaged; 

(w) f'purchase-money security interest" means a security 
interest that is 
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(i) taken or reserved by the seller of the collateral to 
I 

secure payment 6£ all or part of its price, or 

(ii) taken by a person who gives value that enables the 
debtor to acquire rights in or the use of "the col­
lateral, if that value is applied to acquire those 
rig·hts; 

(x) "purchase" inciudes taking by sale, discount, negotiation, 
mortgage, pledge; ;lien, issue or re-issue, gift or any other 
voluntary trahsattion creating an interest in property; 

(y) "purchaser" means a person who takes by purchase; 

(z) "registrar" means the registrar of personlal property 
security; 

( aa) "fegulations" means the regulations made under this 
Act; ' . .. I 

(bb) ."securecl pariy" means a person who has a security 
in~erest; .. 

( q::) "securities" means shares, stock, warrants, bonds, deben­
tures, debenture stoc~ or the like issued by a corporation 
or other person, or a partnership, association or 
government; 

( dd) "security agreement" means an agreement that creates 
or provides for a security interest; 

· (ee) "security interest" means an interest in 

(i) goods other than building materials that have been 
affixed to realty, or 

( ii) fixtures, or 

(iii) documents of title, or 

(iv) instruments, or 

(v) securities; or 

(vi) chCj.ttel papers, or 

(vii) intangi-bles, 

that secures: payment or performance of an obligation, 
and irtclu~f:es an interest arising frorri an assignment of 
book debts; 

(ff) "value" means any consideration sufficient to support a 
simple contract. . . 

(2) Goods are either consumer goods, equipment or inventory. 
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PART l 

GENERAL 

:l. (1) Subject to subsection (1) of section 3, this Act applies, Application 
of Act 

(a) 

(b) 

to every transaction without regard to its form and with­
out regard to the person who has title to the collateral 
that in substance creates a security interest, including, 
without limiting the foregoing, 
(i) a chattel mortgage, conditional sale, equipment trust, 

floating charge, pledge, trust deed or trust receipt, 
and 

(ii) an assigument, lease or consignment intended as 
security; and 

to every assignment of book debts whether intended as 
security or not. 

(2) This Act is binding on the Crown in rig~t of the province. ~ptl;~~~on 

3. (1) This Act does not apply 

(a) to a lien given by statute or rule of law, except as pro..:. 
vided in section 32, clause (b) of subsection (3) of section 
36, and clause (b) of subsection (2) of section 37; or 

(b) . to a transfer of an interest or claim in or under any 
policy of insurance or contract of annuity; or 

(c) to an assignment of wages, salary or other compensation 
of an employee; or 

(d) to an assignment for the general benefit of creditors to 
which The Assignments and Preferences Act (Ontario) 
applie~; or 

(e) to a· transaction under The Pawnbrokers Act, i966 
(Ontario). 

(2) The rights of buyers and sellers under subsection (2) of 
section 20 and sections 39, 40, 41 and 43 of The Sale of Goods Act 
(Ontario) are not affected by· this Act. 

4. A document to which this Act applies is not invalidated 
nor shall its effect he destroyed by reason only of a defect, 
irregularity, omission or error therein or in the execution thereof 
unless, in the opinion of the judge or court, the defect, irregu..:.. 
larity, omission or error is shown to have actually misled some 
person whose interests are affected by the document. 

Where Act 
does not 
apply 

Effect on 
Sale of 
Goods Act 

Enors, 
omissions, 
etc. 
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5. (1) Where the chief place of business of t debtor is in 
Ontario) the validity and perfection of a security interest and the 
possibility and effect of proper registration with regard to intang­
ibles or with regard to goods of a type that are normally used 
1n more than one jurisdiction, if the goods are classified as equip­
ment or classified as inventory by reason of their being leased by 
the debtor to others, are governed by this Act 

(2) Where the chief place of business of a debtor is p.ot in 
Ontario, the validity and perfection of a security interest and the 
possibility and effect of proper registration with regard to 
intangibles or with regard to goods of a type that r-re normally 
used in more than one jurisdiction, if the goods are classified as 
equipment or classified as inventory by reason of their being 
leased by the debtor to others, are governedby the law .. including 
the conflict of law rules, of the jurisdiction in whifh the chief 
place of business is located. 

(3) If a jurisdiction does not provide, by registration or 
recording in such jurisdictlon, for perfection of a security interest 
of the kind ret erred to in subsections (1) and (2), the security 
interest may be perfected by registration in the province. 

6. (1) Where personal property, other than that governed by 
subsection· (1) oi- (2) of section 5, was already subject to a 
security interest when it was brought into the· province, the 
validity of the security interest in the province is to be determined 
by the law, including the conflict of laws rules, of the jurisdiction 
where the property was when the security interest attached. 

(2) Subject to section 5, where goods brought into the pro­
vince are subject to the seller's right to revendicate or to resume 
possession of the goods, the right is enforceable in the province, 
subject to the rights of any person who has bona fide acquired 
any interest in the goods after they were brought into the pro­
vince, for twenty days after the day on which the goods were 
brought into the province and also thereafter if \vithin the twenty­
day period the seller registers a caution in the prescribed form. 

7. (1) Subject to secti01i 5, a security interest in collateral 
already perfected by possession, registration or otherwise under. 
the law of the jurisdiction in which the collateral was when the 
security interest attached and befo·re being brought into the 
province continues perfected in the province for sixty days and 
also thereafter if within the sixty-day period it is perfected in 
the province. 
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(2) Notwithstanding subsection (1), but subject to section 5, Idem 

where the secured party receives notice within the sixty~day 
period mentioned in subsection (1) that the collateral has been 
brought into the province, his security interest in the collateral 
ceases to be perfected in the province unless he perfects the 
security interest. in the province in accordance with this Act· 
within fifteen clays from the elate that he receives the notice, or 
upon e~piration of the sixty-day period, whichever is earlier. 

(3) A security interest that has ceased to be perfected irt the Idem 

province due to the expiration of the sixty-day period may there-
after be perfected in the province, but the perfection takes effect 
from the time of its perfection in the province. 

8 Subject to section 5, where a security interest was not 
perfected under the law of the jurisdiction in which the co:llateral 
was when the security interest attached and before being brought 
into the province, it may be perfected in the province within 
thirty days from the date- the collateral is bronght into the 
province, in which· case perfection dates from the time of· 
perfection in the province. 

PART 11 

VA LTD TTY OF SE·CURITY AGREEMENTS 

AND Rl<~HTS OF PARTIES 

9. Except as otherwise provided in this or any other Act, a 
security agreement is effective according to its terms between 
the parties to it and against third parties. 

Conflict 
of laws 

Effectiveness 
of security 
agreement 

10. A security interest is not enforceable against the debtor ~b~~ftX:~r 
or by or against a third party unless security 

interest 

(a) the collateral is in the possession of the secured party; or 

(b) the debtor has signed a security agreement that contains 

a description of the collateral and, if the collateral is or includes 
fixtures or crops, or oil, gas or other minerals to be extracted, 
or timber to be cut, a description of the land concerned. 

11. Where a security interest is created or provided for by 
a written security agreement, the secured party shall deliver a 
copy of the security agreement to the debtor within ten .days 
after the execution thereof, and, if he fails to do so after a request 
by the debtor, a judge may on summary application by the 

Delivery 
of copy of 
agreement 
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debtor make an order for· the delivery of a copy to the debtor 
I 

and may make an order as to costs as he deems just. · 

12. (1) A security interest attaches when 

(a) the parties intend it to attach; 

(b) value 1s given; and· 

(c) the debtor has rights in the collateral. 

(2) For the purpose of subsection (1), tbe debtor has no 
rights in 

(a) crops until they become growing crops; or 

(b) fish until they are caught; or 

(c) oil, gas or other minerals tin til they are extracted; or 

(d) timber until it is cut. 

13. (1) A security agreement may cover 

(a) the young of animals after conception; and 

(b) except as provided in subsection (2), after-acquired 
property. 

(2) No security interest attaches under an after-acquired 
property· clause in a security agreement 

(a) to crops that become such more than one year after the 
security agreement has been executed, except that a 
security interest in crops that is given in conjunction with 
a lease, purchase or mortgage of land may, if so agreed, 
attach to crops to be grown on the land concerned during 
the term of the lease, purchase or mortgage; or 

(b) to consumer goods, other than accessions unless the 
debtor acquires rights in them within ten. days after the 
secured party gives value. 

14. A purchase-money security interest in consumer goods 
does not attach to any collateral other than the consumer goods. 

15. A security agreement may secure future advances or 
other value whether or not the advances or other va1ue are given 
pursuant to commitment. 

16. Except as to defences that may be asserted against the 
holder in due course of a negotiable i!1strument under the 
Bills of Sale Act (Canada), and ·except as to consumer goods, an 
agreement by a debtor not to assert against an assignee any 
claim or defence that he has against his seller or lessor is enforce-
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r ble by the assignee who takes the assignment for value, in good a . 
faith and without notice. 

17. Where a seller retains a purchase money-security interest 
in goods, 

Seller's 
·warranties 

(a) The Sale of Goods Act governs the sale and any disclaimer, 
limitation or modification of the seller's conditions and 
warranties; and 

(b) except as provided in section 16, the conditions and 
warranties in a sale agreement shall not be affected by 
any security agreement. 

18. Where a security agreement provides that the secured 
party may accelerate payment or performance when he deems 
himself insecure, such provision shall be construed to mean that 
he has power to do so only if he in good faith believes that the 
prospect of payment or performance is impaired. · 

19. ( 1) A secured party shall use reasonable care in the 
custody and preservation of collateral in his possession, . and, 
unless otherwise agreed, in the case of an instrument or chattel 
paper, reasonable care includes taking necessary steps to preserve 
rights against prior parties. 

(2) Unless otherwise agreed, where collateral is in the secured 
party's possession 

(a) reasonable expenses, including the cost of insurance and 
payment of taxes or other charges incurred in the custody 
and preservation of the collater~l, are chargeable to the 

.(b) 

(c) 

(d) 

(e) 

debtor and are secured by the collateral; 

the risk of loss or damage, except where caused by the 
negligence of the secured party, is on the debtor to the 
extent of any deficiency in any insurance coverage; 

the secured party may hold as additional security any 
increase or profits, except money, received from the 
collateral, and money so received, unless remitted to the 
debtor, shall be applied forthwith upon its receipt in 
reduction of the secured obligation; 

the secured party shall keep the collateral identifiable, 
but fungible collateral may be commingled; and 
the secured party may create a security interest in the 
collateral upon terms that do not impair the debtor's 
right to redeem it. 

Provision to 
accelcr:tt:e 

Care of 
collatetnl 

Idem, 
rights and 
duties of 
secured 
p:trty 
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(3) A secured party is liable for any loss or da,mage caused 
by his failure to meet any obligations imposed by subsection 
( 1) or (2), bu l does not lose his security interest. 

( 4) A secured party may use the collateral 

(a) in the manner and to the extent provided in the security 
agreement; 

(b) for the purpose of preserving the collateral or its value; 
or 

(c) pursuant to an order of 

(i) the court before which a question relatittg thereto is 
being heard, or 

(ii) a judge upon application by originating notice to all 
persons concerned. 

( 5) A secured party 

(a) is liable for any loss or damage caused by his use of the 
collateral otherwise than as authorized by subsection ( 4); 
and 

(b) is subject to being ordered or restrained as provided in 
subsection ( 1) of section 62. 

20. (1) A debtor or a person having an interest in the 
collateral or an execution creditor may, by a notice in writing, 
require the secured party to furnish him yvith a statement in 
-..•vriting 

(a) of the amount of the indebtedness and of the_ terms of 
payment thereof as of the date specified in the notice; 

(b) approving or correcting as of the date specified in the 
notice a statement of the collateral attached to the notice; 
and 

(c) approving or correcting as of the date specified in the 
notice a statement of the amount of the indebtedness and 
of the terms of payment thereof, 

or any one or two of them. 

Jdem (2) In the case of clause (b) of subsection (1), if the secured 
party claims a security interest in all of. a particular type of 
collateral owned· by the debtor, he may so indicate in lieu of 
approving or correcting the itemized list of such collateral con­
tained in the statement of the collateral and attached to the 
notice. 
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(3) The secured party shall answer a notice. given under 
ubsection (1) within fifteen days after he receives it, and, if 
~ithout reasonable excuse he fails so to do or his answer is 
incomplete or incorrect, he is liable for any loss or damage caused 
thereby to the debtor or any other person. 

Time for 
compliance 
with notice, 
liability 
for failu1e 
to answer 

(4) Where the person receiving a notice under subsection. Successors 
• in interest 

(1) no longer has an mterest in the obligation or collateral, he 
shall, within fifteen days after he receives the notice, disclose 
the name and address of the latest successor in interest known 
to him, and, if without reasonable excuse he fails so to do or his 
answer is incomplete or incorrect, he is liable for any. loss or 
damage caused thereby to the debtor or any other person. 

(5) A successor in interest shall be deemed to be the secured 
party for the purposes of this section when he receives a notice 

1111 der subsection ( 1) . 

PART lii 

P ERFECTl ON OF INTER'EST 

21 A security interest is perfected when 

(a) it has attached; and 

(b) all steps required for perfection under any provision of 
this Act have been completed, 

regardless of the order of occurrence. 

22. (1) Except as provided in subsection (3), an unperfected 
security interest is subordinate to 

(a) ·the interest of a person, 

(i) who is entitled to a priority under this or any other 
Act, or 

(ii) who, without knowledge of the security interest and 
before it is perfected, assumes control o{ the 
collateral through legal process, or 

(iii) who represents the creditors of the. debtor as 
assignee for the benefit of creditors, trustee in 
bankruptcy or receiver; and 

(b) the "interest of a transferee who is not a secured party to 
the extent that he gives value without knowledge of the 
security interest and before it is perfected, 

Idem 
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security 
interest 
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(i) of chattel paper, documents of title, scc14rities, instru~ 
ments or goods in bulk or otherwise, not in the 
ordinary course of the business of the transferor and 
where the transferee receives delivery . of the 
collateral, or 

(ii) of intangibles. 

(2) The rights of a person under sub-clause (iii) of clause 
(a) of subsection (1) in respect of the collateral are referable 
to the date from which his status has effect and arise without 
regard to the personal knowledge of the representative if any 
represented creditor was, on the relevant date, without knowledge 
of the unperfected security interest. 

(3) A purchase-money security interest that is registered 
before or within. ten days after the debtor's posse\sion of the 
c.ollateral commences has priority over 

(a) an interest set out in sub-clause (ii) or (iii) of clause (a) 
of subsection (1); and 

(b) transfers in bulk or otherwise, not in the ordinary course 
of business, occurring between the ·security interest's 
attaching and its being registered. 

23. (1) If a security interest is originally perfected in any 
way permitted under this Act and is again perfected in some way 
under this Act without an intermediate period when it was 
unperfected, the security interest shall be deemed to be perfected 
continuously for the purposes of this Act. 

(2) An assignee of a secnrity interest succeeds in so far as 
its perfection is concerned to the position of the assignor at the 
time of the assignment. 

24. Except as provided in section 26, possession of the col­
lateral by the secured party, or on his behalf by a person other 
than the debtor or the debtor's agent, perfects a security interest 
111 

(a) 

(b) 
(c) 

(d) 
(e) 

(f) 

chattel paper; or 

goods; or 

instruments; or 
.. ' 

securities; or 

letters of credit and advices of 
negotiable documents of title, 

credit, or 



139 

but, subject to section 23, only during its actual holding as 

collateral. 

25. (1) Subject to section 21, registration perfects a security 

interest in 
(a) chattel paper; or 

(b) goods ; or 
(c) intangibles; or 

(d) documents of title. 

(2) A security interest is not perfected until it is registered, 
except in the case of a security interest 

(a) in collateral in possession of the secured party under 
section 24; or 

(b) temporarily perfected in instruments, secttriiies or negoti­
able documents of title under section 26. 

26. (1) A security interest in instrumen,ts, securities or 
negotiable documents of title is a perfected security; interest for 
the first ten days after it attaches to the extent that it arises for 
new value given under a registered security agreement. 

(2) A perfected security interest in 

(a) an instrument that a secured party delivers to the debtor 
for the purpose of 

(i) ultimate sale or exchange, or 

(ii) presentation, collection or renewal, or 

(iii) registration of transfer; or 

(b) a negotiable document of title which the secured party 
makes available to the debtor for the purpose of ultimate 
sale or exchange ; or 

(c) goods held by a bailee that are not covered by a negotiable 
document of title which the secured party makes available 
to the debtor for the purpose of 

(i) ultimate sale or exchange, or 

(ii) loading, unloading, storing, shipping or trans-ship­
ping, or 

(iii) manufacturing, processing, packaging or otherwise 
dealing with goods in a manner preliminary to their 
sale or exchange, 

remains perfected for the first ten days after the collateral comes 
under the control of the debtor. 

Perfection 
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Idem (3). Beyond the period of ten days referred to ~n subsection 
(1) or (2), a security ihterest under this section becomes subject 
i.o the provisions of this Act. for perfecting a security interest. 

Perfecting 27. (1) Subject to this Act, a security interest in collateral 
~~o~eeds 1hat is dealt with so as to give rise to proceeds 

Illem 

Perfecting 
as to goods 
held by 
bailee 

Idem 

Goods 
rctnrned or 
repossessed 

(a) continues as to the collateral, unless the secured party 
expressly or impliedly authorized such dealing; and 

(b) extends to the proceeds. 

(2) \Vhere a security interest in collateral ''vas a perfected 
security interest at the time of the dealing 

I 
(a) the security interest under clause (a) of subsection (1) is 

perfected in so far as sections 23, 24 and 25 are satisfied; 
and 

(b) the security interest under clause (b) of sub~ection (1) 
becomes unperfected ten days thereafter unless expressly 
covered by a security agreement or a notice of intention 
relating to the original collateral that was at the time of 
dealing perfected. by registration, but there is rio· perfected 
security interest in proceeds that are not identifiable or 
traceable. 

28. (1) A security interest in goods in the possession of a 
bailee who has issued a negotiable document of title covering 
them is perfected by perfecting a security interest in the docu­
ment, and any security interest in them otherwise perfected while 
they are so covered is subject thereto. 

(2) A security interest in goods in the possession of a bailee, 
other than a bailee mentioned in subsection ( 1), is perfected by 

(a) issuance of a document of title in the name of the secured 
party; or 

(b) a holding on hehal£ of the securerl party pursuant to 
section 24; or 

(c) registration as to the goods. 

29. (1) A security interest in goods that are the subjeCt of 
a sale or exchange and that are returned to, or repossessed by, 

(a) the person who sold or excbanged the goods; or 
(h) a transferee of an intangible or chattel paper resulting 

from the sale of the goods, 
re-attaches to the extent that the secured indebtedness remainf 
unpaid. 
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(2) Where the security interest was perfected by a registra-. Idem 

tion that is still effective at the time of the sale or exchange, 
't re-attaches as .a perfected interest, but otherwise requires for 
~ts perfection a registration or a taking of possession by the 
secured party. 

(3) 

(a) 

(b) 

A transferee of 
an intangible resulting from a sale; or 

except as otherwise provided in section 30, chattel paper 
resulting from a sale, 

has, as against the transferor, a security interest that is 
(c) subordinate to a security interest under subsection (1) 

that was a perfected interest when the goods became the 
subject of the sale or exchange; and 

(d) otherwise subject to section 35. 

Transferees 

(4) A transferee of an intangible or chattel paper resulting Idem 

from a sale is, with respect to persons asserting interests in the 
goods under provisions other than subsections (l), (2) and (3), 
subject to the provisions of this Act for perfecting a security 
interest. 

30. (1) A buyer in ordinary course of business of goods Effect of 

from a seller who sells the goods in ordinary course .of business. ~~r~~t~~i~/~ in 

takes them free from any security interest therein given hy his otdinary 
course of 

seller even though it is perfected and the purchaser actua1Jy business 

knows of it. 

(2) A purchaser of chattel paper who takes possession of 
it in the ordinary course of his business has, to the. extent that 
he gives new value, priority over any other security interest 
in it 

(a) that was perfected under section 25 if he did not 
actually know at the time he took possession thai. the 
chattel paper was subject to a security interest; or 

(b) that has attached to proceeds of inventory under section 
27, whatever the extent of his knowledge. 

(3) A ·purchaser of a non-negotiable instrument who takes 
possession of it in the ordinary course of his business has 
priority to the extent that he gives new value over a security 
interest in it that was perfected under section 26 if he did 
not actually know at the time "he took possession that the instru-
ment was subject to a security interest. 
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31. ( 1) The rights of 

(a) a holder in due course of a bill, note or 
the meaning of the Bills of Exchange Act 

1. 

cheque within 
(Canada); 

(b) a holder of a negotiable document of title who takes it in 
good faith for value ; or 

(c) a bona fide purchaser of securities, 

are to be determined without regard to this Act. 

(2) Registration under this Act is not such notice as to 
affect the rights of persons mentioned in subsection (l). 

32. \iVhere a person in the ordinary course of I business 
furnishes materials with respect to goods (in his possession) 
that are subject to a security interest, any lien that he has in 
respect of such materials or services has priority over a perfec­
ted security interest unless the lien :is given . by an .{\ct that 
provides that the lien has no such priority. 

33. The rights of a debtor in collateral may be transferred 
voluntarily or involuntarily notwithstanding a provision in the 
security agreement prohibiting transfer or declaring a transfer 
to be a defanli., but no. transfer prejudices the rights of the 
secured party under the security agreement or otherwise. 

34. (1) A perfected security interest in crops or their 
proceeds given for a consideration to enable the debtor to 
produce the crops during the production season and given not 
more than three months before the crops become growing crops 
by planting or otherwise has priority over an earlier perfected 
security interest to the extent that such earlier interest secures 
obligations due more than six months before the crops become 
growing crops by planting or otherwise, even though the person 
giving the consideration knew of the earlier security interest. 

(2) A purchase-money security interest in inventory or its 
proceeds has priority over any other security interest in the 
same collateral 

(a) if the purchase-money security interest was perfected at 
the time the debtor received possession of the collateral; 
and 

(b) if any secured party, whose security interest was actually 
known to the holder of the purchase-mo.ney security 
interest or who, prior to the registration by the holder 
of the purchase-tn~ney security interest, had registered 
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a security agreement, a notice of intention or a caution 
covering the same items or type of inventory, had· 
received notification of the purchase-money security 
interest before the debtor received possession of the 
collateral covered by the purchase-money security 
interest; and 

(c) if such notification states that the person giving the 
notice had or expected to acquire a purchase-money 
security interest in inventory of the debtor, describing­
such inventory by item or type. 

Idem, 
(3) A purchase.:.money security interest in collateral or its purchase-

proceeds, other than inventory, . has priority· over any other :~~~fty 
security interest in the same collateral if the purchase-money ~~~e;:s~~;n 
security interest was perfected at the time the debtor obtained inventory 

possession of the collateral or within ten days thereafter; 

· 35. (1) If no other provision of this Act is applicable, Priorities, 

priority between security interests in the same collateral shall general rule 

be determined 

(a) 

(b) 

(c) 

by the order of registration if both security interests 
have been perfected by registration; or · 

by the order of perfection unless both security interests 
have been perfected by registration; or 

by the order of attachment under subsection (1) of sec­
tion 12 if neither security interest has been perfected. 

(2) For the purposes of subsection (1), a continuously per­
fected security interest shall be treated at all times as if perfected 
by reg-istration, if it was originally .so perfected, and it shall be· 
treated at all times as if perfected otherwise than by registration 
if it was originally perfected otherwise than by registration. 

Idem 

36. (1) Subject to subsection (3) of this section and not- Priority 

withstanding subsection (3) of section 34, a security interest that of security 
interests, 

attached to goods before they became fixtures has priority as fixtures 

to the g-oods over the claim of any person who has an interest 
in the real property. 

(2) Subject to subsection (3), a security interest that Idem 

attached to goods after they became fixtures has priority over 
the claim of any person who subsequently acquired an interest 
in the real property, but not over any person who had a regis­
tered interest in the real property at the time the security · 
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interest attached to the goods and who has not consented in 
writing to the security interest or disclaimed an intdrest in the 
goods as fixtures. 

( 3) The security interests referred to in subsection (1) and 
(2) are subordinate to the interest of 

(a) a subsequent purchaser or mortgagee for value .of an 
interest in the real property, or 

(b) a creditor with a lien on the real property subsequently 
obtained as a result of judicial process; or 

(c) a creditor with a prior encumbrance of record on the 
real property in respect of stthsequent advancps, 

if the subsequent purchase or mortgage was made or the lien 
was obtained or the subsequent advance under the prior encum­
brance was made or contracted for, as the case may be, without 
knowledge of the security interest and before it is perffctecl. 

( 4) If a secured party, by virtue of subsection ( ) c>r (2) 
and subsection (3), has priority over the claim of a person having 
an interest in the real property, he may on defanlt, subject to 
the provisions of this Act respecting default, remove his 
collateral from the real property if, unless otherwise agreed, he 
reimburses any encumbrancer or owner of the real property 
who is not the debtor for the cost of repairing ariy l)hysical 
injury excluding diminution in the value of the real property 
caused by the absence of the goods removed or by the necessity 
for replacement, but a person so entitled to reimbursement may 
refuse permission to remove until the secured party has given 
adequate security for any reimlmrsement arising ur1der this 
subsection. 

(5) A person having an interest in real property that is 
subordinate to a security interest by virtue of subsection (1) or 
(2) and subsection (3) may, before the collateral has been 
removed from the real property by the secured party in accord­
ance with subsection (4), retain the collateral upon payment 
to the secured party of the amount O)-ving under the security 
interest having priority over his claim.· · 

37. (1) Subject to subsection (2) and to section 38, and 
notwithstanding subsection (3) of section 34, 

(a) a security interest in an accession that aHached before 
the goods became an accession has priority as to the 
accession over the claim of any person in respect of the 
whole; and 
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a security interest in goods that attached after the goods 
became an accession has priority. over the claim of any 
person who subsequently acquired an interest in the 
whole, but not over the claim of any person who had 
an interest 1n the whole at the date of attachment of 
the security interest in the accession and who has not 
consented in writing to the security interest in . the · 
accession or disclaimed an interest in the accession as 
part of the whole. 

(2) A security interest referred to in subsection ( 1) is sub- Exce-ptions 

ordinate to the interest of 

(a) a subsequent purchaser for value of an interest in the 
whole; or 

(b) a creditor with a lien on the who.le, subse.quently obtained 
as a result of judicial process; or 

(c) a creditor with a prior perfected s~curity interest in 
the whole to the extent that he makes subsequent 
advances, 

if the subsequent purchase was made, the lien was obtained 
or the subsequent advance under the prior perfected security 
interest was made or contracted for, as the case may be, without 
notice of the security i11terest.. 

(3) If a secured party, by virtue of subsections (1) and (2), 
has an interest in an accession that has priority over the claini 
of any person having an interest in the whole, he may, on default, 
subject to the provisions of this Act respecting default, remove 
his collateral from the whole if, unless otherwise agreed, he 
reimburses any encumbrancer or owner of the whole who is not 
the debtor for the cost of repairing any physical injury exclud­
ing diminution in value of the whole caused by the absence of 
the goods removed or by the necessity for replacement, but a 
person so entitled to reimbursement may refuse permission to 
remove until the secured party has given adequate security for 
any reimbursement arising under this subsection. 

(4) A person having a security interest in the whole that is 
subordinate to a security interest by virtue of subsections (1) 
and (2) may, before the collateral has been removed by the 
secured party in accordance _with subsection (3), retain the 
collateral upon payment to the secured party of the amount 
owing under the security interest having priority over his claim. 
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38. A perfected security interest in goods that subisequently 
become part of a product or mass continues in the product or 
mass if the goods are so manufactured, processed, assembled or 
commingled that their identity is lost in the product or mass, 
and, if more than one security interest attaches to the product 
or mass, the security interests rank equally according to the 
ratio that the cost of the goods to v'lrhich each interest ori'ginally 
aitache(t' hears to the cost of the total product or mass · 

39. A secured party may, in the secnrity agreement or other­
wise, subordinate his security interest to any other security 
interest. I 

40. (1) Unless an account debtor has made an enforceable 
agreement not to assert defences or claims arising- out of a sale 
as provided by section 16, the rights of an assignee are\ snhject 
to 

(a) all the terms of the contract betwee1i the account debtor 
and the assignor and any (lefence or claim. arising there­
from; and 

(h) any other defence or claim of the account debtor against 
the assignor that accrued hefore the account (lehtor 
received notice of the assignment 

Ldem (2) The account debtor may pay the assignor until the 

Regisu a tion 
system 

Ccutral 
office 

Branch 
offices 

account debtor receives notice, reasonably identifiable with the 
relevant rights, that the account has been assigned, and, if 
requested by the account debtor, the assignee shall furnish proof 
within a reasonable time that the assignment has been made, 
and, if he does not do so, the account debtor may pay the 
assignor. 

PART I\' 

Rf·~<, fSTR,\TTON 

41 (1) A registration system, jncluding a central office and 
branch offices shall be established for the purposes of this Act. 

(2) The central office of the registration system shall be 
located at 

(3) A branch office of the registratjon system for the regis­
tration of corporate securities and known as: "The Corporate 
Securities Registration Office", shall be located (at the office of 
the registrar of companies) ; and such other branch offices of the 
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registration system as are required shall be established at such .. 
places as are designated by the regulations. 

42. (1) There shall be a registrar of personal property 
security and a branch registrar for each branch office, and the 
registrar of ·companies shall be the branch registtar of the 
corporate securities registration office. · 

(2) It shall be the function of the registrar, under the direc­
tion of the Minister, to supervise the operation of the registration 
system established for the purposes of this Act. 

(3) The registrar and each branch registrar shall have a seal 
of office in such form as the Lieutenant-Governor-in-Council 
approves. 

Registrar 

Function of 
registrar 

Seal o£ office 

43. The registrar and each branch registrar may designate Signing 

one or more persons on the staff of his office to act on his behalf. officers 

44. (1) Upon the request of any person, a'nd upon paytnent 
of the prescribed fee, the registrar shall, 

(a) 

(b) 

issue a certificate certifying as to any information 
recorded in the central office that is available in respect 
of any specified person, registration number, or other par-. 
ticulars in respect of which information is available from 
the central office; 

provide for inspection at the office at which it was regis­
tered any document registered under this Act; and 

(c) provide a certified copy of any document registered under 
this Act. 

Registrars 
certificates, 
etc. 

(2) A certificate under seal issued und,er clause (a) of sub- Proof of 
certificates section ( 1), is prim,a facie proof of the contents thereof. 

(3) A certified copy furnished under seal under clause (c) 
of subsection (1), is prima facie proof of the. contents o.f the 
documents so certified. 

45. (The particulars of the insurance fund will depend largely 
on government policy. No particulars as to the insurance fund 
have been included in this draft.) 

46. (1) Subject to subsection (2), documents to be registered 
under this Act shall be tendered for registration at the central 
office or any branch office of the registration system. 

Proof of 
certified 
copies 

Insurance 
fund 

Registration 
o£ documents 



:Registration 
of corporate 
securities 

Effective 
time of 
registration 

Registration 
of security 
agreement 

Notice of 
intention 

Where 
collatetul 
brought into 
Ontario, etc. 

What 
constitutes 
registration 

[~I lOIS 

148 

(2) A corporate security, or any d·ocument relatin9 to a cor­
porate security, shall be registered only in the corporate securities 
registration office. 

(3) Registration of any document is effective only from the 
time of the recording of the prescribed particulars thereof in the 
central office and the assignment therei..o of a registration number. 

47. (1) In order to register under this Act for the purpose 
of perfecting a security interest, the security agreement or a copy 
thereof signed by debtor shall, subject to subsection (3), be 
registered, and it shall contain and legibly set forth at least 

(a) the full name and address of the debtor; 1 

(b) the full name and address of the secured party; 

(c) the date of execution of the security agreement; 

(d) a description of the collateral sufficient to identifi it; and 
(e) the terms and conditions of the security agreement. 

(2) Where the collateral is inventory or accounts receivable, 
a notice of intention to give security signed by the debtor, which 
rontains and legibly sets forth at least 

(a) the full name and address of the debtor; 

(b) the full name and address of the secured party; 

(c) a description of the collateral sufficient to identify it 

may, in lieu of the security agreement under subsection (1), be 
registered before security agreement is signed or security interest 
otherwise attaches, in order to perfect a security; interest in the 
goods (upon the security agreement being signed or the security 
interest otherwise attaching). 

(3) Where the collateral was subject to a security interest in 
anoi..her jurisdiction at the time the collateral was brought into 
Ontario, or where it is desired to perfect a security interest in 
the proceeds of collateral included in an already perfected security 
interest, the secured party may register a copy of the security 
agreement signed by the debtor or a caution in the prescribed 
form. 

( 4) Registration of a copy of the security agreement signed 
hy the debtor, a notice of intention signed by the debtor, or a 
caution under this section constitutes registration for the 
purposes of this Act (of the security interest). 

( 5) Errors of a clerical nature or in an immaterial or non­
essential part of a security agreement, caution, or notice of inten-
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tion that does not mislead does not invalidate the registration or. 
destroy the effect of the registration. 

48. (1) An assignment, or a copy thereof signed by the Assignments 

5~cured party of record, of the security agreement, notice of 
intention, or caution, may also be registered, if· the security 
agreement, notice of intention or· caution has been registered 
under this Act previous to the registration of the assignment, 
and if the assignment contains and legibly sets forth at least 

(a) the full name and address of the debtor; 

(b) the full name and address of the secured party of records; 

(c) the full name and address of the assignee; and 

(d) the registration number given at the time of registration 
of the security agreement, notice of intention or caution 
or, if the assignment is presented for registration at the 
same time as the security agreement or caution, the regis­
tration number of the security agreement or caution that 
is then endorsed thereon. 

(2) Upon the registration of an assignment or a copy thereof 
under subsection ( 1), the assignee becomes a secured party of 
record. 

49. (1) Where a security interest has been perfected by 
registration and the debtor with the consent of the secured party 
assigns his interest in the collateral, the assignee becomes a 
debtor and the security interest becomes unperfected unless the 
secured party registers a notice in the prescribed form within 
sixteen days of the time he consents to the assignment. 

(2) Where a security interest has been perfected by registra­
tion and the secured party learns that the debtor has assigned 
his interest in the collateral, the security interest becomes unper­
fected fifteen days after the secured party learns .of the assign­
ment and the name and address of the assignee, unless he regis­
ters a notice in the prescribed form within those fifteen days. 

(3) A security interest that becomes unperfected under sub­
section (1) or (2) may thereafter be perfected by registering a 
notice in the prescribed form or as otherwise provided by this 
Act. 

50. (1) An amendment, or copy thereof, of a security agree­
ment, notice of intention or caution registered under this Act 
that refers to the registration number of the security agreement, 
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notice of intention or caution that it amends, and that is signed . I 
by the secured party of record and by the debtor may be regis-
tered at any time during the period that the registration of the 
security agreement, notice of intention or caution is effective. 

(2) Where the secured party of record or the debtor under a 
security agreement, notice of intention or caution refuses to sign · 
an amendment to the security agreement, notice of intention or 
caution, a party thereto, may, upon at Jeast days notice to 
all other parties thereto apply to a judge in chambers to dispense 
with the signature of the party refusing to sign the amendment, 
and the judge, if he is satisfied that the amendment CO!lfplies with· 
the original intention of the parties and that the rights of persons 
not parties to i.he security agreement, notice of intention or 
caution \vill noi. be materially affected, may make an order dis­
pensing wit.h the signature of the party refusing to\ sign the 
amendment; and the amendment, together with the orl:ler of the 
judge, may be registered without the signature of the party 
refusing to sign it. 

51. A separate agreement signed by the· secured party of 
record that provides for the subordination of a security interest 
created or provided for by a security agreement registered under 
this Act or as to which a notice of intention or caution is regis­
tered under this Act and that refers to the registration number 
of the security agreement, notice of intention or caution may be 
registered at any time during the period at which the registration 
of the security agreement, notice of intention or caution is 
effective. 

52. A renewal statement in the prescribed form that is signed 
by the secured party of record may: be registered at any time 

53. (1) Registration under this Act 

(a) of the security agreement other than a corporate security, 
of a notice of intention or of a caution constitutes notice 
thereof to all persons claiming any interest in the col­
lateral covered thereby during the period of three years 
following the registration; 

(b) of a renewal statement constitutes notice of a security 
agreement, notice of intention or caution to which it 
relates to all persons claiming any interest in the collateral 
covered thereby during the period of three years following 
the registration; 
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of a corporate security constitutes notice thereof to all 
persons claiming any interest in the collateral covered bt 
the corporate security; an,d 

of any other documents constitute$ notice thereof to all 
persons claiming any interest in the collateral covered 
by; the security agreement, notice of intention or caution 
to which the document relates during the remainder of 
the period for which the registration of the security 
agreement, notice of intention or caution is effective. . . 

(2) Where the collateral is or includes fixtures or goods that Fixtures 

may become fixtures, or crops, or oil, gas, or other minerals be I 
extracted, or timber to be cut, the security agreement or any 
other document that may be registered under this Act containing 
a description of the land affected sufficien't for registration undei· 
The Land Titles Act (Ontario) or The Rr:gistry Act (Ontario), as \ 
the case may be, whether or not it is registered under this Act, 
be registered under The La1td Titles Act (Ontario) or The Registry 
Act (Ontario). 

(3) Where the collateral covered by a security agreement is 
a debt payable, notice in writing of the security agreement to the 
payor binds him. 

54. (1) Upon performance of all obligations under a security 
agreement, it shall be discharged, and, upon written demand 
delivered either personally or by registered mail during the period 
that the registration of the security agreement or caution is effec­
tive by any person having an interest in the collateral to the 
secured party, the secured party shall sign and deliver personally 
or by registered mail .to the person demanding it, at the place set 
out in the demand, a certificate of discharge in the prescribed 
form together with unregistered assignments, if any, of the 
security agreement. 

(2) Where there are no outstanding obligations under any 
security agreement covered by a registered notice of intention, 
the secured party, upon written demand delivered either per1;)on­
ally or by registered mail by a person having an interest in the 
collateral, shall sign and deliver personally or by registered mail 

. to the person demanding it, at the place set out in the demand, a 
certificate of discharge of the notice of intention in the prescribed 
form. 
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(3) Where it is agreed to release part of the collateral upon 
payment or performance of certain of the obligatidns under a 
security agreement, then, upon payment or performance of those 
obligations and upon written demand delivered either personally 
or by registered mail during the period that the registration of 
the secttrity agreement or caution is effective by any person 
having an interest in the collateral to the secured party, the 
secured party shall sign and deliver personally or by registered 
mail to the person demanding it, at the place set out in the 
demand, a release in the prescribed form of the collateral as 
agreed. 

I 
( 4) Where the secured party, wit.hout. reasonable excuse, fails 

to deliver the required discharge and assignments or release, as 
the case may be, within ten (thirty) days after receipt of a 
demand therefor under subsection (1), (2), or (3), he\ shall pay 
$100.00 to the person making the demand and any damages result­
ing from a failure, which sum and damages are recoverable in any 
court of competent jurisdiction. . 

(5) Upon application to the county court on notice to all 
persons concerned, the judge may 

(a) allow security for or payment into court of the amount 
claimed by the secured party and si..tch costs as he may 
fix, and thereupon order that the registration of the 
security agreement, notice of intention or caution be dis­
charged or that collateral be released, as the case may 
be; or 

(b) order upon any ground he deems proper that the regis­
tration of the security agreement, notice of intention or 
caution be discharged or that collateral be released, as the 
case may be, 

and the registration of the order or certified copy thereof, has the 
same effect as registration of a certificate of discharge or a release 
of the collateral, as the case may be. 

(6) Any certificate of discharge of a security agreement, 
notice of intention or caution, and any release of collateral, may 
be registered under this Act. 
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PART V 

DEFAULT- RIGHTS AND REMEDIES 

55. (1) The rights and remedies referred to in this Part are ~!~~~e~nd 
cumulative. cumulative 

(~) Where the debtor is hi default under a security agree~ 
ment, the secured party has, in addition to any other right~ and 
remedies, the rights and remedies provided in the security agree­
ment except as limited by subsection (5), the rights and remedies 
provided in this Part and, when in possession, the rights, remedies 
and duties provided in section 19. 

Secured 
parties rights 
and remedies 

(3) The secured party may enforce the security interest by 
any method available in or permitted by law and, if the collateral 
is or includes documents of title, the secured party may proceed 
either as to the documents of title or as to the goods covered 
thereby, and any method of enforcement that' is available with 
respect to the documents of title is also available, mutatis mutan-
dis, with respect to the goods covered thereby. · 

(4) Where the debtor is in default under a security agree­
ment, he has, in addition to the rights and remedies provided in 
the security agreement and any other rights and remedies, the 
rights and remedies provided in this Part and in section 19. 

(5) Except as provided in sections 60 and 61, the provisions 

SecL<red 
parties 
remedies 

Debtors 
rights and 
remedies 

Waiver and 
of subsections (3), (4) and (5) of section 58 and of sections 59, variation of 

60, 61 and 62, to the extent that they give rights to the debtor ~;~~~ and 

and impose duties upon a secured party, shall not be waived or. 
varied, but the parties may by agreement determine the stand-
ards by which the rights of the debtor and the duties of the 
secured party are to be measured, so long as the standards are 
not manifestly unreasonable having regard to the nature of those 
rights and duties. 

(6) \iVhere security agreement covers both real and personal 
property, the secured party may proceed under this Part as to 
the personal property or he may proceed as to both the real and 
the personal property in accordance with his rights and remedies 
in respect of the real property in which case this Part does not 
apply. 

(7) A security interest does not merge merely because a 
secured party has reduced his claim to judgment. 

Where agree 
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56. (1) \iVhere so agreed and in any event upon default under 
a security agreement, a secured party is entitled 

(a) to 1-iotify any account debtor or any obligor on an instrti~ 
ment to make payment to him whether or not the assignor 
was theretofore making collections on the collateral , and 

(b ') to take control of any proceeds to which he is entitled 
under section 27. 

(2) A secured party who by agreement is entitled to charge 
back uncollected collateral or otherwise to full or limited recourse 
against the debtor and to undertake to collect from the account 
debtors or obligors on instruments shall proceed in a commer~ 
cially reasonable manner and may deduct his reasonable expenses 
of realization from the collections. 

57: (1) Subject to subsection (2), upon default\ under a 
secunty agreement 

(a) the secured party has, unless otherwise agreed, the right 
to take possession of the collateral . by any method 
permitted by law; 

(b) if the collateral is equipment and the security interest has 
been perfected by registration, the secured party may, in 
a reasonable manner, render the equipment unusable with~ 
out removal thereof froi11 the debtor's premil;>es, and 
the secured party. shall thereupon be deemed to have 
taken possession of the equipment; and 

(c) the secured party may dispose of collateral under section 
58 on the debtor's premises. 

(2) If the collateral is a fixture, or crops, or oil, gas or other 
minerals to be extracted, or timber to be cut, the secured party 
shall not retake possession of the collateral or remove the 
collateral from the land unless 

(a) he has given to each person who appea:rs by the records 
of the office to have an interest in the land, a 
notice in writing of his intention to retake possession of 
the collateral or remove the collateral from the land; and 

(b) each person so notified fails to pay the amount due and 
payable under the security agreement for a period of 

days after the giving of the notice to him or for such 
longer period as a judge may fix on cause shown to his 
satisfaction. 
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(Note: This subsection is from subsection (]0) of section 15 of The 
Uniform Conditional Sales Act). 

58. (1) Upon default under a security agreement, the secured 
party may dispose of any of the collateral in its condition either 
before or after any commercially reasonable repair, processing 
or preparation fo-r disposition, and the proceeds o.f the disposition 

Secured· 
party's right 
to dispose of 
collateral 
upon default 

shall be applied consecutively to · 
(a) the reasonable expenses of retaking, processing, preparing 

for disposition and disposing of the collateral and, to the 
extent provided for in the security agreement and not 
prohibited by law, any other reasonable expenses incurred 
by the secured party; 

(b) the satisfaction of the obligation secured by the security 
interest of the party making the disposition; and 

(c) the satisfaction of the obligation secured by any sub­
ordinate security interest in the collateral if written 
demand therefor is received by the party making the 
disposition before the disposition of the proceeds is 
completed. 

(2) Where a written demand under clause (c) of subsection 
(1) is received by the secured party, he may request the ho-lder 
of the subordinate security interest to furnish him with reason­
able proof o£ that holder's interest, and, unless that holder fur­
nishes the proof within a reasonable time, the secured party need 
not coinply with the demand. 

(3) Collateral may be disposed of in whole or in part, and 
any such disposition may be by public sale, private sale, lease or 
otherwise and, subject 'lo subsection (5), may be made at any 
time and place and on any terms so long as every aspect of the 
disposition is commercially reasonable. 

(4) The secured party may, subject to subsection (1) of sec­
tion 60, retain the collateral in whole or in part for such period 
of time as is commercially reasonable. 

(5) Unless the collateral is perishable or unless the secured 
party believes on reasonable grounds that the collateral will 
decline speedily in value, the secured party shall give to the 
debtor and to any other person who has a security interest in the 
collateral and who has registered a security agreement, notice of 
intention or caution under this Act indexed in the name of the 
debtor, and to any person who has not registered a security agree-
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ment, notice of intention or caution under this Act
1 
but who is 

actually known by the secured party to have a security interest 
in the collateral not less than fifteen days notice in writing 
containing 

(a) a brief description of t.he cullatera1, 

(b) the amount requii·ecl to satisfy t.he obligation secured by 
hi.s security interest; 

(c) the amount of the applicable expenses referred to in 
clause (a) of subsection (1) or, in a case where the 
amount of such expenses has not been determined, his 
reasonable estimate thereof; 

(d) a statement that upon payment of the amount due the 

(e) 

(f) 

debtor may i-edeein the collateral; . 

a statement that unless t.l1e amount. elite or 1s paid the col­
lateral \'.'ill be disposed of and the debtor rna} be liable 
for any deficiency; and 

the date, time and place of any public sale or of the date 
after which any private disposition of the collateral is to 
be made. 

(6) The notice required by subsection (5) or (11) shall be 
served personally upon or left at the residence or last known 
place of abode of the party to be served, or may be sent by 
registered mail to his last known post office address. 

(7) The secured party may pmchase t.he collateral or any part 
thereof only at a public sale. 

(8) Where collateral is disposed of in accordance with this 
section, the dispositinn discharges the security interest in that 
collateral of the secured party maldt:1g the disposition and, if the 
disposition is made to a purchaser for value acting in good faith, 
discharges also any subordinate security interest and terminates 

. the debtor's interest in the collatera 1 

(9) \i'\There collateral is disposed of by a secured party after 
default otherwise than in accordance with this section, then 

(a) in the case of a public sale, if the purchaser has no knowl­
edge of any defect in the sale and if he does not purchase 
in collusion with the secured party, other bidders or the 
persons conducting the s.ale; or·: 

(b) in any other case, if the purchaser acts in good faith, 
the disposition discharges the security interest. of the secured 
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party making the disposition and, where the disposition is made 
to a purchaser for value, discharges also any subordinate security 
interest and terminates the debtor's interest in the collateral. 

(10) A person who is liable to a security party under a guar­
antee, endorsement, covenant, repurchase agreement or the like, 
and who receives a transfer of collateral from the secured party, 
or is subrogated to his rights, has thereafter the rights and duties 
of the secured party, and the transfer of collateral is not a 
disposition of the collateral. 

(11) vVhere the collateral is perishable, or the secured party 
believes on reasonable grounds that the collateral will decline 
speedily in value, the secured party shall give, where reasonably 
possible, the notice required under subsection ( 5) before the dis­
position of the collateral is made; and, where it is not reasonably 
possible to give the notice before the disposition of the collateral, 
the secured part;n shall give, forthwith after the disposition of the 
collateral, to the persons to whom notice would otherwise be 
given under subs~ction (5), a notice in writingcontaining 

(a) a brief description of the collateral, 

(b) the amount required to satisfy the obligation seemed by 
his security interest; 

(c) ihe amount of the applicable expenses t·eferrecl to in 
clause (a) of subsection (1) or, in a case where the 
amount of such expenses has not been determined his 
reasonable estimate thereof; 

(d) the date, time and place on or at which the public sale 
or other disposition of the C()llateral was made; and 

(e) a statement of the amount realized from the disposition 
of the collateral. 

Certain 
transfers of 
collateral 

Whe1e no 
notice given 
in conformity 
of sub· 
section (5) 

Surplus 59. Where a security agreement secures an indebtedness and 
the secured party has dealt with the collateral.under section 56 
or has disposed of it in accordance with section 58 or otherwise, 
he shall account for any surplus t~ any pers~n, other than the 
debtor, whom the secured party knows to be the owner of the 
collateral, and, in the absence of such knowledge, he shall account 
to the debtor for any surplus (and in any event, unless otherwise 
agreed, the debtor is liable for any deficiency). 

Compulsory 
disposition of 

60. (1) Where the security agreement secures an indebted- collateral 

ness and the collateral is consumer goods and the debtor has paid consumer goods 
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at least 60% of the indebtedness secured and has not.si1gned, after 
default, a statement renouncing or modifying his rights under 
this (section), the secured party who has taken possession of the 
collateral shall, within ninety clays after taking possession, dis­
pose of or contract to dispose of the collateral under section 58, 
and, if he fails to do so, the debtor may proceed under section 62 
or in an action for damages or loss sustained. 

(2) In any case other than that mentioned in subsection (1), 
a secured party in possession of the collateral may, after default, 
propose to retain the collateral in satisfaction of the. obligation 
secured, and notification of the proposal shall be giV]en to the 
debtor and to any other person whom the secured party actually 
knows to be the owner of the collateral and to any other person 
who has a security interest in the collateral and who has regis­
tered a security agreement under this Act indexed in ~he name 
of the debtor or who has actually known by the secured party 
in possession to have a security interest in the collateral. 

(3) If any person entitled to notification under subsection (2) 
objects in writing within fifteen days after being notined, the 
secured party in possession shall dispose of the collateral under 
section 58, and, in the absence of any such. objection, the secured 
party shall, at the expiration of the period of fifteen days, be 
deemed to have irrevocably elected to retain the collateral in 
satisfaction of the obligation secured, and thereafter is entitled 
to hold or dispose of the collateral free of all rights and interests 
therein of any person entitled to notification under subsection 
(2) who was given such notification. 

61. At any time before the sect.trecl party has disposed of the 
collateral by sale or exchange or contracted for its disposition 
under section 58 or before the secured party shall be deemed to 
have irrevocably elected to retain the collateral in satisfaction of 
the obligations under subsection (2) of section 60, the debtor, or 
any person other . than the debtor who is the owner of the 
collateral, or any secured party other than the secured party in 
possession, may, unless he has otherwise agreed in writing after 
default, redeem the collateral by tendering fulfilment of all obliga­
tions secured by the collateral together with a sum equal to the 
reasonable expenses of retaking, holding, repairing, processing, 
preparing the collateral for disposition and in arranging for its 
disposition, and, to the extent" provic.lecl for in the security 
agreement, the reasonable solicitors' costs and legal expenses. 
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62. (1) Where a secured party in possession of collateral is Remedies fot 
·fai!t.lte of 

110t complying with any of the obligations imposed by section 19 secured party 

or, after default, is not proceeding in accordance with this Part. ~it~~~;~!Y 
or the account is disputed, the debtor or any person who is the Part 

owner of the collateral or the creditors of either of them or any 
person other than the secured party who has an interest in the 
collateral may apply to the (Supreme Court) or to (a County or · 
District Court) having jurisdiction with respect thereto, and the 
court may, upon hearing any such applicatl.on, direct that the 
secured party comply with the obligations imposed by section 19, 
or that the collateral be or be not disposed of, or order an account 
to be taken or make such other or further order as the court 
deems just. 

(2) If the disposition of the collateral has been made other- ·rdem 

wise than in accordance with this Part, the debtor or any other · 
person entitled to notice under subsection (5) of section 58 or 
under subsection (2) of section 60, or whose security interest has 
been made known to the secured party prior to the disposition 
has a right to recover from the secured party any loss or damage 
caused by the failure of the se~ur~d party to comply with this 
Part. 

(3) Where the collateral is consumer goods, the damages of 
the debtor mentioned in subsection (2) are, in any event, not less 
than the credit service charge (cost of borrowing as defined in 
The Act) plus ten per cent of the principal amount of the 
debt or the time price differential (or cost of borrowing as defined 
in The Act) plus ten per cent of the cash price. 

(4) Where an application under subsection (1) is made to or 
is removed into (The Supreme Court) the court may refer any 
questions to a master or other officer· for inquiry and report. 

(NOTE: Subsections (3), (4) and (5) of section 62 of the Ontario 
Act dealing with the removal of proceedings from the County Court to 
the Supreme Court These provisions could be included in any provitice 
where there is not a general provision for such removal of actions from 
one court to another Subsection (7) of section 62 of the Ontario Act 
dealing with the right of appeal is no1. .included in this draft. This could 
be included in any draft in which right of appeal is not found in other 
statutes) 
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PART VI 

MISCELLANEOUS 

63. (1) Where in this Act any time is prescribed within 
which or before ·which any act or thing mnst be done, a judge 
on application and on being satisfied that no interest of any other 
person will be prejudiced by ·such extension may, upon such 
terms and conditions and with such notice, if any, as he may 
order, extend the time within which or before which the act or 
thing must be done; and where the act or thing is done within 
or before the time so extended it shall, except as provided in 
subsection (2), be deemed to have been done within or before 
the time prescribed in this Act. 

(2) Where after an order made under subsection ( 1) it 
appears that an act or thing done within or before a tirye extended 
under subsection (1} has prejudiced the rights that any person 
acquired hefore the doing of that act or thing, that act or thing 
shall be presumed not to have been done in conformity with this 
Act for the purpose of obtaining the right that that person 
acquired before the doing of that act or thing. 

(3) vVhere an order made under subsection (1) relates to the 
registration of a document, a copy of the order shall, for the pur­
poses of registration, be attached to the document to which the 
order relates. 

64. This Act apl)lies only where the security interest attaches 
on or after the clay on which this section comes into force, and, 
where the security interest attached before this section comes 
into force, the security interest continues to have force and effect 
as if this Act had not been passed. 

65. Every security interest that was covered by an unexpired 
filing or registration under The Assignment of Book Debts Act, 
The Bills .of Sale and Chattel Mortgages Act, The Conditional Sales 
Act, (and The Garageluepers Act) when this section comes into 
force shall be deemed to have been registered and perfected under 
this Act and, subject to this Act, the registration continues the 
effect of the prior filing or registration for the unexpired portion 
of the filing or registration. 

66. Unless otherwise provided by this Act or the regulations, 
the rules o-f practice and procedure of the Supreme Court apply 
to proceedings under this Act. 
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67. Where' books, documents, records, cards or papers have 
been preserved for the purposes of this, Act• for so long that it 
appears they may not be preserved any longer; the Inspector of 
Legal Offices may authorize their ~1estntct,iQn,. ·: . 

68. Where there is a conflict between a provision of this Act 
and a provision of The Conswn'e1· Protection Act, 1966 (,Ontario) 
the provision of, The Consumer Prqtection Act; 1966 (Ontario) 
prevails ~nd, where there is a conflict between a provision ot this. 
Act a~1d a provision of any general or ·spedal Act, other thari 
The Cm1swner P?otection Act 1966 (Ontario), the pruvision:of 
this Act prevails. . 

69. The provisions of any; general or special Act that relate 
to a security interest and that refer to The Assignment of Book 
Debts Act, The Bills of Sale and Chattel Mortgages Act, The Condi­
tional Sales Act, (The Lien Notes Act) or any provision thereof 
shall be deemed to refer to this Act orto the corresponding provi­
sion of this Act, as the case. may be, and not to The Assignment of 
Book Debts Act, The Bills of Sale and Chattel Mortgages Act, The 
Conditional Sales Act, (or The Lien Notes Act) as the case may be. 

70. The Lieutenant- Governor- in- Council may make 
regulations 

(a) designating branch offices; 

(b) approving the form of a seal of the registrar and each 
branch registrar; 

(c) prescribing the duties of the registrar and branch 
registrars ; 

(d) prescribing business hours of the offices of registration 
systems or any of them ; 

(e) respecting the registration system; 

(f) requiring the payment of fees and prescribing the amount~ 
thereof; · 

(g) prescribing the portion of th~ fees r~qeived under, this 
Act that shall be paid into the Personal Property Security 
Insurance Fund; 

Destruction 
of documents 
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(h) governing practice and procedv.re applicable to pro~~e4; 
ings under this Act; 

(i) pres<;:ribingforms and providing for their Uf?e ;. 

(j) prescribing the particulars referred to irt section 46; 
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(k) respecting any matter necessary or advisabl~ to carry out 
effectively the intent and purpose of this Act; 

(I) prescribing the particulars of the description of collateral 
for identification under section 47. 

71. (There should be a provision providing for the payment 
of expenses from the Consolidated Fund). 

72. This Act, except sections 1 to 40, 44, and 46 to 69, .comes 
into force on the day it receives the royal assent; and sections 
1 to 40, 44, and 46 to 69, come into force on a day fixed by 
proclamation. 

SCHEDULE TO DRAFT PERSONAL PROPERTY 
SECURITIES ACT 

1. There are several new definitions adrled to the interpre~ation section 
of the draft Act. N evv definition of "buyer in ordinary course of business"' 
"buying", "corporate security", "purchase" and "purchaser" are added 
The definition of "buyer in ordinary course of business", "buying" 
"purchase" and "purchaser" are from the Uniform Commercial Code. The 
definition of "corporate security" was developed from the Corporation 
Securities Registration Act of Ontario. · 

There has been a change in the definition of "creditor" to make it a 
Jiltle more consistent with the definition of "Jebtor". 

There are several other minor changes in drafting in the interpretation 
section 

2 The Commissioners felt that the Act should al>ply to every assignment 
of book dchts whether intended as security or not ancl not just to those 
that .were intended as securit:y; It .is also felt that the Act sh~uld apply to 
the ·crown · · · 

3 The Commissioners 1 ecommencl that the Act apply to corporate 
securities and tl;eref.01:e the cxclusiou of coqlorate securities is deleted from 
section 3 of the draft. However assignments of wages and salaries, etc., 
should he specifically exclude~ in view of the inclusion of every assign­
ment of book .debts. 

6 Subsection (2) of section 6 has been redrafted and ).nade subject to 
section 5 Some consideration should be given to subsection (2) of section 
6 as it compares with subsection (3) of section 7 to determine whether a 
statement of enforceabiHty should he equivalent to statements t;elating to 
perfection. If they are equivalent concepts perhaps subsection (3) of 
section 7 might be made to apply to subsequent perfection .. of security 
interests affected by subsection' (2) of section 6 · ' 

7. In subsection (1) of section 7 it was felt that some additional explapa­
toty wording should· be1 :added to make it clear that perf~~tion under the 
law of another juris,d~ction might be achieved hy some method other than 
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possession or registration. Subsection (2) was changed in a minor way . 
to allow perfection of a security interest by either registration or posses­
sion. It was also thought that subsection (2) should be subject to section 5. 

8. This section was made subject to section 5. 

10. Section 10 was changed to make its provisions apply with respect. to. 
enforceability against the debtor under security interest. 

14. There is no change in section 14 but consideration should be given as 
to whether this type of p·rovision should be contained in the· Personal 
Property Securities Act or in consumer protection legislation. 

26. Clause (b) of subsection (2) of section 2'6 was redrafted in an attempt 
to make it somewhat clearer However, consideration should be given to 
this point 

30. The phrase "buyer in ordinary course of business" was used instead 
of the word "purchaser" in subsection (1). 

32. Consideration should be given as to whether the proviSions of 32 
should apply whether ·or not the person furnishing rpaterials must be in 
possession of the goods with respect to which he furnishes the material. 
Also ·the drafting was changed so that any statute giving such a lien 
would give priority unless the Act provided that it did not have such 
priority. 

36 Subsection (3) of section 36 was changed slightly at the end so that 
conditions now depend on knowledge and time of perfection. Previously 
it was dependent only on actual notice. 

41. Subsection (3) of section 41 provides for a special branch registration 
office for the registration of corporate securities. 

42 Consideration should be given as to the necessity of a seal for the 
registrar and branch registrars. Perhaps the signature of the registrar or 
branch registrar would be sufficient for the purposes of the Act. 

44 Provisions of section 44 have been changed slightly. Perhaps further 
change will be required. 

45. No provisions with respect to the insurance fund have been included 
in the draft. 'J;'he nature and extent of the insurance fund will depend to 
some extent on government policy in the various provinces. If the policy 
is similar to the Ontario Government's policy .on this matter then the 
drafting of the Ontario Act could be used However, if there were some 
differences in policy it might make a considerable difference in the drafting. 

46. It was thought there should be authority to register documents other 
than corporate securities or documents relating to corporate securities, at 
the central office as >vell as at the branch offices. Ho>'vever, the corporate 
securities and documents relating to corporate securities should be regis­
tered only at the corporate securities registration office. 
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47. Subsection (2) was changed so that it would apply to inventory and 
accounts receivable. The Ontario Act applied to goods to Be held for sale 
or lease. 

Subsection (5) of section 47 was deleted This is the provision that 
required registration of certain security agreements within thirty days 
after execution It was felt that registration should be allowed -at any time. 

SO. Section 50 was changed so that it would apply to an amendment of 
the notice of intention or caution as well as an amendment to a security 
agreement. 

A new subsection (2) was added to provide for -a judge permitting 
the 1·egistration of an amendment where a party to it has not signed the 
amendment. 

53. A new clause (c) of subsection (1) of section 53 with respect to the 
effect of registration of corporate securities has been added. 

Also a new subsection (3) of section 53 was added dealing with the 
situation where the collateral is a debt payable. 

54. Consideration should be given as to whether the time limit in sub- · 
section (4) of section 53 should be ten days or some longer period, perhapR 
thirty days 

Subsection (S) of section 54 has b~en ~10difie~l slightly to indicate 
that the order of the judge should he registered 

57. A new subsection {2) has been added to deal with taking possession 
of collateral that is associated with an interest in land 

58 A new subsection (11) has been added to deal with the situation 
where subsection ( 5) cannot be complied with because the goods a.1 e 
perishable or might decline speedily in value. 

59. It has been suggested that a provision be adued to section 59 to make 
it clear that the debtor is liable for any deficiency on the disposal of the 
collateral. This would of course be subject to any contrary provision in 
the consumer protection legislation However, consideration should be 
given to including it for the purposes of security agreements not related 
to the consumer goods 

60. Subsection (1) of section 60 has been changed to allow a statement 
renouncing the debtor's rights under section 60 alone ancl not his rights 
under the whole of Part V 

Subsection (2) of section 60 has been changed to rctluire notice to 
other secured parties even in the case of consumer goods 

62 · Subsection 2 of section 62 has been separaterl into two subsections 
Subsections (3), (4), (5), and (7) of the Ontario section 62 have been 
deleted as these might in some cases be dealt with under general Acts 

Further consideration should be given to a number of matters relating 
to corporate securities Particularly Part V, which deals with the rights 
and remedies on default, must be carefully considered with respect to its 
application to default under corporate securities. 
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APPENDIX Q 

(See page 30) 

TESTAMENTARY ADDITIONS TO TRUSTS 

REPO~T OF THE SASKATCHEWAN COMMISSIONERS 

At the 1967 annual meeting of the Conference held at St. 
John's, Newfoundland, Mr. Allan Leal presented the Report of 
the Ontario Commissioners on the subject of testamentary addi­
tions to trusts. (See 1967 Proceedings at p. 207 et seq.). After. 
discussion a resolution was passed referring the matter to the 
Saskatchewan Commissioners for preparation of a draft Bill· for 
consideration at the 1968 meeting of the Conference. (See: 1967 
Proceedings at p. 26). A copy of the draft Bill is appended 
hereto as Appencli:J:>: A. 

In the draft Bill the Saskatchewan Commissioners have 
followed very closely the text of the model American Uniform 
Act. However, section 1· of that Act has been broken down into 
a number of sections and subsections in an effort to facilitate the 
reading and understanding of the ·Bill. 

All of \vhich is respectfully submitted. 

ANDREW C. BALKARAN 

for the Saskatchewan Commissioners .. 

Appendix A 

TESTAMENTARY ADDITIONS TO TRUSTS ACT 

1. This Act may be cited as the Testamentary Additions to Short. title 

Trusts Act. 

2. (1) A testator may by will make a devise or bequest, the 
Testamen-

validity of which is determinable by the law of ( ) , tary additions 
name of province to trusts . 

to the trustee or trustees of a trust established or to be 
established 

(a) by the testator; 

(b) by the testator and some other person or persons; or 

(c) by some other person or persons, · 

if the trust, regardless of the existence, size or character of the 
corpus thereof, is identified in the w!Il of the testator ana the 
terms of the trust are set forth ; . 
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in a written instrument, other than a will, executed before 
or concurrently with the will of the testator ;1 or 
in the valid last will of a person who has predeceased the 
testator. 

(2) A trust mentioned in subsection (1) includes a funded 
or unfunded life insurance irust, notwithstanding that the trustor 
has reserved any or all rights of ownership of the insurance 
contract. 

(3) A devise or bequest made under subsection (1) shall not 
be invalid because the trust 

(a) is amendable or revocable or both; or 
(b) was amended after the execution of the will or after the 

death of the testator.. ·' 

3. (1) Wl1ere, in accordance with .the provisions of section 2, 
a testator devises or bequeaths property to a trustee or trustees, 
unless the will of the testator otherwise provides, the property 
so devised or bequeathed 

(a) shall not be deemed to be held under a testamentary trust 
of the testator but shall become part of the trust to which 
it is given; and 

(b) shall be administered and disposed of in accordance with 
the provisions of the instrument or will setting forth the 
terms of the trust. 

(2) A trust to ·which property is devised or bequeathed by a 
testator includes 

(a) any amendments made thereto before the death of the 
testator, notwithstanding that the amendments were made 
before or after the execution of the will of the testator; 
and 

(b) where the will of the testator so provides, any amend­
ments to the trust after the death of the testator. 

4. The revocation or termination of a trust to which a testator 
has devised or bequeathed property before the neath of the 
testator shall cause the devise or bequest to lapse. 

5. This Act has no effect upon any devise o-r bequest made 
by a will executed prior to the effective date of this Act. 

6. This Act shall be so construed as to effectuate its general 
purpose to make uniform the law of those provinces which enact 
it. 
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APPENDIX R, 

(See page 30) 

TESTAMENTARY ADDITIONS TO TRUSTS ACT 

1. This Act may be cited as the Testamentary Additions to Short title 

Trusts Act. 

2. (1) A testator may by will make a devise or bequest, the 
validity of which is governed by the law of ( . ), 

name of province 
to the trustee or trustees of a trust established or to be established 

(a) by the testator; 

(b) by the testator and some other person or persons; or 

(c) by some other person or persons, 

if the trust, regardless of the existence, size or character of the 
corpus thereof, is identified in the will of the .testator and the 
terms of the trust are set forth 

(d) in a written instrument, other than a will, executed before 
or concurrently with the will of the testator; or 

(e) in the valid last will of a person who has predeceased the 
testator. 

(2) A trust mentioned i'n subsection (1) includes a funded 
or unfunded life insurance trust, notwithstanding that the settlor 
has reserved any or all rights of ownership of the insurance 
contract. 

(3) A devise or bequest made under subsection (1) is not 
invalid because the trust 

(a) is amendable or revocable or both; or 

(b) was amended after the execution of the will or after the 
death of the testator. 

Testamen­
tary additiom 
to trusts 

Trust in­
cludes life 
insurance 
trust 

Amendable 
trust not 
to invali­
date devise 
or bequest . 

3; (1) Where, in accordance with the provisions of section 2, Property 

a testator devises or bequeaths property to a trustee or trustees, ~;:.c~e~o 
unless the will of the testator otherwise provides, the property ~r~~ ~~~t 
so devised or bequeathed ministered 

in accord-

(a) shall not be deemed to be held under a testamentary trust ance with terms of 
of the testator but shall become part of the trust to which the trust 

it is given; and 
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shall be administered and disposed of in accordance with 
the provisions of the instrument or will setting1 forth the. 
ternis of the trust. 

(2) A trust to which prop~rty is devised or bequeathed by a 
testator includes 

(a) any amenume1its made tl1ereto before the death o·f the 
testator, notwithstanding that the amendments were made 
before or after the execution of the will of the testator; 
and 

(b) where the will of the testator so provides, any amend­
ments to the trust after the death of the testatdr. 

4. The revocation or termination before the death of a testator, 
of a trust to which the testator has devised or bequeathed 
property, causes the devise or bequest to lapse. \ 

i : : ; I': i ~ : 

: ; . '·' 

~. : ,., ': 
: : . ~ 
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APPENDIX S 

(See page 31) 

TRUSTEE INVESTMENTS · · 

REPORT OF THE QuEBEc CoMMISSIONERS 

At the 1965. meeting of the Conference, the Quebec Corp.-· 
missioners were requested to make a study of the subject of 
Trustee Investments ( 1965 Proceedings, page 31). This was 
undertaken by Mr. Louis-Philippe Pigeon, Q.C. (as he then 
wa,s); and the undersigned. The resulting report, which recom­
mended the adoption by the Conference of the Prudent Man 
Rule, was adopted at the 1966 meeting (1966 Proceedings, page 
23), and instructions were given for the preparation of a draft 
Act for consideration at the next meeting. 

Draft amendments to the Uniform Trustee Act 'vere pre­
sented to the 1967 meeting of the Conference '( 1967 Proceed­
ings, page 27). The decision of the Conference was that these 
should be referred back for the preparation of a new draft ii1 
accordance with the decisions reached at the meeting, which 
new draft was to be sent to each of the Local Secretaries for 
distribution to the Commissioners in their respective jurisdic­
tions. The foregoing having been acomplisheci, disapprovals by 
more than two jurisdictions were received by the Secretary 
before November 30, 1967. 

The grounds of the objections included the desire on the 
part of two jurisdictions that the principle of the Prudent Man 
Rule be subjected to further discussion, and the feeling of a 
third that the terms "affiliate" and (<controlled", which adjec­
tives qualify corporations in the securities of which a trustee 
may not properly invest, should be defined (section 3). 

The draft thai was circulated is reproduced in the 1967 Pro­
ceedings of the Conference at page 239. It is hereby resub­
mitted to the Conference so that it may: 

1 Decide whether it wishes to maintain its decision to adopt 
the Prudent Man Rule; 

2. Solve the problem of section 3 of the proposed draft, which 
prohibits a trustee from investing trust money in a corporation 
controlled by him or in a corporation that is an affiliate of a 
corporation controlled by him. The specific diffict~lty in this 
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connection arises out of the difficulty of defining the terrns 
"controlled" and "affiliate". I 

There appear to be four possible solutions to this second 
problem. The first would be to omit the section altogether, on 
the basis that a trustee should not make any of the investments 
envisaged by that section anyway, because of the princil_Jle that 
he must not allow his duty and interest to conflict. 

The second solution would be to leave section 3 as it now 
stands, thus leaving the courts free· to apply whatever · defini­
tions appear appropriate for the terms "controlled" and "affili­
ate". The disadvantage of such a method of proceedipg is that 
the courts might well be left in a state of confusion; some might 
apply the technical definitions contained in tlfe Securiti.es Acts 
and the Canada Corporation Act, section 121B, while others might 
be tempted to formulate their own definitions. \ 

A third solution would be to irtcorporate into section 3 
definitions along the lines -of those contained in the foliowing 
new draft of section 3 (these definitions being adaptations of 
those contained in the Securities Acts) : 

DRAFT EXTENbED VERSION OF SECTION 3 

3. (1) Without in any way limiting the principle that no 
trustee shall allow his duty and interest to conflict, 

(a) no trustee that is a· corporation shall invest trust money 
in its own securities or in those of an affiliate corporation, 
and 

(b) no trustee shall invest trust money in a· corporation 
controlled by him or in a corporation that is an affiliate 
of a corporation controlled by him. 

(2) A corporation shall be cleetnecl i.o be an affiliate of 
another corporation. if one of them is the subsidiary of the 
other or if both are subsidiaries of the same corporation or if 
each of them is controlled by the same person or corporation. 

( 3) A corporation shall be deemed to be con t r o 11 e cl by 
another person or corporation or by two or more corporations 
if 

(a) equity shares of the first-mentioned corporation carrying 
more than SO per cent of the votes for the election of 
directors are held, by or for the benefit of stteh other 
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person or corporation or by or for the benefit of such 
other corporations; and 

(b) the votes carried by . su.ch shares are sufficient, if e4er-. 
cised, to elect a majority of the board of directors of 
the first-mentioned corporation. 

(4) A corporation shall be deemed to be a subsidiary of 
· another corporation if 

(a) it is controlled by 
(i) that other, or 

(ii) that other and one or more corporations each of 
which is controlled by that other; or 

(iii) two or more corporations each of which is con­
trolled by that other, or 

(b) it is a subsidiary of a corporation that is that other's 
subsidiary. 

One of. the principal weaknesses of the foregoing definitions, 
in so far as the subject of trustee investments is concerned, is 
that the definition of the term "controlled" is a rather narrow 
one (it is based on 50% of the votes), since effective control 
can frequently be wielded by a person with a much lower per­
centage. It may also be that the definition of the term "sub­
sidiary" as defined may extend no further than the secon<l 
subsidiary. 

A fourth possible solution would be to· make entirely ne\:\' 
definitions of the terms in question. The feasibility of this 
possibility has not been determined. 

J. W. DuRNFORD 
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APPENDIX T 

(See page 31) 

JUDICIAL DECISIONS AFFECTING UNIFORM ACTS 

1967 

This report is submitted in response to the resolution of the 
1967 meeting requesting the Nova Scotia Commissioners to 
prepare a report on judicial decisions affecting Uniform Acts 

Following the practice of Dr. Horace E. Read in ~)reparing 
reports for previous years, this report concerns decisions reported 
during the calendar year preceding the meeting o£ the Conference. 

Unlike previous reports, this one tloes not deal at. length 
with decisions, in part because few reported in 1967 ~ppear to 
raise significant questions of interpretation Ra.ther the report 
is in the form of an annotation of decisions discovered, wh'ether 
or not they are significant. It is hoped that Commissioners \Vill 
draw attention: to any relevant decisions reported during 1967 
which are omitted from the report., and that they will comment 
upon annotations which may seem misleading 

Tn this report a heading indicates the subject _matter of the 
relevant Uniform Act, the provincial legislation in question is 
cited as is the relevant provision of the Model Act. No attempt 
has been made to trace the history of the provincial statute or 
of the Uniform Act, rather the provincial statute in question in 
the decision is related to the latest comparable provision of the 
Uniform Act. In describing the relationship between these the 
following terms have been used· 

identical to, where the provincial statutory provision 1s the 
same as the Uniform Act, 

similar to, where the provincial statutory provision differs 
from the Uniform Act only in form, 

analogous to, where the provincial statutory provision and the 
Uniform Act are not the same, hut where in substance they 
relate to the same matter. 

NovA ScoTIA CoMMISSIONERS 
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Assignment of Book Debts 

Alberta, Assignment of Book Debts Act, 1958, (Alta.) c. 6 
adopting Uniform Assignment of Dook Deb~s Act as revised 
1955, amended 1957. 

in ·workmen's Compensation Board~~- The Queen, (1967), 61 D L.R. 
(2d) 21 (Alta. Avp D), an assignment of book dehts, registered a1Hl 
renewed in accordance with the Assignment of Books Debt Act. 1958, · 
(Alta.) c. 6, which assignment provided "a continuing collateral 
security to the Provincial Treasurer for the payment of all and every 
present and future indebtedness and liability" of the assignor, was 
held to be absolute within the meaning of the Judicature Act, R.S.A 
1955, c 164, s 34(15), and to take priority over a subsequent clai~11 

under the Workmen's Compensation Act, R.S A. 1955, c. 370 (Section. 
77(4) and (5) of the latter Act provide "the amount due to the 
Board ... is a charge upon the property of the employer ... " and 
"such charge has priority over all dehts, liens, mortgages or other 
encumbrances whatsoever, (whenever created, e'xcept wages due to 
emp'loyees ) " 

Bills of Sale 

Alberta, The Bills of Sale Act, R.S.A. 1955, c. 23, analogous 
to Uniform Bills of Sale Act as orig-inally proposed, 1928 (since 
amended and revised). · · 

ln Green Belt J-I oldings Ltd ~· I-I olowa:yclwcl~; ( 1967) 60 'N Vv R 
332 (Dist. Ct), ·where a mortgagee, who had taken chattel mortgage 
on automobile from owner, claimed on mortgage against subsequent 
purchaser from secontl-hanrl dealer anrl was protected hy the Bills of 
Sale Act. Purchaser, who had not searched register of chattel mort­
gages, raised as defence the protection afforded to purchasers buying 
from a mercantile agent in possession of goods with consent of owner 
under The Factors Act, R SA. 1955, c. 106, s. 3. Cormack, D.C.]., 
held there was no conflict between the two statutes, that under The 
Factors Act all the purchaser obtained hy purchase was the equity of 
the owner, and the car remained subject to the registered mortgage 
In the alternative the court found the purchaser had actual or statutory· 
notice of the prior charge by virtue of the Bills of Sale Act which "is 
statutory notice which is of public record and for that reason is 
actual notice to all and sundry who deal with the chattel registered 
under that Act" With notice he was not a purchaser in. good faith 
within The Factors Act. 

(Semble, with respect, and on the basis of rather sketchy infornla­
iion of the facts as reported, The Factors Act, though raised by 
ihe defence, does not appear relevant to the situation for that Act 
provides protection for the purchaser buying from a mercantile 
agent against subsequent claims of the original owner that the 
agent had no authority to selL However, the court's description 
of the effect of registration under the Bills of Sale Act, in effect, 
as notic.e to the whole world, is of interest ) 
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Bulk Sales 

Alberta, Bulk Sales Act, R.S.A. 1955, c. 33, ss. 10(2) and 12· 
analogous to uniform Bulk Sales Act, Revised 1961, ss. 17, 20. 

In Thomson zo Richardson, (1967), 61 D L.R (2d) 162 (Alta. App, 
D ) an application by creditor of seller to have bulk sale set aside 
under s 12 of Bulk Sales Act, R SA. 1955, c 33 was refused, as was 
relief by way of an accounting by the buyer under s. 10 (2) which was 
sought as an alternative, eve~ though the sale had not been made in 
accordance with the Act. 

S 12 of the Alberta Act limited actions to set aside the sale to 
"six months from t.he date of the sale", a dat.e fixed h

1
y the court in 

the circumstances uy reference to the Sale of Goods Act and the 
contract between the parties to· the sale It would seem this situation 
vvouhl not arise under the uniform Bulk Sales Act, s. 20, which limits 
actions to set aside a bulk sale to six months from the date on which 
(locmuentc; 1 eqnirecl unclcr the Act are filed following \completion of 
the sale. 

With reference to the claim for an accounting under s. 10(2) of 
the Alberta Act (analogous to s 17 of the uniform Act), the. ,court 
held this remedy to he ancillary to proceedings to set aside the sale, 
and not availahle to a creditor of the vendor who was barred by the 
limitation provision from proceeding to set aside the sale. "To hold 
otherwise woultl create a situation which I am sure was not intended 
by the Legislature, namely, that while action to set aside the sale is 
barred after Hie expiration of six months from the date of sale, action 
for an accounting . . would not be barred for six years from the. 
same date. The statute created rights and remedies in favour of a 
creditor which did not exist at common law. It should not be con­
strued to enlarge upon those rights and remedies expressly granted 
hy the statute" (per Allen, J A , for the conrt) 

Contrib~ttory Negligence 

British. Columbia, Contributory Negligence Act,· R.S.B.C. 
1960, c. 74, s. 2, similar to uniform Contributory Negligence 
Act, as revised 1953, s. 2. 

In Yuan et al. ~· Farstad et al, (1967) 66 D.L.R (2d) 295 (B.C. 
Sup C't ) , the court applied s 2 of the C'ontrihutory Negligence Act, 
R S B C' 1960, c. 74, to apportion the loss where an automobile acci­
dent was found to have been caused solely by negligence of defendant, 
but death of driver, whose family claimed in the action, was not likely 
to have resulted had he been wearing the seat belt· with which the car 
was equipped, so that a portion of the loss resulted from contributory 
negligence of the deceased. (The claim for personal injuries by one 
of two passengers, riding in the middle of the front seat without a 
seat belt, was not affected by the defence of contributory negligence.) 
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Evidence 
Manitoba, The Manitoba Evidence Act, R.S.M. 1954, c. 75, 

s. 9, analogous to uniform Evidence Act, as rev~sed 1945, 
amended 1953, 1957, s. 6. 

ln li11ns '~-' En1H and Ta'J1lor (1967), 61 W.\V.R 462 (Man. Q B), 
the court considered the provision of The. Manitoba Evidence Act 
providing privilege for "a witness in any proceedings" against beirig 
"asked or bound to answer any question tending to show his or her 
guilt of adultery unless he or she has already given evidence in the 
same proceedings in disproof of the alleged adultery". A respondent 
spouse in divorce proceedings who claimed the privilege in connection 
with questions asked on examination for discovery was entitled to 
refuse to answer any questions which would relate to alleged adultery. 
The privilege under the statute is intended to give "unambiguous ·pro- · 
tection to witnesses". Thus it can be claimed, following precedent in 
l\[anitoha, even where the respondent has filed an affidavit denying 
adultery, or where he or she has denied adultery in examination for 
discovery. 

The ~cope of the privilege is not limited to' questions directly 
re1atiug to ac1ultery regardless of the purpose for which they are asked 
It is available for all questions v,rhere the result of putting them would 
reveal, or convey an impression of, adultery. Thus questions intended 
to raise the right to custody of children are barred by the privilege if 
they reflect upon alleged adultery. In considering the scope of the 
privilege the court cml.strued the statutory wot ds ''tending to show'' 
by resort to dictionaries and precedent. 

Ontario, Evidence Act, R.S.O. 1960, c. 125, ss. 1(a), 7, 9 
analogous to uniform Evidence Act, as Revised 1945, amended· 
1953, 1957, ss. 2(a), 4, 8(3). 

In Regina v Greerispoon B'ros Ltd, [1967] 2 O.R. 119 (High Ct.), 
a prosecution for infringement of a municipal by-law, it was argued 
that an employee of accused corporation called as a witness by the 
Crown was not a compellable witness, such testimony by an employee 
would violate the common law principle against self--incrimination. 
Referring to R. "' J. J. Beamish Constntct-ion Co. Ltd. et al., [1966] 2 
O.R. 867, 59 D L.R. [2d] 6, which dealt with a similar situation under 
the Canada Evidence Act, the court held that the common lavv rule 
had been, abrogated by the Ontario Evidence Act in relation to pro­
v:incial offences and that officers or servants of a corporation which is 
accused of an offence are competent and compellable witnesses for 
the pi·osecution. [Semble, the protection afforded to witnesses against 
use of evidence in proceedings to enforce an Act of the Province (model 
Evidence Act, s 8(3)(c)) would not protect corp'orations accused of 
offence against use of · testimony compelled to be given by its 
employees, though it would protect employees against use in any 
subsequent prosecution against them.] 
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Interpretation 

Prince Edward Island, Interpretation Act, R.S.P.E.I. 1951 
' c. 1, s. 14, analogous to uniform Interpretation Act, as revised 

1953, s. 11. 

In Reyin<l ex ref Shtw• ~· Tminor et a/, (1967), 53 M P R. 196 
( P E I. Sup Ct), the provision of the Interpretation. Act that enact­
ments are decmetl remedial and shall he given liberal construction was 
applied to the provincial Public Inquiries Act, R S P E I 1951, c. 130 
s. 1, which authorize<! inquiry into any matter connected with good 
government of the province Appointment of a commission under the 
latter -<\ct to invesiigate "the performance and conduct of the Govern­
ment ... and members of the Government ... " relating to particular 
developments, '<Vas valid; the commission was not limited in its inquity, 
despite statutory provisions about its proceedings analogous to those 
of a Court of Record, to matters regularly considered hy such courts 

Limitation of Actions 

Manitoba, Limitation of Actions Act, R S.M. 1954, c 145, 
s. 3(1) (d), (e), (k), identical to uniform Limitation of Actions 
Act, s. 3(1)(d), (e), (j). 

ln Long d al <' Western Propelle1· Co Ltd. et al., (1967) 65 D LR. 
(2d) 147 (Man 0 B), actions f,l!. personal injuries, for loss of per­
sonal services arising from injuries, and for loss of an aircraft were 
not barred by limitation periods provided in the statute when brought 
within two years of aircraft crash, even ·though the actions were not 
commencetl until more than six years after contract service performed 
on aircraft The actions were framed in negligence, alleging t1egli­
gcnce in performance of repairs made in 1960, the cause of action was 
hcl<l not to have arisen until damag·e occurred hy crash of' aircraft in 
1964, and actions coinmenced within time periods established by 
statute, measured from the date of the crash, were not barred. In a 
negligence action the cause of action arises, and limitation period 
begins to nm, when <lamagc is suffered not at the time of the conduct 
alleged to be negligent. 

Saskatchewan, Limitation of Actions Act, R.S.S. 1965, c. 84, 
s. 3 (1) (f), identical to uniform Limitation of Actions Act, s 
3(1 )(f). 

In Rittinyer Constnt.-ticm Ltd ~· Cf({] 1~ Roofing (ScHll) Ltd, (1967), 
65 D L R (2rl) 158 (Sask. Q B), the limitation period for an action 
for breach of contract was held to commence with the termination of a 
contractual ohligation to repair defects, an obligation to he performed 
in a reasonable time in the ahsence of any stipulation, and not from 
the time of sulJstantial completion of the work covered hy the contract 
In this case <t roofing contract, substantially completer! in 1959, pro-
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viding for an obligation to repair defects appearing within the first year 
whieh the contractor sought but failed to fulfil until 1964, could be 
relied upon in an action commenced in 1967 

Partnership 
Nova Scotia, Partnership Act, R.S.N.S. 1954, c. 212, s. 34(c) 

first enacted in 1911, adopting -Imperial Act. · 

ln Blundl?n et al. v Stann, (1967), 65 D.L.R. (Zd) 457 (N.S. Sup 
Ct ), Pottier, ]., held that a partnership agreement providing continu­
ance of the relationship "for an indefinite period of time, to wit, until 
such time as the project is completely abandoned, or ... all parties 
agree that the purposes of the partnership have been completed ... " 
is not an arrangement within the meaning of s. 34(c) of the Partner..:. 
ship Act relating to partnership "entered into for an indefinite time", 
and cannot be dissolved by OJ:!.e of the partners of his own volition at 
any time. 

Saskatchewan, Partnership Act, R.S.S. 1965, c. 387, ss. 3(1) ,', 
16 first enacted 1898, adopting Imperiai Act. 

Tn Con-Force P1·od1tcts Ltd ·u Rosen et al, (1967), 64 D:L R (2d) 
63 (Sask. Q.B.) joint promoters of a proposed corporate enterprise to 
operate a business venture held not to be a partnership within the 
definition s. 3(1), nor to be "apparent partners" within s 16 for there 
was no partnership firm in existence. 

Sale of Goods 

Alberta, Sale of Goods Act, R.S.A. ~955, c. ~95, s. 20, first 
enacted 1898, adopting Imperial Act. 

ln Thompson tt Richardson, (1967), 61 D L.R (ld) 162 (Alta "Ap:p, 
D.), Allen, J. A., applied s. zo; to bulk sale of go'ods of two husines'se( 
to determine the date of trans·f~r of property' ;i11 goods which date ~a's 1_ 

taken as the date of sale for determination of limitation period for sub-: 
sequent claims by vendor's creditor to have sale set aside. 

Nova Scotia, Sale of Goods Act, R.S.N.S. 1954, c. 256, s. 16, 
fi~s;t enacted 1910, adopting Imperial Act. 

In Bezanson it Kaint:J, (1967), 61 D.L.R. (2d) 410 (N S, Sup Ct.) 
Currie, C. J., held that in a sale of "Christmas trees" by a gr.ower to a 
wholesaler for resale, where there was no reasonable opportunity to 
inspect the goods before delivery, there is implied condition that trees 
will be reasonably fit and saleable under descrip.tion "Christmas. trees" 
and breach of condition gives buyer claim for special damages for lost 
profits and general damages for loss of established customers. 

Saskatchewan, Sale of Goods Act, R.S.S. 1965, c. 388, ss. 13, 
16, 20 Rule IV, first enacted 1896, adopting Imperial Act. 



T n 1' ulcu l? c f riwratio11 S'erz•ice Ltd ·v Jl.f oldenlwue-r, ( 1967), 61 
D L R (2d) 462 (Sask Q B.), Tucker, J held that a purchaser of air 
conditioning equipment, ·who discloses to seller dealing in equipment 
the purpose for which the goods were needed, is not liable in an action 
for the price even where he has installed and used equipmeqt for four 
months before giving notice of rejection of the goods In the circum­
stances there \>.;as an irt1plied condition of reasonable fitness under s. 
16 which permitted huyer to reject tl!Jfit goods after reasonable test of 
fitness for purpose previot1sly disclosed to seller. 

Sm·vi?.Jorship 

Alberta, Survivorship Aci., 1964, Alta. c, 91, s. 2(2) identical 
to uniform Survivorship Act, as revised 1960, s. 2 (2). 

Alberta, Insurance Act, R.S.A. 1955, c. 195, s. 263 as amended 
1960, c. 49, s. 4, analogous to uniform Life Tnsurance Act, as 
revised 1950, amended 1955, 1958, s. 44. 

In R.e JJiln, Wolc!tiua 'l' Riln and Wolchina, (1967), 61 D L R (2d) 
535 (Alta Sup. Ct ), Kirhy, ]. held that s 2(2) of the Survivorship 
Act, 1964, Alta, c 91, \1 hich l'rovicles for ap]>lication of provisions of· 
a statute or instrument for disposition of property in the ·event of a 
"common . disaster", applied so that Insurance Act presumption of 
death of beneficiary was effective. Insurance on husband, payable to 
yotmger wife as beneficiary, was payable to husband's estate where 
spouses killed in single auto accident by virtue of Insurance Act, 
R S.A 1955, c 195, s 263, as amended 1960, c 49, s 4. 

Testator's Family Maintenance 

British Columbia, Testator's Family Maintenance Act, 
R.S.B.C. 1960, c. 378, ss. 3(1). and 17, analogous to uniform 
Testator's Family Maintenance Act as amenclecl 1957, ss. 3 (1) and 
19. 

ln )'·wain tt al -z• lJe1111iwn. ct al [1967 J S.C.R 7, it was held that 
the~ it ial jnclge considedu!~ an application under the Act exercises juris­
diction which is completely ,discretionary, and the right to appeal from 
his order vests in the appellate' court jurisdiction to review the circum­
stances anu reach its O\Vn conclusion as to the discretion properly to 
he exercisecl, and to vary an orclcr by the trial judge 

(It 'vas further lH;ld, without prejudice to this appeal in which 
counsel had p1 oc;~eded without leave in reliance upon practice in two 
previous appeals to the Supreme Court of Canada from judgments 
under Testator's Family Maintenance legislation, that appeals to the 
Supreme Court of Canada in such c.ases could only be brought with 
leave granted ptitsuai1t to s. 41 of the Supreme Court Act, R.S.C. 1952, 

c 259.) 
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Wills 
I 

Alberta, Wills Act, R.S.A. 1955, c. 369, s. 5(b) [now vVills 
Act, 1960, c. 118, s. 5 (b)] analogous to uniform Wills Act, as 
revised 1957, s. 7. 

In Re Austiu, (1967), 61 D.L.R (2d) 582 (Alta App. D.), a 
stationer's will form completed in handwriting of deceased who filled 
in the blanks, was improperly attested by two witnesses and not admis­
sible to probate as a formal will, but held by majority (per Cairns, }. 
A ) to be a valid holograph will The handwritten portions adequately 
identified the document as a will and the deceased's dispositive inten­
tions, without resort to the printed words (except for provision 
appointing executor which was thus ineffective). The ·handwritten 
portions constituted "a holograph will, wholly in the handwriting bf 
the testator and signed by him " 

Per McDermid, J. A., dissetHing, legislation permits probate of a 
holograph will, not the handwritten portions of a will; the document as 
a whole, not merely the handwritten portions, '~·as intended as the wi~l 
by the deceased. . 
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