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REPRODUCTION AND DISTRIBUTION OF REPORTS 

By resolution of the Conference, those who are 1 esponsible for 
the preparation of a report are <1lso responsible for having the 

report reproduced and distrilJuted. Distrilmtion is to be made at 
least three mollths before the meeting at '"'hich the report is to be 
considered. 

Experience has indicated that from 60 to 7 S copies are required, 
depending on ·whether the report is to be distributed to persons 

other than members of the Conference. 

The local secretary of the jurisdiction charged with preparation 
and distrihution of the report should send enough copies to each 
other local secretary so that the latter can give one copy to each 
member of the Conference from his jurisdiction. Three copies 
should be send to the Executive Sectetary of the Conference and the 

remaining copies should l>e brought to the meeting at which the 

report is to lJe considered. 

All reports should be dated. 
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HISTORI CAL NOTE 

More than fifty years have passed since the Canadian Bar 
Association recommended th at each provinci al government pro
vide for the appointment of commissioners to attend conferences 
organized for the purpose of promoting u niformity of legislation 
in the provinces. 

' 

This recommendation was based upon observation of the 
National Conference of Commissioners on Uniform State Laws, 
which has met annually in the United States since 1 892 to prepare 
model and u niform statutes. Th e subsequent adoption by m any 
of the state legislatures of these statutes has resulted in  a sub
stantial degree of uniformity of legislation throughout the United 
States , particularly in  the field of commercial law. 

The seed of the Canadian Bar Association fell on fertile ground 
and the idea was soon i mplemented by most provincial govern
ments and later by the remainder. The first meeting of commis
sioners appointed under the authority of provincial statutes or by 
executive action in those provinces where no provision has been 
made by statute took ·place in Montreal on September 2nd ,  1 9 1 8 ,  
and there the Conference of Commissioners o n  Uniformity of 
Laws throughout Canada was organized . I n  the following year the 
Conference adopted i ts present name. 

Since the organization meeting in 1 9 1 8  the Conference has met 
during the week preceding the annual meeting of the Canadian 
Bar Association , and at or near the same place. The following is 
a l ist of the dates and places of the meetings of the Conference : 

1918. Sept. 2-4, Montreal. 
Aug. 23-25, 27, 28, Regina. 1928. 

1919 Aug. 26-29, Winnipeg. 
1 929. Aug. 30, 31, Sept. 2-4, 

1920. Aug. 30, 31, Sept. 1-3, Quebec. 
Ottawa. 

1930. Aug. 1 1-14, Toronto. 
1921. Sept. 2, 3, 5-8, Ottawa. 

1 931. Aug. 27-29, 31, Sept. 1 ,  
1922. August 1 1 ,  1 2, 14-1 6, M urray Bay. 

Vancouver. 
1932. Aug. 25-27, 29, Calgary. 

1923. Aug. 30, 31 ,  Sept. 1, 3-5, 
1933. Aug. 24-26, 28, 29, Ottawa. Montreal. 

1924. July 2-5, Quebec. 1934. Aug. 30, 31, Sept. 1-4, 
Montreal. 

1925. Aug 21, 22, 24, 25, Winnipeg. 
1926. Aug. 27, 28, 30, 31, 

1935. Aug. 22-24, 26, 27, Winnipeg. 

Saint John. 1936 Aug. 13-15, 1 7, 1 8, Halifax. 

1927. Aug. 19, 20, 22, 23, Toronto. 1937. Aug. 12-14, 16, 17, Toronto. 
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1938. Aug 11-13, 1 5, 16, 1955 .  Aug. 23-27, Ottawa. 
Vancouver. 1956. A,ug. 28-Sept. 1, 'Montreal. 

1939. Aug. 10-1 2, 14 1 5, Quebec. 1957. Aug. 27-31 ,  Calgary. I 
1 941. Sept. 5, 6, 8-10, Toronto. 1958. Sept. 2-6, Niagara Falls. 
1942. Aug. 18-22, Windsor. 1959. Au�. 25-29, Victoria. 

1943. Aug. 19-21, 23, 24, Winnipeg. 1960. Aug 30-Sept. 3, Quebec. 

1944. Aug. 24-26, 28, 29, 1961. Aug. 2 1-25, Regina. 
Niagara Fails. 1962. Aug 20-24, Saint] ohn. 

1 945. Aug. 23-25, 27, 28, Montreal. 1963. Aug 26-29, Edmonton. 

1 946. Aug. 22-24, 26, 27, Winnipeg. 1964. Aug 24-28, MontreaL 

1947. Aug. 28-30, Sept. 1, 2, 1965. Aug. 23-27, N iagara Falls. 
Ottawa. 1966. Aug. 22-26, Minaki. 

1 948. Aug. 24-28, Montreal. 1967. Aug. 28-Sept. 1, St. John's. 

1949 Aug 23-27, Calgary. 1968. Aug. 26-30, Vancouver. 

1950. Sept. 1 2-16, Washington, D.C. 1969. Aug. 25-29, Ottawa. 

1951 .  Sept. 4-8, Toronto. 1970. Aug. 24-28, Charlottetown. 

1952. Aug 26-30, Victoria. 1971 . Aug. 23-27, Jasper. 

1953.  Sept. 1-5, Quebec. 1972. Aug. 2 1 -25, Lac Beauport, P.Q. 
1954. Aug. 24-28, Winnipeg. 1973. Aug. 20-24, Victoria, B.C. 

B ecause of travel and hotel restrictions, due to war conditions, 
the annual meeting of the Canadian Bar Association scheduled to 
be held in Ottawa in 1940 was cancelled and for the same reasons 
no meeting of the Conference was held in that year. In 1941 both 
the Canadian Bar Association and the Conference held meetings, 
but in 1 942 the Canadian Bar Association cancelled i ts meeting 
which was scheduled to be held in  \Vindsor. The Conference, how
ever, proceeded with its meeting. This meeting was significant in 
that the National Conference of Commissioners on Uniform State 
Laws in  the Uni ted States was holding its annual meeting at the 
same time in Detroit which enabled several j oint sessions to be 
held of the members of both conferences. 

Since 1 935 the Government of Canada has sen t  representatives 
annually to the meetings of the Conference and although the 
Province of Quebec was represented at the organization meeting 
in 1 9 1 8 ,  representation from that province was spasmodic until 
1 942.  Since then representatives from the Bar of Quebec have 
attended each year, with the addition since 1946 of one or more 
representatives of the Government of Quebec. 

In 1 950 the then newly-formed Province of Newfoundland 
jo ined the Conference and named representatives to take part in 
the work of the Conference. At the 1 963 meeting representation 
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was further enlarged by the  presence and �11tendance of represen
tatives of the I'\orthwest Territories and the Yukon Territory 

In most provinces statu tes have l)een passed providing for 
grants towards the general expenses of the Conference and for 
paymen t of the travell ing and other expenses of the com missioners. 
In the case of provinces wh ere no .legislat ive action has been 
taken and in the case of 'Canada ,  representatives are appoin ted 
and expenses provided for by order of the execu tiYe. The members 
of the Conference do not receiYe remuneration for their services. 
Generally speaking,  the appointees to the Conference from each 
jurisdiction are representatin.' of the Bench , governmental law 
departments, facul ties of la''" schools, the practising profession and , 
in recen t  years, law reform bodies. 

The appointment of commissioners or representatives by a 
governm ent does not of course have any binding effect upon the 
government which may or may not, as it  wishes , act upon any 
of the recommendations of the Conference. 

The primary obj ect of the Conference is to promote uniformity 
of legislation  throughout Canada or the provinces in which 
uniformity may be found to be practicable by whatever means 
are su i table to that end. At the annual meetings of the Con
ference consideration is  given to those branches of the law in 
respect of  wh ich it is  desirable and practicable to secure uni 
formity. Between meet ings, tl1e \York of the Conference is carried 
on by correspondence among the members of the executive, the 
local secretaries and the Executive Secretary :\I a t ters for the 
consideration of the Conference may be brought forward by a 
member , the :\I in ister of Justice, the attorney ·general of any 
province, or the Canadian Bar Association . 

Wh ile the pri mary work of the Conference has been and is to 
achieve u ni formity in respect of su bj ect matters covered by exist
ing legislation , the Conference has nevertheless gone beyond this 
field in recent years and h as dealt \\'ith subjects not 'yet covered 
by legislation i n  Canada \Vh ich after preparation are recommended 
for enactment. Examples of this practice are the Survivorship Act, 
section 39 of the Uniform Evidence Act deal ing \Yith photographic 
records and section 5 of the same Act , the effect of wh ich is to 
abrogate the rule in Russell v. Russell, the Uniform Regulations 
Act, the Uniform Frustrated Contracts Act, the l'niform Proceed� 
ings Agai nst the Crown Act,  and the Human Tissue Gift Act. In  
these instances the Conference felt it better to  establish and re
commend a uniform statu te before any legislature dealt with 
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the subject rather than wait until the slll,jert had heen legislated 
·upon in several jurisdictions and tl1en attempt the niore difficult 

task of recommending cl1 anges to efiect uniformity. I 
Anotl1er innovation in the work of the Conference \\'as the 

establishment in 1944 of a sec tion on nimi1�al law and procedure. 
This proposal \\as first put forward lry the Criminal Law Section 
of the Canad ian Bar Association . llnder the chairmanship of 
J. C l\TcRuer, K C., at the \Vinn ipeg meeting in 1943. It was 
there pointed out that no body existed in Canada '"ith the proper 
personnel to study and prepare recommendations for amendments 
to the Criminal Code and relevant statutes in finished form for 
submission lo tl1e -:\Jinister of Justice This resulted in a resolu
tion of the Canadian Bar Association thal the Conference should 
enlarge the scope of its 'vork to encompass th is field At the 1944 
meeting of tl1e Conference in Niagara Falls this recommendation 
was acted upon and a section constituted for this purpose, to 
which all provinces and Canada appointed representatives 

1n 1950, as the Canadian Bar Association was holding a joint 
annual meeting \vitb the American Bar Association in vVaslling
ton , lJ C , the Conference also met in \V ashington. This gave the 
meml1ers an opportunity of watching the proceedings of the 
National Conference of Commissioners on Uniform State Laws 
which \Vas meeting in Washington at the same time. A most 
interest ing and informative ·week was had. 

An event of singular importance in the life of this Conference 
occurred in 196o. In that year Canada l1ecame a member of the 
Hagu e Conference on Private International Law whose purpose, 
as stated by J .-G. Castel , S J.D. in a comprehensive article in 
the l\ I arch , 1967 nu mber of the Canad ian Bar Revie\v, "is to work 
for the progressive unification of private international law rules", 
particularly in the fi elds of commercial Ja-vv and family law where 
conflicts of laws now prevail. 

In short, the Hague Conference has the same general objectives 
at the international level as the Uniformity Conference has within 

Canada . 

The Government of Canada in appointing six delegates to 
attend the 1968 meebng of the Hague Conference greatly honoured 
the T Tniformity Conference by requesting the latter to nominate 
one of its members as a member of the Canadian delegation. This 
paltern was again follO\ved when this Conference was asked to 
nominate one of its members to attend the 1972 meeting of the 
Hague Conference as a mel1 J ber of the Canadian delegation . 
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The Legislative Drafting Workshop, first held i n  1968, meets 

just before the Conference. It.  is attended hy legislative drafts men 
who are also attending the Conference nnd concerns itself with 

matters of common in teres t in the field of legislative drafting. 

For a more comprehensive re\'ie\v of the history of the Con

ference and of uniformity of legislation, the re�1der is directed to 

an article hy L. R. 1\lacTavish, K C., en t itled "Uniformity of 

Legisla tion in Canada -- Ai1 Ou tlinc", that appeared in the J anu
ary, 1947, issue of the Canadian Bar Review, at pages 36 to 52. 
This a r ticle , together with the Rules of Drafting adopted by the 

Conference in 1948, was re-published in pamphlet form in 1949. 

' 

TABLE 0 F MODEL STATUTES 

The table on pages 16 and 17 shows the draft acts 

that have been prepared and adopted hy the Con

ference and the extent that these have been adopted. 
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ADOPTED 

TITLE OF ACT Conference Alta BC Man. NB Nfld N· I ' Line 
!-Accumulations 1968 1967 
2-Assignments of Book Debts 1928 '29, '58• '29, '51*. '57* 1952! t9sqt 
3- 193 

4- Bills of Sale 1928 1929 '29, '57* -s 19ss't 
5- 193· 
6- Bulk Sales 1920 1922 1921 '21 '51* 1927 19SSt 

i- Compensation for \'ictims of Crime 1970 1969$ 
8- Conditional Sales 1922 1922�! 1927 1955t 193 

9- Conflict of La\\ s (Traffic -\ccidents) Act 1970 
10- Contributory Xegligence 1924 1937* '25, '70 '25. '62* 1951* '26, '! 11- Cornea Transplant 1959 1960t --� --� -s 1960 
12- Corporation Securities Registration 1931 

193 12a- Crim inal Iniurie:: Comprn,:ation Act 
13- Defamation 1944 1947 1977st 1946 1952t 196 14- Devolution of Real Propel t) 1927 1928 1934i 
15- Domicile 1961 
16- E\·idence 1941 1960t 
17-
18- Foreign Affida\·its 1938 '52 58* 1 953t 1952 195St 1954* 19.1 
19- Judicial Xotice of Statutes and Proof 
20- of State Documena 1930 1932 19.B 1931 
21 - Officer>. \flida\ its before !953 1958 -s 1957 1954 
22- Photographic R€'cord:- 1944 1947 1945 1945 1946 1949 194 
23- Russrl/ t' Russrll 1945 1947 194 7 1946 194 
24- Fatal -\ccidents 1964 1968 
25 • Fire ln>tmwce Polic) 1924 1926 1925S 1925 1931 1954t 193 26- Foreign Judgments 1933 1950t 
27-Frustrated Contracts 1948 1949 1949 1949 1956 
28- High\\ a) Traffic and Vehicles-
29- Rules of the Road 1955 19581 1957t 1960t 
30- Hotelkeepers 1962 
31-Human Tissue 1965 1967 1968 1968 
31a-Human Tissue Gift Act 1970 1972 197 1  197 
32-Interpretation 1938 1958* -$ '39!. '57* 1951 t 
33-
34 - Intestate Succession 1925 1928 1925 19271 1926 1951 
35-
36- Landlord and Tenant 1937 1938 
37- Legitimation (Legitimac:;) 1920 '28, '60* '22. '60* '20, '62* '20. 62'* -s 
38• Life Insurance 1923 1924 1923$";" 1924 1924 1931 19: 
39- Limitation of Actions 1931 1935 '32. '46:1: 
40-Married Women's Proper!:; 1943 1945 1951$ 
41- Occupic·rs ' Liabilit:; 1973 
42- Partnership 1899° 1894° 1897° 1920° 1892° 191 
43- Partnerships Regi>tration 1938 -s 
44- Pension Trusts and Plans 
45- Perpet uities 1954 1957! 1959 1955 1955 19! 
46- Appointment of Beneficiaries !957 1958 195n 1959 1958 19c 
4 i -Per pet uit ies 1972 1972 
48- Presumption of Death 1960 1958$ 1968t 19r 
49- Proceedings Against the Cro\\ n 1950 1959+ 1951 19S2t 1973t 19! 
SO- Reciprocal Enforcement of Judgments 1924 '25. '58* '25. '59* '50, '61 * 1925 19 

51- Reciprocal Enforcement of Tax 
52- Judgments 1965 
53- Reciprocal Enforcement of Maintenance 
54- Orders 1946 '47, '58* '46.'59.'71 '46.'61 * 195 1 :):  '51 t. '61 *t 19· 

55 - R egu lations 1943 1957+ 1958! l945i 1962 
56- Sale of Goods 1898° 1897° 1896° 1919° 1899° 19 
57- Sen ice of Process by Mail 1945 -s 1945 -s 
58- Sun iva] of Actions 1963 1968 
59- Sun·i\'orship 1939 '48, '64* '39, '58*! '42, '62* 1940 1951 19 
60- Testamentary Additions to Trusts 1968 
61- Testators Family Maintenance 1945 1947l -$ 1946 1959 
fi2- Trustee ln\'estments 1957 1959t 1965t 1971) 19 
63- Variation of Trusts 1961 1964 1968 1964 19 
64- Vital Statistics 1949 1959t 1962t 195U 19 
65- \\'arehousemen's Lien 1921 !922 1 922 1923 1923 19 
66- Warehouse Receipts 1945 1949 194St 1946+ 1947 19 
67- \\'ills 1929 1960t 1960i 1964:1: 1959:): 
68-
69- Conflict of La\\ s 1953 1960 1955 1955 

* Adopted as re\·ised 
0 Suhstantialh the ��mP form a� lmnPrial Act (Su 1942 Proceedings, page 18). 
� Prrwi�:.inn!=: �imil::ir in PffPP.t H.TP. in force 
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ADOPTED R!!:MARKS 

Ont p E.! Que Sask Can N.W.T. Yukon 

J.,ine 
1-

1931 1931 1929 1,948 1954t Am. '31; Rev. '50 & '55; 
2- Am. '57 
3- 1947 1957$ 1948t 1954+ Am '31 & '32; Rev '55; 
4- Am '59 
5- 1933 1948'1i 1956 Am. '21, '25, '39 & '49; Rev. 
6- '50&'61 

1972+ New 7- 1934 1957$ 1948t 1954t Am. '27, '29, '30, '33, '34 & 8- '42;Rev '47&'55;Am '59 
1972 New 9- 1938* 1944* 1950"'t 1955t Rev '35 & '53; Am '69 

(0-
-� 1960 --�� -� 1962 Sup. '65, Human Tissue Act 11-
1932 1949 1932 1963 

!2-
197lt 1973$ 12a-

1948 1949*+ 1954 Rev. '48; Am '49 ]3- 1928 1954 1954 Am '62 
!4-
15-

1960t 1948*t 1955t Am '42, '44 & '45; Rev '45; 16- Am. '51, '53 & '57 t7-
'52.' 54* 1947 1943 1948' 1955 Am. '51; Rev '53 !8-

!9-
1939 1948 1955 Rev '31 20-

21- 1954 1955 

22- 1945 1947 1945 1942$ 1948 1955 

23- 1946 1946 1946 1948 1955 

24-
1933 1925 Stat Col)d. 17 not adopted 25- 1924 

26- 1934 Rev. '64 

27- 1949 1949 1956 1956 Rev '73 

28-
29- Rev '58; Am. '67 

30-
1968t 19�6 Rev '70; Am '71 31- -$ 

31a- 1971 
32- 1939 1943 1948t* 1954"' Am. '39; Rev '41; Am. '48; 
33- Rev '53; Rev '73 
34- 1944t 1928 1949+ 1954t Am. '26, '50, '55; Rev '58; 
35- Am '63 
36- 1939 1949+ 1954t Recomm withdrawn '54 
37- '21, '62* 1920 -s '20, '61 t '49+, 'Mt 1954t Rev. '59 
38- 1924 1933 1924 
39- 1939t 1932 ' 19481 1954* Am '32, '43 & '44 
40- 1952t 1954t 
41-
42- 1920° 1920° 1898° 1948° 1954.0 
43- 1941 t Am '46 
44-
45- 1954 1957 1968 Am '55; Rev. '71 
46- 1954$ 1963 1957$ 
47- 1966$ 
48- 1962 1962 
49- 1963t 1973t 1952+ 
50- 1929 1924 1955 1956 Am '25; Rev '56; Am '57; 

' Rev '58; Am. '62 & '67 
51-
52- Rev '66 
53-
54- 48!, '59*t 195lt 1952$ 1968 195lt 1955+ Rev '56 & '58; Am '63, '67 

& '70; Rev '73 
55- 1944! 1963 1950$ 196St 
56- 1920° 1919° 1896° 
57- -$ 58-
59- 1940 1940 '42, '62* 1962 1962 Am '49, ',56 & '57; Rev. '60 60-
61- 1940 Am '57 62- 1965 1964 1962 Am '70 63- 1959 1963 1969 64- 1948$ 1950t 1950$ 1952 1954! Am '50 & '60 65- 1924 1938 1921 1948 1954 66- 1946t 67- 1931 1952 1954+ Am '53; Rev. '57; Am. '66 68- & '68 69- 1954 Rev. '66 

X As J,lart of Commissioners for taking Affidavits Act. 
t ln I>art 
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LEGISLATIVE DRAFTING WORKSHOP 

MINUTES 
' 

The following commissioners and representatives participated 
in the sessions of the Legislative Drafting \iVorkshop: 

Glen Acorn . 

Andre\v C. Balkaren. 

Gordon Doherty, Q.C. 

Phil Harring1on . 

G. Allan Higenbottam 

l\1. 1\I. Hoyt, Q.C. 

] . l\lacnutt 

Leslie R. Meiklejohn 

Roy S. 1\Ieldrum, Q.C.. 

Padraig O'Donoghue, Q.C. 

Claude Rioux . 

Allan R. Roger 

James W. Ryan, Q.C. 

Frank G. Smith 

Arthur N .  Stone, Q.C. 

Rae Tallin 

Sidney Tucker . 

Graham D. Y./alker . 

Alberta 
Manitoba 

Saskatchewan 

British Columbia 

British Columbia 

, New Brunswick 

Prince Edw(lrd Island 

A lberta 

Saskatchewan 

Yukon T erritor1'es 

Quebec 

British Columbia 

Canada 

Northwest Territories 

Ontario 

llfanitoba 

Ontario 

Nova Scotia 
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FI RST DAY 

(THURSDAY , AUGUST 1 6;rH, 1973) 

First Session 

1 0 :15 a.m.-1 2 :30 p.m. 

The Legislative Drafting Workshop opened with J. W. Ryan, 
Q.C.  presiding. 

Hours of Sitting 
It was agreed that the Legislative Drafting \Vorkshop sit 'from 

9:30 a.m .  to 1 2:30 p .m .  and from 2:00 p .m.  to 5:00 p.m.  each day. 

Statutes A ct 
Grah am Walker presented h is report (Appendix A, page 53) , 

including a proposed draft Uniform Statu tes Act , Schedule I to 
the Report. The draft was given clause by clause consideration. 

Second Session 

2:00 p.m.  to 5 :30 p .m.  

Statutes A ct (continued) 

The consideration of the draft Uniform Statutes Act was 
continued. 

It was moved and carried that the Act be re-engrossed to 
incorporate the changes agreed upon and copied as offered by Mr. 
1-:Iigenbottam before the matter was reached on the agenda of the 
Uniform Law Section. 

Interpretation A ct 

Mr. Acorn's redraft of the Uniform Interpretation Act on the 
agenda of the Uniform Law Section was discussed . 
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SECOND DAY 

(FRIDAY, AUGUST 17TH, 1973) 

Third Session 

9:30 a.m.-12:30 p .m. 

Metric C onver sian 

Mr.  Ryan invited discussion of legislative approaches in the 
conversion of measurements to the m etric system .  

After a discussion , Mr. Higenbottam proposed that the metric 
equivalent be inserted in brackets to accompany all measurements 
expressed in statutes, beginning with the next statutes revision and 
most members expressed wi11ingness to adopt the proposal . 

Mr. Ryan agreed to ask the Federal Metric Commission to 
provide legislative counsel with conv,ersion tables. 

On motion duly carried it was agreed that a com mittee be 
formed composed of Mr. Ryan ,  J\1r. Higenbottam , l\Ir. Hoyt and 
M r. Stone, with Mr. Stone as chairman to report on the possible 
legislative approach and techniques to achieve metric conversion. 

Rules of Drafting 

There was a general d iscussion of the use of long and short 
titles and of omnibus amendments. 

Fourth Session 

2:00 p.m .-5 : 1 0 p.m. 

Rules of Drafting (continued) 

Mr. Acorn presented his worki ng paper on the rules of drafting 
(Appendix B, page 7 8) and the draft rules were considered . clause 
by clause. 

It was moved and carried that l\Ir. Acorn rewri te the rules in 
the l ight of the discussion and report a new draft at the next 
meeting. 

1974 Meeting 

I t  \Vas agreed that the time of the 1974 meeting be at the call 
of the Chairman after taking into account the length of the agenda 
and poll ing the j urisdictions represented. 

Officers 

M r. Ryan was re-elected as chairman and l\lr. Stone was re
elected as secretary. 
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OPENING PLENARY SESSION 

(M ONDAY, AUGUST 20,, 1 9 73) 

1 0 :00 a .m.  to 1 1 : 1 5  a .m.  

Opening of  Meeting 
The 55th annual meeting of the Conference was convened in the 

Empress Hotel in Victoria, British Columbia,  with the President, 
Mr. R. H. Tailin , in  the chair. The President, after opening the 
meeting, introduced Dr. Gilbert D .  Kennedy 'vho then welcomed 
the Commissioners and representatives oh behalf of  the Govern
ment of British Columbia and of the British Columbia Commis
sioners. 

' 

Minutes of the Last lvf eeting 

On motion,  the minu tes of the 54th annual meeting as printed 
in the 1972  Proceedings were taken as read and adopted.  

President' s  A ddress 
The President gave a brief address in the course of which he  

welcomed the Commissioners and representatives and extended 
the thanks of the Conference to Mr.  Acorn for his work as sec
retary during the preceding year. 

Treasurer' s Report 

The Treasurer, Mr. Stone,  presented his report in the form of a 
financial statement for the year ending August 20 ,  1 9 7 3  (Appendix 
D,  page 90) . 

M r. Stone ind icated that the disbursement of $ 1 , 2 5 0  for secre
tarial assistance included an honorarium of $1 ,000 paid in respect 
of assistance provided during 197 1  and 1972  between the 5 3rd and 
54th annual meetings. 

On motion, the Treasurer's report was received. 

On motion , M r. Frank Smith and Mr. Vincent McCarthy were 
appointed as auditors to report at the Closing Plenary Session. 

Secretary's Report 

The Secretary, M r. Acorn , presented his report for 1972-73 
(Appendix E, page 91) . 

A discussion arose regarding the portion o f  the report dealing 
with the need for assistance to the Secretary, after which the 
following motion was passed: 
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RESOLVED that a committee be appointed by the President to con
sider the matter of the appointment of a permanent secretar;y for the Con
ference and other matters incidental thereto, with instructions to present a 
report thereon at the Closing Plenary Session. · I, 
The Presiden 1 then appointed a committee consisi ing of 

i\Iessrs. Norm and (Chairman), Acorn and, Christie for the pur

poses of the motion. 
Appoz.n.tment of Resolutions ('ommittee 

Ou motion , a Hesolutions ( 'ommittee was appointed con sisting 
of i\Iessrs. Normand (Chairman), Bo·wker and l\'IacKay. 

Apj)ozntment of Nomin.uting Committee· 

On motion, tl1e past presidents in attendance at the meeting 
were appointed as the nominating committee with i\Ir. Brissenden 
as chairman. 

Printing of Proceedmgs 

The follmviug 1 notion was passed: 
RESOLVE}) that the matter of the publication of the 197:-l Proceedings 

1Je referred to the new ExecutiV!! with instructions to print the Procce9ings 
in such manner as they may decitle 

Proredure of the Uniform Law Section 

This m atter \Vas referred to the Uniform Law Section. 
Report o.f /.he Sj;ecwl Comm.t"ttee on 1 nternatzonal Convention.<; on 
Private Tntenwtzonnl Law 

l\ [ r. Leal, Clwirman nf the Speci;-tl Committee, presented the 
1epmt (Appendix F, pag e 109). 

Ai ter a discussion, the report was, on motion, referred to the 
1 lnifurm Law Sect ion 

Proposul hy Mr Thonon re Finunciul Assistance for Reseanh 

The Firsl \lice-Jlresident, i\Tr Thorson , read the text of a letter 

dated july 9, 1073 and addressed to the Serretary (Appendix G, 
page 224) ou t lini ng a proposal relating to financi<1l assistance to be 
pro-vided to the Conference by the Covernment of Canada for the 
purposes only of research condu c t ed in connection wi th tl1e work 
of the Conference After consicler;:)hle discussion, consideration of 
the proposal was deferred to the Closing Plenary Session. 

Next Meeting 

This matter was deferred lo tl1e Closing Plenary Session. 

A djommnent. 

The meeting adjourned at 11 15 a.m 
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UNIFORM LAW SECTION 
M INUTES 

The following attended : 

A lberta: , 
Glen W.  Acorn , vVilbur F.  Bowker, Leslie  R. Meiklejohn and 

William E. Wilson. 

British Columbia: 
Hon. Alex Macdonald , H an .  Davie Fulton ,  Robert D. Adam

son ,  P. R.  Brissenden , J .  Phil ip Harrington , G. Allan Higenbottam 
and Allan R. Roger. 

Canada: 
Maurice Charbonneau , Fred Gibson , James W. Ryan and 

William F. Ryan . 

Manitoba: 
Andrew C .  Balkaran , Francis C.  Muldoon , Robert G .  Smethurst 

and Rae H. Tall in .  

New Brunswick: 

M. M. Hoyt and Alan B .  Reid .  

Newfoundland: 
Vincent McCarthy. 

Northwest Territories : 

Frank G.  Smith .  

Nova Scotia: 

Han. Leonard Pace and Graham D.  Walker. 

Ontario :  

H .  Allan Leal , E. Marshall Pollock and Arthur  N .  Stone. 

Prince Edward Island: 

Norman Carruthers and James W. M acnutt. 

Quebec: 
Yves Caron , Emile Colas, Robert J .  Cowling , Robert Normand 

and Claude Rioux . 

Saskatchewan: 

Gordon Doherty , Roy S. Meldrum and Calvin F. Tallis. 

Yukon Territories: 

Padraig 0' Donoghue. 
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FI RST DAY 

(MONDAY, AUGUST 20 ,  1 9 7 3) 

First Session 
, 2 :00 p .m.-5 :25  p .m. 

The first session of the Uniform Law Section opened with Mr. 
Tallin presiding. 

A genda 
The Agenda (see Appendix C ,  page 86) was spoken to a�d it 

was agreed that a number of changes and rearrangements would 
be made. 

Hours of Sitting 
I t  was agreed that the Uniform Law Section would sit from 

9 :30 a .m.  to 1 2 :30  p .m .  and from 2 :00 p .m.  to 5 :00 p .m .  each day 
during the Conference. 

A ge of Consent to 111 edical, Surgical and Dental Treatment 

M r. Leal presented the report of the Ontario Commissioners 
(Appendix H ,  page 228) . Following discussion on what type of draft 
Act should be prepared : 

I T  WAS RESOLVED THAT the Ontario and Quebec Commissioners 
report and submit a comprehensive draft statute of general application at 
the next meeting. 

Amendments to Uniform A cts 

M r .  Tallin presented his report (Appendix I ,  page 2 24) and ,  in 
addit ion , advised that Manitoba had enacted a Personal Property 
Security Act. Mr .  Vvalker advised that Nova Scotia h ad enacted 
a Human Tissue Gift Act. The report, on motion , ,·vas received . 

Consumer Sales Standard Contract Form 

M r. Balkaran presented the report of the Manitoba Commis
sioners (Appendix J ,  page 249) . Following discussion : 

I T  WAS RESOLVED THAT the report be adopted and that this item 
be dropped from the agenda. ' 

Procedure of the Uniform Law Section 

This item was referred to the Uniform Law Section at the 
Opening Plenary Session. Follovling discussion and a review of the 
history of rules and procedure by Dean Bowker :  

IT WAS RESOLVED THAT the Alberta Commissioners report and 
submit draft rules respecting the organization and procedure of the Uniform 
Law Section at the next meeting. 

· 
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SECOND DAY 

(TUESDAY, AUGUST 2. � ,  1973) 

Second Session 
9 :30 a .m.-12 :45 p .m.  

International Conventions on Private International Law . 

This i tem was referred to the Uniform Law Section at the 
Opening Plenary Session of the Conference. Mr. Leal presented 
his report (Appendix F, page 1 09) . Following d iscussion 

IT WAS RESOLVED THAT it be recommended at the Closing Plenary 
Session that the Special Committee on International Conventions on Private 
International Law be continued as constituted, that it be a condition of its 
continuance t,hat it report directly to the Unifotm Law Section, and that it 
continue to effect l iaison between the federal and provincial authorities and 
the Conference. 

Family Relief (Dependants' Relief A ct) 

Mr. Doherty presented the draft act of the Saskatchewan 
Commissioners (see 197  2 Proceedings, Appendix T) . I t  was agreed 
to discuss the draft section by section . 

Third Session 
2 :00 p .m .-5 :25 p .m .  

Family Relief (Dependants' Relief A ct) (continued) 

IT WAS RESOLVED THAT the Dependants' Relief Act be referred 
back to the Saskatchewan Commissioners to be revised in accordance with 
the changes agreed upon at this meeting ; that the revised draft be serit to 
each local secretary for distribution by him to the Con'lmissioners in his 
j urisdiction ; and that if the revised draft is not disapproved by two or more 
jurisdictions by notice to the Secretary of the Conference on or before the 
30th day of November, 1973, it be recommended for enactment in that form. 

The draft act as adopted appears as Append ix K to these 
Proceedings (page 253) .  Copies were not distributed i n  .accordance 
with the above resolution. Therefore the draft act will be on the 
agenda of the 1974  annual meeting for approval or other dis
position . 

Condominium Insurance Provisions 

M r. Smethurst presented the report of the M anitoba Com
missioners (Appendix L, page 263) . After some discussion , i t  was 
agreed that Mr.  Smethurst have the draft Act reprinted showing 
the amendments discussed . (See Eighth Session , Friday.) 
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T H I R D  DAY 

(\VEDNESDAY , AuGUST 2 2 ,  1973) 

Fourth Session 

9 :30  a. m .- 1 2 :30 p .m .  

Internationa l Convention on Travel A gents 

Mr. Normand reported progress on behalf of the Quebec Corn
missioners and suggested that, l'ecause of the need for co-opera tion 
by and with the travel industry , a report would b� premat u re at 
this meeting 

! T WAS RESOLVED THAT the Q u ebec Comm issioners submit a report ,  
and a draft bill, if  the h.t tter is  possible, at  the 1 974 meeting. · 

Interpretation A ct 

1\'lr. Meiklej ohn presented the  report of the Al berta Commis
sioners (Appendix M ,  page 275 ) , explained the  h istory of this 
project,  and distribu ted a draft Act. A deta iled discussion of each 
section followed . 

I T  \lllAS RESOLVED THA T the draft  as amended during the cli;;cus
sion, be adopted and set out in  the Proce<!dings (see p; �ges 2 76-29 1 ) , w i t hout 
the necessity of distributing it to t·hc Commissioners 

Interprovincial Subpoenas 

Mr. Muldoon presented the report and Jraft Act of the 
Manitoba Commissioners (Appendix N ,  page 292 ) . 

I T  WAS RESOLVE D THAT the re11ort a n J  draft i\ct he 1 efcrred to the 
Manitoba and Quebec Commissioners to sul.Jmit  a further report and draft 
Act at the 1 974 meeting. 

Fifth Session 

2 :00 p .m.-4:55  p.m.  

Interprovincial Subpoenas (continuedj 

IT WAS ALSO RESOLVED TI I AT t h e  1'vl a nitoha and Quebec Com
m issioners give specia l consideration to whetht�r the witness being snbpoenat d  
should be able to present argument in  h is own provi n ce a s  t o  whet her or not 
he 'should obey the subpoena. 
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Judicial Decisions Affecting Umjorm A cts-1972 

M r. Walker presen ted the report of the Nova S(::otia Commis

sioners (Appendix 0, page 298) . It was tabled for further considera
tion. (See Eighth Session , Friday.) 

Law Reform 

Oral reports were given by representatives of several law reform 

commissions , and a written report on the ·work of the Law Reform 

Commission of British Columbia was presented by Mr .  Fulton 

(Appendix P ,  page 3 1 8) .  

I T  WAS RESO LVED THAT the practice o f  presenting law reform 
commission reports be contin u ed but that such reports should be in writing. 

Frustrated Contracts 

Mr. Fulton presented the report and draft Act of the British 
Columbia Commissioners. After consideration ,  

I T  WAS RESOLVED TIIAT the Frustrated Contracts A c t  be referred 
back to the British Columbia Commissioners for revision in accordance with 
the changes agreed upon at this meeting; that the draft Act so revised be 
sent to each of the local secretaries for d istribution by them to the Commis
sioners in their respective j urisdiction s ;  and that if the draft as so revised is 
not d isa pproved by two or more j misdictions by noti ce to the Secretary of 
the Conference on or before N ovember 30, 1 973, it be recommended for 
enactment in that form. 

The draft Act as adopted appears as Appendix Q (page 3 23) . 

NoTE : Copies were not distributed in accordance with the above resolution. 
Therefore the draft Act wi l l  be on the agenda of the 1 974 annual meeting for 
approval or o ther d isposition. 

FOURTH DAY 

(THURSDAY, Aucus r 2 3 ,  1973 )  

Sixth Session 

9 :30  a .m .-1 2 :40 p .m.  

Minhnum A ge jor �Marriage 
1\'l r. Gibson gave an oral report on behalf of the Canada Com

missioners and said th.at the Government of Canada has given this 
matter legislative priority : 

IT WAS RESOLVE D  THAT the Canada Commissioners submit a 
further report at the 1974 meeting. 
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Protection' of Privacy ( Collection and Storage of Personalized Data 
Bank Information) 

M r. Gibson revie\;ved the Federal Task Force paper, explained 
that this whole matter is in its preliminary stages, and suggested 
that he report on progress at the 1 974 meeting. This was agreed to. 

Ocwpier s' Liability 

This matter was accidentally omitted from the agenda , but ' 
with unanimous consent, was added to the agenda. M r. Higeh-
bott am revie\"ved and explained the report and draft bill of the 
B ritish Columbia  Commissioners (Appendix R, page 326) .  An in
tensive d iscussion of various provisions of the dra'ft bill followed . 
I t  v.:as agreed to set the m atter over u ntil Friday morning. 

Seventh Session 

2 :00 p .m.-4 :40 p.m. 

Reciprocal Enforcement of A1aintenance Orders A ct 

M r. Robert Adamson of the British Columbia Department of 
the Attorney-General presented a report containing suggested 
amendments to the Uniform Act (Appendix S ,  page 340) . Follow
ing d iscussion : 

IT WAS RESOLVED THAT the matter be referred back to the British 
Columbia Commissioners for revision in accordance with the changes agreed 
u pon at this meeting ; THAT the Act as so revised (Schedule 1 to Appendix 
S) be sent to each of the local secretaries for d istribution by them to the 
Commissioners in their respective j urisdictions ; AND THAT if the Act as 
so revised is not disapproved by two or mor.e j urisdictions by notice to the 
Secretary of the Conference on or before the 30th day of November, 1 973, 
it be recommended for enactment in that form. 

N OTE : As Manitoba was the only j urisdiction to file a notice of disapproval,  the 
Act is recommended for enactment in the form approved (Schedule 1 to appen
dix S). 

FIFTH DAY 

(FRIDAY, AUGUST 24, 1 97 3) 

Eighth Session 

9 :00 a .m.-1 0 :3 5.  a .m.  

Occupiers' Liability (continued from Thursday morning) 

Discussion of the provisions of the d raft bill conti nued : 
IT WAS RESOLVED THAT the matter of Occupiers' Liability be 
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referred back to the British Columbia Commissioners for revision in accord
ance with the changes agreed upon at this meeting ; THAT the draft as so 
revised (Schedule 1 to Appendix R) be sent to each of the local secretaries 
for distribution by them totheCommissioners in their respectivejurisdictions; 
AND THAT if the draft as so revised is not disapproved by two or more 
jurisdictions by notice to the Secretary of the Conference on or before the 
30th day of November, 1973,  it be recomm�nded for enactment in that form. 

NOTE :  As New Brunswick was the only j urisdiction to file a notice of disapproval, 
the Act is recommended for enactment in the form approved (Schedule 1 to 
appendix R, page 336). 

Judicial Decisions Affecting Uniform A cts (continued from Fifth 
Session) 

Mr. \i\Talker explained the report of the Nova Scotia Commis

sioners : 
I T  WAS RESOLVED THAT the report be adopted AND THAT the 

Prince Edward Island Commissioners submit at the 1 974 meeting a similar 
report respecting 197  3 judicial decisions. 

Condominium Insurance Provisions (continued from Third Session) 

l\1r. Smethurst distributed the fi nal draft (see Addendum to 
Appendix L, page 2 69) : 

IT WAS RESOLVED THAT the amendments respecting condominium 
insurance provisions as distributed be approved. 

Protection-'Oj Privacy (Credit and Personal Data Reporting) 

M r. Stone,  on behalf of the Ontario Commissioners, presented 
the report (Append ix T,  page 358) . Discussion followed on the lack 
of governmental policy and guidelines in this matter, and on 
whether the draft bill contained in the Ontario Report (Schedule 1 )  
should be adopted , not a s  a model or uniform bill , but as a type of 
guideline : 

I T  WAS RESOLVED THAT the matter be referred to the Ontario and 
Quebec Commissioners to submit a further report in 1 974 based on the draft 
bill. 

Mr. Caron then presented a draft bill in French (Schedule 2) . 

Pleasure Boat Owners' A ccident Liability 

Mr. l\1 uldoon presented the report of the Manitoba Commis
sioners (Appendix U ,  page 387) . M r. Gibson reported that the 
Canada Shipping Act is u ndergoing revision. 

IT WAS RESOLVED THAT the Canada Commi!isioners report at the 
1 974 meeting on the revisions to the Canada Shipping Act in so far as the 
revisions implement, or fail to,implement, the recommendations made in the 
report of the Manitoba Commissioners. · 
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PresU1nptipn of Death A ct 
l\1 r. \i\Talker for the Nova Scotia Commissioners presented a 

d raft bill : 
I T  V1/AS RESOLVED THAT the Nova Scotia Commissioners submit 

a further report a t  the 1 9 74 meeting. 

New Business 
l\1r .  l\ I eiklej ohn explained a submission by the Ne\vfoundland 

Com missioners respecting Bil ls  of Sale and l\I obile Homes : 
' 

I T  WAS RESOLVED THAT the subm ission be referred to the Briti�h 
Columbia Commissioners to submit a report at the 1 9 74 meeting 

1\1r. Leal explained Ontario's in terest respecting tl1e need fo1 
reform of lav.;s regarding il legitimates in Canada : 

I T  WAS RESOLVED THAT this matter be referred to the Ontario 
Commissioners to submit a report at the 1 974 meeting;  AN D THAT the 
Secretary of the Conference write to M rs. W. L Porteous, the initiator of 
the matter, and inform her of the action being taken. 

Dean Bowker explained the i nquiry respecting copyright in 
Conference Proceed ings. 

IT WAS AGREED to refer this matter to the Closing Plenary Session 

After discussion : 
I T  WAS RESOLVED THAT the proposal to revise the uniform provi

sions for appoin ting beneficiaries under em ployee pension tr usts and plans be 
referred to the British Columbia C ommissioners to submit a report at the 
1974 meeting . 

M r. Gibson explained a request from the ] udge Advocate 
General to consider court martial l egislation and complementary 
amendments to Evidence Acts · 

I T  WAS RESOLVED THAT the matter be referred to the Canada 
Commissioners to submit  a report at the 1 974 meeting. 

M r. Caron informed the meeting that a provision of Bi l l  2 1 1 3  
(Canada) provided that one purpose of the bi l l  is to promote 
uniformi ty of company la\v i n  Canada : 

I T  \VAS RESOLVED THAT the Quebec Commissioners report in 
1974 on the merits of the Uniform Law Section undertaking uniformity of 
company law. 

]{iscellaneous 
M r. Colas thanked the President and Acting Secretary for theiJ. 

work during the meeting and the British Columbia Commiss ioners 
for their co�operation and hospi tality. 
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During the meeting,  some i tems included i n  the agenda ,:�,,ere 
put over u ntil 1 974 .  I t  wa� agreed that these items �hould be given 
priority at th e 1 974 m eetmg. Tbey are : . 

Contribu tory Negligence (Tortfeasors)-Report of the Alberta 
Commissioners. 

Evidence (Rule in Hol l ington v. Hewtborn)-Report of the . 
Alberta Commissioners . 

Limitation of Actions-Report of the Alberta Commissioners. 

Presumption of Dea th Act-Report of th
.
e Nova Scotia Com

missioners (Partly considered at the 1973  meeting) . 

Protection of Privacy (Evidence)-Report of the Quebec Com
missioners. 

Protection of Privacy (Tort)-Report of the Nova Scotia 
Commissioners. 1 

Reciprocal Enforcement of Custody Orders-Report · of the 
lVI ani toba Com missioners. 

Statutes Act-Report of the Nova Scotia Comm issioners. 

The Uniform Law Section then adj ourned . 
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CRIM INAL LAW SECTION 

M I NUTES 

The following attended : 

Name Position Province 
Vincent P. M cCarthy Deputy Minister of J ustice Newfoundland 
Donald H Christie Associate Depu ty Minister Ottawa 
Vlendall M acKay Deputy M inister of Justice Prince Edward 

Island 
Gilbert D .  Kennedy Deputy Attorney General British Columbia 
N. A. M cDiarmid Director, Criminal Law ?ritish Columbia 
R. C Simson Departmental Solicitor British Columbia 
Murray Smith Director, Depa,rtment of Northwest 

Public Services Territories 
Mel M eyers Private Practice Manitoba 
G. Pilkey D eputy Attorney General M anitoba 
G. Goodman Director of Prosecutions M anitoba 
Roger Tasse Deputy Solicitor General Ottawa 
J ean Drouin Assistant Deputy M inister · Quebec 
Robert Normand Deputy Minister of Justice Quebec 
Edgar Allard Chief Crown Attorney Quebec 
Gordon S. Gale Director (Criminal) 

Attorney General's D ept. Nova Scotia 
Lloyd Caldwell . Private Practice Nova Scotia 
J. G. Mcl ntyre Private Practice . Saskatchewan 
Donald S. Thorson Deputy Minister of Justice Ottawa 
H .  Hazen Strange Director of Public 

Prosecutions New Brunswick 
J ames D .  H arper Counsel for the Oppressed New Brunswick 
\Villiam F M cLean Deputy Attorney General Alberta 
Wil liam Henkel . .  Director of Criminal Justice Alberta 
Roy S. M eldrum Constitutional Advisor to 

Executive Council Saskatchewan 
Ken Lysyk Deputy Attorney General Saskatchewan 
P. J .  Lesage Director of Cro'wn Attorneys Ontario 
F. W. Callaghan Deputy Attorney General Ontario 
Clay Powel l . Director, Criminal Appeals 

and Special Prosecutions Ontario 
S. F. Sommerfeld Director, Criminal Law 

Section Ottawa 
Hon. M r. J ustice 
Patrick Hartt Chairm a n ,  Law Reform 

Commission Ottawa 
J acques Fortin Law Reform Commission Ottawa 
Ron Delisle Law Reform Commission Ottawa 
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The following matters were considered by the Criminal Law 
Section : 

1 . Section 312-Criminal Code 

A maj ority of the Commissioners recommended that section 
3 1 2  (2) be amended by add ing after the words "motor vehicle" 
the words "or parts thereof" . 

2 .  Identity of Victim in Sexual A ssault Cases 

A maj ority of the Commissioners recommended that no  
action be  taken on the suggestion that the Criminal Code 
should be amended to provide that the identity of the 
complainant in sexual assault cases may be ordered withheld 
from the public by the Court. 

It was suggested that th is matter might be reviewed again 
when the recommendations of the Commissioners concerning I 
sexual offences made at the 19 72  meeting are considered by 
the Federal Government. 

3 .  Bail for A ccused Person After Conviction But Prior to Sentence 

A maj ority of the Commissioners recommended that no 
action be taken v,rith respect to the proposal that the Criminal 
Code be amended to provide  for a review of the Court's 
decision in relation to custody after conviction but prior to 
sentence. 

4. Sections 82 (1) and 97 (1) of the Criminal Code 

A maj ority of the Commissioners recommended that there be 
no amend ment to specifically allow the appointment of local 
registrars of firearms and the authorization of persons that 
may issue permits to possess restricted weapons on a class 
rather than an individual basis .  It was observed that in 
Ontario tl1e appointment is  done specifically and only five (5)  
persons are so authorized or appointed . It  was also indicated 
that while in British Columbia all members of the R .C. M .  
Police are d esignated as a class , the Force itself l imits those 
who can actually exercise the power. 

S. Procedure for Bail Estreatal-Sections 704 and 705 of the 
Criminal Code 
A majority of the Commissioners recommended that no  
action be  taken on the proposal that where there has been a 
failure to comply with a recognizance the magistrate or judge 
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who notes the default under section 7 04 should be the same . 
person 'vho subsequently presides on an Estreatal Application 
under section 705 .  

Doctor Kennedy observed that in B ri tish Colu mhia the 
county courts are heing overlmrdened with estreatal matters 
and he  would favour permitting provincial j udges to deal 
with estreatal leaving the county court as an alternative. 

He asked that there be a cl1ange in the Sched ule to Part 
XXII of the Criminal Code so far as Bri tish Columbi<J. is ' 
concerned to give provincial court j udges, as well as countp 
courts,  power to deal with estreatal set out in the Schedule, 

6 .  Recording Suspension of Drivers' Licenses 

A maj ority of the Com missioners recommended that no action 
be taken with respect to the resolution of the Canadian 
Association of Chiefs of Police concerning a uniform method 
of recording partial suspension of drivers' licenses. 

7 .  Section 235 of the Criminal Code-Power to Search 

A maj ority of the Commissioners recommended that no action 
be taken on a proposal that the. Cri minal Code be amended to 
permit  the search of a person to whom a demand is made 
pursuant to section 235 (1 )  of the Criminal Code. 

Items 16 and 33-Study Papers of Federal Law Reform Comm1"ssion 

The following papers \<vere discussed and considered : 

(a) Evidence-1.  Competence and Compellability 

(b) Obscenity 

2 .  Manner of  Questioning· \iVitnesses 

3 .  Credibil ity 

4. Character 

5 .  Com pellabi l i ty of the Accused and the Ad-
missibil i ty of h is Statement, 

6. Burdens of Proof and Presumptions 

7. ] udicial Notice 

8. Expert and Opinion Evidence 

(c) Fitness to Stand Trial 
The Chairman of the Federal Law Reform Com mission, 
Mr. J ustice E. P. Hartt Vlas present together with Professor 
D .  J .  Delisle, the Director of the Evidence Project, his 
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associate , Mr.  Tanner Elton ,  and Professor Jacques Fortin , 
, · Director of the Prohibited and Regulated Conduct Project of 

the · Law Reform Commission. Mr.  J ustice Hartt and hi s  
associates presented a useful and informative review of th

.
e 

operational  methods of the Federal Law Reform Commission 
and of th e main points contained in the Papers . . There was a 
most useful discussion and exchange of views between the 
Commissioners and Mr .  Justice Hartt and the representatives 
of the Com mission . The Commissioners recorded their 
appreciation to Mr. J ustice Hartt and h is colleag.ues for their 
help. 

8. Part XXIII of the Criminal Code-Hearing of Motions for Pro
hibition or :Mandamus by the Court of Appeal 

A maj ority of the Commissioners recommended that no action 
be taken on the proposal that applications for prohibition or 
mandamus of any county court or district court j udge be 
heard and determined in the first instance by the court of 
appeal . 

9. Recommendations of the Canada Safety Council for Suggested 
Changes to the Criminal Code relat1:ve to Traffic Safety and the 
use of Beverage Alcohols and Other Drugs 

A maj ority of the Commissioners recommended that no 
action be taken on the  proposal of  the Council that the 
Criminal Code be amended to provide for roadside screening 
tests as set out in Recommendation No. 1 .  

A maj ority of the Commissioners recommended that the 
second recommendation of the Council b e  deferred until the 
next meeting of the Commissioners when reports may be 
available from provinces that have corrective programmes of 
the nature contemplated by the Council's second recommend
ation . The Council's suggestion was that m inimum penalties 
be abolished and mandatory cou nsell ing and treatment under 
suspended sentences be  substi tuted . . 

A majority of the Commissioners rec()mmended that no 
action Le taken on th e proposal that there be compulsory 
cbemical tests of blood and urine as well as breath . 

24. Duplicate Breathalyzer Tests 
A number of Commissioners noted that, as a matter of policy, 
duplicate breathalyzer tests are used in  their j urisdictions. 

A majority of the Commissioners recommended that there be 
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no amend men t  to provide th at t\VO breath samples sl1al1 be 
I 

taken in the case of any person required to take a breathalyzer 
test. 

2 7. Section 237 of the Criminal Code 

A majority of the Commissioners recommended that no action 
be taken on t,he following matters raised by 1\Ir A. Stewart 
M cMorran , Cl1 ief Crown Prosecutor for the City of 
Vancouver : 

(a) Section 237  (5) appears to requ ire personal service on the' 

accused of notice of intention to produ ce a certificate 
and a copy of the certificate The suggesti?n is that the 
section be amended so as to permi t  service upon counsel 
for the accused with pr:oof of service to be made by 
certificate. 

(b) I n  Vancouver it i s  not the practice to charge a person 
both u nder section 234 ( impaired driving) and section 236 
(.08) . This results in some persons being acquitted of 
impaired driving who could have ueen convicted of 
driving with a reading over . 08.  Tbe suggestion .is that 

· the offence under section 236  be made an offence included 
within section 234.  

(c) The two-hour t ime l imit within which the breathalyzer 
test m ust be administered in order for the results to be 
admissible is "an artificial restriction on the right of the 
prosecution to lead relevant evidence and seems to serve 
no useful purpose. If the sample were taken so long after 
the alleged offence as to lack relevancy , the evidence 
should be excluded ; otherwise, i t  should be ad mitted" .  
The suggestion i s  that the tv.;o-hour l imitation be 
removed. 

(d) Concern is expressed with respect to the decision of the 
British Columbia Supreme Court i n  .Regina v.  Johnston, 
1972  (5 C .C .C .  (2nd) 1 30) in which i t  was held that on a 
charge of impaired driving the failure of the police to 
take a blood sample from the accused at his request con
stituted a denial of natural j ustice and entitled the 
accused to a d ismissal of the charge. In Regina v .  Duke 
1972  7 C .C .C .  (2nd) 474 the Supreme Court of Canada 
held that the failure of the Crown to provide evidence 

to an accused person does not deprive the accused of a 
fair trial u nless, by law, i t  is required to do so. The 
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Duke case was followed m Regina v. Bagnall (un
reported-lVI ay 2 5 ,  1 9 73) by the Honourable 1\:Jr. Justice 
Mcintyre in the Supreme Court of British Colu mbia. I n  . 
the Bagnall case i t  is h owever pointed out that there was 
no request by the accused for an opportunity to procure 
legal advice or to call indepei1dently his own ' physician. 
Nor was there any refusal of any request made hy him.  
M r. M cM orran' s  concern is that if it becomes a com mon 
practice for accused persons to request blood samples a 
d octor or nurse would have to be availaple at all times for 
this  purpose. 

(e) I n  Regina v. Rogers 1 97 2 ,  6 C .C .C .  (2nd) 496 ,  th e 
British Colum bia Court of Appeal held  that the Crown 
must prove as part of its case that the breathalyzer 
machine contained a substance or solution suitable for 
use therein.  I n  that case the evidence of the qualified 
technician was given viva voce and no certificate was used. 
The Crown led no evidence concerning the suitability of 
the solution . The suggestion is that if there is evidence 
from a qualified breathalyzer techn ician that, in his 
opinion , the breathalyzer machine v·.ras \vorking properly, 
then there should be no need for the prosectution to go 
behind this opinion and inquire into the chemical 
make-up of the solution. 

10. Appointment of Independent 
"Qualified Technicians" for 
Breathalyzer Tests 

Laboratory Technicians as 
Purposes of administering 

A maj ority of the Commissioners recommended that no action 
be taken on the proposal that laboratory technicians or other · 

trained independent persons operate the breathalyzer rather 
· than police officers. 

1 1 .  A bsolute and Conditional Discharges 

Doctor Kennedy spoke to this matter and submitted that 
section 500 ( 1 )  of the Criminal Code d oes not provide for a 
plea or finding of guilty and hence there is no basis for 
imposing an absolute or conditional d ischarge. After some 
d iscussion Doctor Kennedy advised the Commissioners that 
M r. Thorson ,  the Federal Deputy M inister of Justice , was 
aware of this point  and if there is a gap in the Criminal Code 
i t  will be given suitable consideration . 
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Mr. PiJkey stated that this was a problem that Manitoba 
could handle locally and suggested that i t  be noted and no 
action taken. A maj ority of the Commissioners recommended 
that no action be taken on the proposal that legislation be 
enacted requiring safety locks on firearm.s which are on 
d isplay for sale to the public. 

13 .  A nnual Grant to the Canadian A ssociation of Pro·"'incial Court 
Judges 

The Commissioners recorded that they would not be opposed 
to an unconditional grant from the Federal Government to 
the Canadian Association of Provincial Court ' }  udges. 

1 4. Imprisonment in Default of Pq.,yment of a Fine. 

It was moved by Dr. Kennedy and seconded by Mr. Ly.syk 
that the suggestion in I tem 14 ,  that imprisonment in default 
of payment of a fine be abolished , be not approved but that 
the subject be retained on the agenda for next year's meeting 
of the Commissioners , the Commissioners to report back on 
the types of offences where imprisonment in default of pay
ment  of a fine is imposed with suggestions for alternative 
remedies and to i nclude  in such reports implications of prob
lems arising from Jarge numbers of ou tstanding \Varrants of 

committal in large cities . The motion was carried . 

15 .  Section 171  of the Criminal Code- Creating a D1:stu.rbance. 

It was moved by l\1r.  Meyers and seconded by Mr. Mcintyre 
th at no action be taken on the proposal th at the Criminal 
Code be amended so as to enable the offence of creating a 
distu rbance to ue proved ·without establish ing that the dis
turban(:'e created some direct concern to members of the 
pu blic who must be called as witnesses in order to prove the 
case. The motion was defeated . 

I t  was moved by 1\ I r . Ch ristie and seconded by Mr. Powell 
that it should be made clear in the Criminal Code that peace 
officers can testify as to the element of d istu rbance in an 
offence under section 1 7 1 .  The motion was carried . 

1 7 .  Section 62 9 (1) of the Criminal Code 

A maj ority of the Commissioners recommended that no action 
be taken on the proposal that the Criminal Code be amended . 

to provide that  a su bpoena may be served IJy persons other 
than peace officers. 
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18. Provisions for bringing Treaty Indians Resident on Reserves on 
to the Jurors' Rolls 
The Commissioners recommended no action in connection 
with this matter. The M anitoba representatives observed 
that under the new J ury Act there was provisiop for native 
representation. 

3 1 .  Qualification of Jurors i n  Criminal Matters 

A maj ority of the Commissioners were opposed to a single 
standard for qualification for criminal j ury duty in the 
Criminal Code and recommended that the matter be referred 
to the Uniform Law Section to consider the question of uni
form qualifications for and exemptions from j ury duty.  

36. Challenges to Jurors 

A majority of the Commissioners recommended that no 
action be taken on the proposal that tl1e Crown and the 
Defence should h ave the same number of peremptory challen
ges and that the right of the Crown to "stand aside" be 
abolished . The Ontario Commissioners noted that from time 
to time problems arise in  relation to challenge for cause and 
undertook to consider such problems and raise them again 
with the Commissioners if necessary. 

26. Majority Verdicts in Jury Cases 

A maj ority of the Commissioners recom1nended that the 
Criminal Code be amended to provide that in a criminal trial 
a verdict of ten j urors shall be received as a verdict. 

19. Eleventh Report on Evidence of the Criminal Law Revision 
Committee, Great Britain 

This item is to be carried over to the Agenda of the 1974 
meeting of  the Commissioners at  the request of Dr .  Kennedy. 

20. Section 7 50 (2) of the Criminal Code 

The Commissioners recommended that no action be taken 
on the proposal that the section be amended to enable a 
judge i n  Chambers rather than the Court to extend the time 
with in which service and filing of a Notice of Appeal may be 
effected. 

21 .  Oral Pre-Sentence Reports 

I t  >vas moved by Mr .  Harper and seconded by Mr.  
McDiarmid to recommend an amendment to the Criminal 
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Code to permit the giving of oral pre-sentence reports in 
open court with such reports then becoming part of the 
record . The motion was carried. 

2 2 .  A rrest without Warrant of Witness who absconds or fails to 
A ttend 

A maj ority of the Com missioners recommended that no action 
be taken with respect to the proposal that the Criminal. 
Code be amended to provide for the arrest of absconding 
witnesses without a warrant where a peace officer on reason
alJle and probable grounds believes that a warrant has been 
issued and is ou tstanding pursuant to section 633 of the 
Criminal Code .  The Commif?sioners expressed the view that 
section 450 ( 1 )  (c) of the Code applies in such a case. 

23 .  Disposition of Long-Outstanding Warrants of Committal. 

A maj ority of the Commissioners recommended that no action 
be taken on the proposal that there be a legislative amend
ment to provide for d ispensing with warrants of commital 
issued .where a fine has not been paid and there is l ittle or no 
hope of executing them. 

25 .  Invasion of a Person's Privacy by Harassment of that Person 

A majority of the Commissioners recom mended that no action 
be taken on this proposal referred by the Uniform Law 
Section for an amendment to the Criminal Code to prohibit 
the invasion of a person's privacy . by harassment of that 
person. 

28 .  Ml and FN Semi-automatic Rifles 

The Commissioners unanimously supported the principle of 
the resolution that such weapons be olassed as proh ibited 
weapons and asked that the Federal Commissioners report 
back progress at the next meeting of the Commissioners on 
d rafting of appropriate legislation. 

29. Criminal Responsibility of A malgamated Companies 

A maj ority of the Commissioners recommended that there 
be an amendment to the Criminal Code to ensure that 
criminal l iability is not extinguished by amalgamation 
whether the corporation is federal or provincial . 
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30. Conference of Chairmen of Boards of Review under Section 547 
of the Criminal Code 

It was moved by Mr.  Christie and seconded by Mr. Lesage 
that representatives of Ontario ,  Quebec , British Columbia and 
Alberta constitute a committee to arrange for t�e convening 
of a conference of chairmen of boards of review. Members 

· of that committee are M r. Callaghan (Ont�rio) , Mr. Normand 
(Quebec) , Dr. Kennedy (British Columbia) , Mr. McLean 
(Alberta) . The motion was carried . 

32 .  Offense of possessing without Lawful Excuse any Card or 
Certificate of Identification of another Person 

A maj ority of the Commissioners recommended that no action 
be taken with respect to the suggestion that a new offence 
be added to the Criminal Code concerning possession without 
lawful excuse of any card or certificate of identification of I 
another person.  

35. · Carrying Knives and B egging 

The problem in  relation to this item was set out in a letter 
from M r. A. S. McMorran, City Prosecutor for the City of 
Vancouver, as follows : 

"What has been occurring on the streets in  Vancouver is 
that many young people have been carrying knives of 
various sizes and descriptions in  their belts or in sheaths 
attached to their belts mostly on the outside of their  
clothing,  i .e . ,  not concealed . There is ,  regardless of  legal 
interpretations, no  offence under Sec. 85 on these simple 
facts. These people accost citizens on the streets to beg, 
and by their intimidating attitudes actually frighten 
people into believing that the knives might \veil be used·. 
Unless it can be shown under Sec. 83 that the knife was 
in fact i n  possession for the express purpose of intimidat
ing the citizen , i .e . , for a purpose dangerous to the public 
peace , or for the purpose of committing an offence , and 
that the accused h ad formed the intention to possess the 
weapon for that purpose , the charge cannot be made out ; 
and u nless the latter can be proved , a real problem to a 
charge of concealed weapon u nder Sec. 85  will occur." 

I t  was suggested that this problem arises from the repeal of 
subsections (a) and (b) of Section 164 of the Criminal Code. 
It \Vas also suggested that if the problem does arise from a 
repeal of subsections (a) and (b) of Section 1 64 ,  it can be 
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dealt with by appropriate provincial or mun icipal legislation. 
The Commissioners agreed that a committee consisting of 
Messrs. Callagh an , Norman'd� Kennedy and McLean consider 
whether any problems are raised by the repeal of subsections 
(a) and (b) of Section 1 64 and whether Section 381  of the 
Crim inal Code is of any assistance 1\:Ir .  Christie emphasized 
to the meeting that if the

.
re is some proulem arising from the 

repeal of those subsections ·wh ich requires a remedy through 
further amendment to the Crin inal Code the Federal authori- , 
ties are anxious to be advised as soon as possible. 

3 7 .  Supply of Preliminary Hear1'ng Transcripts 

I� was moved by Mr.  C allaghan and seconded by Mr. ·MacKay 
that the Commissioners recommend deletion from Section 
53 1  (b) of the Criminal Code the words " on payment of a 
reasonable fee not to exceed ten cents per fol io  of one hundred 
words" . The motion was carried . 

38.  Liability of Theatre Projectionists 

A maj ority of the Commissioners recom mended that as the 
Law Reform Commission is ' examining the whole question of 
obscenity no action be taken at this t ime \vi th respect to the 
proposal that Section  159 of the Criminal Code be amended 
to exempt from liabil ity th eatre proj ectionists while perform
ing their duties in accordance with operational and censorship 
regulations as laid dovm by the provir'lcial authorities. 

39. Section 283 of the Criminal Code of Canada 

The Commissioners recommended n o  action  in connection 
with the proposal that the Criminal Cod e be amended so as 
to include within the definition of theft. a person who obtains 
personal property under a contract of · h ire by obtaining 
possession by g iving a false n ame or false add ress or who fails 
to return the rental property to i ts lawful owner after notice 
in  \\'riting following expiration of the lease or rental agreement. 

40. Section 294 of the Criminal Code. 

The Commissioners noted that as the M inister of Justice bas 
agreed that theft under $200.00 should be treated as either a 
summary conviction or indictable offence no ·· action is re
quired on this proposal . 
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, '  4 1 . Section 434 of t.he Criminal Code 
The Com missioners observed that there appeared to be no 
material to support the contention that delays i n  exchange of · 
information and documentation relative to appl ications u nder 
th is section have arisen.  However, they noted that there is 
some tendency for charges transferred under th is  section to 
be dealt with on the basis of consecutive r:ather than a con
cu rrent sentence. It was noted that two years ago the Com
missioners h ad approved the principle tl1 at the deputy 
attorney general of the receiving province ,  when the deputy 
attorney general of the referring province bel ieves there is a 
special case for a consecu tive sentence, would make a special 
representation to the court that a consecutive sentence be 
imposed.  Commissioners from Ontario and l\'lan itoba also 
expressed will i ngness to appeal concurrent sentences on 
transferred charges if a consecu tive sentence is warranted . 

34. Bribery of Sports Part1:cipants 

The Commissioners expressed the general vie\:v tl1 at Section 
383 of  the Criminal Code is adequate to deal with any bribery 
of sports participants. The view was also expressed th at 
amateur sports would not be covered . 
The Commissioners agreed that l\ l r . Campbell , the President 
of the National Hockey League , be invited to furnish any
th ing that he h as of a factual nature and ·wh ich he bel ieves 
is an activi ty which \Vould not be covered by Section 3 83 of 
the Criminal Code. 

Other Business 

M r. Lesage asked l\'I r. Tasse if he could arrange for criminal 
records furnished th rough C .P. I . C .  to Crown Attorneys to l ist 
convictions separately  for purposes of fi l ing in court. ? dr .  Tasse 
undertook to look into th e matter. 

Mr. Cal laghan 'requested any information  from other Com
missioners with respect to the implementation of the Criminal 
Records Act and a short discussion followed . 

Nominating Committee 

The Nominating Committee presented the names of Mr.  
Rouert Normand for chairman of the Crim inal Law Section and 
l\lr. S. F. Sommerfeld as secretary of the Section for 1974 .  It was 
moved by l\ Ir .  Lysyk and seconded by l\ l r. l\ I cln tyre that the 
report of the Nominat ing Committee be adopted . The motion 
was carried. 
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1\.l i N UTES OF CLOSING PLENARY SESSION 
(FRIDAY, At:Gus r  24TH , 1973)  

1 1 : 1 0  a .m .-1 1 :SO a.m . 

The Plenary Session resumed ·with the President,  l\1 r .  Rae H.  
Tall i n ,  i n  the chair.  

Report. of the Crim inal La w Section 

i\ lr .  Vincent i\ I cCarth y,  Chairman of the Criminal Law 
Section ,  gave the following report to the meeting : 

Twenty-eight members of_ the Conference, comprising repre
sentatives from th e Federal Government ,  all the Provinces ' 
and the Northwest Territories, attended meetings of the 
Crim inal Law Section from 'i\ 1 onday, August 20th , to and 
includ ing Th ursday, August 23rd .  Thirty-n ine topics relating to 
the Criminal law were discussed , and , in add i tion , members of 
the Section d iscussed and considered with J\ l r. ] ustice Patrick 
Hartt  and . four other officials of the Canad a  Law Reform 
Commission , the  following study papers j ust released by that 
Commission , namely : 

Co·mpetence and Comp,el l abil i ty 
l\'I anner of Questioning Vvitnesses 
Credibil ity 
Character 
Compellabil ity of the Accused and the Ad missibi l i ty of 

h is Statement 
Obscen ity 
Fi tness to S tand Trial 
Burden of Proof and Presumptions 
] udicial Notice , and 
Expert and Opinion Evidence. 

Tuesday, August 21 , was devoted to a discussion and considera
tion of those study papers and ample oppbrtun i ty was given 
members of the Section to express their views fully and frankly 
and also to make suggestions and recomniendations. 

The Section elected the following officers for the coming year : 
Chairman . Robert Norman d ,  Quebec 
Secretary . S. F. Sommerfeld ,  Ottawa 

Afa tten Referred to the Uniform Law Sect1'on 

The President reported that the rules respecting. t he  organiza
tion and procedu re of the Uniform Law Section l1ad been referred 
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, · to the Alberta Commissioners for review, report, and a possible 

redraft of the rules. The matter would be reported at the l97 4 
Conference .  

The President reported that the Uniform Law Section had 
resolved that i t  recommends to the Conference that the Special 
Committee on In ternational Conventions on Private I nternational 
Law be continued as consti tuted , that this committee report 

directly to the Uniform Law Section, and that the committee 
continue to effect l iai son between the federal and provincial 
authori ties and the Conference. This resolution was ratified .  

Dr. Kennedy explained that i t  was now impossible for him to 
continue as a member of the Special Committee on I nternational 
Conventions on Private I nternational Law. Dr. Kennedy was 
thanked for his valuable contribu tion to this committee , and : 

I T  \VAS RESOLVED THAT M r  Leal be 'responsible for replacing 
Dr. Kennedy in accordance with the gu idelines of the committee's con
stitution. 

Copyright 

Dean Bowker reported that a question had arisen respecting 
copyright in Conference Proceedings : 

IT \VAS RESOLVED THAT a statement be i nserted on the inside 
front cover of the Proceedings to the effect that anyone may quote from or 
otherV.•ise use the Proceed ings, but that an acknowledgement of the sources 
would be appreciated. · 

Canada's  Offer of Financial A ssistance 

Dr'. Kennedy thanked the Government of Canada for their 
offer of financial assistance to assist research projects of the Con
ference : 

J T  WAS RESOLVED THAT the Conference accept the offer subject 
to the conditions explained by M r. Thorson during the Opening Plenary 
Session 

Permanent Secretariat Committee 

Mr.  Normand , Chairman of the Special Committee appointed 
to study the problem of the establ ishment of a permanent secre
tariat of the Conference, gave the following report to the meeting : 

Your Committee (Messrs . Acorn , Christie and Normand) met 
on three occasions and had consultations with the Executive of the 
Conference since the appointment of a permanent secretary would 
have some impact on i ts work . 



The Committee fi rst noted that th is matter >vas raised at the 
1969 meeting of th e Conference by Emile Colas , then President 
( 1 969 Proceedings, page 22) . 

A meeting was organized on this subject i n  Ottawa on October 
1 8 , 1 9 7 0 ,  u pon the invitation of :\ 1 r. Lorne Campuell , then Presi
dent of the Canadian Bar Association , to explore the possibil ities 
of using th e secretarial facili ties of the Canadian Bar. The Con
ference was represented hy 1\ I essrs. Colas , Brissenden , Leal and 
Ryan .  It was th en agreed that if a j oint  secretariat were estab
lished , it should be on the basis . of shared accom modation and 
equipment only ; it was also agreed that tl1e Canadian Bar Associa
tion and the Conference should j oin to make representations to the 
gover111,11en t involved for the necessary moneys. The decisions on 
these two subjects >vere postponed unti l  after the next meeting · of 
the Conference. 

At the 1 9 7 1  meeti ng of the Conference, in J asper , P. R. 
Brissenden , then President of the Conference, submitted a special 
report on the fu ture role and structure of the Conference, recom
mending the, establ ish ment of a permanent secretariat and 
describing the possible du ties of the permanent secretary (see 1971  
Proceed ings,  pages 69 and 1 35) . 

The report was d iscussed at length during a special meeting of 
the Plenary Session h el.d on Thursday m orn ing : 

I T  WAS RESOLVED THAT "th is Conference record i ts recognition 
of the workload now placed u pon the Secretary of the Conference and take 
necessary action to provide additional assistance , to the Secretary". 

A special Committee was also formed to study the financing 
of the Conference i n  order to provide the additional assistance to 
the Secretary and to meet the new needs of the Conference. The 
Committee submitted its report the following day,  recommending 
an increase in the contributions to the Conference so that the 
income of the Conference would be $1 7 , 250.00 a year. The report 
was adopted . 

I n  1 9 7 2 ,  Robert Normand , then Secretary , informed the Con
ference, in his report, that he tried to obtain assistance from the 
university sector of the legal profession but found l ittle interest 
and had to rely on internal help ;  he also stressed the necessity for 
a full-time secretary or permanent assistant on  a part-time basis . 
(see 1 9 7 2  Proceed ings, page 7 9) .  
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This year, Glen Acorn , in the Secretary's report , came to a 

similar conclusion and indicated the possibil ity of .hiring a retired 

or semi-retired lawyer. 

Your Committee came to the following conclusions : 

1 .  That an Executive Secretary be appointed by the 'conference, 
and that the office of elected Secretary be retained at least for 
the year to come to allow the Conference to assess the value 
of the experience. 

2 .  That the services of  the  Executive Secretary be retained for a 
possible period of five years in  order to maintain continu ity 
but without a written engagement to that effect, and that he 
be a person knowing the way the Conference operates. 

3. That h is duties be m ai nly those enunciated in paragraph 4 of 
Mr. Brissenden's 1 9 7 1  report, referred to ,previously, that is 
to say, that he should , 

. (a) be the custodian of the archives and records of the ' Con
ference ; 

(b) perform the work presently done by the Secretary of the 
Conference ; 

(c) supervise all assignments to the various j urisdictions arid 
remind those responsible to get the work done and cir
culated in time for consideration by . members of the 
Conference prior to its meeting ; 

(d) receive and circu late all reports ; 

(e) collect and relate all information and material on work 
done by other bodies which are relevant to the work of 
the Conference ; 

(f) provide or obtain facil ities for research , particularly when 
the Conference is asked to do something quickly ; 

(g) assist the members and executive of the Conference to 
plan future proj ects ; 

(h) provide personnel to assist in impleme'nting international 
conventions by u niform or model statu tes ; and 

(i) scrutinize each piece of legislation (civil and criminal) 
implementing recommendations of a law reform body and. 
report thereon to the Conference , 

subject to retaining the actual particularities of the organiza
tion of the Criminal Law Section. 
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4. Th at he, prepare a new Table of l\Iodel Acts and a consolida� 
tion of l\'1 odel Acts. 

5 .  That h e  report d irectly to  t]Qe Secretary and to the President 
bet\veen the Annual 1\ Ieelings of the Conference and that he 
meet once a year , presu mably i n  February or March ,  with 
the members of the Execu tive . 

6 .  That he  be en1ployed on � part-time basis and that a fee of 
$5 ,000 per annum be paid to h im .  

7 .  That he  be allov .. ,ed an amount  of not more than $3 ,000 per , 

annu m for secretarial assistance and administrative expenses, 
payable by the Treasurer upon presentation of evidence of 
the expenditu re but that h e  tries to secure help from the 
government of the j u risd ictio� where he  is l ocated to avoid 
these expenses if possible .  , 

8 .  That he  attend the annual meetings o f  the Conference at the 
expense of the Conference. 

Your Committee th erefore recommends an expenditu re of not 
more than $9,000 per annum for the maintenance of the secretariat, 
l eaving an amount  of more than $8,000 for the publication of the 
Proceedings and other expenses of the Conference. Your Com
mittee also thinks that the cost of 'publ ication of th e Consolidation 
of the Model . Acts could be paid out  of the reserve of approxi
mately $20 ,000  already accumulated according to the Treasurer's 
report of this year. 

Your Com mittee h as considered a number of possible Execu
tive Secretaries and after most careful consideration recommends 
that L. R. MacTavish , Q.C . ,  of Toronto, a mem ber of the Con
ference for more than 20 years and a past secretary and president 
of the Conference, formerly Senior Legislative Counsel of Ontario, 
be appointed ; contacts h ave been establ ished with 1\ Ir .  M acTavish 
and he is agreeable. The Deputy Attorney-General of Ontario has 
kindly offered to provide some secretarial facil i t,ies if the appointee 
is from that Province .  

Victoria , August 24th , 1973 . 

The whole respectfully submitted , 
D.  H .  Christie 
Glen W. Acorn , 
Robert Norman d ,  Chairman 

Mr.  Colas congratulated the Committee : 
A N D  I T  WAS UNAN I MOUSLY RESOLVED that the report be 

adopted. 
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Next A nnual Meeting 

Mr. Stone reported that the Canadian Bar Association would 

meet in Toronto during August of 1 974 ,  and offered Ontario's 

hospitality to the Conference in  1 974 .  Mr. M urray Smith offered 

the hospitality of the Northwest Territories to the , Conference 

in 1974. M r. Smethurst  reported that the Canadian Bar Associa

tion hoped to meet in Quebec City in 1 97 5 apd in Winnipeg in  
1 976. It  was suggested by M r. Colas that, although the  Conference 
would be anxious to m eet in the Northwest Territories, perhaps 
the most convenient tim e  would be in a year that the Canadian 
Bar Association met in one of the prairie provinces. 

IT WAS RESOLVED THAT the Conference meet in O ntario during 
1974, and that the selection of accommodations be left with the Executive. 

Legal Ethics and Professional Conduct 
The President pointed out that the agenda of the Canadian 

Bar Association contained a suggestion that the problem of legal 
ethics and professional conduct be referred to the Conference for 
consideration and drafting. Following a short discussion,  it \Vas 
decided that a resolu tion by the Conference would be prema
ture and that the Conference should wait unti l  the wishes of the 
Canadian Bar Association were known. 

Appreciation 
Mr. Normand,  on behal f  of the Resolutions Committee, moved 

the following resolution : 

RESOLVED THAT the Conference express its sincere appreciation, 
(a) to the British Columbia Commissioners for the excellent accommodation 

and services provided for the meetings of the Conference and the Drafting 
Workshop and in particular for the reception tendered to the Commis
sioners and their wives on Sunday evening and for their warm hospitality 
and constant desire to see that everything was provided for the comfort 
of the Commissioners and their families ; 

(b) to the Government of the Province of British Columbia for the reception 
and dinner on Wednesday at the Union Club of British Columbia, in 
Victoria ; 

(c) to the members of the Victoria Bar and their wives who entertained the 
Commissioners and spouses at their homes on Thursday evening, 
namely, 

Mr & M rs. D ick Samson 
385 1 Amroth Place 

Mr & Mrs. Alan Bigelow 
887 Runnymede Place 

Mr & M rs. Hugh H enderson 
429 1  Gordon H ead Road 

Mr & M rs. Louis Lindholm 
2221 Tyron Road 

Dr. & Mrs. Gilbert Kennedy 
3145 Weald Road ; 
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(d) t o  the1 wives o f  the British Columbia Commissioners for t h e  gracious and 
thoughtfu l h ospital ity extended to the wives a n d  chi ldren of the visiting 
mem bers of t he Conference and in particular for their arrangements of 
the tour of B u tchart Gardens and lunch eon on Tuesday and of the tour 
of Ye Olde E ngland I nn a n d  lu ncheon on Thursday. 

AN D FU RTH ER be it  resolved that the Serretary be d irected to convey the 
thanks of the Comm issioners to those referred above and to all others who 
contribu ted to t h e , success of the ,  55th an nual meeting of the Conference. 

The motion was unanimously carried . 

A ud1 tor' s report 

1\Ir Frank Smith reported that he had exa mined the statement 
of the Treasurer and certified tha t  l1 e found it to be correct . 

IT WAS RESOLVED THAT the �freasurer's report be ad.opted. 

Report of the Nomina t ing Committee 

Dean Bowker , on beh alf of 1\ I r .  Brissenden , su bmitted the 
following nominations of offices of the Conference for the year 
1 9 7 3-74 : 

H on orary President 
President 
1st Vice-President 
2nd Vice-President  
Treasurer 
Secretary 

Rae H. Tal l in ,  Winn ipeg 
Don S.  Thorson , Ottawa 
Robert Normand ,  Quebec 
Glen Vv. Acorn , Ed mon ton 
Arthur  N .  Stone,  Toronto 
Robert G.  Smethurst, Vvi nnipeg 

Upon motion, nom inations were closed , the report of the 
Nominating Committee 1vas adopted , and , those nominated were 
declared elected . 

Close of _Meeting 

1\ l r. Rae H .  Tall in expressed his th anks to the other memuers of 
the ou tgoing Execu tive for their co-operation and h elp during the 
past year , and also extended the thanks of h imself and h is col
leagues on the Executive to all mem bers of the Conference for 
their work in  the past year and for their contributions in  advanc
ing the aims and purposes of the Conference. 

Mr. Don Thorson took over the chair and t h a n ked 1\'Iessrs. 

Tall in and Acorn for their leadership and work during the past 
year. 

The meeting adjourned at 1 1  :50 a.m.  
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S'PATEMENT TO THE' 
CANADIAN BAR ASSOCIATION 

(RAE H. TALLIN) I 

Mr. President, honoured guests, ladies and gentlemen : 

The Conference of Commi'ssioners on Uniformity of Legislation . 

in Canada has j ust completed its 5 5th Annual M eeting, held  in 

Victoria. 

Representatives attended from each of the Provinces, from 

both the Territories and from the Government of Canada, and two 

of the ex officio members of the Conference, The Honourable Alex 
MacDonald and The H onourable Leonard Pace, a,lso attended . 

I • 

The Criminal Law Section discussed th irty-nine topics and in 

addition considered , with Mr. Justice Patrick Hartt, the Chairman 
of the Canada Law Reform Commission , study papers released by 
the Commission dealing with the .following : 

Competence and Compellability. 

Manner of Questic;ming Witnesses. 

Credibility. 

Character. 
Compellability of the Accused and Admissibility of his 

Statement. 

Obscenity. 

Fitness to Stand Tr,ial . 

Burdens of Proof and Presumptions. 

J udicial Notice. 

Expert and Opinion Evidence. 

The Criminal Law section elected Mr. Robert Normand as its 
chairman and Mr.  S. F. Sommerfeld as its secretary for the 
commg year. 

The Uniform Law Section received reports and discussed 
recommendations on twenty subjects. 

The discussions lead to the adoption of an amended provision 
relating to insurance respecting 'condominium and provisional 
adoption of uniform legislation respecting family or dependants 
relief, frustrated contracts, interpretation of statutes and recipro
cal enforcement of maintenance orders. 
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Basic recommendations on a number of other subj ects were 
referred to Commissioners for preparation, of draft legislation for 
consideration next year and five new subjects were se'lected �or 
preparation of basic working papers for study and discussion next 
year. , 

The Uniform Law Section also received reports from nine 
j urisdictions on the work being done , 

in  those j urisdictions in the 
way of law reform , law research and law revision. 

The Conference elected the following Executive for 1973 -71 : 

Honorary President 

President 

1st Vice-President 

2nd Vice-President 

Treasurer 

Secretary 

Rae Tallin ,  Winnipeg 

Donald S. Thorson , Q. C . ,  Ottawa 

Robert Normand , Q .C . ,  Quebec 

Glen Acorn, Edmonton 

Arthur N .  Stone,  Q .C.  Toronto 
I . 

Robert G.  Smethurst, Winnipeg 

The Conference· has also arranged with L. R. lVr
'
acTavish , Q.C.  

of Toronto , a past president of the Conference, to act as Executive 
Secretary of the Conference. 
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APPENDIX A 
(See Page 19) 

LEGISLATIVE D RAFTING WORKSHOP 
THE STATUTES ACT 

NovA ScoTIA DRAFT-1973 . 

1 .  (1 ) The authority by virtue of which a statute i s  passed may 
be indicated by the following enacting clause : 

"Be it enacted by the House of Assembly of Nova Scotia and assented 
to by the Lieutenant Governor in Her Majesty'� name as follows: " 

(2) The enacting clause of a statute shall follow the preamble, 
if  any, and the various provisions within the purview or 
body 9f the statute shall follow in a concise and enuncia
tive form. 

2 . ( 1 )  . The Clerk of the House of Assembly shall endorse on 
every statute immediately after the title thereof 
(a) the day, month and year when the statute' was 

· assented to by the Lieutenant Governor, or 
(b) the day,  month and year when the Lieutenant 

Governor signified either by speech or message to the 
House of Assembly or by proclamation that the 
statute, which had been reserved for the Signification 
of the Queen's Pleasure , was laid before the Governor 
General in Council and that the Governor General 
was pleased to assent thereto. 

(2) The indorsement shall be taken to be a part of the statute 
and the day of the assent or signification , as the case may 
be, shall be the date of the commencement of the statute, 
if no later commencement is therein provided . 

(3) Every Bill reserved by the Lieutenant Governor for the 
Signification of the Queen's Pleasure shall be endorsed by 
the Clerk of the House of Assembly immediately after the 
title thereof with the day, month and year of such 
reservation. 

3 .  ( 1 ) All statutes assented to by the Lieutenant Governor or by 
the Governor General in, Council shall within thirty days 
after prorogation of each session of the House of Assembly 
be durably and uniformly bound and deposited with such 
person as the Lieutenant Governor in Council shall by 
order direct. 
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(2) Whenever an original statute has been lost, destroyed ,  
stolen or misplaced , a copy o f  that statute printed by the 
Queen' s  Printer may upon the .  order of the Lieutenallt 
Governor in Council be deposited ·with the person charged 
with care of the original statutes apd upon so being de
posited shall be of the same force and effect as the 
original statute. 

4. ( 1 )  Every copy of a statute endorsed by the Clerk of the 
House of Assembly in the manner provided by Section 
2 ( 1)  shall be authentic and shall be proof of the existence 
and of the contents of such statute. 

(2) As soon as practicable after the prorogation of each 
session of the House of Assembly , the Clerk shall procure 
from the Queen' s  Printer at least one bound copy of the 
statutes and deliver i t  to the Lieutenant Governor for 
transmission to the Secretary of State as required by the 
British North America Act, 1 867 ,  along with one copy of 
each Bill that has been reserved for the Signification of 
the Queen's  Pleasure. 

5. (1)  The Clerk of the House of Assembly shall furnish the 
Queen's Printer and the Publisher with an endorsed copy 
of every statute of the House of Assembly as soon as it 
has been assented to, or, if a statute has been reserved, as 
soon as assent thereto has been signified . 

(2) The statutes shall be printed , published and distributed 
by the Queen's Printer and the Publisher in accordance 
with the requirements of the Rules of the House of 
Assembly and the legislation governing the Queen's 
Printer and the Publisher and _ in the absence of such re
quirements, as the Lieu tenant Governor in Council may 
direct. 

6. (1) Every statute shall be so construed as to reserve to the 
H ouse of Assembly the power of repealing or amending it, 
and of revoking, restricting, or modifying any power, 
privilege or advantage thereby vested in or granted to any 
person. 

(2) A statute may be amended or repealed by a statute 
passed in the same session of the House of Assembly. 

7. A statute may be cited by reference to its chapter number in · 
the Revised Statutes, by reference to its chapter number in 
the volume of statutes for the year or regnal .year in which it 
was enacted, or by reference to its title, with or without 
reference to its chapter number. 
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I SCHEDULE 1 

The Statutes Act 
I 

ENACTING CLAUSES 

A lberta Drajt-1971 . 
t .-(1)  The enacting clau'se of an Act of the Legislature 

maY be in the following form : 
' · 

1 1 Her Maj esty, by and with the advice and consent of 
the Legislative Assembly of , enacts as follows :".  

Canada 

4.-(1) The enacting clause of an Act may be in  the fol- E1nacting 
· c ause, 

lowing form : , 
"Her Majesty, .by and with the advice and consent of 
the Senate and 'House of Commons of Canada,  enacts 
as follows :" . 

Nova Scotia 

1 -(1) The following style of words may be used to Fo�m of en-• actmg clause 
indicate the authority by virtue of which statutes of Nova 
Scotia are passed ; ' 'Be it enacted by the Governor and 
Assembly as follows". 

New Brunswick 

2. All Acts shall be enacted in the name of Her M ajesty, FEorm
t
?f 

. nac mg. 
and the enacting clause may be in the form following : " Her 
Maj esty, by and with · the advice and consent of the Legis
lative Assembly of New Brunswkk, enacts as follows :" R. S. 
c.  1 ,  s. 5. am. 

Prince Edward Island 

3. The enacting clause of a statute may be in the following E1nacting , c ause 

form : " Be it enacted by the Lieutenant-Governor and 
Legislative Assembly of the Province of Prince Edward 
Island as follows".  1939, c.23 , s.4. 

Newfoundland 

2. The enacting clause of a statute shall be in the follow- Enacting 
' f clause. mg orm : "Be it enacted by the Lieutenant-Governor and 
House of Assembly in Legislative Session convened , as 
follows :" .  
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Enacting 
clause 

Enacting 
clause 

Enacting 
clause 

Enacting 
clause. 

Enacting 
clause. 

56 
Ontario 

2. The following words in an Act indicate the authority by 
virtue of which it is passed : " Her Maj esty , by and with the 
advice and consent of the Legislative Assembly of the 
Province of Ontario, enacts as follows',' .  R.S.O. 1960, c .  383, 
s. 2 .  

Quebec 
2.  The following form shall qe used to indicate the author

i ty u nder which any statute is pG�;ssed : 
" Her M aj esty, with the advice and consent of the Legis

lative Council and of the Legislative Assembly of Quebec, 
enacts as follows :" . R.S.  1 941 ,  c. 1 ,  s. 3.  

Manitoba 
4.-(1 )  The enacting clause of a statute may be in the 

following form :  " Her Maj esty , by and with ' the advice and 
consent of the Legislative Assembly of M anitoba, enacts as 
follows :" . 

Saskatchewan 

2. The following words may be inserted in the preamble 
of Acts and shall indicate the auth ority by virtue of which 
they are passed : " Her M aj esty, by and with the advice and 
consent of the Legislative Assembly of Saskatchewan, enacts 
as follows" . R.S.S. 1 953, c .  2 ,  s .  2 .  

A lberta 

2.-(1) The words " Her M aj esty, by and with the advice 
and consent of the Legislative Assembly of Alberta, enacts 
as follows :" shall indicate the authority by virtue of which a 
statute is passed. 

British Columbia 

4. The following words may be inserted in the preambles 
of Statutes ,  and indicate the authority by virtue of which 
they are passed : 1 4 H er M aj esty, by and with the advice and 
consent of the Legislative Assembly of the Province of 
British Columbia, enacts as follows." R.S . . 1 948 , c. 1 , s. 4. 
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Alberta Drajt-1971 
( 

(2) The enacting clause of an Act shall follow the pre-
amble, if any,  and the various provisiqns within the purview 
or body of the Act shall follow in a concise and enunciative 
form . 

NoTE : Federal s. 4; 1 967 Draft s: 4 

Canada 

(2) The enacting clause of an Act shall follow the pre- 01rder of 
c auses. 

amble,  if any, and the various provisions within the purview 
or 

.
body of the Act shall follow in a co�cise and enunciative 

form .  1967-68 , c. 7 ,  s. 4. ' 

Nova Scotia
' 

(2) After the insertion of those words which shall follow fFo11rm !Jf 
o owmg 

the preamble, if any, of the statute, the various provisions of provision. 

the statute shall follow m �oncise and enunciative for�. 
R. S.,  c. 1 36, s. 1 .  
New Brunswick 

No Provision. 

Prince Edward Island 

4. The enacting clause shall follow the preamble, if any , 
and the various clauses within the purview or body of the 
statute shall follow jn a concise and enunciative form. 1939,  
c .23, s .S .  

Newfoundland 

3. The enacting clause shall follow the preamble, if any ,  f�1j�� to 
· and the various clauses within the purview or body of the ��a�;�i� 

statute shall follow in a concise and enunciative form. concise form. 

Ontario 

No Provision. 

Quebec 

3. After such form , which shall follow the statement of the Body of act. 

reasons for passing the act, i f  any be mentioned, and which , 



' 
1 1, ' 

58 

with such reasons, shall form the preamble there shall follow 
in concise and enu nciative terms, th� clause or clauses to b� 
enacted. R. S. 194 1 ,  c. 1 ,  s. 4. 

PREAMBLES 

Manitoba 

4.-(2) The enacting clause shall follow the setting forth,  
if  any, of  the considerations or reasons upon which the law is 
grounded , and shall , with th'e considerations or reas.ons, 
constitute the preamble, and the various provisions of the 
statute shaH follow in a concise and enunciative form. 

Saskatchewan 

3 .  After the insertion of the �aid 'Nards ,  which shall follow 
the setting forth of the considerations or reasons upon which 
the law is grounded , if any , and which sh all , ·with these 
considerations or reasons, constitute the entire pream ble, the 
various clauses of the Act shall follow in a concise and en1.m
ciative form . R.S.S. 1 953 ,  c. 2 ,  s. 3.  

A lberta 

(2) The words quoted and referred to in subsection (1) 
shall follow the setting forth , if any , of the considerations or 
reasons upon which the statute is grounded . R.S.A. 1955, 
c. 320,  s. 2. 

3. The sections of the statute shall follow the enacting 
clause in a concise and enunciative form . R.S.A. 1 955 ,  c. 320, 
s. 3 .  

B . C. 

5. After the insertion of the words aforesaid , which shall 
follow the setting forth of the considerations or reasons upon 
which the law is grounded , if such considerations or reasons 
are set forth , and which shall , with such considerations or 
reasons, when given , constitute the entire preamble, the 
various clauses of the Statute shall follow in a concise and 
enunciative form. R.S. 1948, c. 1 ,  s. 5 .  
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ENDORSEMENTS 

Alberta Drajt-1971  
I 

2.-(1)  The Clerk of the Assembly shall endorse on every 

Act, immediately after the title thereof, 

(a) the day, month and, year when the Act was assented 
to by the Lieuten:;.tnt Governor, or 

(b) the day, month and year when the Act was reserved 
by the Lieutenant Governor for the signification of 
the Governor General 's  pleasure. 

(2) Where an Act is reserved for the signification of the 

Governor General ' s  pleasure, the Clerk of the Assembly shall ' 

also endorse on the Act the day, month and year when the 
Lieutenant Governor signified ' 

(a) by speech or message to the Assembly, or 

(b) · by proclamation , 

that the Act received the assent of the Governor General in 
Council .  

(3) The endorsem�nts m ade  under subseCtions (1) and (2) 
are part of the Act. 

NoTE: Federal s. 5 (1 )  in part ; 1967 Draft s. 5 

COM MENT :  

As to rewording of s :  2 ( 1 )  (b) and (2) , we are following as l iter
ally as possible the wording of s .  57 of the B NA Act, 1 867 
with the variations required by section 90. 

Canada 

5.-(1)  The Clerk of the Parliaments shall endorse on Royal assent . . and date of 
every Act, immediately after the title thereof, the day, commencement 
month and year when the Act was assented to iq Her 
Maj esty's name ; such endorsement shall be taken to be a 
part of the Act, and the d ate of  such assent shall be the date 
of the commencement of the Act, if no other date of com
mencement is therein provided . 

Nova Scotia 

2. ( 1 )  The Clerk of the House of Assembly shall  in- ��dA��ement 
dorse on every Act of the Legislature , immediately after 
the title of the Act, the day, month and year when the 



' 
I I· '  

6Q 

Act was, by the Lieutenant Governor, assented to or re-
i '  served ; i n  the latter case the Clerk shall also indorse thereon 

the day, month , and year when the Lieutenant Governor 
h as signified , either by speech or message to the L�gislatJre, 
or by proclam ation , that the Act was laid before the Governor 
General i n  Council , and that the Governor General i n  Council 
was pleased to assent thereto. 

���t�f
n
A�t (2) The i ndorsement shall oe taken to be a part of the 

Date of Royal 
Assent to be 
endorsed 

Act, and the day of the assent or signification ,  as the case 
may be, shall be the d ate of th� commencement of the Act, 
if no lateLcommencement is ther�in provided . 

New Brunswick 

3. (1 ) The clerk of the Legislative Assembly shall en
dorse on e very Act of the Legislature of New B runswick, 
immediately after the title of such Act, the day, month and 
year when the same was assented to by the Lieutenant-

. Governor, or reserved ; in  the latter case the Clerk of the 
Legislative Assembly shall also endorse thereon the day, 
month and year when the Lieutenant-Governor signifies 
either by speech or message to the Legislative Assembly, or 
by proclamation , that the same was laid before the Governor
General in Council ,  and that the Governor-General in  Council 
was pleased to assent thereto. 

(2) The endorsement is part of the Act, and the date of 
the assent or signification , is the date of the commencement 
of the Act, if no other commencement is therein provided. 
R. S. c .  1 ,  s. 4. am. 

Prince Edward Island 

I .  The Clerk of the Legislative Assembly shall endorse on 
every Act of the Assembly immediately after the title of such 
Act, the day, month and year when the same was assented 
to by the Lieu tenant-Governor, and such endorsement shall 
be taken to be a part of such Act, and the date of such assent 
shall be the date of the commencement of the Act if no later 
commencement be therein provided . 1 939,  c .23 , s . 2 .  

Newfoundland 

�;���e�:nt. 4. The Clerk of the· House of Assembly shall endorse on 
every Act, immediately after the ti'tle of �he Act, the day, 



61 

month , and year when it  was by the Lieutenant-Governor 

assented to or reserved by h im for the signification of the 

pleasure of the Governor-General ; and in �he ' l atter case the 

Clerk shall endorse upon i t  the day, month , and year when 

the Lieutenant-Governor h as signified, either by speech or 

message to the House of Assembly, or by proclamation , that 

it was laid before the Govern,or-General in Council and that 

the Governor..,General was pleased to assent to i t ;  and the 

endorsement shall be taken to be part of the Act, and the 

date of such assent or signification, as the case may be, shall 

be the date of the commencement of the Act if no other d ate 

of commencement is therein provided. 
· 

Ontario 

4. · The Clerk of the 'Assembly shall endorse on every Act Endorsements ' on Acts 
immediately after the title of the Act, the day,  month and 
year when it was assented to , or reserved by the Lieutenant 
Governor, and the day, month and year of the prorogation 
of the session of the Legislature at which it was passed , and, 
where the Act is reserved , the Clerk shall also endorse there
on the day, month and year when the Liet,Itenant Governor 
has signified , either by speech or message to the Assembly or 
by proclamation, that it  was laid before the Governor General 
in Council and that the Governor General was pleased to 
assent thereto, and such endorsements shall be taken to be 
a part of the Act. R.S.O. 1 970, c. 466, s. 4. 

Quebec 

4. The clerk of the Legislative Council , acting as Clerk �;��tof 
of the Legislature , shall enter at the beginning of every act, 
immediately after its title , the date on which it was assented 
to or reserved by the Lieutenant-Governor ; and in the la,tter 
case, he shall also enter the date on which the Lieutenant
Governor signified the assent of the Governor-General in 
Council. 

Such entry shall form part of the act. R.S. 1 941 , c .  1 , s .  5. 

Manitoba 

5(1) The Clerk of the Legislative Assembly shall enter on Endorsement 
by Clerk 

every Act of the Legislature, immediately after its title, the 
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Endorsement 
when Act 
reserved 

day, month , and year when it was assented to or reserved 
hy the Lieutenant Governor. 

(2) Wh en an Act is reserved, the clerk shall also enter there
on the day, month , and year, when· the, Lieutenant Governor 
signifies either hy speech or message to the Legislative As
sembly , or by proclamation , that it  was laid before the 
Governor General in Council and that the Governor General 
in Council was pleased to assent thereto ; and the entry shall 
be part of the Act. 

· 

Saskatchewan 

�;;::��!cement 4.-(1) The Clerk of the Legislative Assembly shall en
of Acts dorse on every Act, immediately after the title thereof, the 

day , inonth and year when the 1 Act was by the Lieutenant 
Governor assented to or reserved hy him for the assent of 
the Governor General ; and ,  in the latter case ; the clerk shall 
also endorse thereon the day, ·month and year when the 
Lieutenant Governor has signified either by speech or mes
sage to the Legislative Assembly or by proclamation that 
the Act was laid before the Governor General in Council and 
that the Governor General \vas pleased to assent to the Act. 

(2) The endorsement shall be taken to be part of the Act ; 
and the d ate of the assent or signification , as the case may 
be, shall he the date of the commencement of the Act if no 
later commencement is therein provided . R.S .S .  1953 ,  c. 2 ,  
s .  4 .  

Alberta 

4. ( 1 )  The Clerk of the Legislative Assembly shall en
dorse on each statute i mmediately after i ts title , the day, 
month and year when the Lieu tenant Governor assented to 
the statute or reserved it for the signification of the pleasure 
of the Governor General. 

(2) The Clerk of the Legislative Assembly shall endorse 
upon a statute reserved by the Lieutenant Governor in 
Council for the signification of the pleasure of the Governor 
General the day, month and year when the Lieutenant Gov-
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ernor signified by sp1eech or message to the Legislative As
sembly or by proclamation that the statute was laid before 
the Governor General and that the Go;vernor General was 
pleased to assent to the statute. 

(3) The endorsement sha,U be taken to be a part of the 
statute. 

British Columbia 

6. The Clerk of the Legislative Assembly shall endorse Commence-
ment 

on every Act of the Legislature , immediately after the title 
of the Act, the day, month , and year when the same was by ' 
the Lieutenant-Governor assented to, or reserved ; and in  the 
latter case, the Clerk of the Legislative A�sembly shall also 
endorse thereon the day, month , and year when the Lieu
tenant-Governor has signified either by speech or message to 
the Legislative Assembly, or by Proclamation , that the same 
was laid before the Governor-General in Council , and that 
the Governor-General was pleased to assent to the same ; 
and the endorsement shall be taken to be a part of the Act, 
and the date of the assent or signification, ,as the case may be, 
is the date of the commencement of the Act, if  no later com
mencement is therein provided . R.S. 1948, c. 1 ,  s. 6. 

Alberta Drajt-1971' 

3. All Acts passed before, at or after the commencement 
of this Act shall be and shall 'continue to remain of ·record in  
the custody of  the Clerk of the Assembly. 
NoTE: Alberta's  s. 5 (RSA 1 970, c. 35 1) .  

COMMENT : We are including Alberta 's ss. 5 to 8 only for 
discussion. We haven't checked the other provinces' Statutes 
but assu me they contain something similar. 

Canada 

No Provision 

Nova Scotia 

No Provision 
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New Brunswick 

No Provision 

Prince Edward I stand 

No Provision 

Newfoundland 

(3) The Bills so passed shall ,. �t the close of each calendar 
year, be durably and uniformly bound and after such bind
ing shall be deposited with the M inister of Provincial Affairs 
for safekeepi ng. 

Ontario 

No Provision 

Quebec 

2S. The originals of the statutes of the Legislature and 
bills reserved for the signification of the pleasure of the 
Governor-General shall be placed in  custody of the clerk of 
the Legislative Council, who shall be known and designated 
when he acts as an officer of the .Legislature, as the " Clerk 
of the Legislature" . R. S. 1 941 ,  c. 1 ,  s. 28 .  

29. In the case of the absence or inability to act of  the 
Clerk of the Legislature for any reason , the assistant clerk 
of the Legislative Council may exercise all the powers of the 
clerk, and shall be then designated as "Assistant Clerk of the 
Legislature": R. S. 194 1 ,  c. 1 ,  s. 29. 

· 

30. Whenever the originals have been destroyed by fire 
or otherwise, a series of bound volumes .of the statutes, 
printed by the Queen' s  printer, · may, upon the order of the 
Provincial Secretary, be deposited in the office of the Clerk 
of the Legislature to serve as originals in the place of those 
so destroyed. R. S. 1 941 ,  c. 1 ,  s. 30. 

Manitoba 

No Provision. 
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Saskatchewan 
( 

s. All original Acts shall be and continue to remain of 

record in the custody of the Clerk of thr Legislative Assembly 
or such other person as is designated by the Governor in 
Council. R.S.S. 1 953,  c .  2,  s.  8. 

A lberta 

5 .  All statutes heretofore passed , now passed or passed 

after the coming into force of this Act shall be and shall con
tinue to remain of record in the custody of the Clerk of the 
Legislative Assembly. [R.S.A. 1955 ,  c. 320,  s.  5] 

British Columbia I .  

No Provision. 

A lberta Drajt�J971 

4. (1) The Clerk of the Assembly shall affix the Great 
Seal to certified copies of all Acts 

(a) intended 'for transmission to the Secretary of State 
or required to be produced before courts of j ustice, 
and 

(b) in any other case in which the Lieutenant Governor 
in CounCil so d irects. 

(2) Copies of Acts so c�rtified and sealed shall be held to 
be duplicate originals, and also to be evidence �of the Acts 
and of their contents as if printed by l awful authority. 

NoTE: Alberta's s. 6. 

Canada 

No Provision . 

Nova Scotia 

No Provision. 

New Brunswick 

No Provision. 
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Prince Edward I stand 

No Provision. 

Newfoundland 

No Provision. 

Ontario 

No Provision. 

Quebec 

66 

3 1 .  The Clerk of the Legislature shall have a seal of 
office ; and he shall affix it to the certified copies of all statutes 
intended for the Governor-General or Provincial Registrar, 
or required to be produced before the courts either within or 
without Canada,  and in all othet cases when he  thinks proper. 
R. S.  1 94 1 ,  c. 1 ,  s .  3 1 .  

32. The copies of the statutes, s o  certified by the Clerk · 
of the Legislature, shall be authentic, and shall be proof of 
the existence and of the contents of such statu tes. R. S. 
194 1 ,  c .  1 ,  s .  32 .  

33. As soon as practicable after the prorogation of  every 
session, the Clerk of the Legisla'ture shall procure from the 
Queen 's  printer a sufficient number of bound copies of the 
statutes. He shall deliver to the Lieutenant-Governor a copy 
i n  the English and French languages ,  for transmission to the 
Governor-General , as requ ired by the British North America 
Act, 1 867 , together with certified copies, in  the English and 
French languages, of  every bill reserved for the signification 
of the pleasure of the Governor-General. H e  shall also deliver 
a copy of the statutes , in the English and French languages, 
to the Provincial Registrar. R. S. 194 1 ,  c. 1 ,  s. 33 .  

Manitoba 

No Provision. 

Saskatchewan 

9. The Clerk of the Legislative Assembly shall affix the 
seal of the province to certified copies of .all Acts intended 
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for transmission to  )=he Secretary of  State , or  required to  be 

produced before courts of j ustice, and i n  any other case that 
the Lieutenant  Governor in Council rryp.y direct ; and such 
copies so certified shall be held to be dupl icate originals and 
also to be evidence, as if  printed by lawful authority, of such 
Acts and of their contents . .  R.S.S. 1965 ,  c. 2 ,  s .  9 .  

Alberta 

6. ( 1 )  The Clerk of the Legislative Assembly shall affix 

the Great Seal of the Province to certified copies of all 
statutes 

(a) i ntended for transmission to the Secretary of State 
or required to be produced before courts of j ustice, 
and ' 

' · 

(b) in any other case in which the Lieutenant Governor 
i n  Council so d irects. 

(2) Copies of statutes so certified and sealed shall be 
held to be duplicate originals, and also to be evi dence of the 
statutes and of their contents as if printed by lawful author
ity. [R.S.A. 1955 ,  c. · 320,  s. 6] 

British Columbia 

No Provision. 

Alberta Draft-· 1971 

5 .  The Clerk of the As�embly shall furnish a certified 
copy of an Act to a person applying for the same u pon 
receiving from that person such fee, not exceeding 1 0  cents 
for each 1 00 words, as the Lieutenant Governor i n  Council 
may from time to time direct. 

NoTE : Alberta's s. 7. 

Canada 

No Provision. 

Nova Scotia 

No Provision. 

New Brunswick 

No Provision. 
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Prince Edward Island 

No Provision . 

Newfoundland 

No Provision. 

Ontario 

6. The statutes sh all be printed , published and distri
buted by the Queen's Printer and Pu blisher in such manner 
as if from time to time prescri bed by the Lieutenant Governor 
in  Council and approved by resolu tion of th e Assembly . 
R.S .O.  1 960, c .  383, s. 6 ,  amended. 

Quebec 

34. The Clerk of the Legislature shall also supply cer
tified copies of any statute to any person applying for the 
same ; and for every such copy he shall be entitled , before 
del ivering it ,  to a fee of ten cents for every hundred words 
contained in the copy and certificate . 

The sums so received shall form part of the consolidated 
revenue fund , and shall be accounted for accordingly. R. S. 
194 1 ,  c .  1, s.  34. 

35. The certified copies required for the publ ic service 
shall be obtained from the Cl erk of the Legislature by the 
Provincial Secretary , \Vi th ou t the payment of any fee. R. S. 
1941 , c. 1 ,  s. 35 .  

Jl[anitoba 

No Provision . 

Saskatchewan . 

10. The Clerk of the Legislat ive Assembly shall furn ish 
a certified copy of any Act io any person applying therefor 
upon receiving from him the following fee : for each Act 
contain ing ten fol ios or less , the su m of $ 1 ; and for each 
Act conta in ing over ten fol ios , a sum equal to ten cents a 
folio for each fol io contained therein . R.S.S. 1 965 , c. 2 ,  s. 1 0. 
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Alberta 
( 

'1. The Clerk of the Legislative Assembly shall furnish a 

certified copy of a statute to a person
1 
applying for the same 

upon receiving from that person such fee not exceeding ten 

cents for each hundred words, as the Lieutenant Governor 

in Council may from tiF11e to time direct. [R.S.A. 1955 ,  

c .  320, s.  7] 

British Columbia 

No Provision. 

Alberta Drajt-1971 

6. The Clerk of the Assembly shall , I 

(a) insert at the foot of each copy of the Acts required 
to be certified a written certificate duly signed and 
authenticated by him to the effect that such copy 
is a true copy, and . 

(b) add the following words where the Act is disallowed 
after it comes into force "but d isallowed by the 
Governor· General in Council , which disallowance 
took effect on the . . . . . . . .  ' .  . . . . . . . . . . . day 
of . . . . . . . . . .  , 19 . . . .  ' ' .  

NoTE: Alberta's s. 8. 

Canada 

No Provision. 

Nova Scotia 

No Provision.  

New Brunswick 

No Provision.  

Prince Edward Island 

No Provision. 

Newfoundland 

(2) BiJ.ls . as finally passed by the Legislature shall be 
printed on paper and signed on each page by the Clerk of the 
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House of Assembly before being presented to the Lieutenant
Governor or of11cer admin isteri ng tbe  Government of New-' 
foundland for signature by h im 

Ontario 

7. The Clerk of the Assembly shall' furn ish the Queen's 
Printer and Pu blisher \Vi th a certified copy of every Act of 
the Legislature as soon as i t  has' been assented to, or, if the 
Act has been reserved, as soon as the assent thereto has 
been signified . R.S.O. 1 960 , c. 3 8 3 ,  s. 7 ,  amended. 

Quebec 
36. (1)  The Clerk of the Legislature sh all place at the 

foot of every copy which he is requ ired to certify, a certificate 
duly signed and authenticated by h im , and reading as follows : 
"True copy of the Statute of �uebec, assented to on the 
(date of assent) , the original whereof remains of record in 
my office." 

· . 

In  case the statute has been reserved for the significatiqn 
of the pleasure of the Governor-General , the certificate shall 
be altered accordingly. 

(2) In the case of originals destroyed and replaced as 
stated in  section 30 ,  the certificate of the Clerk of the Legisla� 
ture shall read as foliO\vs : "True copy of the Statute of 
Quebec (insert the year of the ?'eign of Her �Majesty and the 
chapter of the statute) , assented to on the (insert the date of 
the assent) " .  R.  S. 194 1 ,  c.  1 , s. 36 .  

DIVISION ·VII  

AUTHENTICITY O F  THE STATUTES 
37. The printing of the acts of the Legislature of Quebec 

in  the volume of the statutes of each session or , prior to the 
publication of such volu me, in , the Quebec Official Gazette, 
shall be absolute proof of the existence and contents of such 
acts. R. S. 1941 , c. 1 ,  s.  3 7 ; 2-3 Eliz. I I ,  c. 20,  s .  1 .  

D IVISION VII I  

Manitoba 
No Provision. 
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Saskatchewan 

1 1 . The Clerk of the Legislative Assembly shall place at 

the foot of every such copy so required to be certified a 

written certificate duly signed and authenticated by h im to 

the effect that it is a true copy ; and in case of an Act dis

allowed after it came i nto force, "but disallowed by the 
Governor General in Corlncil , \vhich 'disallowance took effect 

on the day of 19 " . R.S.S. 1 95 3 , c. 2 ,  
s .  1 1 .  

Alberta . 
S. The Clerk of the Legislative Assembly shall 

(a) insert at the foot of each copy' of the statutes re
quired to · be certified a written certificate duly 
signed and authenticated by him to the effect that 
such copy is  a true copy, and 

(b) add the following vlords where the statute is d'is
allowed after it comes into force "but disallowed by 
the Governor General in Council , which d isallow
ance took effect on the . . day of . . . , 
19 . . . .  " .  (R.S .A. 1955 ,  c. 320,  s. 8] 

British Columbia 

No Provision. 

A lberta Draft-· 1971 

7.-(1)  Every Act shall be construed as reserving to the 
Legislature the power of repealing or amending it and of 
revoking, restricting or modifying a power, privilege or ad
vantage thereby vested in or granted to a person .  

(2) An Act may be amended or  repealed by an Act passed 
in the same session of the Legislature. 

NoTE: Model s. 22 (1 , 2) ; Federal s 35(1 ,  2) ; 1967 Draft s 35(1 , 2) ; 
N. Ireland s. 1 2 (1) .  

Canqda 

34:.-(1)  Every Act shall be so construed as to reserve to 
Parliament the power of repealing or amending it ,  and of 
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revoking, restricting or modifying any power, privilege or 
ad,ran tage thereby vested in  or granted to any p�rson. 

(2) An Act may be amended or repealed by an Act pasted 
in the same session of Parliament.  

' 

Nova Scotia 

21.-(1 )  An enactment reserves to the Legislature the 
power of repealing or amendi ng i t  and revoking, restricting 
or modifying a power, privilege, or advantage by i t  vested in 
or gran ted to a person . 

(2) An enactment may he amended or repealed by an 
enactment passed in  the same session. 

New Brunswick 

No Provision. 

Prince Edward Island 

30.-(1)  Every act shall be construed as reserving to the 
Legislature the pov,,er of repealing or amending i t  or revoking, 
restricting or modifying a power, privilege or· advantage 
thereby vested in  or granted to a person. 

(2) An Act may be amended or repealed by an Act passed 
in the same session. 

Newfoundland 

27.-(1 )  An Act shall be construed as reserving to the 
Legislature the power of repealing or amending it and revok
ing, restricting ,  or modifying any power, privilege, or advan
tage thereby vested in or granted to a person. 

(2) An Act may be amended or repealed by an Act passed 
in the same session .  

Ontario 

13.  Every Act shall be construed as reserving to the 
Legislature the power of repealing or amending it ,  and of 
revoking, restricting, or  modifying any power, privilege or 
advantage thereby vested · in  or granted to any person or 
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party, whenever the  repeal , amendment, revocation, restric.:. 

tion or modification is considered by the Legislature to be 

required for the public good . R.S.O. 19 10, c. 225 ,  s. 13 .  

Quebec 

J l .  Every statute shall be consider�d as reserving to the 

Legislatu re, whenever required by public interest, the power 

of repealing it ,  and also of revoking, restricting or modifying 

any power, privilege or advantage thereby vested in any 

person . R.S. 1941 , c. 1 ,  s. 1 1 . 

Manitoba 

24.-( 1) A n  Act shall be construed as reserving to the 
Legislature the power of repealing or amending it and re
voking, restricting, or modify�ng a . power, privilege , or 
advantage thereby vested in, or granted to, a person. 

(2) An Act may be' amended or repeale<;l by an Act passed 
in the same session. 

Saskatchewan 

22.-(1) An Act shall be construed as reserving to the 
Legislature the power of repealing or amending i t  and re
voking, restricting or · modifying any power, privilege or 
advantage thereby vested in or granted to a person. 

(2) An Act may be amended or repealed by an Act passed 
in the same session . 

British Columbia 

10. An Act of the Legislature may be amended , altered, 
or repealed by any Act passed in the same session thereof. 
R.S. 1 948, c. 1 ,  s. 10. 

Alberta Drajt-1971 

S. An Act may be cited by reference to its chapter number 
in the Revised Statutes, by reference to its chapter number 
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i n  the volume of Acts for the year or regnal year in which it 
was enacted , or by reference to its .title,  with 6r without 
reference to i ts chapter number. I 
NoTE: M odel s. 1 9 (1 ) ;  Federal s. 33 (1) (a) ; 1 967 Draft s. 33 (1 ) (a). 

COM M ENT : The reference to "long or short" title is re
moved because of Conference' s  rule as to a s ingle title for an 
Act. 

Canada 

32.-(1)  In an enactment or document 

(a) an Act may be cited by reference to its chapter 
number in the Revised Statutes, by reference to its 
chapter number i n  the volume of Acts for the year 
or regnal year in wh'ich it was enacted , or by 
reference to i ts long title or. short title,  with or 
without reference to i ts chapter nu�ber ; and 

Nova Scotia 

19.-(1)  I n  an enactment or document, an Act of Nova 
Scotia or any other province or territory of Canada or of 
Canada  may be c ited by reference to its title or its short title, 
if any, eith<7r with or without reference to the ch apter ,  or by 
reference to the number of the ch apter of the Revised sta
tutes or Revised Ordinances or of the Statutes or Ordinances 
for the year of Our Lord or the regnal year in which the Act 
was passed . 

(2) A c itation of or reference to an Act of Nova Scotia or 
any other province or territory of Canada or of Canada ·shall 
be deemed to be a citation of or reference to the Act as 
amended . R.S . ,  c. 136, s. 19 .  

New Brunswick 

No Provision. 

Prince Edward Island 

21 .-(1)  In  any Act, regulation or document, an Act of 
the Province or of Canada may be cited by reference to its 
title or its short title, if any, either with or withou t reference 
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to the chapter, or by reference to the number of the chapter 

of the Revised Statutes or of the statutes for the year of Our 

Lord or the regnal year in which the A<;:t was passed . 

(2) A dtation of or reference to an Act shall be deemed to 

be a citation of or referenc� to the Act as amended. 1939, 
c.  23 ,  s .  22 .  

Newfoundland 

5. All Acts shall be numbered consecutively from the 
beginning to the end of each calendar year thus " No .  1 of 
195 1 " ,  or as the case may be, and in any Act, regulation,' 

instrument or document an Act may be cited by reference to 
its short title, •  i f  any , either vvith or without reference to i ts 

number , or by refere·nce to its number and the year in which · 

it was passed . 

Ontario 

I .  An Act may be cited and referred to for all p urposes by 

its title ,  or by i ts short title , or by a reference to the number 
of the particular chapter in  the revised statutes or in  the 
annual volume of statutes printed by the Queen's  Printer 
and Publisher. R.S .O.  1970 ,  c. 446, s. 1 .  

Quebec 

16. The volume of the statutes of each session shall be 
bound in cloth . The title shall be lettered on the back of the 
volume, with an ind ication of the year of the reign of the 
Sovereign during ·which such statutes were passed. R.S. 
1941, c. 1,  s. 1 6. 

Manitoba 

21.-(1)  In an enactment or document, · an Act of the 
Legislature or of any other province or terri tory of Canada 
or of Canada may be ci ted by reference to its t itle or i ts short 
title, if any, either with or ,:�,· i thout  reference to the chapter, 
or by reference to the number of the chapter of the Revised 
Statutes or Revised Ordinances or of the Statutes or Ordin
ances for the year of Our Lord or the regnal year in wh ich 
the Act was passed. 
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Saska-tchewa n 

5 .  A chapter of The Revised Statutes of Saskatchewan , I 1 
1965 , may be cited and referred to in any Act or proceeding 
whatever ei ther lJy its title as an Act, or by its short title, or 
lJy using the expression "The Revised Statute respecting 

" (adding the , remainder of the title given at the 
beginning of the particular chapter) or by using 'the expres� 
sion "The Revised Statu tes of Saskatche·wan,  1965 ,  chapter 

" (adding the nu m her of the particular chapter in the 
copies printed by the Queen's Printer) . R.S.S. 1965 ,  c. 2 , s. s .  

6 .  An Act passed subsequently to the coming into force 
' of The Revised Statutes of Saskatchewan, 1 96 5 ,  may lJe cited 
and referred to for all purposes : 

B . C. 

(a) by reference to the short title, i f  any, of the Act ; or 

(b) lJy reference to the number of the chapter contain� 
ing the enactment being cited or referred to as it 
is numbered in the volume of the Acts passed in 

I 

the session of any calendar year or years , stating 
the year or years in which the session \Vas held , and 
w.here more than one session is held in a calendar 
year lJy also stating the number of the session ; and 
any particular part of the enactment may be cited 
lJy reference to the section or sulJsection of the Act 
in ,\,h ich the part l Jeing cited or referred to is con� . 
tained . R S S  195 .1 , c. 2 , s. 6  

54. ( 1 )  An Act included in any revision of the Statutes 
of British Columbia may be cited 

(a) l >y its title as an Act or hy its short title (if any) , 
and ,  in the case of any revision prior to the revision 
of which th is Act forms part, by reference also to 
such revision ; or 

(b) by reference to the revision and the chapter therein 
of the Act. 
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(2) Any other Act may be cited by reference to its short 
title (if any) , or by reference to the regnal year , or to the , 
year of our Lord in \:vhich it was passed , and the chapter ; 
and any reference to a year shal l ,  unless the contrary is 
expressed , be deemed to be a reference to a year of our 
Lord. 

' 

· (3) Where two or more Acts bear the same short title, 
any citation by reference to that short title shall be deemed 
to be a citation of the latest Act of the Legislature which 
bears that short title. 

(4) Any citation of or reference to any Act or enactment 
shall , unless the contrary intention appears, be deemed to 
be a citation of or a reference to that Act or enactment as 
amended. R.S. 1 948 , c. 1 ,  s. 54. 

Here follow sections 53 ; 54, 55 ,  56 and 57 of the British 
North America Act under the heading " l\Ioney Votes : 
Royal Assent" , and section 90 \Vhich applies the provisions 
of the Act respecting Money Votes to the Legislatures of 
the Provinces. 

Then follows the debate in the Senate of Canada on the 
Federal Disallowance of Provincial Statutes. See Senate 
Debates for June 27 and J uly 3 ,  1 9 73  at pages 781  to 792 
and 810 to 8 14. 
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APPEND I X  B 

LEGISLATIVE DRAFTING WORKSHOP 

(See Pitge 20) 
Report on the Revzew and Revzsion of the 

4 1Discussion Draft of the Rules Qf Dmfting" (1 970) 
a 'nd the 

J IObservations and Suggestions on the Drafting of Legz'slution" (1949) 
The Leg islative D raft i ng Workshop , as a resul t of a motion in ' 

1 969 (see 1 969 Proceed i ngs , p .  1 8) and a d iscussion of various 
reports on th e R ules of Draft ing pu iJl ished in  1 949,  prepared a 
revision of those Rules wh ich appeared as a " D iscu s�ion Draft of 
th e Rules of Draft in g" i n  the 1 9.70 Proc-eedings at  pp.  19-22 .  
At the  

' 1 9 7 1 1peet. i ng ,  i t  was proposed to si m il arly rev.ie\\' reports 
on the " O bservations and Suggest ions on th e Drafting of Legis
lation" (wh ich ·were fou nd at pages 3 1  to 34 of t h e  1 949 pu bl ica

tion) but in effec t postponed the proj ect at the m eeting after 
hearin g  an astute discou rse <m tl1e Rules and Ous'ervations by 
Dr.  El mer A. Driedger (see 1 9 7 1  Proceedings pp.  20-24) . · The 
result was a motion in these terms · ' 

" :i\Ioved hy l \Ir.  Acorn , secon
'ded hy 

·
� I r. H igenuo t ta m ,  that 

a com m i t tee he con st i tu ted consis t ing of  the represen tatives of 
Alberta, Canada and "\ I an itoha, and th at this com m i ttee be 
instructed 

(a) to rewrite the " Discussion Draft" (pages 19 to 22 of the 
1970  rroceecl ings) h aving regard to the remarks and 
critic i sms made by l\Ir.  Driedger ; · 

(b) to review , on the same basi s ,  the 4 1 0bservat.ions and 
Su ggeslions on the Drafti ng of Legislation" conta ined in 
Uniformity of Legislation in Canada-an Outline and 
Rules of Drafting (1949) with a view to, determ ining those 
subj ects in it that mig h t.  be dealt ·with in t he redraft ; and 

(c) submit th e redraft at the 1 97 2  meeting of the workshop."  

\Vhile the minutes do not indicate th is , I had undertaken at the 
meeting to prepare an initial redraft wh ich vwuld then be sub
mitted to the other j urisdictions-Canada and 1\ J anitoba-so 
that we could have something to use as a basis for discussion in 

order to eventually come up with the redraft contemplated by 
clause (c) of the motion . I was u nable to fulfil my u n d ertaking in 
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1 ' time for the 19?2  meeting but this was of no consequence as the 
Workshop was fully occupied with the Interpretation Act at that 
meeting and could not have dealt with anyth ing more. In this · 
attempt at now fulfilling my undertaking in time for the 1 973  
meeting, it is realized that time will not now permi� 111y initial 
redraft to be distributed to the l\Ianitoba and Canada repre
sentatives in sufficient time to have a report ,submitted by the 
three j urisdictions. However, rather than have nothing before the 
meeting, I am d istributing this report to all of the representatives 
across Canada with the hope that it can provide a basis for dis
cussion in 1973 .  This is admittedly presumptuous on my part, in 
the

. 
view of what the motion calls for, and I apologize on that 

account and for my inabil ity to produce this material sooner. 
In mitigation, may I say only that it would probably have been done 
sooner if it had not been for my additional ·workload as Secretary 
of the Conference. 

Dr. Driedger's paper in 1 9 7 1  dealt with the Rules ·of Drafting 
only

. 
and began by classifying them thus : 

"The present rules are a mixture of three classes of instruc
tions : 

( 1 )  rules of structure--e.g . ,  form, style, arrangement; 
etc. ; 

(2) rules of language (grammar and syntax)-e.g. , voice , 
tense, mood , words and expressions ; 

(3) rules of drafting (composition)-e.g . ,  5 (7) (8) , 1 5 .  

Class ( 1 )  i s  designed to secure uniformity in  structure, so that 
statutes of the different provinces look alike. This is a desir- . 
able objective, and is . no doubt designed to promote the 
acceptance of uniform drafts. l\ Iost of the rules fall into th is 
class. 

Class (2) has to do m ore with language generally than \:vith 
legislative expression. The rules are in the field of grammar 
and syntax, rather than composition. About seven or eight 
rules fall into this class. 

Class (3) deals with the composition of legislation. There are 
only two or three." 

He \vas heavily critical of the 1 949 Rules of Drafting and 
seriously questioned whether classes (2) and (3) are rules· at all .  



He clearly il)dicated , both in the paper and in the discussion 
follo,:ving i t ,  thai he h ad abandoned any idea of prescribing 
categorical rules to he follmved in 1egislative drafting apart perhaps 
from the strictly mech anical rules in h is class (1 )  which he preferred 
not to call " Rules of Drafting" but rather " Rules of Form and 
Style" or someth ing sim ilar. He refers to them elsewhere as 
" Formal ities" .  

The motion in 1 9 7 1 h ad in  mind an attempt at reviewing the 
Discussion Draft of the Rules of Drafting prepared in 1 970  and I 

also the "Observations and Suggestions on the Drafting · of 
Legislation" from the 1949 publ ica't ion with a view to categorizing 
them generally along the l ines of the three classes I mentioned . 
This I have attempted to do in the �chedule to th is report. I offer 
these comments on the Schedule : 

1 .  1 h ave made n o  attempt to revvri te rules. 

2 In the citation� following each item , " Ru�e"  refers to 
numbered rules in the " Discussion Draft of the Rules 
of Drafting" of 1 9 70.  

3 .  Note ' that I have retai ned the sequence of the Rules as 
they appear in  the 1970 Proceedings although subsequent 
editing \:Vii i  l ikely result  in rearrangement in a few places. 

4 No attempt has been m ade to \veed out any of the i tems 
thai Dr. Driedger criticized or that he suggested be 
omitted I feel that a value j udgment on these should be 
left to · the \Vorkshop i tself .  I have, hovvever, indicated 
in notations the' ones h e  criticized · 

S .  ln  choosing the Part in  which to place a given rule, I 
have tried to follow Dr. Driedger' s  three classes as closely 
as possible. His paper indicates generally \:vhere he feels 
each should fit  but there may be arguments a!Jout my 
choice in a few cases. I have also, in my choice of headings 
of each .Part,  followed h is own choice of "rules of structure" 
and "rules of language" and-wi th a slight variation
"rules of drafting (composition) " .  As to rules of structure, 
he had suggested the choice of " rules of form and style" 
or something similar but for now I felt that "ru les of 
structure" gave the best connotation that these are the 
more mechanical kind of rules that guide draftsmen in 
setting up the format of an Act. 
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In view of Dr.  Driedger's paper, it may be that only 
Part 1 should refer to " Rules" . He questi<med whether 
Parts 2 and 3 should be there at all but, assuming they· 
remain, there is a further question as to whether they 
should still be enabled by the description "r,ule" at all . 
We might consider a better descriptive term to indicate 
that these are generally recognized g1,1 ides in legislative 
draftsmanship, not rigid commandments. 

6. Clause (b) of the motion requires a revi�w of the "Observa
tions and Suggestions on the Drafting �egislation" with 
a view to determining those subj ects in i t  that might be 
dealt with in the redraft of the rules. I have reviewed the 
Observations and Suggestions but have declined here to 
fit any of them into any of the three Parts in the Schedule. 
Observations 1 to 7 simply don't  fit. As to the remainder, 
many appear to be largely elaboration� on some subjects 
already dealt with in the Discussion Draft of the Rules 
of Drafting. Others, in my view, cannot qualify as rules 
at all or are generally disregarded by Canadian draftsmen. 
My suggestion here is that the Workshop itself should 
examine Observations 8 to 2 1  to see if  arty of them should 
be added to the Parts in the Schedule. 

Edmonton. 
July 6,  1 973.  

Respectfully · submitted , 

Glen W. Acorn , 
Legislative Counsel for A lberta. 
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SC H EDULE 

LEGISLATIVE DRAFTING 

PART 1 

, RULES OF ST RUCTU RE 

1 .  Every draft u niform Act shall have only one ti tle.  
[Rule 1 ( 1 )  1 11 part] 

2 .  Where expressions or \'>'ords are defined in  an Act, they shall 
be grouped in a separate section ':vh ich shall be the first section of 
the Act.  

[Ru.Ie 2 (1) ]  

3 .  ( 1 )  Provisions respecting the interpretation o r  application 
of an Act shall follow the definition section . 

( 2 )  A complex Act may be divided into " Parts·" but shall not 
be so d ivided unless the subjects are so d ifferent that they may b.e 
appropriately embod ied in  separate Acts 

' 

(3) General provisions shall 'follow the defini tion section or the 
interpretation or application section, if any. 

(4) Special and exceptional provisions shall follow the general 
provisions. 

(5) Transitional and temporary provisions shall be placed at 
the end of the Act. , 

[Rule 4] 

4. ( 1 )  Sections shall be numbered consecutively by Arabic 
figures throughout the Act whether or not the Act is d ivided into 
Parts. 

(2)  Sections shall be divided into subsections where d ivision 
is necessary in order to avoid undue length and complexity. 

(3) Subsections shall be nu !'nbered consecutively by Arabic 
figures in brackets 

(4) A subsection , or a section that does not contain sub
sections, may contain fwo or more clauses indented and lettered 
with i talicized letters in  brackets commencing with (a) , if the 
clauses are preceded or followed by general words applicable to 
both or all of them 
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(5) A clause may contain two or more subclauses, further 
indented and numbered with small Roman numera�s in brackets 
commencing with (i) , if the subclauses an� preceded or followed by 
general words, within the clause, applicable to both or all the 
subclauses. 

(6) Where it is necessary to insert a new section, subsection, 
clause, subclause or paragraph to an Act, the 'decimal system of 
n.umbering adopted by the Conference shall be used to designate 
the insertion. 

, (7) A subsection , or a section that does not contain sub
sections, should contain only one sentence. 

[Rule 5 (1) to (7)] 

5 .  (1) Where an Act is lengthy, heading� may be used to 
aid visualization of its provisions. 

' ' 

(2) Headings should be used sparingly. 
[ Rule 6] 

6. (l) A reference to another section, subsection, clause or 
subclause shall identify .the section , subsection, clause or subclause 
by its nurpber or letter and not by such terms as ' 'preceding" , 
1 1following" or "herein provided".  

(2) The words "of  this Act" shall not be used unless necessary 
to avoid confusion where reference is made also to another Act. 

[Rule 14] 

7 .  (l) Marginal notes shall be short and shall describe but .  
not summarize the provisions to which they relate. 

(2) When read together, marginal notes shall have such a 
consectJtive meaning as will give a reasonably accurate idea of 
the contents of the provisions to which they apply. 

(3) Marginal notes shall be in substantive form.  

(4) Marginal notes shall be  included in  all drafts of  uniform 
Acts for sections and subsections. 

[Rule 1 6] 
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PART 2 

RULES OF LANGUAGE 

Title 
1 .  Where po$sible , the name of the province or the word 

" Government" shall be avoided as the first word of the title of 
an Act. 

Definition Section 
lRule 1 (2)'] 

2 .  (2) The expression "means and includes", shall not be 
used . 

[Rule 2 (2)) 
Voices 

3 .  In  general the active voice shall be pr�ferred to the passive 
voice but when the passive voice is used every care shall be taken 
to ensure that the legal subject is expressly mentioned or clearly 
u nderstood from the context. 

[NOTE: See Dr. Driedger's criticism of. this.] 
[ Rule 7] 

Tenses 

4. (1 )  The present tense of the indicative mood shall be used 
to describe the case or condition in which a law is to operate 
unless the case or condition contemplates a time relationship 
between ev�nts wl!en the past tense , indicative mood , may be 
used with the present tense, indicative mood , to express the time · 

relationship between these events. 

(2) The present tense of the indicative mood shall be used 
to express a rule of law. 

[Rule 8) 
Moods 

5 .  ( 1 )  The indicative mood shall be used in stating a case 
or  condition whether preceded by "where" , "when" or "if" or 
any variation on those introductory words. 

(2) The indicativy mood shall be used in  stating a rule of 
law, and the imperative in stating a rule of conduct. 

(3) The subj unctive mood shall not be used except to state 
a contrary-to-fact situation or fiction of law when the use of that 
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mood will make the intended meaning of the legislative sentence 
clearer. · 

[Rule 9]  
Words and Expressions 

6. The word "may" shall be used as permissive qr empower
ing and the word 1 1Shall" to express the imperative. 

[Rule 10] 
Spelling and Capitalization 

7. (1)  Spelling shall be in accordance with the Shorter 
Oxford English Dictionary, unless another spelling is in common 
usage. 

(2) Capital letters shall be used only where necessary. 

PART 3 

RULES OF COMPOSITION 
Title 

1 .  The title of an Act should be as short as possible. 
[Rule 1 (1)  in part] 

Objects or Purposes 

2. The objects or purposes of an Act should be deduced from 
the Act itself and shall not be enunciated in an individual section. 

[NoTE: This was not in the 1949 Rules.] 
[Rule 3] 

3. Long sections and long subsections should be avoided. 
[Rule 5 (8) ] 

[NoTE : Dr. Driedger, at p. 20 of the 1971  Proceedings, criticized this as being 
so vague as to be no guide at all. The same would apply also to 
1 above, presumably.] 

4. The cases or conditions should be stated first followed by· 
the rule, unless the rule is to apply to several cases or conditions 
in which event it may be found advisable to state the rule and 
follow with the cases or conditions. Where both cases and con
ditions are expressed , cases should precede conditions. 

[Rule 5 (9) ] 
[NoTE: Dr. Driedger - at p. 22 of the 1971 Proceedings - characterized this 

as "nonsense".] 

5. The use of the expression "provided that" m its various 
forms to denote a proviso should be avoided . 

[Rule 15 ]  
[NoTE: Dr. Driedger suggested - at p. 22 - that its equivalent in the 1949 

Rules be omitted.] 
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APPENDIX C 
(See Page 24) I 

1973  AGEN DA 

OPENING PLENARY SESSION 

1.  . Opening of Meeting 

2 .  Minutes of Last Meeting 

3. President' s Address 

4. Treasurer's Report and Appointment of Auditors 

5 .  Secretary's  Report 

6. Appointment. of Resolutions Comm'ittee 

7 .  Appointment of Nominating Committee 

8.  Publication of Proceedings 

9 .  Procedure of  the Uniform Law Section 

10 .  Report of the Special Committee on International Conven
tions on Private International Law 

' 

1 1 .  Proposal by Mr.  Thorson re Financial Assistance for Research 

1 2. Next Meeting 

1 3. Adjournment 

UNIFORM LAW SECTION 

1 .  Age o f  Consent to Medical , Surgical and Dental Treatment
Report of Ontario Commissioners 

2 .  Amendments to Uniform Acts-Report of R .  H .  Tallin 

3 .  Condominium Insu rance Provisions-Report of Manitoba 

Commissioners 

4. Consumer Sales Contract Form - Report of Manitoba 
Commissioners 

5 .  Contributory Negligence (Tortfeasors) - Report of Alberta 
Commissioners 

6. Evidence : The Rule in Hollington v Hewthorn - Report of 
Alberta Commissioners 

7 .  Family Relief (Dependants' Relief Act) - Report of Sas
katchewan Commissioners 
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1 •  8.  Frustrated Contracts - Report of British Columbia Com
missioners 

9. International Convention on Travel Agents - Report of 
Quebec Commissioners . 

1o. Interpretation Act - Report of Alberta Commissioners 
11. Interprovincial Subpoenas - Report of ).\1anitoba Com

missioners 

12. Judicial Decisions Affecting Uniform Acts - 1972 - Report 
of Nova Scotia Commissioners 

· 

. 

13. Law Reform - Reports of Law Reform Commissions 

14. Limitation of Actions - Report of Alberta Commissioners 

15. Minimum Age for Marriage - Report of Canada Com-
missioners 

I 

16. Pleasure Boat Owners' Accident Liabil ity - Report of 
Manitoba Commissioners 

17 .  Presumption of Death Act - Report of Nova Scotia Com
missioners 

18. Protection of Privacy (Collection and Storage of Personalized 
Data Bank I nformation) - Report of Canada Commissioners · 
and the Federal Task Force Report 

19. Protection of Privacy (Credit and Personal Data Reporting) 
- Reports of Ontario and Quebec Commissioners 

20. Protection of Privacy (Evidence) - Report of Quebec Com
missioners 

2 1 .  Protection of Privacy (Tort) - Report of  Nova Scotia Com
missioners 

22. -Reciprocal Enforcement of Custody Orders - Report of 
Manitoba Commissioners 

23. Reciprocal Enforcement of Maintenance Orders Act - Report 
of British Columbia Commissioners 

24. Statutes Act - Report of Nova Scotia Commissioners 

25 . New Business 
(a) Proposal by Newfoundland Commissioners re Bills of 

Sale Act 
(b) Submission by Mrs. W. L. Porteous,  Ottawa on " Need 

for Reform in Laws regarding I llegitimates in Canada" 
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(c) Copyright in Conference Proceedings 
(d) Pr�posal to revise the Uniform provision for Appoint� 

ment of Beneficiaries 1Under Employee Pension Trusts 
and Plans 

(e) .Other 

CRIMINAL · LAW SECTION 

1 .  Section 3 1 2 - Criminal Code 

2 .  ldentity of Victim in Sexual Assault .  Cases 

3. Bail for Accused Person After Conviction but Prior to 
Sentence 

4. Sections 82 (1)  and 97 ( 1 ) - Criminal Code 

5 . Procedure for Bail Estreatal - ·sections 704 and 705 : -
Criminal Code 

6. Recording Suspension of Drivers' Licences 

7 .  Section 2 3 5  - Criminal Code - Power to Search 

8. Part XXI I I  Criminal Code - Hearing of M otions for Pro
hibition or Mandamus by the Court of Appeal 

' 

9 .  Recommendations of the Canada Safety Council for Sug
gested Changes to the Criminal Code Relative to Traffic 
Safety and the Use of Beverage Alcohols and Other Drugs 

1 0. Appointment of I ndependent Laboratory Technicians as 
1 1Qualified Technicians" for Purposes of Administering 
B reathalyzer Tests 

' ' 

1 1 .  Absolu te and Conditional Discharges · 

1 2 .  Safety Locks for Guns 

1 3 .  Annual Grant to the Canadian Association of Provincial 
Court Judges 

14. I mprisonment in Default of Payment of Fine 

1 5. Section 1 7 1 - Criminal Code - Creating a Disturbance 

1 6. Study Papers of Federal Law Reform Commission 

17 . Section 629 (1)  - Criminal Code 

18 .  Provision for Bring�ng Treaty Indians Resident on Reserves 
on to the Juror' s  Rolls 

19 .  Eleventh Report on Evidence of the Criminal Law Revision 
Committee, Great Britain 
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20. Section 750(2)  - Criminal Code 

21 . Oral Pre-Sentence Reports 

22 .  Arrest Without Warrant of Witness Who Absconds or Fails 
to Attend 

23 . Disposition of Long Outstanding Warrants ' of Committal 

24. Duplicate Breathalyzer Tests 
' 

25. Invasion of Person's Privacy by Harassment . 

26. Majority Verdicts in Jury Cases , 

CLOSING PLENARY SESSION 

1 .  Report of the Criminal Law Section 

2. Report of the Resolutions Committee - appreciations, etc. 

3. Report of Auditors 

4. Report of the Nominating Committee 

5. Close of Meeting 
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APPENDIX D 
(See Page 21) 

TREASURER'S REPORT 
for the year ending August 20th, 1973 

Balance on hand at beginning of fiscal year $ 8,502.86 

Receipts 
Annual contribution by all participating jurisdic-
tions (10 at $1 ,500 and 3 at $7 50) . $17,250.00 

Rebate of Federal Sales Tax re 1970 agenda and 
proceedings . 635.77 

Rebate of Federal Sales Tax re 1971 P
'
roceedings 1 ,202.95 

Rebate of Ontario Sales Tax re 1971 Proceedings 561 .38 

Bank interest 227.29 

Disbursements 
Bulletin Commercial Printers for 1972-73 letter-

$19, 877.39 

head $ 30.24 

L'Action Sociale Limitee for 1972 agenda 60.00 

Secretarial Assistance . 

N able Scott ,for prin�ing 1972 proceedings 

1 ,250.00 

6,184.75 

19,877 .39 

$28,380�25 

$ 7,524.99 $ 7,524.99 

Cash in bank 15th August, 1973 . 

Cheque outstanding payable to Noble Scott for 
printing 

Balance on hand 

$27,040.01 

6, 1 84. 75 

$20,855.26 20,855.26 

$28,380.25 

ARTHUR N. STONE 
Treasurer 
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APPENDIX E 
(See Page 21) 

SECRETARY'S REPORT 
1972-73 

Publication of 197 2 Proceedings 

The resolution adopted last year ( 1972  Proceedings ,  page 23) 

directed that the new Executive be instructed . to print the Pro
ceedings in such manner as they may decide . . The Executive 
decided to ask for tenders and accordingly a total of eight tenders 
were su bmitted , one from a firm in Edmonton, one from Winnipeg 
and six from Toronto. The contract v1ras awarded to Noble Scott 
Company Limited of Toronto which submitted the lowest bid on 

a per page basis. The total cost of printing th� Proceedings was 
not kno·wn at the time  of \vriting. I obtained a ruling from the 
Dist�ict Excise Tax Office in Edmonton to the effect that the 
197 1  Proceedings would have qualified for an exemption from 
Fede·ral Sales Tax if it had been sought. Noble Scott Company 
Limited vvas instructed to apply for a similar exemption for the 
1972 Proceedings which it received . The use of this procedure in 
future will hopefully obviate the need for paying federal sales tax 
and later applying for a refund. 

The copies of the 1972  Proceedings were s·ent out by the 
printers in late July, considerably later than in past years. This 
was unfortunate but was due in part to my O\Vn inability to pre
pare the manuscript as soon as I would have liked because of 
the workload of our fall session in Alberta, in part to the time 
taken in the tendering procedure and in part to the delays in . 
printing. I hope that this . inconvenience was to some extent 
alleviated by the d istribution of copies of the manuscript of the 
Proceedings of the Uniform Law Section to the Local Secretaries 
for distribution in  turn to their respective colleagues. 

Sales Tax 

Refunds of sales tax were obtained in respect of the 197 1 
Proceedings from the Federal Government ($1 202.95) and the 
Ontario Government ($5 6 1 .38) . 

Appreciations 

I n  accordance with the resolution adopted at the Closing 
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Plenary Ses9ion at the 1 97 2  Conference ( 197  2 Proceedings page 
66) , letters of appreciation were sent to all concerned . 

Reports of Law Reform Commissions 

A numLer of tl�e  law reform bodies in Canada sent me a 
supply of copies of , various reports and working papers that they 
had . issued during the past year since the last Conference and I 
in turn d istributed them to the respective Local Secretaries with 
the request that they inform their fellow Commissioners af!d rep- , 
resentatives of the existence of them in the event that they might 
wish to obtain copies of their own.· The reports and vmrking papers 
so d istributed were as follows : 

Law Reform Commission of British
' 
Colt/mbia: 

-Report on Debtor Creditor Rela tionships, Part 2 ,  Mechanics 
Lien Act : Improvements on Land. 

-Report on Debtor ,Creditor Relationships, Part. 3, Deficiency 
Claims and Repossessions. 

-Report on Civil Rights (Project No. 3) Part 1 :  Legal Position 
of the Crown ( 1 972 ) .  

-Annual Report 1972 .  
-Working Paper No 8 :  Debtor-Creditor Relationships (Proj ect 

No. 2) - Part IV : Pre-Judgment Interest (M arch , 1973) .  
-Working Paper No.  9 :  Costs of  Accused on Acquittal (1\'Iay, 

1973) . ' 
-Interim Report on the Law of Evidence (Project No. 10) ,  

1973 .  

A lberta Inst£tute of Law Research and Reform: 

-Report No. 1 1 :  Common Promisor and Promisee - Convey
ances 'vith a Common Party. 

-Report No. 1 2 :  Expropriation.  

Manitoba Law Reform Commission: 

-Reports and Recom mendations 1 97 1 .  
-First Annual Report 1972 .  
-Report on  "Section 45 o f  the Offences Against the Person 

Act, 1861"  (July 2 1· ,  1 972 ) .  
-Report No .  9 :  Report on a Review of  "The Privacy Act" 

cap. P125  and the proposed amendments to the Criminal 
Code expressed in Bill C-6 (September 1 1 ,  197  2) . 
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-Report No.  1 0 :  Report on the Abolition of Inter-Spousal 
I mmunity in Tort (December 19 ,  1972) . 

-Second Annual Report 1973 .  
-Report No. 1 1 :  Report on the Advisability of  a Good Samari-

tan Law in M anitoba. 
· 

-Report No. 1 2 :  Report on Section 1 10 of the Real Property 
Act. 

Nova Scotia Law Reform A dvisory Commission: 

-Annual Report 1 9 7 2 .  

international Institute for the Unification of Private Law ( Unidroit) 

Last year the Conference dealt with a letter d ated M arch 10 ,  
1972 from M r. Mario M atteucci ,  Secretary General of Unidroit 
(1972 Proceedings, Appendix H, Page 92 .  Incidentally this was 
the same letter that was referred to in the Se2retary's Report at 
page 78. )  The letter discussed the forthcoming Fifth· 1\Ieeting of 
the organizations concerned with the Unification of Law scheduled 
for 1973 .  The letter indicated that the Governing Council of 
Unidroit had decided on six topics and asked the Conference for 
its views on which topics it would prefer to have placed on the 
Agenda. Accord ingly resolution was passed ( 1972  Proceedings, 
page 29) stating that priority be given to the following matters 
in this order : 

(a) Problems raised by mixed law systems. 
(b) Uniform Law as a means .of technical assistance to 

developing countries ; 
(c) Problems arising from the drafting up and translation of 

these uniform law rules in several national languages. 

Under a letter dated October 3 1 ,  1972  1\lr .  Matteucci ·wrote 
to say that the great majority of the organizations involved had 
come down in favour of the following : 

(a) Methods of coordinating the activities of the various 
international organizations and of organizing team work 
among the same,  and 

(b) Uniform Law as a means of technical assistance to de
veloping countries. 

Under a further letter from 1\ l r. Matteucci which I received 
on February 16 ,  1973  the Conference was extended an invitation 
to attend the Fifth M eeting of the Organizations to be ,held on 
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April 24 to 26 and the above tv·.ro i tems mentioned in l\·1 r.  1\ I at
teucci 's  lettfr of October 3 1 ,  1 9 72  were the only items on the 
Agenda . 

We were asked to respond to th is invi tation by i\I arrh 1 , 1 973 . ' 
that is,  within two ,�,,eeks of the d ate on ·wh ich I rece ived it. I 
immed iately sent copies of the invitation to members of the 
Execu tive so that ' we could conduct a vote by telephone . The 
response by the Execu tive was m ixed bu t the consensus was that 
the Con ference sh ould not  send a represen tative to the m eeting. 
M r. :Vl atteucci was informed accord ingly . While it  was difficult  in ' 
any event to organ ize anything in  vie·w of the short notice it is 
suggested that this matter be aired again ·with a view to deter
min i ng whether the Conference can be better organized to respond 
to any; future invitation . I t  \:Vould be preferable, if anyone is to 
attend on beh alf of the Conference that he be named su ffi.ciently 
ahead of t i i11 e to a1lo·w him to prepare for the meeting and make his 

· travel arrangements.  

I received a lett�r last week from M r. M atteu cci ind iC'ating that 
there will ue another sim ilar meet ing of the organizations before 
1 97 6  as the frequency of such m eetings varies between three and 
five years. He indicated that the ,Conference would be informed in 
good t ime of the d ate of the next mee t ing and of the Agenda for it. 

Third World Congress on Medical Law 
Under a letter dated December 1 1 ,  1 9 7 2 ,  M r. R. Dierkens , 

Secretary Cen eral of the Third \:Vorld Congress on M ed ical Law 
extended an invitation to the Conference to attend th is Congress 
which ,�ras to be held a t  the Un iversity of Ghent ,  Belgium from 
August 1 9  to 23 ,  1 973 .  The invi tation was declined partly because 
th e d ates for i t  overlapped the Conference dates in  Victoria and 
partly because th e Agenda did n ot a ppear to warrant the expense 
of the Conference in sending a representative. l t may be th at the 
invitation was extended by reason of the Con ference ' s work in 
past years on the Uniform H uman Tissue Gift Act and i ts pre
decessors . 

Procedure oj the Umjorm Law Section 
I n  accordance with my undertak ing ( 1972  Proceedings page 66) 

I have prepared a s u m m ary of the " Rules Respecting the Organi
zation and Procedure of the Uniform Law Section " which is 
attached as Schedule 1 to this Report. Copi.::s \Vere mailed to the 
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Local Secretaries on July 6 ,  1 9 7  3. I t  is hoped that, with the rules 
being thus expressed in concise draft form , a re-examination qf 
the Conference Procedure might prove useful .  It is apparent that 
many of the rules are universally ignored and that either the entire 
set of rules should be overhauled to conform with current practice 
or the practice should conform to the rules. · 

f1we�tory of Publications 

I thought it would be useful to compile an inventory of the 
publications in the Secretary's custody. The · results are rather 
interesting. A copy is attached as Schedule 2 to this Report. 

The Need for Assistance to the Secretary 

In his report last year my predecessor, M r. Normand , indi

cated his efforts to obtain assistance from the university sector of . 
the legal· profession without success. In  view o'f this and my con

versations with him ,  I was persuaded that a similar effort in 
Edmonton vvould be futile. Instead , I wrote to the Dean of Law 
at the U niversity of Alberta in an attempt to interest a second or 
third law student to become an assistant secretary. The letter was 
posted at the law school but received no response. 

Later it  was suggested that we might have more success if we 
were to obtain the services of a retireq or sem i-retired lawyer or a 
married fe

.
male lawyer not in active practice. This appears on its 

face as though it will be a more successful approach even though 
I am not a•:vare of anyone of that description in the Ed monton 
area vvho might be available for the position. I feel strongly that 
this approach should be pursued and I •vrote the Local Secretaries 
asking that they and their respective colleagues try to come up 
with possible candidates for the position . I t  would be preferable· 
if the secretary and the assistant secretary reside in  the same city 
so that they could be in close contact with one another. 

If an assistant secretary is found , it might be desirable to have 
him attend the annual meetings at the Conference's expense and 
to record the minutes. I found that the preparation of the minutes 
and of the manuscript for the Proceedings was the single most 
time-consum ing job during the past year. 

The Conference has for some time recognized the need for 
assistance to the Secretary and , after my own experience in the 
position , I wish to underline this need in the hope that greater 
efforts may be made to engage an assistant. 
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VJith or \:vithout the services. of an assistant secretary, there 
are certairi useful projects that could be. undertaken and which 
could be assigned on an individual contract basis. They are : 

, I 
-A ne\:v consol idation of the l\ I odel Acts of the Conference. 
-A complete review arid research of the Table of l\'Iode! 

Statu tes with a vie\:v to also h aving a new kind of tabula
tion to replace the one that has appeared i n  the Proceedings 
for so many years and which is  now becoming rather 
cumbersome i n  view of the larger number of l\ Iodel Acts. 

I 

-A complete overhaul of the cumulative index to correct 
errors and omissions. 

General 

ft shou ld not be inferred from m y  earlier remarks that 1 was 
entirely vvi

.
thout  help. I am very grateful  for the assistance th;ough

out the year of my \:v i fe June in con1pi l ing the i nventory of pub
l icat ions and handling much of the correspondence and also to my 
secretarial staff and ' i n  particular to M iss Linke� 1\ I rs. ( ;eorgina 
:Vlorrical and 1\'Irs .  Debbie Johnson . 

I have, j ust informed the Executive of my inten tion not to 
stand for re-election .  This deci'sion was made only vvithin the last 
week and after a careful assessment of my employer ' s  legislative 
program for the coming Fall sitting and for 1974. (When I assumed 
office as Secretary , I was not able to anticipate an increase in this 
workload or the changes in the pattern of that workload caused 
by tvvo sittings a year. Nor d id I anticipate that I would be unable 
to obtain an assistant  secretary.) I n  any case , I h ave come  to this 
decision with considerable reluctance . as I have found the ex
perience to h ave been interesting and enj oyable and I leave it ' 
with the hope that I have made some contr ibution, however small , 
to the work of the Conference. 

Edmonton 
August 7 ,  1973 

Respectfully subm itted , 

Glen W. Acorn , 
Secretary 
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SCHED ULE I 

Summary of the "Rules Respecting the 

Organization and Procedure ·of the 

Uniform Law Section" 
' 

[NoTE: These Rules were published in 1 957 and a�e subtitled "Report of Sp�cial 
Committee, composed of M r. Rutherford as Cha1rman and Messrs. DesBnsay, 
Driedger, Leslie, Muggah, Ryan and Treadgold, as amended and adopted by the 
Conference" . The following is an attempt at ex�racting the actual rules in the 
report from the rest of the text and stating those rules in  a concise form without 
altering their substance. After each draft rule is found the portion of the text of 
the report from which it was derived and also in some cases other portions of the 
text of the preliminary part of the report that relate to the subject-matter of 
the rule. In  these latter cases, the text is shown in outline. In this way, almost all 
of the text of the 1957  Report has been reproduced he11'e ] 

1 .  (1) A recommendation that a matter be placed on the 

agenda must be received by the Secretary not less than one month 
before the annual meeting at which the recom mendation will be 
made. 

(2) A recommendation received after the deadline and before 
the annual meeting will not be considered until the next annual 
meeting u nless the Conference determines by resolution to hear it .  

1 A recommendation that a matter be taken up by the · 
Conference must be in  the hands of the Secretary not 
less than one m onth before the next annual meeting. 
Otherwise it  will not be considered until the next follow
ing meeting, unless the Conference by resolution decides 
to consider it at once. 

· · 

2 .  No uniform Act or maj or part of an Act will be considered 
unless there is a reasonable possibility that at least four juris
dictions desire the legislation and would likely adopt it ,  which 
may be determined either 

(a) by receiving such advice from the jurisdiction requesting 
consideration of the legislation , or 

(b) by inquiry at the meeting, 

and this rule should only be waived by unanimous consent of 
those present at the meeting. 
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2 .  (1)  I t  should u e  a genera l rule thaT the drafting of  a uni� 
f6rm Act, or a m aj or Part of an Act, will not be taken up 
unless the Conference is satisfied that there is a reasonable I 

· possibi l i ty that at least four j urisdictions (of wbich the 
Dominion may be one in  matters in vvh ich i t  has an 
interest ,  e .g , The Vital Statistics Act) \:vould like to have 
a uniform Act ori· the su' bject,  and that they would 
(except, of course , in the case of the Dominion) be l ikely 
to adopt it ,  subject, of course , to approval of the pro� 
visions thereof when i t  is completed 

(2) This probability or l ikelihood may be · ascertained m 
either of tvw ways : 

I (a) o,n recommending a matter to the Conference,. the 
recommending authority may state he  h as received 
assurance from other j urisd ictions that indicate that 
four, at least, are interested in h aving a uniform Act, 
and are all · (or three of them are , if the Dominion is 
one of those interested) likely to adopt it. It wm be 
noted that this rule i s  not meant to apply to the drafting 
or revision of only one section or a few sections of an 
Act. Where the rule applies , however, no departure 
therefrom should he made except by unanimous consent 
of those present  at th e  n'leet ing . Undoubtedly from time 
to time matters will come u p  where this consent will be 
sought and should be given , particularly \:vhere those 
present at a meeting are satisfied from their ovm lmowl
edge that' a uniform Act is desirable and would ue well · 

received by provincial governments. 

(b) By enqu iry, as men tioned in num ber 3 of these rules 

3.When a m atter first comes before the· Conference, the sole 
consideration shall be \\'hether the item will be proceeded with 
further. 

3 .  When a matter comes before the Conference for con
sideration for the fi rst time, the matter to be decided 
shall be solei�' th e question as to ,:vhether the Conference 
will proceed further with i t� The discussion should be 
confined entirely to the need and desirabil ity of a uni
form Act. 
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, •  1.  The Annual agenda is  too long, and steps should be taken 
to shorten it. I f  the recommendations hereinafter made as 
to the manner of adopting new projects are approved , this' 
should ultimately lead to the agenda consisting only of 
matters to which due consideration can be given during the 
meeting. It is recommended that the subject-matters 

· now on the agenda be reviewed after the consideration of 
this report, with a view to deciding whether any of them 
should be dropped . I n  a general way it is suggested that 
not more than two or three complete :Acts can be dealt 
with successfully at a meeting unless they are very short. 

I I .  It is thought that on occasions new matters have been added 
to the agenda with respect to which it was ultimately found 
that there was little interest or demand for uniform legis
lation ; and this perhaps after much work had been done. 
Before new projects are taken on, some evidence should be 
obtained that i t  is l ikely that the uniform Act produced 
will be adopted in several j urisdictions. A method of obtain
ing this evidence is suggested in a later part of this report. 
The criteria that might be observed before entering on the 
preparation of draft legislation are : 

(a) Is there an obvious reason for, or is it apparent that 
it would be desirable or convenient in the public 
interest to have, a u niform Act on the subject? 

(b) Has there been from any quarter a demand for 
uniformity in provincial legislation? 

(c) Is there, as above mentioned , some evidence that a 
u niform Act would likely be adopted in several prov
inces, at least? 

I I I .  More time should be taken at all stages of consideration of 
proposed uniform legislation. This is perhaps a corollary 
to the shortening of the agenda, the purpose of which is to 
permit more thorough discussion.  

VII .  I f  an existing Act adopted in previous years has been en
acted in several provinces and appears to be working satis
factorily, the Conference should generally be slow to take 
it up again unless there appears to be some good reason, 
based on principle, for so doing, or unless the redrafting is 
required only in respect of a section or a few sections that 
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have proved defective. In  particular, Acts formerly approved 
should not be reconsidered merely for the purpose of 
making formal changes tq bring the phrasing more in accord 
with present usage. This recommendation , however, is not 
intended to apply in cases such as that of the four com
mercial paper. Acts (Bulk Sales, etc.) which the Conference 
took up again partly fer the addition of new provisions in 
some of them , but largely to bring them into general con
formity both structurally and verbally. 

4. If  the appropriate number of jurisdictions have expressed 
an interest in  placing the matter on the agenda, the Conference 
may by resolution decide to proceed with the matter by referring 
it to the Commissioners from one jurisdiction for further action. 

If the recommending authority has stated that he has received 
the assurances mentioned in clause (a) of subsection (2) of n�mber 
2 of these rules, no further investigation should be required , and 
the Conference may (and l ikely will i n  such cases) by resolution 
decide to proceed with the matter. I n  that event it will be, by 
resolution, referred to the commissioners from one j urisdiction· 
for further action , as hereinafter noted . 

I 

5 .  ( 1)  I f  the appropriate nu mber of j urisdictions h ave not 
expressed an interest in placing the matter on the agenda, the 
Conference may either refuse to consider the matter or refer the 
matter conditionally to one jurisd iction in which latter case the 
chairman will contact the various attorneys general requesting 
an expression of interest and advise the <;ommissioners to whom 
the matter was referred whether the appropriate number of 
affirmative replies have been received . 

(2) I f  the required number of affirmative replies is not re
ceived , the Commissioners of the j urisdiction to which the matter 
was referred shall not proceed and the President will advise the 
Secretary who will so report to the next meeting. 

I f, however, no such statement is made by the recommending 
authority , the Conference may decide that the l ikelihood of the 
adoption of the uniform Act should be further investigated before 
the matter is proceeded with , but that if favourable replies as to 
the likelihood of adoption are received from four j urisdictions (or 
from three, and the Dominion expresses a desire for such a uniform 
provincial Act) , the matter should be referred to the commis
sioner from one jurisdiction , as aforesaid. I n  such event the 
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chairman will , as soon as possible, write to the Attorney-General 
of Canada and the! attorney-general of each province, stating 
that the matter has been referred to the Conference and asking 

whether he considers that it would be ' advantageous to have a 

uniform Act on the subject, and whether, if such a uniform Act 

were prepared , it is likely t�at a bill to enact such an Act would 
be introduced by h is gover�ment in th,e provincial legislature and 
recommended for enactment, subject, of course, to approval of the 
provisions thereof by the government when the Act is completed. 
The chairman should request an early reply (not later than 
November 30th) , and he should, not later than December 1st, 
advise the commissioners to whom the matter was referred whether 
or not the required number of favourable replies has been received . 
If the requl.red number is not received within the time limit, the 
commissioners' will not proceed with the matter 'and the President 
will advise the Secretary who will so report to the next Confere

.
nce. 

6. Where sufficient interest has been expressed , the com
missioners to whom the matter· has been referred shall 

(a) make a study of the existing law on the subject. 
(b) make a recommendation as to what legislation is required 

but without attempting a d raft Act, and 
(c) forward at least three copies of their report to the secre

tary of the conference and to each local secretary prior 
to the 1st day of June preceding the meeting at which 
the matter is to be considered. 

4. If  favourable replies as to interest and probable enact
ment are received from the required number of jurisdic
tions, the commissioners to whom the matter is referred 
will make a careful study of the existing laws on the sub
j ect either in Canada or elsewhere, as they may deem 
advisable. They will not prepare any draft bill , but will 
report to the next Conference on the existing laws and 
their desirable features and alleged deficiencies. They 
will in their report recommend in a general way the type 
of legislation that they believe is desirable making special 
mention of the features to be included and those to be 
excluded. 

At this stage, if thought desirable, the commissioners 
preparing the report may consult, and obtain the assist
ance of, the sections or local subsections of the Canadian 
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Bar Association or any other bodies that they think may 
he of assistance. 

The report of the commissioners should be mailed 
by them to each Local Secretary and to the Secretary of 
the Conference not later than the first day of June pre
ceding the meeting at which it is to be considered . At 
least three copies should go to each jurisdiction and three 
to the Secretary. 

7 .  At the annual meeting, the Conference shall decide whether 
a draft is to be prepared and if so what pr-inciples shall be adopted 
and · which j urisdiction shall be charged, with the responsibility 
for preparing the draft for the next annual meeting of the Con
ference. 

The Conference should d iscuss the report and then decide 
finally whether a .  draft will be prepared ; and, if it is decided to 
do so , the commissioners of one jurisdi�tion wh o will prepare the 
draft for the next annual meeting should be selected ; but the 
Conference should then go on to discuss in detail the matters 
set ou t in the report and decide on the various principles to be 
adopted . The commissioners to whom , as aforesaid , the matter: 
has been referred to prepare the next draft will take notes of the 
decisions made. 

IV. One thing the committee does emphasize, and it is thought 
that our conclusion in this respect will have general support 
-At the meeting of the Conference there should , in almost 
all cases, be no attempt at actual drafting, and no dis
cussion of the details of phrasing Princ i ples , and principles 
only , should be d iscussed ; although in  setting principles it 
may be necessary to go into some detail as to application, 
exceptions, special cases, etc . ,  because the draftsmen to 
whom the preparation of subsequent d rafts is allotted 
m ust have complete instructions in  so far as possible. This 
rule might have to be relaxed a little at times when the 
draft under consideration is very brief, for instance, a 
single section of an Act. 

V. As to drafting, as hereinafter mentioned , it  should be done 
in at least two stages and by small groups of not more than 
three. These , at least in the case of the draftsmen who 
prepare the final draft, should be chosen from among those 
members who have had the most experience i n  the actual 
preparation of legislation. 
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8 .  The Commi!?sioners charged with the preparation of the 
draft shall forward copies of i t  to each Local Secretary and to the 
Secretary of the Conference prior to t}1e 1 st day of June of the 
following year. 

5 .  By the first day o f  J u ne next the commissioners preparing 
th e draft will mail copies of i t  to each. Local Secretary and 
to the Secretary bf the Conference. 

9. (1) The draft so circulated will again be d iscussed by the 
Conference as to princi ples only and the matter shall then be 
referred to experienced draftsmen, preferably from two j urisdic-
tions, to prepare the next d raft. 

· 

(2) Ten copies of th is  next  draft s�all �e mailed to each 
Local Secretary and to the Secretary of the Conference not later 
than the 1st d ay of J une preceding the meeting at which the 
matter is to he considered . 

This draft " il l  again be discussed by the Conference as 
to principles only,  e'ach member noting privat�ly for 
fu ture use any drafting changes he  thinks \:..'otild i mprove 
i t .  However, before considerat ion of the draft is begun ,  
the Confer�nce should delegate to not more than three , 
and usually two , experienced d raftsmen the task of 
preparing the next draft (the semi-final stage) . These 
d raftsmen need not (and probably w ill not) be from the 
same province. They should independently take notes of 
the discussion on the first d raft and the decisions of the 
Conference on the. principles involved . The draftsmen 
to whom the task is· so delegated will 'have to decide 
before the close of the meeting which of them is to 
prepare the preliminary stage of the next draft. 

10. At the next an nual meeting th e redrafted Act will again 
be discussed as to principles only and should,  h opefully;, be capable 
of tentative approval \Vith any suggestions as to matters of form 
being conveyed privately to the draftsmen at the close of the meet
ing or by letter with in  one month thereafter 

6 .  The draftsma n  who i s  to prepare the prel iminary stage of 
the next draft, on completion thereof ,  will su bmit it to the 
other one or two d raftsmen to ·whom the matter was com
mitted by the Conference. If time permits and leave of 
absence and payment of expenses can be arranged with 
the governments concerned , i t  would in many cases 
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(certainly in the case of very long Acts) probably be 
advantageous for t h e  draftsmen tp meet a n d  go over the 
prel iminary draft .  Fail ing this, copies \:Vi l l  be sent \by 
m ail ; and hy correspondence· the draftsmen will settle 

'
011 

the draft to be presented to the Conference. Copies of 
this  draft m ust ! Je ma i led to each

' 
Local Secretary and 

to the Secretary of the Conference by the first day of 
J une next. 

' 

The draftsmen should h aYe full l iberty to consult 
other members of the Conference or any other persbns 

wh ose adv ice they consider m ight  be valuable. 

This draft will  he d iscussed,  as to principles, at the 
Conference ; and , in view of previous d iscussions, it 
shou ld be possible to approve tentatively, with out 
lengthy d iscussion , i n  most cases .\ ! embers having sug
gestions as to minor changes in  matters of form wil l  not 
raise them at the meeting , hut will convey .them privately 
to the draftsmen at the close of the meeting or by letter 
with i n  one month thereafter. 

1 1 .  The draftsmen shall make such final changes as may be 
requ ired and forward the draft to the Secretary for publication in 
the Proceed ings as a tentatively approved draft. 

The draftsmen vvill make such final changes as may be 
requ ired , and send the draft to the Secretary for pu blication 
in the Proceedings as a tentatively approved draft. 

1 2 .  ( 1 )  When the Proceedings contain ing the d raft are pub
lished,  the Secretary will send a copy thereof to various interested 
parties, i ncluding 

(a) the Secretary of the Canadian Bar Association, 
{b) the chairman of any interested section of that Association, 
(c) the editor of the Canadian Bar Review, and 
(d) any other interested person or body requesting a copy, 

advising that the draft is tentatively approved and 
inviting comments and criticism . 

(2)  The respective Commissioners should Lring the draft to 
the attention of the Attorney General of their j u risd iction. 

7 .  The draft so tentatively approved will  not be considered 
as adopted . When the Proceedings containing the draft 
are published , the Secretary will send a copy thereof to 
the Secretary of the Canad ian Bar Association and to the 
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Chairman of  any section of  that association which might ,  
in the j udgment of  the Secretary, be  interested , and also 
to the Editor of the Canadian Bar Review, with a letter 

I "  
stating that the draft is tentatively approved , but will 
not be finally adopted until the next ensuing meeting, 
and inviting comments and criticisms. Copies should 
also be sent to any local subsection Of the Canadian Bar 
Association, and to any other person or body, who may 
evince interest and request i t. During th is period the 
draft might be brought to the attention of each attorney
general by the commissioners f�om the province. 

' 

VI. Every effort should be made at various stages to obtain the 
assistanc� of other groups who may be able to give it, such 
as the various sections,  and the provincial subsections thereof, 
of the Canadian Bar Association.  This is mentioned in more 
detail at a later stage in this report. However, it is suggested 
that, if the procedure now recommended is adopted , the 
Chairman should at this time write officially to the President 
of the Canadian Bar Association : 
(a) setting out , the intention of the Conference , or committees 

thereof, to ask, from time to time, for the assistance of 
various sections and provincial subsections of the 
Canadian Bar Association ; and 

(b) expressing the hope that the matter will be laid before 
the Council of the Association , its endorsement obtained , 
and the chairman of sections so informed. 

I t  is suggested that, the deans of the various law schools 
might be interested in assisting the Confere'nce, by having 
senior students prepare, from time to time, briefs of case law 
on various subjects with wh ich the Conference may be 
dealing. I t  is recommended , therefore , that the Chairman 
write now to the several deans and enquire whether they 
would be willing to help in this way, from time ' to time, on 
receiving a request from members of the Conference who are 
engaged in the preparation of a uniform Act. 

While it is recommended that an effort should be made; 
as above indicated , to obtain assistance where required , on 
the other hand members of the Conference to whom a task 
is delegated should not allow this to delay its completion. I f  
the assistance sought i s  not  forthcoming, or  i s  delayed , i t  
may be  found advisable to  proceed ·without it. 
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. 1 3 . At the next meeting , the ten tative draft so pu blished shall 
be placed on the agenda for fi nal adoption and the draft a.s adopted 
with any amendments shall be published in  the Proce�dings. 1 

' 
At the next meeting the draft \Vill lJe placed on the Agenda 

for final adoption. Unless there has been �ome severe criticism 
thereof, there should be little discussion and final approval 

can then be given. I f  there are still any minor changes of form ' ' 
these again should be com m u n icated to the draftsmen at, 
or after,  the meeting, and may be incorporated by them in the 
draft if deemed advisable, and the draft as adopted \vith such 
m inor amendments, if any, \vill he published in the Pro
ceedings 

1 4. On the final adopt ion  of the d raft, the Secretary shou ld 
advise the attorney general of each j urisdiction , referring h i m  to 
the Proceedings in  which the final draf1t appears. 

On the final adoption of a draft the Secretary should 
advise the attorney-general of each province (and wher� 
d eemed advisable,  tbe 1\ I in ister of Justice) of the fact, re
ferring him to the Proceedings in which the final draft appears·. 

VI I I .  As hereinafter noted , in the recommendation deal ing with 
proced ure, drafts for consideration at an annual m eeting 
of the Conference should be mailed to the commissioners 
for each j u risdiclion and to th e Secretary n o t  l ater than the 
first day of J u ne in every case. Exceptions to this rule 
should be rare. 

D rafts or other m ateri al for pu blication in the Proceed

ings must  he in the h ands of the Secretary by the first day 
of November in each year ,  unless the Secretary, i n  any case, 

advises that he can accept the material at a later date. 

NoTE : The following is the opening paragraph of section X I I  of the Report 
preceding the enumeration of the ru les of procedure. It is reproduced 
here since it does not specifically  relate to any of the summarized rules 
above. 

XI I .  O ur recommendations under th is heading have been left to 
the last. They consti tute the m ost important part of his 
report. I t  must be emphasized , however, that the fund a-



107 

mental purpo:;;e of these rules is to expedite and i mprove 
·
the work of the Conference. It  is not intended that they 
should be rigidly applied in cases 1where strict adherence to 
the rules is inadvisable or unnecessary. These rules are 
primarily intended for cases where the Conference is en
gaged in drafting a complete Act. So11.1etimes sections or 
short portions of Acts may be 'referred to the Conference 
(such, for instance, as the matter of the taking of affidavits 
by officers of the Armed Forces) , which can be d isposed of in  
a very short time, perhaps entirely at  the meeting at which 
they are first brought up. The Conference will , of course, 
decide, in each case, whether the rules apply to the matter 
or whether it can be disposed of summarily or in a shorter 
time th<:l.n that mentioned in the rules. It is recommended , 
however, that; . even in such cases, the first discussion should 
be confined almost entirely to principles and that the actual 
drafting should be done by a com mittee and reviewed in the 
full meeting. If the ma�ter to be drafted is brief, it will 
probably be possible for the committee to complete a draft 
and make its report before the end of the meeting. 
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SCH EDULE 2 

' ' 

Publications in the Secretary's 

Proceedings of the Annual Meetings 

1 9 1 9-25 1 941  1956 
Nil 1 1 3 5  

1 926 1942-45 1 957  
4 Nil 2 3  

1 927 1 946 1 9 5 8  
6 1 Nil  

1 92 8  1 947 1 959 
N il 1 8  3 1  

1 9 29 1948-5 1 1 960 
1 Nil 48 

1 930 1 95 2  1 961 
Nil 1 54 

1 9 3 1  1 9 5 3  1962 
1 1 1 2  

1 9 3 2-40 1954-5 5  1 963 
Nil Nil 28 

Model A cts 1918-61 : 55 copies. 

Custody as1 of 
' 

1964 
Nil 

1 965 
81 

1 96 6  
85  

1 967 
52 

1968 
26 

1 969 
1 1 4 

1 9 7 0  
1 08 

1 9 7 1  
8 6  

Rules Respecting the Organization and Procedure of the Uniform Law 
Section (1957) : 1 85 copies. 

Rules of Drafting (1949) : 1 3  copies. 

Handbook of the National Conference of Commissioners on Uniform 
State Laws: One copy for each of the years 1 963 to 1 970. 
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APPENDIX F 

(See Pages 22, 25) . 

REPORT 

of the 

SPECIAL COMMITTEE 

on 

INTERNATI ONAL CONVENTIONS 

on 

PRIVATE INTERNATIONAL LAW 

In response to an invitation by the Department of Justice, 
Government of Canada, the Conference of Commissioners on 
Uniformity of Legislation in ·Canada was pleased to undertake 
to assist in decisions affecting Conventions emanating from The 
Hague Conference on Private International Law and the work 
of Unidroit. 

At the 19 7 1 meeting the following resolution was adopted by 
the Conference : 

WHEREAS the Conference of Commissioners on Uniformity of Legislation 
in Canada notes that the Department of Justice (Canada) has invited the 
Conference to make any recommendations and comments that it may wish 
to make upon Canadian participation in the Hague Conference on Private 
International Law artd in the International Institute for the Unification of 
Private Law (UNIDROIT) and' other organizations in 'the field of private 
international law and has more particularly invited the comments of this 
Conference on such assorted matters as: 

(a) The Convention on the Recognition of Divorces and Legal Separations; 
(b) The Convention on the Taking of Evidence Abroad in Civil or Commer-

cial M atters ; 
(c) The Report and Questionnaire on Maintenance Obligations in Respect 

of Adults in the Field of Private I nternational Law; 
(d) The Report of the Special Commission on Products Liability in the 

Conflict of Laws; 
(e) The Draft Convention providing a Uniform Law on the Form of Wills 

and the Report of the UNIDROIT Secretariat thereon; 

AND WHEREAS there are other international conventions in existence 
which might usefully be considered by this Conference for the purpose of 
developing uniform model Acts ; 

AND WHEREAS this Conference has already suggested that machinery be 
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set up as  soon as  possible by the federa l and provincial governments to assess 
the merits of implementing any conventions elaborated by international 
bodies and has also indicated that the Conf!'rence would be pleased to col
laborate fully with federal and provincial governments on sucJ1 matter1s, if 
so requested (1 970 Proceedings, pages 41 -42) ; 

AND \VHEREAS the Conference notes that the next meeting of the Hague 
Conference on Private 1 ntcrnational Law will ta,ke place in the autumn of 
1972 and that the N:ational Organ of that Conference (the Department of 
Justice, O ttawa) intends to send replies to the Permanent B urea u of the 
Hague Conference in  October, 197 1 ,  on the Report and Questionnaire on 
Maintenance Obligations in Respect of Adults in the Field of Private Inter
national Law and has solicited comments from this Conference thereon: 
THEREFORE, the Conference of Commissioners on Uniformity of Legis-
lation in Canada, , . 

REALIZING that the requ ired federa l-provincial machinery docs not yet 
exist to prepare for and implement international conventions in matters of 
private international law, and 

REALIZING the difficulties involved in establishing such machinery in a 
federal state such as Canada and aware of the interest and initiative taken 
by this Conference in  the matter of Canapa's adhesion to the Hague Confer
ence on Private I nternational Law and UNI DROIT, 

HEREBY RESOLVES : 
( 1 )  That a Committee be appointed, consisting of a Commissioner from one 

of the four western provinces, from one of the Atlantic provinces and 
one from each of the Ontario, Quebec and Canada Commissioners, the 
m embers whereof shall be designated by the Commissioners from those 
j urisdictions, to make comments on the various matters relating to inter
national conventions drawn to the attention of this Con'ference by the 
appropriate federal authority, on behalf of the Conference, if time 
permits the Comm ittee to bring the matter before the Conference for 
direction, or on their own initiative, .without binding the Conference, 
when time does not permit the matter being brought before the Con· 
ference; 

(2) That the Chairman of the Committee be designated by the President 
of the Conference ; 

(3) That the Committee meet as soon as possible with the a ppropriate 
officials of the federal Department of Justice to provide whatever assist
ance it may to that Department in  the matter of establishing federal
provincial machinery to prepare for and implement international con
ventions in  Canada ; 

(4) That the Committee attempt to compile and assess those international 
conventions already adopted by international organizations concerned 
with private international law that might usefully be embodied in 
uniform model Acts by this Conference, and report thereon to the 
Conference; 

(5) That  the Committee report back to the Conference at its next meeting 
on the foregoing matters with such recommendations and suggestions as 
the Committee thinks desirable. 

A Special Committee was appointed composed of E. Colas, 
Esq. , C. R. ; M .  M.  Hoyt, Esq . ,  Q.C. ; Gilbert D .  Kennedy, Esq. , 
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Q.C. ; R. Nor�and ,  Esq. ; C . R. ; James "'!· Ryan , Esq . ,  Q.C. ; and 
H. Allan Leal , Esq . ,  Q .C . ,  as Chairman . An oral report was 

presented to the 1 9 7 2  Meeting of the Conference and after con
siderable discussion of the subject m1atter it was agreed that the 
Special Committee be continued with the same terms of reference, 
as in the 1971  Resolution. , and with instructions to report again 
at the 1973 meeting ( 19?2 Proceedi,ngs , page 23) .  

Since
' the Meeting o f  the Uniformity Commissioners a year 

ago, Canada's delegates have attended the Twelfth Session of 

The Hague Conference on Private International Law which was 
held October 2 to 2 1 ,  1972 .  The Canadian delegation was made 
up .as follows : 

Mr. Donald S .  Maxwell, Q.C. , Deputy ' l\!J ini'ster of Justice, Gov
ernment of Canada, Chief of the Delegation and Delegate on · 

the Fourth Commission 

Mr. H. Allan Leal , Q .C . ,  q1airman of the Ontario Law. Reform 
Commission , Delegate on the Second Commission 

M .  Raymond Le�te, C . R. ,  Montreal , Delegate on the Third 
Commission 

Mr. R. H. Tallin , Legislative Counsel , Province of Manitoba, 
Delegate on the First Commission 

Mr. C. T. Stone , First Secretary , Canadian Embassy, The Hague 

Mr. T. B. Smith , ' Director, Advisory and I nternational Law 
Section , Department of Justice, Government of Canada, 
Counsel 

Mlle. Denise Belisle ,  Special Assistant to the Deputy Minister of 

J ustice, Department of J ustice, Govern men,t of Canada , 
Cou nsel . 

Of the twenty-nine l\Iember States, which now include Brazil 
and Argentina ,  all but one (the United Arab Republic) were rep
resented . The total delegates numbered 1 0 1 ,  the largest delega

tions (consisting of seven or e ight) were those of France, Belgium, 
Italy , and the U.S.A. As a{ former recent sessions, there was a 
good balance between professional law teachers, members of the 
judiciary from the h ighest courts, l egal practitioners and perma-
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nent government officials. The Twelfth Session completed its 
work on and approved three Conventions as follows : 

1 .  Conven tion Concerning the International Adm inistratiqn 
of the Esta tes of Deceased Persons ; 

2 .  Convention on the Lavv Applicable to  Products Liability ; 

and 

3 .  Convention on the Recognitio'n and Enforcement of De
cisions Rela ting to l\Iaintenance Obllgations. 

A copy of the Final Act containing the text of these three Conven
tions is attached hereto as Schedule 1 .  All three Conventions will 
be open for signature by Mem ber States of the Conference as of 
October 1 ,  1 9 73 .  Comment u pon them is invited and must be 

subm itted before that date. 

I n  add ition , the Twelfth Session de'voted attention to matters 
of private international law that might be placed on the agenda 
for future Conferences . The Session ,  through its Fourth Com
mission,  requested the Standing Government Committee of the 
Conference to give consideration to the following : 

First , 

a. the conflict of laws in respect of marriage and the revision 
of the Convention on the Con flict of Laws Relating to 
Marriage of the 1 2th of J une 1 90 2 ,  and to include, as the 
case m ay be , questions relating to the recognition abroad 
of decisions in :respect of the existence or validity of mar
nages ; 

b.  the l aw applicable to matrimonial property ; 

c. The re-exa1nination of the problems which were dealt 
with in the Convention of the 1 5th of J une 1955 on Con
flicts Between the Law of National i ty and the Law of 
Domicile, and the possibilities of encouraging the adop
tion of this Convention by a 'greater number of States, 
as well as a consideration of o ther potential solutions ; 

d .  the conflicts rules relating to contract and tort, on the 
understanding that a questionnaire as to whether i t  is 
opportune to undertake studies on this subject will be 
addressed to the Members and thai the Standing Govern-
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ment Committee will decide, m the l ight of the replies, 
on the acdon to be taken ; 

Secondly, 

a. the recognition of internal adoptions ; 

b. the law applicable ' to negotiable instruments ; 
' 

c. the law applicable to contracts of agency and represen-
tation ; 

d .  the international jurisd ic6on and applicable law in  respect 
of divorce and legal separation ; . 

e. the law applicable to unfair competition ; 

f. the l,aw applicable to the establ'ishment of filiation and 
questions relating to the recognition of foreign decisions 
relating to th� establishment of filiation ; 

g. the law applicable in the field of liability insurance ; 
' ' 

h .  the law applicable to the following matters in the field 
of international trade law - powers of attor

.
ney, bank 

guarantees , and sureties, banking operations, licensing · 

agreements and know-how. 

Convention Concernhzg the International A dministration 
of the Estates of Deceased Persons 

In the common law world the estates of deceased persons, 
whether testate or intestate, are generally the s�bject of j udicial 
administration . A formal representative is appointed or approved 
by the court to collect the assets, pay the debts and make a d is
tribution of the residue. I n  most civil law countries, the courts do 
not normally become involved . At death , the title to the assets 
of the estate vests automatically in the heirs. I n  a f�w countries, 
the heirs can obtain a certificate in a formal proceeding. 

The lack of a coun terpart in the civil law world to the formal 
administration of the common la'v system has meant that personal 
representatives of the latter have experienced difficulties in having 
their powers recognized in a civil law j urisdiction. Conversely, the 
courts of the common law j urisdictions find it difficult to respond 
to claims being asserted in civil law administrations. 

The 1 9 7 2  Convention seeks to facilitate the realization of 
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assets s ituated outside the forum of admin istration . The Conven
�ion provides for an " international" certi

.
ficate to be dr.awn up by 

the com petent authority in  the Staie of tl1e' last hauitual . reside�ce 
of the deceased . Before the certificate. is issued measures m ust be 
taken to publ icize the fact. As a matter of general principle the 
issu ing a u thori ty applies i i s  01vn intc�nal ' la1v for purposes of 
identifying the holder of the certificate and the del ineation of his 
powers. There are exceptions ,  however , \Vhere, for example, the 
deceased was a national of a foreign jurisd iction wh ich insists on 
the appl ication of i ts national law and the deceased had l ived in 
the State of the issu ing authority f�r a period of less than five 
years prior to his dea t h .  In this situation the national law is to 
be appl ied unless the deceased h as chosen differently. 

Under the Convention the h older of the certificate and his 
power must be recognized i n  the Contracting States. A Contracting 
State may make such recogni tion depend upon a determ ination 
of. a local au thori ty " followiDg an exped i tious procedu re,  or upon 
simple publici ty" . In the exercise of h is  po\vers , the holder of the 
certificate may be made subj ect to that supervision and control 
applicable to personal representat ives in the State. The payment 
of debts in the foreign country may be made a cond ition for 
taking possession of the assets situated there . 

The subject m atter of this Convention has special implications 
for a federated state such as Canada. For th is reason special atten
tion was directed towards the form ulation of appropriate federal
state clauses to be included in  the Convention. The general prob
lem of federal-state clauses will be treated subsequently i n  this 
report. Suffice it to say at this j uncture that thi s  particular Con
vention contains a clause, which now has been standardized , 
allowing federal systems to declare at the time of r?.tificat.ion that 
the Convention shall extend to all its territorial units or only one 
or more of them. The declara6on may be modified at any time 
and from t ime to time. 

Convention on the Law Applicable to 
Products L iability 

For a summary of the salient points with respect 'lo this 
Convention \Ve are i ndebted to Professor W. L. 1\ I .  Reese, D irector, 

Parker School of Foreign and Comparative Law, Columbia Law 
School . Professor Reese served as the Rapporteur both of the 
Special Committee which prepared the in itial dr.aft Convention, 
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and of the First C01;nmission of the Twelfth Session which pre
pared the final draft Convention. He writes in ( 1973) ,  2 1  Am. J. 
Comp. L. 136  at PI?· 149 and 150 as foll9ws : 

The initial position of the U.S.A. was that the plaintiff should be given 
a choice between two or three laws, such as the law of the state of injury, 
the law of the state where he acquired the product and the law of the state 
of the principal place of busin�ss of .the defendant, provided that in case of 
the first two of these laws the defendant could reasonably have foreseen that 
the product, or similar products, would come into the particular state through 
commercial channels. It soon became apparent, at the Special Commission 
stage, that this position would obtain the support of at most about one-third 
of the delegates. Accordingly, at the suggestion of the U.S. representative, 
the U.S.A. and Norway submitted a joint proposal during the Conference 
which essentially embodied the provisions now found in articles 4-7. 

These provisions represented a compromise between divergent views. 
What is more important, they arrive at what is thought to be an excellent 
solution of the problem. I n  the situations covered by articles 4 and 5 -
where at least two important contracts are located in a single state - appli
cation of the law of tliat state without regard to its particular content seems 
entirely reasonable and desirable. When, however, as in the situation covered 
by article 6, no single state contains a grouping of two or more contracts, it 
is appropriate to give the plaintiff a choice between two laws. Giving him 
such a choice is consistent with the ·basic policy, favoring the consumer,· which 
underlies the law of products liability in at least most countries of the world. 
Likewise, no unfairness to the defendant can result, since he is protected by 
article 7 against the application of an unforseeable law. 

M ention should ' also be made of article , 13.  I t  is concerned with the 
familiar problem of a federal state which, like the U.S.A., is composed of 
different territorial units, each with its own rules of law in respect of products 
liability. This article provides that such a state need not apply the Conven
tion in a situation "where a State with a unified system of law would not be 
bound to apply the law of another state by virtue of articles 4 and S."An 
example should make clear the purpose of this article. Suppose that the 
plaintiff, who has his habitual residence in New York, purchases in New 
Jersey an automobile of German manufacture and is injured in Idaho by 
reason of a defect in the automobile. Suppose furthermore that the defendant 
could have reasonably foreseen that the particular autom'obile, or automo
biles of the same type, would be available through commercial channels in 
New York and New Jersey but that he could not have foreseen that they 
would be available in Idaho. But for article 13 ,  a court sitting in the U.S.A. 
would be compelled by the Convention to apply German law, since neither 
New York nor New Jersey contained two or more of the contacts and Idaho 
law could not be applied under article 7 because of lack of • the requisite 
forseeability on the part of the defendant. On the other hand, if all of these 
events had taken place in a country, such as France, with a unified system 
of law, the law of that country would be applicable under the Convention. 
This result might be thought to discriminate against the federal state, and 
accordingly it is freed in such a case from the obligation of applying the 
Convention. 

Convention on the Recognition and Enforcement of 
Decisions Relating to Maintenance Obligations 

In 1 956 the Conference adopted two Conventions relating to 
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obligations for the maintenance of minors, one governing the 
choice of the applicable law, the other, the recognition and en
forcement of maintenance decisions. I t

.
w

'as sought, at the Tw�lfth 
Session i n  1972 ,  to duplicate these. two Conventions for ad'ults. 
Comments on the preliminary drafts indicated that judges and 
administrative authorities would have difficulty in dealing with 
support claims of families of adults and chi ldren , i f  these were 
governed by two similar but not identical instruments.  At the , 
Twelfth Session it was easily agreed that work should be d irected 
toward a new convention covering minors as well as adults.  The 
consequence of this decision was th�t the Convention on the

. 
Rec

ognition and Enforcement was prepared and approved in October, 
1972  but that the Convention on the Applicable Law was left to 
a Special Commission. The draft Convention emanating from the 
work of the Special Commission was signed on March 28 ,  1973. 
This Convention will also be open for signature by the M ember 
States on October 1 ,  1973 .  M .  Raymond Lette, C .R . ,  who rep
resented Canada i n  the work of this Commission .in  October, 1972 
was also the Canadian delegate for the further work in March , 
1 973.  The text of the Convention on the Law Applicable to . 
M ai ntenance Obligations is annexed hereto as Schedule 2 .  

· 

A most h elpful summary of the provisions and . effect of the 
Convention on Recognition and Enforcement is contained in 
(1973) , 2 1  Am. J .  Comp. L. 136  at pp. 1 54- 1 5 7 ,  where Professor 
David F. Cavers , of the Law School of Harvard University and 
one of the American delegates at the Twelfth Session writes : 

The new Enforcement Convention applies to decisions of both judicial 
and administrative authorities, as well as to settlements made by or before 
such authorities, which arise out of family relationships. I t  also extends to 
proceedings brought by public bodies to enforce maintenance decisions 
against maintenance debtors in order to secure reimbursement for advances 
made by these bodies to maintenance creditors. This process may well have 
become more common than enforcement by maintenance creditors themselves. 

The family relationships to which the Convention applies embrace all 
that are the source of maintenance obligations under the law of any Contract
ing State. However, a State may reduce the Convention's coverage by one 
or more reservations excluding adults other than spouses and ex-spouses 
an persons related collaterally or by affinity. Since the Convention imposes 
reciprocal duties, such an action bars the reserving State from claiming the 
benefit of the Convention for its own decisions in any excluded category. 
The new Convention will replace the M inors Convention in enforcement 
proceedings as to minors between States who are parties to both new and 
old Conventions. 

The principal condition entitling a decision to recognition and enforce
ment by a State addressed is satisfaction of any one of four jurisdictional tests 
prescribed in articles 7 and 8 :  habitual residence of ei�her party in the State 
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of origin ; common nationality in the State of origin ; consent or general ap
pearance in the proceedings ; and also, for maintenance due as a result of divorce, 
separation or annulment, recognition by the State addressed of the authority's 
jurisdiction over the. matrimonial status. These are not jurisdictional rules; 
they prescribe grounds of recognition and enforcement. Compliance with 
such a ground suffices even though the State of origin relies on another 
ground. Thus, service of process 9n the defendant in the forum is a ground of 
jurisdiction recognized in the U.�.A. b

_
ut not in th

_
e Convention. �.owever, a 

decision based on personal service mtght be entitled to recogmt10n under 
the Convention because, say, the State of origin was the habitual residence· 
of the maintenance creditor. 

The jurisdictional tests go beyond the Minors Convention. In reflecting 
some bias in favour of the maintenance creditor, they entitle decisions to 
recognition which may sometimes run counter to American views of juris
dictional due process. Though we have begun to 'extend long-arm statutes to 
family support claims, these doubtless require (at least adults' claims) a 
suffiCient nexus between the forum and the party summoned. Moreover, 
under our doctrine of d ivisible divorce, jurisdi�tion to divorce does not 
extend to the award of maintenance. 

' 

The Convention prescribes a second condition, namely, that the decision 
no longer be subjected to "ordinary forms of review" in the State of origin. 
Needless to say, finality is not required in the sense that has long denied 
support decrees the benefit of the Full Faith and Credit Clause. Decisions 
are assumed to be modifiable, and a. decision modifying one in another State 
is entitled to recognition if it satisfies the Convention's two conditions. 

Grounds for denying recognition are listed in article 5 :  public policy 
(ordre public) (which could provide a vehicle for due process) ; lack of ade� 
quate notice to permit a timely defense ; and pending or prior proceedings 
between the same parties and for the same purpose in the State addressed or 
in another State (if it meets the Convention's conditions). The maintenance 
creditor must provide documentation to show compliance with the Conven
tion's conditions, and the court may set a time limit for that purpose. A 
decision must be shown to be "enforceable" in the State of origin. This might 
permit a challenge to enforcement abroad of an American ex parte alimony 
award. 

Recognition and enforcement procedure is that of the State addressed, 
which must accept jurisdictional ·findings of fact made in the State of origin, 

. even in default cases. Liberal provision is made for legal aid.' Settlements can 
be enforced as decisions even though not examined by the authority before 
which they were made. So may maintenance agreements embodied in notarial 
acts in States that have declared their readiness to recognize them recipro
cally. 

If the U.S.A. wished to ratify the Convention, article 33 would permit 
it to declare the Convention to extend to. all or only to certain of the States, 
a declaration open to change at any time thereafter. Under article 28, if, like 
the U.S.A , a Contracting State has different systems of maintenance law 
among its territorial units, a reference to the law, procedure, or authority of, 
or to an habitual residence in, that State as the State of origin or the State 
addressed is to be construed as a reference to the relevant territorial unit. 
However, the law or procedure of that unit shall be construed as including 
"any relevant legal rules and principles of the Contracting State which 
apply to the territorial units comprising it. " 

The Conference has expressed the wish that the new Convention not 
serve as an obstacle to ratification of the Minors Convention which currently 
offers reciprocity with 12 States. I t  poses fewer constitutional questions than 
the new Convention, but, like it, Jacks the two-state machinery which 
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renders the UN New York Convention of  1956 on  the Recovery of  Mainte
nance Abroad (ratified by over 40 countries) attractive as a potential com. 
plement to the Uniform Reciprocal Enforcement of Support Act. 

Meeting of the Special Committee of the 
Conference of Uniformity Commissioners· 

The Chairman of the Special Committee convened a meeting 
which was held in Ottawa on Mardi 20,  1 973 .  Regrettably, Dr. 
Gilbert D .  Kennedy , Q.C . ,  was unable to attend but he favoured 
us with a lengthy letter expressing his views on the various items 
appearing on t.he agenda. All other me�nbers of the Special Com
m ittee were present and in  addition 've 1-vere pleased to have join 
us M r. R. H .  Tallin,  who represented the Conference of Uniformity 
Commissioners on the Canadian Delegation at The Hague in 
October , 1973 ; M lle. Denise Bel isle , Department of Justice, 
Government of Canada ; M .  Michel Hetu , Assistant to the Direc-. I 
tor, Advisory and International Law Section , Department of 
Justice, Government of Canada ; and Mr. Keith B. Farquhar, 
Legal Research Officer, Ontario Law Reform Commission who 
acted as Secretary for and at the meeting. 

The agenda are annexed hereto as Schedule 3. The following 
items were dealt with . 

1 .  Report of The Twelfth Session of , The Hague Conference on 
Private International Law, 1972 

Reports were submitted to the meeting by Mr. Tamn and 
Mr.  Leal with respect to the two Conventions on Products Lia
bility and the International Administration of Estates of De
ceased Persons. 

Although invited to do so, M. Raymond Lette, C . R. ,  was 
unable to attend the Ottawa meeting, being in The Hague at the 
time. On h is return he did provide the Committee, by letter, with 
his comments on both the M aintenance Conventions particularly 
stressing the inclusion and the nature of the federal-state clauses 
in these two Conventions. 

2. Federal-Provincial Co-operation �n the liVork of The Hague 
Conference and Unidroit 

There was considerable discussion of the means by which the 
Government of Canada and the several provin�ial governments 
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could further and mpre positively co-operate i n  evaluating and, 
where desirable, implementing the work of The Hague Conference 
and Unidroit. 

As a result of this d iscussion it was resolved that : 

1 .  The Special Committee supported the principle that the Department of 
Justice (Canada) should invite four persons to form a committee for the 
purpose of advising the Department in the formulation of policy relating 
to The Hague Conference on Private I nternational Law and the Inter
national Institute for the Unification ofPrivate Law (Unidroit) . 

2. The Committee should be composed of : 
(i) One representative of the Provinces of New Brunswick, Newfound-

land, Nova Scotia and Prince Edward Island ; 
(ii) One representative of the Province of Quebec; 

(iii) One representative of the Province of Ontario; .. 
(iv) One r�presentative of the Provinces of Manitoba, Saskatchewan, 

Alberta and B'ritish Columbia. 
At least one of these representatives should also be a member of the 
Conference of Commissioners on Uniformity of Legislation in Canada. 
The task of the Committee should also be to examine the work of The 
Hague Conference on Private 'International Law and the I nstit�te for 
the Unification of Private Law (Unidroit) with a view to assisting the 
government of each Province in formulating policy relating to the imple
mentation of agree,ments arising out of the work of The Hague Conference 
and Unidroit. 

3. The exchange of information relating to The Hague Conference on 
Private International Law and the International I nstitute for the 
Unification of Private Law (Unidroit) between the Department of Justice 
(Canada), as the Natiomil Organ of The Hague Conference, and the 
Governments of the Provinces, should be rendered more formal and 
productive. To this end, the appropriate authorities in each Province 
should be encouraged to designate one or more persons whose special 
responsibility it would be to receive and evaluate information from the 
Department cif Justice (Canada) on the above matters bn behalf of each 
Province. 

4. There should be periodic meetings of representatives of the Department 
of Justice (Canada) and the representatives of the Provinces mentioned 
in paragraph 3 of this resolution, for the purpose of discussing policy 
relating to the implementation of the work of The Hague Conference 
on Private I nternational Law and the I nternational I nstitute for the 
Unification of Private Law (Unidroit) . 

5 .  The Conference of Commissioners on Uniformity of Legislation in 
Canada should, on a continuing basis, be invited to comment on both 
federal and provincial policy relating to the work of The Hague 
Conference on Private International Law and the I nternational Institute 
for the Unification of Private Law (Unidroit) . The Conference should 
also be asked to assist in the preparation for, and representation of, the 
Canadian position at The Hague 'Conference and Diplomatic Conferences 
arising out of the work of Unidroit. 

6. The Department of ] ustice (Canada) should be invited to send copies 
of this resolution to the appropriate authorities in each Province. 
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7. The matters referred to in this resolution should be place on the agenda 
of the next Conference of Federal and Provincial Attorneys General. 

' . 

3.  Federal-State Clauses 

The presence at The Hague Conference in 1 9 7 2  of a Canadian 
delegation , working in close co-operation with our colleagues on 
the American delegation, has resulted in the incorporation of a 
more acceptable formulation of fede�al-state clauses in the Con
ventions sought to be implemented in federal states. This is vital 
to us since these Conventions more frequently than not involve 
subject matters within the legislative competence of the provincial 
legislatures. M oreover, it is now seen more clearly than formerly 
that there is  not merely one type of federal-state clause required 
but, in  proper circumstances, at least three. A good illustration 
of this fact is found in the provisions of the Convention Concern-

. ing the I nternational . Administration 10f the Estates of Deceased 
Persons. The first type of federal-state clause covers the situation 
where two or more systems of law pertain within the geographical 
boundaries of a single j urisdiction - the different systems arising 
from religious laws forming part of the civil law of the otherwise 
unitary state. The State of Israel affords us a good example of 
this. Consequently, Article 34 of the Convention provides as 
fol lows : 

· 

In relation to a Contracting State having, in matters of estate adminis
tration, two or more legal systems applicable to different categories of 
persons, any reference to the law of that State shall be construed as referring 
to the legal system specified by the law of that State, as applicable to the 
particular category of persons. 

The second type of federal-state clause is required to accommo
date the situation where different systems of law apply as a result 
of the distribution of legislative power amongst several territorial 
units. This is the Canadian and American experience. Article 35 
of the Convention accommodates this politico-legal situation and 
provides : 

If a Contracting State has two or more territorial units in which different 
systems of law apply in relation to matters of estate administration, it may 
declare that this Convention shall extend to all its territorial units or only to 
one or more of them, and may modify its declaration by submitting another 
declaration at any time. 

These declarations shall state expressly the territorial units to which 
the Convention applies. 

Other Contracting States may decline to recognise a certificate if, at 
the date on which recognition is sought, the Convention is not applicable 
to the territorial unit in which the certificate was issued. 
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The final type Qf federal-state clause · i s  ancillary to that 
contained in Article 35 supra. This third clause is directed to
wards the terminology used in the parti�ular convention render
ing its applicability more precise with respect to the constituent 
units of federal states. Article 36 of the Convention Concerning 
International Administration reads as follows : 

In the application of this Conventio� to a Contracting State having 
two or more territorial units in which different systems of Jaw apply, in 
relation to estate administration-

1 .  any reference to the authority or law or procedure of the State which 
issues the certificate shall be construed as referring to the authority or law 
or procedure of the territorial unit in which the deceased had his habitual 
residence ; 

2. any reference to the authority or Jaw or procedure of the requested 
State shall be, construed as referring to the authority or law or procedure of 

. the territorial unit in :which the certificate is sought to be used ;  
3 .  any reference made in the application of sub-paragraph 1 or 2 to the 

law or procedure of the State which issues the certificate or of the requested 
State shall be construed as including any relevant legal rules and principles 
of the Contracting State which apply to the territorial units comprising it ; 

4. any reference to the national law of the deceased shall be construed 
as referring to the law determined by the rules in force in the State of which 
the deceased was a national, or, if there is no such rule, to the law of the 
territorial unit with which the deceased was IT)OSt closely connected. 

The provisions of the Convention on Products Liability rele
vant to the federal-state problem are found in Articles 1 2 ,  13 ,  14,  
with Article 14  corresponding to Article 35 of the Convention 
Concerning International Administration d iscussed above. A 
similar provi�ion appears in Article 33 of the Convention on the 
Recognition and . Enforcement . of Decisions Relating to Main
tenance Obligations. The federal-state problem is dealt with in the 
Convention on the Law Applicable to M aintenance Obligations 
in Articles 1 6  and 23,  the latter corresponding to Article 35 of the 
Convention Concerning International Administration. 

It would appear, therefore, and the Ottawa meeting of your 
Special Committee endorsed this view, that the federal-state 
clauses in the Conventions, in the preparation of which Canada 
participated in 1972 ,  provide the necessary formulation to enable 
implementation in this country. 

During the Twelfth Session .the Canadian Delegation sought · 

clarification of the interpretation to be put upon the wording of 
the federal-state clauses in previous Conventions. Article 14 of 
the 1 968 Convention on the Law Applicable to Traffic Accidents 
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was taken as illustrative of the word ing giving rise to the concern 
of the Canadian Delegation . A similar pr�vision appears in Article 
23 of the Convention on the Recogn i tion of Divorces and I...fga} 
Separations. The wording of Article. 40 of the Convention on' the 
Taking of Evidence Abroad in Civil or Commercial M atters is 
even less satisfactory. 

Article 1 4  of the Convention on Traffic Accidents reads as 
follows : 

A State having a non-unified legal system may, at the time of signature 
ratification or accession, declare that this .Convention shall extend to all it� 
legal systems or only to one or more of them, and may modify its declaration 
at any time thereafter; by making a new declaration. 

These declarations shall be notified to the M inistry of Foreign Affairs 
of the Netherlands and shall state expressly the legal systems to which the 
Convention applies. 

The position taken by tbe Canadian delegation at the Twelfth 
Session and the clarification sought from the Fourth Commission 
is contained in Working Paper No. 5 ,  dated October 17 ,  1973, 
submitted by Donald S .  Maxwell ,  Q.C. ,  Chief of the Delegation. 
I t  reads as follows : 

From the point of view of Canada, the legislative subject matters of 
the three Conventions now under discussion rest primarily with its Provincial 
legislatures with the result that an appropriately worded general federal state 
clause will be required. · 

A federal state clause along the lines of article 14 of the 1 1 th Convention 
on the Law Applicable to Traffic Accidents would appear to be satisfactory 
subject to the following query: 

In one sense, Canada may be considered to have but two legal 
systems-the civil law or code system applicable in the Province of 
Quebec and the Common law system applicable in the other nine 
provinces and in the territories. H owever, in another sense, each 
province has its own legislature which enacts laws for the territory 
comprising the province in respect of provincial subject matters and 
the corpus of laws from time to time in force in a particular province 
can be viewed as its separate legal system. I n  this respect, our situati9n 
would appear to be identical with the situation in the United States. 

I f  the latter interpretation of the words " legal systems" as found in 
article 14 of the 1 1th Convention is taken to be open and proper, then 
a general federal state clause so framed would appear to be satisfactory. 
Canada, therefore, inquires whether there is any doubt that the latter 
interpretation is open and proper and, should there be any doubt, 
requests that an additional reference be included to make it clear that 
each of its provinces and territories will be considered to constitute a 
separate legal system for this purpose. 
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The decision of thy Fourth Commission · is recorded in the 
Minutes ·of the Meeting of October 1 8 ,  1972  as follows : 

The Chairman pointed out that the Commission could not give a formal 
consent to the Canadian proposal as it was not for Commission IV to 
interpret a particular Hague Convention. However, he felt empowered 
to ask whether any delegation objected to the interpretation proposed 
by the Canadian delegation. ' 

I 

The Commission indicated its agreement with the Canadian 
interpretation. 

Mr. Maxwell (Canada) was entirely satisfied with this indication. 

4. Ratification and Implementation of the (:onventions concluded 
at the Eleventh (1968) and Twelfth (1972) Sessions of The Hag1fe 
Conference on Private International Law, that �s. the Sessions 
in which Canada participated 

I 

(a) Convention on the Law Applicable to Traffic A ccidents 

It was 'noted at the Ottawa Meeting that the Conference of 
Commissioners on Uniformity of Legislation in Canada �ad 
drafted a Model Act based on this Convention but that no steps 
h,ad been taken in Canada to ratify the Convention. 

' 

(b) Convention on the Recognition of • Divorces and Legal 
Separations 

The Special Committee was of the opinion that no firm deci
sion on this Convention should be taken until the federal govern
ment began a re-appraisal of the Divorce Act, but it was resolved 
that : 

The Convention should be,brought' to the attention of the next conference of 
federal and provincial Attorneys General. 

(c) Convention on the Taking of Evidence A broad in Civil or 
Commercial Matters 

After considering this Convention, the Special Committee 
expressed the view that the Convention should be ratified as soon 
as possible, and it was resolved that : 

The Convention should be brought to the attention of the next conference 
of federal and provincial Attorneys General. 

The text of the foregoing resolutions arising out of the Ottawa 
Meeting was communicated to 'the Department of Justice , 
Government of Canada ,  through the Director, Advisory and 
International Law Section , but we have not been informed 
whether they h ave been dealt with by the Attorneys General. 
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5 .  Ratification and Implementation of Conventions concluded at 
the Sessions of The Hague Conference on Private In�ernational 
Law prior to 1968 

· ' 

The Special Committee noted that none of the Conventions of 
The Hague Conference concluded prior to the 1 968 Session con
tained a federal-state clause acceptable to Canada. It was sug
gested , therefore, that if appropriate, an approach could be made 
to The Hague Conference for the purpose of seeking an accom
modation by which Canada might become a party to these Con
ventions. The Special Committee did , however, express the 
reservation that i t  ought to be quite clear that a majority of 
Canadian jurisdictions wished to take advantage of these Con
ventions, or  any of them, before an approach to The Hague 
Conference was made. 

We would be greatly remiss if w� were to close this report 
on The H ague Conference without expressing our deep regret on 
the death , on November 14,  1 9 7 2 ,  of Professor Louis Isaac de 
Winter. Our deceased colleague was a Professor at the Faculty of 
Law, University of Amsterdam , Chairman of the Netherlands 
Standing Government Committee on Private International Law 
and President of the Eleventh and Twelfth Sessions of the Con
ference. Professor de Winter underwent surgery on the day follow
ing the closure of the Twelfth Session. Whilst he was aware, but 
we were not, of the gravity of his illiJ.ess, he was nevertheless 
determined to complete the task he had accepted in the Con
ference. His leadership, patience and resolute courage through 
long hours of unremitting and tasking labours at this Session 
provide a sterling example of duty and devotion which we would 
be well to emulate. He was a loyal and good friend of Canada, 
and Canadians. H e  will be missed sorely. on this side. 

· 

6. Discussion. of the Work of the International Institute for the 
Unification of Private Law ( Unidroit) 

After some discussion on the work of the International Insti
tute for the Unification of Private Law (Unidroit) , it was resolved 
that : 

1 .  Canada should send one representative of the civil Jaw system and one 
representative of the common law system to the working sessions of 
Unidroit. 

2. In the event that any DiplomatiC Conference is cal,led to consider any 
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draft convention presented by Unidroit, Canada's preparation and 
representation for such a Conference should be on the same basis as that 
for The Hague Conference. 

The Special Committee considered the Draft Convention Provid
ing for Uniform Law on the Form of the International Will .  This 
Convention was thought by the Special Committee to be accept
able to Canada in  all but one respect. The proposed federal-state 
clause was not acceptable to Canada because it would create 
difficulty for the Government of Canada in the Northwest Terri
tories and the Yukon. Accordingly, it was resolved that : 

At any Diplomatic Conference arising out of the work of Unidroit, Canada 
should make strong representations for the adoption of a federal-state 
clause of the type now inserted in the Conventions of The Hague Conference. 

The Special ' Comrr;ittee noted that the international conven
tion on travel contracts was now the subject of legislative interest 
in both Ontario and Quebec. 

In concluding this report of. the Special Committee we ·wish 
to thank the Department of Justice, Government of Canada, 
through the Deputy Minister, Donald S. Thorson, Q.C. ,  for the 
facilities placed at our disposal for the Ottawa M eeting and for 
the splendid hospitality extended to us at luncheon. The Chair
man also wishes to tender special thanks to M r. Keith B .  Farquhar, 
Ontario Law Reform Comm�ssion, for his invaluable assistance in 
making the arrangements for the meeting, preparing the documen
tation and acting as secretary. 

Your Special Committee s�eks the guidance of the Conference 
concerning its role, it q.ny, for the future. 

All of which is respectfully submitted. 

H. Allan Leal, 
Chairman. ' 
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FINAL ACT 

The undersigned , Delegates of the Governments of Argentina, 

Austria, Belgium,  B razil , Canada, Czechoslovakia, Denmark, 

Finland,  France, the Federal Republic of Germany, Greece, 

Ireland , Israel , I taly,  Japan , J ugoslavia, Luxemburg,, the Nether

lands, Norway, Portugal , Spain , Sweden , Switzerl�nd ,  Turkey, the 

United Kingdom of Great B ritain and Northern I reland, the 
United States of America, and the Observers of I ndonesia, con
vened at The Hague on the 2nd October 1972 ,  at the i nvitation 

of the Government of the Netherlands, in the Twelfth Session of 
the Hague Conference on Private International ·Law. 

Following the deliberations laid down in the records of the 

meetings, they have decided to submit to the appreciation of their 
Governments-

A. THE FOLLOWING D RAFT CONVENTIONS 

I 

CONVENTION CONCERNI N G  THE 
INTERNATIONAL AD M I NISTRATION 

OF THE ESTATES OF DECEASE D  PERSONS 

The States signatory to this Convention, 

Desiring to facilitate the international administration of the 
estates of deceased persons , · 

Have resolved to conclude a Convention to this effect and have 
agreed upon the following provisions-

Article 1 

CHAPTER I - T H E  I NTERNATIONAL 
CERTIFI CATE 

The Contracting States shall establish an international certifi
cate designating the person or persons entitled to administer the 
movable estate of a deceased person and indicating his or their 
powers. 

This certificate, d rawn up i n  the Contracting State designated 
in Article 2 in accordance with the model annexed to this Con
vention , shall be recognised in the Contracting States. 

A Contracting State may subject this recognition to the pro
cedure or to the publicity provided for in  Article 10. 
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CHAPTER li - THE D RAWING U P  O F  THE 
CERTIFICATE 

A rticle 2 

The certificate shall be drawn up by the competent authority 
in the State of the habitual residence of the deceased. 

A rticle 3 

For the purpose of designating the holder of the certificate and 
indicating h is powers , the competent authority shall apply its , 
internal law except in the following cases , in  which it shall apply 
the internal law of the State of which the deceased was a national-

' 

1 .  if both the State of his habitual residence and the State of 
his nationality h ave made the declaration provided for in  Article I 
3 1 ; 

. 

2 .  i f  the State of  wh ich he  was a national , but  not the S:tate 
of his habitual residence has made the d eclaration provided for in 
Article 3 1 ,  and if  the deceased had lived in the State of the issuing 
authority for less than 5 years immediately prior to his death . 

Article 4 

A Contracting State may declare that in designating the holder 

of the certificate and in indicating his powers it wil l ,  notwithstand
ing Article 3 , apply its internal law or that of the State of which 
the deceased was a national in accordance with the choice made 
by h im.  

A rticle 5 

Before issuing the certificate, the competent authority, ·when 
applying the internal law of the State of which the deceased was a 
national , may enquire of an authority of that State, which has 
been designated for. that purpose, whether the contents of the 
certificate accord with that. law and, in i ts discretion , fix a time
limit for the submission of a reply. I f  no reply is received within 
this period it shall draw up the certificate in accordance with its 
own understanding of the applicable law. 

Article 6 
Each Contracting State shall designate the competent judicial 

or administrative authority to draw up the certificate. 
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A Contracting State m ay declare that a certificate drawn up 
1 '  within its territory shall be  deemed to be 'drawn up by the co�

petent au'thority' if it is drawn up by a member of a professiona� 
body which h as been designated by that State, and if it is con
firmed by the competent authority. 

Article 7 

The issuing authority shall , after measures of publicity have 
been taken to inform those interested , in particular the surviving 
spouse, and after investigations, if any are ne.cessary, have been 
made, issue the certificate without delay. . 

Article 8 
The competent authority shall , on request, inform any in

terested person or authority that a certificate has been issued and 
of its contents, and of any annulment or modification of the certifi
cate or of any suspension of its effects. 

The annulment or modification of the certificate or the sus
pension of its effects by the issuing authority shall be brought to 
the attention of any person or authority that has been notified in 
writing that the certificate h ad been issued. 

CHAPTER I I I - RECOGNITION OF THE 
CERTIFI CATE-PROTECTIVE OR URGENT 

M EASURES 
Article 9 

Subject to the provisions of Article 10 ,  in order to attest the 
designation and powers of the person or persons entitled to ad
minister the estate, the production only of the certificate may be 
required in the Contracting States other than that in which it was 
issued. 

No legalization or l ike formality may be required. 

Article 10 

A Contracting State may make the recognition of the certifi
cate depend either upon a decision of an authority following an 
expeditious procedure ,  or u pon simple publicity. 

This procedure may comprise 'opposition' and appeal , insofar 
as either is founded on Articles 1 3 ,  14, 1 5 ,  16 and 1 7 .  
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Article 11 
I 

If  the procedure or the publicity envisaged in Article 1 0  is re
quired , the .holder of the certificaile may, on mere production , take 
or seek any protective or urgent measures ·within the limits of the 
certificate, as from the date of i ts entry into force and throughout 
the duration of the procedure of recognition , if any , until a decision 
to the contrary is made. ' 

A requested State m ay require that interim recognition is to be 
subj ect to the provisions of i ts internal law for such recognition • 

, 
provided that the recognition is the subj ect. of an expeditious 
procedure. 

However, th e holder may not take or seek the  m easu res men
tioned jn paragraph 1 after the sixtieth day following the date of 
entry into force of the certificate, if by then he has not initiated 

the procedure for recognition or taken the necessary measures of 
publicity. 

· 

A1·ticle 12 

Th e val idity of any protective or urgent measures taken under 
Article 1 1  shaH not be affected by. the expiry of the period of time 
specified in that Article, or by a decision refusing recognition. 

H owever, any interested person m ay request. the setting aside 
or confirmation of these measures in accordance with the law of 
the requested State. 

Article 13 

Recognition may be refused in the following cases -

1 .  if the certificate is not authentic , or not in accordance with 
the model annexed to this Convention ; 

2.  if it does not appear from the contents of the certificate 
that it was drm:vn up  by an au thority having j urisdiction ·within 
the meaning of this Convention . 

Article 14 

Recognition of the certificate m ay also be refused if, in the 
view of the requested State -

1 .  the deceased h ad his habitual residence i n  that State ; or 
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2. the deceased had the nationality o f  that State , and for that 

' : reason, according to Articles 3 and 4, the internal la�v of the re- · 

quested State should have been applied with respect to the designa

tion of the holder of the certificate and to the indication of h is 

powers. However, in  this  case recognition shall not be refused un

less the contents of the certificate are contrary to the in'ternal l aw 

of the .requested State. 

Article 15  

Recognition may also be refused if  the certificate i s  incompa

tible with a decision on th e merits, rendered or recognised in the 

requested State. 

Article 16 

Where a certificate mentioned i n  Article 1 is presented for rec-
. I 

ognition , and another certificate mentioned in the same Article 
which is incoi11patible with it has previously been recognised in. the 
requested State, the requested authority may either withdn.n:v the 
recognition of the first certificate and recognise the second , or re
fuse to recognise the second .  

Article 17 

Finally, recogmtwn of  the  certificate may be refused if  such 
recogmtwn is m anifestly incompatible with the pnblic policy 
Cordre public') of the requested State. 

Article 18 

Refusal of recogn ition may be restricted to certain of the 
powers ind icated in the certificate. 

Article 19 

Recognition may not be refused partially or total ly on any 
grounds other than those set ou t in Articles 1 3 ,  14 ,  1 5 ,  1 6  and 1 7 .  

The same shall also apply to  the withdra·wal o� reversal of the 
recognition. 

Article 20 

The existence of a prior local admin istration in the requested 
State shall not relieve the authority of that State of the obligation 
to recognise the certificate in accordance with this Convention. 
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I n  such a case the powers indica ted in t.he certificate shall be 
vested i n  th� holder alone. The requested State m ay main tain the 
local adm inistration in respect of povvers which are not indicated 
in  the certificate 

1 

CHAPTER IV - USE OF T H E  CERT I F I CATE 
· AN D ITS EFFECTS 

Article 21 

The requested State may subj ect the  holder of the certificate • 

i n  the exercise of h is powers to the same local supervision and con
trol appl icable to estate represent'atives i n  that State. 

' 

I n  addition , the requested State m ay st1bj ec t  the  taking of 
possession of the assets situate i n  its territory to t h e  payment of 
deb ts.  

The application of th is Article shall  not affect the designation 
and the ex ten L of tl1e powers of the holder of the certificate. 

A rticle 22 

Any perspn who pays, or delivers property to, the holder of 
the certificate drawn up, and, \vhere necessary , recognised , in 
accordance with th is Convention shall be d ischarged , unless it is 
proved that the person acted i n  bad faith .  

A rticle 23 

Any person who has acqu ired assets of th e estate from the 
holder of .a certificate· drawn up ,  and , \.Yl1er� nec essary , recognised , 
in  accordance with this Conven tion shall ,  u nless i t  is proved that 
he acted in bad fai th , he deemed i.o h ave acqu ired them from a 
person h aving power to d ispose of them. 

C HAPTER V-ANNULl\'I E NT-l\ I O D I·FI CATION
SUSPEN S I O N  OF T H E  CERTI F I CAT E  

A rticle 24 
If ,  in the course of a procedure of recogn ition , the  designation 

or powers of the holder of a certificate are challenged on the 
merits , the  authorities of the requested State m ay suspend the 
provisional effects of the certificate, stay j udgment and , if the 
case so requ ires, settle a period of t ime v,rith i n  \:vhich an action on 
the merits must be instituted in the court having j urisdiction. 
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Article 25 

If  the designation or powers of the holder of a ,  certificate' are 
put in issue in a d ispute on the merits before the courts of the 
State in which the certificate was issued ,  the · au th oriti es of any 
other Contracting State may suspend the effects of t,he certificate 

until the end of the litigation. 

If a dispute on the merits is brought before th e courts of the 
requested State or of another Contracting State, the authorities 
of the requested State may l ikewise suspenc\ the effects of the 
certificate until the end of the litigation. 

Article 26 

If the certificate is annulled or if its effects are suspended in 
the State in which it was drawn up, the authorities of every 
Contracting State shall give effect within its territory to such 
annulment or suspension , at the request of any i nteresteq person 
or if they are informed of such annulment or suspension in 

accordance with Article 8. 
If any provisions of the certificate are modified in the State 

of the issuing authority, that authority shall annul the exi!?ting 
· certificate and issue a new certificate as modified. 

Article 27 

Annulment or modification of the certificate or suspension of 
its effects according to Articles 24, 25  and 26 shall n ot affect acts 
carried out by its holder within the territory of a Contracting 

State prior to the decision of the authority of th at State giving 
effect to the annulment, modification or suspensio n .  

Article 28 

The validity of dealings by a person with the h older of the 
certificate shall not be challenged merely because the certificate 
has been annulled or modified , or its effects have been suspended , 

unless it is proved that the person acted in bad faith . 

Article 29 

The consequences of the withdrawal or reversal of recogn ition 
shall be the same as those set out in Articles 27 and 28 . .  
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CHAPTER VI-I l\Il\1 0\TABLES 

Article 30 
I 

If  the law in accordance with which the certificate was drawn 
up gives the h older powers over immovables si tu a te abroad , the 

issuing authority shall indicate in the certificate the existence of 
these po·wers. 

'Other Contracting States may recogmse these powers m 
whole or in  part. 

Those Contracting States vvhjch h ave made use of the option 
provided for in the foregoing paragraph shall indi�ate to what 
extent  they will recognise such powers. 

CHAPTER VII-GENERAL CLAUSES 

A rticle 31 

For the purposes of , and subj ect to, the conditions set out in 
Article 3, a Contracting State m ay declare that if the deceased 
was a natio:r.al of that State its internal law shall be applied in 
order to designate the holder of tbe certificate and to indicate 
h is powers . 

A rticle 32 

For the purposes of th is Convention , 'habitu al residence' and 
'nationality ' m ean respectively the h abi tual residence and 
nationality or

' 
the deceased at the time of his death .  

Article 33 

The standard terms in the model certificate annexed to this 
Convention may be expressed in  the official langu age, or in  one 
of the official languages of the State of the issu ing authority, and 
shall in all cases be expressed either in French or in English . 

The corresponding blanks shall be completed either in the 
official language or i n  one of the official l�nguages of the State of 
the issu ing au thority or in French or in  English . 

The h older of the certificate seeking recognition shall furnish 
translations of the i nformation silpplied in the certif1cate ,  unless 
the requested authority dispenses with this requirement. 
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Article 34 
' 

In relation to a Contracting State having, in matters of estat� 
administration, two or more legal systems appHcable to different 
categories of persons, any reference to the law of that State shall 
be construed as referring to the legal system spedfiecl by the law 
of that State, as applicable to the particular category of persons. 

A rticle 35 

I f  a Contracting State has two or more · territorial units in 
which different systems of law apply in relation to matters of 
'estate administration, it may declare that this Convention shall 
extend to all its territorial units or only to one or more of them, 
and may modify its declaration by submitting another declaration 
at any time. 

These declarations shall state expressly the territorial units to 
whi.ch the Convention applies. 

Other Contracting States may decline to recognise a certificate 
if, at the date on which recognition is sought, the Convention is 
not applicable to the territorial unit in which the certificate was 
issued . 

A rticle 36 

In the application of this Convention to a Contracting State 
having two or more territorial units in which different systems of 
law apply, in relation to estate administration-

1 .  any reference to the authority or law or procedure of the 
State which issues the certificate shall be construed as referring to 
the authority or law or procedure of the territorial unit in which 
the deceased had h is habitual residence ; 

2�  any reference to the authority or law or procedure of the 
requested State shall be construed as referring to the authority 
or law or procedure of the territorial unit in which the certificate 
is sought to be used ; 

3 .  any reference made in the application of subparagraph 1 

or 2 to the law or procedure of the State which issues the certificate 
or of the requested State shall be construed as including any rele� 
vant legal rules and principles of the Contracting State which 
apply to the territorial units comprising it ;  
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4. any reference to the national law of the deceased shall be 
construed as referring to the law determ ined by the rules i n  force 
in the State of which th e deceas,ed ,;.,ras a n ational , or, if there is 110 
such rule, to the lavv of the territorial unit with which the deceased 
was most closely connected . 

Article 37 

Each Contracting State shal l ,  at the time of the deposit of its 
instrument of ratification , accep tance, approval or accession notify

' 

the M inistry of Foreign Affairs of. the N etherlands of the following : 

1 .  the designation of the authorities, pursuant td Artide 5 and 
the first paragraph of Article 6 ;  

I 
2 .  the way in which the information provided for under 

Article 8 may be obtained ; 

3 .  wh1=ther or not i t  has chosen to subj ect the recognition to a 
procedure or to publicity, and , i f  a procedure exists , the designa
tion of the authority Lefore which the proceedings are to be 
brought. 

Each Contracting State men'tioned i n  Article 35  sh all ,  at the 
same time, notify the M inistry of Foreign Affairs of the Nether
lands of the information provided for in paragraph 2 of that Article. 

Subsequ ently, each Con tracting State shall l ikewise notify the 
M inistry of any mod ification of the designations and information 
mentioned above. 

A rticle 38 

A Contracting State desiring to exercise one or more of the 
options envisaged in Article 4 ,  the second paragraph of Article 6, 

the second and third paragraphs o f  Article 30 and Article 3 1 ,  shall 
notify this to th e l\1 inis1..ry of Foreign Affairs of the Nether lands, 
either at the time of  the deposi t of its instrument of ratification, 
acceptance,  approval or accession or subsequently. 

The designation envisaged by the second paragraph of Article 
6, or the indication en-yisaged by the third paragraph of Article 
3 0 ,  shall be made in the notification. 

A Contracting State shall likewise notify any modification to a 
declaration , designation or indication m entioned above. 
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Article 39 

The provisions of this Convention shall prevail over the ter�s 
of any bilateral Convention to which Contracting States are o'r 
may in the future become Parties and which contains provisions 
relating to the same subj ect-matter, unless it is otherwise agreed 
between the Parties to such Convention. 

This Convention shall not affect the operation of other multi
lateral Conventions to which one or several Contracting States 
are or may in  the future become Parties and . which contain pro
visions relating to the same subj ect-matter. 

A rticle 40 

This Convention shall apply even if the deceased died before 
its entry into force. 

CHAPTER VI I I - F INAL CLAUSES 

Article 41 

This Convention shall be open for signature by the States 
which were Mem bers of the H ague Conference on Private Inter

. national Law at the time of its Twelfth Session. 

It shall be ratified , accepted or approved and the instruments 
of ratification , acceptance or approval shall be deposited with the 
Ministry of Foreign Affairs of the Netherlands. 

A rticle 42 

Any State v,rh ich has become a M ember of the Hague Confer
ence on Private International Law after the date of its Twelfth 
Session , or which is a Member of the United Nations or of a 
specialised agency of that Organisation , or a Party to the Statute 
of the International Court of Justice m ay acce�e to this Conven
tion after it has entered into force in accordance with Article 44. 

The instrument of accession shall be deposited with the 
M inistry of Foreign Affairs of the Netherlands. 

Such accession shall have effect only as regards the relations 
between the acceding State and those Contracting States which 
have not raised an obj ection to its accession in the twelve months 
after the receipt. of the notification referred to in sub-paragraph 3 
of Article 46. The objection m ay also be raised by Member States 
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at the time :when they ratify, accept or approve the Convention 
after an accession. 

Any such obj ection shall be notified to the M inistry of Foreign 
Affairs of the Netherlands. 

A rticle 43 

Any State may, at the time of signature, ratification , accept
ance, approval or accession , declare that this Convention shall , 
extend to all the territories for the international relations of which 
i t  is responsible, or to one or more of them. Such a declaration shall 
take effect on the d ate of entry into force of the Convention for the 
State concerned . 

At �ny ti1pe thereafter, such extensions shall be notified to the 
Ministry of Foreign Affairs of the Netherlands. 

The extension shall h ave effect as �egards the relations bet�een 
the Contracting States .which h ave not raised an objection to the 
extension in  the twelve months after the receipt of the notification 
referred to in Article 46, sub-paragraph 4, and the territory or ter
ritories for the international relations of ·which the State in  question 
is responsible and in  respect of wl�ich the notification was made. 

Such an objection may also be raised by M ember States when 
they ratify, accept or approve the Convention after an extension. 

Any such obj ection shall be notified to the Ministry of Foreign 
Affairs of the Netherlands. 

Article 44 
This Convention shall enter into force on the first day of the 

th ird calendar month after the deposit of the third instrument of 
ratification,  acceptance or approval referred to ,in the second para
graph of Article 41 .  

Thereafter the Convention shall enter into force 

-for each State ratifying, accepting or approving it subse
quently, on the first day of the third calendar month after the 
deposit of its ins.trument of ratification ,  acceptance or 
approval ; 

-for each acceding State, on  the first day of the third calendar 
month after the expiry of the period referred to in Article 42 ; 
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-for a territory to which the Convention has been extended in 
conformity with Article 43, on the first day of the thitd 
calendar month after the expiry of the period referred to in 
that Article. 

Article 45 
This Convention shall remain in force for ·five years from the 

date of its entry into force in accordance with the first paragraph 
of Article 44, even for States which have ratified , accepted , approv-
ed or acceded to it subsequently. ' 

If there has been no denunciation , i t  shall be renewed tacitly 
every five years. 

Any denunciation shall be notified to the Ministry of Foreign 
Affairs of the Netherlands, at least six months before the expiry of 
the five year period . It may be l imited to certain of the territories 
to which the Convention applies. 

The denunciation shall have effect only as regards the State 
which has notified it. The Convention shall remain in force for the 
other Contracting States. 

· Article 46 

The Ministry of Foreign Affairs of the Netherlands shall notify 
the States Members of the Conference , and the States which have 
acceded in accordance with Article 42 of the following-

1 .  the signatures and ratifications, acceptances and approvals 
referred to in Article 41 ; 

2 .  the date on which this Convention enters into force in 
accordance with Article 44 ; 

3. the accessions referred to in Article 42 and the dates on 
which they take effect ;  

4 .  the extensions referred to in Article 43  and the dates on 
which they take effect ;  

5 .  the objections raised to accessions and extensions referred 
to in Articles 42 and 43 ; 

6. the designations, indications and declarations referred to in 
Articles 37  and 38 ; 

7 .  the denunciations referred to in  Article 45. 
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In witn�ss whereof the undersigned , being duly authorised 
thereto , have signed this Conventipn . 

Done at The Hague, on the day of . , 
19  , in the English and French languages, hoth texts being equally 
authentic, in a single copy which shal� Le deposited in the archives 
of the Government of the Netherlands, and of which . a certified 
copy shall be sent, through the diplomatic channel , to each of the 
States Members of the Hague Conference on Private International 
Law at the date of its Twelfth Session. I 
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ANNEX TO THE CONVENTION 

International Certificate 

(Hague Convention of . . .  Concerning the International Adminis-
tration of the Estates of Deceased Persons) ' 

A Issuing Authority 

1 Country : 

2 -The (name and address of the authority) certifies that : 

or 

-(name, address and capacity of the person) designated 
according to Article 6, paragraph 2 and whose certificate IS 
confirmed in <l:ccordance with I b below, certifies that : 

B Information concerning the deceased 

3 ' following the death on at . of 
deceased , date and place of birth) 

4 whose last known address was 

5 of . . nationality2 

1 (marital status, sex of 

6 whose last habitual residence was in (State, town, street) 

7 whose will has/has not been produced to the authority 

8 and whose marriage contract dated has/has not been pre-
sen ted 

C Holder of the certificate 

9 name address (of the person or body) 

10 is/are entitled under . . .  law to effect all acts in respect of all 
corporeal or incorporeal movables in the estate and to act in the 
interest or on behalf of such movable estate3 ,  

or 

is/are entitled under law to effect all acts in respect of all cor
poreal or incorporeal movables in the estate, and to act in the 
interest or on behalf of such movable estate3 ,  

1 For manied persons, indicate, according t o  custom, maiden name o r  name o f  spouse 
2 If the issuing authority knows that the deceased had mme than one nationality, it 
may indicate them 
3 The issuing authority may indicate the capacity in which the holder of this certificate 
may act (e g executor, administrator, heir) . 
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I b i n  respect of any particular asset or category of assets : 

or 
is/are entitled under 
annexed schedule3 •  

law ·to effect the acts i nd icated m the 

D Powers, tj any , over immovables 4:  
E Power to appoint an agent: 

Yes/No 

F Other remarks: 

G Dat-e, zj any, of expiry of the powers: 

H Date, if any, of the entry into force of the certificate: 

I Date of the certifiwie and signatures: 

Drawn up on the . at 

Signature/seal of the issuing authority : 
I 

or 

a Signature/seal of the person dra·wing up the certificate, 

and 

b Signature/seal of the confirming au thority . 

3 The issuing authority may i�dicate the capacity in which the holder of this certificate 
may act (e g executor, administrator , heir) 

4 See Article .30 of the Convention. 
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Schedule 

Acts which may be carried out in 
respect of the corporeal or incorporeal 
movables in the estate, and in the 
interest or on behalf of such estate 

To oqtain all information concerning 
the assets and debts of the estate 
To take cognisance of all wills and 
other documents relating to the estate 
To take any protective measures 
To take any urgent measures 
To collect the assets 
To collect the debts and give a valid 
receipt 
To perform and rescind contracts 
To open, operate and close a bank 
account 
To deposit 
To let or hire 
To lend 
To borrow 
To charge 
To sell 
To carry on a business 
To exercise the rights of a shareholder 
To make a gift 
To bring an action 'To defend an action 
To effect a compromise 
To make a settlement 
To settle debts 
To distribute legacies 
To divide the estate 
To distribute the residue 

Any other actsl: 

Put 'No' against 
acts which the 
bearer may not 
carry out 

Severally Jointly 

Particular assets or categories of assets in respect of which ai::ts cannot be carried · 
out -

a Particular assets or categories of assets: 
b Acts which may not be carried out: 

1 See in particular Article 30 of the Convention. 
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J l . 

CONVENTION ON THE LAW APPLI CABLE 
TO PRODUC'ifS L IABILITY 

The States signa,tory to the present Convention, 

Desiring to establish comm'on provisions on the law applicable, 
in international cases, to products l iability, 

H ave resolved to conclude a Convention to th is effect and ' 
have agreed upon the following P,rovisions-

Article 1 
I 

This Convention shall determ ine the law applicable to the 
liability of the manu facturers and other persons specified in 
'Article 3 for damage caused by a product,  i ncluding damage in 
consequence of a m isdescription of the product or of a failure to 
give adequate notice of its qualities ,  its characteristics or its method 
of u se. 

Vvhere tlle property in , or the right to use, the product was 
transferred to the person suffering damage by the person claimed 
to be liable, the Convention shall not apply to their l iability 
inter se. 

This Convention shall apply irrespective of the nature of the 
proceedings. 

Article 2 

For the purposes of this Convention-

a. the word ' prod uct' sh all include natural and industrial 
products , whether raw or manufactured and ,¥hether movable or 
immovabl e ; . 

b. the word ' damage' shall mean inj u ry to the person or 
damage to property as well as economic loss ; h owever, damage to 
the product i tself and the consequential economic loss shall be 
excluded unless associated with other damage ; 

c. the word 'person' shall refer to a legal person as well as to a 
natural person. 
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Article 3 

This ·  Convention shall apply to the liability . of the following 

persons-

1 .  manufacturers o f  a finished product or of a component part ; 

2 .  producers o f  a natural product ; 

3 .  suppliers of  a product ; 

4. other persons, including repairers and wareh ousemen, in 

the commercial chain of preparation or distribution of a product. 

It shall also apply to the liability of the ag
'
ents or employees 

' 
of the persons specified above. 

Article 4 
The applicable law sh all be the internal ,law of the State of 

the place of inj ury, if that State is also-

. a. the place of the habitual residence of the person directly 
suffering damage, or 

b. the principal place of business of the person claimed to be 
liable, or 

c. the place where the product was acquired by the person 
directly suffering damage. 

Article 5 
Notwithstanding the provisions of Article 4, the applicable law 

shall be the internal law of the State of the habitual residence 
of the person directly suffering damage, if that State is also-

a. the principal place of business of the person claimed to be 
liable ,  or 

b. the place where the product was acquired by the person 
directly suffering damage. 

Article 6 

Where neither of the laws designated in Articles 4 and 5 
applies , the applicable law shall be the internal law of the State 
of the principal place of business of the person claimed to be 
liable , unless the claimant bases h is claim upon the internal law 
of the State of the place of i nj ury. 
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Article 7 

Neither the law of the State of the place of inj ury nor the law 
of the State of the habitual residence of the person directly suf� 
fering d amage shall be applicable by virtue of Articles 4, 5 and 6 
if the person claimed to be l iable establishes that he could not 
reasonably have foreseen that the p�oduct or his own products 
of the same type "\vould be made available in that State through 
commercial channels. 

Article 8 
The l aw applicable under this Convention shall determine, in 

particular-

1 .  , the basis and extent of liability ; .  

2 .  the grounds for exemption from liability, any limitation 
. of liability and any d ivision of liability ; 

3. the kinds of da�1age for which compensatiol! may be due ; 

4. the form of compensation and its extent ;  

5 .  the question \11.rhether a righ t to d amages may b e  assigned 
or inherited ; 

6. the persons who may claim damages i n  their own right;  

7.  the liability of a principal for the acts of his agent or of an 
employer for the acts of his employee ; 

8. the burden of proof insofar as the rules of the applicable 
law in respect thereof pertain to the law o,f liability ; 

9. rules of prescription and limitation , includ ing rules relating 
to the commencement of a period of prescription or limitation, 
and the i nterruption and suspension of this period . 

Article 9 

The application of Articles 4 ,  5 and 6 shall not preclude con
sideration being given to the rules of conduct and safety prevailing 
in the State where the product was introduced into the market. 

A rticle 1 0  

T h e  application o f  a law declared applicable under this Con
vention m ay be refused only where such application would be 
manifestly incompatible with public policy ('ordre public') .  
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A rticle 11 
The ·application of the preceding Articles shall .be independent 

of anY requirement of reciprocity. The Convention shall be 

applied even if the applicable law is not that ofa Contracting State. 

Article 12 
· Where a State comprises several territorial units each of 

which has its own rules of law in respect of products liability, 
each territorial unit shall be considered as a State for the purposes 
of selecting the applicable law under this Convention. 

' Article 13 

A State within which different territorial units have their 
own rules of law in respect of products liability shall not be bound 
to apply this Convention where a State wiFh a u nified system 
of law would not be bound to apply the law of another State by 
virtue of Articles 4 and 5 of this Convention. 

A rticle 14 
If  a Contracting State h as two or more territorial u ni ts which 

have their own rules of law in respect of products liability, it may,  
at the time of  signature , ratification , acceptance, approval or 
accessior:t , declare that this Convention shall extend to all its 
territorial units or only to one or more of them, and may modify 
its declaration by submitting another declaration at any time. 

These declarations shall be notified to the Ministry of Foreign 
Affairs of the Netherlands, and shall state expressly the territorial 
units to which the Convention applies. 

A rticle 15 

This Convention shall not prevail over other Conventions in 
special fields to which the Contracting States are or may become 
Parties and which contain provisions concerning produ cts liability . 

A rticle 16 

Any Contracting State may, at the time of signature, ratifica-
tion , acceptance, approval or accession , reserve the right-

1 .  not to apply the provisions of Article 8, subparagraph 9 ;  
2 .  not  to apply this Convention to raw agricultural products. 

No other reservations shall be permitted . 
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Any Contracting State may also when notifying an extension 
of the Con"\Tention in accordance with Article 1 9 ,  make one or 
more of these reservations , with its effect limited to all or some 
of the territories mentioned in the extension . 

Any Contracting State may at any time withdraw a reservation 
it has made ; the reservation shall cea$e to have effect on the first 
day of the third calendar ' month after notification of the 
withdrawal . 

Article 17 

This Convention shall be open for signature hy the States 
which were Members of the Hague Conference on Private 
International Law at the time of 1ts Twelfth Session. 

I t  shall  be ratified , accepted or approved and the instruments 
· of ratification , acceptance or approval shall be deposited with the 
M inistry of Foreign Affairs of the Netherlands. 

Article 18 

Any St�te which has become a Member of the Hague 
Conference on Private International Law after the date of its 
Twelfth Session , or which is a Member of the United Nations or 
of a spedalised agency of that Organisation, or a Party to the 
Statute of the International Court of Justice may accede to this 
Convention after i t  has entered into force in accordance with 
Article 20. 

The instru ment of accession shall be deposited with the 
Ministry of Foreign Affairs of the Netherlands. 

Article 19 
Any State may, at the time of signature, ratification, accept

ance, approval or accession, declare that this Convention shall 
extend to all the territories for the international relations of 
which it is responsible, or to one or more of them. Such a declara
tion shall take effect on the date of entry into force of the Con
vention for the State concerned. 

At any time thereafter, such extensions shall be notified to the 

Ministry of Foreign Affairs of the Netherlands. 
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Article 20 
This Convention shall enter into force on the tir�t day of the 

third calendar month after the deposit of the third instrument of. 

atification, acceptance or approval referred to i n  the second 

�aragraph of Article 1 7 .  Thereafter the Convention shall enter 

into force 

_:_for each State ratifying, accepting or approving it sub

sequently, on the first day of the third calendar month 
after the deposit of its instrument of ratification, acceptance 
or approval ; 

-for each acceding State , on the first day of the third calendar 
month after the deposit of its instrument of accession ; 

-for a territory to which the Convention h as been extended 
in conformity with Article 19 ,  on the first day of the third 
calendar month after the notification referred to in that 
Article. 

Article 21 

This Convention shall remain in force for five years from the 

date of its entry into force in accordance with the first paragraph 
·of Article 20, even for States which have ratified , accepted , 
approved or acceded to it  subsequently. 

If there has been no denunciation , it shall be renewed tacitly 
every five years. 

Any denunciation shall be notified to the Ministry of Foreign 
Affairs of the Netherlands, at least six months before the expiry 
of the five year period . I t  may be limited to certain of the 
territories to which the Convention applies. · 

· The denunciation shall have effect only as regards the State 
which has notified it. The Convention shall remain in force for 
the other Contracting States. 

Article 22 

The Ministry of Foreign Affairs of the Netherlands shall 
notify the States Members of the Conference and the States which 
have acceded in accordance with Article 1 8 ,  of the following-

1 .  the signatures and ratifications, acceptances and approvals 
referred to in Article 1 7  ; 
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2 .  the date on which this C.onvention enters into force In 
accordance' with Article 20 ; 

3 .  the accessions referred ,to m Article 1 8  and the dates on 
which they take effect ; 

4 .  the extensiqns referred to in  Article 19 and the dates on 
wh ich they take �ffect ; 

· 5 .  the reservations, withdrawals of reservations and declara
tions referred to in Articles 14, 1 6  arid 1 9 ;  

6 .  the denunciations referred to  in Article 21 .  

I n  witness whereof the u ndersigned , being duly authorized 
thereto, have signed this Conveh�ion . .  

I , 

Done at The Hague, on the day of . . . , 19 . . , m 
the Engl ish and French languages , both texts being equally 
authentic, in a single  copy which shall be deposited in the archives 
of the Government of the Netherlands, and of wh ich a certified 
copy shall be sent,  through the diplomatic channel , to each of the 
States M embers of the Hague Conference on Private International 
Law at the date of i ts Twelfth , Session. 
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CONVENTION ON T H E  RECOGNITION AND 
ENFO RCEMENT OF DECISIONS RELATING 

TO MAINTENANCE OBLIGATIONS 

The States signatory to this Convention , 
I I 

Desiring to establish common provisions to govern the recipro
cal recogni6on and enforcement of decisions relating to main

tenance obligations in respect of adults, 

Desiring to coordinate these provisions and those of the Con
vention of the 1 5th of April 1 958 on the Recognition and Enforce
ment of Decisions Relating to Maintenance Obligations in  Respect 
of Children, I .. 

Have resolved to conclude a Convention for this purpose and 
have agreed upon the following provisions- . 

CHAPTER I - SCOPE OF THE CONVENTION 

Article 1 

This Convention shall apply to a decision rendered by a 
judicial or administrative authority in a Contracting State in  
respect of  a maintenance obligation arising from a family re
lationship, parentage , marriage or affinity, including a main
tenance obligation towards an infant who is not legitimate, 
between-· 

1 .  a maintenance �reditor and a maintenance debtor ; or 

2. a maintenance debtor and a public body which claims re
imbursement of benefits given to a maintenance creditor. 

It shall  also apply to a settlement made by or before such an 
authority (' transaction' )  in respect of the said obligations and 
between the same parties (hereafter referred to as a 'settlement') .  

Article 2 

This Convention shall apply to a decision or settlement how
ever described . 

It  shall also apply to a decision or settlement modifying a 
previous decision or settlement, even in the case where this 
originates from a non-Contracting State. 
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I t  shaH apply irrespective o f  the international o r  internal 
character of the maintenance claim and whatever may be the 
nationaljty or habitual residence of the parties. 

Article 3 

If  a decision, 
�r settlem�nt does not relate solely to a main

tenance obligation, the effect of the Convention is limited to the 
parts of the decision or settlement which concern maintenance 
obligations. 

CHAPTER I I  - CONDITIONS FOR RECQGN ITION 
AND ENFORCEM ENT OF DECISIONS 

A rticle 4 

A decision rendered in a Contracting State shall be recognised 
or enforced in another Contracting State--

1 .  if it was rendered by an authority considered to have 
j urisdiction under Article 7 or 8 ;  and 

2. it is no longer subject to ordinary forms of review in the 
State of origin. 

Provisionally enforceable decisions and provisional measures 
shall , although subject to ordinary forms of review, be recognised 
or enforced in  the State addressed if similar decisions may be 
rendered ' and enforced in that State. 

A rticle 5 

Recognition or enforcement of a decision may,  however, be 
refused-

1 .  i f  recognition o r  enforcement o f  the decision is manifestly 
incompatible with the public policy ('ordre puulic' ) of the State 
addressed ; or 

2.  if the decision was obtained by fraud in connection with a 
matter of procedure ; or 

3.  if proceedings between the same parties and having the 
same purpose are pending before an authority of the State addres
sed and those proceedings were the first to be instituted ; or 

4. if the decision is incompatible with a decision rendered 
between the same parties and having the same purp.ose, either 
in  the State addressed or in  another State, provided that this 
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latter decision fulfils the conditions necessary for its recognition 
, ' and enforcement in the State addressed. , 

A rticle 6 

Without prej udice to the provisions of Article 5 ,  a decision 
rendered by default shall be recognised or enforced o�ly if notice 
of the institution of the proceedings, including notice of the sub
stance of the claim,  has been served on the defaulting party in 
accordance with the law of the State of origin and if, having regard 
to the circumstances, that party has had sufficient time to enable 
him to defend the proceedings. 

A rticle 7 
An authority in the State of origin shaU be considered to have 

jurisdiction for the purposes of this Convention-
' 

1 .  if either the maintenance debtor or the maintenance 
creditor had his habitual residence in the State of origin at the time 
when the proceedings were instituted ; or 

2. if the maintenance debtor and the maintenance creditor 
were nationals of the State of origin at the time when the pro
ceedings were instituted ; or 

3. if the defendant had submitted to the j urisdiction of the 
authority, either expressly or by defending on the merits of the 
case without objecting to the j urisdiction. 

Article 8 

Without prejudice to the provisions of Article 7 ,  the authority 
of a Contracting State which has given judgment on a maintenance · 
claim shall be considered to have j urisdiction for the purposes of 
this Convention if the maintenance is due by reason of a divorce 
or a legal separation , or a declaration that a marriage is void or 
annulled , obtained from an authority of that State recognised as 
having jurisdiction in that matter, according to the law of the 
State addressed .  

Article 9 

The authority of the State addressed shall be bound by the 
findings of fact on which the authority of the State of origin based 
its jurisdiction. 
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A rticle 10 
( 

I f  a decision deals with several issues in an application for 
maintenance and if recognitiop or enforcement cannot be granted 
for the whole of the decision, the authority of the State addressed 
shall apply this Convention to that part of the decision which can 
be recognised or enforced. 

A rticle 11  

If a decision provided for the periodical payment of main
tenance, enforcement shall be granted in  respect of payments 
already due and in respect of future payments. 

A rticle 12 
' ' 

There shall be no review by the authority of the State addr�ssed 
of the merits of a decision, unless this Convention otherwise 
provides. 

CHAPTER I I I -· P ROCEDURE FOR RECOGNITION 
AND ENFORCEMENT OF DECISIONS 

A rticle 13 , 

The procedure for the recognition or enforcement of a decision 
shall be governed by the law of the State addressed , unless this 
Convention otherwise provides. 

A rticle 14 

Partial recognition or enforcement of a decision can always 
be applied for. 

A rticle 1 5  

A m aintenance credi tor, who, in  the State o f  origin , has bene
fited from complete or partial legal aid or exemption from costs or 
expenses, shall be entitled ,  in any proceedings for recognition or 
enforcement, to benefit from the most favourable legal aid or the 
most extensive exemption from costs or expenses provided for by 
the law of the State addressed. 

A rticle 1 6  

N o  security, bond or deposit, however described, shall be re
quired to guarantee the payment of costs and expenses in the 
proceedings to which the Convention refers. 
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, .Article 1 7  

The party seeking recognition o r  applying for enforcement of � ' 
decision shall furnish-

1.  a complete and true copy of the decision ; 

2 .  any document necessary to prove that the decis'ion is no 

longer subject to the ord inary forms of review in the State of 

origin and ,  where necessary, that it is enforceable ; 

3. if the decision was rendered by default, the original or a 

certified true copy of any document requ ired to prove that the 
notice of th� insti tution of proceedings , includ ing · riotice of the 
substance of the claim , has been properly served on the defaulting 

party according to the law of the State of  origin ; 

4. where appropriate , any d ocumen t  necessary to prove that 

he obtained legal aid or exemption from costs or expenses in the 
State of origin ;  ' 

S. a translation, certified as true ,  of the above-nientioned 

documents unless the authority of the State addressed dispenses 
with such translation.  

If there is a failure to produce the documents mentioned above 
or if the contents of the decision do not permit  the authority of 
the State addressed to verify whether the conditions of this Con
vention have. been fulfilled , the authority shall allow a specified 
period of time for the production of the necessary documents. 

No legalisation or other l ike formali ty may be required. 

C HAPTER IV - ADD ITIONAL PROVISIONS 
RELATING TO PUBLIC BODIES . 

Artic�e 18 

A decision rendered against a maintenance debtor on the 
application of a public body which claims reimbu rsement of 
benefits provided for a maintenance creditor shall be recognised 
and enforced in accordance with this Convention-' 

1 .  if reimbursement can be obtained by the public body under 
the law to which it  is subj ect ;  and 

2.  if the existence of a m aintenance obligation between the 
creditor and the debtor is provided for by the internal law appli
cable under the ru les of private intermitional law of the State 
addressed . 
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A rticle 1 9  
I 

A public body m ay seek recognition or claim enforcement of a 
decision rendered between a '11aint.enance creditor  and main
tenance debtor to the extent of the benefits provided for the 
creditor if it is entitled ipso jure, under the law to which it is 
subject, to seek recognition or claim enforcement of the decision 
in place of the creditor. 

· · 

A rticle 20 

Without prej udice to the provisions of Article 1 7 ,  the public 
body seeking recognition or claiming enforcement of a decision 
shall furnish any document necessary to prove that it fulfils the 
conditions of sub-paragraph 1 ,  of Article 1 8  or Article 1 9 ,  and that 
benefits have been provided for the maintenance creditor. 

CHAPTER V - SETTLEM ENTS 

A rticle 21 

A settlement which is  enforceable in the State of  origin shall be 
recognised �nd enforced subject to the same conditions as a 
decision so far as such conditions are applicable to it.  

CHAPTER VI - M ISCELLANEOUS PROVISIONS 

A rticle 22 · 
A Contracting State , under whose law the transfer of funds is 

restricted , shall accord the h ighest priority ,to the transfer of funds 
payable as maintenance or to cover costs and expenses in respect 
of any claim under this Convention . 

A rticle 23 

This Convention shall not restrict the ' application of an 
international instrument in  force between the State of origin and 
the State addressed or other law of the State addressed for the 
purposes of obtaining recognition or enforcement of a decision or 
settlement. 

A rticle 24 
This Convention shall apply irrespective of the date on which 

a decision was rendered. 
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Where a decision has been rendered prior to the entry into 
force of the Convention between the State of origip �nd the State 
ddressed ,  it shall be enforced in  the latter State only for payments 
;alling due after such entry into force. 

Arti�le 25 
Any Contracting State may, at any tim�, declare that the 

provisions of this Convention will be extended , in relation to other 
States making a declaration u nder this Article; to an official deed 
("acte authentique") drawn up by or before an authority or 
public official and directly enforceable in the State of origin 
insofar as these provisions can

. 
be applied to such deeds. 

Article 26 

Any Contracting State m ay,  in accordance with Article 34, 

reserve the right not to recognise or enforce--

1 .  a decision or settlement insofar as it relates to a period of 
time after a maintenance creditor attains the age of twenty-one 
years or marries, except when the creditor is or was the spouse 
·of the maintenance debtor ; 

2 .  a decision or settlement in respect of maintenance obliga
tions 

a. between persons related collaterally ; 

b.  between persons related by affinity ; 

3 .  a decision or settlement unless it provides for the periodical 
payment of maintenance. 

. · 

A Contracting State which has made  a reservation shall not 
be entitled to claim the application of this Convention to such 
decisions or settlements as are excluded by its reservation. 

Article 27 

If a Contracting State has, in matters of maintenance obliga
tions, two or more legal systems applicable to different categories 
of persons ,  any reference to the law of that State shall be construed 
as referring to the legal system which its law designates as appli
cable to a particular category of persons. 
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I 
Article 28 

I f  a Coritracting State has two or more territorial units in 
which different systems of law apply in relation to the recognition 
and enforcement of maintenance decisions -

1 .  any reference to the law or procedure or authority of the 
State of origin shall ·be construed as r�ferring to the law or proce
dure or authority of the territorial unit  in which the decision was 
rendered ; 

2 .  any reference to the law or procedure or authority of the , 
State addressed shall be construed as referring to the law or 
procedure br auth ority of the territorial un it in which recognition 
or enforcement is sough t ;  

3 .  any reference made i n  the ap,plication of sub-paragraph 1 or 
2 to tlle law .or procedure of the State of origin or to the law, or 
procedure of the State addressed shall be construed as including 
any relevant legal rules and principles of the Contracting State 
which apply to the territorial u nits comprising i t ;  

' ' 

4. any reference to the habitual residence of the maintenance 
creditor or the rhaintenance debtor in the State of origin shall be 
construed as, referring to h is habitual residence in the territorial 
unit in  which the dedsion was rendered . 

Any Contracting State m ay, at any time, declare that it will 
not apply any one or more of the foregoing rules to one or more 
of the provisions of this Convention. 

Article 29 

This Convention 'shall replace, as regards the States who are 
Parties to it ,  the Convention on the Recognition and Enforcement 
of Decisions Relating to M aintenance Obligations in  Respect of 
Children , concluded at The H ague on the 1 5 th of April 1958.  

CHAPTER VII - .F INAL CLAUSES 

Article 30 

This Convention shall be open for signature by the States 
which were Members of the Hague Conference on Private Inter
national Law at the time of i ts Twelfth Session. 

It shall be ratified, accepted or approved and the instruments 
of ratification , acceptance or approval shall be deposited with the 
Ministry of Foreign Affairs of the Netherlands. 
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Article 31 

Any State which has become a Member of the Hague Con

ference on Private International Law after the date of its Twelfth 

Session, or which is a M ember of the United Nations or of a 

specialised agency of that Organisation, or a Party tq the Statute 

of the International Court of Justice may accede to this Conven

tion· after it has entered into force in accordilnce with the first 

paragraph of Article 35.  

The instrument of accession shall be deposited with the 

Ministry of Foreign Affairs of the Netherlands. 

Such accession shall have effect only as regards the relations 
'
between the acceding State and those Contracting States which 
have not raised an objection to its accession in the twelve months 
after the receipt of the notification referred to in sub-paragraph 3 
of Article 37 .  Such an objection may also be raised by Member . I 
States at the time when they ratify, accept or approve the Con-

vention after an accession .  Any such objection shall be n0tified 
to the Ministry of Foreign Affairs of the Netherlands. 

Article 32 

Any State may, at the time of signature , ratification ,  accept-
. ance, approval or accession, declare that this Convention shall 
extend to all the territories for the international relations of which 
it is responsible,  or to one or more of them. Such a declaration 
shall take effect on the date of entry into force of the Convention 
for the State concerned. 

At any time thereafter, such extensions shall be notified to the 
Ministry of Foreign Affairs of the Netherlands. 

The extension shall have effect as regards the relations between 
the Contracting States whiCh have not raised an objection to the 
extension in the twelve months after the receipt of the notification 
referred to in sub-paragraph 4 of Article 37 and the territory or 
territories for the international relations of which the State in 
question is responsible and in respect of wh ich the notification was 
made. 

Such an objection may also be raised by l\'lember States 
when they ratify, accept or approve the Convention after an 
extension. 

Any such objection shall be notified to the M inistry of Foreign 
Affairs of the Netherlands. 
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If a Contracting  State has two or more territorial units in 
which diffefent systems of law apply in relation to the recognition 
and enforcement of m aintenance decisions, it may,  at the time of 
signature, · ratification , acceptaAce , approval or accession ,  declare 
that this Convention shall extend to all its territorial u nits or only 
to one or more of them, and may modify its declaration by sub
mitting another d�claration at any tiine thereafter. 

· These declarations shall be notified to the Ministry of Foreign 
Affairs of the Netherlands, and shall state expressly the territorial 
unit  to which th e Convention applies. 

Other Contracting States ma:y decline to recognise a mainte
nance decision if, at the date on which recognition 'is sought, the 
Convention is not applicable to the territorial u nit  in which the 
decision was rendered 

' 

A rticle 34 
Any State may , not later than the moment of its ratific�tion, 

acceptance, approval or accession, m ake one or m ore of the said 
reservations applicable to all or some. No other reservation shall 
be permitted. 

Any State may also, when notifying an extension of the Con
vention in accordance with Article 3 2 ,  make one or more of the 
said reservations applicable to all or some of the territories men
tioned in the extension. 

Any Contracting State may at any time withdraw a reserva
tion it has made. Such a withdrawal shall be notified to the 
Ministry of Foreign. Affairs of the Netherlands. 

Such a reservation shall cease to have effect on the first day of 
the third calendar m onth after the notification referred to in the 
preceding paragraph . 

Article 35 

This Convention shall enter into force on the first day of the 
third calendar month after the deposit of the third instrument of 
ratification ,  acceptance or approval referred to in  Article 30. 

Thereafter the Convention shall enter into force -

1 .  for each State ratifying, accepting or approving it subse
quently , on the first day of the third calendar month after the 
deposit of its instrument of ratification, acceptance or approval ; 
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2.  for each acceding State, on the first day of the third calen
dar month after the expiry of the period referred to in Article 3 1 ; 

. . ' 

3 .  for a territory to which the Convention has been extended 
in conformity with Article 32 ,  on the first day of the third calendar 
month after the expiry of the period referred to · in �hat Article. 

Article 36 

This Convention shall remain in force for five years from the 
date of its entry into force in accordance with the first paragraph 
of Article 35 ,  even for States which have ratified, accepted , ap
proved or acceded to it subsequently. 

If there has been no denunciation, it shall be renewed tacitly 
every five years. 

Any denunciation shall be notified to the Ministry of Foreign 
Affairs of the Netherlands, at least six months before the expiry of 
the five year period. It  may be limited to certain of the territories 
to which the Convention applies. · 

The denunciation shall have effect only as regards the State 
which has notified it. The Convention shall remain in force for the 
other Contracting States. 

Article 37 

The Ministry of Foreign Affairs of the Nether:lands shall notify 
the States Members of the Conference, and the States which have 
acceded in accordance with Article 3 1 ,  of the following -

1 .  the signatures an.d ratifications, acceptances and approvals 
referred to in Article 30 ; 

2. the date on which this Convention enters into force in 
accordance with Article 35 ; · 

3. the accessions referred to in Article 3 1  and the dates on 
which they take effect ; 

4. the extensions referred to in  Article 32 and dates on which 
they take effect ; 

5 .  the objections raised to accessions and extensions referred 
to in Articles 3 1  and 32 ; 

6 .  the declarations referred to in  Articles 25 and 32 ; 

7 .  the denunciations referred to in  Article 3 6 ;  
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8 ,  the reservations referred to in Articles 2 6  and 34 and the 
withdrawals referred to in Article 34. 

In witness whereof the undersigned, being duly authorised 
thereto, have signed th is Convention. 

Done at Tbe , Hague, on , the day of , 19 , in the 
English and French languages, both texts being equally authentic ' 
in  a single copy which shall be deposited in  the archives of the 
Government of the Netherlands, and of which a certified c:;opy 
shall be sent, through the diplomatic channel , to each of the 
States M embers of the Hague Conference on Private I nternational 
Law at the date of its Twelfth Session. ' 

B . .  THE FOLLOWING DECISION ON THE 
COMPLETION OF DELIBERATIONS RELATING 

TO MAINTENANCE OBLIGATI ONS 

The Twelfth Session , 

Having adopted a Convention on the Recognition and Enforce-' 
ment of Decisions Relating to M aintenance Obligations ; 

Conscious that del iberations concerning the draft Convention 
on the Law Applicable to Certain M aintenance Obligations in 
Respect of Adult Creditors could not be completed during the 
Twelfth Session ; 

Considering i t  appropriate to conve1�e a Special Commission 
in order to prepare a final text of the Convention ; considering that 
this Special Commission should be composed of the persons, who 
constituted the Third Commission of the Twelfth Session ,  except 
in  a case of absolute hindrance ; 

Desiring that this Commission should oase its deliberations 
on the proceedings of the Twelfth Session,  and th at it should 
undertake the task of preparing a final draft Convention ; 

Contemplating that a meeting lasting at the most twelve 
working days should be sufficient to enable this Commission to 
conclude i ts deliberations ; 

Having regard to Article 7 of the Statute of the Conference ; 

Insti tu tes a Special Commission in the foregoing terms;  
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Requests the Permanent Bureau to convene this Commission 
in the n�ar future, in the expectation that it should in principle 
present a draft Convention before the first of Apr'il , 1973 ;  . 

And decides that the draft Convention to be drawn up  by the 
Special Commission should be embodied in a Fin<;l Act to be 
signed by the Delegates participating in this Commission. 

C� THE FOLLOWING DECISION ON THE 
M ATTERS TO BE PLACED ON THE AGENDA 

OF THE CONFERENC:It 

The Twelfth Session , 

Observing that Article 3 of the Statute of the Conference 
provides that the Standing Government Committee shall examine 
all proposals for items to be placed on the �genda of the Con
ference ; 

· Having regard to the proposals and suggestions put forward 
in the deliberations of the Fourth Commission ; 

Requests the Standing Government Committee to study the 
desirability of placing the following matters of private international 
law on the Agenda of the Thirteenth Session or a following 
Session -. 

First, 
a. the conflict of laws in respect of marriage and the revision 

of the Convention on the Conflict of Laws Relating to Marriage 
of the 1 2th of June 1 902 , and to include, as the case may be, 
questions relating to the recognition abroad of decisions in respect 
of the existence or validity of marriages ; 

· 

b. the law applicable to matrimonial property ; 

c. the re-examination of the problems which were dealt with 
in the Convention of the 1 5th of June 1955 on Conflicts Between 
the Law of Nationality and the Lavv of Dom'icile , and the possi
bilities of encouraging the adoption of this Convention by a greater 
number of States, as well as a consideration of other potential 
solutions ; 

d. the conflicts rules relating to contract and tort, on the 
understanding that a questionnaire as to whether it is opportune 
to undertake studies on this subject will be addresseq to the 
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Members and that the Standing Government Committee will 
decide,  in  the light of the replies , on the action to be taken ; 

Secondly, 

a .  the recognition of internal adoptions ; 

b.  the law applicable to negotiable instruments ; 

. c .  the law applicable t� contracts of agency and represen
tation ; 

d .  the international jurisdiction and applicable law in  respect 
of d ivorce and legal separation ; , 

e .  the law applicable to unfair competition ; 

f. the law applical>le to the est9-h1ishment of fil iation and 
questions r�lating to the recogni tion of foreign decisions relating 
to the establishment of filiation ; 

g. the law applicable in the field of l iability insurance ; 

h .  the law applicable to the following matters in the field of 
international trade law - powers of attorney , bank guarantees 
and sureties , banking operations , licensing agreements and know-
how. 

' 

D. FINALLY, THE CONFERENCE EXPRESSES 
THE FOLLOWING WISHES 

1 .  That .the M�nistry of Foreign Affairs of the Netherlands, 
designated as depositary of the Conventions, be willing to open 
for signature the Conventions adopted by this Session as from the 
1 st of October, 1 97 3 ;  

2 .  That Member States consider the possibili ty of providing 
for adequate publicity ,  for the attention of all interested lawyers 
and authorities, of the signatures , ratifications , acceptances, 
approvals , · accessions, reservations and declarations concerning 
the Hague Conventions , as well as of the dates of entry into force 
of the Conventions as far as their country is concerned ; 

3 .  That Governments publish officially, and encourage the 
publication through non-official channels of, translations in the 
language of their coun try of the Conventions of the Conference 
and the corresponding Reports ; 
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4. That the drawing-up of the new Convention on the Recog

nition apd Enforcement of Decisions Relating to Maintenance 

Obligations should not be considered an obstacl� to the ratifica

tion of the Convention of the 15th of April 1958 on the Recogni

tion and Enforcement of Decisions Relating to M aintenance Obli-

gations in Respect of Children. 
· 

Done at The Hague, on the 2 1 st day of October Nineteen 

hundred and seventy-two,  in a single copy which shall be deposited 

in the archives of the Permanent Bureau , and of which a certified 
copy shall be sent to each of the Governments represented at the 
Twelfth Session of the Conference. 

[Here follow the signatures of the delegates of the Federal 
Republic of Germany, Argentina, Austria ,  Belgium, Brazil , 
Canada, Deninark, Spain,  United States of America, Finland, 

. I 
France, Greece, Ireland ,  Israel , Italy, Japan , Luxemburg, Nor-
way, the Netherlands, Portugal , The United Kingdom of . Great 
Bri'tain and Northern I reland , Sweden ,  Switzerland ,  Czecho
slovakia ,  Turkey, Jugoslavia,  Indonesia (as observers) , and the 
signature of the Secretary-General of the Conference.] 
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ACTE FINAL 

Les soussignes ,  Delegues des Gouvernem ents de Ia Repuhlique 
Federale d '  Allemagne , de 1' Argentine , de 1' Autriche , de la Bel� 

giqu e ,  du Bresil , d u  Canad a, du Danemark, de l ' Espagne, des 
Etats-Unis d'Amerique ,  de la Finlande, de la France, de la Grece, 
de l ' Irlande,  d ' Israel , de J'I  talie, du J apon,  d u  Luxembourg ,  de Ia 
Norvege , des Pays�Bas, du  Po�tugal , du Royaume�Uni de Grande� 
Bretagne et d' lrlande du Nord , de la Suede , de l a  Suisse, de la 
Tchecoslovaquie, de  l a  Turquie et de la Yougoslavie, ainsi que, 
les Observateurs de l ' Indonesie , se sont reunis a La Haye le 2 
octobre 1 97 2 ,  sur i nvitation du Gouvernement des Pays-Bas ,  en 
Douzieme session de la Conference de  la Haye de droit interna
tional prive. 

A 1a su ite des del iberations consignees dans 1es proces-verbq.ux, 
ils sont co.hvenus de soumettre a ! 'appreciation de leurs Gouverne� 

. ments : 

A. LES PROJETS DE CONVENTIONS SUIVANTS : 

I 

CONVENTION SUR L'ADM I NISTRATION 
I NTERNATIONAL£ DES SUCCESSIONS 

Les Etats signataires de la presente Convention ,  

Desirant ctablir des dispositions communes e n  vue d e  faciliter 
!'administration internationale des successions , 

Ont resolu de conclure u ne Convention a cet effet et sont 
con venus des dispositions suivantes :  

CHAPITRE I - CERTIFI CAT I NTERNATIONAL 

A rticle premier 

Les Etats contractants instituent un certificat international de
signant la ou les personnes h abilitees a administrer la succession 
mobiliere, et indiquant ses ou leurs pouvoirs . 

Ce certificat , etahli dans l ' Etat contractant designe a ! 'article 
2, et selon le modele annexe a ]a presente Convention , sera reconnu 
dans les Et.ats contractants . 

Tout Etat contractant aura la faculte de subordonner cette 
reconnaissance a la procedure ou a la publicite prevue a } 'article 10. 



I ' ·· ·  

, • 

167 

CHAPITRE I I - ETABLISSEMENT DU CERTIFI CAT 

A rticle 2 

Le certificat est etabli par l 'autorite competente dans I 'Etat 
de Ia residence habituelle du defunt . 

. A rticle 3 

Pour designer le titulaire du certificat et indiquer ses pouvoirs , 
l 'autorite competente applique sa loi interne, sauf dans les cas 
suivants ,  ou elle appliquera la loi interne de l"Etat dont Ie defunt 
et�it ressortissant : 

1 .  lorsque tant l ' Etat de la residence habituelle que celui  
dont le defunt etait ressortissant ont fait la  declaration prevue a 
I' article 3 1 ; 

2 .  lorsque l 'Etat dont le defunt etait ressortissant ,  mais non 
celui de Ia residence habituelle,  a fait Ia declaration prevue a . 

!'article 3 1  et que le defunt n'avait pas habite depuis au moins 5 
ans avant son deces dans l'Etat de 1' autorite emettrice du certificat. 

A rticle 4 
Tout Etat contractant a la  faculte de declarer que, pour de

signer le titulaire du certificat et indiquer ses pouvoirs, il appli
quera, par derogation a l' article 3, sa loi intern� ou celle de l 'Etat 
dont le defunt etait ressortissant selon le choix fait par ce dernier. 

Article 5 
Avant ! 'emission du certificat, I 'autorite competente peut,  au 

cas ou elle applique la Ioi interne de l ' Etat dont le defunt etait 
ressortissant,  demander a une autorite de cet Etat, designee a cet 
effet, si les mentions du certificat sont conformes a ladite loi et 
fixer , si elle l 'estime opportun ,  un delai pour Ia reponse. Faute de 
reponse dans ce delai , elle etablit le certificat selon sa propre 
appreciation du contenu de la loi applicable. 

A rticle 6 

Chaque Etat contractant designe l ' autorite judiciaire ou 
administrative competente pour etablir le certificat. 

Tout Etat contractant a Ia faculte de declarer que le certificat, 
dresse sur son territoire, sera considere comme "etabli par I 'au
torite cornpetente" s' il est etabli par une des personnes apparte-
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nant a une 1categorie professionnelie designee par cet Etat, et s'il 
est confirme par l 'autorite competente. 

A rticle 7 

L'autorite em�ttrice, apre,s avoir pris les mesures de  publicite 
pr9pres a informer les interesses, notamment le conjoint survivant, 
et avoir precede, au besoin, a des recherches, delivre sans retard 
le certificat. 

A rticle 8 

L'autorit.e competente informe, sur sa demande, toute per
sonne ou autorite interessee de I 'emission du certificat et de son 
contenu et, ' I e  cas echeant, de son annulation , de sa· modification 
ou de Ia suspension de ses effets. 

L'annulation du certificat, sa modification ou lq, suspension de 
ses effets par l 'autorite emett.rice doit etre portee a la connaissance 
de toute persorine ou autorite qui aura ete precedemment informee 
par ecrit de son emission. 

CHAPITRE I I I - RECONNAISSANCE DU 
CERTIFI CAT - M ESURES CONSERVATOI RES 

OU URGENTES 
A rticle 9 

Sous reserve des dispositions de I 'article 10 ,  seule la presenta
tion du certificat peut etre exigee, dans les Etats contractants 
autres que celui ou il a ete emis, pour attester la designation et 
les pouvoirs de la ou des personnes habilitees � administrer la 
succession. 

Aucune h�galisation ni formalite analogue ne peut etre exigee. 

A rticle 10 

Tout Etat contractant a la faculte de subordonner la recon
naissance du certificat,· soit a la decision d'une autorite statuant 
a la suite d'une procedure rapide, soit seulemertt a une publicite. 

Cette procedure pourra comporter des oppositions et recours, 
pour autant qu' ils soient fondes sur les articles 13 ,  14 ,  1 5 ,  16  et 1 7 .  
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Article 1 1  

Lorsque la procedure o u  l a  publicite prevue · a  · I' article 10  est 
requise , le titulaire du certificat peut ,  des la date de ! 'entree en 
vigueur de celui-ci , et le cas echeant pendant toute la procedure 
de reconnaissance, prendre ou solliciter, sur simple ,presentation , 
dans les limites d u  certificat, toutes mesures conservatoires ou 
urgentes, j usqu'a decision contraire. 

Les dispositions de Ia Ioi d e  l 'Etat requis relatives a une recon
naissance interimaire pourront Hre appliquees, pourvu que cette 
reconnaissance fasse l 'objet d 'une procedure d'urgence. 

Toutefois ,  le titulaire du certifjcat ne pourra plus prendre ou 
solliciter les mesures visees a l ' alinea premier apres le soixantieme 
jour qui suit la date de !'entree en vigueur du �ertifi.cat, s'il n'a 
pas entame la procedure de reconnaissance 01,1 accompli Ies d ili
gences necessaires a la publicite prevue. 

Article 12 

La validite des mesures conservatoires ou urgentes qui ont 
H� prises en vertu de l 'article 1 1  n'est pas affectee par } 'expiration 
du delai prevu a cet article ,  ni par une decision de refus de recon
naissance. 

Tout interesse peut neanmoins demander Ia mainlevee ou la  
confirmation de ces mesures, conformement a la loi de 1 '  Eta t requis. 

Article 13 

La reconnaissance peut etre refusee dans les cas suivants : 
1 .  s'il apparait que le certifi.cat n'est pas authentique ou n'est 

pas conforme au modele annexe a la presente Convention ; 
. 2 .  s'il ne ressort pas des mentions du certifi.cat qu'il emane 

d'une autorite internationalement competente au sens de la pre
sente Convention. 

Article 14 

La reconnaissance du certificat peut  en outre etre refusee si , 
du point de vue de l ' Etat requis : 

1 .  le defunt avait sa residence habituelle dans cet Etat ; ou 
bien 

2 .  si le defunt avait la nationalite de cet Etat et qu' il resulte 
de cette circonstance que, selon les articles 3 et 4, la loi interne de  
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l 'Etat requis aurait dt1 etre applique� pour l a  designation du titu
laire du certificat et ! ' indication d� ses pouvoirs. Toutefois , dans 
ce cas, Ia . reconnaissance ne peut etre ref usee si les mentions du 
certificat ne sont pas en opposition avec la loi interne de l ' Etat 
requis. 

A rticle 15 
· La reconnaissance peut egalement etre refusee lorsque le cer

tificat est incompatible avec une decision sur le fond rendue ou, 
reconnue dans l 'Etat requis. 

Article 16 

Au cas ou un certificat mentionne a ! 'article premier lui  serait 
presente, alors qu'un autre certificat rnentionne au meme article 
aurait dej a He anterieurement reconnu dans l ' Etat requis, I'' au

. torite requise peut,  si les deux certificats sont incompati1Jle9 , soit 
retracter Ia reconnaissance du premier et reconnaltre le second , 
soit refuser la reconnaissance du second . 

Article 1 7  

La recoimaissance du  certificat peut enfin etre refusee s i  elle 
est manifestement incompatible avec l 'ordre public de l ' Etat 
reqms. 

Article 18 

Le refus de reconnaissance peut etre l imite a certains des 
pouvoirs indiques dc=;tns le  certificat. 

Article 19 

La reconnaissance ne peut etre refusee ni partiellement, ni 
totalement, pour aucun motif autre que ceux enumeres aux arti
cles 1 3 , 14 ,  1 5 ,  1 6  et 1 7 .  I I  en va de meme en cas de retractation 
ou d'infirmation de la reconnaissance. ' 

Article 20 

L'existence d'une administration locale anterieure dans l 'Etat 
requise ne dispense pas 1' au to rite de ce dernier de 1' ol.Jliga tion de 
reconnaitre le certificat, conformement a la presente Convention. 

Dans ce cas le titulaire du certificat est seul investi des pou
voirs indiques dans ce document ; pour les pouvoirs qui n 'y sont 
pas indiques, l ' Etat requis peut maintenir } ' administration locale. 
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CHAPITRE IV - UTILISATION ET EFFETS DU 
CERT I FI CAT 

Article 21 
L' Etat requis a Ia faculte de subordonner l 'exercice des pou

voirs du titulaire du certificat au respect des r�gles ' relatives a Ia 
surveillance et au controle des administrations locales. 

Ep outre , il a la faculte de subordonne� ! 'apprehension des 
biens situes sur son territoire au paiement des dettes. 

L'application du present article ne peut' mettre en cause Ia 
designation et l 'etendue des pouvoirs du titulaite du certificat. 

Article 22 
Toute personne qui paie ou remet des biens au titulaire d 'un 

certificat dresse, et s' il y a lieu reconnu, conformement a Ia pre
sente Convention, sera l iberee,  sauf s'il est etabli qu'elle etait de 
mauvaise· foi. 

Article 23 
Toute personne ayant acquis des biens successoraux du titu

laire d'un certificat dresse, et s'il y a lieu reconnu ,  conformement 
a Ia presente Convention, est consideree, sauf s ' il est etabli qu'elle 
etait de mauvaise foi , les avoir acquis d'une personne ayant pou
voir d'en d isposer. 

CHAPITRE V - ANNULATION - MODIFICATION 
SUSPENSION DU CERTIFICAT 

Article 24 
Lorsque, au cours d 'une procedure de reconnaissance, la 

designation ou les pouvoirs du  titulaire du  certificat sont mis en 
cause pour un motif de fond,  les autorites de l 'Etat requis peuvent 
suspendre les effets provisoires du  certificat et surseoir a statuer, 
en fixant le cas echeant un delai pour } ' introduction de ! 'action au 
fond devant le tribunal competent. 

Article 25 
Lorsque Ia designation ou les pouvoirs du titulaire du certificat 

sont mis en cause dans une contestation au fond devant les tri
bunaux de l ' Etat ou le certificat a ete emis, les autorites de tout 
autre Etat contractant peuvent suspendre les effets du certificat 
jusqu'a la fin du Iitige. 
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Lorsqu� la contestation au fond a ete portee devant les tribu
naux de l 'Etat requis ou d'un autre Etat contractant, les autorites 
de l 'Etat requis peuvent de m@me suspendre les effets du certificat 
j usqu 'a  la fin du I itige. 

Article 26 

Si un certificat est annul� ou si ses effets sont suspendus dans 
] '�tat oil il a ete etabli ,  les autorites de tout Etat contractant 
doivent donner effet a cette annulat1on ou a cette suspension sur 
le territoire de cet Etat, a la demande de tout interesse ou si elles 
en ont ete informees conformement a ]'article 8 .  

Si  une des mentions du certificat est modifiee dans l ' Etat de 
l 'autorite emettrice, cette autorite doit annuler le certificat et en ' . 

etablir un nouveau. 
· 

Article 27 

L'annulation d'un certificat, sa modification ou la suspension 
de ses effets selon les articles 24, 25 et 26 ne met pas en cause les 
actes accomplis par son titulaire sur le terrii..oire d 'un Etat con
tractant avant la decision de l 'autorite de cet Etat donnant effet 
a l 'annulation , a la modification ou a la suspension. 

Article 28 

La validite des actes j uridiques passes avec le titulaire du 
certificat ne peut etre mise en cause pour Ia seule raison que le 
certificat a ete annule ou modifie ou que ses effets ont cesse ou ont 
He suspend us, sauf .si la mauvaise foi de  I ' autre partie est etablie. 

Article 29 

Les consequences de Ia retraction ou de ! ' infirmation de la 
reconnaissance sont les m@mes que celles qui ont ete prevues aux 
articles 2 7 et 28.  

CHAPITRE VI - I M MEUBLES 
Article 30 

Si la  loi en conformite de laquelle la certificat a ete etabli 
accorde a son titulaire des pouvoirs sur les immeubles situes a 
l 'etranger, l 'autorite emettrice indiquera ]' existence de ces pou
voirs dans le certifica t. 

Les autres Etats contractants auront la faculte de reconnaitre 
ces pouvoirs en tout ou en partie. 
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Les Etats contractants qui auront fait usage de Ia faculte 
prevue . a 

.
I 'alin�a precedent indiqueront dans .qt,Ielle mesure ils 

reconnaltront de tels pouvoirs. 

CHAPITRE VII -· D ISPOSITIONS GENERALES 

A�ticle 31 

Aux fins et sous les conditions de ! 'article 3, tout  Etat contrac
tant a Ia faculte de declarer que sa loi interne doit Hre appli quee, 
si Ie defunt est un de ses ressortissants, pour designer le 'titulaire 
du certificat et indiquer ses pouvoirs. 

A rticle 32 

Au sens de Ia presente Convention , on entend par "residence 
habituelle" ou "nationalite" du defunt celle qu'il avait au moment 
du deces. 1 

Article 33 

Les mentions imprimees dans la  formule modele du certificat 
annexee a la presente Convention peuvent �tre redigees dans la 
langue ou l 'une des langues officielles de l 'autorite emettrice. 
Elles doivent en outre Hre redigees soit en langue fran�aise, ' soit 
en langqe anglaise. 

Les blancs correspondant a ces mentions sont remplis soit 
dans la langue ou l 'une des langues officielles de l 'autorite emettrice 
soit en langue fran�aise, soit en langue anglaise. 

Le titulaire d u  certificat qui invoque Ia reconnaissance doit 
produire , sua{ d ispense de l'autorite requise, la traduction des 
mentions non imprimees figurant dans le certifrcat. 

· 

Article 34 

A l'egard d 'un Etat contractant qui connalt en matiere 
d'administration des successions deux ou p1usieurs systemes de 
droit applicables a des categories differentes de personnes, toute 
reference a l a  loi de cet Etat sera interpretee comme visant le 
systeme de droit designe par le droit de celui-ci . 

Article 35 
Tout Etat contractant qui comprend deux ou plusieurs unites 

territoriales dans lesquelles des systernes de droit .differents 
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s'appliquen;t en ce qui concerne ] 'administration des successions, 
pourra declarer que la pn�sente Convention s'etendra a toutes ces 
unites territoriales ou seulemept ·a. l 'une ou a plusieurs d 'entre 
elles, et pourra a tout moment modifier cette declaration en faisant 
une nouvelle declaration . 

Ces declarations indiqueroni. expressement ] ' unite territoriale 
a laquelle la Convention s' appl ique. . 

Les autres Etats contractants pourront refuser de reconnaitre 
un certificat si, a la date ou la reconnaissance est invoquee, lei 
Convention n'est pas applicable � l ' unite territoriale dans laquelle 
le certificat a ete emis. 

A rticle 36 
I 

Lorsqu'un Etat contractant est compose de deux· ou plusi'eurs 
unites territoriales dans lesquelles des lois d ifferentes sont en 

· vigueur en ce qui concerne ! 'administration des successions :' 

1 .  toute reference 'aux autorites, a l a  Ioi ou a Ia procedure de 
l 'Etat d 'orig ine du certificat sera interpretee comme visant 1 'au
torite , Ia loi ou la procedure de l 'unite territoriale dans laquelle 
le defunt avait sa residence habituelle ; 

2 .  toute reference aux autorites, a Ia  Ioi ou a la procedure de 
l 'Etat requis sera interpretee comme visant les autorites, la loi ou 
Ia  procedure de ] 'unite territoriale dans laquelle le certifi.cat est 
produi t ;  

3 .  toute reference faite e n  vertu des ch iffres 1 et  2 d u  present 
article a la l�i ou a. · la · procedure de l ' Eta:t d'origine du certifi.cat 
ou de l 'Etat requis sera interpretee comme comprenant les regles 
et principes en vigueur dans cet Etat et qui sont applicables dans 
] 'unite territoriale considcree ; 

4. toute reference a la loi nationale du defunt sera interpreU�e 
comme visant la loi determinee par les regles en vigueur dans 
l' Etat don t le defunt etait ressortissant ou ,  a defaut de telles 
regles, la  loi de l 'unite territoriale avec laquelle 1e  defunt avait 
les liens les plus etroits. 

Article 37 

Chaque Etat contractant notifiera au Ministere des Affaires 
Etrangeres des Pays-Bas au moment du depot de son instrument 
de ratification, d'acceptation, d 'approbation ou d 'adhesion : 
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1 . la designation des autorites prevues aux articles 5 et 6,  
alinea � ;  

2 .  ! ' indication des modalites selon lesquelles les informations 
prevues a l 'article 8 peuvent etre obtenues ; . 

3. s'il a choisi ou non de subordonner la reconnaissance a une 
procedure ou a une publicite et, au cas ou une procedure existe, 
la 'designation de l ' autorite devant laquelle e)le doit ete portee. 

Chaque Etat contractant mentionne a l 'article 35 notifiera au 
meme moment au M inistere des Affaires Etrangeres des Pays-Bas 
les indications prevues a l 'al inea 2 dudit article . .  

Chaque Etat contractant notifiera par la suite, de  la meme 
maniere, toute modification des designations et indications men
tionnees ci-dessus. 

Article 38 
I 

Chaque Etat contractant qui desire faire usage d 'une ou plu-
si�urs des facultes prevues aux articles 4, 6 alinea 2, '30 alineas 2 et 
3 et 3 1 ,  le notifiera au Ministere des Affaires Etrangeres des Pays
Bas soit au moment du depot de son instrument de ratification, 
d'acceptation , d'approbation ou d 'adhesion, soit ulterieurement. 

La designation prevue a ! 'article 6, alinea 2 ,  et ! ' indication 
prevue a Particle 30,  alinea 3 seront faites dans la  notification. 

Chaque Etat contractant notifiera par la suite, de Ia meme 
maniere, toute modification aux declarations, designations et in
dications mentionnees ci-dessus. 

Article 39 

Les dispositions de Ia presente Convention prevalent sur celles 
de toutes Conventions bilaterales auxquelles les Etats contrac
.tants sont ou seront Parties et qui contiennent des dispositions 
relatives aux memes m atieres, a mains qu'il n'en soit autrement 
convenu entre Ies Parties a de telles conventions. 

La presente Convention ne porte pas atteinte a ! 'application 
d'autres Conventions multilaterales auxquelles un ou plusieurs 
Etats contractants sont ou seront Parties et qui contiennent des 
dispositions relatives aux memes matieres. 

Article 40 
La presente Convention s'applique meme aux successions ou

vertes avant son entree en vigueur. 
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CHAPITRE VII I - D ISPOSITIONS FINALES 

. A rticle 41 

La presente Convention est ouverte a l a  signature · des Et'ats 
qui etaient membres de la  Conference de La Haye de droit inter
national prive lors de  sa Douzieme session .  , 

Elle sera ratifiee, acceptee ou approuvee et les instruments de 
ratification , d'acceptation ou d 'approhation seront deposes aupres 
du Ministere des Affaires Etrangeres des Pays-Bas. 

A rticle 42 

Tout Etat qui n'est devenu membre de la Conference qu'apn�s 
la Douzieme session , ou qui appartient a ! ' Organisation des Na
tions Unies ou a une institution specialisee de celle-ci , ou est 
Partie au Statut de la Cour internationale de J ustice, pourra 
adherer a la presente Convention ap:res son entree en vigueur en 
v.ertu de }' article 44. 

L'instrument d'adhesion sera depose auprcs du Ministere des 
Affaires Etrangeres des Pays-Bas. 

L'adhesion n'aura d'effet que dans Ies rapports entre I'Etat 
adherant et les Etats contractants qui n'auront pas eleve d 'objec
tions a son en con tre dans les douze mois a pres Ia reception de la 
notification prevue au chiffre 3 de ! 'article 46. Une telle objection 
pourra egalement etre elevee par tout. Etat membre au moment 
d'une ratification , acceptation ou approbation de la Convention 
ulterieure a } 'adhesion. 

Ces obj ections seront notifiees au Ministere des Affaires 
Etrangeres des Pays-Bas. 

A rticle 43 

Tout Etat, au moment de la signature, de 1a ratification, de 
! 'acceptation, de } 'approbation ou de !'adhesion, pourra declarer 
que la presente Convention s'etendra a !' ensemble des territoires 
qu'il represente sur le plan international , ou a l 'un ou plusieurs 
d 'entre eux. Cette declaration aura effet au moment de !' entree 
en vigueur de la Convention pour ledit Etat. 

Par la suite, toute extension de cette nature sera notifiee au 
M inistere des Affaires Etrangeres des Pays-Bas. 

L'extension aura effet dans les rapports entre les Etats qui, 
douze mois apres la reception de la notification prevue a l'article 
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46, chiffre 4,  n'auron1t pas eleve d'objection a son encontre, et  le 
territoire ou les territoires dont les relations internationales sont 
assurees par l ' Etat en question, et popr lequel ou Iesquels Ia  
notification aura ete faite. 

Une telle objection pourra egalement Hre elevee par tout Etat 
membre au moment d 'u ne ratification, acceptation ou approba-
tion ulterieure a ! 'extension �  

' 

Ces objections seront notifiees au Ministere des Affaires 
Etrangeres des Pays-Bas. 

Article 44 
La presente Convention entrera en vigueur le premier j our du 

troisieme mois du calendrier suivant le depot du ·  troisieme instru
ment de ratification, · d 'acceptation ou d'approbation prevu par 
} 'article 41 ,  alinea 2. 

Ensuite, Ia Convention entrera en vigueur : 

pour chaque Etat signataire ratifiant, acceptant ou approu
vant posterieurement, Ie premier j our  du troisieme mois 
calendrier apres le depot de son instrument de ratification, 
d'acceptation ou d'approbation ; ' 

pour tout Etat adherant, le premier jour  du  troisieme mois 
du calendrier apres } 'expiration du delai vise a } 'article 42 ; 

pour les territoires auxquels la Convention a ete etendue 
conformement a ! 'article 43 , le premier jour du troisieme 
mois du calendrier qui suit ! 'expiration du delai vise audit 
article. · · 

Article 45 
La presente Convention aura une duree de cinq ans a partir de 

la date de son entree en vigueur conformement a earticle 44, 
alinea premier, m@me pour Ies Etats qui posterieurement l 'auront 
ratifi.ee, acceptee, approuvee ou y auront adhere. 

La Convention sera re�ouvelee tacitement de cinq ans en cinq 
ans, sauf denonciation. 

Le denonciation sera, au moins six mois avant ! 'expiration du  
delai de cinq ans, notifi.ee au Ministere des Affaires Etrangeres des 
Pays-Bas. Elle pourra se limiter a certains territoires auxquels 
s'applique la Convention. 
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La denonciation n'aura d 'effet qu'a  l 'egard de l ' Etat qu i  I '  aura 
notifiee. La Convention restera en vigueur pour les a,utres Etats . 
contractants. 

· ' 

A rticle 46 

Le M inistere des Affaires Etrangeres des Pays-Bas notifiera aux 
Etats membres de Ia  Conference ainsi qu'aux Etats qui auront 
adhere conformement aux dispositions de l ' article 42 : 

1 .  les signatures, ratifications, acceptations, et approbations 
visees a l 'article 41 ; ' ' 

2 .  la date a laquelle la presente Convention entrera en 
vigueur conformement aux dispositions de l 'article 44 ; 

3 .  les adhesions visees a 1 '  article 42 et la date a laquelle elles 
auront effet ; 

4. les extensions visees a ! ' article 43 et la date a laquelle elles 
auront effet ; 

5 .  Jes objections aux adhesions et aux extensions visees aux 
articles 42 et 43 ; 

6. Jes designations, indications, et declarations J.?entionnees 
aux articles 3 7 et 3 8 ;  

7 .  les denoncia tions vi sees a I '  article 45. 

En foi de quoi , les soussignes, dliment autorises, ont signe Ia 
presente Convention. 

Fait a La Haye, le  19 . , en fran�ais 
et en anglais, les deux textes faisant · egalement foi ,  en un seul 
exemplaire, qui sera depose dans Ies archives du Gouvernement 
des Pays-Bas et dont une copie certifiee conforme sera remise, par 
la voie diplomai..ique, a chacun des Etats membres de la Confe
rence de La Haye de droit international prive lors de sa Douzieme 
session. 
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ANNEXE A LA CONVENTION 

Certifica t in tern a tional 

(Convention de La Haye du . . .  sur ! 'administration internationale 
des successions) 

A A utorite emettrice 

1 Pays : 

2 - Le (no� et adresse de l ' autorite) certifie que : 

ou 

- (nom et adresse et qualite de la personne) designee �on
formement a ! 'article 6, alinea 2 ,  et dont le certificat est con
firme sous l�ttre I ,  b, ci-dessous, certifie· que :.· 

B Renseignements concernant le defunt 

3 par su ite du deces de . . .  1 de sexe 
veuf/divorce) , date et lieu de na�ssance . . .  
survenu le . . .  a . . .  

4 dont la  derniere adresse connue etait . . . 

5 de nationalite . . .'2 

( celi ba taire I marie I 

6 dont la derniere residence habituelle etait situee . 
(Etat, ville, rue . . .  ) 

7 dont un testament a ete presente (ou non) a l 'autorite 

8 et dont un contrat de mariage en date du a ete presente 
(ou non) a l 'autorite 

C Titulaire du certificat 

9 nom . . .  adresse . . .  (de la personne ou de l 'organisme) 

10 est (sont) habilite (es) en vertu de la loi . . .  a accomplir tous 
actes sur tous les biens corporels ou incorporels de la succession 
mobiliere et a agir dans ! ' interet ou pour le compte de celle-ci3 ,  

ou 

est (sont) h abilite (es) en vertu de la loi . . .  a accomplir tous actes 
sur tous les biens corporels ou incorporels de la succession m obi
liere et a agir dans ! ' interet ou pour le compte de celle-ci 3 ,  

1 Pour Ies personnes mariees, indiquer eventuellement selon l'usage, l e  nom d e  jeune 
fille ou de ! 'autre epoux 
� Si J'autorite emittrice sait que Ie defunt avait plusieurs nationalites, elle a la faculte 
de les indiquer 
3 L'autorite emittrice a I a  faculte d'indiquer en queUe qualite le beneficiaire peut agir 
(par ex. heritier, executeur testamentaire, administrateur) 
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a 1 '  exception des actes suivants : . 

· a sur to us les biens . . . . 

b sur tel bien ou telle categoric de biens : . .  

ou 

est (sont) h abil ite (es) en vertu de la loi . . .  a accomplir les actes 
indiques dans la liste annexee3 •  

D Pouvoirs sur les t'mmeubles (le cas echeant) 4 :  

E Faculte de se jaire representer: 

oui/non 

F A u,tres observatt'ons: 

G Date limite des pouvoirs (le cas echeant) : 

H Date d' entree en vigueur du. certiji�at (le cas echeant) : 

I Date du certificat et signature · 

Fait le . . .  a . . .  

Signature/sceau de I 'autorite emettrice : 

ou 

a signature/sceau de  la personne ayant et�bli le certificat, el 

b signature/sceau de l 'au tori te confirm ant le certificat. 
3 L'autorite emittrice a Ia faculte d'indiquer en que11e qualite le beneficiaire peut agir 
(par ex. heritier, executcm testamentaire, administratem ) 

� Voir article 30 de Ia Convention. 
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Liste I 

Actes pouvant �tre accomplis relative
went aux biens corporels ·ou 
incorporels de la succession 
mobiliere ou pour le com pte de 
celle-d 

' 
Obtenir tons renseigncments concernant 
l'actif et le passif de Ia succession 
Prendre connaissance de tous testaments 
au autres actes concernant Ja succession 
Prendre toutes m esures conserv.atoires 
Prendre toutes mesures urgentes 
Se faire remettre les biens 
Recevoir paiement des dettes et delivrer 
quittance 
Executer ou denoncer des contrats 
Ouvrir, utiliser, clore un compte en 
ban que 
Deposer . 
Donner ou prendre en location 
Preter 
Emprunter 
Mettre en gage 
Vendre 
Continuer un commerce 
Exercer les droits d'actionnaire 
Donner 
Agir en j ustice 
Defendre en j ustice 
Compromettre 
Transiger 
Payer les dettes 
Delivrer Jes legs 
Proceder au partage 
Distribuer l'actif 

Autres actes1: 

M ettre le mot 
" non" en 1 face 
des actes qui 
ne sont pas 
autores 

l ndivi- Collective
duelle- ment 
ment 

Biens ou categories de biens sur lesquels des actes ne peuvent etre accomplis:  

a biens ou categories de biens: 

b actes ne pouvant etre accomplis : 

1 Voir notamment !'article 30 de Ia Convention 
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CON V E N TION S1 1 R  LA LOI APPL I C'  ABLE A LA 
RESPO NSA B I LITE D lf FA I T  DES PRODl T ITS 1 

Les Etats signataires de Ia pn§sente C<i)nvention , 

Desirant etahlir des d ispositions communes concernant Ia loi 
. applicable, dans les relations inter

l
nationales , a la responsabilite ' 

du  fait des produits ,  

Ont resolu de condure u n e  C'on'vention a cet effet et  sont con
venus des d isposi tions su ivan les : 

Article premier 

La presente Convention determ ine Ia loi applicable a Ia 
responsabilite des fabricants et aut'res personnes visees a ! 'article 

· 3 pour les dommages causes par u n  produit. ,  y compris les dam
mages resultant d 'une description inexacte du produit. O.ll de ! 'ab

sence d ' indication adequate concernant ses qual ites, ses carac
teres specifiques ou son m ode d 'emploi . 

Lorsque la  propriete ou la j ouissance du  produit a et.e trans
feree a la  personne lesee par celle dont la responsabilite esl invo
quee, la Convention ne s'applique pas dans leurs rapports respec
tifs. 

La presente Convention s'applique quelle que soit Ia j uridiction 
ou l ' au torite appelee a connaltre d u  l i tige. 

Article 2 

Au sens de la presente Convention : 

a.  le mot "produit" comprend les produits naturels et les pro
duits industriels, qu ' ils soient bru ts ou manufactures, meubles 
ou immeubles ; 

b. l e  mot " dom mage" comprend tou t dommage aux person
nes ou aux biens, ainsi que la perte economique ; toutefois le dam
mage cause au produit lui-m@me, ainsi que la perte economique 
qui en resulte, sont exclus, a moins qu ' ils ne s' aj ou tent a d 'au tres 
dommages ; 

c .  le mot " personne" vise les personnes morales aussi bien 
que les personnes physiques. 
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Article 3 I 

La 
.
presente Convention s'applique a Ia responsabil ite des per

sonnes sui van tes : 
1 .  les fabricants de produits finis ou de parties constitu tives ; 
2. Ies producteurs de produits naturels ; 
3. les fournisseurs de produits ; 

4. Ies autres personnes, y compris Ies reparateurs et les entre
positaires, constituant la chatne de preparation et de distribution 
commerciale des produits. 

La presente Convention s 'applique aussi a Ia responsabil it� des 
agents ou preposes de l ' une des personnes enumerees ci-dessus. 

A rticle 4 
La Ioi applicable est Ia loi interne de l 'Etat sur le territoire 

duquel Ie fait dommageable s 'est produit ,  si cet Etat est aussi : 
a. l ' Etat de Ia  residence habituelle de Ia personne d irecte

ment lesee, ou 
b. l 'Etat de l'etablissement principal de la personne dont Ia 

responsabilite est invoquee, ou ' 
c. l' Etat sur le territoire duquel le produit a ete acquis par Ia 

personne directement lesee. 

A rticle 5 
Nonobstant les dispositions de ! 'article 4,  la loi applicable est 

Ia loi interne de l 'Etat de Ia residence habituelle de Ia personne 
directement l€'!see, si cet Etat est aussi : 

a. l ' Etat de l 'etablissement principal de Ia personne dont Ia 
responsabilite est invoquee, ou 

b. l ' Etat sur le territoire duquel le produit a ete acquis par la 
personne directement lesee. 

A rticle 6 

Quand aucune des lois designees aux articles 4 et 5 ne s' appl i
que, Ia loi applicable est Ia loi .. interne de l 'Etat du principal 
etablissement de Ia personne dont Ia responsabilite est invoquee, a 
moins que Ie demandeur ne se fonde sur Ia loi interne de l ' Etat sur 
le territoire duquel le fait dommageable s'est produit .  



' 
' •· '  

' 1 84 

A rticle 7 

N i  Ia loi de l ' Etat sur le territoire duquel le fait dommageable 
s'est produit, ni la loi de l 'Etat de Ia residence habituelle de la 
personne directement u�see, prevues par les articles 4, 5 et 6, ne 
sont applicables si la personne dont la .resp,onsabilite est invoquee 
etablit qu 'elle ne pouvait pas raisonnablement prevoir que le 
produit ou ses propres de meme type seraient mis dans le commerce 
dans l ' Etat consider€. ' 

A rticle 8 

La Joi applicalJle determine n otam·nient :  

1 .  les conditions et  l 'etendue d e  la  responsabilite ; 

2 .  les causes d'exoneration, ainsi que toute l imitation et tout 
par'tage de responsabili te ; 

3 .  l a  nature des dommages pouvant donner lieu a reparation ; 

4. les modalites et l' etendue de Ia  reparation ;  

5 .  I a  transmissibil ite du droit a reparation ; 

6.  les personnes ayant droit a reparation du dommage qu'elles 
on t person nell em en t su bi ; 

7 .  la  responsabilite du commettal}t du fait de son prepose ; 

8.  le fardeau de la preuve, dans Ia mesure ou les regles de Ia 
loi applicable a ce sujet font partie du droit de Ia responsabilite ; 

9. l es prescriptions et les decheances fondees sur ! 'expiration 
d 'un  delai ,  y compris le point de depart, ! ' interruption et Ia 
suspension des delais. 

A rticle 9 

L'application des articles 4, 5 et 6 ne fait pas obstacle a ce que 
soient prises en consideration Ies regles de securite en vigueur 
dans l ' Etat sur le territoire d uquel 'le produit a He introduit  sur 
le marche. 

A rticle 10 

L'application d 'une des lois declarees competentes par la 
presente Convention ne peut etre ecartee que si elle est mani
festement incompatible avec l 'ordre public. 
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Article 11 
I 

L'application des precedents articles de Ia presente Convention 
est independante de . toute condition de re€iprocite. La Convention 
s'applique m@me si la Ioi applicable n' est pas celle d 'un Etat 
con tractan t. 

Article 12 

Lorsqu'un Etat comprend plusieurs unites territoriales dont 
chacune a ses propres regles en matiere de responsabilite du fait 
des produits , chaque unite territoriale es� consideree comme un 
Etat aux fins de la determination de la loi applicable selor:- la 
Convention . 

Article 13 

Un Etat dans lequel differentes unites territoriales ont leurs 
propres regles de droit en matiere . de responsabilite du fait des 
produits ne sera pas tenu d'appliquer la presente Convention 
Iorsqu'un Etat dont le systeme de droit est unifie ne serait pas 
tenu d'appliquer la loi d 'un autre Etat en vertu des artic1es 4 et 5 
de Ia presente Convention. 

Article 14 
Tout Etat contractant qui  comprend deux ou plusieurs unites 

territoriales qui ont leurs propres regles de droit en matiere de 
responsabilite du fait des produits pourra, au moment de la 
signature, de Ia ratification , de } 'acceptation , de ! 'approbation ou 
de ! 'adhesion,  declarer que Ia presente Convention s'etendra a 
toutes ces unites territoriales ou seulement a une ou plusieurs 
d'entre elles , et pourra a tout moment modifier cette declaration 
en faisant une nouvelle declaration. 

Ces declarations seront notifiees au l\IIinistere des Affaires 
Etrangeres des Pays.:.Bas et indiqueront expressement les unites 
territoriales auxquelles Ia Convention s'applique. 

Article 1 5  

La presente Convention ne c;ieroge pas aux Conventions re
latives a des matieres particulieres auxquelles les Etats con
tractants sont ou seront Parties et qui concernent Ia responsabilite 
du fait des produits. 
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Article 1 6  

Tout Etat contractant ,  au moment de la sign'ature, de  Ia 
ratification , de ! 'acceptation , de ! 'approbation ou de ' l 'adhe$ion , 
pourra se reserver 1e droit :  · 

1 .  d e  ne pas appliquer les dispositions 'de  I '  article 8 ,  chiffre 9 ·  ) 
2 .  de ne pas appliquer la Con�ention aux produits agricoles 

bruts. 

Aucune autre reserve ne  sera admise. 

Tout  Etat contractant pourra egalement, en notifiant une 
extension de la Convention conformement a l 'article 19 ,  faire une 
ou plusieurs de ces reserves avec effet limite aux territoires ou a 
certains des territoires vises par I '  extension. 

Tout Etat contractant pourra a tout moment retirer une 
reserve qu' i l  aura faite ; l 'effet de  la �eserve cessera le premier jour 
d u  troisieme mois du calendrier apres la notification du retrait. 

A rticle 17  
La prcsente Conven tion est ouverte a la  signatu re des Etats 

qui  etaient memurcs de la Conference de La H aye de droit inter-
. 

national prive lors de sa Douziel11e session. 
· 

Elle sera ratifiee , acceptee ou approuvee et les instru ments de 
ratification , d 'acceptation ou d 'approhation seront deposes au pn!s 
du i\ I inistere des Affaires Etrangeres des Pays-Bas. 

Article 18 

Tout Etat qui n ' est devenu membre de la Conference qu' apres 
la Douzieme session , ou qui appartient a l 'Organisation des 
Nations Unies ou a une institution specialisee de celle-ci ,  · ou est 
Partie au Statut de la Cour internationale de J usticc, pourra 
adherer a Ia presente Convention apres son entree en vigueur en 
vertu de ] 'article 20. 

L' instrument d 'adhesion sera depose aupres du l\ l inistere des 
Affaires Etra..f!:geres des Pays-Bas. 

Article 19 

Tout Elat, au moment de la signature, de la ratification , de 
] 'acceptation , de  ! ' approbation ou de l 'adhesion , pourra declarer 
que la presente Conven tion s 'etendra a l 'ensen!Lle des territoires 
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qu ' il repn�sente sur  le plan international , 9 U  a I ' un  ou plusieurs 
d'entr.e eux. Cette declaration aura effet au moment d e  l 'entree 
en vigueur de Ia Convention pour !edit Etat. 

I 

Par la  suite ,  tou te extension de c.ette nature sera notifiee au 
Yl inistere des Affaires Etrangeres des Pays-Bas. 

A rticle 20 . 

La presente Convention entrera en vigueur Ie  premier j our d u  

trois ieme mois du calendrier suivant le depOt du troisieme instru

ment d e  ratification , d ' acceptation ou d'approbation prevu par 
] 'article 1 7 ,  al inea 2 .  

Ensu i te ,  la Convention entrera en vigu�ur :  
I 

- pour chaque Etat signataire ratifiant,  acceptant ou approu
vant posterieurement,  le prem ier j our du troisieme mois 
du calendrier apres le depot de son instrument de ratification , 
d 'acceptation ou d ' approuation ;  

- pour tou t  Etat adherant ,  le premier j our d u  troisieme mois 
du calendrier afm�s Ie depot de son instru ment d 'adhesion ; 

- pour Ies terri toi res auxquels I a  C�nven tion a ete etendue 
conformemerrt a ! 'article 19 ,  Ie premier j ou r  du troisieme mois 
du calendrier apres Ia notification visee dans cet article. 

Article 21 

L a  presente Convention · au,ra une duree de cil).q ans a partir 
de Ia date de son entree en vigueur conformement a ! 'article 2 0 ,  
al inea premier, meme pour les Etats q u i  I 'auront ratifiee , acceptee 
ou approuvee ou qui y auront adhere posterieurement . 

La Convention sera renouvelee tacitement d e  cinq ans en cinq 
ans, sauf denonciation. 

La denonciation sera, au m ains six mois avant !'expiration du 
delai de  cinq ans, notifiee au l\ I inistere des Affaires Etrangeres des 
Pays-B as. Elle pourra se l imiter a certains territoires auxquels 
s 'applique la Convention . 

La dlmonc.iation n 'aura d 'effet qu ' a  l ' egard de  l ' Etat qui ! 'aura 
notifiee. La Convention restera en vigueur pou r les autres Etats 
contractants. 
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A rticle 22 

Le '.\I inistere des Affaires Etrangeres des Pays-Bas notifiera 
aux Etats membres de Ia Conference ainsi f!U 'aux Etats qui  ad,ront 
adhere conformcment aux d ispositions de ! ' article 1 8 :  

1 .  les sig n a tu res , ratifications , acceptations et approbations , 
v isees a ! ' article 1 7 ;  

2 .  Ia  d ate a laquelle la  presente Convention entrera en  vigueur 
conformcment aux d ispositions de  ! 'article 20 ; 

3 .  les adhesions visees a ! ' article ,1 8 et Ia d ate a laquelle elles 
auront effet ; 

4.  Jes extensions visees a ! ' article 1 9  et Ia d ate a laquelle elles 
auron t effet ; 

5 .  les reserves, le retrai t  des reserves et les declarations men-
' 

tionnees aux art icles 14 ,  1 6  et 1 9 ,  

6.  les denoncia tions visees a l
, 
article 21 

En foi de  quoi ,  les soussignes , dument autorises, ont sig�e la . 
presente Convention. 

Fait a La H aye, le 19 , en frp.n�ais et en 
anglais , les deux textes faisan t egalement foi , en un seul exem
plaire, qu i  sera depose dans les arch ives d u  Gouvernement des 
Pays-Bas et dont une copie certifiee ·conforrne sera remise , par la 
voie d iplomatique,  a chacun des Etats membres de la Conference 
de La I-laye d e  droit international prive lors de sa Douzieme 
sessiOn. 
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I I I  

CONVENTION CONCERNANT 
LA RECONNAISSANCE ET UEXECUTION 

DE DECISIONS RELATIVES AUX OBLIGATIONS 
ALI M ENT AIRES 

Les Etats signataires de Ia presente C:onvention , 

Desirant etablir des d ispositions communes pour regler la 
reconnaissance et ! 'execution reciproques de decisions relatives 
aux obligations alimentaires envers les adultes, 

Desirant coordonner ces dispositions et celles de la Convention 
du 1 5  avril 1958 concernant la reconnaisance et ! 'execution des 
decisions en mat�ere d' obligations alimentaires envers les enfants, 

Ont resolu de conClure une Convention a cet effet et sont 
convenus des dispositions suivantes : 

' . 

CHAPITRE I - CHAM P D'APPLICATION 
DE LA CONVENTION 

Article premier 

La presente Convention s'applique aux decisions en matiere 
d'obligations alimentaires decoulant de relations de famille, de 
parente , de mariage ou d 'alliance, y compris les obligations ali
mentaires envers un enfant non legitime, rendues par les autorites 
judiciaires ou administratives d'un Etat contractant entre : 

1 .  un creancier . e t  u n  debiteur d' aliments ; o u  

2 .  un debiteur d 'aliments e t  une institution publique qui 
poursuit le remboursement de la prestation fournie a un creancier 
d'aliments .  

Elle s'applique egalement aux transactions passees d,ans cette 
matiere devant ces autorites et entre ces personnes. 

Article 2 

La Convention s'applique aux decisions et aux transactions, 
quelle que soit leur denomination. 

Elle s'applique egalement aux decisions ou transactions modi
fiant une decision ou une transaction anterieure, m@me au cas ou 
celle-ci proviendrait d 'un Etat non contractant. 
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Elle s' applique sans egard au caractere international ou interne 
de la reclamation d 'al iments et quelle que soit la nationalite ou la 

' residence habituelle des parties , 
I 

A rticle 3 
Si la  decision ou la  transaction ne concerne pas seulement 

! 'obl igation alimentaire, l 'effet de Ia Convention reste l imite a 
cette derniere. 

A rticle 4 

CHAPITRE I I - CONDITIONS 
DE LA RECONNAISSANC E  ET D E  

L' EXECUTION DES DECISIONS 

La decision rendue dans u n  Etat contractant doit etre re
connue ou dcclaree executoire dans un  autre Etat contractant :  

1 .  s i  elle a ete rendue par une 1 autorite considen�e comme 
competente au sens des articles 7 ou 8 ;  et . 

2 .  si elle  ne peut plus faire l 'obj et d 'un recours ord inaire dans 
l 'Etat d ' origine. 

Les decisions execu toires par prov1s10n et les mesures pro
visionnelles sont, quoique susceptibles de recours or.dinaire, re
connues ou declarees executoires dans l ' Etat requis si pareilles 
decisions peuvent y etre rendues et executees. 

A rticle 5 

La reconnaissance ou !' execution de la decision peut neanmoins 
etre ref usee : 

1 .  s i  l a  reconnaissance ou } 'execution de Ia  decision est mani
festement incompatible avec I 'ordere public de I 'Etat requis ; au 

2. si la decision n§sulte d ' une fraude commise dans la pro
cedure ; ou 

3 .  si un l itige entre les memes parties et ayant le meme objet 
est pendant devant une autorite de 1'-Etat requis ,  premiere saisie ; 
ou 

4. si la decision est incompatible avec une decision rendue 
entre les memes parties et sur le  meme objet, soit d ans l ' Etat 
requis, soit dans un autre Etat lorsque ,  dans ce dernier cas, elle 
n�unit les conditions necessaires a sa reconnaissance ei a son 
execution dans l ' Etat requis. 
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A rticle 6 

Sans prejudice des dispositions de l'article 5 ,  une decision par 

defaut n 'est recon nue. ou declaree executoire que si l ' acte inlro

ductif d ' instance contenant les elements essentiels de la demande 
a ete notifie ou signi fie a la  partie defaillante selon le droit de 

I 'Etat d 'origine et si, compte tenu des c irconstances, cette partie 
a d ispose d ' un  delai suffisant pour presenter sa defense. 

Article 7 

L'autorite de l ' Etat d 'origine est consideree comme competente 
au sens de l a  Convention : 

1 .  si le debiteur ou le creancier d ' al ime11ts avait  sa residence 
habituelle d ans l ' Etat d 'origine lors de !' introduction de } ' instance ; 
ou 

2 .  si le debiteur et le creancier d 'al iments avaient la nat iona
litc de l ' Etat d ' origine lors de l' in troduction de ! ' instance ; ou 

3. si le defendeur s 'est sournis a la competence de cette autorite 
soit expressement, soit en s'expliquant sur le fond sans reserves 
toucbant a la competence. 

A rticle 8 

Sans prej udice des d ispositions de ! 'article 7 ,  les autorites d 'un  
Etat contractant qu i  ont statue sur la  reclamation en  aliments 
sont considerees comrne competentes au sens de la Convention si 
ces al iments sont dus en raison d 'un  d ivorce, d 'une separation 
de corps, d 'une annulation ou d 'une mull ite de mariage intervenu 
devant une au torite de cet Etat reconnue com me competente en 
cette m atiere selon le droit de l ' Etat requis. 

Article 9 
L'autorite de I ' Etat requis est l iee par les constatations de  fait 

sur lesquelles l 'autorite de l 'Et;:tt d 'origine a fonde sa competence. 

Article 10  

Lorsque Ia decision porte sur plusieurs chefs d e  Ia dem ande en 
aliments et que la reconnaissance, ou ! ' execu tion ne peut ctre 
accordee pour Ie tout,  I 'autorite de l ' Etat requis appl ique Ia Con
vention a Ia  partie de Ia decision qui  peut ctre reconnue ou 
declaree execu to ire. 



' 
1 1, ' 

1 92 

A rticle 1 1  

Lorsque l a  decision a ordonne l a  prestation d 'aliments par 
paiements pcriodiques, ! 'execution es accordee tant pour les P4ie-
ments echus que pour ceux a echoir. . ' 

A rticle 1 2  
L'autori te de l ' Etat requis ne procede a aucun examen au fond 

de la decision , a moins que la Conven'tion n 'en dispose autrement. 

CI-JAPITRE I I I - PH OC'EDURE D E  LA 
RECONNAISSAN CE ET DE L'EXEC l TT I ON 

D ES DEC ISIONS 
A rticle 13 

L a  proced ure de Ia reconnaissance ou d e  ! ' execu tion de  Ia 
decision est regie par le droit de l ' Etat requis, a moins que Ia 

· Convention n'en d ispose autrement.  ' 

A rticle 14 
La reconnaissance ou ! 'execution partielle d 'une decision pe1,1t 

touj ours etre demandee. 
· 

A rt icle 15 
Le creancicr d 'aliments qui ,  d ans l ' Etat d'origine , a beneficie 

en tout ou en partie de ! 'assistance jud ic iaire ou d ' une exemption 
de frais et depens, beneficie, dans toute procedure de reconnais
sance ou d 'execution , de ] 'assistance la  plus favorable ou de 
!' exemption Ia plus large prevue par le droit de l' Etat requis. 

A rticle 1 6  
Aucune caution n i  aucun depot ,  sous quelque denomination 

que ce soit ,  ne peut etre impose pou r garantir Ie paiement des frais 
et depens dans les proced ures visees par Ia Convention . 

A rticle 1 7  
La partie qui mvoque l a  reconnaissance o u  qui demande 

! ' execution d 'une decision doit produire : 

1 .  une expedition complete et conforme d e  I a  decision ; 

2 .  tout document  d e  nature a prouver q u e  Ia  decision n e  peut 
plus fai re I 'objet d 'un  recours ord ina ire dans l 'Etat d 'origine et, le 
cas echeant, qu 'elle y est execu toire ; 
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3. s' i l s 'ag it d ' u ne decision par defaut, l 'o�iginal ou une copie 

certifiee conforme du docu ment de nature a prouver que l ' acte 

introductif d 'instance contenani. les elements essentiels de la  
demande a ete  regulierement" n otifie ou signifie a la  partie defail

Ian te selon le droit de l ' Etat d'origine ; 

4. le cas echean t ,  toute pi ece de  nature a prouver q u ' elle a 

obtenu ! 'assistance j udiciaire ou une exe111ption de frais e t  depens 
. 

dans l 'Etat d 'origine ;  

5 .  sauf d ispense d e  l 'au torite d e  l ' Etat requis,  l a  traduction 

certifiee confonne des docu ments m entionnes ci-dessus. 

A defaul t  de produ ction des docu ments mentionnes ci-des,su 

ou si le contenu de I a  decision ne perm et pas a l ' au torite de l ' Etat 

requis de verifi.e� que Ies conditions de la Convention sont rem

plies, cette au torite i m.parti t u n  delai pour produire tous docu
ments necessaires. 

Aucune legalisation ni  formalite analogu e  ne peut etre exigee. 

CHAPITRE IV - DISPOSITIONS COl\I PLEl\ I ENTAI RES 
RELAT IVES AlJX I N ST ITUTIONS P"U BLIQUES 

' 

Article 1 8  

La decision rendue contre un debi teur d 'aliments a la demande 
d 'une institution publique qui poursuit le rem boursement de pres
tations fou rnies au creancier d ' aliments est recon nue et declare 
executoire con formement a Ia Convention : 

' ' 

1 .  si ce remboursement peut �tre obtenu par cette i nstitution 
selon Ia loi  qui Ia regit ; et 

2. si ! ' existence d ' une obligation alimentai re entre ce creancier 
et ce debiteu r est prevue par la loi interne designee par 1e droit 
international prive de 1 '  Etat requis.  

Article 19 

Une institution publique peut,  dans la mesure des prestations 
fournies au creancier, dem ander la reconnaissance ou ! 'execution 
d'une d ecision rendue entre 1e creancier et le  dehiteur d'al iments 
si, d 'apres la Ioi qui Ia regit ,  elle e

'�t de plein droit habil itee a in
voquer l a  reconnaissance ou a demander ! 'execution de Ia  decision 
a la place d u  creancier. 
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A rticle 20 

Sans prej udice des dispositjons d e  ! ' article 1 7 ,  ! ' institution 
' publique qui invoque la reconnaissance ·otl qui dem ande ] 'execu
tion doit produ ire 'lout document de nature a prouver qu '�lle 
repond aux conditions prevues par l 'artide 1 8 ,  ch iffre 1 ,  ou Par 
] 'articl e  1 9 ,  et que les prestations ont ·etc .fou rn ies a u  crcancier 
d'al iment.s. 

CHAPITRE \1 - TRANSACTIONS 
A rticle 21 

Les transactions executoires dans l ' Etat d ' origin e sont recon
nues et declarees executoires aux memes condi t ions que l es deci
sions, en tant que ces conditions leur sont applicables. 

CHAP ITRE VI -· D ISPOSITIONS D IVERSES 

Art-icle 22 

Les Etats contractants dont la loi impose des restri ctions aux 
transferts de fonds accorderont la priorite la 'plus el'evee aux trans
ferts de  fonds destines a etrc verses comme aliments ou a couvrir 
des frais et depens encourus pour toute demande regie par la 
Convention . 

Article 23 

La Convention n'empeche pas qu ' un autre instrument inter
national Iiant. l ' Etat d 'origine et l ' Etat ' requis ou que Ie droit non 
conventionnel de l 'Etat requis soient invoques pour obtenir la  re
connaissance ou ! ' execution d'une decision ou d 'une transaction . 

A rticle 24 

La Convention est applicable quelle· que soit la date a laquelle 
la decision a ete rendue. 

Lorsque la decision a ete rendue avant ! ' entree en vigueur de Ia 
Convention dans les rapports entre l 'Etat d 'origine et l ' Etat requis, 
elle n e  sera decla ree executoire dans �e dernier Et.at que pour Ies 
paiements a echoir aprcs cette entree en vigueur. 

A rticle 25 

Tout Etat contractant peut ,  a tout  moment, declarer que les 
dispositions de la Convention seront etendues, dans ses relations 
avec les Etats qui auront fait la meme declaration ,  a tout acte 
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authentique dresse par-devant u ne autorite ou u n  officier public, 
re�u et executoire dans' l ' Etat d 'origine, dans la mesure ou ces dis

positions peuvent �tre appl iquees a ces ac�es . . 

Article 26 
Tout Etat contractant pourra, conformement a l 'article 34, se 

reserver le droit de ne pas reaonnaltre n i' declare� executoires : 

1 .  Ies decisions et les transactions portant sur Ies aliments dus 

pour }a periode posterieure au mariage ou au vingt-et-unieme anni

versaire du creancier par un debiteur autre que l' epoux ou l 'ex-

epoux d u creancier ; 
. 

2 .  les decisions et les transactions en matiere d 'obligations 

alimentaires 
I 

a. entre collateraux ; 

b. entre allies ; 

3 .  les decisions et Ies transactions ne prevoyant pas Ia presta
tion d 'aliments par paiements petiodiques. 

Aucun Etat contractant qui aura fait l 'usage d 'une reserve ne 
pourra pretendre a I '  application de Ia Convention aux decisions et 
aux transactions exclues dans sa reserve. 

Article 27 

Si un Etat contractant connalt, en matiere d 'obligations ali
mentaires, deux ou plusieurs systemes de droit applicables a des 
categories differentes de personnes, toute reference a Ia loi de cet 
Etat vise le systeme j uridique que son droit designe c�mme appli
cable a une categorie particuliere de personnes. 

Article 28 

Si un Etat contractant comprend deux ou plusieurs unites ter
ritoriales dans Iesquelles differents systemes de droit s'appliquent 
en ce qui concerne la reconnaissance et } 'execution de decisions en 
matiere d'obligations alimentaires : 

1 .  toute reference a la loi , a la procedure ou a l'autorite de 
I'Etat d'origine vise Ia loi , la  procedure ou l 'autorite de l 'unite 
territoriale dans laquelle Ia decision a ete rendue ; 

2 .  toute reference a Ia  loi ,  a Ia  procedure ou a l'autorite de 
l'Etat requis vise la loi , la procedure ou l 'autorite de l 'unite terri
toriale dans laquelle al reconnaissance ou } 'execution est invoquee ; 
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3 .  toute reference faite, dans ! 'application des chiffres 1 et 2 
' soit a la Ioi ou a la procedure de l ' Etat d 'origine soit a la Ioi ou a la 

procedure de  l ' Etat requis doit etre interpretee com me com prenant 
tous les regles et principes legaux appropries de l ' Etat ' contrahant 
qui n§gissent les u nites territoriales 'qui  l e  forment ; 

4. toute reference a la residence h abituel1e du creancier ou du 
debi teu r d 'al iments dans l ' Etat d 'origine vise sa residence habi
tuelle dans ! 'unite territoriale dans laquelle la decision a ete rendue. · 

Tout Etat contractant peu t ,  en tou t temps, declarer qu' il . 
n 'appliquera pas l 'une ou plusieurs de ces regles a une ou plusieurs 
dispositions de la Convention. 

A rticle 29 

La presente Convention remplace dans les rapports entre les 
Etats qui y sont Parties, Ia Convention concernant Ia reconnais
sance et ! 'execution des decisions en matiere d'obligations al imen
taires envers les enfants, conclue  a La Haye le 1 5  avril 1 9 5 8 .  

CHAPITRE VI I - D ISPOSITIONS FI NALES 

A rticle 30 

La Convention est ouverte a la signa ture des Etats qui etaient 
membres de Ia Conference de La Haye de droit international prive 
lors de sa Douzieme session . 

Elle sera ratifiee, acceptee ou approuvee et les instruments de 
ratification , d 'acceptation ou d 'approbation seront deposes aupres 
du l\1 inistere des Affaires Etrangeres des Pays Bas. 

A rticle 31 
Tout Etat qui n'est devenu mem bre de Ia Conference qu 'apres 

la  Dou zicme session, ou qui appartient a J ' Organ isation des N a
tions Unies ou a une institution specialisee de celle-ci , ou est Partie 
au Statut de la Cour in ternationale de J ustice, pourra adherer a Ia 
presente Convention aprcs son entree en vigueur en vertu de 

!'article 35,  alinea premier. 
' 

L'instrument d 'adhesion sera depose aupres du M inistere des 
Affaires Etrangeres des Pays-Bas. 

L'adhesion n'aura d 'effet que dans les rapports entre l ' Etat 
adherant et les Etats contractants qui n' auront pas eleve d 'objec
tion a son en con tre dans les douze i1�ois a pres Ia reception de la 



197 

notification pr�vue au chiffre 3 de ! 'article 3 7 .  Une telle objection 
pourra egalement ,@tre elevee par tout Etat membre au moment 
d'une ratification , acceptation ou approbation de la Convention , 
ulterieure a ! 'adhesion. Ces objection seront notifiees au Ministere 
des Affaires Etrangeres des Pays�Bas. 

Article 32 

Tout Etat, au mome'nt  de la signature, de la ratification, de 
!'approbation, de ! 'acceptation ou de ! 'adhesion, pourra declarer 
que la Convention s'etendra a ! 'ensemble des territoires qu ' il 
represente sur Ie plan international , ou a l 'un ou plusieurs d 'entre 
eux. Cette declaration aura effet au moment de ! 'entree en vigueur 
de Ia Convention pour ledit Etat. 

Par la suite, toute extension de cette nature sera notifiee au 
Ministere d�s Affaires Etrangeres des Pays�Bas. 

L'.extension aura effet dans les rapports entre les Etats con- . 
tractants qui ,  dans les douze mois apres la reception de la notifica
tion prevue a I' article 37 , chi.ffre 4, n'auront pas Heve d'objection 
a son encontre, et le territoire ou les territoires dont les relations 
internationales sont assurees par l' Etat en question, et pour lequel 
ou lesquels Ia notification aura ete faite. 

I 

Une telle objection pourra egalement @tre elevee par tout Etat 
membre au moment d 'une ratification , acceptation ou approbation 
ulterieure a ! 'extension. 

Ces obj ections seront  notifiees au Ministere des Affaires 
Etrangeres des Pays-Bas. 

A rticle 33 

Tout Etat contractant qui comprend deux ou plusieurs unites 
territoriales dans lesquelles des systemes de droit differents s'ap
pliquent en ce qui concerne la reconnaissance et ! 'execution de 
decisions en matiere d 'obligations alimentaires pourr:a , au moment 
de la signature, de la ratification, de ! 'acceptation , de ! 'approba
tion ou de ! ' adhesion , declarer que la presente Convention s 'eten
dra a toutes ces unites territoriales ou seulement a l 'une ou a 
plusieurs d 'entre elles et pourra, a tout moment, modifier cette 
declaration en faisant une nouvelle declaration. 

Ces declarations seront notifiees au Ministere des Affaires 
Etrangeres des Pays-Bas et indiqueront expressement I' unite ter
ritoriale a laquelle Ia Convention s'applique. 
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Les au tres Etats contractants pourront refuser de reconna1tre 
une decisi on en matiere d ' obligations alimentaires si , a la  date a 

' Iaquelle la reconnaissance est invoquee,· la Conventio�. n' est �as 
appl icable a } 'unite territoriale dan!? laquelle la decision a ete 
obtenue. 

Article 34 
Tout Etat pourra, au plus tard au moment de la ratification , 

d e  !' acceptation, de } ' approbation ou de } 'ad hesion, faire une ou 
plusieurs des reserves prevues a I' article 26.  Aucune autre res�rve 
ne sera admise . 

· 

Tout Etat pourra egalement, en notifiant une extension de la 
Convention conform ement a ! 'article 32 ,  faire une ou plusieurs de 
ces reserves avec effet limite aux territoires ou a certains des 
territoires vises par l ' extension . 

Tout Etat contractant pourra, :1 tout moment, retirer une 
reserve qu' i l  aura faite. Ce retrait sera notifie at� M inistere des 
Affaires Etrangcres des Pays-Bas. 

L' effet de la reserve cessera le premier jour du troisieme mois 
du calendrier apres la notification mentionnee a l 'alinea precedent. 

A rticle 35 
La Convention en trera en vigueur le  premier j our  du troisierne 

mois du calendrier suivant le depot du troisieme instru ment de 
ratification , d ' acceptation ou d 'approbation prevu par ! 'article 30. 

Ensuite, la Convention entrera en vigueur : 

1 .  pour chaque Etat signataire ratifiant, acceptant ou ap
prouvant posterieurement, le prem ier jour du troisieme mois du 
calendrier apres le depot de son instrument de ratification, . d 'ac
ception ou d 'approbation ; 

2 .  pour tou t Etat adherant,  le  premier j our du troisicme mois 
du calendrier apres }' expiration du dClai vise a ! ' article 31 ; 

3. pour les territoires auxquels la Convention a e.te etendue 
conformement. a ] ' article 32 ,  le premier j our du troisieme mois du 
calendrier qui suit ! ' expiration du delai vise aud it article . .  

Article 36 
La Convention aura une dun�e d e  cinq ans a partir de Ia date 

de son entree en vigueur confonnement a l ' �rticle 35,  al inea 
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premier, meme pour le7 Etats qui l 'auront posterieurement ratifiee, 
acceptee ou approuvee ou qui y auront adhere. 

La Convention sera renouvelee tacitement de cinq ans en 
cinq ans, sauf denonciation. 

La denonciation sera, au moins six mois avant ! 'expiration du 
delai de cinq ans ,  notifiee au Ministere des Affaires Etrangeres 
des Pays-Bas, Elle pourra se l imiter a certains territoires auxquels 
s'applique la Convention. 

La denonciation n'aura d'effet qu'a  l 'egard de l 'Etat qui l'aura 
notifiee. La Convention restera en vigueur pour les autres Etats 
con tractan ts. 

Article 37 
Le Ministere des Affaires Etrangeres des Pays-Bas notifiera 

aux Etats membres de Ia Conference, ainsi qu'aux Etats qui 
auront adhere conformement aux dispositions de I '  article 3 1 : 

1 .  Ies signatures, ratifications , acceptations et approbations 
visees a } 'article 30 ; 

2. Ia date a laquelle la presente Convention entrera en vigueur 
conformement aux dispositions de } 'article 35 ; 

3 .  les adhesions visees a } 'article 3 1  et la date a laquelle elles 
auront effet ; 

4. les extensions visees a l 'article 32  et Ia date a laquelle elles 
auront effet ; 

· 

5 .  les objections aux adhesions et aux extensions visees aux 
articles 3 1  et 32 ; 

6 .  les declarations mentionnees aux articles 25 et 32 ; 

7 .  les denonciations visees a } 'article 36 ; 

8. les reserves prevues aux articles 26 et 34, et Ie retrait des 
reserves prevu a I' article 34. 

En foi de quoi , les soussignes, dtiment autorises, ont signe la 
Convention. 

Fait a La Haye, le 19 · ,  en fran�ais et en anglais, les 
deux textes faisant egalement foi ,  en un seul exemplaire, qui sera 
depose dans les archives du Gouvernement des Pays-Bas et dont 
une copie certifiee conforme sera remise, par Ia voie diplomatique, 
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a chacun des Etats memhres de la Conference de La Haye de ?roit international prive lors de sa Douzieme session. 
· 

B. ,LA D ECISION SUIVANTE SUR 
L' ACH EVEMENT DES TRAVAUX EN MATI ERE 

D'OBLIGATIONS ALIMENTAIRES 

La Douzieme session, 

Ayant adopte u ne Convention concernant Ia reconnaissance et 
! 'execu tion de decisions relatives aux .obligations al imen taires ; · 

Constatant que les travaux relatifs a 1'avant-projet de conven
tion sur la loi applicable a certaines obligations alimen laires envers 
les adultes n 'ont pas pu etre terminees au cours de Ia Douzi�me 
sessiOn ; 

Considerant qu 'une Commission speciale pourrait  @tre convo-
. quee pour el aborer un  texte definitif de la Convention ; qu' une telle 

Commission speciale devrait etre composee, sauf, emp@chement 
absolu ,  des personnes qui ont siege a Ia troisieme commission de Ia 
Douzieme session ; 

Considcrant en outre que cette Commission devrait poursuivre 
les d iscussions sur la  base des dossiers de la Douzicme session , et 
qu'elle aura pour tfiche d'elaborer un  proj et de convention defi.nitif ; 

Estimant qu'nne telle Commission devrait pouvoir terminer ses 
travaux dans une reunion de  douze j ours ouvrables au maximum ; 

Vu l ' article 7 du Statut de la Conference ; 

I nstitue une Commission speciale dans les conditions prevues 
ci-dessus ;  

Prie le Bureau Permanent d e  convoquer cette Commission.dans 
un proche avenir ,  etan t en tend u qu 'en principe elle devrait avoir 
redige le projet de convention avant le premier avril 1973 ; 

Decide que le proj et de  convention adopte par la  Commission 
speciale sera consigne dans un Acte final a signer par les Delegues 
presents a cette Com m ission . 

C. LA D ECISION SUIVANTE SUR LES PROJETS 
A PORTER A L'ORDRE DU J OUR 

DE LA CONFERENCE 

La Douzieme session, 
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Considerant que l'article 3 du Statut de Ia Conference prevoit 
que Ia C,ommission d 'Etat examine toutes les propositions destinees 
a etre mises a l'ordre du j our de Ia Conf�rence ; ' 

. 

Se fondant sur les propositions et suggestions emises lors des 
discussions de la Quatrieme commission ; 

. Prie Ia Commission d 'Etat d'examiner l 'opportunite de porter 
les questions suivantes de droit international prive a l 'ordre du jour 
de la Treizieme session ou d'une des Sessions ulterieures : 

En premier lieu , 

a. les conflits de lois en matiere de mariage et la revision de la 
Convention pour regler Jes conflits de lois en matiere de mariage du 
12 juin 1902 , en y ajoutant le cas echeant les questions relatives a la 
reconnaissance a l 'etranger des decisions concernant } 'existence ou 
la validite du mariage ; 

b. la loi applicable aux regimes matrimoniaux ; 
· c. un nouvel examen des problemes faisant l 'objet de la Con

vention du 15 j uin 1955 pour regler les conflits entre la loi nationale 
et la loi du domicile, et des possibilites de stimuler ! 'adoption de 
cette Convention par u n  nombre plus grand d ' Etats, ainsi que de 
toute autre solution possible ; 

d.  les regles de conftits concernant les obligations contractuel
les et delictuelles, etant entendu qu'un questionnaire portant sur 
l'opportunite d'entreprendre des etudes a ce sujet sera adresse aux 
Membres et que la Commission d' Etat, au vu des reponses , appre
ciera Ia suite a donner ; 

En second l ieu, 

a. la reconnaissance des adoptions internes ; 
b .  la  loi applicable aux titres negociables ; 
c. le contrat d'agence et la representation ; 
d .  I a  competence internationale et l a  loi a,pplicable e n  matiere 

de divorce et de separation de corps ; 
e. la loi applicable a la concurrence deloyale ; 
f. la loi applicable a l ' etablissement de la  filiation et les ques

tions relatives a Ia reconnaissance a I 'etranger des decisions con
cernant I 'etablissement de Ia filiation ; 

g. la loi applicable en matiere d 'assurances de respo�sabilite ; 
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h.  la loi applicable aux sujets $Uivants relevant du droit du 
commerce international : Ia procuration , les cautionnements et Ies 
garanties bancaires, les operations de banque , les contrats de 
licence et le "savoir faire" (know-how) . 

D .  ENFIN, LA CONFERENCE A EMI S  LES 
VOEUX SUIVANTS 

1 .  Que le l\ I inistere des Affaires Etrangeres des Pays-Bas ' 
designe comme depositaire des Conventions, veuille bien, le 
premier octobre 1973 ,  ouvrir a la signature les Conventions adop- ' 
tees par la presente Session ; 

2 .  Que les Etats l\ Iembres prennent en consideration la pos
sibilite d' assurer une publicite adeSJUate destinee a tous j uristes et 
autori'tes interesses des signatures, ratifications, acceptations ' ' ' 
approbations, adhesions, reserves et declarations relatives aux 

. Conventions de La Haye, ainsi que des dates d 'entree en vigueur 
des textes conventionnels pour ce qui concerne leur pays ; 

' ' 
3 .  Que les Gouvernements publient officiellement et encoura-

gent Ia pu ol ication par voie non officielle des traductions faites 
dans la langue de leur pays des Conventions de la Conference et 
des rapports y relatifs ; 

4. · Que ! 'elaboration de la nouvelle Convention concernant !a 
reconnaissance et I '  execution de decisions relatives aux obligations 
alimentaires ne soit pas consideree comme un obstacle a Ia ratifi
cation de Ia Convention dn 1 5  avril 1958  concernant la reconnais
sance et ! 'execution des decisions en matiere d 'obligations alimen
taires envers les en fan ts. 

Fait a La Haye, le ving t et lln octobre mil neuf cent soixante
douze, en un seul exemplaire qui sera depose dans les archives du 
Bureau Permanent et dont une copie certifiee conforme sera remise 
a chacu n  des Gouvernements representes a la Douzieme session 
de la Conference. 

' 

[Ci-apres 1a  signature des dell�gues des pays suivants : Republi
que federale d' Allemagne, Argentine, Autriche ,  Belgique, Bresil, 
Canada, Danemark, Espagne, Etats-Unis d' Amerique, Finlande, 
France , Gr�ce, I rlande, Israel , I talie, J apon,  Luxembourg, 
Norvege, Pays-Bas, Portugal , Royaume-Uni de Grande Bretagne 
et I rlande du Nord , Suede, Suisse, Tchecoslovaquie , Turquie, 
Yougoslavie , Indonesie (observateur) , ainsi que la signature du 
secretaire general de la conference.] 
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The UJ.)dersigned, Delegates of the Governments of Austria 
Belgium,  Canada, Czechoslovakia, Denmark, Finland ,  France, th� 
Federal Republic of Germany1 Ireland ,  I taly,  ] ugoslavia, Luxem
burg, the Netherlands,  Norway, Spain ,  Sweden , Switzerland ,  the 
United Kingdom of Great Britain and Northern Ireland and the 
United States of America, convened at The Hague on the 19th of 
M arch 1 9 7 3 ,  in accordance with the Decision taken at the Twelfth 
Session of the H ague Conference on Private International Law. 

Following the del iberations laid down in the records of the 
meetings, they have decided to submit to the appreciation of their 
Governments -

THE FOLLOWING DRAFT CONVENTION -' ' I . 

CONVENTION ON TH E LAW APPLICABLE · 

TO MAI NTENAN CE OBLIGATI ONS 

The States signatory to th is Convention ,  

Desiring to establish common provisions concerning the law 
applicable to i11aintenance obligations in respect of adults ,  

Desiring to coordinate the$e provisions and those of  the Con
vention of the 24th of October 1956  on t.he Law Applicable to 
Maintenance Obligations in Respect of Children , 

Have resolved to conclude a Convention for this purpose and 
have agreed upon the following provisions : 

CHAPTER . I - SCOPE OF CONVENTION 

A rticle 1 
This Convention shall apply to maintenance obligations arising 

from a family relationship, parentage, marriage or affinity, in
cluding a maintenance obligation in respect• of a chi ld who is not 
legitimate.  

Article 2 

This Convention shall govern only conflicts of laws in respect 
of main tenance obliga,tions. 

Decisions rendered in application of this Convention shall be 
without prej udice to the existence of any of the relationships 
referred to in Article 1 .  
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Article 3 

The law designated by this Convention shall apply irrespective 
of any requirement of reciprocity and whether or not it is the law 
of a Contracting State. 

CHA PTER I I - APPLICABLE LAW 

A rticle 4 · 

The internal law of the h abitual residence of the m aintenance 
creditor shall govern the maintenance obligations referred to in 
Article 1 . 

In the case of a change in the habitual residence of the creditor, 
the internal law of the new h abitual residence shall apply as from 
the moment when the change occurs. 

A rticle ·s 
If the creditor is unable, by virtue of the law referred to in · 

Article 4 , to obtain maintenance from the debtor, the law of their 
common nationality shall apply. 

Article 6 
If  the creditor is unable, by virtue of the laws referred to in 

Articles 4 and 5 ,  to obtain maintenance from the debtor, the 
internal law of the authority seised shall apply,. 

Article 7 
In the case of a m aintenance obligation between persons 

related collaterally or by affinity, the debtor may contest a request 
from the creditor on the ground that there is no such obligation 
under the law of their common nationality or, in the absence of a 
common nationality, u nder the internal law of the debtor's 
habitual resjdence. 

Article 8 

Notwithstanding the provtstons of Artic;les 4 to 6 ,  the law 
applied to a divorce shall ,  in a Contracting State in which the 
divorce is granted or recognised , govern the maintenance obliga
tions between the divorced spouses and the revision of decisions 
relating to these obligations. 

The preceding paragraph shall apply also in the case of a legal 
separation and in  the case of a marriage which bas been declared 
void or annulled. 
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Article 9 

The right of a public body to �btain reimbursement of benefits 
provided for the maintenance credi tor shall be governed by the 
law to which the body is subject . 

Article 10 
The law appli�able to a �aintenance obligation shall determine 

inter alia - . 

1 whether , to v.rhat extent and from whom a cred itor may claim 
m ain tenance ; 

2 who is entitled to institute m aintenance proceed ings and the 
time l imits for their institution . 

3 the extent of the obligation of a maintenance debtor, where 
a public body seeks reimbursement ' of benefits provided for a 
creditor. 

Article 11  
The application of  the law designated by th is ('onvention may 

be refused only if i t  is manifestly in compatible with public policy 
('ordre publ ic') . 

However, even if the appl�cable law provides otherwise, th e  
needs of  the cred itor and the resources of  the debtor shall be  taken 
into account i n  determining the amount of mainten ance. 

CHAPTER III  - M ISCELLANEOUS PROVISIONS 

Article 12 
This Conventio'n shall not apply to maintenance claimed in a · 

Contracting State relating to a period prior to its entry into force . 

in that State. 

Article 13 
Any Contracting State may,  in accordqnce with Article 24, 

reserve the right to apply this Convention only to maintenance 
obligations-

! .  between spouses and former spouses ; 
2 .  in respect of a person who has not attained the age o 

twenty-one years and ,has not been married. 

Article 14 
Any Contracting State may ,  in accordance with Article 24 
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reserve the right not to apply this Convention to maintenance 
obliga tio!ls-

1 .  between person related collaterally ; 

2 . between persons related by affinity ; 
3. between divorced or legally separated spouses or spouses 

whose marriage has been declared void or annulled if the decree 
· of divorce, legal separation , nullity or annulment has been rendered 
be default in a State in which the defaulting party did not h ave 
his habitual residence. 

Article 1 5  
Any Contracting State may, in accordance with Article 24, 

make a reservation to the effect that its authorities shall apply 
its internal law if the creditor and the debtor are both nationals 
of that State and if the debtor has his habitual residence there. 

Article 16 . 

. where the law of a State, having in matters of maintenance 
obligations two or more systems of law of territorial or personal 
application, must be taken into consideration-as may be the 
case if a reference is made to the law of the habitual residence of 
the creditor or the debtor or to the law of common nationality, 

· reference shall be made to the system designated by the rules in 
force in that State or, if  there are no such rules , to the system with 
which the persons concerned are most closely co'nnected. 

Article 17 
A Contracting State within which different territorial units 

have their own rules of law in matters of maintenance obligations 
is not bound to apply this Convention to conflicts of law concerned 
solely with its territorial units. 

Article 18 
This Convention shall replace, in the relations between the 

States who are Parties to it ,  the Convention on the Law Applicable 
to Maintenance Obligations in Respect of Children, concluded at 
The Hague, the 24th of October 19 56. 

However, the preceding paragraph shall not apply to a State 
which , by virtue of the reservation provided for in Article 1 3 ,  
has excluded the application of th is Convention to maintenance 
obligations in respect of a person who has not attained the age of 
twenty-one years and has not been married. 
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A rticle 19 
( 

This Convention shaH not affect any other international in-
strument containing provision� on matters governed by this Con
vention to which a Contracting State is ,  or becomes, a Party. 

CHAPTER IV - FI NAL P ROVISIONS 
Article 20 

This Convention shall be open for signature by the States 
which were Members of the Hague Conference on Private Inter� 
national Law at the time of its Twelfth Session. 

I t  sha11 be ratified , accepted or approved and tl.1e instruments 
of ratification , acceptance or approval shall be deposited with 
the �1I inistry of Foreign Affairs of the· Netherlands. 

Article 21  

Any State which has become a Member of  the  Hague Con
ference on Private International Law after the date of its Twelfth 
Session , or which is a J.\·Iemher of the United Nations or of a special
ised agency of that Organisation , or a Party to the Statute of the 
International Court of Justice may accede to this Convention 
after i t  ha� entered into force ' in accordance with the first para
graph of Article 25 .  

The instrument of  accession shall be  deposited with the 
Ministry of Foreign Affairs of the Netherlands. 

A rticle 22 
Any State may ,  at the time of signature, ratification , accep

tance, approval or accession , declare that this Convention shall 
extend to all the territories for the international relations of which 
i t  is responsible , or to one or more of them. Such a declaration shall 
take effect on the date of entry into force of the Convention for the 
State concerned. 

At any time thereafter, such extensions shall be notified to the 
Ministry of Foreign Affairs of the Netherlands. 

A rticle 23 

A Contracting State wh ich has two or more territorial units in  
which different systems of law apply i n  matters of maintenance 
obligations may, at the time of signature, ratification , acceptance, 
approval or accession, declare that this Convention shall extend to 
all i ts territorial u nits or only to one or more of them, and may 



' 
I I, I 

209 

...,0dify its declaration by submitting another declaration at any 
I '  l" 
, time thereafter. 

These declarations shall be notified to the Ministry of Foreign · 

Affairs of the Netherlands, and shall state expressly the territorial 
unit to which the Convention applies. 

Article 24 , 
Any State may, not later than the moment of i ts ratification, 

acceptance , approval or accession, make one or more of the reser
vations referred to in Articles 1 3  to 1 5 . No other reservation shall 
be permitted . 
' Any State may also , when notifying an extension of the Con

vention in accordance with Article 22 ,  make one or more of the 
said reservations applicable to all or some of the territories men
tioned in the extension. 

Any Contracting State m ay at any time withdraw a reservation 
it has made.  Such a withdrawal shall be notified to the Ministry of 
Foreign Affairs of the Netherlands. 

Such a reservation shall cease to have effect on the first day of 
the third calendar m on th after the notification referred to in the 
preceding paragraph. 

Article 25 · 
This Convention shall enter into force on the first day of the 

third calendar mon th after the deposit of the third instrument of 
ratification ,  acceptance or approval referred to in Article 20 .  

Thereafter the Convention shall enter into force 

- for each State ratifying,  accepting or approving it subsequently, · 
on .the first day of the third calendar month after the deposit of its 
instrument of ratification, acceptance or approval ; 

- for each acceding State, on the first day of the third calendar 
month after the deposit of i ts instrument of ac�ession ; 

- for a territory to which the Convention has been extended in  
conformity with Article 22 ,  on the first day of  the third calendar 
month after the notification referred to in that Article. 

A rticle 26 
This Convention shall remain in force for five years from the 

date of i ts entry into force in accordance with the first paragraph of 
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Article 251 even for States which have ratified , accepted , approved 
or acceded to it  subsequently. 

If there has been no denu'nciation, it shall be renewed tacitly 
every five years. 

Any denunciation shall be notified to the M inistry of Foreign 
Affairs of the Netherlands, at least six months before the expiry of 
the five year period . It  may be limited to certain of the territories 
to which the Convention applies. 

I 

The denunciation shall have effect only as regards the State 
whidi has notified it .  The Convention shall remain in force for the 
other Contracting States. 

A rticle 27 I 

The Ministry of Foreign Affairs of the Netherlands shall notify 
the States Members of the Conference , and the States which have 
acceded in accordance with Article 2 1 ,  of the following- · 

1 .  the signatures and ratifications, acceptances and approvals 
referred to in . Article 20 ; 

2 .  the date on which this Convention enters into force in 

accordance with Article 25 ; 

3 .  the accessions referred to in Article 2 1  and the dates on 
which they take effect ;  

4. the extensions referred to in Article 22  and the dates on 

which they take effect ; 

5 .  the declarations referred to in Article 23 ,  as •veil as modifica
tions of them and the dates on which these declarations and their 
modifications take effect ; 

6 .  the denunciations referred to  i n  Article 2 6 ;  

7 .  the reservations referred to i n  Articles 1 3  to 1 5 and 24 and 
the withdrawals of the reservations referred to in Article 24. 

In witness whereof the undersigned , being duly authorised 
thereto , have signed this Convention. 

Done at The Hague, on the . day of . . . 1 9 . in the 
English and French languages , both texts being equally authentic, 
in a singly copy which shall be deposited in the archives of the 
Government of the Netherlands, and of which a certified copy shall 
be sent, through the diplomatic channel, to each of the States 
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,Members of the Hague Conference o n  Private International Law 1
·at the date of its Twelfth Session. . , 

Done at The Hague, on the 28th day of March nineteen hun-
. dred and seventy-three, in a single copy which shall be deposited in 

the archives of the Permanent Bureau , and of which a certified 

copy shall be sent to each of the Govern ments represented at the 
Tvvelfth Session of the Conference. 

For the Federal Republic of Germany, 

H. A. STOCKER 

For Austria, 
W. SEDLACEK 

For Belgium, 
J\II . \TERWILGHEN 

For Canada, 
R. LETTE 

For Denmark, 
J .  BANGERT 

For Spain, 
E. PEREZ-VERA 

For the United States of America, 
D .  F. CAVERS 

For Finland, 
P. KURKELA 

For France, . 

P. BELLET, L. CHATIN,  M .  SAUTERAUD-MARCEN�C 

For Ireland, 
R. HAYES 

For Italy, 
L. BATTAGLINI 



For Luxembi1rg, 
(The Luxemburg delegation having hud to leave The Hague was 
unable to sign) 

For Norway, 
I-1 .  BARR 

For the Netherlands, 
. c. D .  VAN BOESCHOTEN 

For the United Kingdom oj Grefi t Bnta in and Northern Ireland, 
( �. j ACKSON 

' 

I 
For Sweden, , 

s. LEIJON-WAKTER 

For Switzerland,  
F \TISCHER, A. E .  VoN 0vERI3ECK 

For Czechoslovakia , 
l\ I .  ] EZIL 

For Jugoslavw, 
I .  PUHAN 

The Secretary-General, 
M. H .  \1 AN I-I

'
ouGSTRATEN 

, 
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Les soussignes, Delegues des Gouvernements de  la  Repu
blique Federale d 'Allemagne, de l 'Autriche, de la Belgique, du' 
Canada, d u  Danemark, de  l 'Espagne, des Etats-Unis d '  Amerique, 
de Ia Finlande, de la France, de l ' I rlande, de l ' ltal ie ,  du Luxem
bourg, de la Norvege , des Pays-Bas, du  Royaume-Uni qe Grande
Bretagne et d ' I rlande d u  Nord , de la Suede, de la Suisse, de la 
Tchecoslovaquie et de l a  Y ougoslavie, se sont  �eunis a La Haye 
le 19 mars 1973 ,  conformement a la Decision prise lors de la 
Douzieme session de l a  Conference de  La Haye de droit inter
national prive. 

AI a suite des deliberations consignees dans les proces-verbaux, 
ils sont convenus de soumettre a ! 'appreciation de  leurs Gouver
nements : 

Le projet de Convention suivant : 
, . I 

CONVENTION SUR LA LOI APPLICABLE AUX OBLIGA-
TIONS ALI MENTAI RES 

Les .Etats signataires de Ia presente Convention, 

Desirant etablir des d ispositions communes concernant Ia loi 
applicable aux obligations alimentaires envers les adultes, 

· Desirant coordonner ces dispositions et celles de  la Conven
tion du 24 octobre 1956  sur la loi applicable aux obligations ali
mentaires envers les enfants, 

Ont resolu de conclure une Convention a cet effet et sont 
convenus des d ispositions suivantes : 

CHAPITRE I -
CHAM P D'APPLICATION DE LA CONVENTION 

Article premier 
La presente Convention s'applique aux obligations alimen

taires decoulant de relations de famille, de parente, de mariage ou 
d'alliance, y compris les obligations alimentaires envers un enfant 
non legitime. 

· " 

Aritcle 2 
La Convention ne regie que les conflits de lois en matiere 

d'obligations alimentaires. 

Les decisions rendues en application de la Convention ne pre
jugent pas de } 'existence d ' une des relations visees a l 'article 
premier. 
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Article 3 
I 

La Ioi designee par Ia Convention s 'applique independamment 
de toute condition de reciprociV�, m@me s ' il s'agit de la loi d'un 
Etat non contractant. 

CHAPITRE II - LOI APPLICABLE 

Article 4 
La loi interne de la  residence hahitue.IIe d u  crcancier d ' aliments 

regit les obl igations alimentaires visces a l 'article premier. 
En cas de ch angemen t  de la residence h abi tuelle du creancier ' 

la loi interne de ]a nouvelle residence habituelle s' appiique a partir 
du moment ou Ie changement est survenu . 

' 

Articl� 5 
La Ioi nationale commune s'applique lorsque le creancier ne 

' peut obtenir d ' al iments du debiteur en vertu de Ia loi visee a 
l' article 4. 

A rticle 6 
La loi interne de l 'autori te saisie s'applique lorsque le creancier 

ne peut obtenir d 'aliments du d,ebiteur en vertu des lois visees 
aux articles 4 et 5 .  

Article 7 
Dans les relations alimentaires entre collateraux et entre allies, 

]e deh iteur ' peut opposer a la pretention du creancier ! ' absence 
d 'obligation a son egard suivant leur loi nationale commune ou , a 
defaut de nationalite comm une, su ivant l<�; loi interne de sa resi
dence habituelle. 

A rticle 8 

Par derogation aux articles 4 a 6, la loi appl iquee au divorce 
regit ,  dans l ' Etat contractant ou celui-ci est prononce ou reconnu, 
les obligations alimentaires entre epoux divorces et la revision des 
decisions relatives a ces obligations. 

L'alinea qui precede s'applique egalement aux cas de separa
tion d e  corps, de nullite ou d'annulation d u  mariage. 

Article 9 

Le droit d 'une institu tion publique d'obtenir le remboursement 
de la prestation fournie au creancier est soumis a la loi qui regit 
l' institu tion. 
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,
. Article 1 0  

La loi applicable a ! 'obligation alimentaire deten;nine notam-' 
rnent :  

1 .  si ,  dans quelle mesure et a qui l e  creancier peut reclamer 
des aliments ; 

2 . · qui est admis a in tenter ! 'action alimentaire et quds sont 
les delais pour l ' intenter ; 

3 . les l imites de ! 'obl igation du debiteur, lorsque ! ' institution 
publique qui a fourni des aliments au creancier demande le rem
boursement de sa prestation. 

Article 11  
L'application de la lo i  designee par Ja  Convention ne peut €tre 

ecartee que si elle est manifestement incompatible avec l ' ordre 
public. 

Tou tefois, m�me si la loi applicagle en dispose autrement, i1 
doit Hre tenu compte des besoins du creancier et des ressources du 
debiteur dans la determination du montant de la prestation ali
mentaire. 

CHAPITRE I I I - D ISPOSITIONS D IVERSES 

Article 12 
La Convention ne s'applique pas aux aliments reclames dans 

un Etat contractant pour Ja periode anterieure a son entree en 
vigueur dans cet Etat. 

Article 13 
Tout Etat contractant pourra, conformement a ! 'article 24, ·se 

reserver le droit de n'appliquer Ia Convention qu'aux obligations 
ali men taires : 

1 .  entre epoux et ex-epoux ; 

2. envers une personne agee de moins de vingt et un  ans et 
qui n'a pas ete mariee. 

Article 14 
Tout Etat contractant pourra, conformement a ! 'article 24, 
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se reserver l e  droit d e  n e  pas appliquer J a  Convention aux obliga. 
tions al imenta�res : 

1 .  entre collateraux ; 

2 .  entre all ies ; 

3. entre epoux divorces, separes de corps , ou dont Ie  mariage 
a ete declare nu l  Gu annule , lorsque ' Ia  decision de d ivorce , de 
separation , de nullite ou d' annul ation de mariage a ete rendue par 
defaut dans u n  Etat ou la partie dcfaillante n 'avait pas sa residence 
habituelle. · · ·  

Article 1 5  
' 

Tout Etat con tractant pourra, conformement a ! 'article 24 . ' faire une reserve aux temes de 1aqu e11e. ses autories appl iq ueront  I 
sa loi interne .  lorsque Ie  creancier et Ie debiteur ont la .  nationalite 
de cet Etat, et si Je dehiteur y a sa residence habituelle. 
A rticle 16 

S i  l a  lo i d 'un  Etat qu i · connait, en  matiere ' d'obligations 
;:dimentaires, deux ou plusieurs systernes de droit d 'application 
territoriale ou personne1Ie  doit Hre prise en consideration-comme 
en cas de ref�rence a Ia loi de la residence ha!Jituelle du creancier 
ou du debiteur ou a I a  loi nationale comm une-, il y a l ieu d 'appli

quer le systeme designe par les regles en vigueur dans cet Etat 
ou , a defau t , le syscme avec lequel les interesses ont les liens Ies 
plus etroits. · 

Article 17 
Un Etat contractant dans lequel differentes un ites territoriales 

leurs propres regles de droit en matiere d ' ouligations al irnentaires 
n'est pas tenu d ' appl iquer Ia  Convention aux conflits de lois in
teressant u niquement ses u nites territoriales . 

Art,icle 18 
La Convention remplace, dans les rapports entre les Etats 

qu i y sont Parties , la Convention sur Ia loi applicable aux obliga
tions alimentaires envers les enfants, conclue a La Haye, le 24 
octobre 1956.  

Toutefois ,  l 'al inea premier ne s'applique pas a l ' Etat qui,  par 
la reserve prevue a ! 'article 1 3 ,  a exclu } ' appl ication de la presente 
Convention aux obligations alim entaires envers · une personne 
agee de mains de vingt et un ans et qui n' a pas ete mariee . 

, ' 
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Article 19 
La convention ne deroge pas aux instruments internationr.ux 

aux queis lin Etat contractant est ou sera Partie et qui contienne.nt 
des dispositions sur les matieres reglees par la p;resente Convention. 

I 

C HAPITRE IV - DISPOSITIONS FINALES 

Article 20 
La Convention est ouverte a la signature des Etats qui etaient 

Membres de la Conference de La Haye de droit international prive 
lors de sa Douzieme session. 

Elle sera ratifiee ,  acceptee ou approuvee et les instruments de 
ratification ,  d 'acceptation ou d 'approbation seront deposes aupres 
du Ministere des Affaires Etrangeres des Pays-Bas.  

Article 21 
Tout Etat qui n 'est devenu Membre de la Conference qu' apres 

la Douzieme session , ou qui appartient a ! 'Organisation d es Nations 
Unies ou a une institution specialisee de celle-ci , ou est Partie au 
Statut de la Cour internationale de ] ustice, pourra adherer a 
la presente Convention apres son etree en vigueur en vertu d e  
!'article 2 5 ,  alinea premier. 

L'instrument d 'adhesion sera depose aupres du Ministere des 
Affaires Etrangeres des Pays-Bas. 

Article 22 
Tout Etat, au moment de Ia signature, de I a  ratification , de  

!'approbation, de ! 'acceptation ou de ! 'adhesion , pourra d eclarer 
que la Convention s'etendra a ! 'ensemble des territoires qu ' il 
represente sur le plan international , ou a I 'un ou plusieurs d 'entre 
eux. Cette declaration aura effet au moment de I '  entree en vigueur 
de la Convention pour ledit Etat. 

Par la suite, toute extension de cette nature sera notifiee au 
Ministere d�s Affaires Etrangeres des Pays-B11s. 

Article 23 
Tout Etat contractant qui comprend deux ou plusieurs u nites 

territoriales dans Iesquelles des systemes de droit differentes 
s'appliquent en matiere d ' obligations alimentaires pourra, au 
moment de la signature, de la ratification, de }' acceptation ,  de 
I '  approbation ou de ! ' adhesion , declarer que la presente Convention 
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s'etendra a toutes ces unites territoriales o u  seulement a l 'une ou a 
plusieurs d1entre elles et pourra a tout moment modifier cette 
declaration en faisant une nouvelle declaration. 

, I 
Ces declarations seront notifiees au Ministere des Affaires 

Etrangcres des Pays-Bas et indiqueront expressement l 'unite 
territoriale a laquelle la Convention s 'applique. 

A rticle 24 

Tout Etat pourra, au plus tard au moment de la ratification 
de ! ' acceptation, de  !' approbation ou de !' adhesion , faire une 0�' 
plusieurs des reserves prevues aux articles 1 3  a 1 5 .  Aucune autre 
reserve ne sera admise. 

Tout Etat pourra egalement; �n n�tifiant une extension de Ia 
Convention conformement a ! 'article 22 ,  faire une ou plusieurs 
de ces reserves avec effets limites aux territoires ou a certains

' 
des 

territoires vises par ! 'extension . 

Tout Etat contrac;:tant pourra, a tout momeJ;It, retirer une 
reserve qu' il aura faite. Ce retrait sera notifie au Ministere des 
Affaires Etrangeres des Pays-bas. 

L'effet de la reserve cessera ,le premier jour du troisieme mois 
du calendrier apres Ia  notification mentionnee a l ' alinea precedent. 

A rticle 25 

La Co:qvention entrera en vigueur le premier jour du troisieme 
mois du calendrier suivant le depot du troisieme instrument de 
ratification,  � · acceptation ou d'approbation prevu a l 'article 20. 

Ens�ite, Ia Convention entrera en vigueur :  
-pour chaque Etat signataire ratifiant, acceptant ou approu

vant posterieurement, le premier jour du troisieme mois du 
calendrier apres le depot de son instrument de ratification, 
d 'acceptation ou d 'approbation ; 

-pour tout Etat adherant, Ie premier jour du troisieme mois 
du calendrier apres le depot de son instrument d 'adhesion ; 

-pour les territoires auxquels la Convention a ete etendue 
conformement a ! 'article 22 ,  le premier j our du  troisieme 
mois du calendrie� apres la notification visee dans cet article. 

A rticle 26 

La Convention aura une dun�e de cinq ans a partir de Ia date 
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de son entree en vigueur conformement a l 'article 2 5 ,  alinea 
, . premier, m@me pour les Etats qui l 'auront posterieurement 

ratifiee, acceptee ou approuvee ou qui y auront adhere. 

La Convention sera renouvelee tacitement · de cmq ans en 
cinq ans, sauf denonciation . 

La denonciation sera, au mains six mois avant ! 'expiration 
du delai de cinq ans, notifiee au Ministere des Affaires Etrangeres 
des Pays-Bas. Elle pourra se l imiter a certains territoires auxquels 
s'applique la Convention. 

La denonciation n 'aura d 'effet qu'a l 'egard , de l ' Etat qui 
l'aura notifiee. La Convention restera en vigueur pour les autres 
Etats contractants. 

Article 27 
Le Ministere des Affaires Etrangeres des Pays-Bas notifiera 

. . I 
au:x Etats Membres de la Conference, ainsi qu'aux Etzts qui 
auront adhere conformement aux dispositions de ! 'article 2 1 : . 

1 les signatures , ratifications, acceptations et approbations 
visees a ! 'article 20 ;  

2 l a  date a laquelle la  presente Convention entrera en  vigueur 
c�:mformement aux dispositions de ! 'article 2 5 ; 

3 les adhesions visees a l 'article 2 1  et la date a laquelle el1es 
auront effet' ; 

4 les extensions visees a ! 'article 2 2  et la date a laquelle elles 
auront effet ; 

5 les declarations mentionnees a } 'article 2 3 ,  ainsi que leurs 
modifications et la date a laquelle ces declarations et ces modifi
cations auront effet ; 

6 les denonciations vi sees a 1' article 26 ; 

7 les reserves prevues aux articles 1 3  a 1 5  et 24 et le retrait 
des reserves prevu a ! 'article 24. 

En foi de quai , les soussignes,  dflment autorises, ont signe la 
presente Convention. 

Fait a La Haye, Ie . 1 9  I en fran�ais et en anglais, 
les deux textes faisant egalement foi , en un seul exemplaire, qui 
sera depose dans les archives du Gouvernment des Pays-Bas et 
dont une copie certifiee conforme sera remise, par la voie diplo
matique, a chacun des Etats Membres de Ia Conference de La 
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Haye de droit international prive lors de sa Douzieme session. I 
Fait a La Haye , le vingt-huit mars mil neuf cent soixante-treize , 

en un seul exemplaire qui sera pepose dans les arch ives du Bureau 
Permanent et dont une copie certifiee conforme sera remise a 
chacun des Gouvernements representes a la  Douzieme session de 
la Conference. 

Pour la Republique Federale d'A llemagne, 
H. A. ST OCKER 

Pour l'  A u triche ,  

W. SEDLACEK 

I 
Pour !a Belgique,  

M .  VER\VTLGHEN 

Pour le Canada , 
R. LETTE 

Pour le Da'nemark, 

J. BANGERT 

Pour l' Espagne, 

E .  PEREZ-VERA 

Pour les Etats- Unis d' A merique, 

D. F. CAVERS 

Pour la Finlande , 

P .  KURKELA 

Pour la France, 

P .  BELLET , L. CHATI N ,  M. SAUTERAU l>-MARCENA<.. 

Pour l' Irlande, 

R .  HAYES 

Pour l' Italie , 
L. BATTAGLI N I  
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p0ur le  Luxembourg, 
1 •  (La delegation luxembourgeoise ayant dtt quitter La Haye n'a pas 

ete a meme de signer) I 

Pour la N orvege , 

B. BAHR 

P'our les Pays-Bas, 
c. D. VAN BOESCHOTEN 

Pour le Royaume- Uni de Grande�Bretagne et d' Irlande du Nord, 

G. JACKSON 

Pour la Suede, 
s.  LEIJON -WAKTER 

Pour ia Suisse, 

F, VISCBER, A. E. VON O VERBECK 

Pour la Tchecoslovaquie, 
M. JEZIL 

Pour la Yougoslavie,  
I .  PUHAN 

Le Secretaire general, 
M. H. VAN HOOGSTRATEN 
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SCHEDULE 3 

SPECIAL COMMITTEE OF THE CONFERENCE 
OF'  COMMISSIONERS ON UNIFORMITY OF 

LEGISLATION IN · CANADA - HAGUE 
CONFERENCE, UNIDROIT 

AGENDA 

for a meeting to he held at 1 0 :00 a.m . ,  Tuesday, March 20, 1973
, 

in the 2nd Floor Conference Room , Department of Justice Build
ing, Ottawa. 

1 .  Report on the Twelfth Se!:Jsion ,of The Hague Conference 
on Private International Law, 1972 .  

. 

2 Co-operation on a continu ing basis,  e i ther directly or 
· through the Com m issioners on Uniformity, between the federal 
and provincial governments in the implementation o.f international 
uniform l egislation. 

3. Federal state clauses in international conven tions , with 
special reference to : 

(i) Art. 34 of the Convention Concern ing the International 
Adm inistration of the Estates of Deceased Persons, Art. 27  
of the Convention on the Recognition a nd Enforcement of 
Decisions Relating to l\ J  aintenance Obl igations. 

(ii) Art. 35 of the Convention Concerning the International 
Administration 'of · the Estates of Deceased Persons, Art. 14 
of the Convention on the Law Applicable to Products Lia
bil ity,  Art. 33 of the Convention on the Recognition and 
Enforcement of Decisions Relating to l\Iaintenance Obliga
tions. 

(iii) Art . 36 of the Convention Concerning the International 
Administra ti on of the Estates of Deceased Persons,  Arts. 12 ,  
1 3  of  the Convention on the Law Applicable to  Products 
Liabil ity, Art. 2 8  of th e Convention on the Recogn it ion and 
Enforcement of Decisions Relating to M aintenance O!Jliga-
tions. 

4.  Ratification and implementation of the Conventions con
cluded at the Eleventh ( 1968) and Twelfth ( 1972) Sessions of the 
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Hague Conference on Private I nternational Law i .e .  the Sessions 1 : in which Canada participated. 

5 .  Ratification and implementation of  Conventions concluded · 
at the Sessions of The Hague Conference on Private International 

Law prior to 1 968. 

6. Discussion of the work of the International Institute for 
the Unification of Private Law (Unidroit) . 



Mr. G.  W. Acorn , 
Secretary , 
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APPENDIX G 

(See Page 22) 

Conference of Commissioners on 
Uniformity of Legislation in Canada,  
Department of the Attorney General , 
Province of Alberta, 
Legislative �uilding, 
Edmonton , Alberta. 

Ottawa, July 9, 1 9 7 3 .  

Re ': Uniformity Conference: 
Funds for Research 

Dear Mr. Acorn : 

You are aware that last April , when I was in Winnipeg, I had 
a discussion v,rith the President of our Conference, l\Ir. Ray Tallin, 
concerning a proposal to provide some financial assistance to the 
Conference for use by the Conference for research purposes. After 
I had outlined the proposal to l\Ir. Tall in ,  he agreed to write each 
of the members of the Executive , inviting their views on the pro
posal and on whether the matter should be placed on the agenda 
of the opening plenary session of the Conference in Victoria this 
August. 

I have now had a reply from l\'J r. Tallin ,  indicating that the 
reaction of the members of the Executive was in each case fav
ourable and that in each case the members of the Executive felt 
that the matter should be placed on the agenda of the Conference. 
The purpose of this letter is ,  therefore , to ask you to arrange for 
this to be done. 

Increasingly , in recent years, the Uniformity Conference has 
come under pressure t� widen its horizons to deal with a whole 
range of matters, only some of which related to existing legisla
tion. I n  an increasing number of instances, the Conference has 
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been asked to study matters that were not yet the subject of 

·: legislation . anywhere in  Canada, and after study the Conference 

has prepared model legislation and recommended it for enactment . 

by the jurisdictions concerned . This aspect of . the work of the ' 

Conference is likely to assume an even greater importance in the 

future, and it seems certain that if the Conference is t'o meet the 

demands placed on it in this regard , a substantially improved 

resea�ch capability will be essential. 

As we all know, the Conference has had virtually no funds of 

its own that could be made available for legal 'research , and this 
fact has tended to limit both the quantity and quality of the back
ground research that has been done for the Conference. For the 
most part, individual Commissioners have voluntarily undertaken 
to do the research needed to prepare for future Conferences, 
although in some cases they have been assisted by lawyers in the 
employ of their respective "home" governments. The research 
has been done on a gratuitous basis, generally as and .when time 
permitted , and more often than not without the benefit of the 
advice and assistance of acknowledged experts in the particular 
subjects under study, whose servtces could not be engaged due 
to a lack of available funds. 

To some extent the various law reform commissions can pro� 

vide the research capability required in the preparation of model 
uniform laws. However, this is not really an answer to the problem. 
In the first place, it is difficult to persuade the law reform com
missions to undertake th is kind of research on a voluntary basis. 
Each law reform commission has a limited budget and its own 
list of research priorities. Again,  even assuming that all the 
jurisdictions were willing to cooperate in assigning Conference 
research to their respective law reform commissions, problems 
would still arise because some jurisdictions either have no law 
reform commissions or h ave commissions with such limited per
sonnel or budgets that they could not possibly assume respon
sibility for this kind of research. 

The obvious answer, therefore, is that the Conference should 
have at least a limited research budget of its own, to facilitate its 
own work according to its own priorities. This would permit the 
Commissioners, having set their priorities, to contract for their 
own research work. I deally,  the necessary funding should be pro
vided by each of the federal , provincial and territorial govern
ments. We all recognize, h owever, that it could take consid,erable 



I , ,, .  

226  
I 

time to get u nanimous approval for a funding formula. Because 
of this difficulty, and because so many of the subjects dealt with 
by the Conference are subjects in which the Federal Government 
has a considerable, although ind irect, interest in  promotirlg 
uniform legislation , it is proposed that the Federal Government 
provide at least some of the needed funds, through the budget of 
the Department of Justice. 

The amount that is proposed is $25,000 per year. This am ount 
is admittedly not large enough to sponsor maj or research pro
jects,  hut i t  is probably not desirable in. any case to provide resear.ch 
funds at a level th at might undermin� the voluntary research 
efforts of the Com missioners. l\ Ioreover, at least initia1ly , the 
Conference m ay feel that it cannot or should not attempt to involve 
i tself in maj or research projects. 

I take it to be critically important that, in proposing this kind 
of financiai assistance, the Federal 6-overnm ent should not be 
seen by the Conference as attempting or appearing to direct or to 
influence the Conference in  any ·way, either in the ' conduct of its 
work or in the priorities that it assigns to its work . I t  is therefore 
proposed that the assistance take the form of  an outright annual 
grant to the Conference. Payments out of the research fund 
would require the approval of the Executive of the Conference , 

but no other approval by anyone. 

Another important feature of the proposal is that the Con
ference would be allowed to carry fonvard any unused balance 
from one financial year to the next. Permitting the funds to accu
m ulate would not only counteract any tendency to go on a year
end spending spree but would also allo\�' the Conference addi
tional flexibility in the planning of its research expenditures. 
However, if the Conference did not make full use of its research 
funds over a protracted period , the proposed grant would be 
reduced to take account  of tl1e unused accumulation . I t  is part of 
the proposal, therefore, that the federal grant for any one year 
should be such that  the uncommitted balance i n  the account at 
the beginning of any particular financial year will not be greater 
than $75 ,000. 

The Estimates of the Department of Justice for the current 
fiscal year do not contain any provision for this particular proposal , 
but the intention is, if the proposal finds favour with the Con
ference, to include provision for i t  in the Department's Estimates 
for the fiscal year beginni ng April 1, 1974. As of the date of this 
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Jetter, the Department1does not h ave the official approval of  the 
Treasury Board for its inclusion in the Department's Estimates 
for 1 9 7 4-7 5 ,  but i t  is hoped that this approyal will Le forthcoming 

reasonably soon . 

I propose to invite the members of the Conference at the 
opening plenary session to consider the f?regoing proposal and to 

put any questions about it that might occur t.o them. If it should 

be the wish of the Conference, a decision on the matter could 

then be taken or,  alternatively, could be deferred to the closing 

plenary session in order to allow all concerned full and ample 
opportu nity to reflect upon i t. Should there be any serious re

servations about the proposal , of course, the Federal Government 
,vould probably take the position that it ought not to pursue the 
matter further. ' 

' 

c.c . l\Ir .  R. Talli n  

Yours truly, 

D. S.  Thorson 
First Vice-President 
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APPENDIX H 

(See Page 24) 

R EPORT OF THE ONTARIO COl\l l'vllSSIONEH.S ON 

THE AGE OF CoNSENT TO 
:\ I EDIC AL, SrRGI CAL AND D ENTAL TREAT MENT 

At the 1 972  1\'Ieeting of the Conference a letter dated 1 uly ' 1 3 
1972  was presented from Dr. Glenn Sa·wyer, General Secretar; 
of the Ontario 1\ Iedical Association. The letter contained the 
follo,:ving resolution which \\'as passed by the Council of the 
Canadian i\ Ied ical Association in 1 une ,  197  2 and was stated to 
have th e support of the delegates from the Ontario 1\'ledical 

· Association 

\\'hereas the age of consent and the age of maj ority are t h e  same in law 
i n  the JJrovi nces and territories, and 

\\"hereas current social problems and chang-ing life styles present non
emergency situations where treatment, without perm ission of jJarent' 

·
or 

guardian, is indicated for a minor, and 

Whereas concern over this problem has been expressed by both the 
C M A and the C M P A during the past year, the . C i\-1 J\. recommends 
that the age of consent for any 1�1edical, surgical and dental treatment be 
16 years of age in all provinces and territories, and that each provincial 
d ivision be asked to make representation to the appropriate provincial 
authority so t hat ,  as planned, the subject can be ful ly rl iscussed at the 
Conference of Commissioners on Uniformity of Legislation in Canada in 
August 1972 

After considerable discussion the following resolution was 
adopted by the Conference : 

RESOLVED '  that the matter of the age of consent to medical,  surgical 
and dental treatment be added to the Conference agenda and that the 
Ontario Comm issioners be instructed to present a report on the matter to 
the 1973 meeting 

The age at which a person may give consent to medical treat
ment has always been a matter of interest and concern to the 
members of the medical profession and their patients.  Recently, 
however, the subject has attracted more serious attention due to 
the substantial increase in the numbers of so-called emancipated 
youth , and to the very real phenomenon of teenage sexuality, 
with its attendant problems of contraception and even abortion. 
Equally i mportant causative factors are the advances that have 
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been made, and conti�me to be made in  medical science and sug
gical techniques .  To mention j ust two - advances in the field of 

inter vivos transplants involving siblings , 1and in the use of blood 

tests as evidence in proceedings to establish paternity. I n  an 

address to the Annual Meeting of the Canadian Medical Associa

tion in June ,  1 9 7 2 ,  Dr. F. No:rman Brown , F. R.S. C . (C) , F.A.C.S. , 

Secretary-Treasurer of the .Canadian Medical' Protective Asso

ciation , expressed his view of the law governing consent in the 

medical treatment of minors , and deplored the uncertainties with 

respect to the legal liability of medical practitioners in the treat

ment of patients in this category. After quoting the advice of the 
General Counsel of the Association that 

· 

It is evident that your members stand in some peril in treating minors with
out consent of a legal guardian. The demands made by. such minors can be 
satisfied only a't considerable risk to the members. 

Dr. Brown then urged that efforts be made to 4 4press our legis
lators for needed change" .  Whether legislation is desirable and , 
if so , what form it should take, is the subj ect matter of this report. 

At the outset we would make it clear that we are not dealing 
with legal l iability for negligence. Age and consent to treatment 
are not relevant to th'at issue. Nor, obvio1,1sly , are we attempting 
to resolve any questions of medical ethics which may be involved . 
In a report in ] anuary 197 1 ,  the Council of the College of Physi-. 
cians and Surgeons of Ontario approved and published the state
ment that 

A physician may treat a person sixteen years of age and over for any medical 
condition without the necessity of informing the parents. 

' ' 

This is a statement of medical ethics and not lavJ and , clearly , 
is not to be taken as a statement governing the legal liability of a 
physician when treating a patient sixteen years of age or over but 
under eighteen years, without the consent of his parent or 
guardian. 

We are concerned here with legal liability for so-called medical 
assault, that is, battery or trespass to the person in the absence 
of a valid consent. It is, perhaps, unnecessary to point out that 
not all medical treatment without consent of the patient will 
result in legal l iability. The essence of the civil wrong is the inten
tional touching of the patient without j ustification , that is, with
out a valid consent. Included in the elements of a valid consent 
are knowledge and appreciation on the part of the patient of the 
nature of the risks involved , sometimes referred to as an informed 
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consent, and the legal competence to give consent. Incompetency 
may be the result  of mental incompetency or lack of leg�l capacity 
for otl1 er reasons such as non-age. I t  is commonly assu�ned th t 
capacity to consent due to age is coincidental ·with capacity �0 
contract and such capacity is acquired on attaining the age of 
maj ority. Recent case law casts substantial doubt on the validi ty 
of this assumption . I t  would now appear that consent to treat
ment is not necessarily a function of the attainment of the age of 
majority. I t  may be that there is a difference in law with respect 
to the age required to gain the legal capacity essential to the 
entering into of a valid contract for n-iedical services and the age, in a particular case, a t  ·wl1 ich capacity to consent i n  order to 
provide j ustification for trespass is achieved . Whatever the theory, 
however, the courts do not always insist upon the attainment of 
the age of maj ority as a prerequisite to a valid consent to treat
ment. Unhappily for those who seek for certainty, the matter 
rests in some doubt. 

The Latey Committee, which reported on' the Age of Majority 
m England in 1969 stated : 

The legal position is in itself obscure A course of action to which a 
hospital authority or a member of its medical staff (or both) may be liabi11 
as a result of the performance of an operation in trespass to the person, and 
treatment administered without the patient's express or implied consent 
constitutes an assault which may lead to an action for damages. Until recent 
years the general rule has been to require the consent of a parent or guardian 
for an operation or an anaesthetic on a persc:m of u nder 2 1 ,  but increasingly 
at the present time it is becoming customary to accept the consent of minors 
aged 16  or over The1 e is no n:gid rule of English law which rende1·s a minor 
incapable of giving hts consent to an operation but there seems to be no di1 ect 
judicial authority establishing that the consent of such a person is valid (Em
phasis added . )  

This state of the law prompted the Latey Committee to recom
mend that without  prej udice to any consent that might other
wise be lawful ,  the consent of young persons aged 1 6  and over to 
medical or dental treatment should be as valid as the consent of 
a person of full age. 

The recommendations of the Latey Committee on this point 
were implemented in the Family Law Reform Act 1 969. Section 
8 of that Act reads as follows : 

8.-(1 ) The consent of a minor who has attained the age of sixteen 
years to any surgical, medical or dental treatment which , in the absence of 
consent, would constitute a trespass to his person, shall be as effective as it 
would be if he were of full age ; and where a minor has by virtue of this section 
given an effective consent to any treatment it shall not be necessary to obtain 
any consent for it from his parent or guardian. 
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(2) I n  this section "surgical, medical or dental treatment" includes any 
procedure undertaken for the purpose of diagnosis, and this section applies 
to any procedure (including, in particular, the administration of an anaes
thetic) which is ancill.ary to any treatment as it;1 applies to that treatment. 

(3) Nothing in this section shall be construed as making ineffective any 
consent which would have been effective if this section had not been enacted. 

' 

The essentiality of the grovisions of section 8 (3) is clear, 

bearing in mi1;1d the two fairly well established exceptions to the · 

requirement of consent at common law, viz, cases of emergency 
and those involving emancipated youth . The saving provision is, 
however,  broad enough to maintain the non-requirement of 
consent even in cases not falling within these two well known 

exceptions. They would otherwise be excluded on the principle 
of expressio unius, exclusio alterius. 

I 
It  is noteworthy that the Latey Committee drew a distinction 

with respect to blood donations,  and recommended that young 
people be 'declared by law to be free to give their blood from 18  
years of  age (the age of majority �n  England) . The stated medjcal 
objections to lowering the age to 1 6  were that growth is still 
proceeding at quite a high rate ; that blood volume would not have 
reached its adult exten,t in many members of this age group ; and 
that it seemed unwise del iberately to produce anaemia, even of 
short duration , under such circumstances. 

The absence of benefit of the procedures to the donor was also 
a factor in persuading the Med ico-Legal J oint Committee in 
Ontario to recommend that donations for inter vivos transplants 
be limited to those persons who had attained the age of maj ority. 
This recommendation was implemented in the provisions of sec
tion 3 (1) of The Human Tissue Gift A ct ,  1971 and adopted in 
section 3 (1)  of the model act of the Conference (see 1970 Pro
ceedings, p .  1 5 1 ) .  

The absence of authority, alluded to i n  the report of the Latey 
Committee in 1969, was altered materially in the Province of 
Ontario by the decision of Addy J .  in the case of Johnston v. 
Wellesley Hospital et al. (1 970) , 1 7  D.L.R.  (3d) 1 39 (Supreme 
Court of Ontario) . While the case was decided at the time when 
the age of majority in Ontario was 2 1 ,  i t  is nevertheless important 
for the principle to which it gives expression. The action in the 
Johnston case was for damages for both negligence and assault, 
and was dismissed on both counts. The plaintiff was a young man, 
20 years of age, who was treated by the defendant physician , a 
prominent dermatologist, at the out-patient d epartment of the 
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We11esley Hospital in  Toronto. The treatment, undertaken with� 
0ut parental consent ,  was to remove c�r�ain marks , • scars and 
pitting caused by acne,  and involved the appl ication to the faq · 
of a slush or mixture of caruon dioxide and acetone. As a resul� 
of the treatmen t the plain tiff su ffered damage to the pigmentation 
of his skin a nd he then sued for damages on t'h e ground of assault 
a11eging lack of consent. Concerning t

,
h is  allegation Addy J .  said ; 

The next question which requires consideration is whether a consent w 
required fron� t.he parents or guardian of the plaintiff pre�ious to the medic:� 
procedure bemg uildertaken by the doctor, or, more specifically, whether th 
plaintiff, being 

_
an infant, was capable at 1�� of �iving his consent to i:h: 

treatment, for, 1f he was capable at. law of gwmg h1s consent and did in fact 
give it, there would, of course, be no necessity of obtaining any parental 
consent The question of consent, of course, is very relevant to the case 
because, if there was no legal consent, the treatment administered by the 
doctor would constitute a1i actionable assault, the question of negligence 
would not enter into consideration, and liability, in so far as the doctor at 
least is concerned, would flow automatically in the circumstances of the 
present case There is, of course, no question here of this being an emergency 
treatment of the kind which would justify a doctor acting without consent 
in order to preserve life or to prevent a serious impairment of the patient's 
health. Treatment could easily have been postponed to obtain parental 
consent, if required Also, parental consent could easily have been obtained 
between the time of the original visit and interview and that of the actual 
treatment. 

There is no doubt that the plaintiff in fact consented to receiving treat
ment by the carbon dioxide slush method for, as stated previously, he 
specifically required it, although, as pointed out later, the actual technique 
used by Dr Vv'illiams was somewhat different from the technique previously 
used. , 

Although the common law imposes very strict limitations on the capa
city of persons under 21  years of age to hold, or rather to divest themselves 
of, property or to enter into contracts concerning matters other than neces-. 
sities, it would be ridiculous i n  this day and age, where the voting age is 
being reduced generally to 1 8  years, to state that a person of 20 years of age, 
who is obviously intelligent and as fully capable of u nderstanding the possible 
consequences of a medical or surgical procedure as an adult, wo1,1ld, at law, 
be incapable of consenting thereto. But, regardless of modern trend, .I can 
find nothing in any of the old reported cases, except where infants of tender 
age or young children were involved, where the Courts have found that a 
person u nder 2 1  years of age was legally incapable of consenting to medical 
treatment If a person under 21 years were unable to consent to medical 
treatment, he would also be incapable of consenting to other types of bodily 
interference. A proposition purporting to establish t.hat any bodily inter
ference acqu iesced in by a youth of 20 years would nevertheless constitute 
an assault would be absurd. I f  such were the case, sexual intercourse with a 
girl under 2 1  years would constitute rape. Until the minimum age of consent 
to sexual acts was fixed at 14 years by a statute, the Courts often held that 
infants were capable of consenting at a considerably earlier age than 14 years. 

I feel that the law on this point is well expressed in the volume on 
Medical Negligence (1957), by Lord Nathan, p. 176:  

I t  i s  suggested that the most satisfactory solution of the problem is 
to rule that an infant who is capable of appreciating fully the nature 
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and consequences of a particular operation 'or of particular treatment 
· can give an effeCtive consent thereto, and in such cases the consent of 

the guardian is unnecessary; but that where the inJant is without that 
capacity, any apparent consent by him or her will be a nullity, the sole 
right to consent being vested in the guardian. 

The plaintiff in the presen� case was, therefore, quite capable at law of 
consenting. As to the actual consent, counsel for the plaintiff argued that the 
consent was null and voi9 sinae the doctor did not explain to the patient that 
he was goipg to use the doughnut technique as opposed to the swab tech
nique. I can see no validity in this argument as there is no necessity, in my 
view, for a doctor to explain in detail the actual medical techniques being 
used as long as the nature of the treatment is fully understood. FurthermoFe 
the plaintiff was fully conscious during the whole of the treatment and had 
he objected to the technique used in any way the doctor would certainly 
have ceased. In point of fact, the doctor did ask him whether he wanted him 
to stop and the patient requested the doctor to continue.  I therefore find 
also that the plaintiff did in fact consent, and the adoption of the doughnut 
technique, as 0pposed to the swab technique, did not il.ullify the consent. 

Having in mind the particular facts of this case which were 

that the · plaintiff was twenty years of age and that h is consent 

was directed toward cosmetic treatment only, one may legitimately 
ask whether the court would have arrived at the same result had 
the case involved a male of sixteen years of age seeking a vasectomy 

or a girl of fourteen being treated by the insertion of an intra 
uterine device? Thes'e questions can only be answered after a 
court has reviewed the particular case, and has considered all the 

relevant circumstances. Presumably it is this very fact which 
prompts the members of the med ical profession to seek the shel
tering wing of legislation. 

Legislation dealing with this matter has existed in  some form 
for some time, In Ontario ,  · Regulation 729 under The Public 
Hospitals Act, R.S.O. 1 970,  c. 378 ,  provides that : 

' 

No surgical operation shall be performed on a patient u nless consent in 
writing for the performance of the operation has been signed by, 
(a) the patient ; 

(b) the spouse, one of the next of kin or parent of the patient if the patient 
is unable to sign by reason of mental or physical disability ; or 

(c) the parent or guardian of the patient if the patient is unmarried and 
under eighteen years of age, 

but if the surgeon believes that delay caused by obtaining the consent would 
endanger the life of the patient, 
(d) the consent is not necessary ; and 
(e) the surgeon shaJI write and sign a statement that a delay would en

danger the life of the patient. (R.R 0. 1 9 70,  Reg. 729,  s. 49.) 

Apart from the fact that one would expect to find principles 
as vital as these outlined in the statute itself and not in regu-
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lations, the .limitations of the enactment are real enough since 
. the provisions apply only to surgical opera�ions, and to them only 
when performed in a public hospital as defined by the Act ; and tlhe 
waiver of the requirement of consent is possible only where life 
is at risk, the exception not applying when merely health is at risk 
In  our discussions with senior medical personnel in  charge of 
surgical departments in  public hospitals i t  has been suggested 
that the provisions should be extended to include a situation 
where health is  at risk. l\ Iore fundamentally, however, the regu
lation does not appear to govern the .legal relations of the patient 
and surgeon .  

The existing regulation does not expressly note that consent of 
the parent or guardian is necessary from the legal viewpoint of the 
patient who is under the age of 1 8  years, nor does the regulation, 
which came into effect when the age of maj ority in Ontario was 

. still 2 1 ,  state that consents by the P,arent or guardian were un
necessary where the patient was between 18 and 2 1 ,  again from 
the point of view of the patient's legal position. Attached hereto 
as Schedule 1 is a Synopsis of Hospital Policies on Consents 
formulated hy a large teaching h ospital in Toronto. 

Before turning our attention to recent legislative activity in 
the common law provinces some reference should be made to a 
special situation pertaining in  the Province of Quebec. In  a Report 
to the Canadian Medical Protective Association on May 25 ,  1971 
its General Counsel , Charles F. Scott, Q.C .  stated : 

As a lawyer trained in the comnion law I have been referring largely to 
its principles. However, [medical] prac6tioners in the Province of Quebec 
face similar difficulties to those in the common law provinces. The age of 
maj ority in Quebec [has been lowered to 1 8  years] and a child remains subject 
to the authority of his father and mother until his majority or his emancipa
tion The Quebec Department of Justice is of the view that the right of a 
child to his life, his physical integrity, and his good health is a principle of 
public order, which has precedence. The Quebec Health Department has 
given instructions to hospitals to give minors the treatment required by their 
state of health without the consent of their parents when the minor objects 
to the parents being advised of the minor's ailments Although the opinion 
has not been j udicially considered it is suggested that if the courts decided 
otherwise legislation would be enacted to give effect to the Departmental 
opinion. 

While there is no specific legislation in Quebec on the broad 
aspect of minors' consent to medical treatment, the Quebec Civil 
Code does contain special provisions governing consent to dona
tions by minors with respect to inter vivos and post mortem trans
plants and medical experimentation , that ar e similar to those of 
the common law provinces. 
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The most recent Canadian legislation is  found in the amend

ment to. 
The Infants A ct ,  R.S. B .C .  1960, c. 1 93 .  Bill  37 as amended 

in Committee of the .  Whole House by th� addition of a new sec

tion 23 was assented to on April 18 ,  1973  and reads as follows : 

(1) Subject to the provision� of subsection (3) ,  the consent of an infant 
who has attained the age of sixteen years, to any surgic�l, medical, mental, or 
dental treatment which, in the• absence of consent, would constitute a tres
pass to his person, shall be as effective as it would be if he were of full age ; ·  
and where a n  infant has, by virtue of this section, given his consent to any 
treatment it shall not be necessary to obtain any consent from h is parents 
or guardian 

(2) In this section, "surgical, medical, or , mental treatment" means 
any procedure undertaken by a duly qualified medical practitioner, and 
"dental treatment" means aT).y procedure undertaken by a dentist who 'is a 
member of the College of Den"tal Surgeons of British Columbia, for the pur
pose of diagnosis or treatment, including in particular the administration of 
an anaesthetic, ' or any other procedure which is ancillary to the diagnosis 
or treatment. 

· 

(3). Nothing in this section shall be construed as making effective any 
consent of an infant unless 

· 

(a) a reasonable effort has first been made by the medical practitioner, 
or the dentist, as the case may be, to obtain the consent of the 
parent or guardiali of such infant; or 

(b) a written opin.ion from one other medical practitioner or dentist, as 
the case may be, is obtained confirming that the surgical ,  medical, 
mental, or dental treatment and the procedure to be undertaken 
is in the best interest of the continued health and well-being of the 
infant. 

(4) Nothing in this section shaH be construed as making ineffective any 
consent which would have been effective if this section had not been enacted. 

(5) Notwithstanding that, under subsection ( 1 ) ,  an infant is treated 
without consent from his parent or guardian, the duly qualified medical 
practitioner or dentist who treats the infant may provide the parent or 
guardian of the infant with such information as the person treating the infant 
may consider advisable. 

Subsections (1 )  ,. (2) and (4) of section 23 with some minor 
changes in wording, follow the provisions of section 8 of the Family 
Law Reform Act 1 969 (England and Wales) . Suusection '(3) of the 
British Columbia section \Vas added on the suggestion of the 
Liberal opposition and \vas accepted by the Government. Its pro
visions impose an important qualification on the validity of con
sents by sixteen year olds, in that these consents are only effect
ive if reasonable efforts have first been made by the practitioner 
to obtain the consent of the parent or guardian ; or a written 
opinioti has been outained from a second practitioner confirming 
that the treatment and the procedure to be undertaken is in the 
best interest of the continued health and well-being of the infant. 



' 
I I, I 

236 

It  is hard to believe that the medical profession \Votdd find the 
first branch of the disjunctive requirem.en,t any real solution to 
their alleged d ifficulties Whether they v.rould more easily acce�t 
the al\ernative requirement is difficult to say. I t  can be said with 
certainty that, so far as British Columbia is concerned, the public 
demand as expressed through the legislature

' 
has insisted on more 

rigid control and supervision of medical treatment with respect 
to 16 ,  1 7  and (in British Colu mbia) the 18 year olds. 

The add ition of subsection (5) of the British Columbia section 
was made presumably to deal with {he situation which arose' in 
Re "D" and the Council of the College of Physicians and Surgeons 
of Br1:tish Columbia ( 1970) ; 1 1  D . C. R. (3d)  5 70 where the Council 
charged that a mem ber of the College had been gui lty of infamous 
and unprofessional conduct in intentionally not disclosing to her 
parents the treatment rendered to a 1 5  year old patient. In  defence 

· to the charge the physician pleaded t11at he \vas precluded by his 
code of ethics from making such a disclosure.  Subsecti.on (5) 
would appear to rernove the patient's privilege. Clearly it does 
not make disclosure compulsory. 

Some·what similar legislation was introduced in the current 
session of the Legislative Assembly of Saskatchewan but it has 
been withdrawn after having been referred to the Liw Amend
ment Committee. The Saskatchewan B ill fol lows closely the 
wording of the English Act, and we are · informed that it met with 
strong opposition on a free vote because of the desire in Saskatch
ewan to maintain more effective parental control through a re
quirement of parental consent and because the case had not been 
m ade for amendment of the law. The Saskatche·wan Bill is an
nexed hereto as Schedule 2 I t  will be noted that subsection (3) 
expressly reserved the present legal position with respect to the 
procurement of a miscarriage. 

That the medical profession is neither rebuffed nor persuaded 
by this turn of even ts is evidenced by the fact that on July 23,  
1973 \Ve received from Dr. John  Bennett, Coordinator, Scientific 
Councils of the Canadian lVIedical Association a further resolution 
passed at the 197  3 meeting of Council reading as follows : 

Whereas the C.J\1 P.A. has advised that physicians treating persons 
under the age of majority without the consent of parent or guardian are in 
considerable legal peril, and 

·whereas the current life style of the youth of Canada continues to 
present non-emergency situations where treatment without consent of 
parent or guardian is indicated, 
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BE IT RESOLVED that the C.M A. again recommend to  the federal 
government that provinces be encouraged to implement uniform legislation 
to enable persons of 16 years or over to consent 'to medical, surgical and 
dental treatment. 1 

the research which we have conducted establishes clearly 

that the reason for the interest and desire on the. part of the medi
cal profession for a change in 'the law respecting medical treatment . 
of minors calmot be attributed to any spate of cases imposing 
legal liabil ity on physicians and surgeons for assault. The cases 
simply do not exist. Neither have we found any substantial prob
lem with respect · to surgery to be performed on minors arising 
from accident or i llness. Procedures for obtaining required con
sents in this area are well established arid known . I t  is equally 
clear, however, · that a problem does exist ' concerning the non
emergency treatment of minors where the requirement of parental 
consent is an inhibiting factor. These situations arise chiefly in 
the area of advice and treatment of cases engendered by the newly 
found (or taken) freedom of sexuality and the non-medical use of 
drugs. That the medical health of these young people should be 
of concern to the profession is a fact not to be deplored . That they 
should be apprehensiv·e with respect to potential legal liability is 
understandable. That parents should be made aware and have an 
opportunity to intervene and assist, however, is also something 
that is not to be deprecated unless there are serious countervailing 
factors. 

Faced with this dilemma the Conference is called upon to act. 
There would appear to be three alternative courses of action. 

1 .  The Conference may refrain from taking any action until 
such time as the legislative policy of the respective gov
ernments is settled and the prospect of th e adoption of 
uniform legislation becomes more of a reality. The dis
advantages of this solution are obvious enougb. Young 
people will continue to seek med ical assistance, and they 
will receive it, the existing law notwithstanding. More 
serious cases may give reason to pause but we cannot 
expect our youth to be attracted to this solution or to us. 

2. The Conference may choose to formulate and present 
remedial legislation directed towards isolated and desig
nated areas without attempting to cover the broad spec
trum of all medical treatment of minors. There is sound 
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precedent for this i n  adop ted l egislation dealing with 
h u man organ transplantation ano under The Venereal 
I )iseases Preven tion Acts. 1 

3. The t h i rd alternative is to fornw late and recom mend for 
adopt ion a comprehensive statute de'al ing with the whole 
question of m inors' consent to med ical and den tal treat
ment.  Specifically we would recommend : 

(a) tha t  a model act to be known as The Consen t  of 
:\ I inors for H ealth Servic�s Act be drafted ; 

· 

(h) that the act should define " health services" in terms 
broad enough to include medical , surgical ,  psych iatric 
and dental advice and treatment ; 

(c) t h at the age of consent be fixed at sixteen years ; 

(d) that there be a fmther provision d ispensing with the 
need for parental consent for those u nder the age of 
sixteen w here in the opinion of the attending physi
cian or dentist,  supported by the written opinion of 
one other med ical practitioner or dentist , .  the m inor 
is capable of u nderstanding the nature and conse
quences of the treatment and that the medical , sur
gical , psych iatric or dental treatment and the pro
ced ure to Le u ndertaken is in the best i nterest of the 
contin ued h ealth and well-bei n g  of the minor ; 

(e) that the att contain a section codifying the common 
law pri nci ple d ispensing with parental consent tn 
emergency situations w here l ife is at risk ; 

(f) that the regulation governing consent for surgical 
treatment u nder The Public Hospitals A ct of Ontario 
be repealed and that the �ubstance of that regulation 
be e nacted in  the new act i n  an extended form to 
i ncl ude situations where h ealth i s  at risk ; 

(g) that the act provide for m ore rational and expeditious 
procedu res for d ispensing with parental consent in 
those situations which , at present ,  are dealt with by 
resorting to the expedient of making the minor a 
ward of the court ; 
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(h) that the p.ct contain such further qualifications and 
conditions such as section 23 (3) (a) of The Infants 
A ct of British Columbia a�d the proposed section 
69A (3) of The Medical Profession Act of Saskatch
ewan, as the Conference thinks desirable. 

Al l of which .is respectfully �u bmitted . 

H .  Allan Leal 
of the 
Ontario Commissioners.' 
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SCHEDULE 1 

Synopsis of Hospital Policies on Consents 

The signed consent of a parent  or .legal guard ian is re� 
quircd for any surgical procedure or su rg ical operation in 
the h ospi tal ,  emergency or other.wise. I-I ovvever, if a surgeon 
bel ieves that delay caused by obtain ing the consent \Vould 
endanger the l i fe of the patient ,  the consent is not required , 
and the surgeon shall write and sign a statement that a delay 
would endanger the l ife of the patient ,  and operate as re� 
quired The artion will he reported to the Administrator on 
Call . The signed consent  form does not relieve the staff 
surgeon of h is responsibil i ty to i nform the parents or guard� 
ians of the full nature of the procedure or operation to he 
performed. 

In  this h ospi tal the Patients Accounts (Admitting Sec� 
tion) obtains a signature to a general consent  form for all 
adm issions. \:Vhen they do not obtain a signed form f6r 
whatever reason they place a "Stop" notice (75-56-47) on 
the chart wh ich causes the h ead n u rse to check ·daily with 
Patients Accoun ts for a signed consent before preparing 
the patient for an operation. 

Where an operation is  indicated and a legal consent is 
not obtainable, the surgeon , emergency department ,  etc. , 
shall  contact the Ad ministrator on Call for advice as to the 
procedure to be followed , giving the reasons and the recom
;11endation of the physician .  If decision is made to waive 
consent ,  notation to that effect shall be added to the patients 
chart, signed by the writer and cou n ter-signed l.Jy the Ad
ministrator on  Call  on h is return to the hospi tal .  I f  there is 
a true emergency, the surgeon m ust  conform to the policy 
specified in the opening paragraph above. 

Only a parent or legal guard ian can give a consent. 
Crandparents, aunts ,  u ncles , babysit ters, etc. are excluded 
from the signing of consent forms. \:Vhere a consent in  writing 
cannot be obtained , a telegram will be considered as tangible 
evidence of authority to proceed with necessary treatments. 
Consent obtained by telephone conversation is not valid 
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but may be considered as a supportive reason· for permission 
granted

. by the Administrator on Call to proceed with treat
ment. In such cases, .the parent or guardi�n should be asked 

to confirm the conversation immediately by telegram or in 
writing. 

' 

Where the parents or lega,l guardian r:efuse consent for an ������It
of 

operation and, the surgeon is of the opinion that the operation 
is vital to save the life of the patient, then the .patient may 
be made a ward of the Childrens Aid . The Administrator on 
Call can advise on the necessary procedures. 

The signature of a mother (married or otherwise) and of ¥�r�';:�ge 
a father (married to the mother) is valid on a consent form 
even though a mother under 18 cannot be held to· a contract 
or undertaking relating to payment of fees or removal of the 
child. 

I f  the physician is of the opm10n that insistence on a �������}Jinors 

parental consent may discourage a minor from accepting 
needed attention then he may elect to forego the consent of 
parent and accept the signature of the minor. In such in-
stances the reasons for h is action should bf'! recorded on the 
patient's chart above his  signature before examination or 
treatment are carried out. 

The hospital 's  age ceiling is now the eighteenth birthdate. Age Limits 

Patients of any age may be treated on an out-patient basis 
provided a general is not required . 

The signed and witnessed consent to perform , a post Post Mortem 

mortem shall be obtained by the physician from the parents 
or legal guardians (form #2472-333) .  For this purpose, the 
signature of the under-age mother is NOT legal , but since 
there is seldom any other signature available for this pur-
pose, the hospital normally accepts that of the under-age 
parent. 

A special form is also available for signature where the ��:oval of 
parent will not authorize removal of an eye and the sight 
of the other eye may be affected . The bottom half of the 
post-mortem form is required for the removal of the eyes 
for scientific purposes. 

· 

A special consent form must be signed by the parent or 0ther Tissue 

legal guardian to remove parts of the body for any purpose. 
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If the removal is for transplant purposes, see also the criteria 
for pronouncing death of the donor. 

' ' 

A special consent form is required for an amputation 
(504-826) .  

A special consent form is requ ired for the taking of any 
body images whether photographs ,  video tapes or moving 
pictures (2239-337) . 

Patients may be released to parents or legal guardians 
or to a third party (adult only) :vhere a written autho�ity 
of the parent or legal guardian is presented . Telegrams may 
be accepted for th is authority in emergencies. 

Where the parent or legal guardian elects to remove the 
patient against the advice of the attending physician , he  must 
be interviev.red by the doctor and if still of the same deter
mination , must sign a release form in the presence of a wit
ness consenting to the release of the Hospital' from responsi
bil ity and blame. 

T1eatment in Tl 1 f h h · 1 ' other Hospitals 1e  remova o a patient to anot er osp1ta vmds the 
general consent for treatment in this hospital . I f  removal is 
recommended , a special consent form for tempor�ry removal 
must be completed. The form is available at Patient's 
Accounts. 

gt��;a}f�s��tals The discharge of a patient to the care of another hospital 
requires a special consent form to be completed . This form 
is available at Patients' Accounts. 
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SCHEDULE 2 

Bill 
No. 101 of 1 973. 

An Act to Amend· The M edical Profession Act 
[Assented to 197  3.] 

Her llfajesty, by and with the advice and consent of the Legisla
tive A ssembly of Saskatchewan, enacts as follows: 

1 .  The Medical Profession A ct is amended by inserting �.e;orat 
after section 69 the follmving section : 69% section 

" 69A .-(1 ) Subjec' (to subsection (3) , the consent of a �������fof 
h I · d 1 f · • per�ons to 

person 'vV 0 laS attame t 1e age 0 SIXteen years to a serVICe certain servic�s 
provided by a person registered under this Act and not under 
suspension which , in the ahsence .of consent, would constitute . 
a trespass to his person , shall be as effective as it would be 
if he were eighteen years 

·
of age or over. 

" (2) Subject to subsection (3) , where 'a person who has 
attained the age of sixteen years consents to any service 
provided by a person registered u nder this Act and not under 
suspension in respect of h is person,  it is not necessary to 
obtain any consent '  for that service from his parent or 
guardian.  

. ' 
" (3) Su bsections (1 )  and (2) do not apply to the procure-

ment of a miscarriage upon a female person by a person 
registered under this Act and not under suspension .  

" (4) Nothing i n  th is section shall be construed a s  mqking 
ineffective any consent which would have been effective if 
this section had not been enacted" .  

2 .  This Act comes into force on  the  day of  assent. Coming into 
fot ce 
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APPENDIX I 
(See Page 24) 

Amendments to Uniform Acts 1972-73 

Report of  R. H .  Tall In 

A ssignnzent of Book Debts A ct 

l\ I anitoha amended i ts Act in 1 97 3 ,  a n d  prov ided for tbe 
complete repeal thereof u pon prodaq1 at ion ,  in  order to conform 
to the provisions of i ts ne\v Personal Pr!Jperty Secur i ty Act . 

Newfoundland added section 2A to i ts Act in  1 973 , making 
assignments of book deb ts subject  to the prov isions of new sec tion 
282 of i ts C o mpanies Ac t . The effect of the a mend m ent is that,  

\:Vl1 ere book debts are assigned by a foreig n corporation that is 
not reg istered i n  the province, th e assignee cannot m ain ta in a n  
act ion to coJ lect any of the debts unless and u n ti l  the corporation 
'becomes registered . 

15 Llls of Sale A ct 
I n  1973 ,  All Jet-ta am ended i ts  Act as fol lows : 

( 1 )  Section 1 8 ( 1 ) ,  previously to the same effect as the correspo,nd ing section 
of the Uniform Act, and providing for the making of an application to 
a judge of the j ud icial d istrict where the chattels are situated for an 
order to permit registration in cases where the affidavit of  the attesting 
witness ca n not be obtained for some reason , was amended to permit an 
application to a j udge of any convenient j udicial d istrict 

(2) Section 24, previously to the same effect as the corresponding section of 
the Uniform Act, was replaced by a new section the effect of which is 
that, instead of requiring a j udge's order to permit  late registration, late 
registra tion is now perm i tted as a ma tter of course but subject to any 
rights that m ay have accrued to third parties dming the period of delay 

(3) Sections 30 and 3 1 ,  respectively l imit ing the instances in which growing 
crops can be used as security and prohibiting the assignment of the 
proceeds of sale of growing crops or crops that are to be grown, were 
both repealed. 

(The principle of the aforesaid  a mendments to sections 1 8  and 
24 is pert inent also to The Assignment .of Book Debts Act and The 
Person al Property Sec uri ty Act.) 

In 1 97 3, Brit ish Columbia enacted a number of amendments to 
i ts Act ,  incl ud ing  an amendmen t  to section 3 (2) . This su bsection 
corresponds to section 9 (3) of the  Uni form Act ·wh ich was amended 
a t  the 197 2 Conference , bot h su bsec tions deal ing ·wi th the des
cription of m otor veh icles in Bi l ls  of Sale ; t h e  B ri tish Colu m bia 

amend men t ,  h o·wever, d iffers from the Uniform amendmen t. 
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Manitoba amend�d its Act in  1 973 ,  and provided for the 

complete repeal thereof upon proclamatuion , in order to conform 

to the provisions of , i ts new Personal Property Securi ty Act. 

Saskatchewan., in 1973 ,  amended section 12 of its Act (which 

corresponds to section 1 1  of  t11e Uniform Act) by striking out the 
words "d uly registered hill of sale that evidences a m ortgage of 
chattels" and substituting therefor th� words "bill  of sale duly 
registered on or after the first day of J une, 197 3" .  

Conditional Sales A ct 

In 1973 ,  Alberta amended section 1 3  of its Act to permit late 
registration as a maHer of course but subj ect to intervening rights 
of th ird parties. Note that Alberta amended section 24 of i ts Bills 
of Sale Act in  the same way. The Alberta 'Act 1s not a Uniform 
Act, but section 1 3 ,  prior to the amendment, was to the same effect 
as corresponding section 1 9  of the Uniform Act. 

Criminal Injuries Compensation .A ct 

:\ I anitoba am ended its Act as follo'Ars in  1973 : 

(1 ) No order for payment of compensation is to be made where the victim 
participated in or was i n  collusion with t�e person who committed the 
crime and would benefit from the compensation. 

(2) The non-residence of a victim will not be a bar to compensation. 

(3) An order for payment of compensation is permissible where the victim 
is an inmate of a penal institution, but only subject to certain restrictions. 

(4) Any amount payable to the victim under any other Act is deductible 
from compensation under this Act. 

(5) M iscellaneous changes are 1nade to the l ist of compensable offences set 
out in Schedule I of the Act · ' 

The Northwest Territories enacted its Crim inal I nj uries Com
pensation Ordinance in  1973 ,  based on the Uniform Act. 

Ontario enacted a number of amend ments to its Act in 1973 ,  
including the  addition of  section 1 9a. The new section provides 
that compensation paid or payable under the Act is  not subject 
to garnishment, attachment, execution ,  set-off, or any other legal 
process, and that the right to receipt of compensation is not 
assignable ; this is to the same effect as the provisions of sectio.n 
28 of the Uniform Act. 

Defamation A ct 

Alberta adopted the Uniform Act i n  1 947 , but i n  1 97 2  com
pletely changed the defin ition of " broadcasting" in its Act, which 
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prior thereto was identical with tb e defin i tion of that term in the 
J Tniform Act The ch ange is based on the federal d efi.nition and 
has the  effect of broaden ing the prior pr�vi'ticial defin ition . (Ho�v, 
ever, l ly i mport ing the words " to the general publ ic" , Alber'ta 
would appear to h ave restricted i ts definit ion in  the sense th at it 
will nm:v apply only to th ose broadcasts aimed at the general 
pu hlic . )  

Devolution of Esta tes A ct 

( I ntestate Succession Art )  

N ew Bruns,:vick i n  1 97 3 amended section 23 of  i ts Act so  that 
the widow of an in testate ·will now get h is entire estate if he left 
no lSSUe 

Tl1 e On tario Act is not a l l niform Act, but \Vas amended in 
· 1 9 7 3  by i ncreasing the preferential share of w idows in rases of 
i ntestacy from $20,000 00 to $50 ,000 00 ; the amendment  conforms 
to an identical change made in the Uniform Act i t1 1 9 63 .  

Evzdence A ct 

Th e Al berta Act is not an adop tion of the  l l n i for.m Act but 
section 40 th ereof is to th e same effect as corre.sponding section 
3·9 of the l.Tni form Act. I n  1 9 7 3 ,  Alberta amended subsection (4) 
of the aforesa id section 40 to provide  that munic ipal ities and school 
districts may m icrofi l m and destroy orig inal  records before expiry 
of th e six year period ; prior thereto , only a government or the 
Ban k of Ca nada could do so 

At the same t ime,  Alberta also amended i ts Commissioners for 
Oaths Act,  providing that any law student is a u tom atical ly also 
a Com m issioner for Oaths. 

Fatal A ccidents A ct 

I n  1 9 7 2 ,  the N orthwest Territories amended section 6 of its 
Act IJy increasing the l i m i tation period for action from one year 
to two years. The l imi tation period in  the T Tn i form Act is one year. 

The On tario Act is not an adoption of the Un i form Act , but 
in 1 9 73  Ontario a mended i ts Act by i ncreasing the allo·wance for 
funeral expenses from $300.00 to $800.00. The sul.Jj ect is dealt 
with by section 4 (3) of the Un iform Act. 
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Interpretation Act 

Prince Edward Island's Act is a Uniform Act ; section 29 

thereof dealing with ·references to the Criminal Code of Canada 

was amended in  197  3 . 

Married Women' s  Property A ct 
I 

Manitoba . amended its Uniform Act in 1973  by removing 

existing restrictions from the right of husband and wife to sue each 

other in tort. 

Perpetuities A ct 

Alberta adopted the Uniform Act in 1 972 . 

I 

Proceedings A gat"nst the . Crown A ct 

Newfopndland , in 1 97 3 ,  passed an Act similar to hut not 
identical with the Uniform Act. 

Prince Edward Island , also in ' 1973 ,  adopted the Uniform Act 
with modifications. 

Reciprocal Enforcement ' of Judgments A ct 
In 1973 ,  Nova Scotia passed an Act similar to but not identical 

with the Uniform Act. 

Reciprocal Enforcement of J11aintenance Orders A ct 

New Brunswick had adopted the Uniform Act in 1 9 5 1 ,  with 
slight modification , .  but 'in  1 973 the definition of "e<;mrt" in the 
New Brunswick Act was amended so that it now differs from the 
corresponding definition in the Uniform Act. 

The Northwest Territories h ad adopted the Uniform Act in 
1 95 1 ,  with slight modification , and in 1972  amended section 3 of 
its Act to provide that 

(1 ) where an order deals with maintenance as well as other matters, the 
order may be registered with respect to its maintenance provisions ; and 

(b) a court may enforce a maintenance order, even though it is an order made 
in proceedings in which the enforcing court has no original jurisdiction, 
or the court has no power to make the order in exercising its original 
jurisdiction. 

Regulations A ct 

Nova Scotia enacted a new Regulations Act in 1973 ,  based on 
the Uniform Act but differing from it substantially. 
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Variation of Trusts A ct 

Alberta, having adopted the Uniform ,Act in 1964, amended 
section 37  of its Acl in  1973 empowering the court tO' vary tlhe 
terms of a trust in order to take cognizance of the donor's int�nt 
and the donee's interests ; prior to the. amendment, the rule in 
Saunders vs Vautier, u nder which the dono�'s  intent and donee's 
interests would be ignored , was appli�able. 

Vital Statistics A ct 

In  1973 ,  the Yukon Territory am�nded its Uniform Act to 
include special provisions respecting the registration of still births. 

Wills A ct 

In  1973 ,  Alberta (having adopted the Uniform Act with slight 
mod ification in 1960) amended section 9 of its Act to permit 
persons u nder age eighteen and unmarried to mak� a valid will in 
cases where there is a child or children , to the extent that the will 
provides for the child or children ; prior to the amendment, the 
persons d escribed were not permitted to make a valid will . · · 

Winnipeg 
August 1 ,  197 3 

R. H .  Tallin 
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Al>PENDIX J 
(See Page 24) 

Standard Form of Contract under Uniform 

Consumer Protection Act 

REPORT OF THE .MANITOBA COMMISSIONERS 

At the 1970 Conference the theri ::?ecretary Mr . J .  W� Ryan 
advised the Conference that he had received a letter from Mr. 
s. D. Turner, Director, Consumer Protection D ivision, Depart
ment of Financial and Consumer Affairs, Ontario, requesting the 
Conference to devise · a standard form of contract for use in 
Canada under the various consumer protection legislation existing 
in the various provinces. At that Conference the following reso
lution was aqopted : 

"RESOLVED .that the matter of a Uniform Consumer Protection Act 
be referred to the Manitoba Commissioners for- a report and recommenda
tions at the next meeting of the Conference." (See page 43 of the 1970 
Proceedings of the Conference.) 

· 

It  should be pointed out that there was an error in the ·  resolu
tion. What was requested by Mr. Turner was a " standard form . 

of contract" and not a Uniform Consumer Protection Act. 

At the 1971  Conference the followi(\g resolution was adopted : 
"RESOLVED that the matter of Consumer Protection be referred back 

to the Manitoba Commissioners for a report at the next meeting of the 
Conference." (See page 75 of the 1971  Proceedings of the Conference.) 

At the 1972 meeting of the Conference the M anitoba Com
missioners orally reported that they were unable to devise a 
standard contract form for use under consumer protection legis
lation because of a ·lack of time and the pressure of the work 
involved with their legislative session . After a brief discussion it 
was agreed that the matter be referred back to the Manitoba 
Commissioners for a report at the 197 3 meeting of the Conference. 

In an attempt to devise a standard form of contract for use 
under consumer protection legislation , Mr. A. Balkaran , on be
half of the Manitoba Commissioners , contacted most of the pro
vinces in Canada asking them whether they had a form of contract 
which they were using under their consumer protection legislation. 
The result was that no j urisdiction that was contacted had such 
a form in use. British Columbia did provide us with a copy of their 
Fair Sales Practices Act which prescribed a form of notice whereby 
"a participant in a marketing scheme of a pyramid distributor" 
may cancel the contract of participation. A copy of this notice is 
set out as a schedule to that Act. Under their C onsum er Protec-
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tion Act there is a statutory form of notice that a buyer may give �o rescind a contract to ·which that Act applies, not , later than 
the third day after the date on which a copy of the C<;mtract is 
received by the buyer. 1, 

The D irector of the Consumer Bureau Service of Nova Scotia ' 
Mr.  A. G.  Cunning in  his reply to us amohg other things said : 
"There are many possible implications to the adoption of the form 
without giving consideration to the effect or necessity to change 
relevant statutes . . .  " He also advised us that the various pro� 
vincial Consumer Service Bureaus appointed a committee which 
had prepared a contract form (See Forp1 of Contract, page 251). 
However, as noted earlier, he pointed out that there were many 
possible implications i n  adopting the form. 

Mr. John Mason, Associate Deputy M inister of Consumer and 
Corporate Affairs, who is responsible for the Consumers' Bureau 
of Manitoba confirmed Mr. Cunning's observations. 

I t  appears, therefore, tha t  before a standard f�rm of contract 
can be devised and adopted by the Conference, consideration 
should first be given to th e adoption of a uniform Consumer 
Protection Act. We believe that at the present time sufficient 
differences exist in  the various consumer protection and related 
statutes across Canada that render it impossible to devise a stan� 
dard form of contract that would be intelligible to an ordinary 
person. 

The M anitoba Commissioners feel that with respect to con
sumer protection and other related statutes, because of the various 
differences that exist among them , this is a type of problem that 
should be left to each j urisdiction to solve in a manner that is 
appropriate to i ts statutes. 

The Manitoba Commissioners, therefore, recom mend that the 
Secretary be instructed to write to Mr. S. D .  Turner advising him 
of the d ifficulties involved in  trying to adopt a standard form of 
contract at this time.  

May 1 1  1 973  

Respectfully submitted , 

R. H .  Tallin 

F. C. Muldoon 
R. G. Smethurst 
A. C. Balkaran 
for the Manitoba (;onimissioners 
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CONSUMER CREDIT CONTRACT 

l"bd�: rursuar.t tu and Govcrn!'d hy "Th' Qmsumcr Protct:lion Art .. of ----------- CONTRACT DATE: ___ _,__ 

BUYI'R (S): --F-

u

l-1 N-.-me---------------- SEI LER: ___________________________ __ 
SeUtr'l Trar.• Name in Fun 

,\DDRESS .!-----
Street Address 

ADDRESS: 
Strm AddrtS:S 

Citv and Province 

fluvc,, jolntlv and severally tif rnore thM l'lM), htTtbv !"urch!tB'S from Siller on tho terms end condition!> stt forti> b�ow land on the rrNe�lll �ida h!'reot) the fotlo,ylr.n 

df'1.C.1ihed Q:ood5: 

,.- '  ! NEWOR QUANTIT'I'i USED I YEAR 

MODEL 
DESCRIPTION OF GOODS 

I 
' 

- ' I I 
._ 

TRAIJI! IN 

p,..:riplion: 

Gr11� Allow3ncc.: S ----·-

l.t$s APlmmt Owinr;:S --- ---

PAYMENT TERMS 

Balance Pa)abll!: (Hem 10) 

Type of instahncnls: 

(monthly, werkly, etc ) -----

s ____ _ 

s ___ __ 

Numhrr uf iO'talmonts: ------------ ----

Amount of rach inst.tlmt"nt 
Amount cf final instalment. if different: 

l"'lalmcol> p•yabk on: 
· 

)l�cinning with! !}:e dn< of linn! instalment 

s ____ _ 

$ ___ _ 

llu}tr lll!rlCS ami proml.-s to paJ Seller tile balanu pa)•ablc under 
1hls mn1ror1 (Item J()) in 1/�e mann<T sri out above <>t in accmtl
"11'' nil/z the anurxrd pa,1 mcm srllrdult slg11ed by Bt�l ,., a11d Seller. 

DEFAULT ANI) ARREARS 

hch insralnJent not paid on tho date it is dote bc;,rs interest at 
- - --- % fK'r year 

lfan.t• itlstolment is not fJllid ,,ltrn.4lllr. the rtuire bnlantc tht'tJ 
Ollil\f· at /hcttplion o} the Scllrr. nil/ became due ami payable 
tmd hl"111 intrrcst tht•rroftrr at ---- % per lllliiUill 

I CASH 
MANUFACTURER MODEL NO SERIAL NO llRIC£ 

.L ____ 

TOTAL 
• ---� Provincial Sales Tu. if an) 

COST OF BORROWING DISCLOSURE I 
1. (a} Total Cash Selling Price 

(b) Installation or other chatgcs 
2 Total llr!ivcred Cash Selling Price 

(ltcmt (a) rlut (b) ) 

3 Down Pnym-.nt: 
Cash s ___ _ 
Trade-in S ----

4. Balance of Cash Price {Item 2 less Item 3) 
5 Insurance Pre-mium fnr --- months 

(based on Cash Selling Price) 
Describe Coverage: 

6 Amount to he financed (Item 4 plus Item S) 
7 Financing Char�•• - Cost of Bonowlng 

(based on Item 6 above) 
8 Annual Rate of Cost of Rotrowing 

(a) ---% per y<or 
(b) S--- p<r SJOO 00 Jl"r annum 

9 Registration fees for filin& 
Consumer Credit Contraet 

10 Balance l'•yablc by Ruyer by in•t•lments over 
Time Period (ll<ms 6 plus lten1s 7 and 8) 

I I  Agsregotc'of Price 11n Timr Sale and all costs 
oddtd thctclo (•um of Items 2, S and 7) 

AMOUNT 

�·---
s __ _ 

s ___ _ 

9 __ _ 

s ___ _ 

•------

$ === 
s __ _ 

S -:--= $ __ _ 

s __ _ 

s === 

s === 

$ ="'?='= 

EXECIIl Ell AT ---------------- ihi• ----- day or ------------ 19 ---. 
Cltv - Province 

smr:R _ BUYER (S) 
Suycr�sSJgnlt

u

re 

PY 
Stgnaaure md Title of au1hDfired ou;,let 

euyer'sSfQnlture 
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S�hedule 

TERMS AND CONPITIONS 
A. Sellars flights 

TIME Of ESSENCE: - Huyorojll"e .. that timc •hal: beoC tho i><>enro and unlll be hAJ P•id lhe b•l•nce poyoble In lull: 

{a} Owncr.�lu'p in S�l/r.r Untii Paid Title in the goods pnrclJacc=d by him Ch•ll r•�main 1n t.hc S-rllc:r; 
/b) Brn•tr Won �t Uaun: S�ller Mm· Jnsnect: He wii1 1.c.t mi5\;ft2, s.ec�ete, sell encur.1bor, remo'� or oth�rwiAe rlispn;c bC the �ood� ar.d -.riQ 

perrnil the S,pller !o in�pec! it or thnm nrt.�n ·.hlhil1\d "I rmumn9bi? Hmca; 
tel Proprrr1• ;..·,,, to Bl t Ot'•<" Fi't:turc 1 he go )tlo:� will remain n: ch;>�tt.cl or chattelfl 11nd will n:"t 'ixl utla,.-:bt-d to lt;\lt.)' as;; n fi-,:turc or olhNwi"": 
fd} 011 /Jtfault l�uti�"e BtJftmc.e fleuJmcs Payr.nlr N.ny dtfn,!!!. UJ'Iderthia Contract, lnch.tding fnHure to mE•kc tmy J'ayanent l.i.•hton dur, rna� . "'� 

Se11er's option, 8.C".cc!erntP. r.ll r�mBinintl pl\ymcnls, that Ia f.h'l hmoJnt C\f U "  );untt> then owing wil: het';t)mo fully due and lJRYablt by lht-
Buyl!r 

' 

ACTION ON J>EI'AULT: - ln the .. vent ol the Seller declaring the entire bnlonco due on default by the Buye,, lhe Sollor me;•: 
(a) Rrpo.tSC!'S Good.t: Rep!'IJS(:SS ihe gOnds Ct•ing purchfl5td unaer thil Contract;. and 
f b) Sur {or /1alt:JJC'P. C"..oncurrenUy thPr�with brinC lUit against the bu�m for lhe bRianCl" unpaid 

3 I<E SI\:LE BY SELl ER ON REPOSSESSI0:-.1: - Aftnr repnMe�•ion of the r.ood• and conounently with &ll)' •uil fnr tho bnlancr 11nr•id: 
Ia) Sdler to /[o/J (;nods for 20 day�: The Seller shall hold tb� goodEi for 20 days arter rcpo�c�ion, and ����·i.sc tb(! .Hu>·t'r in Y..1'iting uf hi,o; rif:ht 

to redeem 1he coqds on payment of Uu:• bZJlance flWin-;; find intere.o;l due on 1\CCount of default and pr<,per co11Ui or rejKU•Sl'MioJli  an€! 
(b) Ru,l C'T tn be c;a en Notice of Intention IO Rt.Se/1: The Scner ihflll give the Buyer Dt )(out 6 daY.S wril t.,n notice, if d«.-lht:rtd per5ntu'llly� Ql" 

? d11y1 nntke if &:ent by mail, of hi.'i inhmtion 'tCl J"e .srJJ t!lt Coods; 
art�r which, and faiiing the tr.demption o( the goods by thP. Ruyer, th� SeHer may well th.e prnpcrty by public ()r private �\c The n�t procc• ds ur �;tn) ,uch ,;;ole, when ;u:to11Uy f4';!4?�i!Jfd in c2sh dler dec:ludinc 11.1l c:or;tA o"f repnirs and ell proper chatgP.s and 4:l.k}J"'nr;ec, �hall he �pplit.d in reo1:ction a! the 
ha\nnce unp;dd �nd; 

I�) Bu••er 1 /nh/e '"' .'illnrragt: The Buyer ahall br liable !<>  �he Soli or lor ony deficiency; OR 
(dl Ol�l"Ta.�r Rrmilted to l1u.1 cr: 1he Seller shall forthv..ith temit in Clt:'h any exceM of lhc net procordt� to Utt' Ru�er 

4 IRTYER'S OUl lGA!fONS CONTINUE: - No trnn.IIJ(er, ronewal, e"tensio� or "rlgnmt!nl ol thili Contract nor eny Jo,tlll, do.maR'" tb or dettrut"lh�n, <,f 
thf. prcapcrty heinr. p�rChH!it"d ,;\utll rr,)ClASP. fiUyl't £tom h1& ObJigl\iDn& hcreunlie!-T 1 •' 

S 11\J\'ER TO INSURf PRO!'ERTY: - Buyer will k<ep lhegoodo lnaur•ri •t all lime& •R•inot ri•k of rie�truction or damage by rire and by I><'• ill 
curnmonJy inclodcd wlthin�the dcfinitioh of extended covctaFe or wm indt>mni!y Seller af!ain&t

·
l,,.,. ftorn snl such t'.a.ute 1 

B Buyer's Rights 
6 RUyf.R ABSOLUTE OWNER ON PAYMENT OF BALANCE PAYAIILE: - Upon paymenl ln full or the balance payable unrior �hi• t'<lntrm 1,nd i1U ot\1rr amountr; whjch may be requirf'd to he paid to lh'!' Seller hereunder) Litle in the gooils heing purchased �ball vclil absoluttly and ir:-ev0'\:8b\J in 
thP. f{u� l'r . 
7 i'REI'AYMF.NT PRiVILEGE: ,RER.ATING COST Of BORROWING: - 'rhe Royor may •t any time pr•P•Y th• whole nl thr balanco then ""'ill!:, in 
whu .. h ('\'t'!l\t lh� ���i�t �1111.11 r�h;.�te to him.Rs a �r•dit in teductiqn of the balance ow,ing: 1 

Nlllr of 78th.<:. Th:lt l'IC:I! ...... rfion C'of th• cr:st of botrt"IWin�:: �etntlting rrom applirn_t ion Ln thi• Cnntreet fl1'the mRthrmll.flr.li!ll C(')mput��;tinn 
commonl�· k"nrWI'l as "ill� �1m of the diglh" or "'the· rule of 7Atlu;'' method ; PROVIDED 

b Addiricmal Rttr.mintl b) Srlle"r: ln additiOn to any other amOunt to which the Seller il entitled u a resut� of cvmpntinc the r�.:bator. amount. 
the Sel1er r>hnll be �ntillerl tO ret!'in $20 00 or onP. half of the rehate1 whichevet is the Jesser an'IOUhli AND PROVIDED l'·l�nTHER 

c. No R�batC' liml,�r $:! 00 Wh<"rr. the! rebate requirr.d to be given ;, Jess thnn $2 00, the nuyer lihflll not be entitiPd to 1he rclr...te� 
8 NO REPOSSESSiON AFTER l/3 PAlO E·XCEPT RY JUDGE'S ORDER: - After the Buyer ha& P•id two lhlr�s (2mt or more o£ the To!ol O.li"r.d 
(�sh St"Jlinn Price of the- p:ond,; set out In lt<'m 2· undt!r COST OF BORROWING DISCLOSURE ()f this Contract, thr- Sellr.t m:�.) not rt-}'J�I:S m rr �I t!u 
�:oods unleu the Sc:lltor bar; fi,.,.t obtained a Courl· Order £rom a r.ounty nr District Court .Tud!iJn authorlr.ing th�.rr.pos.session end/rn n·'$1ii)e: 
9 MIS-Sl ATEMENT OF COST OF BORROWING: - if the Seller hao misstated the COST OF llORROWING (l'inancinn Char�••l in �his Contr•or, •irh, 
ae to am�unL and/or in the �tnnual percr.nl3ge rate (ltcm& 'i and- e under COST OF BORROWJNG DlSCJ.OSURE), thP. Bul'e! is uo.t obliged to pa}' lhe 
Scollt'r trior(' than the 1'\ctual amount ralculable u the Cost of Borro9o·ing 
FOR B C ,  SASKATCHF.II'AN lhi• Cl&uso would read: 

ulF the Se)Jer has mi�lau;d Jhc COf?T riF BORHO\\t'iNG (Fjnanrlnt: Charge•) jn thio;: Contract. tither as. tp .amount. ltnd/or ln the srmuaJ pl'tellm 
�V. rote {IL<•m• 7 •nd 8 ut!der CO�T OF ,BORROWING DISCLOSURJ!), the Duyer is not obliged to pey the �ell•r mnre than tho R.\l.ANCE OF CASH 
PRtr:E (llem 4 ). any amO�� paid by th"e Bu�·er in tJxce&�; of. whith ate to be tefundcd hy the Buyet or credjted to him {o'rthwilh on demand io the Seller 

l""Nl,ESS dff!Seller can P.Stftblh;h that auch miMtatement Wt��!i due to a borza fide error (the �nus being <'.In the Sf'lfer) in whleh ra�: 
�a l U tOt: r.rror wa� not Such a,; to mial�9 tht Buyer as to the er.scntiel credit te-rnl�> oC this Contract, tht Buyrr .sbalt pay Lhe COST OF 

))OR ROWING. (firu!ncina Cbal'flOI) ogreed to; "' 
(b) lr tht> error WR!II in sbtinc the •mount oT',annual f,f![<!cntege ""�' tht"!. Buyer �;hfl_U pay and the �e11er may onh ret:<Wcr the 1'-M<'f or thtm ., 

C. Genet9l 
10 ASSIGNMENT BY SELlER: - This Contre<l rney be a.iaigned by the Seller and i£ co ,...icned, the .AiOign� ahall be ...,titled w all the ri�bt. oud 

�.riviiPJ:ft of 'he �eHC!r hCreunder, •ruJ se'Qject to iln Hmit.ationw and obligations of the Seller, jncludin�, without limiting the genr.ra.Jity hereof, tboat J-et 
ol>l und<r "Bl'\'ER'S RIGH1S ', 

I I .  PROMISSORY 1\:0TE IN Al>DITION: INbEMNJtv TO BUYER: -... II BuyOI' oi.tm• a Promissory Note or oth01' n•�otiable inotrurnon� In o�riition to 
Lhls Conu·act9 • �PPY of thi, COntract.shaU be delivered to th� Aiaignee -&IOnR with thC! es.&lgnmcnt or the Protni&Sory Note or othrr n<'fiolit�l'llt instn1m�nt 
Jt. as o r�ll of h.ilut� io compJ� with �hls<».ra:vis.ion by i.ht'! SeU .. r, the usicnee of the Prornii;Wry Note or other. nceotlah1c in&trutn�nt can rto('OVP� from 
the nuJ.·ef �:n.Y flhtount, to whi�:h he weiild not be �nUtlcd under this C.ontrnct il.ieJf �I!- s: Prepnyment Rebatr.;'MiJ'"'&fatemf'nt o·f HnrrOwin(! ('AMts, eotc: I, 
the St!llar khRll *d do�!hE>rl'-hy .i�cmnlfy the B��er for �11 euch amountS -o: •• 

12 WARRANTY OJ!. <OilARANTEE: - Th< Woriant� oi'Guot&llt .. given bY the Seller to the llu)'er •nd enforceable by the Buyer ogiinit the Srllodn 
rtlpeet or th.e goodi (and sonief'fl;' is '"' folln�l!:. 

13.. NO'II.WAiVER OF 11\I,;ER S RIGHTS UNDER "THE CONSUMER rROTEC:.TION ACT": - 'rhJ. Contraet io mod• ond entered into under tb•• pro 11l'i!'Hlll iSf ••thC! ConsUm'cr Prote.r.tlon Ad" o! • 
· . and is ait.bjPe� to ell o,r ��" nlevnn�

_p
:ov_i�tinna 1nd ."� WII.�VP.r nr a$!1'"Hft'ltnl mJY 

h�:'inJtfft ttl tb" c:onfr�ry._ �e provir.iona oC'tP,� &atd Act sbatr l{overn �nd ri'etctm,fne thf. 1nt(!rpretntiou .and •{JPtica.Uon .,r thlfli t ontract. • \ok 'lfi.JYnl AND S.ELLEJITO SIGN: iiUVER TO BE GIVEN COPY: - Thi• Contract is r.ot bludinr. on the Buy•• unler� it is •i�nrd by hni� th• Dul'" 
•lid tho 6•�•1 "1\PTER IT HAS !ljO:EN f;OMPI.E'rELY flL!.Im·!N', and a di•pl;o:alu oriGir.al r.np)' .Jr. in the pos•e�jun (ol l1<ith tho ·nu)'<r nnd tho S.ll•ri 

{ I S  P.ll.O\'ISI"ON M)T IN EFFE�. IN CEIP �IN PRO}'I.NCES:- Ai·,� rm• i<io!' ol"thi• C.,�traCI JirrhibiU"d by the low of an): rrt1Vi!11!• •l•alt ••tu tho! Pro18nce h
.
� i�fle['U\'C to.t�Kt�n

.
t. �,.ta.cli i\rnvi,;�on , .. ·i\ho�t ir�•�ichtina th" hn.o.ininc pro"tilficns h•!rf!or�) 

.tiJ<iY QliE�'TIONii'OI} �tA . I'F.R:!'/IINING TO l iltS CON'i'IIACJ: OR TRANSAC'fiON,SH0ULD (MA\') llE RF.FF.RRF.I> TO: 
ti!R !':O�SUMER I'ROTEC'I' BUR tAU, S11lEI';'i' ADDIIESS, CITY, TELEPHONE N\jMBI;R 
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APPENDIX K 
(See Page 25) ' ' 

DEPENDANTS' RELIEF ACT 
(as adopted at the 197 3 meeting) 

1 .  In  this Act : Interpretation 

. (a) " child" includes : "child" 

(b) 

· *(i) a child adopted by the deceased ; 

(ii) a child of the deceased en ventre sa mere at 
the date of the deceased's death i, or 

(iii) an illegitimate child of the deceased ; 
, , • "deceased" "deceased means a testator or a person dymg 

intestate ; 
, • , , . . "court" (c) . court means the . . . . . . . . . . . . . . . . 1 • • • • • • • • • •  , 

"dependant" 
(d) "dependant" means : 

(i) the widow or widower of the deceased ; 

(ii) a child of the deceased who is under the 
age of . . . .  years at the time of the de
ceased's  death ; 

(iii) a child of the deceased who is . . . . years 
of age or over at the time of the deceased's  
death and unable by reason of · mental or 
physical d isability to earn a l ivelihood ; 

(iv) a grandparent, parent or descendant of the 
deceased who,  for a period of at least three 
years immediately prior to the date of the 
deatl). of the deceased, was dependent upon 
him fqr maintenance and support ; 

(v) a person d ivorced from the deceased who, 
for a period of at least three years immediat
ely prior to the date of death of the de
ceased , was dependent upon the deceased 
for maintenance and support ; or 

(vi) a person of the opposit(:! sex to the deceased 
not legally married to the deceased who, for 
a period of at least three years immediately 

*NOTE-(a) (i) is not required in those jurisdictions in which legislation is in 
force providing. that an adopted child has all the rights of a natural child. (See 
page 135 of 1969 proceedings) . 

' 
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prior to the date of the death of the de-
ceased, l ived and cohabited with the de
ceased as the spouse of the deceased and 
was dependent upon the deceased for 
maintenance and support ; 

(e) "letters probate" and "letters of administration" 

inc�ude letters, probate, letters of administration 
or other legal documents purporting to · be of the 
same legal nature granted by a court in another 
jurisdiction and resealed in this province ; 

(f) "order" includes ?. suspensory order ; 
*(g) "vvill" includes a codicil .  

2. Where a deceased has . not .made adequate provisJOn 
r'or the , proper maintenance and support of his dependants 
or any of them , a court, on application by or on behalf of 
the dependants or any of them, may order that such provi
sion as i t  deemds adequate be made out of the estate of the 
deceased for the ' proper maintenance and si1pport of the 
dependants or any of them. 

3. A court, on application by or on behalf of the depen
dants or any of them , may 'make an order, herein referred to 
as a suspensory order, suspending in whole or i n  part the 
administration of the deceased' s  estate, for such time and to 
such extent as the court may decide. 

4.-(1) An application under this Act may be made by 
originati.ng notice of motion (or summons) in the matter of 
the estate of the deceased. 

(2)  \Vhere an application for an order under section 2 is 
made by or on behalf of any dependant : 

(a) it may be dealt with by the court as ; 
(b) in so far as the question of limitation is concerned, 

it shall be deemed to be ; 
an application on behalf of all persons who might apply. 

5 .  -(1) The court, upon the hearing of an appl ication 
u nder this Act, may : 

(a) inquire into and consider all matters that it 
*N ote-(g) is not required where the term is defined in the jurisdiction's Inter· pretation Act. 
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deems should be fairly taken into account m 
deciding upon the application ; 

(b) i n  addition to the evidence adduced '
by the 

parties appearing, direct such other evidence to 
be given as i t  deems necessary or proper ; 

I 
(c) accept such evidence as it deems proper of the 

deceased's reasons, so far as ascerta,inable : 

(i) for making the dispositions made by his 
will ; or 

(ii) for not making adequate prov:ision for a 
dependant ; 

including any statement in writing signed by the 
deceased ; and 

(d) refuse to make an order in favour of any depen
d ant whose character or conduct is such as, in  
the opinion of the  court, disentitles the dependant 
to the benefit of an order under this Act. 

· 

(2) In  estimating the weight to be given to a statement 
referred tl in clause (c) of subsection (1 ) , the court shall h ave 
regard to all the circumstances from which any inference can 
· reasonably be drawn as to the accuracy or otherwise of the 
statement: 

6 (1) Th · 
d k" f Conditions 

,- e COUrt, Ill any Or er rna Ing prOVISIOn or and restric-
maintenance and support of a dependant, may impose such tions 

conditions and restrictions as it  deems fit. 

(2) Provision may be made out of income or capital or 
both and may be made in one or more of the following ways, 
as the court deems fit :  

(a) an amount payable annually or otherwise ; 

(b) a lump sum to be paid or held in trust ; 
· (c) any specified property to be transferr�d or assigned , 

absolutely or in trust or for l ife, or for a term of 
years to or for the b enefit of the dependant. 

(3) Where a transfer or assignment of property is ordered , 
the court may : 

(a) give all necessary d irections for the execution of 
the transfer or assignment by the executor or 
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administrator or such other person as the court 
may direct ; or 

grant a vesting order. 
I 

'7. Where an order has been made under this Act, a court 
at any su bseq1,1 ent date may : · 

(a) inquire whether the dependant benefited by the 
order has become entitled to the benefit of any 
other provision for h is proper maintenance or 
support ; 

(b) inqu ire into th e adequacy of the provision ordered . 
' 

and 

(c) discharge, vary or suspend the order, or make such 
other order as i t  deems fit in the circumstances. 

Further powers s. A court at  any time may : of court 

Distribution 
stayed 

(a) fix a periodic payment or lump sum to be paid by 
a legatee, devisee or a beneficiary under an intes
tacy to represent, or in  commutation of, such pro
portion of the sum ordered i.o be paid as falls upon 
the portion of the estate in which he is interested · I I 

(b) relieve such portion of the estate from further 
l iability ; and 

(c) direct : 

(i) the manner in  '�.rhich such periodic payment 
is to be secured ; or 

(ii) to whom such lump' sum is to be paid and 
the manner in  which it is to be dealt with 
for the benefit of the person to whom the 
commuted payment is payable. 

9.-(1) Where an application is made and notice thereof is 
served on the executor, administrator or trustee of the estate 
of the deceased , he shaH not, after service of the notice upon 
him, unless all persons entitled to apply consent or the court 
otherwise orders, proceed with the distribution of the estate 
until  the court has disposed of the application. 

(2) Nothing in  
,.
this Act prevents an executor, adminis

trator or trustee from making reasonable advances for 
maintenance and support to dependants who are beneficiaries. 
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(3) Where an executor ,  administrator or trustee distributes 

any por.tion of the estate in  violation of subsec;ti,on (1 ) ,  if  
any provision for maintenance and support is ordered by a 
court to be made out of the estate, the executor, adminis
trator or trustee is personally liable to pay the a:�pount of the 
distribu tion to the extent t.hat such provision or a'ny part 

. thereof ought, pursuant to the order or this Act, to be made 
out of the proportion of the estate distribute(] . 

I0.-(1) Sub]' ect to subsection (2) , the incidence of any Inci�e�ce of prOVISIOD 
provision for maintenance and support ordered shall fall rate- ordered 

ahle upon that part of the deceased' s  estate to which the 
' jurisdiction of the court extends. 

(2) The court m ay order that the provision for mainten
ance and support be made out of and charged against the 
whole or any portion of the estate in such prqportion and in 
such manner as to it  seems proper. 

II .  For the purpose of enactments relating to succession 
duties and gift taxes, where an order, other than an order 
under section 2 1 ,  is made under this Act in respect of : 

(a) a deceased who d ied leaving a will , the will of the 
testator shall be  deemed to h ave h ad effect from 
the date of the deceased 's  death as if it had been 
executed with such variations as are. necessary to 
give effect to the order ;  or 

(b) a deceased who d ied intestate, the provisions of 
The Intestate Succession A ct applicable to t.he  d is
tribution of the intestate's estate shall be con
strued as having been amended in the m anner and 
to the extent the. order alters the operation of those 
provisions. 

12. A court. may give such further directions as it deems �i���i;;ns 
necessary for the purpose of giving effect to an order. 

1 3  (1)  A t'fi d f d d d tl • Certified copy .- cer 1 e copy o every or er ma e un er 11s of order filed 
Act, other than an order made under section 2 1 ,  shall be �Nh�������rk 
filed with the clerk of the court out of which the letters pro-
bate or letters of ad ministration issued. 

(2) A memorandum of the order sh all be endorsed on or 
annexed to the copy, in the custody of the clerk, of the letters 
probate or letters of administration , as the case may be.· 
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14.-1 (1) Subj ect to subsection (2) , no application for an 
order under section 2 m ay be made except ,·vithin six months 
from �he grant of letters p!jobate of the will or of letters of 
administration. 

(2) A court, , if it deems it j ust, may allow an application 
to be made at, any time as to any portion of the estate re� 

. maining undistributed at the date of the application. 

15.  Where a deceased : 

(a) has ,  in his l ifetime,  bona fide and for valuable 
consideration , entered into a con tract to devise 

and bequeath any property real or personal ; and 

(b) has by h is will devised and bequeathed that pro� 
perty in accordance with the provisions of the 
contract ; 

the property is not liable to the provisions of an order made 
under this Act ex�ept to the extent th at the · valu e  of the 
property in the opinion of the court exceeds the consideration 
received by the deceased therefor. 

16. \71/here provision fot the maintenance and support 
of a dependan t is ordered pursuant to th is Act,  a mortgage, 
charge or assignment of or with respect to such provision , 
made before the order of the court m aking such provision is 
entered , is invalid .  

1 7 .  An agreement hy or on behalf of a dependant that ' ' 

th is Act does not apply or that any benefit or remedy pro� 
vided by this Act is not to be available is invalid.  

I S .  An appeal l ies to the court from any order made 
under this Act. 

19.- (1) An order, other than an order under section 21 ,  
or  direction made u nder th is Act m ay be enforced against 
the estate of the deceased in the same way and by the same 
means as any otl1 er j udg men t  or order of the court against 
the estate may be enforced . 

(2) A court may make such order or direction or interim 
order or direction as may be necessary to secure to the de
pendant out of the estate the benefit to which h e  is found 
entitled. 
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20.-(1) Subj ect t o  section 1 5 ,  f o r  t h e  purpose o f  this ��\�Inof 
' : Act, the capital value of the following transactions . effected �����dt�;r� 

by a deceased before h i s  d eath ' wh eth er benefiting l;is de- o[ estate . 

pendant or any other person ,  shall be i ncluded as testamen-

tary disposi tions as of the d a te of the d eath of th e d eceased 

and shall be deemed to be part of his net estate for purposes 

ofasc�rtaining the value of his estate : 

(a) gifts mortis causa; 

(b) money deposited together with interest thereon , in 
an account in the name of the cl.eceased i r� trust for 
another or others with any chartered hank,  savings 
office, credi t union or trust company , and remain
ing on deposit at the date of the death of the 

deceased ; 

(c) money d eposited , together with in terest thereon , 
i n  .an account i n  th e name of the deceased and 
another person or persons and payable on death 
pursuant to the terms of the deposit or by opera
tion of l aw to the survivor or survivors of those 
persons with any chartered bank ,  savings office, 
credit  u nion or trust company, and remaining on 
deposit at the d ate of the death of the deceased ; 

(d) ariy disposition of property made by a. d eceased 
whereby property is h el d  at the date of his  death 
by the d eceased and anoth er as j oint tenants with 
right of survivorship or as tenants by the entireties ; 

(e) any disposition of property m ade by the deceased 
in trust or otherwise , to the extent th at the de
ceased at the d ate . of h is death retained , either 
alone or in conj unction with anoth er person or 
persons by the express provisions of the disposing 
instrument, a power to revoke such disposition, 
or a power to consume, i nvoke or dispose of the 
principal thereof ; but the provisions or

' 
this clause 

do not affect the right of any i ncome beneficiary 
to th e income a ccrued and und istribu ted at the 
d ate of the death of the deceased ; 

(f) any a mount payable under a policy of insurance 
effected on the l ife of the deceased and owned by 
h im. 
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(2) The capi tal value of the transactions referred to in 

clauses; (h) , (c) and (d) of subsection (1)  shall be deemed to 
be incl uded in  the net esta te .of the deceased to the extent 
that �h�- funds on deposit were the property of the deceased 
immediately before the deposit or the consideration for the 
property held as j oint tenants or as tenants hy the entireties 
was furnished by the deceased . . 

(3) Dependants claim
,
ing under this Act shall have the 

burden of establish ing that the funds or property , or any 
portion thereof, belonged to the deceased . 

(4) Where the other party to a transaction described in 
clause (c) or (d) of subse�tion (1) is  a dependant, such 
depen dant shall have th e burden of establishing th e amount 
of  h is contritmtion , if any. 

I 

(5) This section does not. prohibit any corporation , or 
person from paying or transferring any fu nds or property, 
or any portion thereof, to arty person otben:vise entitled 
thereto unless th�re has been personally served on such 
corporation or person a certified copy of a suspensory order 
made under section 3 enjoining such payment or transfer. 

(6) Personal service upon the corporation or person hold-
, 

ing any such fund or property of a certified copy of such 
suspensory order shall be a defence to any action or proceed
ing brough t against the corporation or person with respect 
to the fund or  property during the period such order is in 
force and effect. 

(7) Tbis section does not affect the rights of creditors of 
the · deceased in any transaction with respect to v.rhich a 
creditor has rights. 

Donehe of gif� d 21 .-(1) Where, u pon an application for an order under may e rcrtulre 
to nay main- section 2 it appears to the court that : tenance and ' 
suppm t 

(a) the deceased has within one , year prior to his 
death made an unreasonably l arge disposition of 
real or personal property : 

(i) as an immediate gift 1:nter vivos, whether by 
transfer, d elivery, declaration of revokable 
or irrevocable trust or otherwise ; or 

(i i) the value of \Vh ich at the date of the dis
position exceeded the consideration received 
by the deceased therefor ; and 
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(b) there are insufficient assets in  the estate of the 
deceased to provide adequate maintenance and 
support for the dependants or any of them ; 

the court may, subject to subsection (2) , order that any per
son who benefited , or who will benefit ,  by tl1e disposition 
pay to the executor, administrator or trustee of the estate 
of the deceased or to the dependants or , any of them, as the 
court may direct, such amount as the court deems adequate 
for the proper maintenance and support of the dependants 
or any of them. 

(2) The amount that a person may be ordered to pay 
under subsection ( 1 )  shall be determined in accordance with 
the following rules : 

1 .  No person to whom property was disposed o f  is liable 
to contribute more than an amount equal to the extent 
to which the disposition was unreasonably large ; 

2 .  If the deceased made several dispositions of property 
that were u nreasonably large, no person to whom 
property was disposed of shall  be ordered to pay more 
than his pro rata share based on the extent to which 
the disposition was unreasaonably large ; 

3. The court shall consider the injurious effect on a per
son to \vhom property was d isposed of from an order 
to pay in view of any circumstances occurring between 
the date of the disposition of the property and the date 
on which the transferee received notice of the applica
tion under section 2 ;  

4. If  the person to whom the property was disposed of 

has retained the property he shall not be liable to con
tribute more than the value of his beneficial interest 
in the property ; 

5 .  If  the person to v,rhom property �vas disposed of has 
disposed of or exchanged the property , in whole or in 
part, he shall not be liable to contribute more than the 
combined value of any remaining original property 
and any remaining proceeds or substituted property ; 

6. For the purposes of paragraphs 4 and 5 "value" is the 
fair market value as at the date of the application 
under section 2. 
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(3) In  determining whether. a disposition of property is a 
disposifion of an unreasonably large amount of property 
within the meaning of subsection ( 1 ) ,  the court shall consider : I 

(a) the ratio of valu� of the property disposed of to 
the value of the property determined under this 
Act to comprise the estate of the deceased at the 
time of his death ;  

(b) the aggregate value of any property disposed of 
under prior and simultaneous dispositions and for ' 
this plirpose the court shall consider all disposi
tions drawn to i ts attention whether made prior 
or subsequent to one year prior to the death of 
the deceased ; · 

(c) any moral or legal obligation of the deceased ' to 
make the disposition ; 

(d) the amount, in money or moneys worth , of any 
consideration paid by the person to whom the 
property was disposed ; 

(e) any other circumstance that the court considers 
relevant. 

22. The Crown is bound by this Act. 

NorE The above Act was not distributed as required by the resolution of disposi
tion (see page 25) Therefore the matter will be on the agenda of the 1974 
annual meeting for approval or other disposition. 
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APPENDIX L 

(See Pages 25, 29) 

Condominium Insurance 

REPORT OF THE MANITOBA- COMMISSIONERS 

At the 1970 Conference, the British Columbia and M anitoba 

Commissioners were requested to prepare �. report and draft 
enactment to be inserted i n  the Condominium Acts or Strata Title 
Acts of the various provinces to · provide for a uniform method of 
dealing with the insurance of condominium or · strata develop-

, ments. 

In 1 97 1 ,  the British Columbia and Manitoba Commissioners 

presented a joint report, and attached to their report, draft uni
form sections carrying out the recommendations contained in the 
report. · In addition to the main  report , the Manitoba Commis
sioners prepared an addendum relating to the q1..1estion as to 
whether the condominium · statute should allow mortgagee's 
interests to be protected under separate policies taken out by the 
unit 0'\.vners , or whether the statute should specifically exclude 
such insurance protection. 

At the 197 1  Conference, the following resolution was adopted : 

"RESOLVED that the draft condominium insurance legislation sub
mitted by the Manitoba and B C Commissioners be sent to each of the 
local secretaries for distribution by them to the Commissioners in their 
respective j urisdictions ; and that if the draft is not disapproved by two or 

· more jurisdictions by notice to the secreta.ry of the Conference on or before 
the 30th day of November, 1971 , it be recommended for enactment in 
that form". 

It \Vas further recommended that the draft Condominium In
surance Provisions ,  as agreed upon at the meeting, be  sent by the 
Commissioners of British Columbia and l\1anitoba to the Associa
tion of Superintendents of I nsurance by the third week of Septem
ber, 1 97 1 ,  for the information of that body. 

Copies of the draft were distributed in accordance with the 
resolution and also the recommendation , and as disapprovals by 
two or more jurisdictions were not received by the Secretary by 
November 30th , 1 97 1 ,  the draft Condominium Provisions were 
therefore recommended for enactment i n  that form . Subsequently, 
however, numerous letters were received from developers and 
persons in the insurance industry , and in particular a letter from 
Wilson E. McLean , Q .C . ,  of Toronto ,  outl ining certain, amend-
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. ments suggested by a subcommittee ' appointed by the Insurance 
B ureau of C anada,  Provincial Legislation and Liaison Committee. 

, I 
At the 1972  meeting of th e Conference, l\ Ir .  Smethurst of the 

Manitoba Commissioners gave an oral report indicating that 
certain amendments had been proposed to the Uniform Provisions 
hut that there had been insufficient til11e  to consider same. The 
Conference then adopted the following resolution : 

" RESOLVED that the matter of the Uniform Condominium I nsurance 
Provisions be again placed on the Conference agenda and that the Manitoba 

' 
Commissioners be instructed to prepare a report at the 1 973 meeting". · 

I n  April , 1973 ,  l\'Ir. Smethurst ,  on behalf of th� Manitoba 
Commissioners, met with 1\ l r. \VHson l\ IcLean i n  Toronto and 
reviewefi the amendments proposed by ihe I nsurance Bureau of 
Canada to the Uniform Provisions. Attached to this report is , a 
copy of the Uniform Condominium Insurance Provisions adopted 
by the Commissioners in  197 1  with the amendments novv proposed 
by the 1\Ianitoba Commissioners included.  For the assistance of 

' ' 

the Commissioners, the underl ined words are those words that the 
l\'I anitoba Comn1issioners propose to be added to the Uniform 
Condom inilm} Insurance Provisions. Those ·words that are crossed 
out are words that were i n  the ll n i'form Provisions adopted by the 
Conference in  1 9 7 1  \:vhich the l\ I anitoba Commissioners now sug
gest be deleted . Certain other alterations in  the sub-paragraphs 
are proposed , and these are noted in  the attach ment. Additional 
comments on the reasons for the changes are given immediately 
following each of these sections. 

It should be noted that many of the proposed changes are for 
clarification of the insurance coverage or relate to the drafting of 
the provisions. 

There is one significant amend ment,  however, and th is relates 
to the policy decision as to \vhether the statu te should allow mort
gagee 's  interests to be protected u nder separate ' policies taken out 
by the unit . owners, or \\'hether the statute should specifically 
exclude such insurance protection. The decision of the Commis
sioners i n  197 1 was to permit the unit owner to place his own 
insurance on the un i t  to the extent of the balance owing from time 
to t ime  on tbe mortgage in order to satisfy the security require
ments of a mortgagee of 'the  unit .  This protection was allowed in 
Section 1 (4) (c) of the Uniform Condominium Insurance Pro
visions. 1\'I r. 1\ IcLean vvas one of those who had earlier supported 
this policy decision .  He h as expressed the view, however, that it 
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has been the experience of  the industry in  Ontario that the in-
, ,  
, surance companies are either not called on for this .tY,pe of cover-' 

age, or in  those few cases where they have qeen called on to provide · 

same, they have refused . The I nsurance Bureau of Canada have 
also expressed the view that although they realize that the 
objective of these provisions is to facil itate availability of mort
gages .on condominium units ,  there are practical objections to the 
possible dou.hle insurance coverage situation, and that in practice 
the mortgage lenders have not required this insurance coverage 
as security for their loan . They have also stated that the insurance 
companies themselves do not vvish to provide this "double" in
sl.Jrahce for in the event of a loss they may find themselves in the 
position of mortgagees of a number of units as a result of the sub
rogation provisions contained in Section 1 (5) of the Uniform 
Provisions. 

It is th erefore the M anitoba Commissioners' View that as such 
"double" insurance coverage as railed for by Section 1 (4) (c) of 
the Uniform Provisions has not been necessary in order to l;ave 
mortgage funds available for condominium units, the Manitoba 
Commissioners recommend that this provision now be deleted . 

The amendments as proposed in the attached sections meet 
with the approval of the Insurance Bureau of Canada, and the 
Manitoba Commissioners recommend the proposed amendments 
to the Conference. 

June 1 ,  1973 .  

Respectfully submitted. 
R. H .  Tall in .  
A.  C .  Balkaran. 
F. C. Muldoon. 
R.  G. Smethurst. 
for the Manitoba Commissioners. 

DRAFT I NSURANCE PROVISIONS AS AMENDED 
1 .  ( 1 )  The Corporation shall insure and keep insured the units 

(excluding improvements and betterments made at the expense of 
individual unit owners) and the common elements to the replace
ment value thereof against fire, and against such other supplemen 
-teA- perils as may be specified hy the declaration or by-laws to the 
amount required by the declaration or the by-laws ; and for this 
purpose the corporation h as an insurable interest to the replace
ment value of the units (exclud ing improvements and hetter-
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ments made .at the expense of individual unit owners) and the 
common elen1ents , and an insurable interest in the subject matter 
of  any o t.her supplemental peri ls insurance. 

, I 

NOTE 1 ;  The�e changes are mainly editoria 1 in na Lure and arc intended to show 
that improvements and betterments made at the expense of individual 
unit owners are to be insured by the unit owners and not by the 
Corporation 

, 
NOTE 2 :  The word "supplemental" was felt to be unnecessary 

NOTE 3 :  The word "extent" in the sixth line was replaced by the word "amount" 
which, it is felt, is more definite 

' 

1 .  (2) Any payment by an insurer u nder a pol icy of insurance 
en tered into under subsection (1) .  sh a ll , notwithstandi!1g the terms 
of the policy, be paid to or to the order of the  corporation including_ 
payment to Insurance Tru stees designated by the declaration , or 
the by-laws of th e Corporation ; and,  su l >j ect to sect ion , the 
corporation shall forthwith use the proceeds for the repair or 
replacement of the d a m aged un i ts and common el em ents so far as 
the same may lawfully ' be e ffected . 

N oTE : The proposed additional worcls in subsection 2 arc intended to recognize 
that it is a fairly common practice for the By-laws of a Condominium 

Corpora tion to provide that the Joss payee is a Trustee This is common 
practice in Ontario. 

1 .  (3) A policy of insurance issued '.:o a corporation under 
subsection (1) is not liable to be brought into contribution with any 
other policy of insurance eJCcept another policy issued on tl:!e 
same property under s:1bsection (1) ; and, notv,·ithstanding th8 
provisions of the po1iey, shall be deemed not <.:o he other ins:uance 
in relation to such other policy. 

NoTE: The I nsurance Bureau of Canada recommends the delet ion of this pro
vision as it felt that it is now not necessary. 

Section 1 (4) adopted by the Commissioner:-s reads as follows : 

1 .  (4) Notwi thstanding su bsection ( 1 ) ,  the Ins u rance Act or 
any other law relating to i nsurance , a u nit o\vner may 
insure in respect of loss or damage to : 
(a) his unit  to the replacement value thereof, aga inst 
fire and such other incidental perils to the extent that 

it  is not so ins�red by the Corporation under subsection 
(1) ;  

. 

(b) improvements to his unit, to the extent the im-
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provements are not so insured by the Corporation 
under subsection (1) ; 

. ' 

(c) his unit, in  a sum equal to the amount owing at the 
date of any loss referred to in  the policy on a mortgage 
of his units ; and 
(d) his unit, against any other supplemental perils, 
where the supplemental perils are. not insured by the 
corporation. 

I t  is now proposed that Section 1 ( 4) be amended to read as 
follows : 

1 . (4) Notwithstanding subsection ( 1 ) , the I nsurance Act or 
any other law relating to insurance, a unit ovmer may 
insure in respect of loss or damage to : 
(a) h is unit against fire and other 1 perils to the extent 
that it is not so insured by the Corporation u nder sub
section (1) , or to .the extent that the insurance ·placed 
by the Corporation is not effective or is inadequate ; 
(b) improvements to his unit, to the extent the im
provements are not so insured by the Corporation 
u nder subsection ( 1 ) ; 
(c) rental value of his unit to the extent it is not so 
insured by the Corporation under s:ubsection (1) . 

NoTE 1 :  The main amendment to Subsection 4 is the deletion of clause (c) as 
referred to in the report of the Manitoba Commissioners 

NoTE 2 :  In addition, there are some slight editorial changes proposed for 
clarification purposes. 

1 .  (5) No'.:\Yithstanding the Insurance Act, or the terms and 
e:onditions of the policy , any payment by an insurer under a policy. 
of insurance entered into for the p.urpose of clause (c) of subsectioH 
(1) shall be made to the mortgagees, if '.:he mortgagees, or any of 
them, so require, in the order of '.:heir priorities; and the insurer 
is then · enti'.:led to an assignment of the mortgage or a partial 
interest in the mortgage to secure '.:he amount so paid. 

NoTE: This Subsection is no longer required as a result of the deletion of clause (c) 
of Subsection 4 in the original Uniform Provisions. 

1 .  (6) A policy of insurance issued to a u n i t  O\vner under the 
au thori ty of subsect ion (4) is not l iable to 1 1e hrough t into contri
bu tion with any other pol icy of insurance except anoth�r policy 



i ssu ed on the pame property under subsection (4) ; and notwitfl_ 
'standing the provisions of the policy, shall be deemed not to Be. 
other insura1:-ce in relation to sucl11 other policy . 

NoTE : The words deleted are not felt to .be necessary as a result of the other 
amendments to the provisions. 

' 
1 .  (7) Subsert io,n ( 1 )  does ,not restrict the rapaci ty of any 

person to insure otherwise than as provided i n  that subsection. 

NOTE : There is no change to Subsr:r.t ion 7 

NOTE 

Since this report was prepared the fol lo·wing letter from Mr. 
Alan I-I iggenlJottam representing the British Colu mbia Commis
sioners -vyas received . 

R .  G. Smeth urst, Esq . ,  Q .C . ,  
D 'Arcy and  Deacon , 
B arristers and Solicitors , 
300 Cred it Fo�cier Building, 
286 Smith Street, 
Winnipeg, Manitoba, 
R3C 1 K6. 

Dear Sir : 

Re : Uniformity Conference'
Condominium I nsurance 

VICTORIA 
June 8, 1973 

I regret my delay i n  replying  to your letter of Apri1 10 ,  1 973. I 
circulated your letter and amended draft to M r. J .  V. DiCastri, 
who administers the Strata Titles Act and ,  although he has no 
critidsm of the present Bri tish Columbia sections which are work
ing wel l ,  h e  l ikewise h as no criticism of the suggested uniform 
sections. 

I h ave examined the amended draft myself and consider that 
the proposals for amendment are, hy and large , i mprovements. 
However, I h ave one reservation and it concerns the deletion of 
section 1 (3) and 1 (6) i n  its present form. The reason given for 
deletion of section 1 (3) by the I B .  C.  is to insert a general pro
vision instead . (See note ,  bottom of page 1 ) .  However, in the 
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redraft of section 1 (6) they have only referred to a unit policy 
issued unde.r subsection (4) . My view is that th is. "contribution" 
section should apply to both the corporation policy and the unit 
policy. I also feel that the last three l ines of our previous draft 
11and, notwithstanding the provisions of the polisy, shall be 
deemed not to be other insurance in  relation to such other policy" 
should be retained for the reasons stated on P"!-ge 248 of the 1 9 7 1  
Proceedings. 

Therefore, I would suggest the following al.ternative : A policy 
of insurance issued to a corporation under this section is not liable 
to be brought into contribution 'vith any other policy of insurance 
�xcept another policy issued on the same property to the same cor
poration , and a policy of insurance issued to a unit owner under 
this section is not liable to be brought into contribution with any 
other policy of insurance except another policy i ssued on the same 
property to the same unit holder ; and , notwithstanding the pro
visions of the policy, shall be deemed not to be other insurance in 
relation to such other policy. · 

You and Rae may be able to do a better j ob of redrafting that 
- it' s almost as long as the two deleted subsections. 

Anyway, best of luck and , subject to the above, I will concur 
in your report. I am looking forward to seeing you and the others 
here shortly. 

GAH/dm t  

Yours truly, 

G. A. Higenbottam , 
Legislative Counsel. 

CONDOMINIUM INSURANCE 

ADDENDUM TO REPORT OF 
TI-IE l\ IANITOBA COM M ISSIONERS 

JUNE 1 ST,  197 3 

The report of the l\Ianitoba Commissioners dated J une 1st, 
1973, was circulated to all members of the Conference in June of 
this year. Shortly after the report had been completed , a letter 
dated June 8lh ,  1973 ,  was received from l\1r. Alan Higenbottam 
on behalf of the British Columbia Commissioners. A copy of Mr. 
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Higenbottam's letter \vas circulated' \Vith our report , but \:Vithout 
comment at that time. 

. I 
After giving the matter further consideration , it is now the 

view of the 1\ Iani toha Com m issioners that the intent of the pro. 
visions of Section 1 (3) and 1 (6) be retained , but that they might 
better be merged into one su hsection vv'h ich vwuld read as follows : 

"A policy of i nsurance issued either to a corporation or a unit owner 
under this section is not liable to be brought into contribution with any 
other policy of insura

.
nce exce�t another policy iss

.
ued on �he same property ' 

to the same corporatiOn or umt holder, and notw1thstandmg the provisions 
of the policy shall be deemed not to. be other insurance in relation to such 
other policy " 

The original report of the Manitoba Comm issioners dated 
J une 1 st ,  1973 ,  had attached to it a copy of the " D raft Insurance 
Provisions a�· Amended" vvith explanatory notes . In view of the 
further changes as now proposed , you will find attached to . this 
addendum a revised copy of the " D raft Insurance Provisions as 
Amended" (Schedule) . which should be substituted for those 
originally circulated . 

I n  concluding this addendum,  the M anitoba Comm issioners 
would also lil�e to acknowledge the ge11erou s assistance of Mr. Alex 
Kennedy of the I nsurance Bureau of Canada ';vho not only 
attended the meeting in April ,  1 973 ,  wi th Mr. Smethurst and Mr. 
Wilson McLean , but also contributed to the further considerations 
of the draft . Manitoba report. 

Respectfully submitted . 

R. I-I . Tallin: 
A. C.  Balkaran . 
F. C. Muldoon. 
R. G. Smethurst. 
for the J.t[anitoba Commissioners. 

SCH EDULE 

D RAFT I NSURANCE PROVISIONS AS AM EN DED 

1 .  ( 1 )  The Corporation shall insure and keep insured the 
units and the common dements to the replacement value th ereof 
against fire, and against such other £upplemental perils including 
liability as may be specified by the declaration or by-la\:..rs to the 
amount required by the declaration or the by-laws ; and for this 
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purpose the corporation shaH be deemed to  have an  insurable in
terest {O the replaeen'l:ent value o� in  the un its , iH't& the comm<;m 

elements; and an insumble interest in  the subject 111a tter of any 
other supplemental perils insurance. 

NoTE 1 :  These changes are mainly editorial in nature. 
I 

NoTE 2 :  The word "supplemental" in the third and last lines was felt to be 

NoTE 3 : 

unnecessary. 
I 

Nothing was said in the original draft about l iability insurance. As this 
is not normaHy referred to as insurance against a peril, it was thought 
desirable to mention it specifically 

NoTE 4 :  The word "extent" in the ftfth line was replaced by the word "amount" , 
which, it is felt, is more definite. 

NoTE 5 :  The word "has" in the sixth line has been replaced by "shall be deemed 
to have". 

1 . (2) Any payment by an insurer u nder a pol icy of insurance 
entered into under subsection (1)  shall , notwithstanding the terms 
of the policy , be paid to the order of  the Insurance Trustees des
ignated by the declaration or th e by-laws of the Corporation, i f  
any, otherwise shall be paid to or the order of the Corporation ;  
and , su bj ect to section , the corporation shall forthwith use the 
proceeds for the repair or replacement of the damaged units and 
com mon elements so far as the same may la·wfully be effected . 
NoTE : The proposed additional words in subsection 2 are intended to recognize 

that it is a fairly common practice for the By-laws of a Condominium 
Corporation to provide that the loss payee is a Tntstee. This is common 
practice in Ontario. 

1 .  (3) A policy of insumnee issueel "'.:o B: eorporB:tioR unelet= 
-subsection (1) is not liable to be .brough:: into con::ribcltion with 
any other policy of insurance except another policy issued on the 
same property 'cmder sabsection (1) ; and, notwithstanding the 
13rovisions of the policy, shall be deemed not to be other insurance 

iri relation to such other policy:. 

NoTE : The Insurance Bureau of Canada initially recommended the deletion of 
this provision as it felt that it was now not necessary. However, for the 
reasons set out in the addendum to the report of the Manitoba Com
missioners, it is now merged into suusection (6) .  I 

Section 1 (4) adop ted by the Commissioners reads as follows : 

1 .  (4) Notwithstanding subsection ( 1 ) , th e I nsurance Act or 
any other law relating t.o insurance, a un it owner may 
insure in respect of loss or damage to : 

· 

(a) his u nit  to the replacement value thereof; against 
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fire and such other incidental perils to the extent that 
i t  1is  not so i nsured Ly the Corporation u nder subsec
tion ( 1 ) ; 

I 
(b) improvements to h is  m1it ,  to tl1 c extent the im-
provements are not so i nsured by the Corporation 
u nder su 1 J5ection ( 1 ) ;  
(c) h is  imit ,  in a stim equ al to the amount owing at 
the dCl te of any loss referred to i n  the pol ic y on a mort
g age of his u nits ; and 
(d) h is unit, against any other supplemental peri ls, 
wh ere the supplemen ta] perils are not insured by the 

Corporat ion . 
I t  i s, now proposed that Section· 1 (4) be amended to read as 

follows : 

1 .  (4) Notwithstanding subsec tion ( 1 ) ,  the Insuran ce Act or 
any other Imv relat ing to insurance, a unit  owner may 
i nsure i n  respect of loss or damage to : 

(a) his u n i t  against fire and otller perils to the extent 
th at i t  i s  not so insured by the Corporation under sub
se�tion ( 1 ) ,  or to the e'Xtent that the insurance placed 
by th e Corporat ion is not effective or is inadequate ; 
(b) i m provements to his un i t ,  to the extent the im
provements are not so insured by the  Corporation 
under su hsection ( 1 )  ; 
(c) rental value of h is u n it to the extent it is not so 
instlred by' the Corporation u nder subsection (1) . 

NoTE 1 :  The main amendment to Subsection 4 is the deletion of clause (c) as 
referred to in the report of the Manitoba Commissioners. 

NOTE 2 :  In addition, there are some slight editorial changes proposed for 
clarification purposes. 

' 

1 .  (5) Notwi<.:hstanding the Insurance ,_ll,ct, or the terms and 
conditions of the policy, any payment by an insurer under a 
policy of insurance entered into for the purpose of clause (c) o! 
subsection (4) shall be made to the mortgagees, if the mortgagee&, 
or any of them, so require, in :he order of <.:heir priorities; and the 
insurer is <.:hen en-t.:i-t.:led ,to an assigmmmt of the mor-t.:gage or a 
partial interest in the mortgGge to secure the amount so paid. 

NOTE : This subsection is no longer required as a result of the deletion of clause (c) 
of Subsection 4 i n  the original Uniform Provisions. 
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1 .  (6) A policy of insi.1rance issued either to a corporation or 
, •  to a unit owner under this section is not liable to  be hrought into 

contribution 'Nith any other policy of insurance ·except another 
policy issued on the same property to the same corporation or unit 
holder ; and notwithstanding the provisions of the policy , shall be 
deemed not to be other insurance in relation to such qther pol icy. 
NoTE: This subsection is the end result of the merger with it of Subsection (3) .  

' 

1 .  (7) Subsection ( 1 )  does not restrict the capacity of any 
person to insure other·wise than as provided in that subsection . 
NoTE : There is no change to Subsection 7 .  

DRAFT I NSURANCE PROVISIONS AS APPROVED 

1 .  ( 1 )  The Corporation shall  obtain and maintain insurance 
in respect of the units and the common elements to the replace
ment value thereof against fire , and against 1 such other perils 
including l iability as m ay be specified by the declaration o.r by
laws to the amount required by the declaration or the by-laws : 
and . for this purpose the Corporation shall be deemed to have an 
insurable interest in the units, the common elements , and in the 
subject matter of any other peril s insurance . 

1 .  (2) Any payment by an insurer under a policy of insurance 
entered into under subsection ( 1 )  shal l ,  notwithstanding the terms 
of the policy, be paid to the order of the Insurance Trustees desig
nated by the declaration or the by-laws of the Corporation , if any, 
other·wise shall be paid to or to the order of the Corporation ;  and , 
subject to section • ,  the corporation shall forthwith use the pro
ceeds for the repair or replacement of the damaged units and 
common elements so far as the same may lavvfully be effected . 

. 1 .  (3) A policy of insurance issued to a corporation under 
subsection ( 1 )  is not liable to be brought into contribution \vith 
any other policy of insurance except another policy issued on the 
same property u nder subsection ( 1 ) ; and , not\vithstanding the 
provisions of the policy, shall be deemed not to he other insurance 
in relation to such other policy. 

1. (4) Notwithstanding subsection (1 ) , the I nsurance Act or 
any other law relating to insurance, a u nit owner may obtain and 
maintain insurance : 

(a) in respect of loss or damage to his u nit against fire and 
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other perils in excess of any am�un t  for which it is insured by 
the Corpuration u nder subsection ( 1 ) ; 

(b) in ,respect of loss or da1�1age to h is unit  i n  excess of any 
amount for which the i mprovements are i nsured by the Cor� 
poration under subsection ( 1 ) ; 

(c) i n  respect of loss of rental value  of h i s  un i t  in excess of 
any amount fo; which i t  i s

, 
i nsured by the Corporation under 

�u bsection ( 1 ) ; 

(d) for the purpose of paying to the mortgagee under a ' 

mortgage of th e un i t  the amo,un t  o·wing under the mortgage 
on the date of any loss or damage to the unit .  

1 .  (5)  Not\\'i thstanding the I i1surance Act, or the  terms and ' ' 

conditions of th e policy , any payment by a n  insurer under a policy 
of insurance entered in to  for the purpose of clause (d) of sub
section (4) shall be made to the mortgagees , if the mortgagees,  or 
any of then1 so require, in the  order of their priorities, and the 
insurer is then enti tled · to an assignment of the mortgage or a 
partial interest i n  the mortgage to secure the amount  so paid . 

l .  ( 6) A .pol icy of i nsurance issued to a unit  owner u nder this 
section is not l iable to lJe brought i'n to contribution with  any other 
policy of insurance except another policy issued on the same 
property ; and notwithstanding the provisions of the policy , shall 
be deemed not to be other insurance in relation to such other 
policy. 

1 .  (7)  Subsectim� (1) does not restrict the capacity of any 
person to insure othenvise than as provided' in th at su bsection. 

. , 
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APPENDIX M 

(See Pages 19 ,  26) 

The Interpretation Act 

REPORT OF THE ALBERTA Ccnn.nssiONERs 

At the 1 9 7 1  meeting of the Conference it \Vas decided that the 
draft dated July, 197 1 prepared by the Albertc.i Commissioners 
should he referred to the Legislativ·e Drafting vVprkshop for study 
with a view to presenting a redraft of the Act at th� 1 97 2 meeting. 
(�ee 1 9 7 1  Proceedings, pp. 7 5 ,  7 6) .  Following the 1 9 7 1  meeting 
various members of the Legislative Drafting \i\Torkshop submitted 
their comments on various portions of the draft .  I n  April , 197 2 the 
draft was re-issued with the commentary interspersed . 

At its ineeting in August, 1 9 72 , the Legislative Drafting \i\Tork
shop spent three days discussing the Alberta Draft of July, 1 .97 1 ,  
althoi1gh tvw days had Leen originally scheduled for that purpose. 
The Alberta Draft ·was given an intensive and thorough  study by 
the ViJorkshop and as a result ,  a great number of the more tech 
nical aspects of the draft \VCre resolved . The Conference will thus 
b.e spared the time dealing with a multitude of technical points; 
Because of the large numl.:Jer of changes made in the 197  2 meeting 
of the \i\Torkshop, it was not possible to have a redraft prepared in 
time for the 1972  meeting of the Conference. H owever, since then , 
the redraft has been distribu ted to the members of th e Worksbop 
so that they could check the correctness of the changes made at 
their meeting. 

Attached to this report is the redraft of the Interpretation Act 
dated Deceml.:Jer 2 7 ,  1 9 72  which reflects the changes made by the 
Leg.islative Drafting Workshop in 1972 .  (Ed . Note : This draft is 
omitted from the Proceed ings .  This draft as amended at. the 1973  
meeting follo\\'S this report.) 

December 2 7 ,  1 9 72  

Respectfully su1)1�1 itted , 
A lberta Comm.issioners , 

Glen W. Acorn 
Dr. W. F. Bo·wker 
S. A .  Friedman 
W. E. \iVilson 
Les R. l\ Ieiklej ohn 
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Interpretation Act 

(A s revised and ad opted at the 1 97 3· .1.1! eeting) 

(See Page 26) 

1 . ( 1 )  I n  this Act, 

(a) "Act" means an Act of the Legislature ; 

(b) "enact" incl udes to iss�e ,  make, esta blish or pre
scribe ; 

(c) "enactment" means a n ' Act or a regulation or any 
portion of an Act or regu lation ; 

(d) "public officer" includes any person in the public 
service of the Province 

(i) \:vho is authorized by or u nder an enactment 
to do or enforce the1 doing of an act or th ing or 
to exercise a po·wer, or 

(ii) upon whom a duty is imposed by or under an 

enactment ;  

(e) "regulation" means a regulation ,  order, rule, form, 
tariff of costs or fees , proclamation or by-law . 
enacted 

(i) in the execution of a pmver conferred by or 
under the au thority of an Act, or 

(ii) by or under the authority of the Lieutenant 
Governor in  Council , 

but does not i nclude an order of a court made in 
the course of an action or an order made by a 
public officer or administrative trilmnal in a dis
pute' between hvo or more persons ; 

(f) "repeal" includes revoke, cancel or rescind. 

(2)  For the purposes of  this Act ,  an enactment that has 
expired or lapsed or otherwise cea:sed t(') have effect shall be 
deemed to h ave been repealed . 

2. Her Maj esty is bound by this Act. 

APPLICATION 
3. (1) Every provision of this Act extends and applies 

to every enactment , whether enacted before or after the 



277 

commencement of this Act,  unless a contrary intention 

appears in this Act or in the enactment. 
I 

(2) The provisions of this Act apply to the interpretation 

of this Act. 

(3) Nothing in this Act , excludes the application to an 

enactment of a rule of construction applicable thereto and 
not inconsistent with this Act. 

OPERATION 

Commencement 
' ' 

4. (1) The Clate of the commencement of an Act or of Date of t , commencemen , 
any portion thereof for which no other date of commencement 
is provided in the Act is the date of assent to the Act. 

(2) Where an Act contains a provision that the Act or any , 
portion thereof is to come into force on a day later than the 
date of assent to the Act, that provision shall be deemed to 
have come into force ·on the date of assent to the Act. 

I 

(3) In  this section, "the date of assent" , with reference to 
an Act that has been reserved for the signification of the 
Governor General' s  pleasure, means the date of the significa
tion by the Lieutenant Governor that the Governor General 
in Council assented to the Act. 

(4) Every regulation of a class that is exempted from the 
application of The Regulations Act or to which that Act 
does not apply and which is not expressed to come into force 
on a particular day comes into force the day the regulation 
was enacted. 

Time of Commencement or Repeal 

5 .  (1) An enactment shall be construed as coming into J�����cement 
force immediately on the expiration of the day prior to the or repeal 

day of its commencement. 

(2) Where an enactment is e�pressed to expire, lapse or 
otherwise cease to have effect on a particular day, it shall be 
construed as ceasing to h ave effect immediately on the com
mencement of the following day. 
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Regulation Prior to Commencement 

Where an enactment that is not in I force con-
tains provisions conferring power 

(a) to make regulations ,  or 
(b) to do any other thing, 

I 

that power may be exercised at any time before the enact
ment comes into force, but  a regulation so made or a thing so 
done has no effect until the enactment comes into force 
except in so far as may be necessary to make the enactment 
effective upon its coming into force� 

(2) Where an Act is to come into force on a day to be 
fixed by proclamation ; 

(a) the proclamation may apply to, and fix a day for 
the commencement of, any provision of the Act, 
and 

(b) proclamations may be issued at different times in 
respect of different provisions of the Act. 

RULES OF CONSTRUCTION 

Private Acts 

����ieo�cts 7. No provision in a private Act affects the rights of any 

Enactments 
always 
speaking 

person , except only as therein mentioned or referred to. 

Enactment A lways Speaking 

S. ( 1 )  Every enactment shall  l)e construed as always 
speaking. 

(2) Where a provision in an enactment is expressed in the 
present tense, the provision shall be applied to the circum
stances as they arise. 

Enactments Remedial 
�r:�d�1nts 9. Every Enactment shall be, construed as being remedial, 

Preambles 
part of 
enactments 

and shall be given such fair ,  large and liberal construction 
and interpretation as best ensures the attainment of its 
objects. 

Preambles 

10. The preamble of an enactment shall be construed as 
part thereof intended to assist in explaining its purport and 
object. 
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lv.Jarginal Notes, etc. 

1 1 . In an enactment marginal notes, headings and ref- Reference aids · not part of 
erences after the end of a section or othet division to former enactments 

enactments form no part of the enactment, but shall be con-
strued as being inserted for c�mvenience of reference only. 

A pplicatio� of Definitions 

12. Definitions or interpretation provisions in an enact- pefinitions. and mterpretat10n 
ment shall be construed as being applicable to the whole provisions 
enactment including the section containing. the definitions or 
interpretation provision . 

13.  Where an enactment confers power , to ermct regula- �:tr�:���i�f 
tions ,  expressions used i n  the regulations have the same ��;�f���� to 
respective meanings as in the enactment conferring the 
power. 

Her Majesty 

14. No enactment is binding on Her 1\!Iajesty or affects ����d �x�tept 
Her M ajesty or Her M ajesty's rights or prerogatives in any as stated 

· 

manner, except only as therein mentioned or referred to. 

Proclamations 

I:i. ( 1 )  Where a proclamation is i ssued pursuant to an Proclamations 
order of the Lieutenq..nt  Governor in Council it  is not neces-
sary to mention in the proclamation that it is issued pursuant 
to such an order. 

(2) Where the Lieutenant Governor in Council has autho
rized the issue of a proclamation, the proclamation may 
purport to have been issued on the day its issue was so 
authorized , and the day on which it so purports to have been 
issued shall be deemed to be the day on which the procla-
mation takes effect. ' 

(3) Where an Act or any portion thereof is expressed to 
come into force on a day fixed by proc1amation , j ud icial 
notice shall be taken of the issue of the proclamation and the 
day fixed thereby without being specially pleaded . 

Corporations 
• · Corporate 16. Words in an enactment establishing a corporatiOn rights and 

shall be construed powers 
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(a) to vest in the corporation power 

, •  (i) to sue in  its corporate name, 

Majority 
and quorum 

(i i) to contract and ue contracted wi·th by i�s 
corporate name; 

(iii) to have a common seal and to alter or 
change it at pleasure ,  

(iv) to h ave perpettial succession ,  

(v) to acqu ire and hold personal property or 
movables for the pu rposes for which the 
corporation is establ ished and to alienate 
the same at pleasure , and 

(vi )  to regulate its O\Vn procedure and business ; 

(u) to make the corporation liable to he sued i n  its 
corporate name ; 

(c) to vest in a majori ty of tl1e  memuers of the cor
poration the power to bind the others by their 
acts ; 

(d ) to exempt from personal l iahility for i ts debts, 
obl igations or acts such ind ividual mem.bers of the 
corporation as do not contravene the provisions of 
the enactment establishing the  corporation ; 

(e) in  the case of a corporation having a name con
sisting of an Engl ish and a French form or a com
bined English and French form,  to vest in the 
corpora tion power to use either the Engl ish or 
French form of its name or both forms and to show 
on i ts seal !Jo lh the Eng lish and French forms of its 
nan1e or to h ave two seals ,  one showing the English 
and the other showing the French form of its name. 

Jvf ajort'ty and Qtwru m 

]. ,. • ( 1 )  Where in  an enactment an act or thing is 
required or authorized to be d one by more than two persons , 
a majority of them may do  i t .  

( 2 )  Where an enactment establish es a board , commission 
or other body consisting of three or more members (in this 
section called the 1 1association") , 
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(a) if the number. of m embers of the association pro
vided for by the enactment is a fixed. number, then 
at least on�-ha1 f  of that number1 of members con
stitutes a quorum at a meeting of the association ; 

(b) if the number of members of the association pro
vided for by the en�ctment is not a fixed number 
but is within a range having a ' maximum or mini
mum,  or both , and · the number of members is 
within that range, then at least one-half of the 
number of members in office constitutes a quorum 
at a meeting of the association ; 

(c) an act or thing done by a majority of the members 
of the association present at a meetipg, if. the mem
bers present c:onsti tute a quorum ,  shall be deemed 
to have been done by the association ; 

(d) a vacancy in the membership of the association 
does not invalidate th� constitution of the asso
ciation or i mpair the right of the members in  
office to act, if  the nu mber of  members in office is  
not less than, a quorum.  

Judges and Court Officers 

IS. ( 1 )  Where by an enactment j udicial or quasi- ?o
d
wers tod JU ges an 

judicial powers are given to a j udge or officer of a court, the court officers 

judge or officer shall be deemed to exercise those powers in 
his official capacity and as representing that court, and he 
may for the purpose of perform'ing the duties imposed upon 
him by the enactment, subj ect to the provisions thereof, 
exercise the powers he possesses as a judge or officer of that 
court. 

(2) Without restricting the generality of subsection (1) , 
where under any enactment an appeal is given from any per
son , board , commission or other body to a court or j udge ,  an 
appeal lies from the decision of the court or j udge as in the 
case of any other action , matter or proceeding in that court 
or in the court of which the j udge is a member. 

A ppointment, Retirement and Powers of Officers 

19. ( 1 )  The authority under an enactment to appoint a �P�fli�e�rr;
ents 

public officer is authority to appoint during pleasure. 
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(2) Where a person is appointed by or under the authority 
of an enactment to an office effective on a specified day, the 
appo intment shall  be deemed to h�rve been effected im9e-
diately upon the expiration of the previous day. · 

(3) Where the appointm ent of a person by or under the 
authority of an enactment is terminated effective on a speci
fied day ,  the termination shall , be deemed to be effective 
immediately upon the expiration of tbat day. 

20. Words in an enactm en t  � u th orizing the appoi ntm �nt 
of a public officer include the power of 

(a) .fixing his term of office ; 

(b) term in ating his appointment or removing or sus
pending him ; 

(c) reappointing or reinstat ing him ; 

(d) fix ing his remuneration and varying or terminating 
i t ;  

(e) appointing another i n  his stead or to act m h is 
stead \vhether or not the offi ce is vacant ; 

(f) appointing a person as his deputy. 

2 1 .  ( 1 )  Words in an enactment d irecting or empowering 
a l\I inister of the Crown to do an act or thing , or otherwise 
applying to h i m  by his name of office, shall be construed to 
inclu de 

(a) a M inister acting for him ; 

(h) i f  the office is vacant ,  a Minister designated to act 
in the office by or under the authority of an order 
in council ; 

(c) the person holding the office of deputy of the 
l\I inister so directed or empowered whether or not 
the office of that Minister is vacant ; 

hut nothing in this subsection shall be construed to authorize 
a deputy to exercise any authority conferred upon a M inister 
to enact a regulation as defined in  The Regulations Act. 

(2) words in an enactment d irecting or �mpowering any 
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I ' 

other public officer to do any act or thing , or otherwise apply-

ing to P.im by his name of office, shall be construed to include 

(a) the holder of the office of del?uty to that public 
officer ; · 

(b) a person appointed to act in the stead of the holder 
of the office, whether or not the office is vacant. 

I ' 

Evidence 

22. Where an enactment provides that a document is �td�:�ntary 
evidence of a fact without anything in the context to indicate 
that the document is conclusive evidence,

' 
then , in any j udi-

cial proceedings, the document is admissible in evidence and 
the fact shal l  be deemed to be established jn th� absence of 
any evidence to the c.ontrary. 

· 

NoTE:  Individual provinces may prefer to include this provision in their 
respective Evidence Acts. 

Computation of Time 

23. (1) Where in an· enactment the time limited for the ;fo���tation 

doing of a th ing expires or falls upon a hol iday, the thing may 
be d on e  on the day next following that is l not a h oliday.  

(2) Where in an enactment the time l imited for registra
tion or filing of any instrument, or for the doing of any thing, 
expires or falls on a day on which the office or place in  which 
the instrument or thing is required to be registered , filed or 
done is not open during its regular hours of business on that 
day, the instrument or thing may be registered , filed or done 
on the day next following on which the office or place is open. 

(3) Where an enactment contains a reference to a number 
of clear days or to "at least" or "not less than" a number of 
days between two events, in calculating the number of days 
there shall be excluded the days on which the events ha

,
ppen. 

(4) Where an enactment contains a reference to a number 
of days, not expressed to be clear days or " at least" or " not 
less than" a number of days between two events, in cal
culating the number of days there shall be excluded the day 
on which the first event happens· and there shall be included 
the day on which the second event happens. 

(5) Where in an enactment a time is expressed to begin or 
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end at, on or with a specified day, or to continue to or until 
a specified day, the time includes that day. 

I 

(6) Where in an enactment a t.im'e is expressecl to be�in 
after or to be from a specified day, the time does not include 
that day. 

I 
(7) Where an enactment provides that any thing is to be 

done within a time after , from, ,of or before a specified day, 
the time does not include that day.  

(8) Where an enactment contains a reference . to a period 
of time COJ)Sisting of a number ' of months after or befor� a 
specified day, the number of months shall be coun ted from I 
but not so as to include, the month in  which the specified day 
falls, and the period shall be reckoned as being limited by and 
including 

(a) the day immediately after or before the specified 
day, according as the period follows or precedes the 
specified day, and 

· 

(b) the day in the last month so counted having the 
same calendar number as the specified day ,  but if 
such last month has no day with the same calendar 
number, then the last day of that month . 

(9) For the purpose of construing a reference in an enact
ment to a specified number of years of age of a person, a 
person shall be deemed to have attained a specified number 
of years of age upon the commencement of the anniversary, 
of the same number, of the day of h is birth . 

Miscellaneous Rules 

24. (1 )  Where in  an enactment anything is required or 
authorized to be done by or before a j udge, magistrate, justice 
of the peace , or public officer, it shall be done by or before one 
whose j urisdiction or powers extend to the place where such 
thing is to be done. 

(2) \i\lhere in an enactm ent power is given to a person to 
do or enforce the doing of any act or thing, all such powers 
shall be deemed to be also given as are necessary to enable the 
person to do or enforce the doing of the act or thing. 

(3) Where in an enactment a pmver is conferred or a duty 
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imposed , the power may be exercised and the duty shall  be 
performed from time to time as occasion requires. 

(4) Where in an enactment a power is 'conferred to make 
regulations, the power shall  be construed as including a power 
exercisable in the like manner, ;md subj ect to the like consent  
and conditions , if any, to repeal or  amend the reg.ulations and 
make others. ' ' 

(5) Where in  an enactment the doing of an act that is 
express�y authorized is dependent upon the doing of any 
other act. by the Lieutenant Governor in . Council or by a 
public officer, the Lieutenant Governor in  Council or public 
officer, as the case may be , has the power to do that other act.  

2 5 .  (1) Where a form is prescribed by or u nder an Use ·of forms 
• and words 

enactmen t ,  deviat10ns th erefrom not affecting the substance 
or calculated to m islead , do not invalidate the form used 

(2) I n  an enactment ·words importing male persons in
clude female persons and corporations. 

(3) I n  an enactment, words in the sin,gular include the 
plural , and words in the plural include the singular. 

(4) Where a \:vord or expression is defined in  an enactment, 
otl1er parts of speech and grammatical forms of the same 
word or expression have corresponding meanings 

26. In an enactment, 

1 .  " Assembly" means the Legislative Assembly of the 
Province ; 

2 .  " bank" or "chartered bank" means a bank to 'vhich 
the Bank Act (Canada) applies ; 

3.  "commencement" '"'hen used ·with reference to an en
actment, means the  t ime at ·which the enactment 
comes into force ; 

4. " Execu tive Cou ncil" means t.he Executive Council of 

General definitions 

5 .  " Gazette" means The 
the Queen ' s  Printer of . 

Gazette pulJl ished by 
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6 .  " Government" or " Government of 
Her l\ l aj esty i n  right of the Province ; 

I 

" means 

7 .  " Governmen t  of Canada" m eans H er l\ I aj esty in righ1t 
of Canada ; . 

· 

8 .  " Governor" ,  " Governor of Canada" or " Governor 

General" means the Governor Ge�eral of Canada and 
includes the Administrator

, 
of Canada ;  

9 .  "Governor in  Council" or  " Governor General i n  
Council" means the Governor General act ing hy and 
'vVi th  the advice of, Or by atld With the advice and COn
sent of, or in conj unction 1vith , t h e  Q u een's  Privy 
Council for Cariada ;  

1 0. " Great Sei:tl " ri1eans the Grea t Seal of t h e  Province ; 

1 1 .  " hereafter" sh a l l  be construed as referring to the time 
I 

after the commencemen t of the enactment contain ing 
that word ; 

1 2 . "herein "  used in a section or part of an enactmen t shall 
be construed as referring to th e ·whol e  enactmen t  and 
not to that section or part only ; 

1 3 .  "Her J\Iaj esty",  < � His 1\'Iaj esty " ,  " t b e  Q11een" ,  " the 
King" , "the Crown " or "the  Sovereign" means the 
Sovereign of th e Un ited Kiagdom , Canada and Her 
oth er realms and territories and Head of the Com mon
vvea1 th ; 

14.  " hol iday" includes 

NOTE : Each province should fill in the days appropriate to. its own 
jurisdictions 

1 5 .  " Legislature" means the Lieutenant Governor acting 
by and with the advice and consent of the Asse m bly ; 

1 6. "Lieu tenant  Governor" means the Lieu tenant Gover
nor of the Province and inc,luues the Administrator of 
the Province ; 

1 7 .  " Lieutenant Governor in  Counci l" means th e Lieuten

ant Governor acting by and wi th the advice of, or by 
and wit h  the advice and c:onsen t of, or in  conj unction 
with , the Executive Council ; 
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18 .  4 1may" is to be construed as permissive and em
powering ; 

I 
1 9 .  " month" 1neans a calendar month ; 

20. "now" and 41next" shall be construed as referring to 
the time of comm'encement of the .enactment con
taining the word ; I 

2 1 .  "oath " includes a solemn affirmation or declaration , 
whenever the context applies to any person by whom 
and in which case a solemn affirmation or declaration 
may be made instead of an oath ;' and in like cases the 
expression "sworn" includes the expression "affirmed" 
or "declared " ; 

22.  4 1person" includes a corporation ; 

23. · "prescribed" means prescribed by or under the en
actment in which the word occurs ; 

24. "proclamation" means a proclamation of the Lieuten
ant Governor l.mder the Great Seal issued pursuant 
to an order .of the Lieutenant Governor in Council ; 

I 

25 .  " Province" means the Province of . .  

26. 4 1province" when used as meaning a part of Canada 
other than . . 

. 
, includes the Northwest 

Territories· and the Yukon Territory ; 

27. "shall" is to be construed as imperative ; ' ' 
' ' 

28.  "statutory declaration" or "solemn declaration" 
means a solemn declaration made under section 20 of 
The Evidence Act ; 

29. "will" includes codicil ; 
30. "writing" , "written" or any term of like import in

cludes \:vords printed , typewritten , painted , engraved , 
lithographed , photographed or represented or repro
duced by any mode of representing or reproducing 
words in visible form ; 

3 1 .  "year" means any p�riod of twelve consecutive 
months. 

27. In an enactment the name commonly applied to any Common names 
cou ntry, place, body, corporation , society, officer, function-
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ary, person , party or thing, means the cou ntry, place, body, 
corporation , society, officer, fu nctionary , person , party or 
thing to which the name is commonly ·applied , altl�ough the 
name is n ot the formal or extended designation the�eof. 1 . 

' References and C1"tations 
2S. I n  an enactment a citation of or reference to another 

enactment shall he construed as a citation of or reference to 
the other enactment as amended ,from time to time whethl;!r 
before or after the commencemen t  o,f the enactment in which 
the ci tation or reference occurs. 

29. ( 1 )  A reference in an enactment to a series of 
numbers or letters by the first and last numhers or letters 
of the series shall !Jc construed as including the nu mber or 
letter first mentioned and the number or letter l ast men
tioned . 

(2) A reference i n  an enactment to a part, d ivision , sec-. 
tion ,  sched ule,  append ix or form shall he construed as a 
reference to a part, division , section, schedule ,  appendix or 
form of the enactment in  ·which the reference occurs. 

(3) A reference in an enactm en t to a subsection , clause, 
subclause , paragraph or subparagraph shall Ge construed as 
a reference to a subsection , clause , subclause, paragraph or 
subparagraph of the section , subsection , clause, subclause or 
paragraph, as the case may be, in which the reference occurs. 

(4) A reference in an enactment to regulations shall be 
construed as a. reference to  regulations made u nder the en
actment in which the reference occurs. 

(5) A reference in an enactment by numher or letter to 
any section , subsection , cla u se ,  s u bclause, paragraph , sub
paragraph or other d ivision or l ine of another enactment shall 
be construed as a reference to the section , subsection , clause, 
paragraph , subparagraph or other d ivision or l i ne of such 
other enactment as printed by authority of The Act. 

Amending 30 A d " J II 1 d t enactments part · • n amen mg enactment s 1a  Je construe as par 
of enactment f 1 t h • d amended 0 t le enac ment t at It amen  S. 
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Reppal and A mendment 

31. .  Where an enactment is repealed in  whole or in part, Repeal 
the repeal does not · 

(a) revive an enactment or thing not in ·force or exist
ing immediately before the time when the repeal 
takes effect ; · 

(b) affect the previous operation of the enactment so 
repealed or anything done or suffered thereunder ; 

(c) affect any right, privilege, oblig�tion or liability 
acquired , accrued , accruing or incurred under the 
enactment so repealed ; 

(d) affect 'any offence committed against or a contra
vention of the provisions of the enactment so 

. repealed , or any penalty, forfeiture or punishment 
incurred in respect of or under the enactment so 
repealed ; or 

(e) affect any investigation , proceeding or remedy in 
respect of �ny such right, privilege, obligation , 
liability, penalty, forfeiture or punishment ;  

and in investigation , proceeding or  remedy as described in 
clause (e) may be instituted , continued or enforced and the 
penalty , forfeiture or punish ment  imposed as if the enactment 
had not been repealed. 

32. ( 1 )  Where an enactment (in this section called the ��:�!ment 
"former enactment") is repealed 'and another enactn1ent (in 
this section called the "new enactment") is substituted 
therefor, 

(a) every person acting under the former enactment 
shall continue to act as if appointed or elected 
under the new enactment until another is appoint
ed or elected in h is stead ; 

(b) every proceeding commenced under the former en
actment shall be continued under and in con
formity ·with the new en�ctment so far as it may be 
done consistently with the new enactment ;  

(c) the procedure established by the new enactment 
shall be followed as far as it can be adapted thereto 
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(i) in the recovery or enforcement of penalties 
and forfeitures incurred u nder the fonner 
enactment , • 0 

' 

(ii) in the enforcement of rigl1 ts existing or 
accruing under t.he former enactment, and 

(iii) in a proceed ing in relation to matters that 
have happened before the repeal ; 

(d) when any penalty, forfeiture or pun ish men t is re
duced or m itigated by . the nevv enactmen t, the· 
penalty , forfe iture or punish ment i f  imposed or 
adj udged after the repeal shall 1)e reduced or 
mitigated accord ingly ; 

(e) all regulations made under the former enactment 
remain in force and shall be deemed to h ave been 
made u nder the n ew en�ctmen t  in so far as they 
are not inconsistent with the new enactment , until 
they an:! repealed or others made in their stead ; and 

(f) any reference i n  an unrepealed en actment to the · · 
former enactment shall , as regards a sul:Jsequent 
transaction, matter or thing, be construed as a 
reference to the provisions of the ne\v enactment 
relating to the same su bj ect matter as the former 
enactment ,  hu t  \;\,'here the're are no provisions in 
the  new enactment rel ating to the same subj ect 
m atter, the former enactment  shall be construed 
as being unrepealed in so far as is n ecessary to 
ma intain or give effect to the unrepealed enact
ment. 

(2) \\!here at� enactment of any o t her  province of Canada 
or of Canada is repealed in whole or in part and other pro
visions are substi tu ted by way of amendment , revision or 
consolida t ion,  a reference in an enactment of (Province) to 
the repealed enac tment sh all , as regards a subsequent  trans
action , matter or th i n g  he construed to be a reference to the 
provisions of the substituted enactment relating to the same 
subject-matter as the  repealed enactment. 

33. (1) The repeal of an enactment in whole or in part, 
the repea l of an e11actment and the substitution therefor of 
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I ' 
another enactment or the amendment of an enactment shall 
not be .construed to be or to involve · 

(a) 

(b) 

a declaration that the enactment V.ras or was con-
• I 

sidered by the Legislature or other body or person 
by whom the enactment was enacted to have been 
previously in force ;· · or 

a declaration as to the previ�us state of the law. 

(2) The amendment of an enactment shall not be con
strued to be or to involve a declaration that the l aw under the 
enactment prior to the amendment thereof was or was con
sidered by the Legislature or other body or person by whom , 
the enactment was enacted to h ave been different from the 
law as it is u nder the enactment as amended . I 

(3) A re-enactment', revision , consolidation or amendment 
of an ena.ctment shall not be construed to be or to involve an 
adoption of the construction that has by j udicial decision or 
otherwise been placed upon the language used in the enact- · 
ment or upon similar language. 
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APPENDIX N 
(See Page 26) 

INTERPROVINCIAL SUBPOENAS 

REPORT OF THE ,\ I ANITOBA CoMMISSIONERS 
At. the 1 972 Con ference the ?\ I anitoba Co,mm issioners were 

instructed to prepare a report on the subject of compelling the 
attendance of persons resident outside a ,  province as \'vi tnesses i n  
causes for which Parl iamen t did not or can n ot provide a Canada

wide j urisdication so to compel �ttendance . Basically the problem 
is one of securing the attendance of ·witnesses from outside the · 
province i n  civ il suits, but not necessarily exClusively so . 

Parliament has made certain provisions for securing attendance 
by means of a court order. com pelling the attendance in one 
province of a person resident in  another province. The Criminal 
Code and the liVind1"ng- up A ct prov ide examples , which are 
manifestly wi th i n  the leg isla tive j u risd iction of Parl iamen t. From 
and after the enactment of the B.N.A . A ct such .power\3 i n  matters 
u nder provincial  j u risd iCtion have not been avail able, because no 
province can legislate extra-territorially or accord extra-terri

torial powers to i ts courts. 

I t  is ,  ho·wever, note·worthy that d uring the Union of Upper and 
Lo\:ver Canada pertinent provisions ·were enacted by the Legisla 

ture. of the Province of Canada. They were part of Chap ter 9 of 
1 854, and were carri ed i n to the Consol idated Statutes of Canada,  
1 859,  as Sections 4 to 1 1  and 13 of Ch a pter 79.  The note to Section 
20 of The Rvidence A ct ,  C ha p. 1 5 1 ,  R.S.O.  1 970, ind icates that they 
rem ain in force since Confederation . Onder those provisions any 
superior court in what are now Quebec and Ontario may issue 
subpoenas to any part of the other province. This is a precedent 
·whose form is no longer available since Canada is no longer � 
legislat ive u nion ,  but  ·a confederation . 

Nowadays one m ust resort to dovetailed l egislative arrange· 
ments of reciproc ity or u n iform ity to carry ou t othen:vise salutary 
measures wh ich the Constitu tion impede�. 

The existi ng techn i q u es of issu i n g  a Com m ission to Examine 
Witnesses or a Letter of Request to Examine \Ni tnesses, of course, 
have long si nce been ' inven ted' and remain ava ilable .  Employing 
such techniques can he time-consuming and fiercely expensive
generally much more expensive than su mmoning the  \:vitness to the 
trial-and all one is left with is a mere transcript after all , so that 
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the trial court is precluded · from observing or questioning the 
witness. Since the days of the great project to construct a rail line 
to the 'Pacific our j udicial machinery has been overtaken by the 
development of swift , comfortable transportation. I ndeed , in 
terms of our own local situation ,  the Manitoba Commissioners 
consider it anomalous that a witness can be subpoenaed from 
Churchill on H udson Bay/ but cannot be subpoenaed from 
Broadview, Saskatchewan or Kenora, Ontario. The Manitoba Com':" 
missioners have accordingly prepared a draft Act for consideration. 

It  is noted that the extra provincial subpoena is received and 
adopted in the enacting province pursuant to Section 2 of the draft 
Act. By Section 3 (1 )  the subpoena will not be received unless there 
be compliance with the stated conditions. There must be · the 
judge's certificate and the conduct money. These provisions en
visage reciprocity. By Section 3 (2) the sub'poen� will be neither 
received nor adopted · unless the witness be accorded immunity 
from otl)er process founded on other previous or concurrent 
causes in the j urisdiction into which he is summoned . This is 
intended as a safeguard against ulterior abuse. I t  is, after all ,  a 
safeguard enjoyed by the witness who remains 'at home' to be 
examined on Commission . Section S is complementary : it accords 
immunity to the witness coming into the enacting province. 

' 

Section 4 provides the ' teeth ' .  If  the proposed arrangement be 
established in Canada, it will work only if the courts do not flinch 
from enforcing it. We assume that they will enforce it. 

Section 6 is a safeguard against frivolous or vexatious abuse of 
the scheme. The provisions are similar to, but more stringent than, 
the usual al legations expressed by the court in a Letter of Request 
to Examine Witnesses. (See, for example, Queen's ' Bench Rules 
(Man .)-Form 46 ; and Civil Procedure Rules (N.S.)-Form 
32.0 1 D ,  among others.) The Manitoba Commissioners consider 
that the proposed certification should be entrusted to all the 
judges who are appointed by the Governor General under Section 
96 of the B.N.A . A ct. 

' 

Section 7 merely indicates the enacting province's good in-
tention not to exceed its legislative jurisdiction. 

August, 197  3 .  

Manitoba Commissioners: 
R. H . Ta11in 
R. G. Smethurst 
A. C. Balkaran 
F. C. Muldoon 



' . .. .  

294 ' 

BILL 

The Interprovincial Subpoenas Act 

Meaning of court 

1 .  I n  this Act "court" means any col.1rt of any province in 
Canada and of the Yukon and Northwest Territories. 

Adoption of subpoena as order of (name ojenacting province) court 

2. Where a court, other th an a court in (name of enacting 
province) , issues a subpoena or other document for service upon a 
person in (name of enacting province) requiring that person to 
appear before that court, the subpoena, or other document, may 
be received by a court in (name of enacting province) and adopted 
as an order of the court in (name of enacting province) . 

· 

Certificate and conduct money 

3 ( 1 )  A court in (name of enacting province) shall 'not receive a 
subpoena or other document under section 2 unless the subpoena or 
other document 

(a) has attached thereto or endorsed thereon a certificate 
signed hy a j udge of a superior, county or district court 
of the province in which it was issued and impressed with 
the seal of such court, s ignifyin� that, upon hearing and 
examining the applicant ,  the said j udge is persuaded 
that the attendance in the other province of the person 
·whose appearance is sought is necessary for the due 
adjudication of the cause or proceeding and in relation 
to the nature and importance of the cause or proceeding 
is reasonable and essential to the due administration of 
j ustice in that other province ; and 

(b) is accompanied by the witness fees and conduct money 
as set out in Schedule "A" hereto . 

Immunity by law of other province 

3 (2) Notwithstand ing the provisions of subsection ( 1 ) ,  a court 
in (name of enacting province) shall not receive a subpoena or 
other document from another province or territory under section 2 
unless the law of that province or territory has in force a provision 
the same, or to the l ike effect, as section 5 h ereof, so that a person 
resident in  (name of enacting province) and required to attend in 
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the other province or te7ritory will be absolutely immune from all 
actions , proceedings or process within the j urisdiction of the Legis
lature of said province or territory as descriped in section 5 hereof, 
excepting only those -\vh ich arise or originate, or are grounded on 
facts or events which originate or occur, during or after the re
quired attendance of the person ·in  that other prov:ince or territory. 

Penalty 

4. \Vhere a person upon whom an order adopted under section 
2 is served together with the witness fee and conduct money shown 
in Schedule "A" * ,  fails or refuses to comply· with the order, he is 
guilty of contempt of court and subj ect to such penalty as the 
court in (name of enacting province) may iinpose. 

No submission to jurisdiction 

5 .  The better to ensure that the appearance of witnesses out
side the province in which they reside is not effected for improper 
or ulterior purposes, a person required to attend and appear before 
a court in this province by subpoena or other document received 
and adopted by a court outside (name of enacting province) 
shall be deemed , while so within (name of e11acting province) , not 
to have submitted to the j urisdiction of the courts of this province 
for any other cause, action , proceeding, process or purpose and 
shall be absolutely immune fr:om service of process , execution of 
judgment, garnishment, imprisonment or molestation of any kind 
or nature relating to any and every legal , court or j udicial cause , 
action , proceeding or process ·within the j urisdiction of the Legis
lature of th is province, excepting only those wh ich arise or origi
nate , or are grounded on facts or events which originate or occur ,  
dur ing or  after the required attendance of  tl1 e person in (name of 
enacting province) . 

Proceedings in (name of enacting provmce) 

6 ( 1 ) .  Where a party to any proceedings in any court in (name 
of enacting province) causes a subpoena or other docu ment to be 
issued for service in another province or a territory of Canada, that 
party may attend upon a j udge of (The Court of Appeal , or of The 
Court of Queen's Bench , or of a County, or as the case may be) 
Court who shall hear and examine·· the party or the party's legal 
counsel , if any, and , upon being persuaded that the attendance in 
*NoTE : Schedule " A "  i s  not attached Amount of conduct money will have to be 

determined by each j urisdiction 
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(name of enacting province) of the person whose appearance is 
sought in this province 

I 

(a) is necessary for the due adjudication of the cause 0li 
proceeding in which the subpoena or other document' 
has been issued ; and 

I 
(b) in relation to the nature and importance of the cause 

or proceeding is reasonable ,and essential to the due 
administration of j ustice in this province , 

the j udge shall sign a certificate ·which may be in the form shown 
in  Schedule " B "  or to the l ike effect,  �nd shall cause the perso� 
having custody of th e seal of the court to' impress the court's seal 
thereon. 

(2) The certificate shall be either attached to the subpoena 
or other document or endorsed thereon. 

Non-application of A ct 
. 7 .  This Act does not apply to a subpoena or docu ment that is 

issued with respect to a criminal offence under an Act of Parliament. 
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SCHEDULE "B" 

�ERT I FICATE UN.DER 
INTERPROVINCIAL SUBPOENAS ACT 

I, . . . . . . . . . . .  < . . . . . . . . . . . . . . . . . . a judge of the 
(name of j udge) ' 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  certify that I have 
(name of superior, county or district court) 

heard and examined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
(name of applicant party or party's legal coun'sel) 

I 0 I • I I o 0 o I o o o '\ o o o o who seeks to compel the attendance of 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  to produce documents 
(name of witness) 

or other articles or to testify, or , both , in a cause or proceeding in  

(name of  enacting province) in the . . . . . . . . . . . . . . . . . . . .  

witness is to appear) 

(name of court in  which 

styled . . . . . . . . . . . . . . . . . . . . . .  . 
(style of cause or proceeding) 

I further certify that I am persuaded that the appearance of the 

said . . . . . . . . . . . . . . . . . . . . .  as a witness in 
(name of witness) 

' ' 

the said cause or proceeding is necessary for the due adjudication 
of the said cause or proceeding, and , in relation to the nature and 
importance of cause or proceeding is reasonable and essential to 
the d ue administration of j ustice in (name of enacting province) . 

The above mentioned Act makes the following provision for 

the immunity of . . . (section 5) . 
(name of witness) 

Dated this day of . . .  , 1 9  . . . 

(seal of the court) 

(signature of j udge) 
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APPENDIX 0 
(See Page 27) ' I 

Judicial Decisions Affecting Uniform Acts 

REPORT OF THE NoVA SCOTIA COMM'ISSIONERS 

This Report is made in response to 'the Resolution adopted at 
the 1 97 2  Conference and consists of a Schedule with a list of 
j udicial decisions and a stimmary of ea<;:h case. 

The Schedule was prepared by reference to the Table of lVIodel 
Statutes which appears at pages 1 6  and 1 7  of the 1 9 7 1  Proceedings, 
the 1972  Proceedings not being avail able at the time the Schedule 
was prepared . The Report covers the calendar year 1 972 only. 

August, 1973  

Graham D .  Walker, 
Local Secretary, for the 
Nova Scotia Commissioners. 
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JUDICIAL DECISIONS AFFECTING UNIFORM ACTS 

SCHEDULE I 

Accumulations Act 

1 .  Canada Permanent Trust Co. v. AfacFarlane et al. ( 197 l) 

27 D.L.R.  (3d) 480. This is a decision of the British Columbia 
Court of Appeal and involves the application of Sections 2 and 3 
of Chapter 2 of the Acts of British Columbia, 1 967 , an Act Respect
ing Accumulations. Sections 2 and 3 of Chapter 2 are the same as 
Sections 2 and 3 ·of the Uniform Accumulations Act. 

Th e  testator who d ied on October 1 9 ,  1 950,  by h is will made 
three bequests that gave rise to the appeal :  

' . 

( 1 )  He set aside one-half of  the residue of his estate as . "a  
First Special Trust Fund" and directed that the income 
therefrom be paid to h is wife until her death or re
marriage, with power to encroach on the capital to 
provide further for her care , comfort, hospital ' and 
medical services. After her remarriage he directed she 
should be paid $200 monthly during her life out of the 
income of that trust fund , wit}) power to encroach on 
the surplus income, if any , to provide for her care. The 
capital of the first special trust fund and income not used 
for those purposes were to fall into and form part of 
" the ultimate residue" of h is estate. 

(2) He provided that h is three daughters should each re
ceive during her l ife , the income from her one-third share 
of the ultimate residue with power to entroach on the 
capital of each daughter' s share for her maintenance and 
benefit. 

(3) Upon the death of his last surviving daughter his trustee 
was to stand possessed of the capital and inc<;>me of the 
ultimate residue in trust for "such Protestant homes or 
institutions for the care and welfare of children of [sic] 
my trustee in its absolute and uncontrolled discretion 
shall select to share therein" . 
The widow remarried in 1961 ,  and the three daughters 

survived him ; one, Mrs. Kathleen R. Vanderlake, died on 
November 14 ,  1 968.  

The Court after determining that the gift of the ultimate 
residue was a good charitable gift and that the income from the de-
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ceased sister's share was to be paid to the surviving sisters after her 
death vvas required to dispose of the questio.n ,of the surplus income 
of the first special trust fund after the remarriage of the· widowj 
Under the B . C  Act the lawful period for accumulations is twenty-' 
one years after the death of the testator, which period expired on 
October 1 9 ,  1 9 7 1 .  Thus the Court held that the accumulations with 
income therefrom up  to October 1 9 ,  1 9 7 1 ,  fell into the ultimate 
residue of the estate as capital under the terms of the wil l .  Thus on 
this portion the two daugh ters get only the income produced by 
the addition to the capital of the residue. The Court determined 
that to accumulate surplus income after October 19 ,  1 9 7 1 ,  would 
be contrary to the Accumulations Act, 1 967 , and that the surplus 
income and income therefrom and the surplus income from the 
lawful accumulations after October 19 ,  1 97 1 ,  were to be paid to 
the persons entitled to the income of the residuary estate, in this 
case, the two daughters or the survi,ror of them during their 
respective l ives. In arriving at this conclusion , the Court fol1owed 
In  re Hawkins, Wh-ite v. White, [ 1 9 16) 2 Ch . 570 .  The reasoning of 
the Court in  that case on the point in question was approved and 
applied by l\1 iddleton ,  J .  A. in Re Fulford ( 1926) , 59 O.L. R. 440 . . 

Bills of Sale 

2 .  Humfrey et al .  v. Hickey et al. ( 1 9 72) 25  D.L.R.  (3d) 224, 
Alberta Supreme Court, Appellate D ivision , Alberta Bills of Sale 
Act. The question arose in this case as to ,;_,ho had priority over the 
execution of certain goods. The chattel mortgagees or the execution 
creditors. The claim of the execution creditors arose after the 
chattel mortgagees h ad been granted a chattel mortgage but 
before they had registered it pursuant to th e provisions of the Bills 
of Sale Act. The writ was issued by the execution creditors after 
the chattel mortgage had been registered. Resolution of the ques
tion was centered on an interpretation of subsection (2) of Section 
3 of the Alberta Bills of Sale Act which reads as follows : 

" (2) The sale or mortgage and the bill of sale, if any, evidencing the 
sale or mortgage take effect, as against <Creditors and such subsequent 
purchases or mortgages, only from the registration of the bill of sale." 

This provision is basically the same as subsection (2) of Section 4 
of the Uniform Act. The Court held that this provision did not 
destroy the com mon law rights unless there is a failure to register 
within the prescribed time or other defaul t  in statutory require
ments for a valid bill of sale. The subsection operates in the period 
of time following the execution of the mortgage and prior to its 
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registration. If ,  during this period of time,  a creditor comes into 
existence, or there is in good faith for valuable c<;msideration ' a 
purchase or mortgage , the subsequent registration of the chattel 
mortgage does not have the full effect otherwise attributable to it 
and its priority is lost as against such intervening rights. I t  does not 
operate to create new rights for persons whose claims or interests 
arOS\= before the execution of the mortgage , and in particular it 
does not invest the inchoate rights of an exi'sting creditor with 
new powers over his debtor and rights against those who deal 
honestly with h im.  The Court thus held that . the security of the 
chattel mortgagees had priority over the claims, of the execution 
,creditors. 

3 .  Re Goverde (1972) 26 D.L.R. (3d) 7 1 ,  Supreme Court of 
Ontario in Bankruptcy, B ills of Sale and Chattel M ortgages Act, 
R.S.O. 1 970,  Chapter 45. 

The I ndustrial Development Bank received 1 a chattel mortgage 
the clauses of which referred to chattels or interest of any nature 
whatsoever in chattels. Since the Ontario B ills of Sale and Chattel 
Mortgages Act makes a distinction between goods and chattels ,  i t  
was alleged by counsel for the trustee that �he clauses were not 
wide enough to include all the inventory of debtor. The Court was 

. of the opinion that the terms goods and chattels are synonymous 
and that the use of both terms in the Act is redundant and thus the 
word chattels in the chattel mortgage was wide �nough to include 
all of the personal property of the debtor which is properly the 
subj ect matter of a chattel mortgage. 

4. Re Guaranteed Hardware Co. Ltd. (1 972) 27 D .L.R.  (3d) 557  
Ontario Supreme Court in  Bankruptcy, Ontario Bills of Sale and 
Chattel Mortgages Act, R .S.O. 1970 ,  Chapter 45 . 

. The Industrial Development Bank was given a chattel 
mortgage which was executed by one person in two capacities , 
namely as president and secretary of a company. The borrm\ring 
resolution authorized the execution of the documents by any 
two officers or directors acting together or any officer acting with 
any director of the company. The Court thus held that the execu
tion by one party in two capacities was not in accord with the 
borrowing resolution since i t  required two separate persons to 
sign the documents. The question was raised whether or not this 
was a clerical error or omission as referred to in  Section 10  of the 
Bills of Sale and Chattel Mortgages Act. Section 1 0  reads as 
follows : 
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"10. A mortgage or conveyance is not invalidated by reason only of 
clericql errors or omissions therein or in any prescribed form relating thereto 
or in the affidavits of execution and bona fides unless such errors or omissions 
are calculated to mislead or deceive or have the effect of misleading or 
deceiving" 

· I · 
Section 1 0  of the Ontario Act is substantially the same as Section 
22 of the Uniform Act. The Court had no' d ifficulty in determ i n ing 
that the failure to have the mortgage executed by the proper 
signing officers \Vas not a derical errdr or omission since cou nsel 
for the B ank conceded this argument. 

5 .  Re lvfacDonald and Cowtun ( 1 9 7 2) 28 D.L.R.  (3d) 380, 
1\ I anitoba Queen' s Bench , M anitoba Bills of Sale Act, Section 
1 2  (1) . Subsection (1)  of Section 1 2  of the l\ I anitoha Bills of Sale 
Act requ ires th at a registered bill of sale th at evidences a mortgage 
of chattels ceases to be valid after the expiration of three years 
from its registration . . . unless before the expiration of that 
period a renewal statem ent in the form in the Schedu le to the 
Act is registered in accordance with Section 1 2 . This subsection 
is the same as subsection (1)  of Section 1 1  of the ' Uniform Bills 
of Sale Act. An action was brought for discharge of a land mort
gage and for a declaration that a ch attel m ortgage was i nvalid 
as against subsequent creditors because i t  h ad not been renewed 
in accord ance with the Act. The Court did not consider the ques
tion of the validity of the chattel mortgage as against subsequent 
creditors and ref�sed to order a discharge of the land mortgage. 
Both a land mortgage and a chattel n1ortgage were executed on 
the same clays and recorded. The l and mortgage contained a 
provision stating that it would not be discharged until all moneys 
due u nder the chattel mortgage dated the same date ·were paid . 
The Court held that the special provision tying the land mortgage 
to the ch attel mortgage was a valid c0ven ant binding upon the 
applicant and his assignees and that they were not entitled · to a 
discharge of the land mortgage until the amount owing und er the 
chattel mortgage was also paid . 

6. Re Canadian Tabulating Card Co. ( 1 9 7 3) 29 D .L.R.  (3d) 
1 56, Ontario Supreme Court in Bankruptcy, Ontario Bills of Sale 
and Chattel l\1 ortgages Act, R.S.O. 1 9 7 0 ,  Ch apter 45.  

On April 1 7 ,  1 969,  the debtor gave a chattel mortgage 1.0 
Can adian Acceptance Corporation Limited u po n  certain assets. 
The chattel mortgage was registered on April 1 8 ,  1 969 , a renewal 
sta tement of the chattel mortgage was not registered with in tht 
thirty days prior to April 1 8 ,  1970,  as required by subsection (1 1:  
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of Section 25 .  On ) une 4, 1 97 1 ,  a renewal statement was filed 
pursuant to leave granted by a County Court Judge of the 
Judicial District of York. The mortga9or made an assignment in 
bankruptcy on August 1 6, 1 9 7 1 .  Canadian Acceptance Corpora� 
tion Limited notified the trustee in banktuptcy that it did not 
assert any right to the assets upon which the chattel mortgage 
was granted . The Court ruled that subsection ( 1 1 )  of Section 25  
of the Ontario Bills of  Sale and Chattel Mortgages Act did not 
apply where the mortgagee was not asserting the validity of the 
mortgage. Subsection (1 1 )  of Section 25  deals with the registration 
of renewals after the statutory period has expired and the effect 
thereof. Subsection ( 1 1 )  is equivalent to subsections (1) and (3) 
of Section 21 of the Uniform Act. ' 

7 .  Re Down and United Dominion Irivestrrients Ltd. ( 1 973) 29  
D.L.R.  (3d) 595 ,  · Manitoba Queen 's Bench in Bankru.ptcy, 
:Manitoba Bills of Sale Act, R.S. M .  1 970,  Chapter B40. 

1\:Iotion was made to the �ourt for an order declaring, that a 
chattel mortgage made by the bankrupt, as mortgagor, and the 
respondent as mortgagee,  dated January 6,  1 972 , and registered 
in the County Court of Winnipeg on January 1 7 ,  1972 ,  is void as 
against the appl icant on the grounds set forth in the notice of 
motion. The bankrupt is a construction company. The chattel 
mortgage covers one automobile, seven trucks, two tractors and 
a motorized crane. The Court found that the transaction was 
bona fides and in the course of business of the mortgagor and 
the respondent and that the creditors of the bankrupt were in 
no way prej udiced . .  

The applicant's first ground that the affidavit of bona fides 
contained in the chattel mortgage was not properly sworn was 
based on the fact that in the registered copy of the chattel mort� 
gage the affidavit of bona fides was lacking the signature of the 
respondent's representative , who purportedly swore .the affidavit 
before a commissioner of oaths. It  was established by evidence 
that the respondent's representative did actually swear and sign 
the affidavit of bona fides before the commissioner. The copy of 
the chattel mortgage in possession of the respondent bore the 
signature of the respondent's representative. The signature of 
the respondent's representative was inadvertently omitted from 
the affidavit of bona fides on the copy registered in the County 
Court of Winnipeg. The applicant' s second ground that the 
affidavit of bona fides does not d istinguish between the two 
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classes of consideration mentioned in section 6 of the Bills of 
Sale Act, that is, (a) an ascertained amount due or accruing due, 
0r {b) a present advance , is based on the fa(:'t that in th'e affidavit 
of bona fides the respondent's representative says in part : I, 

"That the amount set forth in the said B ill of Sale by way of Mortgage 
as being the consideration therefor is j ustly due or accruing due from C.H B 
Limited the Mortgagor to United D ominions I

'
nvestments Limited the 

M ortgagee or is a present advance being made by United D om inions I nvest
ments Limited the mortgagee to C H B Limited the Mortgagor." 

The applicant's  third ground is that the description of the motor 
vehicles contained in Schedule "A" a�tached to the chattel mort
gage does not comply with Section 1 1  �f . the Bills of Sale Act in 
that it  describes the chattels by serial numbers only and does 
not give the engine numbers. 

The relevant Sections of the Manitoba Bills of Sale Act are 
Sections 6 ,  1 1  and 23. Section 6 of the Manitoba Act is word for 
·word the same as Section 6 of the U rtiform Act except it is one 
paragraph rather than being broken as is the Uniform drafting. 
Section 23 of the Manitoba Act is almost identical with Section 
2 1  of the Manitoba 1 9 5 7  Act. Section 21  of the Manitoba 1957 
Act is word for ':vord th e same as  Section 2 2  of the Uniform Act. 
For all intents and purposes, Section 23 of the l\Ianitoba Act is 
the same as Section 22 of the Uniform Act. Section . 1 1  of the 
Manitoba Act d iffers from the provisions of the . Uniform Act in 
that the M anitoba Section 1 1  requires the inclusion of the engine 
number and the serial number of the vehicle, while subsection (3) 
of Section 9 of the Uniform Act merely requires the inclusion of 
the serial number of the vehicle. 

As to the second ground , the Court held that Section 6 of the 
Act does not make it mandatory to distingui sh between the 
classes of consideration therein mentioned .  As to the first. ground, 
the Court h eld that the affidavit of bona fides was in fact signed 
by the respondent's representative at the time  the jurat was 
completed and the chattel mortgage was , in fact, accompanied 
by an affidavit as required by Section 6 of the Act. The Court 
pointed out that it is important to 1iote that Section 6 of the 
Manitoba Act does not contain the words "when presented for 
registration" which were present in the relative Sections of the 
statutes of other Provinces considered in cases to which the Court 
referred. Further the Court found that the omission of the signa
ture of the respondent's representative on the registered copy 
of the chattel mortgage is within the ambit of the words "defect, 
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irregularity, omission or error" found in Sectjon 23. The Court 
further found that th� omisssion did not actually mislead any 
person whose interests were affected by the document. 

, I 

In  regard to the third ground , the Court found that the 
omission of the engine numbers could be cured by Section 23  of 
the Act and that the omission 6f engine numbers .did not actually 
mislead any persons whose interests were affected by the docu
ment. 

In interpreting the 1957  change (Section 21 )  and Section 23  
of the 1970 revision , the Court came to the conclusion that this 
was a fresh statement of the law and a further broadening of an 
already broad curative Section. The Court ruled that it was ' a 
remedial Section and should be given a libeni.l, inter,pretation so as 
to achieve the plain int�nt of avoiding, in proper �ases, the hard:
ship which would otherwise result from mistakes. "One should 
avoid the temptation to apply the older cases decided on less 
liberal and sometimes quite different curative sections . . . .  I would 
give it a liberal and not a narrow' or restrictive interpretation ' in 
bona fide transactions where no one has been misled. Here if  
respondent's security were voided it would suffer the loss of  the 
moneys honestly lent to ' the mortgagor and the unsecured creditors 
would reap a windfall on technicalities." 

In interpreting the provisions of the M anitoba Act, the Court 
distinguished cases from Nova Scotia,  Saskatchewan , Alberta 
and Ontario. Sections 6 and 23 of the Manitoba Act, read as 
follows :  

"6 . Where a bill of �ale, oth.er than a bill of sale within the scope of 
section 5 ,  is given to secure the payment of an ascertained amount due or 
accruing due from the grantor to the grantee or the payment of a present 
advance being made by the grantee to the grantor, it shall be accompanied 
by an affidavit of the grantee, or one of several grantees, his or their agent, 
stating that the amount set forth in the bill of sale as being the consideration 
therefor is justly due or accruing due from the grantor to the grantee or is a 
present advance being made by the grantee to the grantor, as the case may 
be, and that the bill of sale was executed in good faith and for the purpose of 
securing to the grantee the payment of that amount, and not for the purpose 
of protecting the chattels therein mentioned against the creditors of the 
grantor or for the purpose of preventing them from recovering any claims 
that they have against the grantor." 

"23 A document to which this Act applied is not invalidated, nor is its 
effect destroyed, by reason only of a defect, irregularity, omission or error 
therein or in the execution or attestation thereof unless, in the opinion of the 
court or judge before whort1 a question relating thereto is tried, the defect, 
irregularity, omission or error has actually misled some person whose in
terests are affeCted by the document." 
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8. Re Royal Inns of Canada Ltd. ( 1973) 30 D .L.R. (3d) 1 63, 
Ontario Supreme Court in Bankruptcy, Ontario Bills of Sale and · Chattel l\Iort.gages Act, R.S.O. 1 970 ,  Cha'pter 45.  

' 
. I . ' 

This case dealt with an interpretation of Section 22 of the 
Ontario Act , namely where instruments ,are to be registered. 
·when the instruments are io be registered , in the case of a county , 
the instrument is required to be reg�stered v,rithin five days from 
the execution thereof and where the instrument is required to be ' 

registered in a district, it shall he registered within ten days from 
the execution thereof. The Court. held that in this particular case 
that the five day period was applicable and that. the docu ments 
were void not having been registered in the proper place within 
the ti me specified . 

Bulk Sales 

9. Pizzolati & Chittaro ]Y[anufacturing Co. Ltd. v. J..1ay et al. 
( 1 972) 26 D.L.R.  (3d) 274, Ontario Court of Appeal , Bulk Sales 
Act, R.S.O. 1 970, Chapter 52 .  

The defin i tion of "creditor" in The Bulk Sales Act, Cbapter · 52 
of the Revised Statutes of Ontario, 1 970  is word for word the 
same as the definition used in the Uniform Act. The. Court held 
that a person having an unliquidated claim for damages does not 
.fall ·within the definition set forth in th is Act. In add ition,  the 
Court held that the reference to the Bankruptcy Act (Canada) 
in subsection ( 1 )  of Section 1 2  of the Ontario Act, which is the 
same as subsection (1)  of Section 14 of the Uniform Act, was 
procedural only and did not have the effect of expanding the 
meaning of the word "creditor" . 

Conditional Sales . 

10. Lochead v. Trans Canada Credit Corp. Ltd. ( 1972) 28 
D .L .R .  (3d) 64 , Ontario Court of Appeal, Conditional Sales Act, 
R.S.O. 1970 ,  Chapter 76.  

In  1 970 a Mr. and Mrs.  Smith borrowed money from Trans 
Canada Credit Corp. Ltd . and gave the Corporation a promissory 
note and a chattel mortgage. In  April, 1 97 1 ,  Lochead sold a colour 
television set to M rs. Smith under a conditional sales contract. 
In  J une, 1 97 1 ,  Mrs.  Smith gave the colour television set to Trans 
Canada Credit Corp. Ltd . in partial payment of the debt. The 
conditional sales contract was not registered. The Court held that 
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Trans Canada Credit ;was a "subsequent pu'rchaser" withi n  the 
meaning of subsection (1 )  of Section 2 of The Conditional S ales 
Act and since the conditional sales contract was not registered , 
the transaction was good as against Lochead. The equivalent 
provisions in the Uniform Act to subsection (1)  of Section 2 of the 
Ontario Act is Section 3 and subsections (1) , (2) p.nd (3) of Section 
4 .  It  is interesting to note tha't the Uniform Act under clause (m) ,  
subsection (1) of Section 2 contains a definition of 1 'subsequent 
purchaser" while the Ontario Act does not. I do not think that 
the addition to the Ontario Act of the definition of "subsequent 
purchaser" would affect this particular case since the interest in 
the goods is acquired only because the conditional sales contract 
had not been registered. 

1 1 .  General Motors A cceptance Corp. of Canada Ltd. v. Carl .B.  
Potter Ltd. (1972) 28 D .'L. R. (3d) 243 , Nova Scotia Su preme Court, 
Trial D ivision , Conditional Sales Act, R.S.N.S. 1967 , Chapter 48. 

This case involves the application of Section 5 of the N ov a  
Scotia Conditional Sales Act. Section 5 reads as follows : ' 

"5 . If the goods are delivered to a trader or other person and the seller 
expressly or impliedly consents that the buyer may resell them in the course 
of business and the trader or other person resells the goods in the ordinary 
course of his business, the property in the goods' shall pass to the purchasers 
notwithstanding this Act." 

The equivalent Section in the Uniform Act is Section 9 and 
reads as follows : 

"9. Where a sel'ler of goods expressly or impliedly consents that the 
buyer may sell them in the ordinary course of business and the buyer so sells 
the goods, the property in the goods passes to the purchaser from the buyer 
notwithstanding the other provisions of this Act." 

In my view the headnote to the case adequately summarises 
it and sets forth the application of Section 5. The headnote reads 
as follows : 

"M sold a truck to S under a conditional sales agreement which was duly 
registered under the Conditional Sales Act, R S.N S. 1967, c. 48. , As M knew 
S was closely associated with a company, S Ltd. , which was in the business 
of dealing in motor vehicles, and to M 's knowledge S had often bought 
vehicles from M for resale. The truck was sold in the ordinary course of the 
business of S Ltd. to P, who took it without notice of the encumbrance in 
favour of M On an application by an assignee of the conditional sales agree
ment to determine the ownership of the truck, held , under s. 5 of the Con
ditional Sales Act, providing that if goods are delivered to a trader and the 
seller expressly or impliedly consents,. that the buyer may resell them in the 
course of business, and the trader does resell them in the ordinary course of 
business, the purchaser from the trader takes a good title, S was a tr.ader in 
his own right and as M knew of this circumstance he had impliedly con
sented to a resale by S either on his own behalf or through S Ltd. Conse
quently, P was entitled to the protection of s. 5". 
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Contributory N eg/2 gence 

, 1 2 .  Houle et al. v. British Columbia Hydro and Power A uthority 
(1973)  29 D . L . R .  (3d) 5 10 ,  British Cohw1bia Suprem� Court1 
Contributory Negligence Act,  R .S .B .C .  1 960, Chapter 74. ' 

The jury assessed damages in  respect of an accident at I 
$50 ,000.00. I t l imited the blame for negl igence of the defendant to 
10% and that of one of the plaintiffs , at 1 5 o/r .  For the remaining 
7 5 %  of responsibility for th e accident, the j ury assigned no blame 
at all .  The Court held that the "damage or loss" referred to in 
Section 5 of the Contribtttory Negl igence Act caused by the f�ult 
of two or more persons is only 2 5 %  of the total damage suffered 
and to only that 2 5 <1c_. can the act or the righ t of contribution apply.  

13.  Northern Helicopters Ltd. v.  Vancouver Soaring Association 
et al. ( 1 973)  3 1  D .L.R. (3d) 32 1 ,  British Columbia Supreme Court 
-Contribu tory Negligence Act, R S. B .C .  1960, Chapter 74. 

I 

The action in this case arose out of a coll ision in mid-air be
tween a hel icopter and a gl ider at Hope Mountain: in  1 969. Both 
aircraft fel l  to earth and both pilots were ki11ed . The Court found 
that both pilots had been negligent and thus had contribu ted .to 
the accident. The Court held that legislation relating to apportion
ment of fault and l iabi li ty ,  namely, the Contributory Negligence 
Act of British Columbia falls within the expression "pr�perty and 
cjvil rights" of Section 92 (13)  of the B.N.A.  Act and that since the 
Parliament of Canada had not enacted·  legislation relating to the 
apportionment of fault  in mid-air coll isions, the Provincial legis
lation appl ied until such time as it is superseded by the Federal 
legislation 

Devolution of Real Properly 

14. Re Courtney and llfackie ( 1972) 23 D.L.R.  (3d) 564, · sas
katchewan Queen's Bench-Devolu tion of Real Property Act, 
R.S.S. 1965 ,  chapter 1 25 .  

The Executor beneficiary o f  a n  estate transferred to himself 
real property belonging to the estate without the consent or know
ledge of his co-beneficiary . He then made application under Section 
1 2 (2) of tbe Saskatchewan Devolution of Real Property Act for 
approval by the Court of the transfer. Section 1:2 of the Sas
katchewan Act is the same as Section 1 2  of the Uniform Devolution 
of Real Property Act. The Court refused approval of the transac
tion on a number of grounds some of which were that the applica-
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tion was ex post facto , 1the sale not one to the advantage of the 
persons beneficially interested therein and further the sale was not 
for the purpose of distribution only. 1 

Evidence 

1 5 .  Rayner v. Rayner ( 1972 )  26 D.L. R. (3d) 1 69 ,  Ontario 
Court of Appeal-Evidence Act, R.S .O.  1970 ,  Chapter 1 5 1 .  

The plaintiff brought a n  action for custody and interim ali
mony. She refused to answer certain questions on cross-examina
tion on the grounds that the action v,ras a " proceeding instituted 
in  consequence of adultery" . The Master did not agree nor did ti-le  
Ontario Court of Appeal . The Court held that, al thqugh th ere was 
an allegation of adultery in the statement of claim ,  i t  was not 
sufficient to bring the case into the class of actions " instituted in  
consequ ence of ad ultery" as provided by Section 1 0  of the Ontario 
Evidence Act. 

1 6. General Host Corp. v .  Chemalloy :Minerals Ltd. et al ( 1972)  
27  D .L.R.  (3d) 561-0ntario H igh Court, Evidence Act , R.S.O. 
1970, Chapter 1 5 1 ,  Section 55 .  

This decision is a long and i nvolved one. There i s  attached at 
end of the j udgment in  the reports an opinion by the Court 
deal ing v,rith firstly, cou rt reporters and secondly,  with proof of 
documents .  In the comments on proof of docu m ents, the Court 
points out that there were comparatively few original documents 
tendered and th at the hulk of the exh ibits were printed or photo
static copies of originals held elsewhere. The Court ' makes the 
following points : 

(1) The onus of proof of a document by a copy lies on the 
party who proffers i t  in  evidence 

(2) I f  that onus is not met, the Court has no po·wer to 
admit  a document unless : 

(i) i t  is  agreed by the parties previously or at the time,  
that the copy may be accepted as evidence of  the 
original , or 

(ii) steps u nder s .  55 of the Evidence Act, R.S .O.  1970  
c.  1 5 1 ,  have been taken and a notice to admit i n  
Form 42  to t h e  Rules o f  Practice h as not been met 
with a notice of dispute under s .  5 5. (2) . 
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(3) The copy i n  the absence of evidence explaining its 
cond i t io n  must JJe a fair c�p�, and not , manifestly 
imperfect. 

(4) An ag reement to admit  on ce acted on l)y the Court 
cannot he ·wi thdrawn v.rithou.t leave. 

Fatal A ccide1lls 
17. Ilwwryluk et al v. Hodgzns ( 1973 ) 29 D .L.R. (3d ) 403 . I 

Ontario Court of Appeal--Fatal Accidents Act , R.S 0. 1970 
, I 

Ch apter 1 64. , . 

I n  th is case the point to he decided \vas \vhether the benefits 
payable to the 1:vidow and ch i ldren of the deceased Hawryluk 
pursuant to the Canada Pension Plan,  1964-65 (Can ) Chapter 5 1 
(now R.S C 1 970 ,  Chapter C-5)  are sums pa id or payable on the 
death of the deceased under a contrac t of i nsurance Su bsection 

(3) of Section 3 of The Fatal Accidents Act of Ontario states as 
follows : 

"In assessing the damages in an action brought under this Act there shall 
not be taken into account any sum paid or payable on the death of the 
deceased or any future premiums payable under a contract of insurance ". 

The Court ruled that benefits u nder the Canada Pension Plan 
are to be taken i n to account  in assessing damages u nder The 
Fatal Accidents Act as they are not payal >le under a 'con tract of 
insurance. The Court made this ruli ng i n  spi te of the definition 

of " insurance" in tb e I nsurance Act,  R.S.O. 1 960, Chapter 1 90. 
The Court stated "The statutory right to the  rece ipt of a benefit 
u nder the Canada Pension Plan arising from the fact that in
voluntary contributions are extracted from the contribu tor re
gardless of h is 1:v ishes with respect th ereto , cannot be equa ted to 
what ·wou ld he the resuli. to a person making volun tar ily a pay
ment which he was free to make or t

.
o refrain from n;aking an 

acceptance of an offer u niYersal in  i ts form and available to all 
who make ihe  election to pay the contribution " .  

Compare subsection (3) o f  Section 3 of the  Ontario Act with 
Section 8 of the Fatal Accidents Aq adopted by the Conference 
i n  the year 1964. Seci ion 8 reads as fallows : 

"8. In  assessing damages in an action brought under this Act there shall 
not be taken into account, 

(a) any sum paid or payable on the death of the deceased under any contract 
of insurance or assurance, whether made before or after the coming into 
force of this Act; 

(b) any prem ium that would have been payable in future under any contract 
of insurance or assurance if the deceased had survived ; 
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(c) any benefit or right t6 benefits, resulting from the.death of the deceased, 
under The vVorkmen's Compensation Act, or The Socia l Allowances 
Act, or The Child Welfare Act or under any other Act that is enacted by 
any legislature, parliament, or other legislati�e authority and that is of 
similar import or effect ; 

(d) any pension, annuity or other l?eriodical allowance accruing payable by 
reason .of the death of the deceased ; and 

(e) any amount that may be recovered under any statutory provision 
creating a . special right to bring an action for the benefit of persons for 
whose benefit an action may be brought under this Act." 

18 .  �Meeks v. White ( 1 972) 2 7  D L.R.  (3d) 68 1 ,  Nova Scotia 
Supreme Court, Trial Division--Fatal I nj t�ries Act, R.S .N.S. , 
1967 , Chapter 1 00. 

This ·was an action brought  by the admi riistratrix of the estate 
of her late husbancj. under the provisions of the 'Fatal I nj uries Act, 
for the benefi t of herself. and the chi ld of the deceased . The de
fendant admitted l iabil ity and all that remained for th e court to 
do was assess and determine the dam ages and apportion them 
between the vvidmv and the daught,er .  Subsection (2) of Section , 4 
of the Fatal I nj uries Act reads as follows : 

"4(2) I n  assessing the damage in any action there shall not be taken 
into account any sum paid or payable on the death of the deceased, whether 
by way of pension or proceeds of insurance or any, future premiums payable 
under any contract of assurance or insurance."  

In  interpreting this  provision the court took the vie\v that the 
proceeds of Canadian Forces superannuation supplementary 
death benefit provided for and described by Part I I  of the Cana
dian Forces Superannuation Act, R.S C. 1970 ,  Chapter C-9 , 
should not be deducted from any capital ized sum .  I n  addition , 
the court took the view that  pa'yments made under the Canada 
Pension Plan should also not be deducted from any capital ized 
sum since in  the court's view this \vas a pension within the mean
ing of subsection (2) of Section 4 

Interpretation A ct 

19 .  Kluz v. Jvfassey-Ferguson Ji'innnce Co. of Canada Ltd. 
(1972) 2 7  D.L.R.  (3d ) 496 , Saskatchewan Court of Appeal
Interpretation Act, R.S S. 1 965 ,  Chapter 1 .  

Clauce (c) of subsection ( 1 )  of Section 2 3  of the Saskatche\van 
Interpr�tation Act states that, 

"23 -(1 ) Where an Act or enactment is repealed in whole or in part 
or a regulation revoked in whole or in part the repeal or revocation does not : 
(c) affect any right, privilege, obligation or liability acquired, accrued, 

accruing or incurred under the Act, enactment or regulation so repealed 
or revoked ;" 
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Clause (c) of subsection ( 1 )  of Secti on 23 of the Uniform Act is 
substantially the same. A port ion of the Saskatchewan Limitation 
of Civil Righ ts Act ,  R.S S. 1965 ,  Chapter 103 was rep�aled in  1 970 
by Chapter 37 and a ne\v portion substituted for ti1 e  poriion 
repealed . The port ion substi tuted began \vi th t.h e  words " Not
withstanding anyth ing i n  tl1 i s  or any cHheli Act" .  The cou rt held 
that the am�ndment was a procedural section and that since it 
started o u t with the words i t  d id ,  . the new procedure was sub
stitu ted for the old proced ure even though steps may have been 
taken u n der the old proced ure a nd that clause (c) of su bsection 
( 1 )  of Section 23 of the I nterpretation Act did not apply 

19 .  J.lfarble Center Ltd. v. Kenney Con 'ilruction Co . Ltd. et al 
( 1 97 3) 29 D .L R. (3d) 64, Cou n ty Court of Halifax , Nova Scotia 
-Interpretation Act ,  R S . N  .S. 1 967 , Chapter 1 5 1  

To determine the  meaning of the Nova Scotia l\ f echanics' 
Lien Act, the J udge resorted to su bsection (5) of Section 8 of the 
Nova Scotia J nterpreta t ion Act I n  doing so he made reference 
to Section 1 1  of the Uniform Act which Sect ion s ta tes that 
" Every enactment shall be deemed remedial , and shall be given 
such fa ir , large and l iberal construction and in terpretation· as 
best insu res the attain men t of i ts objects" . The comment on the . 
two Acts is set forth at page 70 of the deci sion and reads as 
fol lows . 

"The Interpretation Act, R .S.N.S 1 967,  c 1 5 1 ,  s. 8, gives the general 
rule that ought to be appl ied when a qt1estion of statutory construction 
arises, i e ,  when the text in question cannot be given its l i teral meaning 
according to the common understanding of language and the accepted rules 
of grammar, the 'Golden Rule' This can happen because the text has no 
literal meaning - it is ambiguous or otherwise obscure, or does not make 
sense - or because it is in conflict with some enactment or is absurd in the 
legal sense Our provision is m uch more detailed than the Uniform Act [see 
Conference of Com m issioners on Un iform ity of Leg islation in Canada , Model 
Acts Recommended from 1918  to 1 961 inclusive (1962) ,  p 155 ,  s 1 1].: 

(5) Every enactment shall be deemed remedial and interpreted to insure the 
attainment of its objects by considering among other matters: 

(a) the occasion and necessity for the enactment ; 

(b) the circumstances existing at the time it was passed ; 

(c) the mischief to be remedied ; 

(d) the object to be attained ; 

(e) the former law, including other enactments upon the same or 
similar subjects; 

(f) the consequences of a particular interpretation; 

(g) the history of the legislation on the subject. 

Some of these considerations arc hardly discoverable by me with the 
means at my disposal at this date Mechanics' liens were in use in the United 
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States before they were adopted i n  Canada and the initial Acts i n  this 
country show some sopliisticated legal devices from the first. The particular 
provision to be interpreted in the instant case is the .result of the interaction 
of various Legislatures and Courts in Canada� but it may have had its 
remoter origins in the United States or elsewhere. It is only by considering 
the history of the legislation on the subject and its interaction with litigation 
that I can hope to recover any of the elements specified in Interpretation 
Act, s. 8(5)." · 

The court then considered extensively the h istory of the various 
Mechanics' Li'ens Acts in Canada and cases interpreting them. 
At page 84 the court continues, 

"There remains the problem of the construction of s. 16 of our Act. The 
cases cited show that the text is sufficiently ambiguous to require the guidance 
of the Interpretation Act, s. 8 (5) .  I have considered the headings in clauses (e) 
and (g) of that subsection. Chapter 1 of Macklem and Bristow's Mechanics' 
Liens in Canada (Toronto, Carswell, 1962) gives a general review of the 
matters covered 'by clauses (a) to (d). I would state the 'objects of the Act 
shortly to be: to provide· security for workers, builders and suppliers against 
dishonest or insolvent owners and contractors ; to provide a simple and cheap 
procedure to realize the security; and to prevent preferences among creditors 
of the same class. This leaves clause (f) , 'the consequences of a particular 
interpretation', to be considered." 

· 

at page 8 5 ,  

"Accordingly, I have com� t o  the conclusion, although with considerable 
hesitation, that the doctrine of Re Northlands is to be preferred. Rather than 
'tossing a coin' (as one eminent jurist has suggested for this kind of case) , 
I have gone into the background of the law at some length and tried to apply 
the I nterpretation Act to this case in order to make manifest to the parties 
how evenly balanced are the arguments in favour of either view and ac
cordingly what difficulty any Court, including a Court of appeal, would have 
in coming down on one side or the other except on a policy basis such as is 
contemplated by I nterpretation Act, s. 8(5)." 

The case referred to .by the .  court in the immediate foregoing 
paragraph is Re Northlands Granding & Earth Moving Co. Ltd. 
(1960) , 24 D.L. R. (2d) 768. 

Reciprocal Enforcement of Maintenance Orders 

20. Re Katz and Kaye (1972) 27 D .L.R. (3d) 33 , , Ontario 
Court of Appeal-Reciprocal Enforcement of Maintenance Orders 
Act, R.S.O. 1970, Chapter 403. 

This case involved an appeal from an order dismissing an 
application to set aside registration of a foreign judgment under 
the Reciprocal Enforcement of Maintenance Orders Act. Among 
other things it was argued that subsection (3) of Section 2 of the 
Act required the registration of the j udgment in the Provincial 
Court and that no other relief was open to the respondent following 
registration of the judgment. The Court did not agree but stated 
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that registration under the Act was one procedure to enforce a 
j udgment for maintenance but not the only one. Subsection (3) 
·of Section 2 reads as follows : 

" (3 )  A copy of an order registered in the Supreme Court under sbb
section 1 may be filed in the provincial court (family division) having j uris
diction where the person ordered to pay the alimony or maintenance resides 
and , when so filed, it shall be enforced in the' same manner as an order made 
in that court under The Deserted Wives' and Children's Maintenance Act." 

Testators Family Maintenance 

2 1 .  Re Beasley and Willet ( 1972) 23  D .L.R. (3d) 366, New 
Brunswick Queen's Bench-Testators Family Maintanance Act, 
1 959 (N .B .) Chapter 14. 

This case involved an application by the adopted daughter of 
the deceased for maintenance pursuant to the New Brunswick 

. Testators Family Maintenance Act vyhere the will not only pro
vided nothing for her but specifically stated that for reasons well 
known to the adopted child no bequest has been made to her. The 
court was satisfied that the petitioner was a child and dependent 
within the meaning of the New Brunswick Act. The definition .of 
child and dependant in the New Brunswick Act are the same as the 
definitions in the Uniform Act. The authority for the Judge to 
make an order under the Act is set forth in Section 2 'of the New 
'J3runswick Statute which is the same as subsections (1) , (2) and 
(3) of Section 3 of the Uniform Act. Subsection (1)  of Section 2 
authorizes the Judge to "order that such provision as he deems 
adequate shall be made out of the estate of the testator for the 
proper maintenance and support of the dependants, or any of 
them" . In  arriving at its decision the court applied the reasoning 
of Mr. Justice Duff (as he  then was) in Walker v. McDermott, 
[1931]  1 D .L.R. 662. The Court ackno\vledged that although Mr. 
Justice Duff was . 

interpreting the Testators Family M aintenance 
Act, R.S .B .C .  1924, c. 256 ,  which contained the words, "adequate, 
just, and equitable" and that the New Brunswick Statute did not 
contain the words "just and equitable" ,  the general principles were 
still applicable. In  the final result, the Court interpreted the word 
"adequate" used in both the New Brunswick Statute and the 
Uniform Act as if it were "adequate , j ust, and equitable" . 

22. Re Kinloch (1972) 23 D.L. R. (3d) 465 ,  Alberta Supreme 
Court, Family Relief Act, R.S.A. 1955,  Chapter 1 09 now R.S.A. 
1 970, Chapter t 34. 
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This case involves the application of subclause (iii) of clause 
. I 

(d) of SectiOn 2 of the Family Relief Act. Clause (d) reads as 
follows : 

" (d) 'dependant' means 
(i) the spouse of the deceased, 
(ii) a child of the deceased who is under the age of 21  at the time of the 

deceased's death, and · · 
(iii) a child of the deceased who is 2 1  years of age or over at the time of the 

deceased's death and unable by reason of mental or physical disability 
to earn a livelihood;" 

This as can be seen is a variation on the definition of dependant 
set forth in the Uniform Act which states that a "dependant" 
means the wife, husband or child of the testator. In my view' this 
case is adequately summarized by the headnot.e which reads as 
follows : ' . 

"The modest estate of the testator was left to his wife if she survived him, 
with gifts over to a named son or daughter. The wife predeceased the testator. 
A second daughter, the applicant, was not provided for in the will of the 
testator. The applicant had been in mental hospitals since 1 956 for various 
lengths of time but the testator had' borne none of the hospital or maint�nance 
costs of the applicant. At tpe time of the testator's death in 1969 the applicant 
was a divorced woman. Prior to his death the teststor was aware that the 
applicant's husband c;ould not, or would not, provide for the appl icant. The 
divorce decree divorcing the applicant from her husband made no provision 
for her maintenance. At the testator's death it was common knowledge that a 
universal medical scheme would be adopted by the Province of Alberta onJ uly 
1 ,  1969. On an application under the Family Relief Act, R.S.A. 1955, c. 109 
(now R.S.A. 1970, c. 1 34),  held, the application should be dismissed. 

Although the applicant was a divorced woman over the age of 21 she 
was still a dependant within the meaning of s. 2 (d) of the Act. The Family 
Relief Act did not give the applicant a legal or equitable right to share in the 
testator's estate. Rather it per;mitted the Court to exercise its discretion 
in order to satisfy a moral claim upon the testator's estate. However, in the 
present case, the testator's estate was very modest and the applicant was 
adequately provided for in a mental hospital at the testator's death. The 
testator's failure to provid� for the applicant was reasonable and it could not 
be presumed that he ignored or failed to recognize any moral claim of the 
applicant. Moreover, a parent is under no moral duty to make testamentary 
provision for reimbursement to the Province for the costs of maintaining a 
mentally afflicted child in a provincial institution. Finally, the purpose of the 
Act is not to permit the Court to make an award for the benefit of the General 
Fund of the Province. " 

Variation of Trusts 

23. Re Kiely ( 1972) 24 D.L.R.  (3d) 389 ,  Ontario H igh Court 
-Variation of Trusts Act, R.S.Q.. 1 960,  Chapter 4 1 3 ,  now R.S.O. 
1 970, Chapter 4 77 .  

This case involved an application for an  order approving a vari
ation in the investment power clause in the will of one George 
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Washington Kiely. The Court pointed out that previously the 
Variation of Trusts Act of Ontario should not be used to broaden 
the investment powers beyond those set forth in the 'Trustee Act 
except in special circumstances. Since the Ontario Trustee \Act 
had been amended in 1968-69 by Chapter 1 34 so that a broader 
selection of investments are available to tru,stees, the Court should 
no longer govern itself by its previous restriction. Rather the 
Court should be guided by the circqmstances of each case. 

Wills 

24. Re Melvin ( 1972) 24 D .L. R . .(3d) 240 , British Columbia 
Supreme Court-Wills Act, R.S.B.C.  1 960, Chapter 408 . 

This case involved an application for a determination of rights 
of the parties u nder two wills made by the testator. In the first 
wil l ,  the testator appointed his brother executor and trustee of his 
will and gave the whole of the estate to h is executor upon certain 
trusts and provided that the residue would be paid to his �xecutor. 
In  the second wil l ,· the testator again appointed. h is brother the 
execu tor and trustee of h is estate and gave the whole of his estate 
to his executor upon certain trusts. After setting forth certain 'be- · 
quests , the testator made no provision for the disposition of the · 
residue. The question was whether Section 3 3  of the .Wills Act of 
British Columbia applied to the fact situation. Section 33 reads as 

· follows : 
"33 (1) Except where a contrary intention appears by the will where a 

person dies after this Act takes effect, having by will appointed a person 
executor, the executor is a trustee of any residue not expressly disposed of for 
the persons among whom and in the shares in which the estate of the testator 
would have been divisible if he had died intestate. 

(2) Nothing in this section affects or prejudices a right to which the 
executor, if this Part had not been passed; would have been entitled in cases 
where there is not a person who would be so entitled." · 

The Court held that Section 3 3  had n o  application to the situa
tion before it since this was not a bare appointment of an executor 
and that the executor took by virtue of his office the estate that re
mains after the specific trusts have oeen exhausted. In arriving at 
its conclusion , the Court followed Williams v. A rkle ( 1875) , L.R. 
7 H . L. 606 in which it was held that Sugden's Act (Executors Act, 
1 830 (U.K.) , c. 40) had no application where there is an express 
gift of the whole of the estate and the residue of the personal estate 
to the executor. I t  is interesting to contrast the B.C. provision with 
Section 36 of the Uniform Act which reads as follows : 
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"36. (1 ) Where a person dies after this Act takes effect, having by will 
appointed a person c'xecutor, the executor is a trustee of any residue not . 
expressly disposed of, for the person or persons, if any, who would be entitled 
to that residue in the event of intestacy in re�pect to it, unless the person so 
appointed cxecutor ' was intended by the will to take the residue beneficially. 

(2) Nothing in this section affects or prejudices a right to which the 
executor, if this Part had not b�en passed, would have been entitled, in cases 
where there is not a person who would be so entitled. ' �  

I 

The que�tion thus arises whether it would  have been easier or 
harder for the Court to come to the same conclusion if the Uniform 
provision were the B .C .  provision . 

25 .  Re Nixey (1 973) 3 1  D.L.R. (3d) .59 7 ,  Manitoba Queen's 
Bench-Wills Act, R .S. M . 1 9 70 ,  Chapter W1 50. 

This case involved a nu mber of m atters h owever, I have l imited 
my com ments t:o those related to the Wills Act. The testator left a 
specific hequest to his' brother who predeceased the testator, leav
ing a daughter surviving h im .  It was argued that Section 32 of the 
M anitoba Wills Act did not apply to this. bequest. Section 32 reads 
as follows : 

"32. Except when a . contrary intention appears by the will, where a 
person dies in the lifetime of a testator, either before or after the testator makes 
the will, and that perpon 

(a) is a child or other issue or a brother or sister of the testator to whom, 
either as an individual or as a member of a class, is devised or 
bequeathed an estate or interest in real or personal property not 
determinable at or before h is death ; and 

(b) leaves issue any of whom is living at the time of the death of the 
testator ; 

the devise or bequest does not lapse, but takes effect as if it had been made 
directly to the persons a,mong w�om, and in the shares in which, the estate of 
that person would have been divisible if he had died intestate and without 
debts immediately after the death of the testator. ' '  

Section 32  is the same as Section 33  of the Uniform Act. 

Counsel contended that the \\'Ords ' ' not determinable" m 
Section 32  referred to " a  situation where a testator leav�s to child , 
brother, or sister, a percentage or fraction of his estate, the amount 
of wh ich could not be ascertained until after the death of the 
testator" . Since the bequest in this particular case was a specific 
legacy , following this l ine of argu ment, a specific legacy would not 
come within the provisions of this Section . Counsel was unable 
to cite any authori ty to support this interpretation . The Court 
rej ected it and held that Section 32 of the Act d id apply. 
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APPENDIX P 
(See Page 27) 

I 

SURVEY OF THE PROGRAMME OF THE \ 
LAw REFORM CoMMissiON oF B RITISH CoLUMBIA, AuGUST 1 973 

This survey brings up to date the information contained in 
the 1 972  Annual Report of the Commission to the Attorney� 
General of British Columbia, and is 'designed to be read together 
with that docu ment.  Where the description of the progress of a 
particular study does not differ subs�antially from that set o4t in 
the 1972  Report, reference is not m ad� to i t  here. 

A development which has h ad some impact on the work of the 
Comm ission h as been the decision reached in discussion wi th the 
Attorney�General to re-define the Commission's role in a study 
of the Administration of Justice and Organization of the Courts 
in British Colu mbia. As a result  of th is re-definition we have 
thought i t  appropriate to remove this topic as such from our 
Program me and to add certain specific  topics which would other� 
wise h ave formed pari of that Project ,  to other portions of our 
Programme. 

1 .  Family Law 

Th e Comm ission h as been fortunate in obtaining the full-time 
services for a year of Professor R. G. Herbert as Project Director 
for the Fam ily Law Study of the Com!nission, and work is begin� 
ning immediately .  

Already available to  us  are the  research papers prepared by 
Dean A. J .  i\ IcClean on the existing law relating to property rela-
6ons within tl1e family and by Professor D .  J .  l\'I acDougall on the 
existing law of support obl igations. Professor H erbert wilC how
ever, be conducting stud i es beyond tl1ese two areas, so that 'when 
the Proj ect is complete it is hoped that a comprehensive picture 
of the state of family law in Briti sh Columbia, together with the 
proposals for reform, will have emerged. 

Particularly important to this Project is the study \:vh ich is 
already being conducted on the feasibil ity of a Family Court 
with unified j urisdiction . The Commission has again heen fortu 
nate in obtaining the assistance of J udge William Selbie of the 
Provi ncial Court of Bri tish Colu mbia and 1\ Ir. Harry Boyle of 
the Vancouver Bar to prepare a design for a unified Family Court 
Pilo t Project. J udge Selbie has been on leave from the Bench in 
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order to  make h is  investigation, and the Commission expects to I . 
have his report by the end of the su mmer. The Family Court 
Study formed part of the Administration o{ Justice Proj ect, but 

• I 
now falls u nder the Family Law section of the Commission's 
Programme. 

2. Debtor-Creditor Relationslfips 

(a) Debt Collection and collection agents 

Following the subm ission of the Commission's  Report on this 
matter to the Attorney-General in 197 1 ,  the Debt Collection Act, 
197 3,  S .B .C .  1973 ,  c. 26 was passed this year. 

(b) Deficiency claims and repossessions 

Following the submission of the Commission'·s Report on this 
matter to the Attorney-General in 1 97 1 ,  th e Conditional Sales, 
1961 (Amendment) A ct, 1973 ,  S.B .C .  1973 ,  c. 1 9  vvas passed th is 
year. 

(f) Pre-judgment interest 

The Commission's Working Paper on Pre-j udgment interest 
was released for comm�nt th is year , and a Report was suusequently 
prepared and submitted to the Attorney-General . The Report is 
now in the course of being printed and will be available for release 
within the next few \\'eeks. 

3. Civil Rights 

(c) Costs of a cwsed on acquittal 

The preparation of a Working Paper on the cos�s of accused 
on acqu ittal was completed this year and d istributed for comment. 
The Commission's Report is now in the process of preparation . 

(d) Tort Liability of public bodies 

The Commission regrets that because of oth er com,mitments 
Professor James Matkin is now not able to undertake the prepar
ation of a Working Paper on this subj ect. We h ave, however, been 
fortunate enough to obtain instead the services of Professor 
Edward Bowes , of the University of British Columbia, and the 
Paper is in  the course of completion. 

This study complements the C:ommission 's  study and Report 
on the Legal Position of the Crown and will  deal particularly, 
bu t not exclusively ,  with the immunities of M unicipalities from 
liability for the tort of their servants , i nclud ing the Police. 
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4 .  Statute Law Revision 

See Ann ual Report for 1972 .  

5 .  Expropriation 

See Annual Report for 1972. 

6. Limitations 

(b) A new Sta tute of L1'mitations 

The Commission h as reached certa in conclusions on this sub-, ' 
ject hut. is delayi ng the su lm1 iss ion of i �s Report to the  Attorney-
General u ntil  a draft Bill can be prepared and appended to the 
Report. 

7. Covenants in Restraint of Trade 

Work on this Proj ect h as been d iscontinued because of the 
need to accord priori ty to new add itions to the Commission's 
Programme . 

9 .  Small Claims 

This Project was formerly part of the Commission ' s  larger 
Proj ect o n  the Administration of Justice, but  has now, after con
sul tation with tl1 e Attorney-General , been approved as a separate 
i tem on our Programm e . The Terms of Reference are wide and 
embrace a total evaluation of the curren t operation of the small 
claims system in Bri tish Columbia.  The Com mission h as retained 
Professor Peter Leask , of the Un iversity of British Columbia, for 
the purpose of undertaking thi s  study. 

Priority is being accorded the completion of the study. 

10. Evidence 

An Interim Report on th is subj ect, relating to the proof of 
the records of financial institu tions, expert witnesses and contra
d iction of witnesses, was subm itted , to the Attorney-General in 
February of this year. The Report has been printed , and copies 
are available. 

The Commission h as continued to participate with the Law 
Reform Commission of Canada i n  discussion with that Commis
sion's research personnel on their Evidence Proj ect and in offering 
comments on the various Study Papers. 
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1 1 .  A rbitration I 
The ' Attorney-General has requested that the Commission 

make a particular st1,.1dy of the arbitration process, to analyze the 
shortcomings of the present system including · particularly the 
delays and high cost involved , with a view to devising ways to 
reduce time and cost of arbitr'ations. . 

This Proj ect has, accordingly, been �dded to our Programme, 
and is being given priority. 

12 .  Landlord and Tenant 

This most recent addition to our Programme h as j ust been 
referred . to us by the Attorney-General . We have been asked' to 
report on the law relating to residential tenancies as a matter of 
urgent priority, and it. is expected that most' of the Commission's  
time will be  devoted to' the study between now and the end of  the 
year. 

We have considered it appropriate, in th is controversial area 
of the law, to proceed by way of ' invitation to the public at large 
to submit briefs to the Commission , and we have already received 
a number. It is almost certain that we will ,  in the fal l ,  invite those 
who have submitted oriefs to supplement , their written views at 
public hearings. 

Professor Leask has been asked to expand h is study on Small 
claims to encompass a consideration of the most appropriate 
forum for the resolution of landlord and tenant di�putes, and 
Professor Lyn Stevens ,  of the University of British Columbia, has 
been retained to assist . the Cpmmission with background legal 
research . 

CONCLUSION 
I t  will h ave been noted that the Attorney-General has recom

mended a number of matters to the Commission for particular 
attention. We naturally feel that these must be accorded priority 
over the other items in our Programme, and we are proceeding 
on that basis. 

This will inevitably mean that work on the other items of our 
Programme will be subj ect to some delay, but it  is hoped that 
these delays will not be prolonged . 

Personnel 

During the year Professor Noel Lyon resigned as full-time 
member of the Commission to return to the Law Faculty at 
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M Gill University. Professor Lyon's services were much appre
ciated and he is missed by the Commission. 

On 1 6th J u ly, Keith B .  Farquhar j o i�ed the Commission s�ff 
as full-time Director of Research . 1\h. Farquhar had previously 
heen Legal Research Officer ·with the O�tario Lmv Reform Com
mission . The co-operation of that Commissibn in facilitating this 
appointment is much appreciated. 
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APPENDIX Q 
(See Page 27) 

Fru strated Contd.cts Act 
(as adopted at the 197 3 meeting) 

1.-(1)  Subject to subsection (2) , th is Act applies to  every 
I 

I 

contract 

(a) from which the parties thereto are discharged by 
reason of the application .of the doctrine of frustra
tion ; or · 

(b) that is avoided under section 1 3  of the Sale of 1 

Goods Act. 
I 

(2) This Act does not apply 

(a) . to a charterparty or a contract for the carriage of 
goods by sea, except a time charterparty or a 
charterparty by demise.; 

(b) to a contract of insurance ; 

(c) to a contrac� entered into before the d ate of com
ing into force of this Act. 

2. This Act applies to a contract referred to in subsection 
( 1 )  of section 1 only to the extent that, u pon the true con
struction of that contract, it  contains no provision for the 
consequences of frustration or avoidance. 

lS 

3. The Crown is bou�d by this· Act. 

4. Where a part of any contract to which this Act applies 

(a) wholly performed before the parties are discharged ; 
or 

(b) wholly performed except for the payment in  re
spect of that part of the contract of sums that are 
or can be ascertained under the contract, 

and that part may be severed from the remainder of the 
contract, that part shall , for the . purposes of this Act, be 
treated as a separate contract that has not been frustrated or 
avoided , and this Act , excepting this section , is applicable 
only to the remainder of the contract. 
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5.-(1)  Subject to section 6, every party to a contract to 
which this Act applies is en titled to restitution from the other 
party or parties to the contract for benefits created by his 
performance or part performance of the contract. I 

(2) Every party to a contract to which this Act applies is 
. relieved from fulfilling obl igations under the contract that 
were required to be performed prior to the frustration or 
avoidance but were not performed , except in so far as some 
other party to the contract has become entitled to damages 
for consequential loss as a result  of the failure to fulfil tho�e 
obligations. 

(3) Where the circumstances giving rise to the frustra
tion or avoidance cause a total or partial loss in value of a 
benefit to a party required to make restitution under sub
section ( 1) , that loss shall be apportioned equally between 
the party required to make restitution and the party to whom 
such restitution is required to be made. 

(4) In this section, a 1 1benefit" means something done in 
the fulfilment of contractual obligations whether or not the 
person for whose benefit it was done received the benefit. 

6.-(1) A person who has performed or partly performed 
a contractual obligation is not entitled to restitution under 
section 5 in respect of a loss in valu�, caused by the circum
stances giving rise to the frustration or avoidance,  of a bene
fit within the meani ng of section 5 ,  if there is 

(a) a course of dealing between the parties to the con
tract ; or 

(b) a custom or a common understanding in the trade, 
business, or profession of the party so performing ; 
or 

(c) an implied term of the contract, 
to the effect that the party so pt=;rforming should bear the 
risk of such loss in value. 

(2) The fact that the party performing such an obliga
tion has in respect of previous similar contracts between the 
parties effected insurance against the kind of event that caused 
the loss in value is evidence of a course of dealing under 
subsection ( 1 ) .  
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(3) The fact that persons in  the same trade, business, or 
profession as the party performing such obligations generally 
effect insurance against the kind of event that caused the loss 
in value,  or entering into similar contra�ts , is evidence of a 

custom or common understanding under subsection (1) .  

7. Where restitution is I claimed for the performance or 
part performance of an obligation under the contract other 
than an obligation to pay m oney, 

(a) 

(b) 

in  so far as the claim is based on expenditures in
curred in  performing the contract , the amount 
recoverable shall incl ude only reasonable expend i- 1 

tures ; and 
I ' 

if performance consisted of or included del ivery of 
property tl�at could be and is returned to the per
former with in a reasonable time after the frustra
tion or avoidance, the amount  of the cla im sh all 
be reduced by the value of the property returned .' 

S. I n  determining the amount to which a party is entitled 
hy way of restitution' or apportionment under section 5 ,  

(a) no account  shall be  taken of 
(i) loss of profits , or 

(ii) insurance m oney that becomes payable by 
reason of the circu mstances that give rise 
to the frustration or avoidance ; but 

(b) account  shall be taken of any benefits which re
mam in the hands of the party claiming restitu
t ion. 

9.-(1) No action or proceeding under this Act shall be 
commenced after the period determined under subsection (2) 
of this  section. 

(2) For the purposes of subsection (1) , a claim u nder this 
Act shall be deemed to be a claim for a IJreach of the contract 
arising at the time of frustration or avoidance , and the 
limitation period applicable to that contract appl ies. 
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APPENDIX R 

Occupiers' Liability Act 
I 

(See Pages 28, 29) 
REPORT oF TH� BRITISH CoLUMBIA CoMMISSIONERs 

On page 80 of the 1 9 7 1  Proceedings the following resolu tion 
appears : 

RESOLVED that the matter of Occupiers Liability be referred back to 
the British Columbia Commissioners for revision in accordance with the 1 

changes agreed upon at this meeting ; that the draft as so revised be sent to 
each of the local secretaries for distribution by them to the Commissioners in 
their respective jurisdictions; and that if the draft as so revil'ed is not dis
approved by two or more jurisdictions by notice to the Secretary of the Con
ference on or before the 30th day of November, 1 9 7 1 ,  it be recommended for 
enactment in that form. I • 

NoTE : Copies 0fthe revised draft ,.;rere d"isttibuted in accordance with the above 
resolution. Disapprovals by two or more jurisdictions were received by the 
Secretary by November 30th, 1971 . 

The draft Occupiers' Liabil ity Act referred to in the resolution is 
on page 238 of the 197 1 Proceedings (herein referred to as the 
Uniform Act) . 

I n  view of the d isapproval of two or more jurisd ictions by 
November 30, 1 97 1 ,  the draft \Vas not adopted . Since then two 
further events have occurred . First, on January 1 1 , 1972 ,  the 
Ontario Law Reform Commission published its report on Occu
piers' Liability and a draft Act (herein referred to as the Ontario 
Act) . Secondly, on May 1 0, 1973 ,  a Bill was introduced into the 
Alberta Legislature, Bill 59 ,  The Occupiers' Liability Act (herein 
referred to as the Alberta Bill ) ,  which M r. Acorn advises wil l  be 
dealt with at the fall sitting. Copies of the 'Ontario Law Reform 
Commission Report h ave been circulated to all Commissioners 
and,  l ikewise, M r. Acorn , on M ay 23 ,  1 973 ,  circulated sufficient 
copies of Bill 59 to all local secretaries for distribution to all 
Commissioners. 

' I have examined the proposed Uniform Act of 1 9 7 1  in the 
light of the Ontario report and the Alberta Bill .  The Alberta Bill 
followed the recommendation of the Alberta Institute of Law 
Research and Reform and deals with trespassers in a different 
way than all other categories of en trant (Sections 1 2  and 1 3  of 
the B ill) . In this policy it is fundamentally at variance with the 
1 9 7 1  Uniform Act and the Ontario draft Act. As this Conference 
in 1 9 7 1  agreed to accept the British Columbia proposal that the 
special position of trespassers be ended and that they be treated 
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under the general rule ( 1 9 7 1  Proceedings ,  pages 79-80) , i t  is pro-
1 '  posed that the Uniform Act and the Ontario Act be followeq in 

this  regard . As this difference in  policy permeates a substant�al 
part of th e Alberta B ill , in  the following analysis I therefore have 
recommended that either the Uniform or Ontario Acts be preferred 
in many sections. Cogent reasons for treating trespassers the same 
as other entrants appear on page 7 of the On tario report, and Mr. 
c . ·  J .  Smith writing i n  the July, 1972 ,  issue· of the Modern Law 
Review at page 409 ,  a commentary on th e House of Lords' decision 
in the now leading case of British Railways Board v . Herrington 
[ 1972 ]  1 A l l  E. R. 749 ,  on this subj ect states that " I t  is, it i s  
submitted , regrettable that the standard of  conduct demanded 

' of the occupier (in h is relationship with trespassers) was not 
expressed in  terms of the familiar requirement of acting with 
reasonable care . . . .  The fact that the same form of words is used 
to determine l iability to both lawful visi tors and trespassers 
clearly does not mean th at the two categories1 of entrants are being 
equated in any other respect . . . .  the standard is . a flex jble one. 
and i t  may often be reasonable to hold that an occupier must do 
more to protect a person whom he permits to be on his property 
than he need do to protect a person who enters his property 
without his permission. "  I t  might be said that the extensive liti
gation up to the House of Lords in the Herrington case might 
have been avoided if the 1957  Engl ish Occupiers' Liability Act 
had dealt with the problem of trespassers in the same fash ion as 
the other categories. That the English Courts' are moving in that 
direction is apparent from the more recent case of Pannett v. 
McGuinness & Co. Ltd . i l972] 3 W.L.R. 386.  

The Alberta Bill  also differs from the Ontario Act and the 
Uniform Act in not dealing with landlord and tenant relationships, 
except obliquely in section 10 of the Alberta Bill .  

Attached is a further Uniform Draft No. 2 (1973) for consider
ation of the Conference taking into account the two further Acts 
referred to above and the comments of the Alberta Commissioners 
on their disapproval of the Uniform draft. 

For the convenience of the Commissione'rs it should be noted 
that the Ontario Law Reform Commission Report contains in 
appendices the Uniform Act ( 197 1 )  and the English , Scottish , and 
New Zealand Acts. 

G. A. H igenbottam 
for the British Columbia Commissioners 

June 7 ,  1973  
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I June, 1 973 

UNIFORl\ I  D RAF1 NO. 2 ( 1973) 

Occupiers' Liability Act 

I .  I n  this Act, 
(a) "occupier" means 

( i) a person who 1s m physical possession of 1 

premises ; or 

(ji) a person who has responsibility for, and 
I 

control over, the cond ition of premises , the 
activities col'lducted on those premises and 
the persons allowed to enter those premises, 

and , for the purposes of th is Act, there may be 
more than one occupier of the same premises ; 

NOTE : This definition ·is contained in both the Alberta Bill  (section 1 (c)) 
and the Ontario draft (section 1 (1 ) ) .  Although a shorter defin ition 
was contained in the Uniform draft (section 1 (1 ) ) ,  it is probably 
neater in a definition section. 

(b) "premises" includes 

(i) land and structures or either of them,  ex
cepting porta ble structures and equipment 
other than those described in paragraph 
(iii) ; 

(ii) s}) ips and vessels ; 

(iii) trail ers and port able structures designed or 
used for a residence , business, or shel ter ; 

(iv) railway locomotives, railway cars , vehicles , 
and aircraft while not in opera tion. 

' 

NoTE : This definition combines subsections 1 (2) and 2 (2) of the Ontario 
draft, substantially du plicates subsection 1 (3) of the Uniform Act, 
and corresponds to subsection l (d) of the Alberta Bill. I t  is probably 
better as a definition rather than a substantive section I t  is also 
recommended as a definition by the British Columbia Section, 
Canadian Bar Association The Alberta definition carefully excludes 
aircraft, motor-vehicles, and other vehicles and vessels except railway 
rolling stock and· ships We agree with Ontario that the Act should 
apply to aircraft, vehicles (including motor-vehicles) , and railway 
rolling stock, but only while they arc not in operation. We think 
this meets the obj ection of Alberta in that the ordinary motor
vehicle law would apply in all other cases. 
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The other definitions in the Alberta Bill of "entrant as of right" 

(section 1 (b)) and "visitor" (section 1 (e)) are not adopted as the 
word '.'visitor" is required to maintain the special posit,ion of tres
passers in the Alberta B ill; and the words "entrant as of right" is 
not used in this Uniform Draft No. 2. 

The definition of "common duty of care" in section 1 (a) is not 
adopted as the phrase is not used in the Uniform Draft No. 2.  I n  
1970 Proceedings, page 329, the British Columbia Commissioners 
suggested that the ordinary common law rules of negligence apply 
instead of an artificial concept of "common duty 'of care" as in the 
English Act. In 1971  Proceedings, page 225 , we reported back with a 
draft Act which was " intended to carry out our previous suggestion 
of eliminating the artificial concept and definition, of "common duty 
of care" in favour of the common law rules of negligence. 'vVe are, 
therefore, continuing in this draft the same principle which we believe 
had majority approval. 

The phrase is, however, used in sections 6 and 7 of the Alberta 
B ill and subsections 3 (1 ) (a) and 3 (l) (b) of the Ontario Act, although 
Ontario does not define it except obliquely in subsection 2 (1) .  

2 .  The provisions of this Act apply, in place of the rules �rr���tion 
of the coni.mon lavv, for the purpose of determining the car� 
tha:t an occupier is required to show toward persons entering 
on his premises in respect of dangers to them, or to their 
property on the premises, or to the property on the premises 
of persons who have not themselves entered on the premises, 

. that are due to the state of the premises , or to anything done 
or omitted to be done on the premises, and for which he rs 
in law responsible. 

NoTE : This section is from the Uniform Act subsection 1 (1 )  shortened by 
the definitions of "occupier" and "premises", and, therefore, is 
almost identical to the Ontario Act (subsection 2 (1)) .  Alberta does 
not have such a general statement abrogating the common law rules. 

Subsection 1 (2) of the Uniform Act is not included as it is no 
longer necessary in view of the definition of "occupier" . 

Subsection 1 (3) of the Uniform Act, as previously indicated in 
section 1, has been incorporated into a definition of "premises" and 
is omitted here. The Ontario Act retains a corresponding sub
section 2 (2) .  

The Uniform Act also had a subsection 1 (4) retaining a higher 
standard of duty if one existed under any other law. It is more 
properly relevant to the duty of care provisions 'of section 3 so is 
omitted here, following the Ontario Act, and reproduced in section 3. 
This also meets the objection raised by Alberta on this point. 

3 (1)  A · f · d Occupiers' .- n occupier o premises owes a uty to every duty of care. 

person entering on the premises to take such care as in all 
the circumstances of the case is reasonable to see that the 
person and his property on the premises and the property 
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on the premises of persons who .  have not themselves entered 
on the premises will be reasonably safe in using the premises . 

NoTE: This is a redraft of the u;niform Act subsection 2 (1 ) .  I t  follows 
closely both the Alberta Bill section 5 and the Ontario Act, sub
section .i (l ) (a), with these differences : 

(a) the Alberta word "duty" is preferred to the Ontario "common 
duty of care" for the reasons explained in the notes to section 1 ;  

(b) the right to modify o; extend the duty by contract in the Ontario 
subsection and in the Uniform Act is omitted here and re
produced in subsection 4(1)  following the Alberta Bill ; 

(c) the words "for the purposes for which he is invited or permitted 
' 

by the occupier to be there or permitted by the Jaw to be there" 
in the Alberta Bil l  (section 5) are omitted by reason of the 
inclusion of trespassers in the plan ; 

(d) the words "for the purposes contemplated by the occupier" in 
the Ontario Act (subsection 3 (1 )(a)) are omitted because these 
words are inconsistent with the inclusion of trespassers in the 

' plan. No occupier would ever "contemplate" a trespasser usi'ng 
his premises for any purpose; therefore these words would 
render subsection 3 (1 ) nugatory as a rule governing the tiuty 
toward trespassers. 

(2) The duty of care referred to in subsection (1)  applies 
in relation to 

(a) the condition of the premises ; or 
' 

(b) activi ties on the premises ; or 

(c) the conduct of third parties on the premises. 

NOTE: This subsection sets out separately an important provision that was 
included as part of subsection 1 (1) of the Uniform Act. Here the 
Alberta Act section 6 has been followed precisely but subsection 
3 (1) (b) of the Ontario Act is similar in intent. 

' ' 

(3) Notwithstand ing subsection (1} , an occupier has no 
duty of care to a person on his premises in respect of risks 
willingly accepted by that person as h is own risks. 

NoTE : This is a slight redraft of subsection 2{3) of the Uniform draft and is 
similar to the Alberta Bill section 7 and Ontario Act section 6. 

' 

(4) Nothing in this section relieves an occupier of prem
ises of a duty to show, in a particular case, any higher 
standard of care which in that case is, incumbent upon him 
by virtue of an enactment or rule of law imposing special 
standards of care on particular classes of person. 

NOTE: This is a close copy of subsection 1 (4) of the Uniform Act and of 
subsection 3 (3) of the Ontario Act. It is not in the Alberta Bill . 

Subsection 2 (2) of the Uniform Act is omitted here and re
produced in subsection 4(2). 
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4.-(1)  Subject to subsection (2) , in so far as the Iaw ��tracting 
permits,  the liability of an occupier under this AGt may be 
extended , restricted , modified , or excllJded by express con-
tract or express notice ; but no restriction , niodification, or 
exclusion of that l iabil ity is effective unless reasonable steps 
were taken to bring it to the attention of the person 

'
affected 

. thereby. 

(2) Subsection ( 1 )  does not apply 

(a) with respect to a person who rs not privy to the 
express con tract ; or 

(b) with respect to a person who is empowered or 
permitted to enter or use the premises without the 
permission of the occupier ; or 

(c) where an occupier is bound by contract to permit 

. 
persons not privy to the contract to enter or use 
the premises. 

(3) This section appl ies to express contracts entered into 
before or after the commencement of this section. 

NOTE : Subsection (1)  sets out separately a provision respecting contract
ing ou t of liability which was part of subsection 2 (1 )  of the Uniform 
Act. I t  is similar to subsection 8 (1) of the Alberta Bill and subsec:;tion 
3 (2) of the Ontario Act. 

S ubsection (2) is largely new with clause (b) '  taken from the 
Alberta Bill  (subsection 8 (2))  and clause (a) taken from the Ontario 
Act, subsection 4 (1 ) ,  and clause (c) taken from the Alberta Bill,  
section 10, the Ontario Act, section 4(2) ,  and the Uniform Act, 
section 2 (2) .  The present Ontario subsection 4(1 )  seems to conflict 
with the Ontario subsection 3 (2) and the arrangement suggested 
above resolves that a pparent conflict. I t  seemed logical to include 
Ontario subsection 4 (2) as well as it deals with the same problem. 

The words " in so far· as the law permits" in subsection (1 ) are 
substituted for "in so far as he is free to" in the Ontario sub
section 3 (2) .  

Subsection (3) i s  suggested b y  subsection 4(7) and 5 (6) of the 
Ontario Act but the refinement in the latter part of the subsection 
does not seem appropriate in this context. 

5. Notwithstanding clause (a) of subsection (2) of section ��tntracting 
4, nothing in this Act shall be construed as imposing a l ia-
bil ity on an occupier, who exercises reasonable care, m 
respect of a person 

(a) who is not privy to an express contract with the 
occupier ; and 
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(b) who 1s subj ect to r �sks ansmg from the faulty 
1 execution of any work of construction , mainten� 

ance, or repair ,  or other like operation by a person 
other than the occupier h imself ,  or his servants, 
or any other person acting under h is direction and 
contr�,l , 

where the occupier has, by express contract, absolved him� 
· self from liabil ity for those risks. 

NoTE ; This is a redraft of subsection 4 (3) of the Ontario Act and is not in , 
the Uniform Act or the Alberta Bill. There are real problems with 
this section and the Conferem;e may question whether it is necessary. 
I n  the form it appears in the Ontario Act, subsection 4 (3 ) ,  it appears 
to contradict the general rule embodied in subsectidn 4(1) of that 
Act; the above draft section· points up this inconsistency in the lead
ing phrase and the section becomes a.n exception to the general rule 
expressed in section 4 (2) (a) of th is draft. 

It should be pointed out that the following section 6 seems to 
do all that is necessary "to preserve the accepted right of an occt�pier 
to avoid liability for the acts of independent contracts or persons for 
whom be is responsible" which is the stated objective of this section 
in the Ontario Law Reform Commission Report (page 18) .  

Independent 
contractors 6.-(1) Notwithstanding subsection ( 1 )  of section 3, 

where damage to a person entering on or using the premises 
is caused by the negligence of an independent contractor 
engaged by the occupier, the occupier is not on that account 
l iable under th is Act if ,  in all the circumstances, 

(a) the occupier exercised reasonable care in the selec� 
tion and supervision of the independent contractor ; 
· and 

(b) it was reasonable that the work th at the inde
pendent contractor was engaged to do should have 
been undertaken. 

NoTE : This is not in the Uniform Act but is taken from subsection 4 (4) of 
the Ontario Act and subsection 1 1  (1 ) of the Alberta B ill, the Alberta 
wording being largely followed. The leading phrase is new to indicate 
an exception to the general rule in section 3 (1 )  of this draft. 

(2) Subsection (1)  shall not be construed as restricting 
or excluding the liabil ity of an occu pier for the negligence 
of h is independent 

.
contractor imposed by any other Act. 

NOTE : This is not in the Uniform Act but is an exception to subsection (1) 
of this draft and is taken from the Ontario Act, subsection 4 (6) , and 
the Alberta Bill, subsection 1 1  (2). 
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(3) Where there is damage under the circumstances set 
1 '  out in subsection ( 1 ) , and there is more than one occupier 

of the · premises , each occupier is entitled to · rely on the 
provisions of subsection (1 ) .  

NoTE : This is not in the Uniform Act or the Alberta Bill but is taken from 
subsection 4 (5) of the O ntario Act. I t  may be useful. ' 

'7'. (1)  Where premises are occupied or• used by virtue t:n��td and 
of a tenancy under which a landlord is responsible for the relationship 
maintenance or repair of the premises, it is the duty of the 
landlord to show toward any person who, or 'whose property, 
may be on the premises the same care in respect of risks 

' arising from any failure on h is part in carrying out his 
responsibility, as is  required by virtue of this Act to be 
shown by an occup ier of premises toward persons entering 
on or using them. 

NoTE : The Alberta BiiJ does not deal with landlord-tenant relationships. 
This subsection is a copy of the Uniform Act, subsection 3 (1 ) ,  and 
the Ontario Act, subsection 5 (1) .  Minor changes in drafting. 

(2) Where premises are occupied by virtue of a sub
tenancy, subsection ( 1 )  applies to any landlord who is 
responsible for the maintenance or repair of the premises . 
comprised in the sub-tenancy. 
NoTE: U�iform Act, subsection 3 (2) ,  Ontario Act, subsection 5 (2) .  Minor 

drafting change. ' 

(3) For the purposes of th is section , a landlord shall not 
be deemed to be in default in his duty under subsection ( 1 )  
unless h i s  default is such as  to be  actionable at  the suit of 
the occupier . 

. NOTE: Uniform Act, subsection: 3 (4) , Ontario Act, subsection 5 (3 ) ,  with the 
preference given to the Ontario version. 

(4) Nothing in th is section shall be construed as relieving 
a landlord of any duty he may have apart f�om this section. 

NOTE: Uniform Act, subsection 3 (5), Ontario Act, subsection 5 (4),  slightly 
changed. 

· 

(5) For the purposes of this section, obl igations imposed 
by any enactment in  virtue of a tenancy shall be deemed to 
be imposed by the tenancy, and " tenancy" includes a statu
tory tenancy, an implied tenancy, and any contract confer-
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ring the right of occupation, and "landlord" shal l  be con-i 
• I strued accordmg y. 

NoTE: A direct copy of Uniform ,Act, subsection 3 (6) , and Ontario Act 
subsection 5 (5). 

' 

(6) This section applies to tenancies created before or 
after the comm�ncement of th is section. 
NoTE: Taken from Uniform Act, subsection 3 (7) ,  Ontario Act,. subsection 

5 (6) , slightly changed. 
Subsection 3 (3) of the Uniform Act is omitted as it is also 

omitted from the Ontario Act. I t  is probably surplusage dealing ' 
merely with superior and inferior landlord situations. 

S. The Tortfeasors and Contribu tory Negligence Act [or 
the Contributory Negligence Act or Tortfeasors' Act] applies 
to this Act. 

I 
NoTE: This section is a copy of the Uniform Act, section 4, and is similar 

to the Alberta Bill, section 1 5 ,  and the Ontario Act, section 7. 

9. (1)  Except as otherwise provided i n  subsection (2) , 
the Crown in  right of the Province is bound by · this Act ,  and 
the Proceedings Against the Crown Act applies. 

(2) :t:-Jotwithstanding subsection ( 1 ) , this Act does not 
apply to the Crown in right of the Province or in right of 
Canada or to a municipality where the Crown or the munici
pality is the occupier of a public highway or public road [or a 
road u nder the Forest Act or the Private Roads Act]. 
NoTE: This section is a copy of the Uniform Act, section 5,  and is similar to 

the Alberta Bill, section 4, and the Ontario Act, sections 10 and 1 1. 

10. This  Act does not apply to or, affect 
(a) the l iability of an employer in respect of his duties 

to his employee ; or 
(b) the l iability of any person by virtue of a contract 

for the hire of, or for the carriage for reward of 
persons or property in ,  any vehicle, vessel , air
craft, or other means of transport ; or 

(c) the liability of any person under the I nnkeepers 
Act ;  or 

(d) the l iabil ity of any person by virtue of a contract 
of bailment. 

,. 

NOTE: This is not in the Uniform Act. I t  is taken from the Alberta Bill and 
the Ontario Act; clause (a) being section 3 of the Alberta Bill and 
section 8 of the Ontario Act, and clauses (b) , (c) , and (d) being 
section 14(4) of the Alberta Bill and section 9 of the Ontario Act. 
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1 1 .  Subj ect to subsection (3) of section 4 and subsection ��i�l��o
(6) of se.ction 7 ,  this Act applies only in respect. of a cause 
of action arising after this Act comes i�to force. 

, 

NoTE :  This is not in the Uniform Act. I t  is taken from' the Alberta Act, 
section 2, and the Ontario Act, section 12. 
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SCHEDULE 1 

Occupiers' �  Liability Act 

(as approved at the 197 3 meeting) 

I.  In this Act, 

(a) "occupier" means 
(i) a person who is in physical possession of ' 

premises ; or , 
(ii) a person who has responsibil ity f0r, and con� 

trol over, the condition of premises, the acti� 
vities conducted on .. those premises and the 
persons allowed to enter the premises, 

and , for the purposes of this Act , there may. be 
more than one occupier of the same premises ; 

(b) " premises" includes 
(i) land and structures or either of them, except

ing portable s,tructures and equipment other 
than those described in paragraph (iii) ; 

(ii) ships and vessels ;  
(iii) trailers and portable structures designed or 

used for a residence, business, or shelter ; 
(jv) railway locomotives, railway cars, vehicles, 

arid aircraft while not in operation. 

�n��tian 2. Subject to subsection (4) of section 3 ,  and sections 
4 and 9 ,  the provisions of this Act determine the care that 
an occupier is required to show toward persons entering on 
the premises in respect of dangers to them, or to their 
property on the premises, or to the property on the premises 
of persons who have not themselves entered on the premises, 
that are due to the state of the premises, or to anything done 
or omitted to be done on the premises, and for which he is 
in law responsible. 

Occupiers' 3 .  An occupier of premises owes a duty to take such duty of care 
care as in all the circumstances of the case is reasonable to 
see that any person , and his property, on the premises, and 
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any property on the premises of a person, whether or not 
that person himself enters on the premises, will qe , reason-
ably safe in using the premises. 

(2) The duty of care referred to in subsectio'n (1 )  applies 
in relation to 

(a) the condition of the premises ; or 

(b) activities on the premises ; or 

(c) the conduct of third parties on the premises. 

(3) Notwithstanding subsection ( 1) , an occupier has no 
d,uty of care to a person in respect of risks willingly accepted 
by that person as his own risks. 

(4) Nothing in this section relieves an occupier_ of premises 
of a duty to exercise, in a particular case, a higher standard 
of care which , in that case , is incumbent upon h1im by virtue 
of an enactment or rule of law imposing special stapdards 
of care on particular classes of person. 

4. (1 )  Subject to subsections (2) , (3) , and (4) , where an ��tntracting 
occupier is permitted by law to extend, restrict, modify, or 
exclude his duty of care to any person by express agreement, 
or by express stipulation or notice, the occupier shall take 
reasonable ·steps to bring such extension , restriction , modifi-
cation , or exclusion to the attention of that perso·n .  

(2) Subsection (1)  does not apply to  a person 

(a) who is not privy to the express agreement;  

(b) who is empowered or permitted to enter or use the 
premises without the consent or p�rmission of the 
occup1er. 

(3) Where an occupier is bound by contract to permit 
persons who are not privy to the contract to enter or use the 
premises, the duty of care of the occupier to such persons 
shall , notwithstanding anything to the contrary' in that con
tract,  not be restricted , modified or excluded th�reby. 

(4) This section applies to express contracts entered into 
before or after the commencement of this section. 

I!:: (1 ) N ' h d '  b ' (1) f · 3 h Independent u. otw1t stan mg su sectiOn o sect10n , w ere contractors 
damage is caused by the negligence of an independent con-
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I ' 
tractor engaged by the occupier, the occupier is not on that 
accoun tiliable u nder this Act if ; in all the circumstances , 

(a) 

(b) 

the occupier exercised reasonal>Ie care in the selec
tion and supervi�ion of the independent contrac
tor ; and 
it was reasonable that �he work that the indepen
dent contractor was engaged to do should have 
been undertaken . 

(2) Subsection ( 1 )  shall not be construed as restricting or I 

excluding the liability of an occupier for the negligence of his 
i ndependent contractor imposed by any other Act. 

(3) \Vhere there is damage under the circumst�nces set out 
in su bsection ( 1 ) ,  and there is ,more, than one occupier of the 

premises,, each occupier is entitled 
.
to rely on the provisio.ns 

of subsection (1) . 

6. (1) Where premises are occupied or used by virtue of 
a tenancy under v.rhich a landlord is responsible for the main
tenance or J;"epair of the premises , it is the duty of the land
lord to show toward any person who, or whose property, may 
be on the premises the same care in respect of risks arising 

I 

from any failure on h is part in carrying ou t his responsibility, 
as is required by virtue of this Act to be shown by an occu
pier of premises tov,rard persons entering on or using them. 

(2) Where premises are occupied by virtue of a sub
tenancy, subsection ( 1)  applies to any landlord who is re_
sponsible for the , maintenance or repair of the premises com
prised in the sub-tenancy. 

(3) For the purposes of this section , a landlord shall not 
be deemed to be in default in h is duty under subsection (1)  
u nless his default is such as to be actionable at the suit of the 
occupier. 

(4) Nothing in this section shall be construed as relieving 
a landlord of any duty he may h ave apart from this section. 

(5) For the purposes of this section,  obl igations imposed 
by any enactment in respect of a tenancy shall be deemed to 
be imposed by the tenancy, and " tenancy" includes a statu
tory tenancy, an i�pl ied tenancy, and any contract con
ferring the right of occupation , and " landlord" shall be con
strued accordingly. 
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(6) This section applies to tenancies created before or 
1 :  after the cpmmencement of this section. 

7'. The Tortfeasors and Contributory 
[or the Contributory Negligence Act or 
applies to this Act. 

Negligence Act Tortfeasors and Contrib-
Tortfeasors Act] utory Negli-. gence Act 

S .  ( 1 )  Except as otherwise provided in subsection (2) , bCrowdn · oun 
the Crown in right of the Province is bound by this Act, and 
the Proceedings Against the Crown Act applies., 

(2) Notwithstand ing subsection ( 1 ) , this Act does not 
apply to the Crown in  right of the Province or in right of 
Canada or to a municipality where the Crown or the muni
cipal ity is the occupier of a public highway or puhlic road [or 
a road u nder the Forest Act or the Private Roads Act]. 

9. This Act does not apply to or affect 
. (a) 

(b) 

(c) 

the l iability of an en1ployer in respect of his duties 
to his employee ; or 

the l iabili ty of any person by virtue of a contract 
for the h ire of,  or for the carriage for reward of 
persons or property in , any vehicle, vessel , air
craft, or other means of transport ;  or 

the liability of any person under the I nnkeepers 
Act [or Hotel-keepers Act] ; or 

(d) the l iability of any person by virtue of a contract 
of bailment. 

Not to affect certain relationships 

10. Subject to subsection (3) of section 4 and · subsection ��i�l��o
(6) .of section 6 ,  this Act applies only in  respect of a cause of 
action arising after this Act comes in to force. 
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APPENDIX S 
(See Page· 28) 

Reciprocal Enforcement of Maintenance Orders 
, I 

REPORT OF BRITISH CoLUMBIA 

The British Columbia Commissioners were asked at the 1972 
Conference to mak� a further report to the 1 973  Conference sug� 

gesting possiule amendments to the Uniform Act to facilitate the 
enforcement of main tenance orders. "Ne surveyed this topic 
under five general headings : 

A.  Problems of time and distance. 

B. Foreign j urisdictions. 

C. Vvarran ts. 
I 

D .  Vadation of final orders. 

E. M obility of people. 

suggested to us by questions posed to our Department of the 
Attorney-General over 'the past few months. Several useful pro
visions are included in the United Kingdom M aintenance Orders 
(Reciprocal Enforcement) Act, 1972 (See Schedule 1 ) .  

I 

A. Problems of Time and D istan'ce 

1 .  Appeals 

The out of Province party is often denied a realistic oppor
tunity to appeal the order of a confirming court because of d elays 
in communications between courts. This problem is compounded 
by the fact that confi.rming courts often do not remit a case back 
to the initiating court for rebuttal evidence in cases of disputed 
testimony. The addition of two provisions will help overcome these 
d ifficulties : 

Section 7 A (Z) 

" Notwithstanding subsection (1)  an appeal by, or on behalf 
of, a person residing outside (British Columbia) may be com
menced u p  to and including 60 days from the date of the regis
tration of a final order, the making of a confirming order, or the 
making of any other order under this Act." 

Section 5 (.9) 

1 1Where a provisional order made under this section comes 
before a court for confirmation in a reciprocating state and has 
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not been confirmed in respect of one or more dependants, the 
I '  , court that made the order in  (British Columbia) mqy, instead of 

hearing a new application, within one y�ar from the date of the · 
provisional order, re-open the case, receive additional evidence, 
and make, as it considers proper, a new provisional order that 
shall be deemed to be a provisional order under this section." 
2. Delays between the making of the Provisional Order and its 

confirmation 

Section 8 (8) of the 1 9 7 2  United Kingdom Act gives the con
firming court a d iscretionary power to compensate an applicant 
for delays. Paraphrased , the United Kingdom provision could be 
included as part of Section 6 of our Uniform Act. 

Section 6 (9) 
"Where a court confirms an order or part thereof, the court 

may dire'ct that the sums of money payabl e 1under it shall be 
deemed to ·have been payable from a date, being a. date ,later 
than· the date on which the provisional order was made, as it may 

"f " spect y .  

3 .  Conversion of Currency 
The provisions of Section 6 (8) of the Uniform Act may creat.e 

a h ardship or windfall , if the relative values of the currencies 
have changed dramatically since the making of the provisional 
order. This may well have happened if several months elapse 
between the making of the provisional order and the confirmation 
hearing. The confirming court should know both the conversion 
rate upon the date the provisional order was made and that pre
vailing during some time during the week prior to the confirma
tion hearing. The insertion of the bracketed words into Section . 
6 (8) would achieve this end .  

Section 6 ( 8) 
" . . .  the rate of exchange prevail ing at the date of the pro

visional order of the court in the reciprocating state (and the rate 
of exchange prevailing on a date within one week prior to the 
date of the confirmation hearing) as ascertained from any 
branch . . . .  " 

B. Foreign Jurisdictions 
Section 6A (4) of the Uniform Act sets out the common-sense 

position that the use of different terminology by the court in one 
state should not act as an impediment to the registration and 
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confirmation of an order in another state. A problem still remains ' , 
however, because a Canadian court m ay not be satisfied that the 
person ordered to pay maintenance by the foreign court had an 
adequate opportunity to preseht h is evidence or, alternatively, 
that the foreign court had j urisdiction at the time the final order 
was made. If our co!-lrt is not satisfied that it can trust the foreign 
order as a final Ol(e it shoulq h ave j urisdiction to treat it as a 
proyisional order. The addition of the following is recommended : 

Section 3 ( 4) or Section 6 (1 0) 
" For the purposes of this Act, a maintenance order or a corn� 

plaint made under reciprocal enforcement of support legislation 
m ay be treated as a maintenance order m ade provisionally where 
the respondent was neither served within the reciprocating state 
nor present or represented at a hearing· therein." 

C .  Warrants 
The Act does not make provision for the issuance of a Warrant 

in the course of confir,mation proceedings. The in�lusion of the 
words ' 'or warrant" after "summons" in Section 6 ( 1) should be 
considered . 

D. Variati�n of Final Orders 
Section 3 of the Uniform Act deals with the enforcement of 

orders made elsewhere but does not provide a m eans whereby a 
final order may be subsequently varied or rescinded through 
reciprocal enforcement channels. Sections 5 (6) and 6 (5) of the 
Act allow variation or rescission of orders made provisionally 
and later confirmed and similar provisions should cover final 
orders registered for enforcement purposes in a reciprocating state. 
The addition of the following is therefore recommended : 

Section 3 ( 4) 

" Subject to Section 11 of the Divorce Act (Canada) , an order 
registered under subsection ( 1 )  shall , for the purpose of subsequent 
enforcement, variation , or rescission proceedings be deemed to 
have been made provisionally in the state where the dependant 
resides and confirmed in (British Columbia) . "  

Section 3(5) 

"A court in (British Columbia) which has original j urisdiction 
to make a maintenance order shall h ave power to make a provi� 
sional order varying or rescinding a maintenance order or to take 
evidence upon remission from a court in a reciprocating state. " 



' 
1 ,, 1  

343 

, Note that the court which made the original order may not be 
' , involved in . subsequent variation proceedings if neither party now ' 

resides within i ts j urisdiction; While this is a maj or departure 
from accepted practice i t  will allow both parties · to u se the court 
closest to their place of residence. Sections 5 (6) and 6 (5) should 
re-drafted to reflect this consideration. ' 

· Proposed Section 3 (5) defines j urisdiction in  a case where the 
dependant has moved to another reciprocating state subsequent 
to the making of the original order. 

E. Mobility of People 

This matter was touched upon in our consideration of the 
variation of final orders. Two further situations should be covered 
in the Uniform Act. 

1 .  If the dependant subsequently moves fr0m the Province 
where all parties resided at the time a final order was made, she 
should be entitled to have her order enforced through reciprocal 
enforcement channels. Section 7 could be re-drafted to achieve 
this end . 

2 .  A problem sometimes arises when the dependant moves to 
a third state having reciprocity with only one of the two original 
states (i .e. the initiating state or the confirming state) . The follow
ing addition v·wuld clarify the matter. 

Section 6 (1 0) or 6 (11) 

4 1A provisional order made by a court in one state shall , upon 
confirmation by a court i n  another state , become a final order of 
both these states ." 

Conclusion 

Several of the proposals set out above reflect procedures already 
being followed as a result of informal understanding between 
British Columbia and certain other Provinces. We believe there 
should be general uniformity in these matters and respectfully 
submit our draft amendments for your consideration. 

The British Columbia Commissioners. 

En. NOTE : Attached as Schedule 2 to this Appendix 1s the 
Uniform Act as adopted by the Conference. 
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SCHEDUL� 1 TO 

APPENDJX S 

At the Iast meeting of the Uniformity Commissioners, a resolu
tion was adopted resolving that the matter of the Reciprocal 
Enforcement of Maintenance Orders Ac� be retained on the Confer
ence agenda and th'at the matter be referred to the British Colum
bia 'Commissioners for a report at the 1973  M eeting. Since that 
time, the United Kingdom Parliament has enacted the Mainten
ance O'rders (Reciprocal Enforcement) A ct 1972, copies of which ' 
have been sent to all j urisdictions through the Department of 
External Affairs. 

One of the most important qu.estion� raised by this legislation 
relates' to th,e effect of maintenance orders made after 1968, in 
conformity with the Divorce Act, and this is n0\\7 the subject of 
·consideration by the Department of Justice. Essentially; the 
matter involves the fact that the Divorce A ct makes no provision 
for the recognition and enforcement of foreign maintenance orders, 
nor does it specifically envisage corollary relief being enforced 
abroad. Any comments or suggestions the Commissioners may 
wish to make on the point would be appreciated . 

Secondly, it is to be noted that the new legislation, contrary 
to that previously in force, enables maintenance orders made by 
the Sheriff's Court in Scotland to be transmitted for enforcement 
in a recipro.cating country and also empowers the Sheriff to make 
provisional maintenance orders against persons residing in a 
reciprocating 'country. Jhe procedure is qroadly the same as in 
the case of orders made by other United Kingdom courts. Because 
enforcement procedures are the responsibility of the person who 
has been granted the order, it is reported that administrative 
arrangements are planned to ensure that the services of a solicitor 
are readily available, and legal aid will be av�ilable. 

It should be particularly noted that the Maintenance Orders 
(R eciprocal Enforcement) Act 1972 app1ies to the United Kingdom 
as a whole. There cannot be reciprocity under the Act with another 
country in respect of a part only of the United Kingdom. 

Third , the United Kingdom Law's definition of maintenance 
orders excludes orders for the payment of lump sums,  except 
affiliation orders. The definition is wide enough to include orders 
in favor of ex-wives, and wives of a polygamous marriage , and for 
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reimbursement of money paid out of public funds in respect of 
�: assistance , given to the dependants of the person against whom 

the order is made. Reciprocal arrangements may ' be made in . 
respect of all classes of maintenance orders or in. respect of certain 
classes only. 

The question arises whether reciprocity may be restricted to 
certain types of orders and , if so, which types, I t  may be noted 
that New Brunswick , Newfoundland and Prince Edward Island 
specifically exclude affiliation orders in their legislation . 

Because the definition of maintenance orders in the Mainten
(mce Orders (Reciprocal Enforcement) Act 1972 appears to be wide 
e�ough to include orders in favou� of wives of a polygamous 
marriage and orders in favour of subrogated public institutions, 
and because in Canada polygamous marriages are, generally 
speaking, recognized as valid only for purposes of succession and 

, . I 
legitimacy, it  may be that a foreign maintenance order in favour 
of a wife of a polygamous marriage could not be enforced in 
Canada. On the other h and,  the definition of maintenance orders 
in the provincial statutes may be broad enough to include orders 
in favour of subrogated public institutions , provided the decree 
orders the payment of money periodically and not by way of a 
lump sum. 

The Maintenance Orders (Reciprocal Enforcement) A ct 1972 
would also bring into operation machinery for making provisional 
orders in respect of affiliation orders. Although a j urisdiction 
could be designated a reciprocating jurisdiction solely in respect 
of absolute orders, in most provinces the definition of maintenance 
orders includes affiliation orders. In such cases, it may be that the 
machinery for provisional orders would apply equally to affiliation . 
orders. 

Fourth , under the new United Kingdom legislation, it is no 
longer essential that the order be made in the country from which 
it is received. Also, once contact between courts has been estab
lished in respect of a particular case through official government 
channels, the courts would be able to carry any subsequent action 
in respect of that case on a court to court basis, including the 
transmission of orders of variation or revocation. The United 
Kingdom government h as indicated that it would be prepared in 
appropriate cases to pass on orders to a reciprocating country if 

· not the country from which the order originally came from, and 
also will no longer require the order to have been made .in the 
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country fro111; which it was received .' At present,  it would appear 
that Canadian legislation does not envisage receiving and enforc
ing an order coming from, say, Australia, but transmitted by the 
United Kingdom. 

Finally , under th,e new legislation , a United Kingdom court 
can in all cases varY, downwards an order which is being enforced 
abroad . A variation upwards would normally be done by provi
sional order. Similarly, a United Kingdom court enforcing an 
overseas order may vary it, usually by proyisional order. A United • 

Kingdom court may confirm an order provisionally varying either 
its own order or an order which it is enforcing. I t  would appear 
that some changes may be necessary in Canadian law if there is 
to be conformity with the United K;ingd?m legislation. 

I , 



I 
1 ., .  

347 

SCHEDULE 2 TO APPEN D IX S 

Reciprocal Enforcel'll:ent of ' 
Maintenance Orders Act 

(as adopted at the 197 3 meeting) 

1 .  In  this Act, Interpretation 

(a) "certified copy" , in relation to an order cif a court, 
means a copy of the order certified by .the proper 
officer of the court to be a true copy ; 

I (b) "court" means an authority 'having jurisdiction to 
make maintenance orders ; 

(c) "dependant" means a person that a person against 
whom a maintenance order is sought or has been 
made is l iable to maintain according to the law in 
force in the state where the maintenance order is 
sought or was made ; 

(d) "maintenance order" means an order, judgment, 
decree or other adj udication of a court that orders 
or directs, or contains provisions that order or 
dir�ct, the periodical payment of money as ali- · 
mony, or maintenance, or support for a dependant 
of the person against whom the order, j udgment, 
decree or adjudication was made ; 

(e) "reciprocating state" means a state declared u nder 
section 1 8  to be a reciprocating state. 

2 · A maintenance order does not fail to be a maintenance Maintenan�e 
• order notwlth-

order \Vi thin the meaning of clause (d) of section 1 solely by stat?-dti�g 
vana 10n 

reason of the fact that i t  may be varied by the court by which 
the order was made. 

3. (1) Where, either before or after the coming into �nforce1,11ent 
• • . m (provmce) 

force of thiS Act, a mamtenance order has been made agamst of maintenance 

b . . . d ' fi  d 
order made 

a person y a court m a rec1procatmg state, an a cert1 e elsewhere 

copy of the order has been transmitted by the proper officer 
of the reciprocating state to the Attorney-General, the Attor
ney-General shall send a certified copy of the order for regis- . 
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tration to the proper officer of a court in (province) designat
ed by the Lieutenant-Governor 'in Council as a court for the 
purposes of this section , and on receipt thereof the order shall 
be registered. 

(2) Where it appears to the Court that an order received 
for registration c�ntains matter, or forms part of a j udgment . I 
that deals with ,matter other than an order for maintenance I 
:the order may be registered in respect of those matters only 
which constitute the maintenance order. 

(3) An order registered under subsection (1) has, from the 
date of its registration , the same force and effect ,  and , sub
ject to this Act, all proceedings may be taken thereon , as if 
it had been an order originally obtained in the court in which 
it js so registered , and that court has power to enforce the 
order accordingly . 

( 4) The Court in ·which the order is registered may .en
force the order in accordance with this Act, notwithstanding 
that it is an order i'n proceedings in wh ich the court has no 
original jurisdiction,  or that it is an order that the court has 
no power to make in the exercise of its original j urisdiction. 

(5) A maintenance order ' that makes payable sums of 
money expressed in a currency other than the currency of 
Canada shall not be registered under subsection ( 1 )  until the 
court in which it  is sought to reg ister the order, or, where that 
court is the (Supreme) Court, the (registrar) of that court, has 
determined the equivalent of those sums in the currency of 
Canada on the basis of the rate of exch ange prevailing at the 
date of the order of the court in the reciprocating state, as as
certained from any branch of any chartered bank ; and the 
court or the (registrar) , as the case may be, shall certify on 
the order the sums so determined expressed in the currency 
of Canada and , upon the registration of the order ,  it  shall be 
deemed to be an order for the payment of the sums so certified. 

(6) Subject to Section 1 1  of the Divorce Act (Canada) an 
order registered under subsection (1)  shall ,  for the purpose of 
subsequent enforcement, variation, or rescission proceedings 
be deemed to have been made provisionally in the state where 
the dependant resides and confirmed in (province) . 

(7) A court in (province) which has original jurisdiction 
to make a maintenance order shall have power to make a pro-
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visional order varying or rescinding a maintenance order to 
' :take evidence upon remission from a court in a recip�;"o�ating 
state. 

4. (1)  Where a maintenance order has been registered Applicat.i
d
on 

to set as1 e 
under section 3 ,  the person against whom the order was made 
may, Within one month after he has had notice of the regis
tration or within such further time as may be allowed under 
subsection, (2) , apply to the registering court to have the 
registration set aside. 

C2) The registering court may,  upon such terms as the Ef
n

t
i!lrgement 

o 1me 
justice of the case requires, enlarge the time for making an 
application fixed by subsection (1) or allowed u nder this sub
section , and any such enlargement may be ordered although 
the application therefor is not made until after the' expiration 
of the time so fixed or allowed. 

(3) .On an application u nder subsection (1) , the court shall ���in�d:s�d� 
set aside the registration of the maintenance order if it  is 
shown to the court that, 

(a) the court in the reciprocating state acted without 
jurisdiction over the person against whom the 
order was made under the conflict of law's rules of 
(province) ; or 

(b) the order was obtained by fraud. 

(4) On an application under subsection (1)  if it is shown to �:0;:�1 
the court that an appeal is pending, the court may make such 
order as it sees fit. 

I':: Wh · th b f ft th 
· · t f f Transmission u . ere, e1 er e ore or a er e coming In o orce o of maintenance 

h. A t · ( · 
) h h } '  • f orders made t IS c , a court m provmce as, on t e app Ication o a in (province) 

dependant who is resident in the province, made a main-
tenance order against a person and it is proved to the court 
that the person against whom the order was made is resident 
in a reciprocating state, the court shall , on the request of the 
person in whose favour the order was made, send a certified 
copy of the order to the Attorney-General for transmission 
to Lhe proper officer of the reciprocating state. 
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Provisional 6. ' ( 1 )  Where· an application is made to a court in (pro-maintenance orders against vince) by ;a dependant who is resident in the province for a person , 
residi!J-g outside maintenance order against a person and it  is proved that that (provmce) · 

Depositions and transcripts 

Preparation of statements and transmission 
of documents 
to Attorney· General 

person il;l resident in a reciprocating state, the court may, in 
the absence of that person and without service of notice on 
h im,  if after hearing the evidence it  is satisfied of the j ustice 
of the application; 'make any mainte:riance order that i t  might 
have made if a summons had been duly served on that person 
ahd he had failed to appear at the hearing ; but an order so 
made is provisional only and has no effect until it is confirmed 
by a competent court in the reciprocating state. 
NoTE: In this subsection and elsewhere in this draft where the word "sum

mons" is used, each province should use the term appropriate to its 
own courts. 

' 

(2) Where the evidence of a witness who is examined on an 
application mentioned in subsection (1)  is not taken· in short.: 
hand , the evidence shall be put into the form of a deposition ; 
and the deposition shall be  read over and signed by the wit
ness and also by the, j udge or other person presiding at the 
hearing. 

(3) Where an order has been made pursuant to subsection 
(1) , 

(a) 

(b) 

' 

the court shall prepare, 
(i) a statement showing the grounds on which 

the making of the order might have been 
opposed if the person against whom the 
order was made had been duly served with 
a , summons and had appeared at the hear
ing, · and 

(ii) a statement showing the information that 
the court possesses for facilitating the iden
tification of the person against whom the 
order was made and ascertaining his where-
abouts ; and ' 

the court shall send to the Attorney-General for 
transmission to the proper officer of the recipro-
eating state, 

(i) a certified copy of the order, 
(ii) the depositions or a certified copy of the 

transcript of the evidence, and 
(iii) the statements referred to in clause (a) . 
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( 4) Where a provisional order made under this section Power to 

b f I. . I • 

f 
take new 

has come· e ore a court m a rec1procatmg state or confirma- evidel_lce on 
. renvot 

tion, and the order has by that court been remitted to the 
I 

court in (province) that made the order for the purpose of 
taking further evidence, the court in (province) shall , after 
giving the notice prescribed by the rules, proceed to take 
the evidence in like manner, and subject to 'the ' l ike condi
tions, as the e�idence in support of the original application. 

(5) Where upon the hearing of the evidence taken under Further 
. (4) . l . ( . ) .h 

powers on 
subsectwn lt appears to t 1e court Ill provmce t at the renvoi 

order ought not to have been made, the court may rescind 
the order, but in any other case the depositions or a certified 
copy of the transcript of the evidence, if · it was taken in 
shorthand , shall be sent to the Attorney-Gen'eral and dealt 
with in l ike manner as · the depositions or transcript of the 
original evidence. 

(6) The confirmation of an order made under this section P<?v.:er of 
. ongmal 

does not affect any power of the cburt that onginally made court to 
. . vary or 

the order to vary or rescmd the order, but an order varymg rescind 
an original order bas no effect until it is  confirmed in like 
manner as the original order. 

(7) Where , after an order made under this section is Transll'\ission 
. . of varymg or 

confirmed , the court that ongmally made the order makes a rescinding 
varying or rescinding order, that court shall send a certified 

order 

copy thereof, 'Logether with the depositions or a certified 
copy of the transcript of any new evidence adduced before 
the court, to the Attorney-General for transmission to the 
proper officer of the reciprocating state in which the. original 
order was confirmed. 

(8) An applicant for a provisional order under this sec- Right of 
. h I · h f 1 · f · f 1 appeal 

twn as t 1e same ng t o  appea , 1 any, agamst a re usa to 
make the order as he would have had against a refusal , to 
make a maintenance order if a summons had been duly 
served on the person against whom the order is sought to 
be made. 

(9) \Vhere a provisional order made u nder this section Do<;tri�e of 

b f f fi . . . . res J Udicata 
comes e ore a court or con rmatwn m a rec1procatmg restricted 
state and has not been confirmed in respect of one or m ore 
dependants, the court that made the order in (province) 
may,  instead of hearing a new application , within one year 
from the date of the provisional order, re-open the case, 
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receive additional evidence, and make, as i t  considers proper, 
a new provisional order that shall be deemed to be a provi
sional order under this Act. 

7. ( 1 )  Where, 

(a) a maintenance order has been made by a court in a 
reciprocating state and the order is provisional 
only and has no effect until confirmed by a court 
in  (province) ; 

. 

(b) a certified copy of the order, together with the 
depositions of witnesses and a statement of the 
grounds on which the order might have been 
opposed if the person against whom the order was 
made h ad been a party to the proceedings, 15 

I 
received by the Attorney-General ; and 

(c) it appears to the Attorney-General that the per
son against whom the order was made is resident 
in (province) , 

the Attorney-General may send the documents to a court 
designated by the Lieutenant-Governor in Council as a 
court for the purposes of this section ; and upon receipt of the 
documents the court shall issue a summons calling upon the 
person against whom the order was made to show cause why 
the order should not be confirmed, and cause it to be served 
upon such person. 

(2) At a hearing under this secti.on the person on whom 
the summons was served may raise any defence that he 
might have raised in the original proceedings if he had 
been a party thereto , but no other defence ; and the statement 
from the court that made the provisional order, stating the 
grounds on which the making of the order m ight have been 
opposed i f  the person against whom the order was made had 
been a party to the proceedings , is conclusive evidence that 
those grounds are grounds on which objection may be taken. 

(3) Where, at a hearing under this section, the person 
who was served with the summons does not appear or, 
having appeared , fails to satisfy the court that the order 
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ought not to be confirmed , the court may confirm the order, I 
either without modification or with such modifications as the 
court, after hearing the evidence, considers j ust. 

' I 

(4) Where the person against whom a summons was �:i�\�0court 
issued under this section appears at the hearing and satisfies ����i����� 
the court that, for the purpose of any defence, i t  is necessary order 
to remit the case to the court that n1ade the provisional 
order for the 'taking of any further evidence, the court may 
so remit the case and adjourn the proceedings for the purpose . 

(5) Wh · · 1 d. h b fi d Variation or ere a provisiona or er as een con rme rescission of 
under this section , i t  may be varied or resci�ded in like man- h��ebe��at 
ner as if it had originally been made by the confirming court ; confirmed 
and where, on an application for rescission or variation,  the 
court is satisfied' that i� is necessary to remit the case to the 
court that made the order for the purpose of taking further 
evidence, · the court may so remit  the case and adj ourn the 
proceedings for the purpose. 

(6) Where an order h as been confirmed under this sec- �espondent's nght of 
tion , the person bound thereby has the same right of appeal , appeal 

· 

if any, against the confirmation of the order as he would 
have had against the making of the order if the order had 
been an order made by the court confirming the order. 

(7) Where the court has declined to confirm an order ��gti��na��eat 
or a part thereof, or . has varied or rescinded an order, the 
person in whose favour the order was made has a like right 
of appeal. 

(8) An order confirmed under this section has ,  f�om the !�ficrt;:i�g 
date of its confirmation, the same force and effect, and , sub- order 
ject to this Act, all proceedings may be taken thereon , as if 
it had been an order originally obtained in the court in which 
it is so confirmed , and that court has power to enforce the 
order accordingly. ' 

(9) Where an order sough t to be confirmed under this g���d.i!�n of 
section makes payable sums of money expressed in a cur- currency 
rency other than the currency of Canada,  the confirming 
court, or where that court is the (Supreme) Court, the 
(registrar) of that court, shall determine the equivalent of 
those sums in the currency of Canada on the basis of the 
rate of exchange prevailing at the date of the provisional 
order of the court in the reciprocating state, as ascertained 
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from any branch of any chartered bank ; and the confirming 
court or the (registrar) , as the case may be, shal l  certify 
on the order when confirmed the sums so determinea express
ed in the currency of Canada,  and the order when confirme� . 

shall be deemed to be an order for the sums so certified. 

( 1 0) Where a court confirms a� or'der or part thereof ' 
the court may direct that the s u ms of m oney payable under 
it shall be deemed to have been payable from a date, being 
a date not earlier than the d ate on which the provisional 
order was made, as it  may specify. 

( 1 1 )  A provisional order made· by a court in one state 
shall , upon confirmation by a court in another state , become 
a final order of both these s tates. 

S. (1)  I f  a maintenance order contains provisions with 
respect to matters other than periodical payments of money 
as alimony, maintenance, or supp�rt, the order may be regis
tered or confirmed under this Act in respect of those provi
sions thereof that order or direct such periodical payment 
of money, but may not be so registered or confirmed m 
respect of any other provisions therein contained . 

(2) I f  in proceedings to enforce a maintenC�;nce order 
registered under th is Act, or if at any other time,  it is estab
lished to the satisfaction of the court in wl1ich the order is 
registered or to wh ich a certified copy thereof h as been sent 
for registration or confirmation that the maintenance order 
has been varied , the court shall record the fact of the varia
tion and the nature and extent of the variation, and any 
such maintenance order that h as been registered shall be 
deemed to have been varied accordingly and may be �nforced 
only in accordance with the variation, and any such main
tenance order th at has been sent for registration or confirma
tion shall ue registered or confirmed only as so varied. 

(3) Subsection {2) does not apply to provisional orders 
that have been confirmed and that may be varied by the 
confirming court under subsection {5) of section 7 .  

or confirmation 

{4) Where under this Act a maintenance order is sought 
to be registered or a provisional order is sought to be con
finned and the order or any accompanying document uses 
terminology different from the terminology used in the I 

court designated under subsection ( 1 )  of section 3 ,  the differ-
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ence does not  prevent the order being registered or confirmed, 
as the' case may be, and when registered or confirmed it  has 
the same force and effect as if it contained. the terminology , I 
used in the court. 

9. A court in which an ,order has been registered under Ef
nfo

d
rcement o or er 

this Act or by which an order has been confirmed under this 
Act and the .officers of the court shall take all proper steps for 
enforcing the order. 

10. (1)  Where Applicable appeal 
(a) a maintenance order has been registered in 

ince) ; or 
( 

provisions prov- I 

(b) a court in (province) has ,  by its l order, confirmed,  
or  var'ied and confirmed , a provisional order 
made in a court of a reciprocating state ; or 

(c) officers of a court in (province) have taken , 
or are about to take, steps to enforce an order 
so registered or a provisional order so con
firmed ; 

I 
any party to the matter may appeal agailnst the registration 
or the confirming order, or against the enforcement thereof ; 
and the relevant provisions of (The Wives' and Children's 
Maintenance Act) apply, mutatis mutandis, in respect of the 
enforcement of, or appeal from , the registration, confirmation , 
or variation , of the maintenance order. 

(2) Notwithstanding subsection (1)  an appeal by, or on TPime 1for • 1 a pea 
behalf of, a person residing outside (province) may be com-
menced up to and including 60 days from the date of the 
registration of a final order, the making of a confirming 
order, or the making of any other order under this Act. 

1 1  Where under this Act a document is sent to the Transmission • of documents 
Attorney-General for transmission to the proper officer of a �:Ci�r�caWng 
reciprocating state, the Attorney-General shall transmit the state 
documents · accordingly. 

1 2. The designation of a court by the Attorney-General �e������n 
for any purpose under this Act does not preven t  the Attorney- �t��;�{y
General from designating another court with respect to General 
the same order. 
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Regulations 13.  The Lieutenant-Governor m Council may make 
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(a) prescribing the practice �nd procedure, in�luding I. 
costs, under this Act ; 

(b) for facilitating communications ' between courts in 
(province) and courts in a reciprocating state for 
the purpose of confirmation of provisional orders 
pursuant to this Act ;  

(c) providing such forms as may be necessary for the· 
purposes of this Act ; and · 

(d) without being limited in any way by the fore
going, generally for the purpose of giving effect to 
the provisions of this Act. 

14. A document purporting to 1 be signed by a j udge or 
officer of a court in a reciprocating state shall , until the 
contrary is proved, be deemed to have been so signed with
out proof of the signature or j udicial or official character 
of the person appearing to have signed it, and the officer 
of a court by whom a document is signed shall ,  until the 
contrary is proved, be deemed to have been the proper 
officer of the court to sign the document. 

15. Depositions or transcripts f.rom shorthand of evi
dence taken in a reciprocating state, for the purposes of this 
Act, may be received in evidence before the Courts in 
(province) under this Act. 

16. Where a maintenance order sought to be registered 
or confirmed under this Act is in a language other than the 
(English) language, the maintenance order or a certified 
copy thereof shall have attached thereto, for all purposes 
of this Act, a translation in the (English) language approved 
by the court ; and upon such approval being given the 
maintenance order shall  be deemed to be in the (English) 
language. 

17. Nothing in this Act deprives a person of the right to 
obtain a maintenance order instead of proceeding under this 
Act. 

I S. (1) Where the Lieutenant-Governor in Council is 
satisfied that reciprocal provisions will be made by a state 
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in or outside Canada for the enforcement therein of main
tenance orders made within (province) , the Lieutenant
Governor in Council may by order declare dt to be a recipro
cating state for the purposes of this Act. 

(2) The Lieutenant-Governor in Council may revoke any �e�i�:U�� of 

order made u nder subsection ( 1 ) ; and thereupon the state 
with respect to which the order was made ceases to be a 
reciprocating state for the purposes of this Act. 
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APPENDIX T 

Protection of Privacy I 

(Credit and Personal Data Reporting) 

REPORT OF THE ONTARIO COMMISSI6NERS 

At the 1972  meeting of the Conference the matter of Protection 
of Privacy (Credit and Personal Data Reporting) was referred to 
the Ontario and Quebec Commissioners ,with instructions to pre� , 
sent a report and draft Act at the 1 973  mee�ing (1972 Proceedings, 
page 34) . 

The Ontario and Quebec Commissioners met for two days to 
discuss and settle tentatively on the contents of a draft Act. It 
was hoped that the uniform Act produced would be capable of 
being i mplemented immediately in Quebec through the recom
mendation of the Civil Code Revision Office. Practical difficul.ties 
in the way of its being acceptable for implementation in Quebec 
have not been resolved. 

Attached to this report as Schedule 1 is a copy of the Ontario 
Commissioners version of the tentative Act resul ting froJ?l those 
meetings. 

A Consumer Reporting Act h as been passed in Nova Scotia 
(1973 ,  chap. 4) . Bill 101  is now before the Legislature in Ontario 
(ED. NoTE : This has been passed by 1973 ,  c. 97) . Nova Scotia 
and Ontario have achieved a great deal of uniformity. The prin
cipal differences are : 

1 .  Ontario requires personal informatjon investigators to be 
personally registered. Nova Scotia does not. 

2 .  The content permitted for consumer reports varies but the 
general result  is similar. 

3 .  Both place the onus to  notify the consumer of  a report on 
the user. The Ontario requirement to notify includes 
reports obtained from other credit grantors, etc. and ex
pands on the situations where such notice is required. 

4. Nova Scotia specifically provides for correction of in
formation when user or agency is outside the Province. 

The many other key provisions are virtually identical . 
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The M anitoba Act is, however, quite different in fundamental 
I . 

principle and the Saskatchewan Act deals only with credit reports. 

I n  June 197  3 the Interprovincial Ministerial Conference on 
Corporate and Consumer Affairs at a meeting in Quebec City 
adopted the following resoh�.tion : 

RESOLVED THAT this Copference is extremely concerned with the collec
tion and transfer of information concerning credit, health and personal 
qualities of individuals by agencies and others throughout Canada. 

That legislation therefore be adopted by the various provinces which is 
uniform as to principle and methods, that insists that the information is 
stored in a place readily available in Canada to the individual and that the 
individual is protected as to improper and unauthorized collection and use 
of this information. 

The provincial administrators are wofl�ing, through that con
ference, to ach'ieve w�at uniformity of policy is · possible. 

A recommendation by this Conference for uniform legislation 
must be preceded by a degree of common intent in enough j uris
dictions to make uniformity of ,language functional , especia\ly so, 
where the subj ect is a new area of social reform rather than a purely 
legal subj ect. A new area of social reform is too sensitive politically 
for this Conference to expect to take the lead , structured as it is. 

The difficulty of drafting a uniform Act in advance of some 
common intent was encountered in the 1966,  1967 and 1968 meet
ings of the Conference in connection with consumer protection 
legislation and the subj ect-matter was closed with the following 
resolution (1968 Proceedings, page 25) : 

RESOLVED THAT the report be adopted and that the Secretary write to 
the secretary of the Consumer Protection Conference expressing the interest 
of the Conference of Commissioners on the Uniformity of Legislation in 
Canada and offering our co-operation at any point where the Consumer 
Protection Conference feels it would be useful. 

The Ontario Commissioners recommend that the subject be 
taken off the agenda until such time as more j urisdic;;tions have 
legislation of common intent on the subject. 

July, 1973. 

H. Allan Leal 
Arthur N. Stone 

for the Ontario Commissioners 
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SCHEDULE I 

The Personal Information Reporting Act 

I. (1 ) In this Act, 

(a) "circumstantial information" means information, 
other than information o£,record , about the charac
ter, health habits, physical or personal charac
teristics or mode of living of a person, or about any 
other matter concerning 'the person :  

(b) "employment purposes" �eans the purposes of 
taking into employment, granting promotion, re..: 
assigning employment duties or retaining as an 
employee ; 

(c) "file" , when used as a nqun, means all of the in
formation pertaining to a person that is recorded 
and reta,i11:ed by a reporting agency, regardless of 
the manner or form in which the information is 
stored ; 

(d) " information of record" means information about 
a person as to his name, age, place of re.sidence, 
previous places of residence, marital status, 
spouse's name and age, number of dependants, 
particulars of education · or professional quali
fications, places of employment, previous places 
of employment, income and assets, repayment 
history, outstanding credit obligations, cost of 
living obligations, medical information and any 
matter of public record concerning the person and 
any information voluntarily supplied to a report
ing agency by the person ; 

(e) "medical information" means any information 
obtained with the consent of a person from a duly 
qualified medical practitipner, chiropractor, quali
fied psychologist, psychiatrist or hospital, clinic or 
other medically related facility in respect of the 
physical or mental health or condition of that per
son ; 

(f) "person" means a natural person ; 
(g) " Registrar" means the Registrar of Personal In

formation Reporting Agencies ; 
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(h)  "regulations' '  means the regulations made under 
this Act ; 

(1') " " . I I h . report means a wntten, ora or ot er commum-
cation by a reporting agency of information of 
record or circumsta1;1tial information , or both , per
taining to a perso11; for consideration in connection 
wit� a purpose set out in section 7 ;  

(j ) "reporting agency" means a person or corporation 
who for gain or profit furnishes reports. 

(2) This Act applies notwithstanding any agreement or tag�!�:nts 

waiver to the contrary. 

2. There shall be a Registrar of Personal Information Registrar 
I 

Reporting Agencies who shall be appointed by the Lieuten-
ant Governor in Council. 

3. No person or corporation shall conduct or act as a re- R
r
egistra

t
�ion 

o repm mg 
porting agency unless he is registered by the Registrar under agencies 

this Act. 

4:. ( 1 )  An applicant is entitled to registration or renewal Registration 

of registration by the Registrar except where, 
(a) having regard to his financial position , the appli

cant cannot reasonably be expected to be finan
cially respo,nsible in the conduct of h is business ; or 

(b) the past conduct of the applicant affords reasonable 
grounds for belief that he will not carry on business 
in accordance with law and with integrity and 
honesty ; or 

(c) the applicant is a corporation and , 
(i) having regard to its financial position , it 

cannot reasonably be expected to be finan
cially responsible in the conduct of its busi
ness, or 

(ii) the past conduct of its officers or directors 
affords reasonable grounds for belief that its 
business will not be carried on in accordance 
with law and with integrity and honesty ; or 

(d) the applicant is carrying on activities that are, or 
will be, if the applicant is registered , in contraven
tion of this Act or the regulations. 
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����������
of (2) A registration is subject to such terms and conditions 

1 '  to give effect to the purposes of this Act as are cons�nted to 
by the applicant, imposed by the (tribunal holding he.arings) 1 
or prescribed by the regulations. . 

· 

Not 
transferable 

Refusal to 
·register 

Revocation 
and refusal 
to renew 

To whom 
reports may 
be given 

(3) A registration is not transferable. 

5. ( 1 )  The Registrar may refuse to register an applicant 
where in the Registrar' s opinion the applicant is disentitled 
to registration UJ!der section 4. 

(2) The Registrar may refuse to renew or may suspend or 
revoke a registration for any reason that would disentitle the 
registrant to registration under section 4 if he were an appli
cant, or where the registrant is in contravention of thisAct 
or the regulations or is in breach of a term or condition of the 
registration. 

6. (Each jurisdiction is to insert its own procedures for hear
ings and appeals respecting the granting, refusal or revocation 
of registrations.) 

7. (1) Subject to section 1 3 ,  no reporting agency and no 
officer or employee thereof shall knowingly furnish. any in
formation from the files of the reporting agency except in a 
report given, 

(a) in accordance with the written instructions of the 
person to whom the information relates ; or 

(b) to a person or corporation who it has reason to 
believe, 

(i) intends to use the . information in connec
. tion with the extension of credit to or the 

collection of a debt from the person to whom 
the information pertains, 

(ii) intends to use the information in connec
tion with the entering in to or renewal of 
a tenancy agreement, 

(iii) intends to use the information for employ
ment purposes, 

(iv) intends to use the information in connec
tion with the underwriting of insurance 
involving the person , 
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inten,ds to use the information to determine 
the person's eligibility for any matter under 
a statute or regulation where the informa
tion is relevant to the requirement prescrib
ed by law, 

otherwise has a direct business · need for the 
information' in connection with a business 
transaction involving the person. 

(2) No person or corporation shall knowingly obtain Idem 
any information from the files of a reporting agency respect-
ing a person except for the purposes referred to in  sub
section 1 .  

(3) Notwithstanding subsections 1 and' 2 a reporting Information . ' u �  
agency may furnish identifying information respecting any identities 
person ,  li111i ted to his name, address, former addresses, places 
of employment, or former places of employment, to any 
department of the Government of (jurisdiction) or of Canada , 
or of any province thereof. 

(4) A reporting agency shall not sel l ,  lease or transfer Sale of files 
title to i ts files or any of them except to another reporting 
agency registered u nder this Act. 

S (1) Every reporting agency shall adopt all proce- Proce�ures of 
• · agencies 

dures reasonable for ensuring the greatest possible accuracy 
and fairness in  the contents of its reports. 

(2) A · h Jl Information reportrng agency s a not report, included in 
· ' report 

(a) any information that is not stored in a form capa-
ble of being produced under section 1 3 ;  

(b) any information that i s  not extracted from infor
mation appearing i n  files stored or collected in a 
repository located i n  (insert jurisdiction) . 

(3) A reporting agency shall not enter or retain in  the Idem 
file of a person or include in  a report about a person , 

(a) any information based on evidence that is not 
corroborated ; 

(b) information as to j udgments after seven years 
after the judgment was given,  unless the creditor 
confirms in writing that it remains u npaid i n  
whole or in  part, and such confirmation appears 
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in the file, or information in respect of a j udgment 
, , fully paid ; 

· 

Sources of 
information 

Maintenance 
of information 
in file 

(c) information as to any judg�ent against the persoq 
unless mention is m ade . of the name and address 
of the j udgment creditor <;1-S given at the date of 
entry of the j udgment and the ' amount ;  

(d) information as to bankruptcies after five years 
from the date of discha�ge therefrom ; 

(e) information regarding any writs, judgments, col.: 
lections or debts that ate statute barred unless it 
is accompanied by evidence appearing in the file 
that recovery is not barred by the expiration of a 
limitation period ; 

(f) information as to the payment or non-payment of 
lawfully imposed fines after seven years ; 

I 
(g) information as to convictions for crimes, after 

seven years from the date of conviction , provided 
information as to convictions for crimes shall not 
be reported if at any time it is learned that after a 
conviction a full pardon has been granted ; 

(h) information regarding writs that were issued 
against the person more than twelve months pre
viously unless , when reported , the current status 
of the action has been ascertained and is included ; 

(i) information regarding any criminal charges against 
the person ; 

(j ) any other adverse item of information that is more 
than seven years old unless it is voluntarily sup
plied by the person to the reporting agency ; or 

(k) information as to race, creed , colour ,  ancest
.
ry, 

ethnic origin or political affiliation. 
(4) A reporting agency shall not maintain in its files or 

report any information unless the source of the information 
also appears on the file including the identity of the origin
ator of the information and the identity of all persons by 
whom the information was collected or through whom it  was 
disclosed to the reporting agency. 

(5) Every reporting agency shall maintain in i ts file 
respecting a person all the information of which the person 
is entitled to disclosure under subsection 1 of section 13. 
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(6) Wh · • II • Note of ere a repqrtmg agency g1ves a report ora y ,  1 t oral report 
shall note the particulars and content of the oral report in 
the file. 

9.-(1) Where a reporting agency opens a file respecting ���i�g0�1e 
a person, the reporting agency shall , within two weeks after 
doing so , notify the person jr{ writing of the fact. 

(2) Every registered re�orting age�cy in operation im- Idem · 

mediately before this Act comes into force shall ,  before the 
day of notify in writing 

each person in respect of whom the agency maintains a file 
and who has not been notified under subsection 1 that such 
file is maintained. 

10. Where, a reporting agency gives a report respecting ����; of 
a person , the reporting agency shall notify the person of the 
fact within five days after the report is given , unless the per-
son has previously consented in writing to the report being 
given. 

1 1 .-(1) Every person or corporation who obtains a Disclosure of 
report · 

report respecting a person shall , upon the request of such 
person, advise him of ' the fact and of the ,name and address 
of the reporting agency supplying the report. 

(2) Where credit involving a person is denied or the �o.;!�:::ction 
charge for such credit is increased either wholly or partly be-
cause of information received from a reporting agency or a 
person or corporation other than a reporting agency, the user 
of such information shall deliver to the person at the time 
such action is communicated 'to ·him notice of the fact and ,  

(a) of the nature of the information where the informa
tion is furnished by a person or corporation other 
than a reporting agency ; or 

(b) of the name and address of the reporting agency, 
where the information is furnished by a reporting 
agency. 

(3) No person or corporation extending credit to a per- �a��
i
i�
e
g
o
�n 

son shall d ivulge to other credit grantors any information as �f��it informa
to transactions or experiences between himself and the person 
unless he notifies the person in writing at the time of the 
application for credit that he int�·nds to do so. 

12. No person or corporation shall obtain a report from �:fs?J�s from 
a reporting agency that is not registered under this Act, (jurisdiction) 
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except a reporting agency located outside (jurisdiction) in 
a j urisdiction that has legislation that, in the opinion of the 
Lieutenant Governor in Council ,  is equivalent to the provi� 
sions of this Act and the regulations and that is so designated \ 
by the regulations. 

· 

13.-(1) Every reporting agency shaH, at the written 
request of a person and during normal business hours dearly 

. and accurately disclose to the person , without charge , 
(a) the nature and substance of all information in its 

files pertaining to the person at the time of the. 
request ; 

(b) the sources of. information of record ; 
(c) the names of the recipients of any report pertain

ing to the person that it has furnished , 
(i) for employment purposes, within the two 

year period preceding the request, and 
(ii) for any other purpose, within the six month 

period preceding the request;  
(d) copies of any written report made pertaining to . 

the person to any other person or corporation or, 
where the report was oral , particulars of the con-
tent of such oral report, 

· 

and shall inform the person of his right to protest any infor
m ation contained in the file under sections 14 and 1 5  and the 
manner in which a protest may be made. 

(2) The disclosures required under this section shall be 
made to the person, 

(a) in person if he appears in person and ful,"nishes 
proper identification ; 

(b) by telephone if he has made a written request, with 
sufficient identification,  for telephone disclosure 
and the toll charge , if any, for the telephone call is 
prepaid by or charged d irectly to the person. 

( 3) Every reporting agency shall provide trained per
sonnel to explain to a person any information furnished to 
him u nder this section. 

(4) A person shall be permitted to be accompanied by 
one other person of his choosing to whom the reporting agency 
may be required by the person to disclose his. file. 
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(5) The reporting agency shall permit · the person to Abstract 

whom ihformation is disclosed under th is section to make an 
abstract thereof. · 

(6) A reporting agency shall require reasonable identifi- Identification 

cation of the person and a person accompanying him before 
making disclosures under this' ·section. . 

(7)  A reporting agency sl1all not req�ire any undertaking No conditions 

or waiver or release of any right or chose in action as a con-
d ition precedent to the access of a person to his file under 
this section. 

(8) A d 1 . . ' . . . Explanation person may e 1ver to a reportmg agency m wntmg , 
of not more than one hundred words an explanation or addi-
tional information respecting the circumstances �.urrounding 

I 
any item of informatio;n about him in his file, and the report-
ing agency shall maintain such explanation or additional 
information in the file accompanying the item and include it  
in any report given containing the item. · 

14: -(1) Where a person d isputes the accuracy or corn- Correction of • errors 
pleteness of any item 9f information contained in his file, the 
reporting agency shall use its best endeavours to confirm or 
complete the information and shall correct, supplement or 
delete the information in accordance with good practice. 

(2) Where a reporting agency corrects, supplements or Idem 

deletes information under SUbsection 1 1  the reporting agency 
shall , at the request of the person who is the subj ect of the 
file, furnish notification ·of the correction , supplemen� or dele
tion to such of the persons or corporations to whom reports 
based on the unamended file were given within two years 
before the correction, supplement or deletion is m ade as are 
designated by the person who is the subject of the file. 

1� (1) Th R · d · ' Order by 
u .- e eg1strar may or er a reportmg agency Registrar re 

to amend or delete any information , or by order restrict or inf
ormation 

prohibit the use of any information , that in his opinion is 
inaccurate or incomplete or that does not comply with the 
provisions of this Act and the regulations. 

(2) Tl R · d · Enforcement 1e eg1strar may or er a reportmg agency to of order 
furnish notification to any person who has received a report 
of any amendments, deletions, restrictions or prohibitions 
imposed by the Registrar. 
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Cfnsert appropriate prov�swns for hearings and 
appeals respecting decision of Registrar urrder this 
section) 

At a hearing before (the · tribunal) , the person to 
whom information in the files of a reporting agency pertains 
may require the reporting agency to d is�lose the source of 
the information. 

16. Every reporting agency shall ,  within five days after 
the event, notify the Registrar in writing of, 

(a) any change in its address for service ; 
(b) any change in the officers in the case of a corpora

tion or of the members in the case of a partnership ; 
and 

(c) in the case of a corporation , any change in the 
ownership of its shares. 

1 ?'. (insert appropriate provisions for inspections of report-
ing agencies) 

· 

18.-(1) Any notice or order required to be given, de- · 
livered or served under this Act or the regulations is suffi
ciently given, delivered or served if delivered personally or 
sent by registered mail addressed to the person or corpora
tion to whom delivery or service is required to be made at his 
last known address. 

(2) Where service is made by registered mail , the service 
shall be deemed to be made on the third day after the day of 
mailing unless the person on whom service is being made 
establishes that he did not, acting in good faith , through 
absence, accident, illness or other cause beyond his control 
receive the notic·e or order until a later date. 

· 

19.-(1) Where it  appears to the Registrar that any 
person or corporation does not comply with any provision of 
this Act, the regulations or an orqer made under this Act, 
notwithstanding the imposition of any penalty in respect of 
such non-compliance and in addition to any other rights he 
may have, the Registrar may apply to a judge of the High 
Court for an order directing such person or corporation to 
comply with such provision, and upon the application the 
judge may make such order or such other order as the judge 
thinks fit. 
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(2) An appeal lies tp the Court of Appeal ·from an order Appeal 

made under subsection 1 .  

20. No person or corporation shall knowingly supply fnr�r�ation 
false or misleading information to another who is engaged in 
making a report. · 

21.-(1) Every person or corporation who ,  Offences. 

(a) knowingly furnishes false information in any 
application under this Act or in any statement or 
return required to be furnished under this Act or 
the regulations ; 

(b) fails to comply with any order, dii;ectio.n or other 
requirement J?ade under this Act ; or · 

(c) contravenes any provision of this Act or the regu-
lations, 

and every director or officer of a c;orporation who knowingly 
concurs in such furnishing, failure or contravention is guilty 
of an offence and on summ·ary conviction is liable to a fine of 
not more than $2,000 9r to imprisonment for a term of not 
more than one year, or to both. 

(2) Where a corporation is convicted of an offence under Corporations 

subsection 1 ,  the maximum penalty that may be imposed 
upon the corporation is $25,000 and not as provided therein. 

(3) No proceeding under clause a of subsection 1 shall be Limitation 

commenced more than one y·ear after the facts upon which the 
proceeding is based first �arne to the knowledge of the Regis-
trar. 

(4) No proceeding under clause b or c of subsection 1 shall Idem 

be commenced more than two years after the time when the 
subject-matter of the proceeding arose. 

22. · A  statement as to, 
(a) the registration or non-registration of any person 

or corporation ; 
(b) the filing or non-filing of any document or material 

required or permitted to be filed with the Registrar ; 
(c) the time when the facts upon which proceedings are 

based first came to the knowledge of the Registrar ; 
or 

Certificate 
as evidence 
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(d) any other matter pertaining to such registration, 
1 '  non-registration, filing or non-filing, 

purporting to be .certified by the Regi�tr'ar is ,  without proof 1 
of the office or signature of the Registrar, receivable in evi- ' 
dence as prima facie proof of the facts stated therein for all 
purposes in any action, proceeding or prosecution. 

Regulations 23 . The Lieutenant Governor in Council may make regu-
lations, 

(a) exempting any class of ' persons or corporations 
from this Act or the regulations or any provision 
thereof ; 

(b) governing applications for registration or renewal 
of registration and prescribing terms and condi
tions of registration ; 

(c) requiring the payment of fees on application for 
registration or renewal of registration , and pre
scribing the amounts thereof ; 

(d) requiring registered reporting agencies to be bond
ed in such form and terms and with such collateral 
security as are prescribed , and providing · for the 
forfeiture of bonds and the disposition of the pro
ceeds ;  

(e) requiring and governing the books , accounts and 
records that shall be kept by reporting agencies ; 

(f) designating j urisd ictions that, in the opinion of the 
Lieutenant Governor in Counci l ,  have legislation 
equivalent to the provisions of th is Act and the 
regulations for the purposes of Section 1 2 ;  · 

(g) prescribing information that must be contained in 
a report ; 

(h) requiring reporting agencies to make returns and 
furnish information to the registrar ; 

(i) prescribing forms for the purposes of this Act and 
providing for their use ; 

(j ) requiring any information required to be furnished 
or contained in any form or return to be verified 
by affidavit. 
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I 
SCHEDULE 2 

OFFICE DE REVISION DU CODE CIVIL 

COMITE SPECIAL DE L'ENREGISTREMENT 

.AGENCES D ' INFORMATION 

DOCUMENT DE TRAVAIL 

POUR LA PREPARATION D 'AMENDEMENT 

A LA LOI DE LA PROTECTION 
DU CONSOMMATEUR 

Ethel GROFFIER-ATALA, 
Aout 1973. 
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Remarques Preliminaires. 

1 )  Le document L/D/10-6 comprend · une version du texte 
elabore apres la visite de M M .  Leal et Stone et revisee ' partielle� 
men t par le Comi te special de I' enregistrement. 

I 
2) Ce texte est destine a @tre examine par un sous-comite du 

Comite special de !'enregistrement d�ns le but  de le rendre sus
ceptible d '@tre integre dans la Loi de la protection du consommateur 
(L.Q. 1 97 2 ,  c. 74) . 

3) I I  doit par consequent se comprendre a la lumiere de la 
Loi de la protection du cons.ommateur et il sera regi par les disposi
tions generales de cette derniere concernant : la procedure ,  la 
prescription , etc. , tout comme toute ! 'organisation de l 'Office du 
consommateur (reglements, inspection, etc . . . .  ) . 

I 
4) Dans le silence qe la Loi sur la protection du consommateur, 

i1 faut se referer aux regles generales du Code civil .et du Code de 
procedure civile. 

Article 1 :  
"Toute personne, autre qu'une agence d ' investigation o u  de 

securite duement licenciee en vertu de la Loi des agences d'inves
t-/gation et de securite (S. R.Q. 1 964, c. 42) , [ ] qui fait 
commerce de preparer et de distribuer des rapports concernant le 
caractere, la reputation , la solvabilite ,  le credit ou l 'assurabilite 
d'une personne physique est presumee etre une "agence d'infor
mation" pour les fins de Ia presente loi . "  

(Art. 1 ,  L/D /10-3, p . -v. L/ A/ 19 - Personal Information Report-
ing A ct, art. 1 (1) , j) 

· 

Problemes d examiner: 

1 °) II faudra amender I' article 1 de I a Loi des agences d' investi
gation pour en exclure les "agences d ' information" avec une pre
cision sur leurs activites pour eviter que les "bureaux de credit" 
ne se £assent "agences d ' investigation" .  On pourrait, par exemple, 
elargir I 'art. 1 a) en y introduisant l 'art. 1 du present texte. 

2°) L' art. 1 ci-dessus ne regie pas le probleme des rapports 
medicaux, scolaires, etc . . . .  
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Article 2:  

"L'ensemble de } ' information rassemblee et  des rapports pre
pares par l 'agence au sujet d 'une personne constitue le dossier de 
cette derniere".  

(A rt. 2 ,  L/D/ 10-2, voir p . -v. L/A / 19,  mod. - Personal Informa-
tion Reporting A ct, art. 1 (1) ,c) .  

· 

Article 3: 
" Nul ne peut exploiter une agence d'information s ' i l  n'a obtenu 

un permis delivre par le directeur de l'Office de la protection du 
consommateur et  fourni une caution dont le montant est fixe par 
le Lieutenant-gouverneur en conseil . "  

' ' 

(Art. 3, L/D/ 10-'z, voir p . -v. L/A /  19,  mod. - Personal Information 
Reporting A ct, art. 2 et 3.) 

Article 4: 
" Personne ne peut demander de rapport a une agence qui n'a 

pas obtenu de permis conformement a Ia presente loi sauf a une 
agence d ' information sjtuee dans une juridiction qui ,  de l 'avis du 
Lieutenant-gouverneur en conseil , a une legislation offrant une 
protection equivalente a la presente loi et ses reglements."  

(P.-v. L/  A /20 - Personal Information Reporting A ct, art. 12, 
art. 8 (2) b . )  

Article 5:  
"Toute personne qui sollicite' un permis doit  transmettre sa 

demande par ecrit au directeur, dans la forme et accompagnee des 
documents et du cautionnement prescrits par la loi et les regle
ments. 

Le directeur delivre le permis si , apres enquHe, il j uge que le 
requerant possede les qualites requises et remplit les conditions 
prescri tes. ' '  

(Art. 4, L/D/ 10-2 , mod. , p . -v. L/A/ 19 - Personal Information 
Reporting A ct, art. 4 (2) , 5 (1) .) 

Article 6: 

" Pour obtenir un permis,  le requerant doi t :  
a) operer lui-m@me l ' agence ; 
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b) indiquer le lieu de sa principale place d 'affaire dans la 
province ; 

c) fournir Ie cautionnement prescrit par les reglements ; 
d) produire tout document exige par la loi et les reglements 

dans les delais fixes par ceux-ci. 

Il doit en outre, 
1 .  s'il est une personne physique ,  

e) Hre majeur ;  
f) etre exempt de toute condamnation pour acte criminel 

punissable par voie de mise en accusation seulement ; 

2. s' il s'agit d 'une compagnie, 
g) etre constituee en corporation en vertu de la Loi des 

compagnies (S. R.Q.  1 964, c. 2 7 1 )  ou de la Loi des corpora" 
tions canadiennes (S.C.R. 1 970 ,  c . C-32) ou se conformer 
aux prescriptions de Ia Loi des compagnies etrangeres 
(S.R.Q.  1 964, c. 282) . 

3 .  s ' il s 'agit d 'une association cooperative, 
h) se conformer aux prescriptions de la Loi des associations 

cooperatives (S. R.Q. 1 964, c. 292 ) .  · 

· (Personal Information Reporting A ct ,  art. 4) 

Article 7 :  

"La demande de  permis se  fait au moyen de la  formule pres
crite "par reglement" . 

(Art 6, L/D/10-2, p.-v. L/A/19 non modifie) . 

A rticle 8: 

"Le permis est valable pour une duree de quatre ans et est 
facturable annuellement ; il peut etre renouvele aux conditions 
prescrites par la loi et les reglements ." ' 

(Art. 7 ,  L/D I 10-2 , p.-v .  L/ A /  19 non modifie.) 

Article 9 :  

"Le directeur, sur  reception de toute demande pour la  deli
vrance d 'un permis , doit inscrire cette demande dans un registre 
tenu a cette fin dans les bureaux de ! 'Office. 
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Le public peut avoir acces a ce registre .aux heures et  aux j ours 
ou les bureaux de l (Office sont ouverts." 
(Art. 8 ,  L/D/10-2, p.-v. L/A /19 non mpdifie.) 

Article 10: 

" L' Office doit publier chaque annee dans la  Gazette Officielle 
du Quebec, la liste des agences en activite a'insi que les noms de 
leurs directeurs, officiers ou associes. 

· 

Toute agence doit notifier par ecrit au directeur dans un delai 
de cinq j ours : 

a) tou t  changement d 'adresse ;  
' 

b) tout  changement d 'administrateur, dans le cas d'une 
corporation, ou d 'associe ,  dans le · cas d' une societe ; I 

c) tout changement dans la  repartition des actions, dans le 
cas d 'une corporation . 

(Art. 9, L/D/10-3 p.-v. L/A /19 modifie) . 

Article 1 1 :  

"Le directeur d e  l 'Office peut, apn�s avoir donne a ! ' interesse 
! 'occasion de se faire entendre, annule!i, suspendre ou refuser de 
renouveler tout permis, 

a) lorsque le detenteur a cesse de remplir les conditions pre
senter par la loi et  les reglements ;  

b) lorsque Ie detenteur n ' a  pas paye les droits." 

(Art. 10 et lOa, L/D/10-3, p . -v . L/A /19 mod. - Personal Infor
mation Reportin:g A ct, art. s·. ) 
A rticle 12: 

"La decision de suspension , de non renouvellement ou d'annu
lation d 'un permis doit etre notifiee par lettre recommandee et 
motivee." 
(Art. 1 1 ,  L/D/10-2, p.-v. L/A /19 modifie - Personal Information 
Reporting A ct, art. 18.) 

Article 13: 

L'annulation d'un permis comporte la perte des droits payes 
pour sa del ivrance ainsi que 'la saisie des dossiers que detient 
I' agence" . 

(Art. 13, L/D/10-2, p.-v. L/A/19 modifie.) 
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"Toute personne dont la demande de permis est refusee ou 
dont le perm'is est refuse , annule o� suspendu peut interj eter appel 
de Ia decision du directeur devant un j uge de Ia Cour provinciale. 

Celui-ci peut confirmer ou annuler . Ia decision ou rendre Ia 
decision qui aurait d(l etre prise�" 

(A rt. 13 ,  L/D/10-2, p.-v. L/A /19 non .modijie - Personal Infor
mation Reporting Act ,  art. 6.) 

Article 15:  
' 

"L'appel est interj ete par requete signifiee au directeur. Cette 
requete doit etre produite au greffe de .. la Cour provinciale au I 
chef-lieu du  djstrict j udiciaire ou l 'agence a sa principale place 
d'affaire dans les trente j ours de Ia mise a Ia poste de la notification 
prevue a !'article 1 2. 

D es reception de l 'avi.s d'appel , le directeur transmet au greffe 
de Ia Cour provinciale le dossier relatif a Ia decision dont il est 
fait appel." 

(A rt. 14,  L/Df10-2 , p.-v .  L/A /19 modijie - Personal Information 
Reporting A ct ,  art. 6.) 

Article 1 6: 

" L'etat demeure touj ours proprietaire des permis. Les deten
teurs ne peuvent les considerer ni les inclure comme partie de leur 
patrimoine." 

(Art. 15 ,  L/D/10-2 , p.-v. L/A /19 modijie.) 

Article 17 :  

1 4Un permis ne  peut etre cede ou  transmis, de quelque maniere 
que ce soit". 

(Art. 16,  L/D/10-3 , p.-v. L/A /19 modijie - Personal Information 
Reporting Act ,  art. 4 (3) .) 

A rticle 18:  

"Un agence ne peut vendre, louer ou preter ses dossiers qu'a 
une autre agence d'information detentrice du permis prevu par 
la loi ."  

(Nouveau - Personal Information Reporting A ct, art. 7 ( 4) . )  
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Article 19:  
"Le� dossiers d'une agence qui cesse son activite ou qui s:est 

vu refuser le renouvellement de son permis doive'nt etre deposes 
a !'Office qui les conserve. 

Si les dossiers ne sont pas transferes a une autr� agence dans 
le delai d 'un  an , !'Office doi t  les detruire." 

(Art. 17 ,  L/D/10-3, p.-v. L/A /19 modijie.) 

Article 20: 
" Une agence d ' information qui ouvre un d9ssier sur une per

sonne doit avertir cette derniere par ecrit dans u n  delai de quinze 
jours. 

Toute agence d' information en activite imrnediatement avant 
! 'entree en vigueur de la presente loi, doit avertir tou te personne 
au sujet de laquelle elle detient un dossier avant le (date ) . " 

(Art. 18,  L/D/10-2, p.-v.  L/A /19 . Personal Information Reporting 
A ct, art. 9 (1) .) 

. 

Alternative 
" Une agence d' information ne peut ouvrir un dossier concer

nant une personne sans 1' aviser par ecrit qu'un  tel dossier est 
ouvert' ' .· 
(P. V. L/A /19) . 

Article 21 : 
"L'agence doit egalement avertir immediaternent toute per

sonne au sujet de laquelle elle detient u n  dossier de toute demande 
d' information a son sujet." 

(Art. 1 9, L/D/10-2, p.-v. L/A /19 non modifie - Personal Infor
mation Reporting A ct, art. 10.) 

REMARQUE : Le Personal Information Reporting Act oblige a 
envoyer cet avis d ans les cinq jours. 

Article 22: 
" Cet avis doit mentionner le droit du  sujet de l 'enquete de 

consul ter son dossier et d 'y  verser ses com mentaires ." 

(Art. 20, L/D/10-2 , p.-v. L/A /20 modifie - Personal Information 
Reporting A ct, art. 13 (1) , dernier alinea.) 
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. A rticle 23: 

"Les dossiers d'une agence <;! ' information couvrant les per
sonnes residant au Quebec doivent @tre accessibles et conserves 
d ans le Quebec" . 

(Art. 21 , L/D/10-2, p . -v. L/A /20 modifie - Personal Information 
Reporting A ct ,  art. 81 (5) .) 

' 
. 

Article 24: 

"Toute personne qui a fait l 'opj et d'une enqu@te concernant 
son caractere , sa reputation , sa solvabilite ,  son credit ou son 

I 

assurabilite a le droit d 'etre mise au courant par Ia personne qui 
l ' a  fait effectuer du nom et d e  l ' adresse d.e l 'agence d' information. I 

Lorsqu'un 'preteur refuse du credit ou en augmente I' interet' a 
C9-use de renseignements emanant d 'une agence d ' informatioq ou 
d 'une autre source, il doit en informer la personne interessee et 
lui communiquer : 

a) le nom et l 'adresse de l ' agence d ' information ou 
b) la na�ure de }' information lorsque celle-ci emane d 'une 

autre source" .  

(A rt. 23 ,  L/  D /10-2 , p.-v .  L/  A /20 modifiee - Personal Information 
Reporting A ct , art. 1 1  (1) ) . 

A rticle 25 :  

"Toute personne a .Je droit d 'obtenir gratuitement de l 'agence, 
pendant les heures d ' affaires : ' 

1 )  la nature et I a  substance d e  toute information l a  concernant ;  

2) les sources de ] ' information contenue dans son dossier ; 

3) les noms de toutes les personnes a qui un rapport a He fait. 
a) dans les 2 ans qui precedent la demande si le rapport 

concernait u n  emploi ; 
b) dans les 6 mois, dans les autres cas ; 

4) la copie de tout rapport la concernant. 
,. 

Avant de fournir ces informations l 'agence a le droit d'exiger 
une preuve d ' identite de la personne qui les demande ou une 
demande ecrite prealaLle contenant une preuve d ' identite suffi
sante si la communication des informations se fait par telephone. 
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L'agence ne peut exiger aucune ren onciation a un droit quel-
, •  conque pour donner acces a une personne au dossier le  concernant" .  ' . I ' ' 

(Art. 26. L/ D /10-2 et L/ D / 10-3; P. V. L/ A/  20, modifie - Personal 
Information Reporting A ct ,  A rt. 13 (1) ,  13 (2) , · 13 (7) ) .  

Article 26: 
� 'Toute personne a le droit de formuler des commentaires 

ecrits qui seront consignes dans son dossier . ' 

L'agence doit en consequence : 

a) verifier ! 'information et la faire dispara�tre si elle ne peut 
etre verifiee ; ou 

b) corriger le dossier Iorsque les commentaires du suj et de 
l 'enquete s 'averent exacts ; et 

c) communiquer ces modifications ou corrections a } ' interesse 
' et a tou te personne a qui son dossier a ete fourni au cours 
des deux annees precedant les modifications et .correc- . 
tions . " 

(Art. 26 ,  L/D/10-2 et L/D/10-3 , p.-v. L/A /20 modifie - Personal 
Information Reporting A ct , art. 13 (1) , 13  (8) , 14 (1) et (2) . )  

. A rticle 27: 
" Une agence ne peut faire figurer dans un dossier u ne informa

tion dont elle n ' ind iquc pas Ies sources y compris l ' identi te de 
toutes les personnes qui lui ont fourni } ' information".  

(Art. 24 L/ D /10-3 , Personal Information Reporting A ct, art. 8 (4) ) .  

A rticle 28: 
" L'agence mettra un membre de son personnel a la disposition 

des personnes desireuses de se faire expliquer leur dossier" . 

(Nouveau - Personal Information Reporting A ct ,  Art. 13 (3) ) . 

A rti.cle 2 9 :  
"Aucun rapport effectue par une agence d '·information ne peut 

con tenir : 

a) des mentions concernant la race, la  rel igion , l ' origine 
ethnique ou ! 'affiliation politique du sujet de l 'enqu�te ; 

b) Ia mention de toute faillite dont le sujet de l 'enqu�te 
aurait ete libere depuis plus de cinq ans avant que l ' en
quete n'ait ete effectuee ; 
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c) la men1ion de sommation , condamnation ou recouvrement 
au suj et de dettes acquittees ou prescrites ; 

I 
d) la mention d 'une assignation datant de plus de deux ans 

lorsque l 'etat de ! 'action eli justice n'est pas connu ; 
e) la mention d'u'n j ugement rendq depuis plus de sept ans, 

a mains que le creancier he confirme par ecrit qu ' il n'a pas 
ete paye en tout ou en partie et qu'une telle confirmation 
apparaisse au dossier ; 

f) la mention d 'un crime sept ans apres que la peine ait ete 
purgee ou avant ce delai, si · un pardon a ete accorde ; 

g) I a mention de tou t.e accusation criminelle ; 
h) lfl mention et 1a date d'un j ugement condamnant a payer 

une soinme en derniers si le nom du creancier et le mon
tant de la dette ne s.ont pas mentionnes ; 

i )  toute information basee sur un t.emoignage non corrobore ; 
j )  toute autre information d e  fait anterieure a sept ans ; 
k) toute information qui n'est pas contenue  dans le dossier ; 
1) toute information concernant le paiement ou le non

paiement d 'une amende legalement imposee depuis plus 
de sept aris ; 

m) toute information obtenue en violation de loi . "  

(Art. 28, L/D/10-3, p.-v. L/A /20 modifie-Personal Information 
Reporting A ct ,  art. 8 (3) .) 

A rticle 30: 

"Toute agence doit s'assurer que ses dossiers sont tenus de la 
fa�on la plus honnete et la plus exacte possible." 

(Personal Information Reporting A ct, art. 8 - article 29 LjDj 10-2, 
pas etudie en comite.) 

A rticle 31 :  

' 'L ' information contenue dans les dossiers de toute agence ne 
peut etre utilisee que pour des fins conformes a l 'activite d 'une 
agence d' information. "  

(A rticle 30, L/ D I 10-2, pas etudie en comite - Personal Information 
Reporting A ct, art. 8 (2) a.) 
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REMARQUE: Le Personal Information Reporting Act est plus ex

plicite dans ce domaine : 

" (7) (1) Subject to seCtion 1 3 , no reporting agency and n'o 
officer or employee thereof shall knowingly furnish any informa
tion from the files of the reporting agency excep� in a report 
given, 

· a) in accordance with the written instructions of the person 
to whom the information relates ; or 

b) to a person or corporation who it has reason to believe , 

(i) intends to use the information in  connection with the 
extension of credit to or the collection of a debt 
from the person to whom the information pertains, 

(ii) intends to use the information in connection with the 
entering into or renewal of a tenancy agreement, 

I 

(iii) intends to use the information for employment pur-
poses , 

(iv) intends to use the information in connection with the 
underwriting of insurance involving the person , 

(v) intends to use the information to determine the 
person's  eligibility for any matter under a statute or 
regulation where the information is relevant to the 
requirement prescribed by law, 

(vi) otherwise has a d irect business need for the informa

tion in connection with a business transaction involv
ing the person. 

{2) No person or corporation shall knO\vingly obtain any infor
mation from the files of a reporting agency respecting a person 
except for the purposes referred to in subsection 1 .  

(3) Notwithstanding subsections 1 and 2 ,  a reporting agency 
may furnish identifying information respecting any person,  limit
ed to his name, address , former addresses , places of employment, 
or former places of employment, to any department of the Govern
ment of (jurisdtction) or of Canada or of any province thereof ." 

Article 32: 

"Une personne qui consent  du credit  a une autre ne peut reveler 
les accords intervenus entre les parties a d 'autres fournisseurs de 
credit , a rnoins qu'elle n 'avise l'emprunteur par ecrit qu€7 telle est 
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son intention,  au moment ou il formule sa demande de credit." 
(Personal Information Reporting A ct, art. 11  (3) - Article · 31 
L 1 D I 10-2 , pas etudie en comite.) 

Article 33: 

' 

"Toute personne qui a des raisons de croire que ses droits ne 
sont pas respectes par' une agence' d ' information peut formuler une 
plainte aupres du directeur de ! 'Office de Ia protection du con
sommateur. ' '  

(A rticle 32 , LID I 10-2 ,  pas etudie en comite - Personal Information 
Reporting A ct ,  art. 15.) 

' 

A rticle 34: 
" Le LieuteD:ant-gouverneur en c�nseil .

. 
peut edicter des regie� 

men ts concernant :  
· a) le contenu des formules de demande de permis des agences 

d ' information ain�i que des formules de  ren�uvellement 
ou de transfert de perm is ; 

b) le montant de la caution a fournir par les agences d' infor
m ation; 

c) les droits a payer par une personne pour ! 'obtention d'une 
copie de  son dossier." 

(A rticle 33, LID I 10-2, modifie en ajoutant c) - Personal Informa
tion Reporti1�g Aci, art. 23.) 

Article 35: 
"Dans l 'exercice de lei1rs fonctions, les inspecteurs et enque

teurs de ! 'Office de Ia protection du consommateur peuvent, pen
dant les heures ordinaires de travail , penetrer dans les locaux des 
agences d ' infonnation et exiger Ia production des livres, registres 
et dossiers de ces agences." 

(Article 34, LID I 10-2 , pas etudie en comite - Personal Information 
Reporting A ct, art. 17.) 

A rticle 36: 
"Tout directeur, administrateur ou employe d'une agence 

d' information et tout  inspecteur et enqueteur de l 'Office de Ia 
protection du consommateur qui utilise de } ' information conte
nues dans le dossier d 'une personne a d 'au tres fins que celles pour 
lesquelles elles ont ete rassemblees est passible d ' une amende de 
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pour une premiere infraction et de 
1 '  infraction. " 

pour une deuxieme 

(Article 35, L/D/10-2, pas etudie en comite - P�rsonal Informa
tion Reporting A ct ,  art. 20, 2 J (J) .) 

Article 37: 

! 'Tout directeur ,  administrateur ou emJ?loye d'une agence 
d' information qui refuse de donner acces aux dossiers de 1' agence 
a un inspecteur ou un enqueteur de l 'Office est passible d 'une 
amende de . . .  pour une premiere infraction · et de . . .  pour une 
deuxieme infraction." 

I (A rticle 36, LID I 10-2, pas etudie en comite - Personal Informa
tion Reporting Act, art. 20, 2 1  (1) .) 

A rticle 38: 
, I 

1 1Tout directeur ,  administrateur et employe d'une agence 
d 'informai:ion qui refuse a une personne l' acces a un dossier le 
concernant, dans les condit1ons prevues par la loi , est passible 
d ' une amende de . . . pour une premiere infraction et de . . .  pour 
une deuxieme infraction." 

(Article 37, LID/10-2 , pas etudie en comite - Personal Jnforma
. tion Reporting Act ,  art. 20, 21 (1) .) 

Article 3 9: 
" Le Lieutenant-gouverneur en conseil designe par decret les 

j u ridictions dans lesquelles 1es agences peuvent proceder a des 
echanges d ' information avec les agences quebecoises." 

(A fticle 38, LID I 10-2 - voir article 4 du present document 
Personal Information A ct , art. 12.) 

Article 40: 
1 1Les dispositions de la  presente loi sont imperatives."  

(Nouveau - Personal Information Reporting A ct, art. 1 (2) .)  
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APPENDIX U 

(See Page 20) 

Pleasure Boat Owners Liability 

REPORT OF THE MANITO BA COMMISSIONERS 

· At the 1972  Conference the M anitoba, Cor'nmissioners were 
instructed to prepare a report on the subj ect of liability of owners 
of pleasure boats for accidents.  This subj ect matter arose initially 
from the following resolution passed by the Canadian Bar Asso
ciation in 1971 : 

"WHEREAS 

(a) The number of pleasure boats being operated in Canada has 
increased rapidly as have the number of accidents connected with 
their use and operation. 

(b) The public is inadequately protected froin this ever-growing hazard 
because in many cases the owner is not responsible for any damage 
resulting from thes� accidents. · · 

(c) I t  is considered desirable to make the owners of pleasure boats 
responsible for damage caused by or resul ting from the operation 
thereof. 

RESOLVED : 

That th e Canadian Bar Association 

· (a) Do urge adoption of legislation to provide that the owners of 
pleasure boats be responsible for damage caused by or resulting 
from the operation thereof. 

(b) Do forward this resolution to the Government of Canada and to 
each provincial government for appropriate legislative action. " 

The :rvianitoba Commissioners h ave considered the subject 
primarily in its constitutional aspect in order to determine the 
legislative jurisdiction 'vi th in which the proposed reform migh t · 
be enacted . We naturally examined the provisions of the Canada 
Shipping A ct, enacted by Parliament pursuant to its specifically 
enumera.ted power to make laws regarding all matters coming 
within the class of subj ect designated as Navigation and Shipping. 
Our analysis leads us to conclude that the Canada Shipping A ct 
is seriously deficient in its treatment of this matter. 

The Manitoba Commissioners recommend that this matter 
could be dealt with best by an Act of the Parliament of Canada,  
either as a further provision in the Canada Sh�pping A ct or as a 
separate Act. 



The Canadq, Shipping Act already ·includes provisions relating 
to liability of owners and operators of vessels in  certain circum
stances. It appears by Section 6417 (2) that the owner of a ship 
(including a pleasure yacht) may be liable to a limited amount 
even where loss of life, personal injury or loss of property occur 
(in defined circumstan'ces) without the owner's actual fault or 
privity. The concepts of " the fault  of the vessel" (section 646) , 
and quantum related to the ship's tonnage (Section 647 (2) (e) and 
(f) noted) make it  clear that the legislator did not have pleasure 
boats primarily in mind . In addition to owners , operators (not 
defined) are rendered liable, apparently by Section 649 (c) . 

D espite the deficiencies of this statute in regard to the matter 
of the l iability of pleasure boat o\v,ners ,, it does appear to be 
intended ' as a . comprehensive code relating to Navigation an<l 
Shipping. The 

, 
interpretation section gathers within its ambit 

very ship or boat or any other descriptjon of vessel used or desig
nated to be used in navigation . .  Parliament certainly has not 
abstained from drawing ' pleasure boats into this fleet ! There 
would therefore seem to be no constitutional problem if Parlia
ment extended the provisions relating to liability of owners to 
cover the vicarious l iability of the owners of pleasure craft. 

In the event that the Conference should not wish to accept 
the Manitoba Commissioners' recommendations and should con
sider that the liability of pleasure boat owners is a vacant corner 
of an otherwise occupied field , we have prepared a d raft provin
cial statute for discussion purposes (Schedule 1 ) .  

The language in  the definition section relates rather closely to 
the language in the Canada Shipping A ct and the definition of 
"owner" specifically refers to the Canada Shipping A ct. A ques
tion arises as to the advisability of using language i n  a provincial 
Act dealing v..dth this subj ect matter which is closely related to the 
language in the Canada Shipping A ct. The M anitoba Commis
sioners thought it advisable to keep the language similar, if it is 
to be a provincial statute, but realize that this  may raise diffi
culties. 

The same problem is raised by Sections 5 and 6 of the draft. 
There are several sections of the Canada Shipping A ct which deal 
directly with the liability of owners, e.g. Sections 639 and 647 .  It  

. i s  obvious that provincial legislation should not  attempt to vary 
such rules. Section 6, of course, would make it perfectly clear to 
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any reader that a constitutional problem might arise and it  might 
I '  , be advisable to delete such a provision . 

In summation , we recommend that the reform be effected by 
Parliament. Federal legislation would produce two salutary con
sequences. I t  would avoid the j urisdictional gymnastics and 
would produce instant uniformity. 

The Manitoba Commissioners 

R. H. Tallin 

R. G. Smethurst 

F. C. M uldoon 

G. C. Balkoran 

August, 1973 
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1 .  SCHEDULE 1 

The Pleasure Boat Owners Liability Act 

1 .  I n  this Act 

(a) "operator" means the person m charge of navi
gating a boat ; 

(b) "owner" as applied to a boat registered under the 
Canada Shipping Act (Canada) means the re
gistered owner, and as applied to a boat that is not 
registered u nder  the C an a d a  S h i p p in g  Act 
(Canada) means the actual owner ; 

(c) "P,leasure boat" means a boat that is used . by the 
operator thereof for pleasure and not for the 
carrying of passengers or goods for remuneration 
or the object of profit. 

2. Where loss or damage is caused by the negligence of 
the operator of a pleasure boat in the operation of a pleasure 
boat, the owner of the pleasure boat is l iable for the loss or I 
damage to the same extent as the operator of the pleasure 
boat, jointly and severally with the operator of the pleasure 
boat. 

3. The mvner of a pleasure boat is not liable for loss or 
damage under section 2 where the loss or damage was caused 
at a time when the operator of the pleasure boat was in 
possessi�n of the pleasure boat without '  the consent, ex
pressed or impl ied , of the owner. 

4. An operator of a pleasure boat who l ives with , and 
as a member of the family of, the owner of the pleasure boat 
shall be deemed to have acquired possession of the pleasure 
boat with the consent of the owner. 

5 .  This Act is subject to the provisions of the Canada 
Shipping Act in all circumstances where the provisions of 
that Act apply. 

6. The purpose and' intent of the Legislature in enacting 
this Act is to confine the provisions of this Act within the 
competence of the Legislature, and this  Act shall be con
strued so as to give effect to that purpose and intent. 
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CUMULATIVE INDEX TO 
PROCEEDINGS OF THE CONFERENCE 

1918 � 1973 INCLUSIVE 

' ' 

NoTE :-This index has been divided into two parts, the :first dealing with uniform 
Acts and the second dealing with constitutional policy and procedural 
matters Neither part includes routine recurring resolutions or other 
matters that do not fall normally under the h�adings of Part I or Part I I  

PART I 
I NDEX RESPECTING UNIFORM STATUTES PROPOSED, REPORTED 

ON, DRAFTED OR APPROVED, AS APPEARING IN THE 
PROCEEDINGS OF THE CoNFERENCE FROM 

1 9 1 8  TO 197.3 INCLUSIVE 

AccuMULA noNs 
Minutes : 1967, pp 25, 37 , 1968, p. 28 
Reports and Draft Acts · 1 967, p 204 
Adopted Uniform Act 1 968, p 101  

ADMINISTRATIVE PROCEDURES,' CONTROL O F  
Minutes 1 949, p 24 

ADOPTION 
Minutes : 1 947, pp 24, 1 13 ,  1967, p 23 , 1968, pp 20, 25 , 1969, p. 20. 
Reports and Draft Acts 1 967, p 1 19 ,  1968, p 62 , 1969, p 131 . 

AGE OF MAJORITY 
Minutes 1 971 , p 77. 
Report 1 97 1 ,  p 161 

AGE FOR MARRIAGE, MINIMUM 
Minutes 1 970, p 40 ; 1 97 1 ,  p. 77 ; 1 972, p 30 
Report 1 970, p. 3 1 9 , 1 97 1 , p 1 64 ,  1 972, p 99 ; 1 973, p 27.  

AGE OF CONSENT TO MEDICAL, SURGICAL AND DENTAL TREATMENT 
Report : 1 973, p 24 

ARBITRATIONS 
Minutes 1 930, p 1 7 ; 1 93l , p 1 2  
Reports and Draft Acts 1 930, p 88 , 1 93 1 ,  p 28.  

AssiGNMENTS oF BooK DEBTS 
Minutes . 1926, pp 1 4 ,  1 8 , 1927, pp 1 2 ,  15 , 1928, pp 14,  16,  1 7 ,  18 , 

1 930, p 17 , 1 931 , pp 14,  1 6 , 1932, pp 13, 1 4 , 1 933, pp 14,  
15 ,  16,  1 7 ,  1 934, pp. 14, 1 8 ,  1 935, p 13 , 1 936, p 1 4 ,  
1939, p.  39 , 1941,  p 26 , 1942, pp 2 1 ,  22 , 1 947, p 24 , 
1 948, p 20 , 1 949, p 20 , 1950, pp 1 9, 20 , 1 95 1 ,  pp 22, 23 ; 
1952, pp 2 1 ,  22,  23 , 1 953, pp 19,  20, 2 1 ,  22 , 1954, p 25 , 
1 955, p 25 , 1 960, p. 94 

Reports and Draft Acts : 1 928, p 44 , 1931 , p. 56 , 1932, p 35 , 1 933, 
p 74 , 1936, p 25 , 1948, p 1 02 ; 1 949, p 79 , 1950, pp 52, 55 , 
1953� p 57 ' 1 955, p 1 1 8 

i 



11 CUMULATIVE INDEX I 

Correspondence 1 935, p 22 ; 1 939, p 1.01 . 
Adopted Uriiform Act : 1928, p 47 

Amendments 1 93 1 ,  p 16 
Revised Uniform Act 1 950, p 56 ,1 1 955, p 1 1 8 ,  1957, p 45 

AUTOMOBILE I NSURANCE 
Minutes : 1932, pp 13, 19, 20 , 1933, pp 1 2 ,  13 
Reports and Draft Acts : 1933, p 26 
Correspondence 1932 , p. 32 ' 

BENEFICIARIES-APPOINTMENT UNDER PENSION PLANS 
Minutes 1956 , pp 24, 25 , 1957, pp 27, 28 
Reports and Draft Acts : 1957, p 145 
Adopted Uniform Act 1 957, p 150 

BILL OF RIGHTS 
Minutes : 1961 , p 29 

B ILLS OF SALE AND CHATTEL MORTGAGES 
See also MQTOR VEHICLES, CENTRAL REGIS

.
TRATION OF 

'ENCUMBRANCES O N  
Minutes 1923, p .  1 5 ,  1 924, pp 13 ,  15 ; 1925, p 1 6 ,  1926, pp 1 4 ,  1 5 ,  

1927, p p  1 1 ,  12,  1 3 , 1928, pp 13,  1 4, 1 7 ,  1 8 ,  193 1 ,  pp ' 15, 
16,  19 , 1932, p 13 , 1934, p 1 8 , 1936, p 14 , 1937, p 14 ; 
1 939, p 35 ; 1948, p 25 , 1949, p 23 , 1 950, p 28 , 195 1 ,  
pp 1 8 ;  22 , 23 , 1 952, pp. 2 1 , 22, 23 , 1953, p p  1 9 ,  20, 2 1 ,  22 , 
1954, p 25 , 1 955, p. 25 , 1 956, p 1 8 ,  1957, p 2 1 , 1 958 , p 1 9 ; 
1959 ,  p 24 , 1 960, p 26 , 1 962 , pp. 41 , st , 1963 , p 2 1 , 
1 964, p 1 9 ,  1965, p. 33 

Reports and Draft Acts 1 925, p 68 , 1926, p 5 1 , 1928, p 24 ; 
1937, p 19 ; 195 1 ,  pp 37, 39, 56 , 1952, p 57 , 1953, pp 57, 
61 ; 1 955, p 1 1 8 ,  1 957, pp. 46, 58 , 1958, p 56 , 1959, p 1 05 ,  
1 962, p 61 , 1963, p. 69 , 1 964, p 58 , 1965, p 1 10 

Correspondence : 1936, p 24 
Adopted Uniform Act . 1 928, p 27 

Amendments 1 93 1 ,  pp 15,  1 6 ; 1932, p 13 ' 

Revised Uniform Act 1955, p 131 
Amendments 1 959, p .  1 10 

B ILLS oF SALE AND MoTOR HoMEs 
Minutes . 1 973, p 30. 

BIRTH CERTIFICATES, PROOF OF 
Minutes 1948, p 25 , 1949, p 24 , 1950, p 23. 

B ULK SALES 
Minutes : 1918 ,  p. 1 0 ,  1919,  p. 10 , 1 920, p 9 ,  1 92 1 , p 9 ,  1 923, 

p 1 5 ,  1924, pp 12, 13, 1 5 , 1925, pp 12, 13 , 1926, pp 16, 17 , 
1 927, p 1 1 ,  1928, p 1 7 ;  1 929, p 13 , 1 938, p 1 9 ,  1 939 p 36 , 
1 947, p 24 , 1948, p 20 , 1 949, p 2 1 , 1 950, pp 27, 28 ; 
1 95 1 ,  pp 22,  2'

3 ,  1 952, pp 2 1 ,  22, 23 , 1 953, pp. 2 1 ,  22 ; 
1954, pp. 1 9 ,  2 1 , 1955, pp 2 1 ,  23 , 1956, p 22 , 1 957, p 25 ' 
1 958, p. 20 , 1959, p. 25 , 1 960, p 31 ; 1 96 1 ,  p 2 1 , 1963, p 28 , 
1964, p 27 ; 1 966, p 26 ; 1 967, p . 20 
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Report� and Draft Acts : 1919, p. 54 ; 1920, p 29 , 1924, p 57 ; 
1 925, p 30 , 1938, p 66 ; 1939, p �9 , 1948, p' 1'00 , 1 949, p 83 , 
1950, p 87 ; 1951 , p. 58 , 1954, p. 80 • .  1955, p 107 , 1957, 
p 97 ' 1958, p. 68 ; 1960, p 120 ' 196 1 ,  p 77 ; 1966, p 165 ; 
1967, p. 55 

Adopted Uniform Act : 1920, p 31  
. Amendments : 1921 ,  p 9 ;  1925, pp 13, 37 , 1939, p 1 00 ,  1949, p 21  

Revised Uniform Act 1950, p 90 , 196 1 ,  p 77 ' 

CEMETERY PLOTS 
Minutes 1949, p 24 , 1950, p 22 

CHANGE O F  NAME 
Minutes : 1960, p 32 ; 1961 ,  p 24 ; 1962, p. 26 , 1963, p 22 
Reports and Draft Acts : 1961 ,  p. 143.; 1962, p 89. 

CHILD CusTODY juRISDICTION 
Correspondence : 1 970, p 101  

CoLLECTION AGENciEs 
Minutes : 1933, p 20 , 1934, p 6 
Reports and Draft Acts 1934, p 41 

COMMON TRUST FUNDS 
l\4inutes : 1965, pp. 3 1 ,  32 , 1966, p. 23 , 1967, p 20 , 1968, p 28 , 

1 969, p 24 
Reports and Draft Acts 1966, p 1 1 7 ;  1967, p. 66 ; 1968 , p. 103 , 

1969, p 127 
· CoMMORIENTES 

See also . SuRVIVORSHIP 
CoMPANIES 

Minutes : 1919, p. 16 , 1 920, pp 12, 13 , 192 1 ,  p 18 , 1922, pp 18, 19 , 
1 923, pp. 9, 15 , 1924, pp 15,  16 , 1925, p 1 1 , 1926, p 18 , 
1928, p 18 ; 1932, pp 19, 20 , 1933, pp 13, 14 , 1938 , p 14 , 
1942 , p. 24 , 1943, p 25 ; 1946, p 25 , 1947, p 20 , 1950, p 28 , 
1951 , pp 17, 24 , 1952, pp 18, 19 , 1953 , p 20 , 1954, p 17 ; 
1955, pp 18 ,  19 , 1956, pp 19, 20 , 1957, p 2 1 ' 1958, pp 24,. 
25 , 1959, pp. 22, 25 , 1960, p 23 , 1 961 ,  p 21 , 1962, p 24 , 
1963, p. 29 ; 1964, p 25 , 1965 , pp 32, 33 ;  1966, p 20 ; 1973, p 30 

Reports and Draft Acts . 1 920, p 65 , 1922, p 75 , 1923, p 68 , 1933, 
p 34 , 1942, p 165 ; 1943, p 121 ; 1961 ,  p 76 ' 1964, p 98 

CoNDiTIONAL SALES 
See also MoToR VEHICLES CENTRAL REGISTRATION OF 

ENCUMBRANCES O N  
Minutes : 1919, pp 1 1 ,  1 2 ; 1920, pp 10, 1 1 ;  192 1 ,  pp 15 ,  16 ,  17, 18 , 

1922, pp. 16 ,  17 ; 1926, pp 13 ,  14, 17 ; 1929, pp 13, 1 6 ,  
1930, pp 13 ,  14 ;  1931 ,  p 13 , 1932, pp 18 ,  19 , 1933, pp 
15, 1 6  • .  17 , 1934, pp 13, 16, 17, 1 8 ,  1935, pp 17, 1 8 ,  
1936, p 1 6 ,  1937, pp 14, 1 5 ;  1 938, p. 1 7 '  1939, pp 35, 36 , 
194 1 ,  p .  25 , 1942 , pp. 24, 25 ; 1943, pp 26, 27 ' 1944, p 24 , 
1945, pp 2 1 ,  26 ' 1 946, pp. 20, 2 1 , 1947, pp 22.' 23, 24,  
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1 9�0, p 28 , 1 95 1 ,  pp 22, 23 , 1 952, pp 2 1 ,  22, 23 , 1 953, 
pp 2 1 , 22 ; 1 954, p 25 , 1 95S, p 25 , 1 956, p 1 8 , 1957, p 21 , 
1 958, p 19 , 1959, p 24 , 1960, p 26 , 1962, p 47 

Reports and Draft Acts 1919,  1 p 63 ; 1 920, p 51 , 1 921 , p 75 , 
1 922, p 40 , 1930, p 83 , 193 1 ,  p 54 , 1933, pp 90, 100 ,  
1934, pp . 2�.  46, 65 , 1937, p 34 , 1938, p 53 , 1939, p 85 , 
1942, p. 1 6'3 , 1 944, p 47 , 1 945, p 1 1 9 ,  1946, p 4 1 ; 1 947, 
p 83 , 195 1 ,  pp 37, 59, 85 , 1 952, p 57 , 1 953, p 62 , 1955, 
p 1 1 8 , 1 957 , pp S8, 70 , 1958, p 56 , 1959, p lOS 

Correspondence : 1926,  p 49 
Adopted Uniform Act 1922, p 40 

Amendments 1 927,  p 1 7 , 1 929, pp 1 6 ,  49 , 1930, pp 13, 83 , 
1933, pp 1 7 ,  1 8 , 1934, pp ' 1 6 ,  1 7 ,  46 ; 1942, p 163 

Revised Uniform Act : 1 947, p 1 00 ,  1 955, p 146 
Amendments 1959, p 1 12 

CoNDOM1NIUM IN sURANCE 
Minutes : 1 970, p 43 , 1 97 1 ,  p 80 
Secretary's Report 1 970, p 92 
Correspondence 1970, pp 94-101  
Report and Draft Act 1 Q7 1 ,  p 24-1 , 1 973, p 26 

CoNFLICT oF LAws (TRAFFic AcciDENTs) AcT 
See also FoREIGN TORTS 
Minutes 19�0 ,  pp 38, 40 
Reports and Draft Acts 1970, p. 2 1 5  
Recommended Uniform Act 1 970, p 263 

( ONSUMER PROTECTION 
Minutes 1967, p 1 9 ,  1968, p 25 , 1970, p 42 
Reports and Draft Acts 1967, p 52 , 1968, p 67 
Secretary's Report 1970, p 92 
Correspondence 1970, p 1 1 0  

CoNTRIBUToRY NEGLIGENcE . 
Minutes 1 923 , pp 1 7 ,  1 8 , 1924, p 1 0 ,  1 928, p 1 8 , 1929, p 21 , 

1 930, pp 1 7 ,  1 8 , 1931 , p 19 , 1932, pp 19, 20 , 1933, p 1 3 , 
1934, pp 1 7 ,  1 8 ,  1 9 ,  1 935, pp 14,  15 ,  16 , 1 936, p 1 6 ,  1950, 
pp 22, 23 , 195 1 ,  p 24 , 1952, pp 1 8, 20 , 1 953, p 21 , 1955, 
p 2 1 ; 1956, p: 1 8 ,  1 957, pp 46, 5 1 , 1966, p 20 , 1 967, 
pp 20, 21 , 1 968, p 26 , 1 969, p 25 ; 1 970; p 35 

Reports and Draft Acts 1 924, p 34 , 1 928, p 90 ; 1 930, p 94 , 
1933, p 29 , 1 934, pp 52 , 69 , 1 936, p 50 , 1 95 1 ,  pp 37, 125 , 
1952, pp 38,  44, 57 ) 1 953, p 62 , 1966, p 53 ; 1 967, pp 68, 
74 ' 1 969, p 1 44 

Adopted Uniform Act 1924, p 36 
First Revised Uniform Act : 1 935, p 3 1  
Second Revised Uniform Act 1953, p 76. 

CoNVENTION RE LEGAL PROCEEDINGS IN CIVIL AND CoMMERCIAL MATTERS 
Minutes 1925, p 16 
Reports and Draft Acts 1925, p 61  
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1 '  See also H uMAN TISSUE 
Minutes 19581 p 28 I 1959, p 21 ; 19631 p. 23 
Reports and Draft Acts : 19591 p 76. 
Adopted Uniform Acts : 19591 p 77 

CoRONERS . 
Minutes 19381 pp 141 15 ; 19391 pp 361 37 , 1941 1 p. 15 ' 

. Reports and Draft Acts : 1939 I p 100 1 1941 I p 28 
CORPORATION SECURITIES REGISTRATION 

Minutes : 19261 p 14 , 1928, p 14 1 19301 p 17 1 1931 1  pp. 141 15, 16 , 
1932 , pp. 13, 14 , 1933; pp 141 15, 16,, 17 ) 1934, p 18 

Reports and Draft Acts : 19321 p 35 ; 1933, p 74 
Adopted Uniform Act 1931 ,  p 58 

• 
CRrMrNAL INJ URIEs CoMPENsATioN AcT 

Report and Draft Act : 1970, pp 298 , 299 
CusTODY ORDERS ENFORCEMENT AcT 

Report and Draft Act · 1972, pp 40, 273 
DAYLIGHT SAVING TIME 

Minutes : 1946, p. 25 ; 1952, p 23 
DECIMAL SYSTEM OF NUMBERING 

Minutes . 1966, p 22 , 1967, p 2 1 , 1968, p. 27 
Reports 1966, p. 91 ; 1968, p 76. 

DEFAMATION 
See also NEWSPAPER REPORTS RE CERTAIN PERSONS 

PR1VILEGED lNFORMA TION 
RIGHT OF PRIVACY 

Minutes 1935, p 1 8 ,  1936, p. 17 , 1937, p 17 , 1938, pp. 15, 19 , 1939, 
pp 39, 40 ; 1941 , pp 21 ,  24 , 1942, pp 7, 18 , 1943, pp 21,  
22,  23 ; 1944, pp 26,  27 , 19471 p 24 , 1948, p.  19 , 19491 
pp 181 23 , 1956, p 1 8 ;  1962, p 22 ; 1963, p 22 

Reports and Draft Acts 1936, p 64 ; 1937, p. 103 ,  1941 , pp. 95, 100 ,  
1942, p. 43 , 1943, p 79 , 1944, p 8 1 ; 1948, p 79 ; 1951 , p 60 ; 
1 952, p 46 , 1963, p. 71 

. 

Correspondence : 19391 p 104 
Adopted Uniform Act : 1944, p 93. 
Revised Uniform Act 1948, p 92 

Amendments : 1949, p. 23 
DEPENDANTs' RELIEF AcT 

Report and Draft Act 1972, pp 41, 279 , 1973, p 25 
DEVOLUTION OF REAL PROPERTY 

See also INTESTATE SuccESSION 
Minutes : 1919, p 16 , 1920, pp 10, 1 1 ,  192 1 ,  pp 91 18 1 1922, pp 18, 

1 9 , 1923, pp 9, 14, 15, 18 , 1924, pp 1 1 ,  12,  15 , 1925, pp 10, 
1 1 '  19261 pp 151 19 ) 1927, pp 12,  13 ' 1955, p 21 ' 1956, p 1 9 )  
1957 , p 26 ) 196 1 ,  p 2 1 , 1962, p 26  
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Reports and Draft Acts 1 920, p 54 , � 921 , p 27 , 1 922,  p 82 , 1 923, 
p 59 ; 1 924, p 47 , 1 925, p 2 1 ; 1926 , p 68 , 195 1 ,  p 60 , 1 953, 
p 66 , 1 955, p 83 , 1 956, p 60 , 1 95 7 ,  p 1 13 ,  1 96 1 ,  p 91 , 
1 962, p 96 

Adopted Uniform Act : 1 927,  p 22 

DOMICILE 
Minutes : 1 955, p 26 , 1 957, p 29 ; 1 958, p .26 , 1 959, p 24 , 1 960, p 28 ; 

1 96 1 , p 23 ' ' 

Reports and Draft Acts 1 957 , p 1 53 , 1 959, p 91 , 1960, p 1 04 ,  1 961 , 
p 139 

Adopted Uniform Act 1961 , p 1 39 

EviDENCE 
See also FOREIGN AFFIDAVITS ' 

juDICIAL NoncE OF STATUTES AND PRooF OF STATE Docu-
MENTs 

OFFICERS, AFFIDAVITS BEFORE 
PHOTOGRAPHIC RECORDS 
RussELL v RussELL . 

Minutes 1 935, p 1 8 , 1 936, pp 1 5 ,  1 6 , 1 937, p 1 7 ,  1 938, pp 14,  16,  
17,  1 9 ,  1 939, pp. 30, 3 1 ,  33, 34, 35 , 1 941 , pp 1 8, 1 9, 20, 22 , 
1 942 , pp 1 9 ,  20 , 1 943 , pp 1 8 ,  19, 20,  2 1 ,  2 2 ,  24, 25 , 1 944 ,  
p p  2 5 ,  27,  3 1 ' 1 945 , p p  19 ,  2 0 ,  22, 25, 26 , 1 947, p 24 , 1 948, 
p 2� , 1 949, p 23 , 1 950, p 23 , 1 95 1 ,  pp 1 7 ,  2 1 ,  22 , 1 953, 
pp 19, 20, 22, 23, 24 , 1956, p 24 ; 1 957 , p 23 , 1959, p 2 1 , 
1 960, p 25 , 1 961 , p 2 1 , 1 962, p 23 , 1 963, p 25 , 1 964, p 1 9 ;  
1 969, p 24 , 1 97 1 , p 84 

Reports and Draft Acts 1 936, p 27 , 1 938 , p 34 , 1 939, p 66 , 1 94 1 ,  
p 62 ' 1 942 , pp 55, 57 ' 1 943, pp. 36, 49 . 1 944 , p 50 . 1 945, 
pp 40, 54 , 1 95 1 ,  p 70 , 1 953 , pp 57, 58, 69, 78 , 1 957, p 74 , 
1 969, p 1 2 7  

Correspondence' 1939 , p 75 ; 1 943, p p  5 5 ,  1 19 , 
Adopted Uniform Act 1 94 1 ,  p 65 

Amendments 1 942, p 19 , 1 944, p 60 , 1 945, p 73 
Revised Uniform Act 1 945, p 75 

Amendments 1 95 1 , p 84 , 1 953 , p 82 

EXPROPRIATION 
Minutes 1 958, p 28 , 1 959, p 2 1 , 1 960, p 24 , 1 96 1 , 'p 28 
Reports and Draft Acts 1 960, p 60 

EXTRAORDINARY REMEDIES 
Minutes 1 943 , p 27 , 1 944 , p 29 , 1 945, p 1 9 ,  1 946, p 22 , 1 947 , p 20 , 

1 948, p 24 , 1 949, p 24 
Reports and Draft Acts 1 944, p 1 1 1 , 1 946, p 6 1 , 1 947, p 49 

FACTORS 
Minutes 1 920 , p 8 ,  1932, pp 20 , 2 1 , 1 933 , p 14 
Reports and Draft Acts 1 920, p 20 , 1 933, p 69 
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FAMILy RELIEF ( 
See also DEPENDANTS' RELIEF AcT 

INTESTATE SuccEsSION 

TESTATORS FAMILY MAINTENANCE 
Minutes 1 969, pp 25, 26 , 1 970, p 35 , 1 97 1 ,  p 75 
Reports and Draft Acts 1969, p 151 , 1970, p 1 1 8  

FATAL AcciDENTS 
' 

. 

Vll 

Minutes 1959,  p 29 , 1960; pp 27, 29 ; 
'
t 961 , p 22 , 1 962, p 23 , 1963, 

PP 23, 24 , 1 964, pp 20, 27 
Reports and Draft Acts 1 960, p 77 , 1 96 1 ,  p 1 00 ,  1 962, p. 66 , 1 963, 

pp 82, 89 , 1964, p 1 10 
FIRE INSURANCE · 

Minutes 1 9 1 8 ,  p 1 0 ,  1919,  pp 1 3 ,  15 , 1 920, pp 9, 1 0 , 192 1 ,  pp 9, 1 0 ,  
12 , 1922, pp 9,  10 ,  1 4, 1 6, 1 7 , 1923, p p  1 2 ,  1 3 ,  16, 1 7 , 
1 924, pp 10, 1 7 ' 1 933, pp 1 2 ,  13 . 

Reports and ' Draft . Acts · 1919 ,  p 67 , 1920,
'
p 38

·
, 192 1 ,  p 3 1 , 1924, 

p 1 8 , 1 933; p 26 
. 

Adopted Uniform Act · 192 1 ,  p 35 
Revised Uniform Act 1 922, p 47 , 1 924, p 20 

FoREIGN AFFIDAVITS 
See also EviDENCE 

Minutes 1938, pp 14,  16 ,  1 7 , 1 939, pp 3 1 ,  34 , 1 945, p 1 9 , 1 95 1 ,  pp 1 7, 
22 , 1953, pp 22, 23, 24 

Reports and Draft Acts 1 938, p. 34 , 1953, pp 58, 78 
Correspondence 1939, p 55 
Adopted Uniform Sections : 1938, p . 50 

Amendments : 1 95 1 ,  p 84 , 1953, p 82 
FoREIGN JuDGMENTS 

See also RECIPROCAL ENFORCEMENT OF J UDGMENTS , FOREIGN MoNEY 
jUDGMENTS · 

Minutes 1 923, pp 13, 1 5 , 1 924, pp 13,  14, 1 5 , 1 925, pp 13 ,  1 4 , 1926, 
p. 1 8 ,  1927, p 1 5 ,  1928, p 1 6 ,  1929, p 20 , 1 930, p 19 , 
193 1 ,  pp. 19 ,  20 , 1 932, pp 1 4, 1 6 , 1933, p 1 5 , 1959, p 30 , 
1960, p 27 , 196 1 , pp 25, 44 , 1 962, p 2 1  

Reports and Draft Acts 1 924, p 58 , 1925, p 44 , 1 928,  p 61 , 1930, 
p 1 1 1 , 193 1 ,  p 7 1 , 1 932, p 40 , 1 933, p 82 , 1960, pp 91 , 148 

Adopted Uniform Act : 1933 , p 86 
FOREIGN MONEY jUDGMENTS 

Minutes 1 963 , p 24 , 1 964, p 26 
Reports and Draft Acts 1 963, pp 95, 1 04 ,  1964, p. 107 

FoREIGN ToRTS 
See also CONFLICT OF LAWS (TRAFFIC ACCIDENTS) ACT 
Minutes 1 956, p 20 , 1 957, p 26 , 1 958, p 26 , 1 959, p 22 , 1 960, p 28 , 

196 1 ,  p 2 1 ' 1962 , p 2 1 ; 1 963, p 26 , 1 964, p 23 , 1 965, pp 29, 
30 , 1966, p 20 , 1967, p 24 , 1968, p 26 ; 1 969, p 29 , 1970, 
pp 38, 40 

Reports and Draft Acts 1956, p 62 , 1 957, p. 122 , 1959, p 79 , 1963, 
p. 1 1 2 , 1 966, p 58 , 1 967, p. 1 53 ; 1970, p 2 1 8. 
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FRAUDULENT CoNVEYANCES 
Minutes 1 92 1 ,  p 1 9 ,  1 922, p 19 

FRVSTRATED CONTRACTS 
Minutes 1 945, p 27 , 1 946, p 23 , 1947, pp i0 , ' 2 1 , 1948, p 1 � . 1955,

1 
p 22 ' 1 957' p 52 
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