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IN MEMORIAM 
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Alberta: 

DELEGATES 

1985 Annual Meeting · 

The following persons (96) attended one or 
more Sections of the Sixty-Seventh Meeting of 

the Conference 

Legend 
(L.D.S.) Attended the Legislative Drafting Section.  
(U.L.S.) Attended the Uniform Law Section. 
(C.L.S.) Attended the Criminal Law Section. 

JAMES W. BEAMES, Q.C. ,  Barrister and Solicitor, Milner & Steer, 
2900 Manulife Place, 10180-lOlst Street, Edmonton T5J 3V5 
(UL. S.) 

MICHAEL CLEGG, Parliamentary Counsel, Legislative Assembly 
Office, 313 Legislature Building, Edmonton TSK 2B6 (L.D.S.) 
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YAROSLAW ROSLAK, Q.C. , Director, Special Services, Criminal 
Division, Department of the Attorney General, 3rd Floor, 
Bowker Building, 9833-109th Street, Edmonton T5K 2E8 
(C.L.S.) 

PETER TEASDALE, Acting Assistant Director of Criminal Justice 
Branch, Department of the Attorney General, 3rd Floor, 
Bowker Building, 9833-109th Street, Edmonton T5K 2E8 
(C.L. S.) 
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DENNIS MURRAY, Acting Director, Criminal Justice Branch Min
istry of the Attorney General, 3rd Floor, 910 Government 
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ALLAN ROGER, Chief Legislative Counsel, Ministry of the Attor
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partment of Justice, Ottawa KIA OH8 (L.D.S. & UL.S.) 

JACQUES DESJARDINS, Section du bureau du Conseil prive , 
Ministere de la Justice, 2e etage, Edifice Commemoratif Ouest, 
344, rue Wellington, Ottawa KlA OH8 (L.D.S.) 

R. L .  DUPLESSIS, Q.C. ,  Law Clerk & Parliamentary Counsel, The 
Senate, Ottawa KlA OA4 (L.D. S.) 

FREDE. GIBSON, Q.C. ,  Deputy Solicitor General , Department of 
the Solicitor General, 13th Floor, 340 Laurier Avenue, Ottawa 
(C.L.S.) 

FRANCOIS HANDFIELp, Law Reform Commission, Varette Build- · 
ing, 130, rue Albert, Ottawa KlA OL6 (L.D.S.) 

MARC JEWETT, Q.C. ,  General Counsel, Constitutional and Inter
national Law, Department of Justice, Ottawa KlA OH8 
(L.D.S. & UL.S. )  

GILLES LE10URNEAU, vice-president de l a  commission dereforme 
du droitdu Canada, 1 30, rue Albert, Ottawa KlA OL6 (C.L.S.) 

RICK MOSLEY, General Counsel, Criminal Law Policy and 
Amendments Section, Department of Justice, Ottawa KIA · 
OH8 (CL.S.) 

LoUIS-PHILIPPE PIGEON, Faculte de Droit, Universite d'Ottawa 
K l N  6NS (L.D.S. & UL. S.) 
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Beaver Hall Hill , Montreal H2Z 1S8 (C.L.S.) 
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general du Canada, Ministere de la Justice, Ottawa KIA OH8 
(C.L. S.) 

E. A. TOLLEFSON, Q.C. ,  Coordinator, Criminal Law Review 
Section, Department of Justice, OttaWa KlA OH8 (C.L.S.) 

Manitoba: 

CLIFF H.  C. EDWARDS, Q.C. ,  Chairperson, Law Reform Com
mission, 5th Floor, Woodsworth Building, 405 Broadway Ave
nue, Winnipeg R3C 3L6 (UL.S.) 

TANNER ELTON, Deputy Attorney General, 110 Legislative Build
ing, Winnipeg R3C OV8 (C.L.S.) 

JOHN P. GUY, Q.C. , Assistant Deputy Attorney Gep.eral, 6th 
Floor, Woodsworth Building, 405 Broadway Avenue, Winni
peg R3C 3L6 (C.L.S.) 

DENNIS W. MOY LAN, Q.C . ,  Assistant Deputy Attorney General 
and Legislative Counsel, 1 16 Legislative Building, Winnipeg 
R3C OV8 (L.D.S. & UL.S.) 

RoN S .  P EROZZO, Director, Legal Services , 6th Floor, 
Woodsworth Building, 405 Broadway Avenue, Winnipeg R3C 
3L6 (U.L.S.) 

ROBERT G. SMETHURST, Q.C. , D' Arcy and Deacon, Barristers 
and Solicitors, 12th Floor, Royal Trust Building, 330 St. Mary 
Avenue, Winnipeg R3C 4E1 (UL. S.) 

F. KEITH TURNER, Q.C. , .  Barrister & Solicitor, Pitblade & 
Haskin, 1900-360 Main Street, Winnipeg R3C 3Z3 (UL.S.) 

H Y MIE WEINSTEIN, Q.C. ,  Barrister & Solicitor, Skwark, Myers, 
Kussin and Weinstein, 724-240 Graham Avenue, Winnipeg 
R3B 1 Z9 (C.L. S.) 

R. GREGG YOST, Director, Traduction juridique, Procureur gen
eral, 6e etage, 177 rue, Lombard, Winnipeg R3B OW5 (L.D.S.) 

New Brunswick: 

TERRANCE H. DELANEY, Barrister & Solicitor, 64 Water Street, 
Campbellton E3N 3 G9 (U.L.S.) 

ELAINE DO LEMAN, Legislative Counsel, Office of the Attorney 
General, P.O .  Box 6000, Fredericton E3B 5Hl (L.D.S. · & 
U.L.S.) 
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FRED FERGUSON, Crown Prosecutor, Office of the Attorney Gen- . 
eral, Newcastle (C.L.S.) 

GORDON F. GREGORY, Q .C. , Deputy Minister and Deputy Attor
ney General, Department of Justice, P.O. Box 6000, Frederic
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BRUNO LALONDE, Conseiller legislatif assode, Office of the At
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6639, Saint John E2L 2 B5 (C.L.S.) 

Newfoundland: 

CALVIN LAKE, Legislative Counsel, Office of the Legislative 
Counsel, Confederation Building, St. John's A l C  5T7 
(L.D.S.) 

MARY NooNAN, Q.C. , Madame Justice Mary Noonan, Unified 
Family Court, King's ·Bridge Road, . St . John's Al  C 1 H3 
(UL.S.) 

A. JOHN NOEL, Senior Legislative Counsel and Law Clerk of the 
House of Assembly, Office of the Legislative Counsel, Confed
eration Building, St. John's AlC 5T7 (L.D.S.) 

MICHAEL ROCHE, Senior Crown Attorney (Western), Crown At
torney's Office, Department of Justice, Sir Richard Squires 
Building, Corner Brook A2N 2J8 (C.L.S.) 

Northwest Territories: 

STIEN K .  LAL, Q .C. ,  Deputy Minister, Department of Justice, 
Yellowknife X l A  2L9 (C.L.S.) 

DEBORAH MELDAZY, Chief, Legislation Division, Department of 
Justice, P.O. Box 1 320, Yellowknife XlA 2L9 (L.D.S. & 
UL.S.) 

Nova Scotia: 

GORDON COLES, Q.C. ,  Deputy Attorney General and Deputy 
Provincial Secretary, Department of the Attorney General, 
P.O.  Box 7, Halifax B3J 2L6 (C.L.S.) 

ARTHUR H. FORDHAM, Q.C. , Legislative Counsel, Legislative 
Counsel Office, House of Assembly, P.O. Box 1 116, Halifax 
B3J 2Xl (L.D.S. & UL.S.) 
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Attorney General, P.O .  Box 7, Halifax B3J 2L6 (C.L.S.) 

GORDON D .  HEBB, Legislative Counsel, Legisl!ltive Counsel Of
fice, House of Assembly, P.O. Box 1 1 16, Halifax B3J 2X1 
(L.D.S. & UL.S.) 

MARTIN HERSCHORN, Assistant Director, Department of the At
torney General, P.O.  Box 7, Halifax B3J 2L6 (C.L.S.) 

GORDON C.  JOHNSON, Legislative Counsel, Legisl�tive Counsel 
Office, House of Assembly, P.O .  Box 1 1 1 6, Halifax B3J 2X1 
(L.D.S. & UL.S.) 

D .  WILLIAM MACDONALD, Q.C. , Legislative Counsel, Legisla
tive Counsel Office, House of Assembly, P.O. Box 1116, Hali
fax B3J 2X1 (L.D.S. & UL.S.) 

JOEL PINK, Stewart, MacKeen and Covert, 500 Bank of Canada 
Building, 1583 Hollis Street, P.O.  Box 997, Halifax B3J 2X2 
(C. L.S.) 

LOUISE POIRIER, Legislative Counsel, Legislative Counsel Of
fice, House of Assembly, P.O.  Box 1 1 16, Halifax B3J 2X1 
(L.D.S. & UL.S.) 

NADINE PRINCE, Legislative Counsel, Legislative Counsel Of
fice, House of Assembly, P.O. Box 1 1 1 6, Halifax B3J 2X1 
(L.D.S. & UL.S.) 

GRAHAM D. WALKER, Q.C.,  Chief Legislative Counsel, Legisla
tive Counsel Office, House of Assembly, P.O .  Box 1 1 16, Hali
fax B3J 2X1 (L.D.S. & UL.S.) 

Ontario: 

DOUGLAS A. BEECROFT, Counsel , Policy Development Division , 
Ministry of the Attorney General, 18  King Street East, Toronto 
M5C 1 C5 (UL.S.) 

JAMES BREITHAUPT, Q.C. ,  Chairman, Ontario Law Reform 
Commission, 1 8  King Street East, Toronto M5C 1C5 (UL.S.) 

ARCHIE CAMPBELL, Q. C . ,  Deputy Attorney General, Ministry of . 
the Attorney General, 1 8  King Street East, Toronto M5C 1 C5 
(C. L.S.) 

DARLENE CARTER, Counsel , Policy Development Division, Min
istry of the Attorney General, 1 8  King Street East, Toronto 
M5C 1C5 .(UL.S.) 

JACK A.  FADER, Q .C . ,  Deputy Senior Legislative Counsel, Box 1 ,  
Legislative Building, Queen's Park, Toronto M7 A 1 A2 
(L.D.S.) 

· 

HOWARD MORTON, Q.C. ,  Director of the Crown Law Office, 1 8  
King Street East, Toronto M5C 1 C5 (C.L.S.) 
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DONALD L. REVElL, Senior Legislative Counsel, Box 1 ,  Legisla. 
tive Building, Queen's Park, Toronto M7 A 1A2 (L.D.S.) 

CORNELIA SCHUH, Senior Deputy Legislative Counsel, Box 1 ,  
Legislative Building, Queen's Park, Toronto M7 A 1A2 (L.D.S. 
& U.L.S.) 

ARTHUR N. STONE, Q.C. ,  Senior Legislative Counsel, Box 1 ,  
Legislative Building, Queen's Park, Toronto M7 A 1A2 (L.D.S. 

& U.L.S.) 
JOHN TAKACH, Q.C. ,  Assistant Deputy Attorney General, Minis

try of the Attorney General, 18 King Street East, Toronto M5C 
1 C5 (C.L.S.) . 

RONALD G. THOMAS, Q.C. ,  Barristers & Solicitors, Suite 700, 250 
Dundas Street West, Toronto MST 2Zl (C.L.S.) 

Prince Edward Island: 

RICHARD B.  HUBLEY, Director Prosecutions, Department of Jus
tice, Law Courts Building, Box 2200, Charlottetown ClA 8B9 
(L.D.S. & U.L.S.) 

RAYMOND MooRE, Legislative Counsel, Legislation, Department 
of Justice, P.O. Box 1628, Charlottetown CIA 7N3 (L.D.S. & 
U.L.S.) 

Quebec: 

JEAN ALLAIRE, Directeur du Bureau des lois , Direction generale 
des Affaires legislatives, Ministere de la justice, 1200 Route de 
l'Eglise, Sainte-Foy GIV 4Ml (L.D.S. & U.L. S. ) 

MICHEL BOUCHARD, Procureur chef, District de Quebec , 300 
boulevard Jean Lesage, Quebec GIR 8K6 (C.L.S.) 

REMI BouCHARD, Sous-ministre assode, Affaires criminelles et 
penales, Ministere de la justice, 1200 Route de �Eglise, Sainte
Foy G1V 4M1 (C.L. S.) 

EMILE COLAS, c.r. ,  511  Place d' Armes, Bureau 6000, Montreal 
H2Y 2W7 (U.L.S.) 

ANDRE COSSETTE, Directeur du droit civil� Direction generale des 
Affaires legisl�tives, Ministere de la justice, 1200 Route de 
l'Eglise, Sainte-Foy G 1 V 4M1 (U.L.S.) 

FRANCOIS DAVIAULT, Avocat, 800 Boulevard Dorchester Ouest, 
Bureau 2536, Montreal H3B 1X9 (C.L.S.) 

JEAN-FRANCOIS DIONNE, Affaires criminelles et penales, Minis
tere de la justice, 1200 Route de l'Eglise, Sainte-Foy GlV 4Ml 
(C.L.S.) 
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DANIEL GREGOIRE, Affaires criminelles et penales, Ministere de 
la justice, 1200 Route de l'Eglise, Sainte-Foy G1V 4M1 
(C.L.S.) 

MARIE JOSE LoNGTIN, Directrice de la legislation ministerielle,  
Direction generale des Affaires legislative, Ministere de la jus
tice, 1200 Route de l'Eglise, Sainte-Foy GlV 4M1 (U.L.S.) 

RocH RIOUX, sous-ministre associe, Direction generale des Af
faires legislatives, Ministere de la justice, 1200 Route de 
l'Eglise, Sainte-Foy G 1 V 4M1 (U.L.S.) 

Saskatchewan: 

RoN HEWIT, Coordinator, Legislative Services, Department of 
Justice, 1874 Scarth Street, Regina S4P 3V7 (U.L.S.) 

KEN HODGES, Director of Research, Law Reform Commission of 
Saskatchewan, Sturdy-Stone Centre, 122-3rd Avenue North, 
Saskatoon X7K 2H6 (U.L.S.) 

GEORGINA R. JACKSON, Master of Titles, Director of Land Titles 
and Property Registration, Department of Justice, 1 874 Scarth 
Street, Regina S4P 3V7 (U.L.S.) 

SERGE KUJAWA, Q .C. ,  Associate Deputy Minister & General 
Counsel, Criminal Law, Department of Justice, 1 874 Scarth 
Street, Regina S4P 3V7 (C.L. S.) 

KEN McKAY, Q.C. , Director, Public Prosecutions Branch, De
partment of Justice, 1 874 Scarth Street, Regina S4P 3V7 
(C.L.S.) 

BoNNIE OZIRNY, Assistant Legislative Counsel, Office of the 
Legislative Council, 1 874 Scarth Street, Regina S4P 3V7 
(L.D.S.) 

RICHARD C. QUINNEY, Assistant Director of Public Prosecu
tions, Public Prosecutions Branch, Department of Justice, 
1 874 Scarth Street, Regina S4P 3V7 (C.L.S.) 

MERRILEE RASMUSSEN, Legislative Counsel & Law Clerk, 1 874 
Scarth Street, Regina S4P 3V7 (L.D.S. ) 

Yukon: 

D. MALCOLM FLORENCE, Legislative Counsel, Department of 
Justice, P.O. Box 2703, Whitehorse Y1A 2C6 (U.L.S.) 

SYDNEY B. HORTON, Chief Legislative Counsel, Department of 
Justice, P.O. Box 2703, Whitehorse Y1A 2C6 (U.L.S.) 
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1985 Annual Meeting 

Attorney Genera/for Alberta: HON. NEILS. CRAWFORD, Q.C. 
Attorney General of British Columbia. HON. BRIAN R. D. SMITH, 

Q.C. 
Minister of Justice and Attorney General of Canada: HoN JOHN C. 

CROSBIE, P.C. 
Attorney General of Manitoba: HON. ROLAND P ENNER, Q.C. 
Attorney General of New Brunswick: HON. FERNAND G. DUBE, Q.C. 
Minister of Justice and Attorney General of Newfoundland: HoN. 

LYNN VERGE, Q.C. 
Attorney General of Nova Scotia: HON. RONALD C. GIFFIN, Q.C. 
Attorney General of Ontario: HON.lAN Scorr, Q.C. 
Minister of Justice and Attorney General of Prince Edward Island: 

HON. GEORGE R. McMAHON, Q.C. 
Minister of Justice of Quebec: HON. RAYNALD FRECHETTE 
Minister of Justice and Attorney General for Saskatchewan: HoN J. 

GARY LANE, Q.C. 
Minister of Justice of the Yukon: HON. ROGER KIMMERLY 
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HISTORICAL NOTE 

More than sixty-five years have passed since the Canadian Bar Asso
ciation recommended that each provincial government provide for the 
appointment of commissioners to attend conferences organized for the 
purpose of promoting uniformity of legislation in the provinces . 

The recommendation of the Canadian Bar Association was based 
upon, first, the realization that it was not organized in a way that it 
could prepare proposals in a legislative form that would be attractive to 
provincial governments, and second, observation of the National Con
ference of Commissioners on Uniform State Laws, which had met 
annually in the United States since 1892 (and still does) to prepare model 
and uniform statutes. The subsequent adoption by many of the state 
legislatures of these Acts has resulted in a substantial degree of uniform
ity of legislation throughout the United States ,  particularly in the field 
of commercial law. 

The Canadian Bar Association's idea was soon implemented by most 
provincial governments and later by the others. The first meeting of 
commissioners appointed under the authority of p�ovincial statutes_ or 
by executive action in those provinces where no provision was made by 
statute took place in Montreal on September 2nd, 1918, and there the 
Conference of Commissioners on Uniformity of Laws throughout Can
ada was organized . In the following year the Conference changed its 
name to the Conference of Commissioners on Uniformity of Legisla
tion in Canada and in 1974 adopted its present name. 

Although work was done on the preparation of a constitution for the 
Conference in 1918-19 and in 1944 and was discussed in 1960-61 and 
again in 1974, the decision on each occasion was to carry on without the 
strictures and limitations that would have been the inevitable result of 
the adoption of a formal written constitution. 

Since the organization meeting in 1918 the Conference has met 
during the week preceding the annual meeting of the Canadian Bar 
Association, and, with a few exceptions, at or near the same place. The 
following is a list of the dates and places of the meetings of the 
Conference: 
1918 Sept 2-4, Montreal 
1919 Aug 26-29, Winnipeg 
1920 Aug 30, 31, Sept 1-3, Ottawa 
1921 Sept 2, 3, 5-8, Ottawa 
1922 Aug II, 12, 14-16, Vancouver 
1923 Aug 30, 3 1, Sept I, 3-5, Montreal 
1924 July 2-5, Quebec 
1925 Aug 2 1, 22, 24, 25, Winnipeg 
1926 Aug 27, 28, 30, 31, Saint John 
1927 Aug 19, 20, 22, 23, Toronto 
1928 Aug 23-25, 27, 28, Regina 

1929 Aug 30, 31, Sept 2-4, Quebec 
1930 Aug 11-14, Toronto 
193 1 Aug 27-29, 3 1, Sept I, Murray Bay 
1932 Aug 25-27, 29, Calgary 
1933 Aug 24-26, 28, 29, Ottawa 
1934 Aug 30, 31, Sept 1-4, Montreal 
1935 Aug 22-24, 26, 27, Winnipeg 
1936 Aug 13-15, 17, 18, Halifax 
1937 Aug 12-14, 16, 17, Toronto 
1938 Aug 11-13, 15, 16, Vancouver 
1939 Aug 10-12, 14, 15, Quebec 
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1941 Sept 5, 6, 8-10, Toronto 
1942 Aug 18-22, Windsor 
1943 Aug 19-21, 23, 24, Winnipeg 
1944 Aug 24-26, 28, 29, Niagara Falls 
1945 Aug 23-25, 27, 28, Montreal 
1946 Aug 22-24, 26, 27, Winnipeg 
1947 Aug 28-30, Sept I, 2, Ottawa 

. 1948 Aug 24-28, Montreal 
1949 Aug 23-27, Calgary 
1950 Sept 12-16, Washington, D C 
1951 . Sept 4-8, Toronto 
1952 Aug 26-30, Victoda 
1953 Sept 1-5, Quebec 
1954 Aug 24-28, Winnipeg 
1955 Aug 23-27, Ottawa 
1956 Aug 28-Sept I, Montreal 
1957 Aug 27-31, Calgary 
1958 Sept 2-6, Niagara Falls 
1959 Aug 25-29, Victoria 
1960 Aug 30-Sept 3, Quebec 
1961 Aug 21-25, Regina 
1962 Aug 20-24, Saint John 
1963 Aug 26-29, Edmonton 

1964 Aug 24-28, Montreal 
1965 Aug 23-27, Niagara Falls 
1966 Aug 22-26, Minaki · 
1967 Aug 28-Sept 1, St John's 
1968 Aug 26-30, Vancouver 
1969 Aug 25-29, Ottawa 
1970 Aug 24-28, Charlottetown 
1971. Aug 23-27, Jaspet 
1972 Aug 21-25, Lac Beaup01t 
1973 Aug. 20-24, Victoria 
1974 Aug 19-23, Minaki 
1975 Aug 18-22, Halifax 
1976 Aug 19-27, Yellowknife 
1977 Aug 18-27, St Andrews 
1978 Aug 17-26, St John's 
1979 Aug. 16-25; Saskatoon 
1980 Aug 14-23, Chatlottetown 
1981 Aug 20-29, Whitehorse 
1982 Aug 19-28, Montebello 
1983 Aug. 18-27, Quebec 
1984 Aug 18-24, Calgaty 
1985 Aug 9-16, Halifax 

Because of travel and hotel restrictions due to war conditions, the 
annual meeting of the Canadian Bar Association scheduled to be held in 
Ottawa in 1940 was cancelled and for the same reasons no meeting of the 
Conference was held in that year. In 1941 both the Canadian Bar 
Association and the Conference held meetings, but in 1942 the Cana
dian Bar Association cancelled its meeting which was scheduled to be 
held in Windsor. The Conference, however, proceeded with its meeting. 
This meeting was significant in that the National Conference of Com
missioners on Uniform State Laws in the United States was holding its 
annual meeting at the same time in Detroit which enabled several joint 
sessions to be held of the members of both conferences. 

While it is quite true that the Conference is a completely independent · 
organization that is answerable to no government or other authority, it 
does recognize and in fact fosters its kinship with the Canadian Bar 
Association . For example, one of the ways of getting a subject on the 
Conference's agenda is a request from the Association. Second, the 
Conference names two of its executives annually to represent the Con
ference on the Council of the Bar Association .  And third, the honorary 
president of the Conference each year makes a statement on its current 
activities .to the Bar Association's annual meeting . 

. Since 1935 the Government of Canada has sent representatives annu
ally to the meetings of the Conference and although the · Province of 
Quebec was represented at the organization meeting in 1918, representa
tion from that province was spasmodic unti1 1942. Since\then, however, 

· .. representatives of the Bar of Quebec have attended each year, with the 
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addition since 1946 of one or more delegates appointed by the Govern
ment of Quebec. 

In 1950 the then newly-formed Province of Newfoundland joined the 
Conference and named delegates to take part in the work of the Confer
ence. 

Since the 1963 meeting the representation h?S been further enlarged 
by the attendance of representatives of the Northwest Territories and the 
Yukon Territory, 

In most provinces statutes have been providing for grants towards the 
general expenses of the Conference and the expenses of the delegates . In · 
the case of those jurisdictions where no legislative action has been 
taken, representatives are appointed and expenses provided for by order 
of the executiv�. The members of the Conference do not receive remu
neration for their services. Generally speaking, the appointees to the 
Conference are representative of the bench, governmental law depart
ments , faculties of law schools, the practising profession and, in recent 
years, law reform commissions and similar bodies. 

The appointment of delegates by a government does not of course · · 
have any binding effect upon the government which may or may not, as 
it wishes , act upon any of the recommendations of the Conference. 

The primary object of the Conference is to promote uniformity of 
legislation throughout Canada or the provinces in which uniformity . 
may be found to be possible and advantageous. At the annual meetings 
of the Conference consideration is given to those branches of the law !n 
respect of which it is desirable and practicable to secure uniformity. 
Between meetings, the work of the Conference is carried on by corre
spondence among the members of the Executive, the Local Secretaries 
and the Executive Secretary, and, among the members of the ad hoc 
committees . Matters for the consideration of the Conference may be· 
brought forward by the delegates from any jurisdiction or by the Cana
dian Bar Association. 

While the chief work of the Conference has been and is. to try to 
achieve uniformity in respect of subject matters covered

. 
by existing_ . 

legislation, the Conference has nevertheless .gone beyond this field on 
occasion and has dealt with subjects not yet covered by ·iegislation in · 
Canada which after preparation are recommended for enactment . Ex
amples of this practice are the Uniform Survivorship Act, section 39 of 
the Uniform Evidence Act dealing with photographic records , and 
section 5 of the same Act, the effect of which is to abrogate the rule in · 
Russell v. Russell, the Uniform Regulations Act, the Uniform Frus-
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trated Contracts Act, the Uniform Proceeding's Against the Crown Act, 
and the Uniform Human Tissue Gift Act. In these instances the Confer
ence felt it better to establish and recommend a uniform statute before 
any legislature dealt with the subject rather than wait until the subject 
had been legislated upon and then attempt the more difficult task of 
recommending changes to effect uniformity. 

Another innovation in the work of the Conference was the establish
ment of a section on criminal law and procedure, following a recom
mendation of the Criminal Law Section of the Canadian Bar 
Association in 1943 . It was pointed out that no body existed in Canada 

· with the proper personnel to study and prepare in legislative form 
recommendations for amendments to the Criminal Code and relevant 
statutes for submission to the Minister of Justice of Canada. This 
resulted in a resolution of the Canadian Bar Association urging the 
Conference to enlarge the scope of its work to encompass this field . At· 
the 1944 meeting of the Conference a criminal law section was consti:. · 
tuted , to which all provinces and Canada appointed representatives . 

In 1950, the Canadian Bar Association held a joint annual meeting 
· with the American Bar Association in Washington, D.C. The Confer
ence also met in Washington which gave the members a second opportu� 
nity of observing the proceedings of the National Conference of 
Commissioners on Uniform State Laws which was meeting in Washing
ton at the same time. It also .gave the Americans an opportunity to 
attend sessions of the Canadian Conference which they did from time to. 
time. 

The interest of the Canadians in the work of the Americans and vice 
versa has since been manifested on several occasions, notably in 1965 
when the president of the Canadian Conference attended the annual 
meeting of the United States Conference, in 1975 when the Americans 
held their annual meeting in Quebec, and in subsequent years when the 
presidents of the two Conferences have exchanged visits to their respec- · 
tive annual meetings. 

The most concrete example of sustained collaboration betweeri the 
American and Canadian conferences is the Transboundary Pollution 
Reciprocal Access Act . This Act was drafted by a joint American
Canadian Committee and recommended by both Conferences ·in 1982: 
That was the first time that we have joined in this s<?rt of bilateral 
lawmaking. 

An event of singular importance in the .life of this Conference oc
curred in 1968. In that year Canada became a member of The Hague 
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Conference on Private International Law whose purpose is to work for 
the unification of private international law, particularly in the fields of 
commercial law and family law. 

In short, The Hague Conference ha:s the same general objectives at 
the international level as this Conference has within Canada. 

The Government of Canada in appointing six delegates to attend the 
1968 meeting of The Hague Conference greatly honoured this Confer
ence by requesting the latter to nominate one of its members as a ·. 
member of the Canadian delegation. This· pattern was again followed 
when this Conference was asked to nominate one of its members· to 
attend the 1972, the 1976 and the 1980 meetings of The Hague Confer
ence as a member of the Canadian delegation.· 

A relatively new feature of the Conference is the Legislative Drafting 
Workshop which was organized in 1968 and which is now known as the 
Legislative Drafting Section of the Conference. It meets for two days 
preceding the annual meeting of the Conference and at the same place. 
It is attended by legislative draftsmen who as a rule also attend the 
annual meeting. The section concerns · itself with matters · of general 
interest in the field of parliamentary draftsmanship. The section also 
deals with drafting matters that are referred to it by the Uniform Law 
Section or by the Criminal Law Section. ·· 

One of the handicaps under which the Conference has laboured since 
its inception has been the lack of funds for legal research, the delegates 
being too busy with their regular work to undertake research in depth. 
Happily, however, this want has been met by most welcome grants in 
1974 and succeeding years from the Government of Canada. 

A novel experience in the life of the Confeience_:_anci a most impor
tant one-occurred at the 1978 annual meeting when the Canadian 
Intergovernmental Conference Secretariat brought in from Ottawa its 
first team of interpreters ,  translators and other spe�ialists �nd provided 
its complete line of services, including instantaneous French to English 
and English to French interpretation at every sectional and plenary 

· session throughout the ten days oft he. sittings of the Conference. 
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LEGISLATIVE DRAFTING SECTION 

MINUTES 

Attendance 

Thirty-one delegates were in attendance. The Section was also 
pleased to welcome back as a visitor Mr. Jim Ryan, a former delegate to 
the Conference who served as the first chairman of the Section. 

Opening 
The Section opened with the Chairman, Mr. Bruno Lalonde, presid

ing. Mr. Allan Roger acted as Vice-chairil1an and Ms. Merrilee Rasmus-
sen acted as Secretary. 

· 

Hours of Sitting 
It was agreed to sit on Friday, August 9th and Saturday, August lOth 

from 9:00 a.m. to 12:30 p.m. and from 2:00 p.m.  to 5 :00 p .m� 

Adoption of Minutes 

The minutes of the 1984 meeting of the Section were adopted. 

Nominating Committee 

Mr. Arthur Stone and Mr. Graham Walker were appointed to the 
Nominating Committee and were authorized to add other members to 
the Committee. 

Recording of the Deliberations 

The Section agreed that the Conference Secretariat proceed with the 
recording of the deliberations of the meeting for the internal use of the 
Conference only. 

Uniform Recognition and Enforcement of Foreign Arbitral Awards 
Act 

The Section considered the draft Uniform Recognition and Enforce
ment of Foreign Arbitral Awards Act prepared by Mr. Graham Walker. 
As a result of these deliberations, the Section 

RESOLVED that the draft of the Uniform Recognition and Enforcement of 
Foreign Arbitral Awards Act in French and English be accepted as amended and be 
referred to the Uniform Law Section for adoption. 

Canadian Law Information Council 

Ms. Lois Dyer and Ms. Alissa Possessorski of the Canadian Law 
Information Council presented a report to the Section on the Council's 
efforts over the past several years in preparing indexes to the statutes of 
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various jurisdictions , on the services the Council is able to offer to 
individual jurisdictions and on the Council's proposed project to de
velop a thesaurus of provincial statutory terminology. 

Quicklaw Systems 

Mr. Hugh Lawford of QL Systems presented a report to the Section 
respecting updating of statute databases . 

Purposes and Procedures 

As a result of a general discussion on the matter of the role of the 
Section, the Section 

RESOLVED that the method by which the Section perfotms its functions for the 
Uniform Law Section be referred to the Committee on Purposes and Procedures for 
consideration and that a report be presented to the Section at its next meeting. 

Uniform Intestate Succession Act 

The Section considered the draft Uniform Intestate Succession Act . 
As a result of these deliberations, the Section 

RESOLVED that the draft of the Uniform Intestate Succession Act in French and 
English be accepted and be referred to the Uniform Law Section for adoption 

Uniform Maintenance and Custody Enforcement Act 

The Section considered the draft Uniform Maintenance and Custody 
Enforcement Act . As a result of these deliberations, the Section 

· RESOLVED that the draft of the Uniform Maintenance and Custody Enforce
ment Act in French and English be accepted and be referred to the Uniform Law 
Section for adoption 

Sexist Language 

Ms. Cornelia Schuh, Mr. Don Reveil and Ms. Mary Dawson agreed to 
prepare a report for the Section on the use of sexist language in legisla
tion to be presented to the Section at its 1986 meeting. 

Uniform Reciprocal Enforcement of Maintenance Orders Act 
The Section was apprised of proposals for substantial amendments to 

the Uniform Reciprocal Enforcement of Maintenance Orders Act which 
would be discussed later in the Conference at the meeting of the Uni
form Law Section. As a result ofthe discussion, the Section 

RESOLVED that New Brunswick prepare a French version of the Uniform Recip
rocal Enforcement of Maintenance Orders Act to be presented to the Section at its 
1986 meeting. 
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Subordinate Legislation 

The Section held a general discussion of subordinate legislation 
focusing on three subject areas : drafting and approval, publication and 
recision or re-enactment. 

Uniform Franchise Act 

The Section 
RESOLVED that the d1aft of the Uniform F1anchise Act in French be accepted and 

referred to the Uniform Law Section for adoption 

Transitional Provisions 

A general discussion led by Mr. Allan Roger was held on the subject 
of the placement of transitional provisions in legislation. 

· 

French Language Drafts of Uniform Acts 

A French language version of Uniform Acts was presented to the 
Section by Mr. Gerard Bertrand. The Section 

RESOLVED that the French language draft of Uniform Acts be accepted and · 
referred to the Uniform Law Section for adoption; and 

RESOLVED that the Uniform Law Section be urged to constitute an editing 
Committee to make any editorial changes to the loose-leaf version of the French ·• 
language draft of Uniform Acts that are necessary and convenient 

Education, Training and Retention of Drafters 

The Section received informatioq and conducted a brief discussion 
on this subject. 

Bilingual Drafting in Ontario 

Mr. Arthur Stone provided the Section with a report on this subject. 

Officers 

The Nominating Committee reported that the incumbent officers be 
carried in office. ·officers for 1985-86 are: · 

.Close 

Mr. Bruno Lalonde - Chairman 
Mr. Allan Roger - Vice-chairman 
Ms. Merrilee Rasmussen- Secretary; 

The Section extended its thanks to its officers. for the work they have 
done on behalf of the Section. 

There being no further business, on motion duly made, the Section 
adjourned to meet again at the time of the next Conference or earlier at 
the Call of the Chair. 
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MINUTES 

Opening of Meeting 

The meeting opened at 8 p.m.  on Sunday, August 1 1 ,  in the Sheraton 
Hotel in Halifax with Mr. Bertrand in the chair and Mr. Hoyt, as 
secretary. 

Address of Welcome 

The President extended a warm welcome to all those delegates in 
attendance. 

Mr. Phillip Carroll 

The President introduced Mr. Phillip Carroll of Little Rock, Arkan
sas. Mr. Carroll is President of the National Conference of Commis
sioners on Uniform State Laws. He brought greetings from our 
colleagues in the United States who share with us the pleasure and 
opportunity of working in a special and unique way to improve the laws 
of our respective countries . 

Introduction of Delegates 

The President asked the senior delegates from each jurisdiction to 
introduce himself and the other members of his d�legation. 

President's Report 

Mr. Bertrand gave a verbal report. He reported the death of Mr. 
Lachlan MacTavish , Q.C. ,  and asked Mr. Arthur Stone, a close associ

. ate to say a few words. The following is what Mr. Stone said: 

You know, Duke never liked eulogies, so I'm not going to 
give one. But I don't think he would mind if I just review 
some facts .  

Duke once told me that his first attendance at a Confer
ence was, I think , in 1941 when the Conference was held in 
Toronto and Duke was conscripted by the Ontario Commis
sioners to act as a bartender. 

He subsequently took a very active part as an Ontario . 
Commissioner and Senior Legislative Counsel from about 
1947 to 1970 - 22 years . 

In the earlier years, he held every office including two 
terms as President - from 1953 to 1955 .  
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In 1973, Duke became the first Executive Secretary of the 
Conference. As such, he created the first year-round man
agement of the affairs of the Conference that has become so 
necessary to us today. 

During the period 1973-1981,  when he resigned from the 
position, every officer and member of the Conference had 
come to depend on Duke for his experience, guidance and 
willing assistance. 

Duke also made a major contribution to legislative draft
ing in Canada and brought that to the Conference. He first 
became an assistant law clerk in Ontario in 1936 and was 
Senior Legislative Counsel from 1947 to 1970. 

He was one of a small group of legislative counsel from · 

various jurisdictions whose Conference connection lead to 
deep personal friendships that had a major influence on 
both the quality and uniformity of legislative drafting in 
Canada. 

We who knew Duke remember him for his simple friendli
ness, his patience and his helpfulness that had no reserva
tion. He combined this with plain speaking, common sense, 
and considerable intellectual independence. 

Mr. President, I move that Duke MacTavish's death be 
noted in the proceedings as an in memoriam and that the 
Secretary express the condolences of the Conference to his 
widow and family. 

Treasurer's Report 

Ms. Jackson presented her report regarding a Statement of Receipts 
and Disbursements and Cash Position as of June 30, 1984, together with 
a report of the Conference's Auditors, Clarkson Gordon, Chartered 
Accountants .  

RESOLVED that the Treasurer's Report, Appendix A ,  Page 72, be approved 

RESOLVED that the same auditors, Clarkson Gordon; be appointed auditors for 
the_ coming year. 

RESOLVED that the usual banking motion be passed authorizing the Treasurer to 
draw upon the Conference's accounts 

Executive Director's Report 

Mr. Hoyt presented his report, Appendix B ,  page 75.  

RESOLVED that the report be received 
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Appointment of Resolutions Committee 

RESOLVED that a Resolutions Committee be constituted, composed of Mr 
Raymond Moore, Mrs. Mary Dawson and Mr. Dennis Moylan, whose report will be 
presented at the Closing Plenary Session. 

Appointment of Nominating Committee 

RESOLVED that where there are five or more past presidents present at the 
meeting, the Nominating Committee shall be composed of all the past presidents 
present, but when fewer than five past presidents are present, those who are present 
shall appoint sufficient persons from among the delegates present to · bring the 
Committee's memberships up to five, and in either event the most recently retired 
president shall be Chairman. 

Adjournment 

There being no further business, the meeting adjourned at 9:00 p.m. 
to meet again in the Closing Plenary Session on Friday, August 16.  
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MINUTES 

Attendance 

Forty-six delegates were in attendance. For details see list of dele
gates, page 10. 

Sessions 

The Section held eight sessions, two each day from Monday to 
Thursday. 

Distinguished Visitor 

The Section was honoured by the participation of Mr. Phillip Carroll, 
President of the National Conference of Commissioners on Uniform 
State Laws . 

Arrangement of Minutes 

A few of the matters discussed were opened one day, adjourned, and 
concluded on another day. For convenience, the minutes are put to
gether as though no adjournments occurred and the subjects are ar
ranged alphabetically. 

Opening 

The session opened with Mr. Walker as Chairman and Mr. Hoyt as 
Secretary. 

Hours of Sitting 

RESOLVED that the Section sit from 9 a.m. to 12:30 p.m. and from 2 p.m to 5 
p.m. daily, subject to change as circumstances require. 

Agenda 

A tentative agenda was considered and the order of business for the 
week agreed upon. 

Change of Name 

The Saskatchewan Commissioners presented a report on this matter 
as set out in Appendix C,  Page 76. 

RESOLVED that this matter be referred back to the Saskatchewan and Ontario 
Commissioners for a further report and draft Act to be approved by the Legislative 
Drafting Section and this Section in 1986 
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Class Actions 

This matter including Contingency Fees, stands referred to the Que
bec and Ontario Commissioners for a report in 1986. 

Company Law 

The capacity of corporations to sue and carry on business in another 
jurisdiction in Canada without extra-provincial licensing or registration 
was withdrawn at the request of the sponsors. 

Contingency Fees 

The matter stands referred to the Commissioners who are doing a 
study on Class Actions, namely, the Quebec and Ontario Commission
ers, for a report in 1986 as part of Class Actions . 

All local secretaries are to send any Acts, regulations, rules, etc. 
relating to this matter to Marie Jose Longtin, Directrice de la legislation 
ministerielle, Direction generate des Affaires legislatives, Ministere de 
la Justice, 1200 Route de l'Eglise, Sainte-Foy, G 1 V 4Ml . 

Defamation Act 

This matter stands referred to the Saskatchewan Commissioners for a 
report and draft Act in 1986. 

Effect of Adoption 

The Effect· of Adoption Act in light of discussions relating to Intes
tate Succession stands referred to the Manitoba Commissioners for a 
report in 1986. 

Evidence 

A verbal report was given by one of the British Columbia Commis
sioners on Revisions of the Law of Evidence . 

Resolution 
Whereas the Uniform Law Conference has made considerable efforts and spent a 

significant amount of money over a number of years with a view to the revisions of the 
law of evidence and the adoption of uniform Evidence Acts across Canada; and 

Whereas the members of this Conference continue to believe that it is important to 
have uniform Evidence Acts adopted for the better administration of Justice in 
Canada; 

Therefore be it resolved that this Conference request the Federal Government to 
proceed with the least possible delay to adopt an Evidence Act along the lines of the 
Uniform Evidence Act adopted (virtually unanimously) by this Conference in 1981 
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Family Support Act 

This was referred to the Ontario Commissioners for a report in 1986 
keeping in mind the Uniform Maintenance and Custody Enforcement 
Act. 

Financial Exploitation of Crime 

This matter stands referred to the Saskatchewan Commissioners for a 
report to the Steering Committee in 1986. 

Foreign Arbitral Awards 

The Report on Canadian Activities in the Area of Private Interna
tional Law refers to the Convention on the Recognition arid Enforce
ment of Foreign Arbitral Awards (New York 1958). 

RESOLVED that the revised draft Foreign Arbitral Awards Act as set out in 
Appendix D, page 111, in both English and French be adopted by the Conference as a .

. 

Uniform Act in both languages and recommended for enactment in th:at form. 

Franchises 

There was some discussion as to whether a 1984 resolution respecting 
the draft Franchises Act be allowed to stand. 

RESOLVED that the resolution respecting Franchises as appears on page 33 of the 
1984 Proceedings be re�cinded and the following substituted, therefor: 

. . 
RESOLVED that the draft Franchises Act be referred back to the Alberta and 

Federal Commissioners for incorporation of certain amendments, and that the 
amended Act be referred to the Legislative Drafting Section for approval and n!port 
to this section in 1 985 

' · - · · 

The Legislative Drafting Section made its report in 1985 . 

RESOLVED that the draft Franchises Act as set out in Appendix E, page 125, in 
both English and French be adopted by the Conference as a uniform Act in both 
languages and recommended for enactment in that form. 

French Version of the Consolidation of Uniform Acts . . .· . . . 
A report on this.matter was presented by the Federai ·commissionefs 

as set out in Appendix F, page 160: 
· · · · · · · · . , 

Resolved thati 

a) The documents tabled by Canada, under cover of a memorandum entitled 
"French version of the Consolidation of Uniform Acts of the Uniform Law Confer- : 
ence of Canada", be approved with the exception of the addendum entitled "Proto
cole canadien de n!daction·h!gislative franc;:aise"; 
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b) a Permanent Editing Committee be struck for the purpose of reviewing the 
accuracy and formulation of the "French version of the Consolidation of Uniform 
Acts of the Uniform Law Conference of Canada" referred to in paragraph (a) and of 
future Acts and other documents and forwarding to the Executive Director of the 
Conference, for reprinting as expeditiously as possible in the Codification of Uni
form Acts, the edited bilingual versions reviewed by the Committee; 

c) the Chairmanship of the Permanent Editing Committee be assumed, for the first 
year, by a 1epresentative of Canada; 

d) the Permanent Editing Committee be composed of the Chail man and represent
atives of other jurisdictions who, by October 1, 1985, have indicated to the Chairman 
their interest in serving on the committee; and that 

e) the Legislative Drafting Section be asked to consider the document entitled, 
"Protocole canadien de n!daction h!gislative franc;:aise'·' and repm t to the Uniform 
Law Section at the latter's 1986 meeting 

Home Owner 's Protection 

This matter was withdrawn at the request of the sponsors. 

International Sale of Goods 

The Report on Canadian Activities in the Area of Private Interna
tional Law refers to the Convention on Contracts for the International 
Sale of Goods (the Vienna Sales Convention). 

RESOLVED that a draft Uniform International Sale of Goods Act as set out in 
Appendix G, page 17.2, in both Englsih and French, be adopted by the Conference as 
a uniform Act in both languages and recommended for enactment in that forfu . 

Interprovincial Child Abduction 

The Quebec Commissioners presented a report on this matter as set 
out in Appendix H,  page 236. 

RESOLVED that the policies and opemting conditions set out in the Report of the 
Quebec Commissioners be referred to the Quebec and. Ontario Commissioners for 
incorporation into a draft Act for appwval by the Legislative Drafting Section and 
this Section in 1986, keeping i'n mind the Uniform Maintenance an,q c;ustody En� 
forcement Act and the Uniform Custody Jurisdiction and Enforceirierit Act 

Intestate Succession 

The Legislative Drafting Section presented a redrafted Intestate Suc
cession Act for adoption by this Section. 

RESOLVED that the draft Uniform Intestate Succession Act, as set out in Appen
dix I, page 284, in both English and French be adopted by the Conference as a 
uniform Act in both languages and recommended for enactment in that form 

Note: The French version was not availal:l.Ie 
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Maintenance and Custody Enforcement 

The Ontario Commissioners presented a report and draft Act on this 
matter as set out in Appendix J, page 289. 

RESOLVED ihat the matter of side notes be referred to' the Legislative Drafting 
Section for a recommendation in 1986 

RESOLVED that the draft Uniform Maintenance and Custody Enforcement Act 
in both English and French be adopted by the Conference as a Uniform Act in both 
languages and recommended for enactment in that form. 

Matrimonial Regimes 

The Quebec Commissioners presented a report entitled, "The Matri
monial Regimes in Canada - A Comparative Analysis of Provincial 
Legislation". 

RESOLVED that this matter be referred to the-Quebec, Ontario. and Nova Scotia 
Commissioners for a repoi t in 1986 on the principles to be · incorporated into a 
Uniform Matrimonial Conflicts of Laws Act and if possible, a draft Act for discus
sion purposes 

RESOLVED that the Quebec Commissioners continue their study of a Uniform 
Matrimonial Property Law. 

· 

Mental Health 

A report of the Committee on Mental Health was received. It is set 
out in Appendix K, page 315 .  

Personal Property Security 

A report of the Joint Committee on the Uniform Pers<?_nal Property 
Security Act was received. It is set out in Appendix L, page 319 .  

Private International Law 

A report of the Special Committee on Private International Law was . 
received. It is set out in Appendix M, page 328 . A report on Canadian 
Activities 1n the Area of Private International Law was also received and 
it is also set out in the same Appendix. A further Report of the 
Canadian Delegation to the Commission on General Matters and Policy 
of the Fifteenth Session of the Hague Conference on Private Interna
tional Law was also received and it is also set out i� the same Appendix. 

RESOLVED that the Nova Scotia, Quebec and British Columbia Commissioners 
prepare for 1986 a uniform Act to facilitate the implementation of the Trust Conven-' 
tion. 

RESOLVED that the New Brunswick Commissioners prepare a paper on Conflicts 
of Law relating to trusts for 1986 
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RESOLVED that a draft Uniform International Sale of Goods Act as set out in 
Appendix G, Page 172, in both English and French be adopted by the Conference as a 
uniform Act in both languages and recommended for enactment in that form. 

RESOLVED that the revised Uniform Foreigri Arbitral Awards Act, as set out in 
Appendix D, page l l l ,  in both English and French be adopted by the Conference as a 
uniform Act in both languages and recommended fot enactment in that form . .  

Protection of Privacy: Tort 

A preliminary report on this matter was presented by the Saskatche- · 
wan Commissioners as set out in Appendix N, page 375 . 

RESOLVED that the Saskatchewan Commissioners undertake a further study on 
Protection of Privacy: Tort, and report back to the Conference in 1986 

Purposes and Procedures 

A report was presented by the Committee on Purposes and Proce
dures as set out in Appendix 0 ,  page 414. 

RESOLVED that the report be adopted and that the rules of the Section be 
admended accordingly. 

Reciprocal Enforcement of Maintenance Orders 

A survey of Canadian Jurisdictions re the Uniform Law Conference's 
Reciprocal Enforcement of Maintenance Orders Act was presented by 
the Alberta Commissioners. A number of amendments to the Act were 
recommended, and a revised draft was studied for adoption . 

RESOLVED that the revised Uniform Reciprocal Enforcement of Mainten!l-nce 
Orders Act as set out in Appendix P, page 418, in both English and French be adopted 
by the Conference as a uniform Act in both languages and recommended for 
enactment in that form. 

Note: The French version was not available. 

Sale of Goods 

A report on this matter was presented by the Saskatchewan Commis
sioners. It was a review of changes made by the Legislative Drafting 
Committee and two letters from Professor Ziegel, one dated February 

· 10, 1984 to Dr. Derek Mendes da Costa, and the other dated July 22� 
1985 to Dr. H.  Allan Leal, all of which is set out in Appendix Q, page 
�0. . 

RESOLVED that the Sale of Goods Committee be revived, and the Committee be 
invited, assisted by members of the Legislative Drafting Committee, to review all the 
changes made by the Legislative Drafting Committee and to recommend to the 
Conference what should be done with them. 

Time Sharing 

This matter stands referred to the Manitoba Commissioners for a 
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further report and draft Act in 1986 in light o'r .;m extensive study and , 
report by the Ontario Law Reform Commission on the matter. 

· Transboundary Pollution Reciprocal Access Act 

As of August 15 ,  1985, the Act has been enacted in three American 
jurisdictions, Montana, Colorado, and New Jersey. It has been intro
duced but not enacted in three other American jurisdictions, Minne- . 
sota, North Dakota and Wisconsin. In Canada, it has been enacted in 
two provinces, Manitoba and Prince Edward Island. It has been intro
duced but not enacted in Ontario. 

Trusts 

The Report on Canadian Activities in the . Area of Private Interna- · 
tional Law refers to the Convention on the Law Applicable to Trusts and 
on Their Recognition. 

RESOLVED that the Nova Scotia, Quebec and British Columbia Commissioners 
prepare for 1986 a uniform Act to facilitate the implementation of the Trust Conven
tion. 

RESOLV�D that the New Brunswick Commissioners prepare a paper on Conflicts 
of Law relating to trust for 1986. 

Vlial Statistics 

This matter stands referred to the British Columbia Commissioners 
for a report and draft Act in 1986. 

Wills 

A report on this matter was presented by the Saskatchewan Commis
sioners . 

RESOLVED that the matte1 be referred back to the Saskatchewan Commissioners· 
for a further report and draft Act to be appwved by the Legislative Drafting Section 
and this Section in 1986 

· · 

Officers 1985-86 

Ms. Jackson was elected Chairperson of the Section with Mr. Hoyt as 
Secretary. 

Close of Meeting 

A unanimous vote -of appreciation and thanks was tendered Mr. 
Walker for his handling of the arduous duties of Chairman throughout 
the week. 
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MINUTES 

Attendance 

Thirty-six (36) delegates were in attendance. For details, see list of 
delegates . 

Opening 

Mr. Yaroslaw Rosiak, Q .C . ,  presided and Mr. Howard Bebbington 
acted as secretary. Each delegation was introduced by its leader. 

Report of the Chairman 

The Criminal Law Section of the Uniform Law Conference met 
Monday, August 12, 1985 through Thursday, August 15 ,  1985 . 

Thirty-six (36) delegates were in attendance representing all of the 
provinces and the federal government . There were no representatives 
from the Yukon and Northwest Territories. Mr. Philip Carrol, the 
representative for the U.S. Commissioners on Uniform State Laws, 
attended some sessions. 

In all , the meeting dealt with thirty (30) resolutions containing rec
ommendations for changes to the Criminal Code submitted by Alberta, 
Ontario, Quebec, New Brunswick and Newfoundland . 

Twenty-five (25) of the resolutions were approved,  one ( 1 )  was de
feated, two (2) were withdrawn and two (2) were treated as suggestions 
to be submitted to the federal government for consideration. 

In addition, the meeting reviewed and discussed several reports. 

Mr. Letourneau, Vice-President of the Law Reform Commission of 
Canada presented a report on the activities of the Commission. Mr. 
Letourneau spoke of the Commission's work covering reports published 
by the LRCC in the last year, current research projects and legislative 
implementation of past LRCC recommendations . 

Three reports from the federal government were received and dis
cussed. 

Mr. F. Gibson reported on the activities of the Federal Solicitor 
General's Department in the areas of corrections (Correctional Law 
Review) policing, young offenders legislation, firearms, security and 
intelligence and clemency (Criminal Records Act). 

Mr. R. Mosley dealt with the current Criminal Law A·mendment Act, 
1985 (Bill C-18), reports by Fraser and Badgley, proposed amendments 
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in the Criminal Code dealing with street prostitution, rn:utual legal 
assistance treaty, lotteries , appeal procedures of the Supreme Court of 
Canada and compensation for wrongfully convicted persons. 

Mr. E. Tollefson reported on the work of Phase II of the fundamental 
review of criminal law dealing with the various aspects thereof in the 
area of sentencing, theft and fraud, juries, contempt of court, mental 
disorders, vandalism and arson, defamatory libel , assault and homicide 
and the new proposed Evidence Act. 

Resulting from Mr. Tollefson's report, a resolution was proposed by 
Mr. Letourneau calling for the speedy passage of the Evidence Act 
which was approved. 

At the previous Uniform Law Conference in Calgary, the Criminal 
Law Section discussed the Law Reform Commission of Canada's pro
posal for disclosure in criminal cases . As · a result, a committee was 
formed to review this area and provide uniform guidelines for consider
ation by Attorneys General . 

This committee presented its report which, after some discussion, 
was amended in several aspects and adopted by the meeting iri this 
amended form with the direction to the chairman of the meeting to 
submit the same to the Attorneys General for consideration. 

This concluded the deliberations Of the Criminal Law Section of the 
Uniform Law Conference. 

RESOLUTIONS 

The resolutions were presented by each jurisdiction as follows: 

I - ALBERTA 

Item 1 
The proposed resolution to strike from subsection 1 06.2(3) the words 

"from one place to another placed specified therein" was amended (19-
5-3) to read : 

. That subsection 106.2(3) of the Criminal Code be amended by strik
ing out the words "one" and "another" in that subsection, to permit the 
transportation of guns to gun shows within t4e province on the author
ity of a single Permit to Transport, valid for a specified period. 

(CARRIED: 20-5-3) 
Alternative resolutions were withdrawn by Alberta. 
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Item 2 

That subsections 101 ( 1)  and (2)of the Criminiil Code be amended to 
include seizure of the firearms acquisition certificate. 

(CARRIED: 25-0-4) 

The Conference requested that the federal govermnent consider a 
further amendment to section 101 : that as a precondition of any appeal 
under section 101, the appellant be required to surrender any weapon 
and any firearms acquisition certificate. 

ltem 3 

The proposed resolution was divided into two parts: 

That section 237 of the Criminal Code be amended to extend its 
·provisions to all driving offences . 

(DEFEATED: 8-14-7) 
That section 237 be amended to create a presumption of impairment 

from a refusal and from a reading of over .08. 

(DEFEATED: 4-19-6) 

Item 4 

That the limitation imposed by section 246 .6 oftl)e Criminal Code be 
extended to other sexual offences (sections 146, 150, 153 and 155). 

In view of the similarity between this resolution and the fourth 
resolution presented by Quebec last year, the Conferenc� requested. that 
the federal government consider this matter along with the Quebec 
resolution passed last year. 

· 

Item S 

That sections 45 l(a), 452( 1)(a), 453(1)(a) and 453 . l (a) of the Crimi
nal Code be amended to broaden the range of offences for which · 
Appearance Notices and Promises to Appear can be issued. 

(CARRIED:  22-0-3) 

Item 6 
. .  

That the present section 453 .3(4) of Criminal Code be amended by 
deleting the words "appearance notice" but otherwise be retained in its 
present form. (CARRIED:. 19-0-2) 
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Item 7 
That sections 603 and 605 of the Criminal Code be amended to 

provide authority in the Court of Appeal to "package' summary 
conviction and indictable appeals in appropriate cases. 1  

(CARRIED: 23-3-2) 

Item 8 

That section 670 of the Criminal Code (recommendation by jury as to 
parole eligibility for second degree murder conviction) be repealed. 

(CARRIED: 22-0-3) 

Item 9 

That subsection 719( 1 )  of the Criminal Code be amended to read: 
"719(1)  An appeal lies to the court of appeal from a deci
sion granting or refusing the relief sought in proceedings by 
way of mandamus, certiorari or prohibition if leave to ap
peal is granted by the court of appeal or a judge thereoF/ 

(CARRIED: 20.:3-3) 

ltem JO 

The proposed resolution that section 739 of the Criminal Code be 
amended to empower a summary conviction court to commit an ac
cused person to the pleasure of the Lieutenant-Governor for a limited 
period of time where the accused is found not guilty of an offence on . 
account of insanity, was withdrawn. 

· · 

II - BRITISH COLUMBIA 

No submissions presented . 

Ill - MANITOBA 

No submissions presented. 

IV- NEW BRUNSWICK 

Item 1 
The Conference requested that the Federal Government c.onsider, in 

the course of reviewing the recommendations of the Report of. the . 
Committee on Sexual Offences Against Chi

.
ldren and Youths (Badgley 

Report), the proposed resolution that th� Criminal Code be amended to 
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provide that the defence of consent is not available on a charge of sexual 
assault where the accused is the natural parent, step-parent, grandpar
ent or foster-parent of the complainant. 

Item 2 

The proposed resolution was amended by New Brunswick by the 
addition of the words "upon request" and "so taken" , to read: 

That the Identification of Criminals Act be amended so that persons 
who have been fingerprinted under the authority of the Act and who are 
not charged or who have had the charges withdrawn be entitled, upon 
request, to have their fingerprints so taken removed from all files 
including local and national policeagencies .2 

(CARRIED: 22-3-3) 

V- NEWFOUNDLAND 

Item 1 
That a new subsection be added immediately after section 705(2) as 

follows: 
"(2 . 1 )  Where the notice provision referred to in paragraph 
(b) of subsection (1)  cannot be complied with,  the judge 
may, upon application of the Attorney General or counsel 
acting on his behalf, order substituted service, or that notice 
be dispensed with! 1 1  ' 

.(CARRIED: 21-6-0) 

VI - NORTHWEST TERRITORIES 

No submissions presented . 

VII - NOVA SCOTIA 

No submissions presented. 

VIII - ONTARIO 

Item 1 
The resolution that subparagraph 429 . 1 (a)(ii) of the Criminal Code 

be amended to eliminate sexual assault (section 246 . 1 )  as an offence that 
must be tried by a court composed of a judge of the superior coult or 
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criminal jurisdiction and a jury, abs�n.t the agreement of the accused to 
be tried in District Court, was withdrawn. 

ltem 2 

That Form 29 as contained in Part XXV of the Criminal Code be 
amended to provide for an endorsement of default in circumstances 
where a person has breached any of the terms of a recognizance which 
he has entered into. 

(CARRIED: 18-1-5) 

Item 3 

The proposed resolution was divided into two parts: 

That section 305 (Extortion) be included in section 442(3) of the 
Criminal Code to allow the making of an order directing that the 
identity of the complainant and any information that could disclose the 
identity of the complainant shall not be published in any newspaper or 
broadcast. 

(CARRIED: 26-2-1 )  

That section 305 . 1  (Criminal Interest Rate) be so included in section 
442(3) of the Criminal Code. 

(CARRIED: 14-9-3) 

Item 4 

That the definition of "prohibited weapon" in section 82(1 )(c) of the 
Criminal Code be amended to include any firearm "designed, altered or 
intended to fire bullets in rapid succession during one pressure of the 
trigger". 

(CARRIED: 24-0-3) 

Item S 

That section 137  of the Criminal Code be amended so that it is not 
mandatory that the sentence for an "escape" offence be made concur
rent or consecutive to the unexpired portion of the term of imprison
ment being served at the time of escape. 

(CARRIED: 25"0-3) 

A further resolution on this matter was added to the agenda at British 
Columbia's request ( 16-0-9): 
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That section 137(1) be amended to provide that any sentence imposed 
for escape lawful custody must be made consecutive to the unexpired 
portion of the sentence being served at the time of escape; 

(CARRIED: 17-10-6)4 

IX - PRINCE EDWARD ISLAND 

No submissions presented. 

X "7 QUEBEC 

Item 1 
. . 

That the Criminal Code be amended to cover cases of abandonment 
of a restricted weapon so as to implement fully the legislator's intent 
that restricted weapons be controlled. 

(CARRIED: 25-0-1) 

Item 2 

That the french text of subsection 1 15(2) of the Criminal Code be 
amended to read: 

"Le gouvernement dti Canada peut instituer des proce- . 
dures, qu'il dirige ou confie a son representant, pour deso
beissance ou complot pour desobeissance a l'une des lois 
mentionnees au paragraphe (1) ,  a } 'exclusion de la presente:' 

and that the french text of subsection 1 16(2) be amended t.o read : 
"Lorsque l'ordre vise au paragraphe (1) a ete donne au cours 
de procedures intentees a la demande du gouvernement du 
Canada et dirigees par lui ou son representant, toute proce
dure pour desobeissance ou complot pour desobeissance a 
l 'ordre donne peut etre intentee et dirigee de la meme ma
niere ."  

(CARRIED: 19-0-0) 

Item 3 

That paragraph 158(1)(b) of the Criminal Code (ExceptionRe Acts in 
Private Between Husband and Wife and Consenting Adults) be 
amended to read as follows: 

(b) any two persons, each of whom is eighteen years or more of age, 
both of whom consent to the commission of the act. 

(CARRIED: 23-0-3) 
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Item 4 

That subparagraph 43l . l (l)(b)(i) of the french version of the Crimi
nal Code be amended to read as follows: 

"(b) Ia cour peut 

Item 5 

(i) poursuivre le proces, rendre un jugement ou un 
verdict, et, s'il est declare coupable, imposer une sen
tence par defaut, ou" 

(CARR lED: 22-0-0) 

That the expression "nonobstant toute loi" be deleted from the 
french text of subsection 431 (2) of the Criminal Code. 

(CARRIED: 22-0-0) 

Item 6 

That the french text of subsection 431 . 1  (3) of the Criminal Code be 
amended to read a$ follows : 

"Le prevenu qui se prestente a nouveau a son proces alors 
que celui-ci se poursuit conformement au paragraphe (1 ), ne 
peut faire rouvrir les procedures menees en son absence . .  !' 

(CARRIED: 20-0-0) 

Item 7 
That a provision be added to the Criminal Code so as to protect the · · 

privacy of a child or young person aggrieved by an offence or who 
appears as a witness in connection with an offence in crimi.nal proceed
ings against adults . 

(CARRIED : 14-12-7)5 

Item S 

That the Criminal Code be amended so that an accused may be 
released by a justice of a territorial division other than the one that 
issued the warrant, provided the Crown gives its consent. Clause 78 of 
Bill C-1 8 (The Criminal Law Amendment Act, 1985) , which proposes . 
the addition of subsection 454(2 . 1 ), could be used a:s a model and . 
adapted to offences committed within a province. 

(CARRIED: 23-0�2) 

XI - SASKATCHEWAN 

No submissions presented . 
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CRIMINAL LAW SECTION 

No submissions presented. 

XIII - CANADA 

No submissions presented. 

OTHER MATTERS 

Item I 
At the request of Mr. Letourneau, Vice-President of the Law Reform 

Commission of Canada, a resolution in relation to revision of the law of 
evidence was added to the agenda (18-0-0): 

Whereas the Uniform Law Conference has made considerable efforts 
and spent a significant amount of money over a number of years with a 
view to the revision of the law of evidence and the adoption of uniform 
Evidence Acts across Canada; and 

Whereas the members of this Conference continue to believe that it is 
important to have uniform Evidence Acts adopted for the better admin
istration of Justice in Canada; 

Therefore be it resolved that this Conference request the federal 
government to proceed with the least possible delay to adopt a uniform 
Evidence Act along the lines of the Uniform Evidence Act adopted 
(virtually unanimously) by this Conference in 1981 . 

(CARRIED: 1 8-0-3)6 

At the request of the Conference, the Chairman, Mr. Rosiak, agreed 
to forward this resolution to the Chairman of the Uniform Law Section 
for that section's consideration . 

Item 2 

The Chairman called on the Pre-trial Disclosure Committee; to 
present its report. 7 The report was given by the Chairman of the ·com..: 
mittee, Mr. J. P. Guy. Discussion ensued on the report and on the 
Committee's proposed disclosure guidelines, resulting in the final form 
of the guidelines and the following resolutions: 

That the Committee's proposed disclosure guidelines (see Schedule 
A) be adopted by the Conference. 

(CARRIED: 18-0-5) 
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That Mr. Dionne of the Quebec delegation prepare an official french 
version of the guidelines (see Schedule B). 

(CARRIED UNANIMOUSLY) 

That the Chairman of the Criminal Law Section of the Uniform Law 
Conference send a letter to the appropriate Federal and Provincial 
Ministers drawing their attention to the resolution in relation to disclo
sure passed at last year's Conference, enclosing a copy of the disclosure 
guidelines as adopted by this year's Conference and asking them to 
consider, as uniform disclosure guidelines , the guidelines adopted at 
this year's Conference. 8 

(CARRIED: 16-0-4} 

CLOSING 

Closing remarks were made by the Chairman including an acknowl
edgement of the retirement of Mr. Roger Tasse, O.C. ,  Q.C. ,  as Deputy 
Minister of Justice and Deputy Attorney General of Canada, and an 
expression of appreciation for the work done by Mr. Tasse in the area of 
criminal law reform. Mr. Hymie Weinstein of the province of Manitoba 
was elected Chairman of the Criminal Law Section for the 1986 Confer
ence which is to be held in Winnipeg, Manitoba. Mr. Howard Beb
bington will continue as Secretary. 

1 At the suggestion of the Federal delegation, Albe1 ta 1eworded its resolution to read as 
outlined above in order to achieve the intended effect. 

2 An amendment to the resolution was proposed by Mr. Proulx of the Federal delegation 
and would have added acquittal as a further ground for having fingerprints removed 
from all files This amendment was carried by nonnal vote ( 15-12-3) but was defeated in 
a JURISDICTIONAL vote (9-14-7) Mr Gibson asked that it be recorded that the 
Federal delegation abstained during the JURISDICTIONAL vote because the matter is 
cuuently unde1 study by the federal government. 

3 This 1 esolution was a l�te addition to the agenda (25-0-0) 

4 The resolution , which was carded by normal vote ( 13-I I-4), was put to a JURISDIC
TIONAL vote and was carried (17-10-6). 

5 The resolution, which was carried by normal vote ( 14-1 1-4), was put to a JURISDIC
TIONAL vote and was carried (14-12-7) 

6 An amendment to the resolution that would have directed it to the provincial govern
ments as well, was tied (7-7-5) The Chairman ruled that the amendment was not 
carried 
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7 This Committee was established at last year's Conference "to fotmulate uniform 
disclosure guidelines for the consideration of the Attorneys General". ( 1984 U.L C. 37, 
38) 

8 This resolution was carried out by the Chairman, Mr. Roslak .  

Note: I n  the 1984 Minutes to the Criminal Law Section, two documents weie referred to 
One was a letter dated July 31; 1984 from Dr John W Elias to Ms. Georgina 
Jackson regarding a Mental Health Law Project (1984 Proc , p 39), the other was a 
report on the Financial Exploitation of Crime tabled by Mr. Robert A. Murray on 
behalf of the members of a committee established to study the matter ( 1984 Proc , 
p 40). These two documents were inadvertently omitted from the 1984 Proceed
ings. For the record, it was deemed advi�able to include them now in the 1985 
Proceedings as Schedule C to these minutes 
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SCHEDULE A 

UNIFORM DISCWSURE GUIDELINES 

It is recognized that there is a general duty upon Crown Counsel to 
disclose the case in chief for the prpsec).lti.on to counsel for the accused, 
and to make defence counsel aware of the existence of all relevant 
evidence . The Crown, in giving disclosure, must be cognizant of the 
importance of reviewing information received, prior to disclosure . Mat
ters of opinion expressed or information which on public policy 
grounds could jeopardize a state or individual interest, should be the 
subject of careful scrutiny. 

The purpose o.f ·disclosure by the Crown of the case against the 
accused is threefold: 

(a) to ensure the defence is aware of the case �hich must be met, 
and is not taken by surprise and is able to adequately prepare 
their defence on behalf of their client; 

(b) to resolve non-contentious and time-consuming issues in ad
vance of the trial in an effort to ensure more efficient use of 
court time; 

(c) to encourage the entering of guilty pleas at a date early in the 
proceedings . 

The guiding principle should always be full and fair disclosure re
stricted only by a demonstrable need to protect the integrity of the 
prosecution . 

. Pursuant to this duty, upon request, the accused is entitled to full 
disclosure of the case in chief for the Crown and in this context full 
disclosure shall mean the provision to counsel for the accused, as soon 
as reasonably practical, but in any event prior to the preliminary or trial, 
as the case may be, of the following information: 

(a) The circumstances of the offence. The method of providing the 
circumstances may include the provision of contents of the 
police report, the provision of a summary prepared by the 
investigating policy agency of the case as a whole, the provision 
of a summary of witnesses' statements or the contents of wit
nesses' statements . 

(b) A copy of any statement made by the accused to persons in 
authority and in the case of verbal statements ,  a verbatim 
account of the statement. 

(c) A copy of the accused's criminal record. 
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(d) Copies of medical and laboratory reports. 

(e) Access to any · exhibits intended to be introduced and where 
applicable, copies of such exhibits. 

(f) A copy of the information. 

Additional disclosure beyond what is outlined above is to be at the 
discretion of the Crown Attorney respon�ible for the prosecution bal
ancing the principle of full and fair disclosure with the need to prevent 
endangering the life or safety of witnesses or interference with the 
administration of justice. Such additional disclosure may include the 
following: 

(a) Copies of the Criminal records of witnesses. 

(b) Names and addresses of any potential witnesses keeping in mind 
possible need for protection from intimidation or harassment. 

The method of disclosure of evidence to an unrepresented accused 
remains in the discretion of the Crown Attorney responsible for the 
prosecution. 

It is understood that there is a continuing obligation on the prosecu
tion to disclose any new �elevant evidence that becomes known to the 
prosecution without need for a further request for disclosure. 

It is recognized that the precise mechanics or procedure for providing 
disclosure will vary from jurisdiction to jurisdiction throughout the 
country keeping in mind that full and fair disclosure should be given 
unless there is a demonstrable need that such full and fair disclosure 
should not be given. 
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SCHEDULE R 

LA COMMUNICATION DE LA PREUVE PAR LA COURONNE 

. Le procureur de la Couronne a un devoir general de communiquer la 
preuve qu'il entend presenter au soutien de }'accusation a l 'avocat de 
I' accuse et de !'informer de I' existence de toute preuve pertinente. La 
Couronne doit etre consciente de Pirnportance de verifier !'information 
re<;ue avant de la divulguer. Pour des raisons d'interet public, les opin
ions et renseignements re<;us qui seraient susceptibles de comprom.ettre . 
I 'interet de l 'Etat ou d 'un particulier devraient faire 1' objet d 'un exam en 
attentif. 

La communication de la preuve par la poursuite est faite dans les trois 
buts suivants: 

(a) faire en sorte que la defense connaisse la preuve qui sera presen
tee, ne soit pas prise au depourvu, et puisse bien preparer sa 
defense; 

(b) regler avant le prod:s ,  les questions qui ne sont pas contestees et 
qui demandent beaucoup de temps de fa<;on a etre plus efficient 
a la cour; 

(c) encourager } 'enregistrement de plaidoyers de culpabilite le plus 
tot possible au cours des procedures . · 

La communication de la preuve devrait.toujours etre cornple\e et 
equitable, et l'on ne devrait s'ecarter de ce principe que s'il est etabli que 
cela est necessaire pour preserver l'integrite de Ia poursuite. 

Conformement a ce devoir, l'accuse a droit, sur deman.de, a Ia 
communication complete de Ia preuve que la Couronne entend pre
senter, et dans ce contexte, la communication complete de la preuve 
s'entend de Ia communication, des que possible et en tout etat de cause 
avant l 'enquete preliminaire ou le proces , selon le cas, des renseigne
ments suivants a l'avocat de I' accuse: 

(a) Les Circonstances entourant ! 'affaire. Cette divulgation peut 
etre faite par Ia communication du contenu du rapport de 
police, Ia remise d'un resume etabli par le service policier charge 
de l'enquete, la remise d'un resume des declarations des temoins 
ou la communication du contenu de celles-ci; 

(b) copie de toute declaration faite par l'accuse a une personne en 
situation d'autorite et, dans le cas de declarations verbales, le 
mot a mot de ces declarations; 

(c) copie du easier judiciaire de l 'accuse; 
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(d) copie des rapports medicaux et de laboratoire; 

(e) Ia possibilite d'examiner toutes les pieces que Ia Couronne 
compte presenter comme preuve et, s'il y a lieu, copie de ces 
pieces; 

(f) copie de la denonciation. 

Le procureur de la Couronne qui est responsable de la poursuite peut , 
a sa discretion, communiquer des preuves autres que celles qui sont 
metionnees ci-dessus. Ce faisant, il doit tenir compte, d'une part, du 
principe de la communication complete et equitable et, d'autre part, de 
Ia necessite d 'eviter de mettre en danger la vie ou la securite des temoins 
ou les risques d'entrave a la justice. Ces preuves peuvent comprendre: 

(a) copie des casiers judiciaires des temoins; 

(b) les noms et adresses des temoins eventuels, compte ciument tenu 
des risques d'intimidation ou de harcelement. 

11 devrait appartenir au procureur de la Couronne de decider de queUe 
fa�on communiquer la preuve a ! 'accuse qui n'est pas represente. 

Il est entendu que la Couronne est tenue de communiquer toute 
nouvelle preuve au fur et a mesure qu'elle lui est revelee, sans qu' il soit 
besoin de faire une nouvelle demande de communication. 

Les modalites de la communication peuvent varier d'un district a . 
l'autre au pays, mais partout il faudrait faire en sorte qu' ait lieu une 
communication complete et equitable et ne s'ecarter de ce principe que 
si l'on peut etablir qu'une telle communication ne serait pas indiquee. 
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SCHEDULE C 

Two documents, one regarding a Mental Health Law Project, and the 
. other, the Financial Exploitation of Crime. 

July 31 ,  1984 

Ms. Georgina Jackson 
National Secretary 
Uniform Law Conference 
12th Floor 
<;::ity Hall Building 
2476 Victoria Avenue 
Regina, Saskatchewan 

Dear Ms. JacksQn: 

Re: Possibility of Initiating a Mental Health Law Project at the August 
1984 Uniform Law Conference 

I am writing on behalf of the Mental Health Division of Health and 
Welfare Canada and the Provincial Directors of Mental Health who 
meet twice a year and on · additional special occasions to exchange 
information on matters of mutual interest . 

Duri�g two recent meetings the Provincial Directors of Mental 
Health have become increasingly aware of the need for some level of 
standardization of provisiov.s in provincial m�ntal health legislation. In 
May 1984 there was a special federal/provincial/territorial consultative 
meeting on criminal law reform, the Charter of Rights and Freedoms, 
and mental health legislation prompted in part by the. Federal Justice 
Department, �ut motivated also by provincial concerns about the im
pact of the Charter and proposed changes in the Criminal Code. A 
common theme of that meeting was the need for some level of standard
ization of provincial legislation. In June 1984, at a regular semi annual 
meeting of the Provincial Directors of Mental Health, the Directors 
unanimously agreed to pursue areas of consensus and to develop stand
ardized "model" provisions which might serve as a guideline to the 
provinces in the development of mental health legislation . Specifically, 
the Provincial Directors and the Mental Health Division of Health and 
Welfare Canada authorized me to write to officials of the Uniform Law 
Conference to request that this project be undertaken under the auspices 
of the Uniform Law Conference. 

Background 

The various provincial mental health acts have some common fea
tures, but they also have many significant differences. These differ-
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ences, to some extent, reflect different histories, ideologies , needs, 
population distributions, and other circumstances which make the 
various provinces unique, and to that extent these differences would 
appear to be desirable or even necessary. However, to some extent the 
differences exist without any defensible rationales, but appear to have 
arisen simply because there has been no effective mechanism whereby 
uniform provisions may be developed among the provinces . If the 
provinces were truly independent of one another, these differences may 
not be of any concern; but because the various provincial mental health 
acts interact with one federal Criminal Code, and because other federal 
legislation - notably the Charter of Rights and Freedoms in the Consti
tution Act - has a significant impact on mental health legislation, it not 
only appears desirable, but perhaps inevitable, that more standardiza
tion or provisions in mental health legislation be developed among the 
provinces. For an example we may consider committal criteria. If the 
courts conclude that, under the Charter, the only valid criteria for civil 
commital are those which include some probability of dangerousness , 
inevitably (whether one may agree with it or not) provincial statutes 
would be forced to use acceptable criteria as unconstitutional provisions 
would be struck down. In this context the Provincia:! Directors of 
Mental Health are interested in working toward consensus among the 
provinces so that there may be standardization of certain provisions. 
The expectation under the new Charter is that the courts will tend to 
regard what they consider to be the most rigorous provisions in provin
cial statutes as a standard to be applied across the country, and therefore 
it is hoped that the provinces will not act alone in making significant 
changes since their changes could well have significant impact across the 
country. 

Possible Scope of a Mental He_alth Law Project 

The scope of a Mental Health Law Project would need to be negoti
ated in more detailed discussions, but on the basis of talks

. 
to date the 

main provisions in mental health law about which it appears to be 
important to pursue consensus and some standardization include the 
following: 

civil commitment criteria 
civil commitment procedures 
due process safeguards . 
mechanisms for review and appeal 
consent to treatment and authority for involuntary treatment 
confidentiality and access to information 
interprovincial transfers of involuntary patients 
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There are other provisions in mental health legislation which would 
quite clearly be outside the scope of this project: administrative provi
sions, definition of program mandate, designation of facilities , eligibil
ity for services, responsibility for costs, accountability of clinical and 
administrative staff, etc. Other provisions which would likely be consid- ·. 
ered outside the scope Of this project are those relating to finding and 
certifying persons as mentally incompetent to :manage their financial 
affairs, and provisions relating to trusteeship and personal guardian
ship. 

For each subject which might be included within the scope of this 
review special attention would need to be given to the requirements of 
the Charter of Rights and Freedoms and the manner in which provincial 
mental health l�gislation interacts with the Criq1inal Cpde. 

Strategy for Proceeding 

It is our understanding that issues are generally identified for study at 
a Uniform Law Conference by one of the participating provinces intro
ducing a motion that a project be undertaken. It is also our ·understand
ing that usually the province raising the issue is then asked to do the 
research and bring a report. From my telephone conversation with you I 
understand there is an alternative way in which a project may be 
initiated, namely by the Uniform Law Conference Executive identifying 
an issue and establishing a task force, generally involving experts from 
several different provinces, to undertake the research and bring back a 
report. 

The Provin<;ial Directors of Mental Health regard a Mental Health 
Law Project as a large undertaking which would be best handled with 
the combined resources of the various provinces, perhaps under the 
auspices of the Mental Health Division of Health and Welfare Canada. 
At present, to the best of our knowledge, there is no province which is 
ready to undertake the research and development work alone. I believe it 
is safe to say, however, that a number of provinces, Saskatchewan 
included, would be prepared to participate. 

It is very likely that a large project like this would require some special 
research funding, and we would appreciate any advice you may be able · 
to give us about the availability of monies for this purpose. 

Recommendation and Request 

The unanimous recommendation from the Provincial Directors of 
Mental Health and the Mental Health Division of Health and. Welfare 
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Canada is that mental health law be made the subject of a special 
project under the auspices ofthe Uniform Law Conference. Our request 
is that the Uniform Law Conference Executive, in collaboration with 
the Provincial Directors of Mental Health and the Mental Health 
Division of Health and Welfare Canada, establish a task force com
posed of authorities from several provinces to undertake the necessary 
research and bring a report complete with suggested "model" provi
sions to the Uniform Law Conference at an appropriate time. 

If it is not considered appropriate for the Conference Executive to 
take the initiative of establishing a task force, we would like to consider 
the option of having one of the commissioners froin a participating 
province introduce a motion at the August 19-25 Conference for a 
Mental Health Law Project to be undertaken. 

Thank you for your consideration. 

Yours sincerely 

John W. Elias, Ph.D. 
Associate Executive Director 
Psychiatric Services Branch 

JWE/ami 

cc. Serge Kujawa, Q.C. 
Conference Chairman 

Dr. Brenda Wattie 
Director, Mental Health Division 
Health and Welfare Canada 

Ron Hewitt 
ULC Commissioner for Saskatchewan 
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· CRIMINAL LAW SECTION 

COMMITTEE REPORT ON THE FINANCIAL EXPWITATION 
OF CRIME 

During the 1983 session of the Uniform Law Conference - Criminal 
Law Section which was held in Quebec City, a resolution was advanced 
by New Brunswick dealing with the subject: "Compensating Victims 
from the Commercial Exploitation of Crime". The main objective of 
the resolution was not to prevent publication, but to prevent the perpe
trators of sensational or infamous crime from obtaining profit through 
lucrative contracts for the recounting of their story in books, news 
interviews , movies, lectures, etc. ,  while the victims of crime are left 
without adequate compensation. 

In Quebec City there was a lengthy and lively discussion on the 
proposed resolution culminating in the following unanimous resolu
tion: 

"The Criminal Law Section of the Uniform Law Conference 
of Canada undertake a study to develop a policy for a 
legislative response to the phenomenon of the publication of 
literary accounts of crime to the Jinancial advantage of the 
criminal or his assigns, in order to ensure the payment of 
damages from such profits to the victim of the crime or his 
or her survivors and to compensate taxpayers for the ex
pense of policing, prosecuting and incarcerating the crimi
nal with respect to his crime:' 

A committee was established to undertake this study consisting of 
representatives from the delegations of Canada, Ontario , New Bruns
wick , British Columbia and Saskatchewan. 

The first objective of the committee was to gather background mate
rial on the subject and we looked to our southern neighbour for assist
ance in this regard. Several U.S .  state legislatures have enacted 
legislation on this subject and there have been numerous articles written 
commenting on this legislation .  The second objective was to examine 
this material and outline the possible options to address this relatively 
new problem in Canada. The issue has become the subject of public 
attention in Canada as a result of the case of mass murderer Clifford 
Robert Olson who is reported to have entered into a contract for the 
publication of a book concerning his criminal activities . A second 
example is the publication of a book on the FLQ crisis in Quebec by 
Francis Simard , one of the persons convicted of the murder of Pierre 
Laporte . 
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In the United States perpetrators of a number of infamous crimes 
have acquired substantial financial reward through lucrative contracts 
for the publication of their story and in response, a number of state 
legislatures have enacted legislation designed for the victims of crime. 

The committee has reviewed this material and has studied the options 
available. The first option is to enact provincial legislation based on 
either one of the two distinct approaches in existence in the United 
States based on New York or Florida legislation . 

OUTLINE OF NEW YORK LEGISLATION: 

The New York State Legislature pioneered criminal profiteering legis
lation in 1977 with the enaCtment of executive law 632-A, which pro
vided for the creation of an escrow account for victims of crhne, to be 
funded by any money that a person "accused or convicted" of a crime 
would otherwise receive from "the reenactment of such crime by way of 
a movie, book, magazine article, tape recording, phonograph record, 
radio or television presentation, l�ve entertainment of any kind, or from 
the expression of such accused or convicted person's thoughts , feelings , 
opinions or emotions regarding such crimes!' (ss. 1)  

The statute was brought into existence in direct response to the 
possibility that David Berkowitz (Son of Sam) might receive substantial · 

remuneration for publishing the details of the murders he had commit
ted . The statute was authored by Senator Emmanual Gold, who de
scribed his motivation for doing so in the following manner: 

"It is abhorrent to one's sense of justice and decency that an 
individual, such as the forty-four calibre killer, can expect to 
receive large sums of money for hi� story once he is captured 
- while five people are dead, other people were injured as a 
result of his conduct. This bill would make it clear that in all 
criminal situations, the victim must be more important than 
the criminal:' 

DETAILS OF EXECUTIVE LAW, PARAGRAPH 632-a 

Essentially, the New York statute provides that if any person accused 
or convicted of a crime enters into a contractual agreement to reenact 
the crime in any form whatsoever, then the person or corporation who 
so contracts with the offender must deposit the offender's profits with 
the State Crime Victims Compensation Board. The Board then holds 
such funds in an escrow account to be paid to the victims or the legal 
representative of the victims of crime committed by the offender. In 
subsection 10, "victim" is defined as a person who suffers personal , 
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physical , mental or emotional injury or pecuniary loss as a direct result 
of the crime . 

However, the payment of any money out of the account is contingent 
upon the accused's being eventually convicted of the offense and pro
vided that the victim or his representative "within five years of the date 
of the establishment of such escrow account, brings a civil action and 
recovers a money judgment!' (ss . 1 )  

I f  the accused is acquitted or the charges are dismissed the Board 
must pay over to the accused any moneys in the account . (ss . 3) Also, if 
the convicted person can show to the satisfaction of the Board that five 
years have elapsed from the establishment of such account and that no 
civil actions are pending against such convicted person pursuant to this 
section, the Board must pay any money in the account to the convicted · 
person. (ss . 4.) In this respect, however, the legislation makes a positive 
attempt to ensure that all persons eligible to bring a suit pursuant to the · 
Act are aware of the existence of the escrow account by requiring that . 
the Board publicize the existence of the funds once every six months . 
(ss .  2) 

By virtue of the definition afforded the word "convicted" in the 
statute, the legislation is given an extremely broad application. In 
section 10, a person convicted of a crime is held to include not only 

· persons actually convicted in a court of law but includes "any person 
who has voluntarily and intelligently admitted the commission of a 
crime for which such person is not prosecuted!' The definition is further 
extended in ss . 5 to include "a person found not guilty as a result: of the 
defense of mental disease or defect pursuant to section 30.05 of the 
penal law!' 

The legislation makes provision for the accused to have immediate 
access to the money in the. account in two situations. First, the Board 
may make payment to the accused upon a showing that such moneys 
will be used for the exclusive purpose of retaining legal representation at 
any stage of the criminal proceedings . (ss .  8) 

Second, the Board may, after giving notice to the victims, make 
payments from the account to a representative of the accused "for the 
necessary expenses of the production of the moneys paid into the " 
account" , provided that such payments would be in the best interests of 
the victims and not contrary to. public policy. (ss .  8) The proper mean
ing to be giveh to this second provision is not immediately clear. Argua
bly it could refer to any administrative or other expenses necessary to 
ensure that funds are produced out of the publication of the defendant's ·· 
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story to create an account large enough to adequately satisfy the claims 
of any victims . 

However, in both situations where the Board makes payment to the 
defendant, the sub-section further provides that the total of such pay
ments shall not exceed one fifth of all the moneys paid into the account. 
In allowing the defendant to deduct his legal expenses from the account, 
the legislation provides some incentive to accused persons to sell their 
story. However, the one-fifth limitation protects the victim's interest by 
eliminating the possibility of the fund being drained by the offender, 
leaving an insufficient �mount to satisfy the claims of individual vic
tims. 

In ss . 1 1 ,  the legislation provides a sequence of priorities as to how the 
money in the escrow account is to be distributed. The important element 
of this section is that the civil judgments of victims of the crime 
supersede other civil claims against the criminal and the interest of the 
offender. 

The legislation also expressly makes provision to minimize avoidance 
of liability by the offender to his victim. Subsection 9 provides that any 
actions taken by a person accused or convicted of a crime to circumvent 
the application of the legislation, is "null and void as against the public 
policy of the state! '  In order to facilitate the application of this sub
section, ss. 1 requires that the party contracting with the offender 
submit a copy of the contract to the Board, thus enabling it to examine 
the contract for any attempts to avoid the statute. 

Finally, ss. 12 gives the Board exclusive jurisdiction over the control 
and distribution of any moneys held in the accomi.t. Any order ofthe 
Board, however, is subject to judicial review pursuant to the state civil 
practice law and rules , at the instance of an aggrieved party. 

PROBLEMS WITH LEGISLATION: . . . . 
Briefly, the major criticisms of the New York statute stem from the 

fact that the legislation was drafted very quickly in the last few hours of 
the legislative session. As a result , much of the statute is not clearly 
worded nor was much consideration given to possible constitutional 
questions. Unfortunately, there is no case law whiCh deals substantially 
with the constitutional issues raised specifically by the New York stat
ute. However, the thrust of academic writing on the matter alleges that 
the legislation is subject to a variety of constitutional challenges. The 
constitutionality of the statute is most often examined under the First 
Amendment Freedom of Speech protection and under the Due Process 
Clause of the Fourteenth Amendment. 
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AN OUTLINE OF THE FLORIDA LEGISLATION 

In 1979 the State of Florida enacted legislation departing from the 
model established in the State of New York. The Florida legislation 
contained in State Law 944.512 entitled "State Lien on Proceeqs from 
Literary or Other Type of Account of Crime for which Imprisoned" 
places a statutory lien on the proceeds of the accused's account of his 
crime as they accrue to the accused, although the lien attaches only after 
conviction . The Florida Department of Legal Affairs must then take the 
necessary legal action to enforce the lien. The legislation sets out a 
scheme of distribution as follows: 

1 .  A maximum of 250Jo is payable to the accused's dependents; 

2 .  A maximum of  25% i s  payable to the victim or victim's depen
dents; 

3 .  A maximum of 50% is payable to the State as reimbursement 
for the costs of prosecution, court and jury fees and incarcera
tion expenses . 

4.  The residue is  payable to the accused upon the expiration of his 
sentence . 

The committee compared the Florida approach with the New York 
approach and identified the following difficulties with the Florida 
statute: 

1 .  Unlike the New York approach, the publisher is not required to 
place the publication proceeds in the hands of a compensation 
board in trust for the benefit of crime victims; 

2 .  The accused in  Florida can receive money for his interviews and 
publications during the investigation and trial proceedings and 
in theory dissipate the profits from publication prior to the 
conclusion of his case in Court; 

3 .  The Florida statute has no provision for payment of the ac
cused's legal fees, which according to some authors eliminates 
the profit motive and the incentive for authorship, thereby 
indirectly thwarting freedom of speech; 

4.  Unlike the New York statute, there is  no minimum holding 
period before the funds are dispensed and therefore there is a 
limited period of time for the State to initiate steps for recovery 
on behalf of crime victims; 

5 .  Unlike the New York statute, there is no provision for notice to 
victims that there is a compensation fund in existence for their 
benefit. 
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On the other hand, there are certain advanta�es in the Florida legisla
tion, including the provision for compensation to the State for the cost 
of prosecution, trial costs, and the costs of incarceration. The Florida 
statute also guarantees a minimum percentage of the fund goes to the 
victim or his dependents and guarantees a minimum percentage of the 
fund for the benefit of the accused's dependents . With respect to this 
latter item, an amendment has been proposed to the Florida statute 
which would delete the sections allowing for distribution of funds to 
either the convicted felon or his dependents. 

It is the view of a representative of the Florida State Attorney's Office 
that the statute is so far only of cosmetic benefit. To date, no funds have 
been collected under the statute and nd person has initiated a claim to 
collect funds because there has been no instance where a convicted felon 
in Fiorid� has ever attempted to profit through selling his story. 

OPTION 2 - FEDERAL LEGISLATION: 

A new provision could be created and inserted in the Criminal Code 
of Canada, making it an offence for an offender to receive any proceeds 
from the sale of the story of his crime, and require other persons to pay 
any consideration contracted for by the offender to an appropriate body 
to be kept available to satisfy an order for compensation and for a civil 
money judgment for damages . An alternative to the offence approach 
would be to include the issue of royalties derived from publication of 
accounts of crime as part of the broader issue of seizure and forfeiture 
of criminal proceeds generally. This issue is being studied in the context 
of the Federal/P;rovincial Task Force on Enterprise Crime. The aim of 
the legislation would be to make proceeds used for or derived from 
certain criminal acts forfeitable to the Crown in instances where these 
proceeds are directly or substantially related to the commission of 
criminal acts . 

The approach would be similar to that followed in American Statutes 
relating to proceeds of narcotic offences, or of organized or enterprise 
crime generally. The Criminal Code currently provides for seizure in a 
number of instances with respect to firearms, explosive weapons, gam
bling devices, hate literature, counterfeit money, etc. Amendments to 
present Code sections 443(6) or 312 would appear to offer methods of 
accomplishing this objective. 

The main difficulty with either approach is that it provides no real 
incentive to the offender · to publish accounts of the crime and it is 
possible that such legislation could be successfully challenged through 
a Charter argument that it violates s. 2(b) which guarantees freedom of 
speech. 
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COMMITTEE,S CONCLUSIONS: 

1 .  That there is merit in the objective of preventing unjust enrichment 
by perpetrators of infamous crimes through royalties derived from 
publications about such crimes while their vicdrns either go without or 
receive inadequate compensation; 

2. That there is merit in the objective of redirecting such profit to crime 
victims and to government to offset the costs of policing, prosecuting 
and incarcerating criminals; 

3. That there is merit in encouraging publication of works having 
literary, historical, criminological, legal , rehabilitative, or other merit. 
For example, in Canada Roger Caron, who was convicted of a long 
series of criminal offences was recently given the Governor-General's 
award for literature for his book, Go Boy. 

RECOMMENDATIONS: 

In order to achieve the objectives outlined above, the Committee 
proposes to the Uniform Law Section that a uniform statute be prepared 
providing for a provincial legislative response to the phenomenon of 
criminal profiteering from publishing accounts of crime, which legisla
tion should contain the following essential points: 

1 .  That a trust fund be established in each province to be administered 
by local authority; 

2 .  That there be a requirement that the payor deposit all monies or 
equivalent in the trust fund immediately upon entitlement to prevent the 
perpetrator or his nominee from dissipating the monies prior to the 
final determination of the case in Court; 

3 .  That there be a distribution of the proceeds of the fund on a 
percentage basis as follows: 

(1) 25% for the accused's legal fees including expenses incurred for · 
pre-trial investigation; 

(2) 1 5 0Jo for the accused's dependents; 

(3) 30% for the victim or his dependents; 

(4) 30% to the Province for reimbursement of expenses for polic-
ing, prosecuting and incarcerating the accused. 

4 .  All claims on the fund must be made within three years · of the 
establishment of the fund and to assist claimants; notice must be given 
on a regular basis as to the fund's existence. 
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5 .  A mechanism must be established for potential claimants to estab
lish the validity of their claim in a cotirt of law. 

6. The term "publication" . must be specifically defined to include 
books, films, media interviews and lectures. The term "reenactment of 
crime" must be specifically defined to avoid the difficulties cited by 
critics of the New York statute. These critics observe that in the New 
York legislation there is no guidance as to how closely related a reenact
ment or an expression of feelings must be to the crime. They argue that 
the criminal's literary or artistic work which he has sold for profit may 
not relate to the crime, yet potential publishers may be reluctant to enter 
into a contract with him fearing intervention by the compensation 
board . 

7. There must be a method of enforcement of the legislative scheme 
and the committee recommends that an appropriate offence be created 
with an adequate penalty in order to deter publishers, etc . ,  from failing 
to comply with the legislative provisions. 

Robert A. Murray 
Committee Chairman 
on behalf of the following 
Committee Members : John D .  Takach, Ontario 

Richard Mosley, Canada 
Alan E. Filmer, British Columbia 
Serge Kujawa, Saskatchewan 
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MINUTES 

Opening of Meeting 

The meeting opened at 9:30 a.m. on Friday, August 16 with Mr. 
Bertrand in the chair and Mr. Hoyt as Secretary. 

Legislation Drafting Section 

The Chairman, Mr. Lalonde, reported on the work of the section . 

Unijor!n Law Section 

The Chairman, Mr. Walker, before giving his report, asked Mr. 
Breithaupt to introduce members of the Kenya Law Reform Commis
sion who are on a study trip in various capitals in Europe, the United 
States and Canada. Mr. Breithaupt in turn, called upon Mr. Justice C. 
H.  E. Miller who is Chairman of the Kenya Law Reform Commission to 
introduce his colleagues. 

The Chairman, Mr. Walker, reported on the work of the Section . He 
also moved that the President of the Conference send a copy of the 
Uniform Acts and commentaries as they are adopted to all Attorneys 
General with a letter stating that the Conference recommends their 
enactment . He further announced that the Conference will print each 
Act separately rather than wait for the supplements to be printed which 
usually takes eight to ten months. The motion was carried. 

Criminal Law Sectiofl 

The Chairman, Mr. Rosiak, reported on the work of the Section. 

Resolutions Committee 's Report 

Mr. Moore presented the Committee's Report . 

RESOLVED that the Conference express its appteciation by way of letter from the 
Secret at y to: 

1 .  The Government of Nova Scotia, for its generous hospitality in 
hosting the Sixty-seventh Annual Meeting of the Uniform Law 
Conference and in particular, for the memorable Lobster Party 
at Hubbards, for the cruises on the Bluenose II and the other 
memorable excursions and activities enjoyed by the delegates 
and their guests and for the delightful dinner and reception held 
in the finest tradition of the Nova Scotia Order of Good Cheer; 
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2. The Government of Canada, for hosting a reception for mem
bers of the Legislative Drafting Section; 

3 .  Graham Walker, for his untiring efforts in ensuring that our visit 
to Halifax was memorable; 

4. Phillip Carroll , the President of the National Conference of 
Commissioners on Uniform State Laws, for the hospitality 
extended to our President at the recent meeting in Minneapolis ,  
Minnesota and for contribution to the enhancement of relations 
between our conferences by honouring our conference with the 
attendance of himself and his wife Diane; 

5 .  Donald Arthur, Deputy Registrar General, Department of 
Health for Nova Scotia for his assistance to the Uniform Law 
Section in connection with its deliberations on the Uniform 
Change of Name Act; 

6. Gary Champagne, Helene Morand, Robert Kehayes and Sylvie 
Fauvelle of the Canadian Intergovernmental Conference Secre
tariat for the efficient assistance in carrying out their work of 
the conference; 

7 .  Louise Maguire-Wellington and Bernice Cormier for their writ
ten translation services and employees of the Department of 
Secretary of State for their excellent interpretation services. 

The Executive 

The President, Mr. Bertrand, called on Mr. Roger to make a report on 
the number of members to be included in the Executive. 

RESOLVED that from now on, the persons who occupy the chairmanship of the 
· three sections of the Conference, be ex officio members of the Conference Executive 

RESOLVED also that everyone on the Executive serve a two year term instead of a 
one year term effective with the next officers coming in for the year 1985-86 

Future Meetings 

The President, Mr. Bertrand, announced that future meetings of the 
Conference have been arranged· as follows: 

1986 Manitoba, from August 8 to 15 
1987 British Columbia, from August 14 to 21 
1988 Ontario , subject to final confirmation 
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Nominating Conu:nittee 's Re1 ;ort 

The following officers were elected for the year 1985-86. 

Honorary President: 
President: 
1 st Vice President: 
2nd Vice President: 
Treasurer: 
Secretary: 

Close of Meeting 

Gerard Bertrand, Q .C . ,  Ottawa 
Graham Walker, Q.C. ,  Halifax 
Remi Bouchard, Sainte-Fey 
Georgina Jackson, Regina 
Gordon Gregory, Q .C . ,  Fredericton 
Peter Pagano, Edmonton 

Mr. Bertrand, after making his closing remarks, turned the chair over 
to the incoming President , Mr. Walker. 

Special tributes were paid to Mr. Bertrand for his outstanding contri
bution to the work of the Conference. 

Special tributes were also paid to Serge Kujawa for his five years on 
the Executive. 

There being no further business, the President declared the meeting 
closed. 
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UNIFORM LAW CONFERENCE OF CANADA 
REPORT TO THE CANADIAN BAR ASSOCIATION 

by 

Gerard Bertrand, Q.C.  

The Uniform Law Conference of Canada held its 66th annual meet
ing in Halifax, Nova Scotia, from August 9 to August 16, 1985 . 

Legislative Drafting Section 

The Legislative Drafting Section of the Conference met on August 9 
and 10 under the chairmanship of Mr. Bruno Lalonde of Fredericton, 
New Brunswick. The section is made up of drafters from the 13 jurisdic
tions in Canada. 

The section considered and referred to the Uniform Law Section of 
the Conference the English and French versions of the following Uni
form Acts:  

Foreign Arbitral Awards, 
Intestate Succession, 
Maintenance and Custody Orders Enforcement. 

It also referred to the Uniform Law Section proposed amendments to 
the Reciprocal Enforcement of Maintenance Orders Act and the French 
version of the Uniform Franchises Act . 

Representatives from the Canadian Law Information Council 
(CLIC) made a presentation on indexing services available. 

A presentation was also made by Mr. Hugh Lawford of Quicklaw 
dealing, among other topics, with the update of the data banks, by 
jurisdiction, of statutes and regulations in Canada. 

Various matters dealing with drafting conventions were also dis
cussed . 

The federal representatives tabled, for consideration and referral to 
the Uniform Law Section, the French version of all Uniform Acts 
together with a translation of other documents contained in the "Con
solidation of Uniform Acts of the Uniform , ;Law Conference of Can
ada". 

The Senior Legislative Counsel for Ontario tabled a paper entitled 
"Bilingual Drafting in a Common Law Jurisdiction". 

A report on the present employment of graduates of the English 
Legislative Drafting Course of the University of Ottawa was given by 
the Director of the course, Professor Douglas Stoltz. 
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The officers of the section for 1984-85 are: 

Chairman - Mr. Bruno Lalonde, New Brunswick 
Vice-Chairman - Mr. Allan Roger, British Columbia 
Secretary - Ms. Merrilee Rasmussen , Saskatchewan 

Uniform Law Section 

The Uniform Law Section of the Conference met from August 12 to 
August 16, under the Chairmanship of Mr. Graham D. Walker, Q.C.  of 
Nova Scotia. The section was honoured by the participation of Mr. 
Phillip Carroll, President of the National Conference of Commission
ers for Uniform State Laws . The section received also the visit , at its last 
meeting, of the President and members of the Law Reform Commission 
of Kenya. 

The section adopted the following Uniform Acts: 

1 .  The French language version of the Franchises Act which had 
been adopted in its English version at the 1 984 meeting in 
Calgary. 

2.  Maintenance and Custody Act. 

3 .  Amendments to the Reciprocal Enforcement o f  Maintenance 
Orders Act . 

4.  Uniform Intestate Succession Act. . 
5 .  Uniform Foreign Arbitral Awards Act . 

6'. Uniform Act to implement the Vienna Sales Convention. 

It also received reports on, and discussed , the following Acts or 
projects. 

1 .  Change of Name Act: referred to Saskatchewan for preparation 
of a draft Act . 

2 .  Child A bduction: referred for preparation, in conjunction with 
Ontario ,  of a draft Act in accordance with the principles ap
proved by the section. 

3 .  Mental Health Act: referred to Ontario.  

4 .  Protection of Privacy Tort: referred to Saskatchewan. 

5 .  Wills: referred to Saskatchewan for preparation o f  a draft Act in 
French and in English in accordance with the principles ap
proved by the section . 
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6 .  Matrimonial Property Division: referred to Quebec, Ontario 
and Nova Scotia for the preparation of a report making recom
mendations as to conflicts of time. 

The section dealt with several other matters as follows : 

1 .  It adopted the translation in the French language of the "Con
solidation of Uniform Acts of the Uniform Law Conference of  
Canada" tabled by the federal representatives and set up a 
committee to review that document prior to printing. 

2 .  It accepted the recommendation of  the Purpose and Procedure 
Committee that Acts adopted by the conference be printed 
immediately in pamphlet form for distribution to the Attorneys 
General together with a commentary. 

3 .  I t  adopted a resolution asking the Federal Government and 
provincial governments to enact , as soon as possible, a new 
Evidence Act along the lines of the Uniform Evidence Act . 

4. It asked Federal representatives to circulate to Local Secretaries 
the draft provisions in the proposed federal Evidence Act deal
ing with notarial wills . 

It dropped from its agenda the following: 

1 .  Company Law 

2 .  Homeowners Protection. 

Finally, it undertook to undertake the following projects for inclusion 
on next year's agenda: 

1 .  Uniform Family Support Act:  referred to Ontario for recom
mendations for amendments .  

2. Uniform Cust'ody Jurisdiction Act: referred to Quebec and 
Ontario for a report recommending amendments as a result of 
the extension of the Hague Convention principles to interpro
vincial child custody and kidnapping disputes. 

3 .  Uniform Sale of  Goods: referred to a Committee to be reconsti
tuted in accordance with the directions of the Executive in order 
to recommend possible amendments. 

4. Uniform Conflict of Laws Act dealing with Trusts: referred to 
New Brunswick and British Columbia. 

5 .  Trust Conventions: referred to Nova Scotia and British Colum
bia. 
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Certain matters were dealt with but deferred to next year. 

1 .  Defamation: referred to Saskatchewan. 

2.  Vital Statistics: referred to British Columbia. 

3 .  Class Actions including contingency fees: referred to Quebec 
and Ontario . 

4. Time Sharing. 

The section elected �s its Chairman, for a term of two years, Mrs . 
Georgina Jackson, Saskatchewan. The Secretary is Mr. Hoyt, the Exec
utive Director of the Conference. 

Criminal Law Section 

The Criminal Law Section of the Conference met on August 12, 1 3 
and August 15 . 

The section dealt with 30 resolutions in total,  most dealing with 
suggested amendments to the Criminal Code. Of those, 25 carried, 1 
was defeated and 2 were submitted as suggestions to the Federal Govern
ment for consideration . Finally, two were withdrawn. 

The section received four reports . One, by Mr. Gilles Letourneau, 
Vice-Chairman of the Law Reform Commission of Canada, dealt with 
the Commission and its current and future projects . A second one, by 
Mr. F. E. Gibson, Deputy Solicitor General of Canada, covered the 
following areas : review of correctional laws, police powers, Young 
Offenders Act, Firearms, Security and Intelligence and Clemency 
(Criminal Records Act). A third report , by Mr. Rick Mosley of the 
Federal Department of Justice, dealt with Bill C-18 amending the Crimi
nal Code, the Fraser and Badgley Reports , proposed amendments to the 
Criminal Code dealing with prostitution, the Mutual Legal Assistance 
Treaty with the USA and compensation for wrongfully convicted per
. sons. The fourth report, by Mr. E.  A. Tollefson, also of the Federal 
Department of Justice, dealt with the work on Phase II of the review of 
the Criminal Law in the areas of sentencing, theft and fraud, j uries, 
contempt of court, mental disorder, vandalism and arson, assault and 
homicide and the proposed Canada Evidence Act . 

A resolution was adopted calling for speedy passage of a new Evi
dence Act along the lines of the proposed Uniform Evidence Act 
adopted by the Conference in 1981 . 

The report of the committee to review the question of Disclosure in 
Criminal Cases and to recommend guidelines was received, amended 
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and adopted in its amended form with a direction to the chairman that 
the approved guidelines be forwarded to the Attorneys General for their 
consideration. 

The section elected as its chairman Mr. H .  Weinstein of Winnipeg a�Jd 
as secretary Mr. Bebbington of the Federal Department of Justice. 

As President of the Conference, I attended as an Advisory Member, 
the annual meeting of the National Conference of Commissioners on 
Uniform State Laws held in Minneapolis, Minnesota, from August 2 to 
August 8, 1985 .  In return, our conference enjoyed the presence from 
August 10 to August 1 5  of Mr. Phillip Carroll, President of that Confer
ence, and of his wife Diane. 

The Executive for 1985-86 was constituted as follows , for a term of 
two years : 

Honorary President 
President 
First Vice-President 
Second Vice-President 
Treasurer 
Secretary 

Gerard Bertrand, Q.C. 

Gerard Bertrand, Q.C. ,  Ottawa 
Graham D .  Walker, Q.C . ,  Halifax 
Remi Bouchard, Quebec 
Georgina Jackson, Regina 
Gordon F. Gregory, Q .C . ,  Fredericton 
Peter Pagano, Edmonton 
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To the Members of the 

APPENDIX A 

(See page 28) 

AUDITORS' REPORT 

Uniform Law Conference of Canada: 

We have examined the statement of receipts and disbursements and 
cash position of the Uniform Law Conference of Canada for the period 
ended June 30, 1985 . Our examination was made in accordance with 
generally accepted auditing standards , and accordingly included such 
tests and other procedures as we considered necessary in th� circum
stances . 

In our opinion, this statement presents fairly the cash position of the 
organization as at June 30, 1985 and the cash transactions for the period 
then ended, in accordance with the accounting principles as described in 
Note 1 to the statement applied on a basis consistent with that of the 
preceding year. 

Saint John, Canada 
July 24, 1985 . 
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Statement of Receipts and Disbursements and Cash Position 
Period Ended June 30, 1985 

(with comparative figures for the year ended July 15,  1984) 

Receipts : 
Annual contributions . . . . . . . .  . 
Government of Canada . . . . . .  . 
Interest . . . . . . . . . . . . . . . . . . . .  . 
Other . . . . . . . . . . . . . . . . . . . . .  . 

Disbursements: 
Printing . . . . . . . . . . . . . . . . . . .  . 
Executive Director honorarium . 
Secretarial services . . . . . . . . . .  . 
National Conference of 

Commissions on Uniform 
State Laws . . . . . . . . . . . . . . .  . 

Executive travel . . . . . . . . . . . . . . 
Annual meeting . . . . . . . . . . . . .  . 
Professional fees . . . . . . . . . . . .  . 
Postage . . . . . . . . . . . . . . . . . . . .  . 
Stationery . . . . . . . . . . . . . . . . . .  . 
Miscellaneous . . . . . . . . . . . . . .  . 
Telephone . . . . . . . . . . . . . . . . . .  . 
Products Liability Project . . . .  . 
Personal Property Security 
Project . . . . . . . . . . . . . . . . . . . .  . 
Contributory fault and 

contributions . . . . . . . . . . . . .  . 

Excess (deficiency) of receipts over 
disbursements . . . . . . . . . . . . . .  . 
Balance in bank, beginning of 
period . . . . . . . . . . . . . . . . . . . . .  . 

Balance in bank, end of period . 

Balance in bank consists of: 
Term deposits . . . . . . . . . . . . . . .  . 
Current account . . . . . . . . . . . .  . 
Savings account . . . . . . . . . . . . .  . 

General Research Total Total 
Fund Fund 1985 1 984 

$51,500 

6,603 
14 

$ 619 

5 

$51 ,500 
619 

6,603 
19 

$50,000 
33,139 

3,563 

58,117 624 58,741 86,702 

27,867 
17,637 

3,058 

3,319 
941 

1 ,218 
605 
483 

720 

55,848 

2,269 

17,463 . 

$19,732 

$19,732 

27,867 
17 ,637 

3,058 

3,319 
941 

1 ,218 
605 
483 

5 5 
720 

707 707 

400 400 

1 , 1 12  56,960 

42,942 
1 6,500 
2,470 

413 
1,81 1 

785 
984 
825 
590 

3 
452 

1 ,500 

1 ,156 

70,431 

(488) 1 ,781 16,271 

74,381 91,844 75,573 

$73,893 $93,625 $91 ,844 

$29,466 $29,466 $86,053 
44,427 64,159 5,305 

486 

$19,732 $73,893 $93,625 $91 ,844 

(See accompanying notes) 
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Notes to the Statement of Receipts and 
Disbursements and Cash Position 

June 30, 1985 

1 .  Accounting policies 
The accompanying stf,ltement of receipts and disbursements and cash 

position reflects only the cash transactions of the organization during the 
period . 

This statement is prepared on a fund basis. The Research Fund includes 
the receipts and disbursements for

' 
specific projects. The General Fund 

includes the receipts and disbursements for all other activities of the organi
zation. 

2. Tax status 
The Conference qualifies as a non-pt ofit organization, as defined in 

Section 149(1 )(1)  of the Income Tax Act, and is exempt from income taxes. 

3 .  Year End 
The organization has adopted June 30 as its year end date, effective with 

the 1985 fiscal year. The attached financial statements reflect transactions 
for the period from July 16, 1984 to June 30, 1985. 
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(See page 28) 

EXECUTIVE DIRECTOR'S �EPORT 

This last year I have been gathering information on what uniform 
Acts have been adopted by the various provinces . I was under the 
impression that the Tables at the back of our Proceedings were incom
plete and inaccurate. Generally speaking I was wrong. I found the 
Tables with a few exceptions were much more complete and accurate 
than I had thought. I have not heard from all jurisdictions yet and I 
would ask them to let me have their revised and updated information 
with regard to Table IV in particular. 

Work of great value has been done by this Conference over the years. 
We have met annually, with one exception since 1918, and have drafted 
many uniform Acts .  The subsequent adoption by many of the provin
cial legislatures of these Acts has secured a substantial measure of 
uniformity on various subjects. 

It is up to us to scrutinize these tables at the back of our Proceedings. 
It is here more than anywhere else that the benefits from our meetings 
and our work throughout the year become apparent. It is important 
therefore for us to have these tables complete and accurate for how else 
can we measure our accomplishments.  
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(See page 30) 

UNIFORM CHANGE OF NAME ACT 

REPORT OF THE SASKATCHEWAN COMMISSIONERS 

At the 1984 Conference, Saskatchewan presented a report for a 
Uniform Change of Name Act. A discussion on the report was held, 
with informal votes held on many of the substantive issues . Saskatche
wan was directed to prepare an issue paper arising out of the discussion 
for circulation to all commissioners for comment, prior to preparation 
of a draft Act . 

The issue paper was sent to all commissioners in November of 1984 . 
On.ly three jurisdictions responded. Saskatchewan has therefore pre
pared a draft Act , with commentary, for consideration of the Confer
ence at its 1985 meeting in Halifax. The proposed Act reflects ,  as much 
as possible, the views expressed at the 1984 Conference and raises new 
issues for consideration of the Conference. 

Interprelalion 

"app/icalion" 

"<h(lnge oj 
name, 

1 .  This Act may be cited as The Uniform Change of Name 
Act. 

2. In this Act: 

(a) "application for change of name" means an ap
plication made pursuant to section 4, 6, 7 or 8 for 
a change of name; 

(b) "change of name" means a change in the legal 
name of a person; 

Comment: This definition responds to concerns ex
pressed at the Calgary Conference that this Act 
should not prohibit assumption of another name 
without complying with the formalities of this Act. 
This is done by reference to a change of  legal sur
name, which, in most cases, would be a name ac
quired under The Uniform Vital Statistics Act. It is to 
be noted that while this definition includes a change 
of name made by a married person under section 18  
of  the Act a change, under that section, while effect
ing a change of name, does not result in change of 
birth records. 

"child " (c) "child" means a child under the age of 18  years 
and includes a child adopted under The Uniform 
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Adoption Act or any subsequent Act governing 
the adoption of children; 

(d) " court" means the Provincial Court of (enacting "court" 

jurisdiction); 

(e) "judge" means a judge of the court; "judge" 

(f) "name"includes given name or surname but does "name" 

not include initials, phonemes and numerals ; 

Comment: Initials are not to be allowed in a name. 
The present law in Manitoba allows the use of ini
tials. 

(g) "registrar" means the Registrar of Vital Statistics 
appointed pursuant to The Uniform Vital Statis
tics Act; 

Comment: Given the interrelationship of The Uni
form Vital Statistics Act with this Act, it appears 
logical that the same official be charged with the 
responsibility under both Acts .  

(h) "surname" means family name or patronymic. 

"registrar!' 

"surname" 

3 A change of name may be made only in acc:ordance with Change ofname · 
h. A Th u :.r. y· 1 S · · A Th U 1� prohibited unless 

t IS Ct, e nlJOrm zta tatzStlCS Ct 0! . e nlJOrm authorized by 

Adoption Act. 
Act 

Comment: This section clarifies that a change of 
legal nanie can also be effected under The Uniform 
Vital Statistics Act or The Uniform Adoption Act. 

CHANGE OF NAME GENERALLY 

4. (1 ) A person who is: 

(a) ordinarily resident in (enacting jurisdiction) and 
has been actually resident in (enacting jurisdic
tion) for the 3 months immediately preceding the 
application; and 

(b) at least 1 8  years of age or married, widowed; or
divorced; 

may apply in the form prescribed in the regulations to the 
registrar for a change of name. 
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Comment: It was generally agreed at the Calgary 
Conference that any person 18 years of age or over, or 
with a marital status other than "never married" 
should be permitted to apply for a name change. 
Jurisdictions wished to consider whether a child of, 
say, 14 or 16 years should be permitted to apply for a 
name change. Concern was expressed that an 18  year 
rule would be more easily defended under the Char
ter of Rights. 

It was proposed that an applicant be required to be 
either "ordinarily resident" or "habitually resident" 
in the jurisdiction. The choice of words was not 
resolved. 

Most commissioners felt that some actual residency 
requirement should be in the Act. Three months is 
proposed as a reasonable period that shows a reason
able degree of commitment to the jurisdiction, but is 
not unduly onerous, especially since ordinary resi
dency is required. 

The present Nova Scotia provision permitting any 
person who was born in the jurisdiction to apply for a 
name change even if he is not resident there was 
considered and rejected in an informal vote. An ac
ceptable alternative may be to permit the registrar to 
amend the birth record if he is satisfied that a change 
of name has validly been made in another jurisdic
tion . This is reflected in section 1 5 .  

(2) An application shall b e  i n  the form prescribed in the 
regulation and: 

(a) shall include: 

(i) the present and proposed names in full; 

(ii) the present address and previous addresses 
for the 3 months immediately preceding the ap
plication, of the applicant and the person whose 
name is proposed to be changed; 

(iii) details with respect to any previous changes 
of name; 

(iv) the reason for the proposed change of name; 
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(v) an affidavit of qualification and bona fides 
signed by the applicapt; and 

(vi) the date and place of birth of the person 
whose name is proposed to be changed: and 

(b) shall be accompanied by 

(i) a consent, notice, affidavit or court order 
required pursuant to this Act; and 

(ii) such other evidence or documents pre
scribed in the regulations or which the registrar, 
in his discretion, requires . 

Comment: This list of required material in clause (a) 
is the same as that proposed in the 1984 Report, 
except for the addition of date and place of birth. 
Nova Scotia proposed this addition and, while it is 
essential to the Nova Scotia provision allowing a 
change of name in the jurisdiction in which the per
son was born, the information will alert the registrar 
as to whether amendment of his records of Vital 
Statistics need to be amended. British Columbia also 
suggested the addition of place of birth . 

Ontario has also proposed that an applicant be re
quired to disclose registered security interests, execu
tions, judgments ,  bankruptcy, etc. ,  and that the 
registrar should be ·required to notify named credi
tors of the change of name. This is considered too 
heavy an onus for the registrar, but the instructions 
of the Conference are sought on this point. 

5 An application for a change of name of a married person consem of 
shall be accompanied by: lJJOuse 

(a) the written consent of the spouse of that person; 

(b) proof of notice to the spouse of that person; or 

{c) an affidavit of the applicant that the spouses have 
been living separate and apart for at least one 
year. 

Comment: In recognition of the separate legal per
sonalities of married persons, it was agreed at the 
Calgary Conference that a married person should be 
be entitled to change his or her name independently 
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of his or her spouse. Therefore, the consent of a 
spouse should not be required, as is presently the case 
in many jurisdictions . The new proposed uniform 
section would permit consent, or simple proof of 
notice or affidavit evidence that the spouses have 
been living separate and apart for at least one year. 

CHANGE OF NAME OF CHILD 

6. ( 1 )  Subject to the other provisions of this section, a 
parent of an unmarried child of whom he has lawful custody 
may apply to the registrar for a change of name of the child . 

(2) A change in a child's surname pursuant to subsection 
(1)  shall be restricted to the surname of the mother, the 
surname of the father or a hyphenated surname comprised 
of the surnames of the mother and the father. 

Comment: This subsection restricts, the choices of 
surnames that can be given to a child, and would 
prohibit a hyphenated surname comprised of the 
surnames of, say, a mother, and her husband who is 
not the father of a child. This conforms with The 
Uniform Vital Statistics Act in accordance with the 
wishes of the Conference in Calgary. This section 
would, however, permit the change of a child's sur� 
name to that of a step-father, if the mother has taken 
the new husband's surname. 

(3) Subject to subsection (4), where a married person 
makes an application pursuant to subsection (1), the appli
cation shall be accompanied by the consent of his spouse, or 
an order made pursuant to section 10. 

Comment: The net effect of subsections (1)  and (3) is 
to permit a divorced parent to change the name of a 
child of whom he or she has custody, without the 
consent of the other parent, but with the consent of 
his or her present spouse. Many jurisdictions op
posed this provision as denying the rights of the non
custodial parent. Saskatchewan's· experience and the 
incidents of custody are relied on to support this 
alternative. At the least, some commissioners were of 
the view that notice should be given to the non
custodial parent or parent with an acc�ss order, pre-
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sumably with a right to object to the registrar to the 
name change, and an appeal from his decision to the 
court. This is not reflected in the proposed Uniform 
Act . 

A special provision to restrict the right of a divorced 
parent with custody to change a child's name may be 
found in subsection (5). 

(4) Where a married person who is living separate and 
apart form his spouse makes an application pursuant to 
subsection ( 1 ), the application shall be accompanied by the 
consent of his spouse unless the regi&trar is satisfied on the 
basis of affidavit evidence, that the spouse who does not 
have custody of the child: 

(a) is not contributing to support of the child; or 

(b) has severed his relationship with the child. 

Comment: Wher� the spouses are merely separated 
but not divorced, it was recommended that both 
parents' consent be required unless the registrar was 
satisfied as to the circumstances listed in the subsec
tion. An appeal would lie to the court under section 
24, with 30 days, or could be reopened under section 
25 . 

Many commissioners, most notably Ontario and 
Nova Scotia, were of the view that the registrar 
should not be required to make such a determination 
even if these exceptions were allowed, but that a court 
way be permitted to dispense with the consent of the 
other parent. 

One jurisdiction has suggested that at the very least, 
an appeal from the decision of the registrar should be 
allowed. 

(5) Where a court makes an order of divorce, it may 
make an order prohibiting the change of name of a child of 
the marriage unless both parents consent or the court, ·on 
application, so orders . 

Comment: this subsection was proposed at the Cal
gary Conference, as a way to soften the proposition 
that a divorced parent with the custody of a child 
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may change that child's name without the consent of 
the other parent . 

(6) An order made pursuant to subsection (5) shall be 
filed with the registrar, and no change shall be made in the 
name of any child who is the subject of the order except in 
accordance with the order. 

c lumge ofname 7 .  (1)  Where there has been an ad hoc adoption of a child, a 
o/ c hi/d ll'heJead • h d h" . 
1ioc adop1ion person Wit custo y of the c Ild may apply to the registrar . 

Change oj name 
of ward 

Consent af<hild 
12 andover 

for a change of the child's name. 

(2) Where an application is made pursuant to subsection 
( 1 )  with· respect to the child's surname, the change of sur
name shall be restricted to the surname of the applicant . 

(3) An application pursuant to subsection (1)  shall be 
accompanied by the consent of the parents of the child or an 
order made pursuant to section 10. 

Cornment: All jurisdictions were of the view that this 
provision was a necessary and desirable provision. If 
the parents of the child cannot be found, an applica
tion to dispense with their consent can be made 
under section 10 .  Note that "ad hoc adoption" is not 
defined . 

8 .  The Minister under (Child Welfare Act of enacting juris
diction) may apply to the registrar for a change in the name 
of a child who has been committed to him pursuant to (The 
Child Welfare Act of enacting jurisdiction). 

Comment: This provision is included in a recognition 
of the fact that, in many cases, it may be in the best 
interests of a child who has been committed to the 
Minister to establish a new identity for him. 

9 .  An application referred to in section 6, 7 or 8 in respect of 
a child who is 12 years of age or more shall be accompanied 
by the consent of the child or an order made pursuant to 
section 10. 

Comment: All jurisdictions agreed at the Calgary 
Conference that the consent of a child of 12 years of 
age or over should be required for a change of his 
name. Some jurisdictions suggested that the Act re
quire proof that the child has received independent 
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advice prior to consenting, but, on an informal vote 
the proposal was rejected, and is not included. 

10. (1) On the application of any person, a judge may, in Dispensing with 

his discretion, grant an order dispensing with a consent consent 

required under sections 6, 7 or 9. 

(2) Where an application is made pursuant to subsec
tion (1) with respect to the name of a child, the best interests 
of the child shall be the primary consideration of the judge 
in considering the application. 

Comment: It is noted again that some commission
ers were of the view that only a court should dispense 
with the consent of a parent, and that the power of 
the registrar under subsection 6{4) ought to be re
stricted. 

The section specifies that the best interests of a child 
shall be the primary consideration in dispensing with 
a consent. 

REGISTRATION OF APPLICATION 

11 . ( 1 )  Subject to subsection (2), the registrar shall , on 
receipt of an application for a change of name, the material 
required pursuant to clause 4{2)(b ), and the fee prescribed in 
the regulations , register the application. 

(2} The registrar shall not register a change of name 
where he is of the opinion that the name the applicant seeks: 

(a) might reasonably cause mistake or confusion; 

(b) be a cause of embarrassment or confusion to any 
other person; 

(c) is sought for an improper purpose. or is on any 
other ground objectionable. 

Comment: Most jurisdictions have supported the 
power of the registrar to refuse registration in the 
listed circumstances. Ontario is of the view that the 
registrar should have discretion only where there is 
misrepresentation, fraud or an unlawful purpose. 
Nova Scotia opposes a discretion for reasons of em-1 
barrassment or confusion. 
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An appeal from the decision of the registrar lies 
under section 24. 

12 .  ( 1 )  On registration of an application for a chan�e of 
name pursuant to section 1 1 ,  the registrar shall complete and 
sign a form entitled ".Registration of Change of Name" in 
the form prescribed in the regulations . 

(2) All registrations of change of name shall be filed in 
the office of the registrar. 

(3) On registration, the registrar shall issue tp the appli
cant a certificate of the change of naine iri the . form pre
scribed in the regulations. 

t�tre�arion of 1 3 . On registration of an application for change of name 
m � �� • 1 srali11i< 1 pursuant to sectwn 1 1 ,  the registr;u sha I, without charge., 

No/ice of change 
of name 

alter the records under The Uniform Vital Statistics Act, 
with respect to the person whose name is changed, if any, in 
conformity with the application . 

Comment: It is to be noted that the change of name 
of a married person on election under section 16  will 
not result in a change in birth records. Ontario has 
suggested that the birth record be the primary docu
ment for proof of a person's name, and that, there
fore, the birth record be amended in all cases. 

14. ( I )  Subject to subsection (3), where an application has 
been registered pursuant to section 1 1 ,  the registrar shall 
cause notice of the change of name to be published in The 
Gazette at the expense of the applicant and may require the 
cost of such publication to be furnished to him before he 
accepts the application. 

(2) The notice referred to in subsection ( 1 )  shall be in 
the form prescribed in the regulations, and shall include the 
name and former name of every person whose name is 
changed as a result of the application. 

(3) Notice of a change of name shall not be published in 
The Gazette: 

(a) where the registrar is satisfied that undue hard
ship would result from publication; 

(b) where the change is made pursuant to section 8; 
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(c) in the circumstances prescribed in the regula
tions . 

Comment: Most Commissioners at the Calgary Con
ference agreed that publication of Notice of Inten
tion to Change Name was no longer necessary. The 
proposed section will require publication of all 
changes except those made by the Minister of the 
name of a child permanently committed to him, or 
ones in respect of which the registrar feels undue 
hardship would ensue. Nova Scotia has expressed the 
view that the registrar ought to be permitted to dis
pense with publication whenever he thinks fit to do 
so. Ontario is of the opinion that the only exception 
should be where the Attorney General certifies that 
the change of name is sought to protect the applicant 
from significant harm. 

The addition of "circumstances prescribed in the 
regulations" ought to give great flexibility for each 
jurisdiction to deal with particular problems and 
would permit inclusion of a provision similar to the 
proposal of Saskatchewan that no publication be 
required where the applicant shows that he has used 
the name for a period of 10 years or more. 

SPECIAL PROVISIONS FOR CHANGE OF NAME 

15 .  (1 ) Where a name has been changed in accordance with Regisuutivn of 

h 1 f h . . d"  . h . . cbange ojname t e aw o any ot er JUriS ICtiOn t e registrar may, on receipt made owside 

f I . . � . . f h h f . (enac ting o an app 1cat10n lor registratiOn o t e c ange o name m jlll isdiuionJ 

the form prescribed in the regulations, accompanied by 
proof of the change of name and the fee prescribed in the 
regulations, register the change of name. 

(2) On registration of the application pursuant to sub
section (1), the registrar shall : 

(a) complete and sign a form entitled "Registration 
of Change of Name effected outside (enacting 
jurisdiction)" in the form prescribed in the regu
lations; 

(b) file the registration in his office; 
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(c) issue to the applicant a certificate of the change 
of name in the form prescribed in the re�ulations; 
and 

(d) alter the records under The Uniform Vital Statis
tics Act, with respect to the person whose name is 
changed , if any, in conformity with the applica� 
tion pursuant to subsection (1). 

Comment: This section merely recognized the recip
rocal nature of change of name and permits amend
ment of the birth record in th� province in which the 
person was born. 

16. (1) Notwithstanding any other provision of this Act, a 
married person who is ordinarily a resident in (enacting 
jurisdiction) may change his surname by electing to use as a 
legal surname: 

(a) the surname of that married person's spouse; 

(b) the surname which the married person had imme
diately prior to the marriage; 

(c) a surname comprised of the surnames referred to 
in clauses (a) and (b). 

(2) A married person may give notice of his election 
under subsection ( 1 )  in the form prescribed in the regula
tions to the registrar. 

(3) On receiving the notice mentioned in subsection (2) 
and the fee prescribed in the regulations, the registrar shall: 

(a) register the notice and file in his office; and 

(b) on request, issue to the married person CJ. certifi
cate of election indicating the election of the 
married person pursuant to this section. 

(4) Where a married person who gives notice of his 
election under subsection (2) wishes to effect a further 
change to his surname, he shall apply for a change of name . 
pursuant to section 4. 

Comment: This proposed section will permit the 
party to a marriage to retain their own surname or 
assume the surname of their spouse or a combination 
of the two surnames at any time during the marriage. 
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The section therefore extends the common law rights 
of a married woman, plus the hyphenated choice to 
married men as well as women. 

A change of surname under this section is not neces
sary. A married person may, at common law, assume 
the surname he or she wishes to use. It is only where 
the married person wants proof of his change of 
name for legal purposes that he will file a notice 
under this section. 

It is to be noted that while this is a change of legal 
surname, it is not the same as a change made pursu
ant to other provisions of the Act. A change in birth 
records is not made after a change under this section. 

Some have suggested that marriage certificates be 
designed so that the parties indicate at the time of 
marriage which surname they wish to use. This alter
native has been rejected because it seems unreasona
ble to thrust upori marrying couples the requirement 
that they decide, in the Chancery Office while the 
soloist sings "There is Love" , what name they will 
carry throughout their married life. 

If a spouse wishes to later change his or her name to a 
permitted name other than the name chosen at mar
riage, or revert to his or her birth name (other than by 
court order upon divorce), he or she should be re
quired to apply for a formal change of name. This 
may be seen as a restriction on the present right of 
married women to change their names from birth 
name to husband's name (and vice-versa) at any 
time, but given the expansion of the general rule to 
men as well as women, and the confusion and uncer
tainty which could result from such an open system, 
on balance, restrictions appear to be desirable. 

Ontario has suggested that the rights granted by this 
section be extended to persons living in a common 
law relationship. 

17 . (1)  Where the (court of enacting jurisdiction with juris
diction over divorce) makes an order of divorce or for the 
nullity of a marriage, a judge of the court may, at the time of 
making the order, or at any time after the date on which the 
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order is made, on the application of either party, order that 
the surname of the party be changed to the surname which 
he had immediately prior to the marriage. 

(2) Where an order is made pursuant to subsection ( 1 ), 
the local registrar of the court shall transmit a copy of the 
order to the registrar, who shall: 

(a) register the order and retain it as part of his 
records; and 

(b) issue to the person whose name is changed by the 
order, a certificate of change of name in the form 
prescribed in the regulations . 

Comment: Some jurisdictions now permit a court, 
on issuing a divorce, to change a woman's name. It 
was recommended that this be retained in the Uni
form Act and extended to men as well as women, but 
be restricted to a change of surname only and only to 
the surname held by the party prior to the marriage . 
It was also recommended that this power of the court 
not apply to changing the name of a child of the 
marriage.  Some jurisdictions have objected to inclu
sion of this provision. 

Nova Scotia has suggested that , at the time of di
vorce, either party should be able to change to any 
name. 

GENERAL 

18 .  The registration of an application, order or notice pur
suant to section 1 1 ,  1 5 ,  16 or 17 shall, for all purposes, effect 
a change of name according to the tenor of the application, 
order or notice. 

Dupliww 19 .  ( 1 )  Subject to subsection (2), the registrar may, on ap
�z':,;�::,;:t:;;,;�"'eci plication in the form prescribed in the regulations and on 

payment of the fee prescribed in the regulations :  

(a) conduct a search of his records with respect to the 
name of any person; 

(b) provide a duplicate of a certificate issued pursu
ant to sections 12, 15 ,  16 or 17,  if any, with respect 
to the name of th� person searched pursuant to 
clause (a). 
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(2) Where the registrar is satisfied that the application 
pursuant to subsection ( 1 )  is made for an improper purpose, 
he shall refuse the application. 

Comment: There are many circumstances in which 
persons may wish to search and obtain copies of 
records under this Act, such as for genealogical rea
sons. This section provides a mechanism to permit 
the registrar to do this, but permits him the discretion 
to refuse if he feels the information is being sought 
for an improper purpose . 

20. A certificate or duplicate certificate issued under this 
Act shall for all purposes be prima facie evidence of its 
contents without proof of the appointment or signature of 
the registrar. 
21 . Without restricting the effect that a change of name 
may have at law, a person whose name has been changed in 
accordance with this Act shall, upon productioQ. of a certifi
cate or duplicate certificate issued pursuant to this Act and 
on satisfactory proof of identity, be entitled to have. the new 
name substituted in lieu of the former name in any and every 
record, certificate, instrument, document, contract or writ
ing whatever, whether public or private, except records un
der The Vital Statistics Act where an election of a change of 
name is made pursuant to section 1 8, upon payment of such 
fees, if any, as are prescribed by or under any Act . 

Comment: This section permits a person who has 
obtained a change of name under this Act to have the 
new name recorded in all documents except Vital 
Statistics records on an election for married name. 

22. ( 1 )  Where the signature of the registrar is required for 
any purposes of this Act, the signature may be written, 
engraved, lithographed or reproduced by any other mode of 
reproducing the words in visible form. 

(2) Every document issued under this Act under the 
signature of the registrar is and remains valid, notwithstand
ing that the registrar has ceased to hold office before the 
issue of the document. 

ANNULMENT, RESCISSION AND APPEAL 

Ce1tificate as 
�t'idente 

Substitution of 
new 1ruine in 
dowme/11� 

Signature of 
registrar 

23 . ( 1 )  A person who, by fraud or misrepresentation, ob
tains a certificate pursuant to section 12, 15 ,  1 6  or 17 is guilty 

fiuud o1 
llli.\representation 
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of an offence and liable on summary conviction to a fine not 
exceeding $500 or to imprisonment for a term not exceeding 
three months . 

(2) The registrar may, if satisfied that a certificate has 
been obtained pursuant to section 12, 1 5·, 1 6 or 17 by fraud or 
misrepresentation, annul the registration under the section, 
by order, effective from the date named in the order. 

(3) Where the registrar annuls a registration pursuant 
to subsection (2), he shall endorse on the registration a 
notice of the annulment and shall publish a notice of the 
annulment in The Gazette. 

(4) When an order is made under subsection (2), the 
registrar shall make such alterations in his records of vital 
statistics as are necessary by reason of the order. 

(5) The registrar shall file a copy of an order made 
pursuant to subsection (2) in every land titles office, in the 
office of the registration clerk of (enacting j urisdiction), in 
the offices of the local registrars of the (Supreme Court of 
enacting jurisdiction), at all judicial centres and in the office 
of the sheriff at �ach judicial centre. 

(6) Where a registration has been aQ.nulled pursuant to 
subsection (2), the registrar may require any person to whom 
a certificate has been issued under sections 12, 1 5 ,  16 or 17 or 
to whom a duplicate certificate or duplicate certificate has 
been issued pursuant to section 19, to return to him the 
certificate or duplicate certificate. 

(7) A person who fails to comply with an order under 
subsection (7) is guilty of an offence and liable on summary 
conviction to a fine not exceeding $100 and, in default of 
payment, to imprisonment for a term not exceeding 30 days . 

Comment: Most jurisdictions appeared to be in fa
vour of the power of annulment where fraud or 
misrepresentation existed in the application .  An ap
peal from a decision of the registrar under this sec
tion may be made under sectiOIJ 24. 

24 . ( 1 )  Any person with a substantial interest who is ag
grieved by a decision of the registrar made pursuant to this 
Act may, within 30 days of the decision of the registrar 
appeal the decision to a judge. 
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(2) On an appeal pursuant to subsection (1 ), the judge 
may consider any evidence he considers rel�vant and may 
make any order with respect to the decision of the registrar 
that he considers appropriate. 

(3) Where an order is made pursuant to subsection (2), 
the registrar shall comply with the order as if it were his 
decision pursuant to this Act and shall amend his records 
under this Act and under The Uniform Vital Statistics Act, if 
any, in accordance with the order. 

' 

25 . ( 1 )  On application by any person with a substantial Rescission of 
£/lange of name 

interest made at any time, the court may, where it is of the 
view that a change of name ought not to have been made 
pursuant 'to this Act, ' order the registration of an applica
tion, order or notice to be rescinded and the name of the 
person changed to the name held prior to the change of 
name pursuant to this Act . 

(2) On receipt of an order made pursuant to subsection 
(1), the registrar shall amend his records under this Act and 
under The Uniform Vital Statistics Act, if any, in accordance 
with the order. 

Comment: This section was not proposed previously, 
and is proposed for the consideration of the Confer
ence to deal with allegations that the rights given 
under this Act are too broad. This is particularly 
relevant with respect to change of a child's name 
made by the custodial parent either before or after 
divorce under section 6 .  

REGULATIONS 

25 . The Lieutenant Governor in Council may make regula- Re�utuliom 

tions prescribing any matter required in this Act to be pre-
scribed in the regulations . 
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(Voir page 30) 

WI UNIFORME SUR LE CHANGEMENT DE NOM 

RAPPORT DES COMMISSAIRES DE LA SASKATCHEWAN 

Lors de la Conference sur l'uniformisation des lois tenue en 1984, la 
Saskatchewan a presente un rapport au sujet de la Loi unijorme sur le 
changement de nom . Le rapport a donne lieu a des echanges de vues, et 
nombre de questions de fond ont fait l'objet d'un vote non officiel . La 
province de la Saskatchewan s'est vue confier la tache de rediger, a la 
suite de cet echange de vues, un document de travail destine a etre 
communique a tous les commissaires en vue d'obtenir leurs commen
taires avant la redaction de l 'avant-projet de loi . 

Au mois de novembre 1984, le document de travail a ete envoye a tous 
les commissaires. Seulement trois ont fourni des commentaires. La 
province de la Saskatchewan a ensuite procede a la redaction d'un 
avant-projet de loi accompagne de commentaires pour le soumettre a la 
Conference de 1985 a Halifax. eavant-projet de loi tient compte, dans 
la mesure du possible, des avis exprimes lors de la Conference de 1984 et 
souleve quelques points nouveaux sur lesquels les participants a la 
Conference d'Halifax sont invites a se pencher. 

Definitions 

"changement de no111 " 

"'our�� 

1 .  Loi unijorme sur le changement de nom. 

2.  Les definitions qui suivent s'appliquent a la presente loi . 

a) ''changement de nom" Le changement apporte 
au nom legal d 'une personne. 

Remarque : Cette definition tient compte du desir 
exprime par les participants a la conference de Cal
gary que la presente loi n'empeche pas I' attribution 
d'un nouveau nom meme si les formalites qu'elle 
prevoit ne sont pas suivies. On songe ici au change
ment de nom patronymique legal qui, dans la plupart 
des cas , aurait ete attribue en vertu de I a Loi un
ijorme sur les statistiques de retat civil. II importe de 
noter que meme si cette definition englobe un 
changement de nom qu'une personne mariee peut 
effectuer aux termes de l'article 1 8  de la loi, ce 
changement de nom ne donne pas lieu a une rectifica
tion du registre des actes de naissance. 

b) "cour" La Cour provinciale de (la province en 
cause) . 
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c) " enfant" Tout enfant age de moins de 18 ans, y 
compris un enfant ado pte en application de la Loi 
uniforme sur /'adoption ou de toute loi subse
quente regissant l'aqoption d'enfants .  

d) "juge" Un juge de la  cour. 

e) "nom" Le prenom et le nom patronymique. La 
presente definition exclut les initiales, les pho
nemes et les nombres. 

Remarque : Les initiales ne font pas partie du nom 
d'une personne. Toutefois, la loi actuelle du Mani
toba permet de les employer. 

f) "nom patronymique" Le nom de famille ou pa
tronymique. 

g) "reg1straire" Le registraire des statistiques de l 'e
tat civil nomme en application de la Loi uniforme 
sur /es statistiques de l 'etat civil 

kemarque : Etant donne , la correlation qui existe 
entre la Loi sur les statistiques de l'etat civil et la 
presente loi, il y aurait lieu de confier au meme 
fonctionnaire la responsabilite de !'application des 
deux lois. 

h) "requete en changement de nom" toute requete 
presente conformement aux articles 4, 6, 7 ou 8 en 
vue d'obtenir un changement de nom. 

3 .  Un changement de nom ne peut etre effectue qu'en con
formite avec la presente loi, la Loi uniforme sur /es statisti
ques de l 'etat civil et la Loi uniforme sur /'adoption. 

Remarque : Le present article etablit clairement que 
le changement de nom legal peut aussi etre effectue 
en vertu de la Loi uniforme sur les statistiques de 
l 'etat civil et de la Loi uniforme sur /'adoption . 

PRESENTATION DE LA REQUETE 

4. ( l)Toute personne 

a) qui reside ordinairement dans (la province en 
cause) et qui a effectivement reside dans (Ia prov
ince en cause) au cours des 3 mois precedant 
immectiatement la presentation de la requete; 
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Documents 
deposes 01/PI es 
du registraire 

b) qui est agee d'au moins 18  ans ou qui est mariee, 
veuve ou divorcee, 

peut presenter au registraire une requete en change
ment de nom faite suivant la forme prescrite par les 
reglements. 
Remarque : On a convenu de fac;on generale lors de 
la Conference de Calgary que toute personne de 18  
ans ou plus ou jouissant d'un statut matrimonial 
autre que celui de "celibataire" devrait etre autorisee 
a presenter une requete en changement de nom. Les 
provinces tenaient a examiner la question de savoir si 
un enfant, disons de 14 a 16 ans, devrait etre autorise 
a presenter une requete en changement de nom. On a 
souligne qu'en imposant une norme selon laquelle la 
personne devrait avoir 1 8  ans,  il serait plus facile de 
defendre cette position face a la Charte des droits et 
libertes. 
II a ete propose d'exiger que le requerant soit un 
"resident ordinaire" ou un "resident habitue!" de la 
province, mais le choix des mots n' a pas encore ete 
arrete. 
La plupart des commissaires etaient d'avis que la loi 
devrait prevoir une certaine periode de residence ef
fective, trois mois ayant ete choisis comme periode 
raisonnable. 11 y aurait ainsi une certaine responsabi
lite a l 'egard de la province en cause, responsabilite 
qui n'est pas tellement lourde, surtout qu'1me pe
riode de residence ordinaire serait requise. 
La disposition figurant dans la loi actuelle de la 
Nouvelle-Ecosse et qui permet a toute personne nee 
dans cette province de presenter une requete en 
changement de nom, meme si elle n'y reside pas, a ete 
examinee et rejetee lors d'un vote non officiel par les 
participants a la conference. On pourrait, a titre de 
solution de rechange, permettre au registraire de 
modifier le registre des actes de naissance, s'il est 
convaincu qu'un changement a ete valablement fait 
dans une autre province. Cette solution apparalt a 
! 'article 1 5 .  

(2) La requete doit etre presentee suivant la forme pre
serite par les reglements et 
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a) comprendre 

(i) le nom complet de la perso'nne visee dans la 
requete et le nom complet qu'elle se propose d'a
dopter; 

(ii) l 'adresse actuelle et les actresses anterieures 
du requerant et de la persomie dont le nom doit 
etre change pour les 3 mois precedant immediate
ment la presentation de la requete; 

(iip des renseignements complets sur tout 
changerp.ent de nom anterieur; 

(iv) les motifs pour lesquels le changement de 
no11;1 est demande; 

(v) une declaration a�sermentee, signee par le 
requerant, attestant qu' il a la capacite d'agir et 
que la requete est presentee de bonne foi; 

(vi) la date et le lieu de naissance de la personne 
dont le nom doit etre change; et 

b) etre accompagnee : 
(i) du consentement, de l 'avis, de la declaration 

assermentee ou de ! 'ordonnance de la cour exige 
par la presente loi; 

(ii) des autres preuves ou documents prescrits 
par les reglements ou demandes par le registraire. 

Remarque : La presente liste cornprenant les re
nseignements a fournir et les documents a produire 
aux termes de l 'alinea a), est la meme que celle figur
ant au rapport de 1 984, a } 'exception des details 
supplementaires concernant le lieu et la date de la 
naissance. La province de la Nouvelle-Ecosse a pro
pose de les ajoutet. Etant donne qu'ils sont essen
tiels, eu egard a la disposition legislative de la 
Nouvelle-Ecosse permettant un changement de nom 
dans la province oil la personne est nee, ces re
nseignements permettent au registraire de determiner 
si ses registres ont besoin d'etre rectifies. La Colom
bie-Britannique a egalement propose d'ajouter le de
tail concernant le lieu de Ia miissance. 

eontario a propose elle aussi d' obliger le requerant a 
reveler notamment les sftretes enregistrees, les 
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saisies, les jugements, les faillites etc. , et le regis
traire, a notifier les creanciers qui y sont mentionnes 
du changement de nom.  Cette obligation est conside
n�e a regard du registraire comme excessive, toute
fois, on demande aux participants a la conference de 
donner leur avis sur cette question. 

canbenremenr du 5. Le requete en changement de nom d'une personne ma-
c onjoinr ' , J' d riee do it etre accompagnee de I un ou autre es documents 

Changemenr de 
nom d '1111 enfant 

suivants : 

a) le consentement ecrit de son conjoint; 

b) la preuve que son conjoint a re9u avis de la re
quete; 

c) une declaration assermentee attestant que les 
conjoints vivent separement depuis au moins un 
an. 

Remarque : Compte tenu du fait que les personnes 
mariees forment des entites juridiques autonomes , 
on a convenu lors de la conference de Calgary que 
toute per so nne mariee devait a voir le droit de changer 
son nom sans faire appel a son conjoint. En conse
quence, on ne devrait pas exiger le consentement du 
conjoint comme plusieurs provinces le font presente
ment. Le nouvel article de Ia loi uniforme qui est 
propose permettrait de prouver le consentement ou 
de faire une simple preuve de notification ou de 
produire une declaration assermentee etablissant que 
les conjoints ont vecu separement pendant au moins 
un an. 

CHANGEMENT DE NOM D'UN ENFANT 

6. (1)  Sous reserve des autres dispositions du present ar
ticle, le parent qui a la garde judiciaire d,un enfant non 
marie peut, par requete presentee au registraire, demander le 
changement de nom de cet enfant. 

(2) Le nom patronymique propose dans une requete 
presentee conformement au paragraphe (1)  doit etre celui du 
pere , celui de la mere ou les deux reunis par un trait d'union . 

Remarque : Le present paragraphe restreint le choix 
des noms patronymiques qui peuvent etre donnes a 
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un enfant et interdirait !'attribution du nom compose 
de la mere et de son mari qui n'est pas le pere de 
l'enfant . C�tte solution est conforme a la Loi un
iforme sur les statistiques de l'etat civil et en har
monie avec les voeux exprimes par les participants a 
la conference de Calgary. Toutefois, cet article per
mettrait la substitution du nom patronymique d'un 
enfant a celui de son beau-pere, mais sous reserve de 
!'adoption par sa mere du nom patronymique de son 
nouveau mari. 

(3) Sous reserve du paragraphe (4), la requete presentee 
par une personne mariee conformement au paragraphe ( 1) 
doit etre accompagnee du consentement de son conjoint ou 
d'une ordonnance rendue conformement a I' article 10. 

Remarque : Les paragraphes (1)  et (3) ont pour but 
surtout de permettre a l 'un des parents divorces de 
changer le nom d'un enfant confie a sa garde sans 
obtenir le consentement de I' autre. Toutefois ,  le par
ent en cause doit obtenir le consentement de son 
nouveau conjoint. Plusieurs provinces se sont oppo
sees a cette disposition legislative pretextant qu'elle 
faisait fi des droits du parent prive de la garde de 
l'enfant . �experience acquise par la Saskatchewan 
jointe aux divers cas li�s a la garde des enfants sont ' 
invoques a l'appui de cette these. De toute fa<;:on, un 
certain nombre de commissaires estimaient qu 'un 
avis devrait etre donne au parent prive de la garde Q.e 
I' enfant ou au parent titulaire d'une ordonnance at
tributive de droit de visite, et ce, probablement pour 
leur permettre d'empecher le registraire de proceder 
au changement de nom et d'interjeter appel de sa 
decision devant la Cour. Toutefois , 1' avis ex prime par 
ces commissaires ne figure pas dans la loi uniforme 
proposee. 

On peut retrouver au paragraphe (5) une disposition 
visant a restreindre le droit d'un parent divorce qui a 
la garde d'un enfant d'en changer le nom; 

(4) La requete presentee, conformement au paragraphe 
(1), par une personne mariee qui est separee de son conjoint, 
doit etre accompagnee du consentement de ce conjoint a 
moins que le registraire ne soit convaincu, sur presentation 
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d'une declaration assermentee, que le conjoint qui n'a pas la 
garde de l' enfant. 

a) ne contribue pas a l'entretien de l 'enfant, ou 

b) n'a plus de contact avec l 'enfant. 

Refnarque : Lorsque les conjoints son seulement se
pares et non divorces, on a recommande que le con
sentement des deux parents soit exige a moins que le 
registraire ne soit convaincu que les circonstances 
sont celles visees au paragraphe ci-dessus . La deci
sion du registraire pourrait etre portee en appel dans 
les trente jours en vertu de I' article 24 ou reformee en 
vertu de l'artide 25 . 

Plusieurs commissaires , notamment ceux de l'Onta
rio et de la Nouvelle-Ecosse, etaient d'avis que le 
registraire ne devrait pas etre tenu de prendre une telle 
decision meme si ces exceptions etaient permises mais 
qu'une cour pourrait dispenser le requerant d'ob
tenir le consentement de l'autre parent. 

Une province a propose que la decision du registraire 
puisse au moins etre portee en appel. 

(5) La cour qui prononce un divorce peut rendre une 
ordonnance interdisant de changer le nom de l' enfant du 
mariage sans le consentement des deux parents ou une or
donn,ance de la cour. 

Remarque : Cette proposition a ete faite a la Confer
ence de Calgary. Ce paragraphe vise a attenuer la 
proposition voulant qu'un parent divorce qui a la 
garde d'une enfant puisse changer le nom de cet 
enfant sans le consentement de I' autre parent. 

(6) �ordonnance rendue conformement au paragraphe 
(5) est deposee au bureau du registraire, et le nom de l'enfant 
vise dans !'ordonnance ne peut etre change si ce n'est en 
conformite avec cette ordonnance. 

Changement de 7 .  ( 1)  Lorsqu'un enfant a ete adopte a des fins particu-
nom d'un enfant l' , l . l d · " , 
odoprl!lz des fins 1eres, a personne qm en a a gar e peut, par requete presen-
parriculieres tee au registraire, demander le changement de nom de cet 

enfant. 
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(2) Le nom patronymique propose dans une requete 
presentee conformement au paragraphe (1 )  doit etre celui du 
requerant. 

(3} La requete presentee conformement au paragraphe 
(1) doit etre accompagnee du consentemimt des parents de 
I' enfant ou d'une ordonnance rendue conformement a Par
ticle 10. 

Remarque : Toutes les provinces etaient d'avis qu'il 
etait necessaire et souhaitable d'inclure cette disposi
tion. S'il est impossible de trouver les parents de 
! 'enfant, le requerant peut demander d'etre dispense 
d'obtenir leur consentement en vertu de l' article 10. 
A noter que "!'adoption a des fins particulieres" 
n'est pas definie. 

8. Le ministre responsable de I' application de (la loi sur la 
protection de l'enfance de la province en cause) peut, par 
requete presentee au registraire, demander le changement de 
nom d'un enfant dont la responsabilite lui a ete confiee 
conformement a (la loi sur la protection de l 'erifance de la 
province en cause). 

Remarque �· Cette disposition a ete incluse en recon
naissance du fait que, dans bien des cas, il peut etre 
dans l' interet d'un enfant, dont la responsabilite a 
ete confiee au ministre, d'obtenir une nouvelle iden
tite. 

9 .  La requete presentee a l 'egard d'un enfant de 12 ans ou 
plus en vertu de I' article 6, 7 ou 8 doit etre accompagnee du 
consentement de l'enfant ou d'une ordonnance rendue con· 
formement a I' article 10.  

Remarque : Toutes les provinces ont convenu a la 
Conference de Calgary que le consentement d'un 
enfant de 12  ans ou plus devrait etre obtenu avant que 
son nom soit ch�nge. Certaines provinces ont pro
pose que la loi exige une preuve que, 1' erifant a obtenu 
un avis impartial avant de donner son consentement. 
Toutefois, cette proposition ayant ete rejetee lors 
d'un vo�e non officiel, elle n'a pas ete induse. 

10. ( 1)  Sur demande de toute personne, un juge peut, a sa 
discretion, rendre une ordonnance dispensant le requerant 
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Requete 
enregist11Je 

de fournir le consentement requis en vertu de I '  article 6, 7 ou 
9 .  

(2) Lors de  l 'examen d 'une deni.ande presentee con
formement au paragraphe (1) relativement au nom d'un 
enfant, le juge doit accorder une importance primordiale a 
I' interet de l 'enfant . 

Remarque : Il y a lieu de noter a nouveau qu'un 
certain nombre de commissaires considerent la Cour 
comme etant . la seule : auto rite a pte a dispenser 
quiconque du consentetnent d'un parent, et que le 
pouvoir du registraire confer� auX. termes du para
graphe 6(4) devrait faire I' objet d'une restriction . 

Le present article precise que l'interet de !'enfant doit 
primer dans toute decision concernant la dispense de 
consentement. 

ENREGISTREMENT DE LA REQUETE 

1 1 .  (1) Sous reserve du paragraphe (2), le registraire qui 
rec;oit une requete en changement de nom accompagnee des 
documents vises a l'alinea 4(2)b) et des droits prescrits par 
les reglements enregistre Ia requete en question .  

(2) Le registraire ne  pro cede pas a I '  enregistrement d 'un 
changement de nom lorsqu' il est d'avis que le nom propose 
par le requerant 

a) pourrait raisonnablement entrainer erreur ou 
confusion; 

b) pourrait causer de l 'embarras a une autre per
sonne ou preter a confusion; 

c) est demande dans un but inavouable ou est inad-
missible pour quelque a,utre raison. 

Remarque : La plupart des provinces ont favorise 
I' octroi au registraire du pouvoir de refuser } 'enregis
trement du changement de nom dans les circon
stances ci-haut enumerees . I.; Ontario est d'avis que le 
registraire devrait avoir la faculte de refuser unique
ment dans les cas impliquant une fausse declaration, 
une fraude ou une fin illicite. La province de la 
Nouvelle-Ecosse a refuse d' accorder un pouvoir dis-
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cretionnaire au registraire pour le motif que le nou
veau nom pourrait causer de l' embarras ou preter a 
confusion. 

Un appel a l 'encontre de la decision du registraire 
existe en vertu de I' article 24. 

12. (1)  Lorsqu'il enregistre une requete en changement de 
nom conformement a I '  article 1 1 ,  le registraire complete et 
signe une formule intitulee "Enregistrement de changement 
de nom" suivant la forme prescrite par les reglements. 

Dossiers el 
certificats 
d'enregistremenl 

(2) Les formules d'enregistrement de changement de 
nom sont deposees au bureau du registraire. 

(3) Lors de I' enregistrement, le registraire transmet au 
requerant un certificat du changement de nom etabli selon la 
formule prescrite par les reglements. 

13.  Lors de I' enregistrement d'une requete en changement 
de nom presentee conformement a I '  article 11 ,  le registraire 
procede, conformement a la Loi sur les statistiques de l'etat 
civil, a I a rectification des registres concernant la personne 
faisant I' objet du changement de nom selon Ia requete, et ce, 
a titre gratuit . 

Remarque : II importe de noter que le changement de 
nom d'une personne mariee selon le choix qu'elle 
exerce en vertu de I' article 16  n'aura pas pour effet de 
modifier les registres des actes de naissance. I.; Onta
rio a propose que le registre des actes de naissance 
devienne un document de base pour etablir Ia preuve 
du nom d'un personne et qu'en consequence il soit 
modifie dans tous les cas. 

14 . ( 1 )  Sous reserve du paragraphe (3) lorsqu'une requete a 
ete enregistree conformement a ! 'article 1 1 ,  le registraire fait 
publier dans la Gazette aux frais du requerant, un avis du 
changement de nom; en outre, il peut, comme con9ition 
d'acceptation de cette requete, exiger que le� frais afferents a 
cette publication lui soient verses. 

(2) eavis mentionne au paragraphe (1) est etabli selon 
la formule prescrite par les reglements et Gontient les nou
veau et ancien noms de toute personne faisant I' objet d'un 
changement de nom par suite de la presentation d'une re
quete. 
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(3) eavis d'un changement de nom ne doit pas etre 
publie dans la Gazette. 

a) lorsque le registraire est convaincu que la publica
tion causerait un prejudice indu; 

b) lorsque Ia modification est effectuee conforme-
ment a I' article 8 ;  

c) dans les cas prevus par les reglements . 

Remarque : La plupart des commissaires qui ont 
participe a Ia Conference de Calgary ont convenu 
que cette publication de l 'avis du changement de 
nom n' etait plus necessaire. e article propose necessi
tera la publication de toutes les modifications , sauf 
celles effectuees par le Ministre en ce qui concerne Ie 
nom d'un enfant dont il a la garde permanente, ou 
encore celles qui, de l'avis dU: registraire, entra1ne
raient un prejudice indu. La Nouvelle-Ecosse a fait 
valoir que le fonctionnaire vise devrait etre en mesure 
de ne pas exigercette publication chaque fois qu'il le 
juge a propos . eontario pretend qu'il ne devrait y 
avoir exception que dans un seul cas , a savoir lorsque 
le procureur general atteste que le changement de 
nom est sollicite dans le seul but d '  empecher le re
querant de subir un prejudice grave. 

VadjQnction des mots "dans les cas prevus par les 
reglements" devrait permettre a chaque instance d'a
gir avec toute la souplesse voulue pour faire face aux 
divers problemes les confrontant. En outre, cette 
adjonction permettrait aussi d'inclure une disposi
tion s'assimilant a la proposition de la Saskatchewan 
selon laquelle il n' est pas necessaire de proceder a une 
publication lorsque le requerant demontre qu' il a 
porte le nom pendant 10 ans ou plus . 

DISPOSITIONS PARTICULIERES VISANT 
LE CHANGEMENT DE NOM 

Emegistrement 1 5 .  (1) Lorsqu'un nom a ete change conformement a la loi 
du changement d' • } 

• · · ' ' d' ae nom effectue a une autre provmce, e reg1stra1re peut , sur receptiOn une 
/'exrerieur de (Ia � , ff 'd ' 1' · · d h · province en requete a cet e et, proce er a enregistrement u c ange-
causeJ ment de nom, sous reserve que la requete soit etablie selon la 

formule prescrite par les reglements et accompagne d'un 
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certificat attestant le changement de nom ainsi que des frais 
prescrits . 

(2) Lors de 1' enregistrement de la requete presentee 
conformement au paragraphe (1), le registraire doit 

a) remplir et signer conformement aux formalites 
prescrites par les reglements une formule intitulee 
"Enregistrement d'un changement de nom effec
tue a l 'exterieur de (la province en cause); 

b) inscrire dans son greffe 1' enregistrement en cause; 

c) transinettre au requerant un certificat attestant le 
changement de nom, etabli selon Ia formule pre
serite par les reglements; et 

d) rectifier en vertu de la Loi uniforme sur les statis
tiques de l'etat civil les registres concernant la 
personne faisant !'objet d'un changement de 
nom, et ce, conformement a la requete presentee 
selon le paragraphe (1) .  

Remarque : Le present article ne fait que reconnaitre 
l'element de reciprocite afferent au changement de · 
nom et permet de modifier le registre de la province 
ou la personne est nee. 

. . 

16 .  (1) Par derogation a toute autre disposition de l.a pre- Exception 
concernant Je sente loi, une personne mariee qui reside ordinairement dans nom • · • patronymique (la provmce en c;ause) peut changer son nom patronym1que d'un_e_personne 

en choisi'ssant d'adopter, conformement a la loi , l'un des monee 

noms patronymiques suivants, savoir : 

a) le nom patronymique de son conjoint; 

b) le nom patronymique que la personne mariee 
portait immediatement avant le mariage; 

c) un nom patronymique comprenant ies noms vises 
aux alineas a) et b) . : ' . 

(2) Une personne m�riee peut, selon Ia formule pre
serite par les reglements, aviser le registraire du choix qu'elle 
exerce en vertu de l'article 1 .  

(3) Lors de Ia reception de l'avis mentionne au para
graphe (2) et des droits prescrits par les reglements, le regis
traire doit : 
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a) enregistrer l'avis et le deposer a son greffe; et 

b) sur demande, delivrer a la personne mariee un 
certificat etablissant le choix qu'elle a exerce con
formement au present article . 

(4) Lorsqu'une personne mariee a exerce un choix con
formement au paragraphe (2) et qu'elle desire effectuer un 
autre changement a son nom patronymique, elle doit pre
senter une requete en changement de nom conformement a 
! 'article 4. 

Remarque : �article propose permettra aux con
joints de conserver leur propre nom patronymique 
ou de prendre celui de leur conjoint ou un nom 
compose des deux noms patronymiques en tout 
temps pendant la dureee du mariage. �article permet 
done d'etendre la portee des droits attribues a la 
femme mariee et decoulant de la common law. En 
outre, il donne aux hommes comme aux femmes la 
possibilite d'unir a leur nom patronymique celui de 
leur �ohjoint au moyen d'un trait d'union. 

Une changement de nom patronymique effectue en 
vertu du present article n'est pas obligatoire. Une 
personne mariee peut, en vertu de Ia common law, 
prendre le nom patronymique qu'elle desire em
ployer. La personne mariee qui desire obtenir a des · 

fins judiciaires une preuve de son changement de 
nom devra proc;luire, et seulement dans ce cas, I' avis 
prevu aux termes du present article. 

II importe de noter que meme si cela constitue un 
changement de nom patronymique au sens de la loi, 
cette modification ri'equivaut pas au changement 
effectue conformement aux autres dispositions de Ia 
loi . Aucun changement n' est apporte aux registres 
des actes de naissance a la sui.te d'une modification 
effectuee en application du present article. 

Certains ont fait valoir que les certificats de mariage 
devraient etre concus de maniere a permettre aux 
parties d 'indiquer au moment de leur mariage le nom 
patronymique qu'ils desirent employer. Cette solu
tion n'a pas ete retenue car il ne semble pas tres 
convenable d'imposer aux futurs maries I' obligation 
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de decider dans la salle du palais de Justice, alors que 
le soliste entonne un chant d'amour, du nom qu'ils 
adopteront pour toute la duree de leur vie conjugale. 

Si l'un des conjoints desire plus tard substituer au 
nom qu'il a acquis lors de son mariage un'nom que la 
loi lui permet d'adopter ou reprendre le nom attribue 
a sa naissance et qui est (different de celui qu'impose 
une ordonnance judiciaire lors d'un divorce), le con
joint en question devrait etre requis de presenter en 
bonne et due forme une requete en changement de 
nom. Cette obligation peut s' interpreter comme 
etant une entrave au droit que possedent actuelle
ment les femmes mariees de substituer le nom de leur 
mari a celui qu'elles ont acquis a leur naissance (et 
vice-versa). Cependant, puisque la regle generale 
s'applique autant aux hommes qu'aux femmes et que 
ce mode d'application generale pourrait creer une 
certaine confusion ou semer le doute, il semble, tout 
compte fait, souhaitable d'en limiter la portee. 

eontario a propose d'etendre les droits conferes par 
le present article aux personnes vivant en union de 
fait. 

17 .  (1) Lorsque le (tribunal de la province en cause ayant 
competence en matiere de divorce) rend un jugement de 
divorce ou une ordonnance en annulation de mariage, il 
peut, au moment ou il rend !'ordonnance ou en tout temps 
apres la date a laquelle elle est rendue, sur demande de l'une 
ou l'autre des parties , ordonner que le nom patronymique de 
la partie en cause soit substitue a celui qu'elle portait imme
diatement avant le mariage. 

(2) Lorsqu'une ordonnance est rendue conformement 
au paragraphe (1), le registraire du tribunal de la region 
concernee en transmet une copie conforme au registraire 
competent qui est tenu 

a) d'enregistrer ! 'ordonnance et de la conserver 
comme faisant partie de son greffe; et 

b) de delivrer a la personne faisant l'objet 4'un 
changement de nom aux termes de 1' ordonnance 
un certificat de changement de nom etabli selon 
la formule prescrite par les reglements. 
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Ejfet de 
/'enregisttement 

Double du 
cellijicat delivre 
au requeranl 

Remarque : Certaines provinces permettent pre
sentement a un tribunal, lorsqu'il rend un jugement 
de divorce, de changer le nom de l'epouse. On a 
propose qu 'une disposition semblable so it incluse 
dans la loi uniforme avec application tant aux 
homme qu'aux femmes . Toutefois, on a propose 
egalement que la portee de cette disposition soit limi
tee au changement de nom patronymique, et ce un
iquement au nom patronymique attribue a la partie 
avant le mariage. Enfin, on a propose que le pouvoir 
confere au tribunal a ce sujet ne s'applique pas au 
changement de nom de l' enfant ne du mariage. Cer
taines provinces se sont opposees a !'inclusion de 
cette disposition dans la loi uniforme. 

La Nouvelle-Ecosse a fait valoir que toute partie au 
moment du divorce devrait avoir la possibilite de 
proceder a un changement de nom. 

DISPOSITIONS GENERALES 

18 .  eenregistrement d'une requete, d'une ordonnance ou 
d'un avis etabli conformement aux articles 1 1 ,  15 ,  16 et 17 
doit, a tous les egards, operer un changement de nom con
formement au contenu de la requete, de 1' ordonnance ou de 
l 'avis . 

19 .  (1)  Sous reserve du paragraphe (2), l'officier de l'etat 
civil peut sur demande etablir selon la formule prescrite par 
les reglements et sur paiement des droits qui y sont prevus : 

a) proceder a une verification de ses registres a l'e
gard du nom d'une personne 

b) fournir, le cas echeant, un double du certificat 
delivre conformement aux articles 12, 15 ,  16 ou 
17, en ce qui concerne le nom de la personne 
faisant l'objet d'une verification conformement 
a l'alinea a). 

(2) Lorsque le registraire est convaincu que la demande 
presentee en vertu du paragraphe (1)  est faite dans un but 
illicite, i1 refuse d'y donner suite. 

Remarque : Il existe plusieurs cas ou certaines per
sonnes tiennent a effectuer des recherches et a ob-
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tenir, en vertu de la presente loi , une copie des 
registres, par exemple pour des raisons d'ordre ge
nealogique. Le pr6sent article permet au registraire 
de satisfaire a ce genre de demande, mais il peut aussi 
refuser de le faire s'il estime que le renseignement est 
demande dans Ull. but illicite. 

20. Un certificat ou un double delivre en vertu de la pre-
3ente loi constitue a toutes fins une preuve prima facie de son 
contenu, sans qu'il soit necessaire d'etablir la nomination 
ou la signature de l'officier de l'etat civil. 

21 . Sans restreindre la portee qu'un changement de nom 
peut avoir en droit, toute per�onne dont le nom a fait l'objet 
d'un changement aux termes de la pn!sente loi, a droit, sur 
production d'un certificat ou d'un double delivre conforme
ment a la presente loi et sur preuve de son identite, de faire 
remplacer ! 'ancien nom par le nouveau dans tout registre, 
certificat, acte, document ou ecrit quelconque tant public 
que prive, autre que les registres prevus aux termes de la Loi 
sur les statistiques de l'etat civil, sous reserve que le change
ment de nom soit fait conformement a I' article 18  et que, le 
cas echeant , les droits prescrits en vertu de la loi soient 
verses. 

Remarque : Le present article permet a toute per
sonne qui a obtenu un changement de nom en vertu 
de la presente loi de le faire enregistrer dans tous les 
documents, sauf dans les registres relatifs aux statis
tiques de l 'etat civil si le choix porte sur le nom du 
conjoint. 

22. (1)  La signature que le registraire doit apposer peut etre 
donnee par ecrit ou etre estampillee, imprimee ou reproduite 
lisiblement au moyen de tout autre procede de reprographie. 

(2) Tout document delivre en vertu de la presente loi et 
revetu de la signature du registraire conserve tous ses effets, 
nonobstant le fait que ce dernier cesse d'exercer ses fonc
tions avant la delivrance du document. 

ANNULATION, RESCISION ET APPEL 

23 . (1) Quiconque, par fraude ou fausse declaration, ob
tient un certificat conformement aux articles 12, 15 ,  16  ou 17 
est coupable d'une infraction et passible, sur declaration 
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sommaire de culpabilite, d'une amende d'au moins 500 $ ou 
d'une peine d'emprisonnement d'une duree d'au plus trois 
mois. 

(2) Le registraire peut, s'il este convaincu qu'un certifi
cat a ete obtenu par fraude ou fausse declaration,  a la suite 
d 'une requete presentee en vertu des articles 12, 15 ,  16  ou 17,  
annuler par voie d'ordonnance !'enregistrement effectue en 
vertu du present article et cette annulation prend effet a 
compter de la date mentionnee dans !'ordonnance. 

(3) Lorsque le registraire annule un enregistrement ef
fectue conformement au paragraphe (2), il fait mention de 
l'annulation sur l'acte d'enregistrement et publie un avis a 
cet effet dans la Gazette .  

(4) Lorsqu'une ordonnance est rendue en application 
du paragraphe (2), le registraire procede en consequence a la 
rectification de ses registres concernant les statistiques de 
1 '  etat civil . 

(5) Le registraire transmet une copie de ! 'ordonnance 
rendue conformement au paragraphe (2) a tous les bureaux 
d'enregistrement des titres fonciers, au bureau du prepose a 
!'enregistrement de (la province en cause), a tous les bureaux 
de registraires regionnaux de la (Cour superieure de la prov
ince en cause), a tous les bureaux des districts judiciaires et 
aux bureaux des sherifs de ces districts; 

(6) Lorsque !'enregistrement dans un acte d'etat civil a 
ete annule conformement a !'article (2)! le registraire peut 
exiger de toute personne qui a recu un certificat en vertu des 
articles 12, 15 ,  16  ou 17 ou un double dudit certificat en vertu 
de l'article 19, de lui retourner le certificat ou le double en 
question. 

(7) Toute personne qui neglige de se conformer a une 
ordonnance rendue conformement au paragraphe (7) est 
coupable d'une infraction et passible, sur declaration som
maire de culpabilite, d'une amende d'au plus 100 $ et, a 
defaut de paiement, d'un emprisonnement d'une duree d'au 
plus trente jours. 

Remarque : La plupart des provinces se sont mon
trees favorables l'idee d'autoriser le registraire a an
nuler le certificat d'un acte d' etat civil obtenu par 
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fraude ou fausse declaration ,  lorsque telle irregu
larite ressort a Ia face meme de Ia demanqe. Appel de 
la decision du registre prise aux termes du pr6sent 
article peut etre interjete en vertu de I' article 24. 

24. ( 1 )  Toute personne reellement interessee et qui subit un 
prejudice a la suite d'une decision du registraire rendue en 
vertu de la presente loi, peut, dans les trente jours de cette 
decision, en interjeter appel au pres d'un juge; 

(2) Lors d'un appel interjete conformement au para
graphe (1),  le juge peut examiner la preuve qu'il considere 
pertinente et rendre a l 'egard de la decision du registraire 
I' ordonnance qu'il estime indique. 

(3) Lorsqu'une ordonnance est rendue conforrriement 
au paragraphe (2), le registraire est tenu de s'y conformer 
cornme s'il s'agissait de sa propre decision reridue aux 
terrnes de la presente loi; en outre, il doit, le cas echeant, 
rectifier les registres dont il est le depositaire aux terrnes de la 
presente loi et de la Loi sur les statistiques de retat civil, et 
ce, conforme�ent a !'ordonnance susrnentionnee. 

25. (1) Sur dernande presentee en tout temps par une per
sonne reellement interessee, la Cour peut, si elle estime 
qu'un changement de nom n'aurait pas du etre effectue en 
vertu de Ia presente loi, ordonner la radiation de I' enregistre
ment d'une requete, d'une ordonnance ou d'un avis; en 
outre, elle peut ordonner a la personne ayant fait l'objet 
d'un changement de nom de reprendre, conforrnement a la 
presente loi , le nom qui lui etait attribue anterieurement a ce 
changement. 

(2) Sur reception d'une ordonnance rendue aux termes 
du paragraphe (1), le registraire rectifie, le cas echeant, ses 
registres conforrnement a la presente loi, a la Loi sur les 
statistiques de /'etat civil et a ladite ordonnance. 

Remarque : Le present article n' a pas ete propose 
auparavant. 11 est soumis ici afin que les participants 
a la Conference determinent si, comme d'aucuns le 
soutiennent, les pouvoirs conferes en vertu de la 
presente loi sont trop etendus. Cette remaruqe vise 
surtout le changement de nom d'un enfant effectue 
so it avant so it a pres le divorce par le parent qui en a la 
garde en vertu de I' article 6 .  
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Reglement� 

REGLEMENTS 

26. Le lieutenant-gouverneur en conseil peut, par regle
ment, regir toute question pour laquelle la presente loi pre
voit une n!glementation. 
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(See page 32) 

UNIFORM FOREIGN ARBITRAL AWARDS ACT 

1 .  In this Act ,  "Convention" means the United Nations Intetpretation 

Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards set out in the Schedule. 

2. On the coming into force of the Convention in (enacting convention 

jurisdiCtion) the Convention applies in (enacting jurisdic- Applies 

tion) in accordance with Article XI of the Convention .  

3 .  This Act applies only to the recognition and enforcement Limitation 

of awards made in another Contracting State respecting 
differences arising out of legal relationships, whether con
tractual or not, which are considered as commercial under 
the law of (enacting jurisdiction). 

4. For the purpose of seeking recognition of a foreign arbi- cowt 

tral award pursuant to this Act, applications shall be made 
to the Court. 

5 .  ( 1) In any proceeding a certificate issued by or under the Proof of . 
• , Contractmg State authonty of the Secretary of State for External Affmrs of 

Canada containing a statement that a foreign state is a 
Contracting State is , in the absence of evidence to the con
trary, proof of the truth of the statement without proof of 
the signature or official character of the person having 
issued or certified it. 

(2) Nothing in this section precludes the taking of judi- Judidat Notice 
cial notice pursuant to the Evidence Act or any other enact-
ment. 

6 .  The (Minister of or ) shall Publication 

cause to be published in the Gazette the date the Convention 
comes into force in (enacting jurisdiction). 

7 .  Where there is conflict between this Act and any other This Act Prevails 

enactment, this Act prevails . 
New York, June 10, 1958 

A. CONVENTION ON THE RECOGNITION AND 
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS 

Article I 

1 .  This convention shall apply to the recognition and enforcement of 
arbitral awards made in the territory of a State other than the State 
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where the recognition and enforcement of such awards are sought, and 
arising out of differences between persons, whether physical or legal . It 
shall also apply to arbitral awards not considered as domestic awards in 
the State where their recognition and enforcement are sought . 

2. The term "arbitral awards" shall include not only awards made by 
arbitrators appointed for each case but also those made by permanent 
arbitral bodies to which the parties have submitted. 

3 .  When signing, ratifying or acceding to this Convention, or notifying 
extension under article X hereof, any State may on the basis of reciproc
ity declare that it will apply the Convention to the recognition and 
enforcement of awards made only in the territory of another Contract
ing State. It may also declare that it will apply the Convention only to 
differences arising out of legal relationships, whether contractual or 
not, which are considered as commercial under the national law of the 
State making such declarations . 

ArtiCle II 

1 .  Each Contracting State shall recognize an agreement in writing 
under which the parties undertake to submit to arbitration all or any 
differences which have arisen or which may arise between them in 
respect of a defined legal relationship , whether contractual or not, 
concerning a subject matter capable of settlement by arbitration . 

2. The term "agreement in writing" shall include an arbitral clause in a 
contract or an arbitration agreement, signed by the parties or contained 
in an exchange of letters or telegrams. 

3 .  The court of a Contracting State, when seized of an action in a 
matter in respect of which the parties have made an agreement within 
the meaning of this article, shall, at the request of one of the parties, 
refer the parties to arbitration, unless it finds that the said agreement is 
null and void, inoperative or incapable of being performed. 

Article III 

Each Contracting State shall recognize arbitral awards as binding and 
enforce them in accordance with the rules of procedure of the territory 
where the award is relied upon, under the conditions laid down in the 
following articles. There shall not be imposed substantially more oner
ous conditions or higher fees or charges on the recognition or enforce
ment of arbitral awards to which this Convention applies than are 
imposed on the recognition or enforcement of domestic arbitral awards .  
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Article IV 

1 .  To obtain the recognition and enforcement mentioned in the preced
ing article, the party applying for recognition and enforcement shall, at 
the time of the application, supply: 

a) The duly authenticated original award or a duly certified copy 
thereof; 

b) The original agreement referred to in article II or a duly certified 
copy thereof. 

2. If the said award or agreement is not made in an official language of 
the country in which the award is relied uppn, the pa.rty applying for 
recognition and enforcement of the award shall produce a translation of 
these documents into such language. The translation shall be certified 
by an official or sworn translator or by a diplomatic or consular agent. 

Article V 

1 .  Recognition and �nforcement of the award may be refused, at the 
request of the party against whom it is invoked, only if that party 
furnishes to the competent authority where the recognition and enforce
ment is sought, proof that: 

a) The parties to the agreement referred to in article II were, under 
the law applicable to them, under some incapacity, or the said 
agreement is not valid under the law to which the parties have 
subjected it or, failing any indication thereon, under the law of 
the country where the award was made; or 

b) The party against whom the award is invoked was not given 
proper notice of the appointment of the arbitrator or of the 
arbitration proceedings or was otherwise unable to present his 
case; or 

c) The award deals with a difference not contemplated by or not 
falling within the terms of the submission to arbitration, or it 
contains decisions on matters beyond the scope of the submis
sion to arbitration, provided that, if the decisions on matters 
beyond the scope of the submission to arbitration can be sepa
rated from those not submitted, that part of the award which 
contains decisions on matters submitted to arbitration may be 
recognized and enforced; or 

d) The composition of the arbitral authority or the arbitral proce
dure was not in accordance with the agreement of the parties, or, 
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failing such agreement, was not in accordance with the law of 
the country where the arbitration took place; or 

e) The award has not yet become binding on the parties, or has 
been set aside or suspended by a competent authority of the 
country in which, or under the law of which, that award was 
made. 

2. Recognition and enforcement of an arbitral award may also be 
refused if the competent authority in the country where recognition and 
enforcement is sought finds that: 

a) The subject matter of the difference is not capable of settlement 
by arbitration under the law of that country; or 

b) The recognition or enforcement of the award would be contrary 
to the public policy of that country. 

Article VI 

If an application for the setting aside or suspension of the award has 
been made to a competent authority referred to in article V(l)(c), the 
authority before which the award is sought to be relied upon may, if it 
considers it proper, adjourn the decision on the enforcement of the 
award and may also, on the application of the party claiming enforce
ment of the award , . order the other party t<? give suitable security. 

Article VII 

1 .  The provisions of the present Convention shall not affect the validity 
of multilateral or bilateral agreements concerning the recognition and 
enforcement of arbitral awards entered into by the Contracting States 
nor deprive any interested party of any right he may have to avail himself 
of an arbitral award in the manner and to the extent allowed by the law 
or the treaties of the country where such award is sought to be relied 
upon. 

2. The Geneva Protocol on Arbitration Clauses of 1923 and the Geneva 
Convention on the Execution of Foreign Arbitral Awards of 1927 shall 
cease to have effect between Contracting States on their becoming 
bound and to the extent that they become bound, by this Convention. 

Article VIII 

1 .  This Convention shall be open until 31 December 1958 for signature 
on behalf of any Member of the United Nations and also on behalf of 
any other State which is or hereafter becomes a member of any special., 
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ized agency of the United Nations, or which is or hereafter becomes a 
party to the Statute of the International Court of Justice, or any other 
State to which an invitation has been addressed by the General Assem
bly of the United Nations. 

2. This Convention shall be ratified and the instruments of ratification 
shall be deposited with the Secretary-General of the United Nations. 

Article IX 

1 .  This Convention shall be open for accession to all States referred to 
in article VIII. 

2. Accession shall be effected by the deposit of an instrument of 
accession with the Secretary-General of the United Nations . 

Article X 

1 .  Any State may, at the time of signature, ratification or accession, 
declare that this Convention shall extend to all or any of the territories 
for the international relations of which it is responsible. Such a declara
tion shall take effect when the Convention enters into force for the State 
concerned. 

2. At any time thereafter any such extension shall be made by notifica
tion addressed to the Secretary-General of the United Nations and shall 
take effect as from the ninetieth day after the day of receipt by the 
Secretary-General of the United Nations of this notification, or as from 
the date of entry into force of the Convention_ for the State concerned, 
whichever is the later. 

3 .  With respect to those territories to which this Convention is not 
extended at the time of signature, ratification or accession, each State 
concerned shall consider the possibility of taking the necessary steps in 
order to extend the application of this Convention to such territories, 
subject, where necessary for constitutional reasons, to the consent of 
the Governments of such territories. 

· Article XI 

In the case of a federal or non.,. unitary State, the following provisions 
shall apply: 

a) With respect to those articles of this Convention that come 
within the legislative jurisdiction of the federal authority, the 
obligations of the federal Government shall to this extent be the 
same as those of Cqntracting States which are not federal States; 
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b) With respect to those articles of this Convention that come 
within the legislative jurisdiction of constituent states or prov
inces whiCh are not, under the constitutional system of the 
federation, bound to take legislative action, the federal Govern
ment shall bring such articles with a favourable recommenda
tion to the notice of the appropriate authorities of constituent 
states or provinces at the earliest possible moment. 

c) A federal State Party to this Convention shall, at the request of 
any other Contracting State transmitted through the Secretary
General of the United Nations , supply a statement of the law · 
and practice of the federation and its constituent units in regard 
to any particular provision of this Convention, showing the 
extent to which effect has been given to that provision by legisla
tive or other action. 

Article XII 

1 .  This Convention shall come into force on the ninetieth day following. 
the date of deposit of the third instrument of ratification or accession. 

2. For each State ratifying or acceding to this Convention after the 
deposit of the third instrument of ratification or accession, this Con
vention shall enter into force on the ninetieth day after deposit by such 
State of its instrument <;>f ratification and accession. 

Article XIII 

1 .  Any Contracting State may denounce this Convention by a written 
notification to the Secretary-General of the United Nations . Denuncia
tion shall take effect one year after the date of receipt of the notification 
by the SecretarY:-General. 

2. Any State which has made a declaration or notification under article 
X may, at any time thereafter, by notification to the Secretary-General 
Of the United Nations, declare that this Convention shall cease to extend 
to the territory concerned one year after the date of the receipt of the 
notification by the Secretary-General. 

3 .  This Convention shall continue to be applicable to artibral awards in 
respect of �hich recognition or enforcement proceedings have been 
instituted before the denunciation takes effect. 

Article XIV 

A Contracting State shall not be entitled to avail itself of the present 
Convention against other Contracting States except to the extent that it 
is itself bound to apply the Convention. 
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Article XV 

The Secretary-General of the United Nations shall notify the States 
contemplated in article VIII of the following: 

a) Signatures and ratifications in accordance with article VIII; 

b) Accessions in accordance with article IX; 

c) Declarations and notifications under articles I ,  X and XI; 

d) The date upon which this Convention enters into force in ac
cordance with article XII; 

e) Denunciations and notifications in accordance with article 
Xlli .  

Article XVI 

1 .  This Convention, of which the Chinese, English, French, Russian 
and Spanish texts shall be equally authentic, shall be deposited in the 
archives of the United Nations. 

2. The Secretary-General of the United Nations shall transmit a certi
fied cppy of this Convention to the States contemplated in article VIII. 
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(Voir page 32) 

LOI UNIFORME SUR LES SENTENCES ARBITRALES 
ETRANGERES 

Definition 

4pplicalion 

Restrktion 

Retonnaissance 

A /testation de 
I'Etat 
conttactant 

Connaissanie 
d'office 

Publication 

Primaute 

1 .  Dans la presente loi, "convention" s'entend de la Con
vention pour la reconnaissance et I' execution des sentences 
arbitrales etrangeres dont le texte est reproduit en annexe. 

2. A !'entree en vigueur de Ia' convention dans (nom de la 
province ou du territoire qui legifere), celle-ci y est applica
ble en conformite avec son article XII .  

3 .  La presente loi ne vise que la  reconnaissance et l '  execu
tion des sentences arbitrates rendues dans un autre Etat 
contfactant au sujet d'un differend decoulant d'un rapport 
de droit, contractuel ou non contractuel, considere comme 
commercial par la loi (de) (du) (des) (nom de la province ou 
du territoire qui legifere). 

4 .  La reconnaissance d'une sentence arbitrale etrangere en 
vertu de la presente loi s'obtient par demande a (nom du 
tribunal). 

5 .  ( 1 )  Dans toute procedure, un certificat delivre par le 
secretaire d'Etat aux Affaires exterieures du Canada ou so us 
son autorite et qui contient une declaration selon laquelle un 
:Etat etranger est un :Etat contractant constitue, en !'absence 
de preuve contraire, une preuv� de son contenu sans qu' il 
soit necessaire d'en attester la signature ou de prouver la 
qualite officielle de la personne qui l 'a delivre ou certifie 
conforme. 

(2) Le present article n'a pas pour effet d'exclure la 
connaissance d'office en conformite avec la Loi sur Ia pre
uve ou toute autre loi. 

6. Le (Ministre (de) (des) (du) . 
ou ) fait publier dans la Gazette la date 
d'entree en vigueur de la convention dans (nom de la prov
ince ou du territoire qui legifere). 

7 .  Les dispositions de la presente loi 1' em portent sur les 
dispositions incompatibles de tout autre texte. 
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New York, 10 Juin, 1958 

A. CONVENTION POUR LA RECONNAISSANCE ET 
JJEXECUTION DES SENTENCES ARBITRALES 
ETRANGERES 

Article premier 

1 .  La presente Convention s'applique a la reconnaissance et a !'execu
tion des sentences arbitrales rendues sur le territoire d'un Etat autre que 
celui ou la reconnaissance et I' execution des sentences sont demandes, 
et issues de differends entre personnes physiques ou morales . Elle 
s'applique egalement aux sentences arbitrales qui ne sont pas conside
rees comme sentences nationales dans l 'Etat ou leur reconnaissance et 
leur execution sont demandees. 

2. On entend par "sentences arbitrales" non seulement les sentences 
rendues par des arbitres nommes pour des cas determines, mais egale
ment celles qui sont rendues par des organes d'arbitrage permanents 
auxquels les parties se sont soumises. 

3 .  Au moment de signer ou de ratifier la presente Convention, d'y 
adherer ou de faire la notification d'extension prevue a I' article X, tout 
:Etat pourra, sur la base de la reciprocite, declarer qu'il appliquera la 
Convention a la reconnaissance et a !'execution des seules sentences 
rendues sur le territoire d'un autre Etat contractant. 11 pourra egalement 
declarer qu'il appliquera la Convention uniquement aux differends 
issus de rapports de droit, contractuels ou non contractuels, qui sont 
consideres comme commerciaux par sa loi nationale. 

Article II 

1 .  Chacun des Etats contractants reconna1t la convention ecrite par 
laquelle les parties s'obligent a soumettre a un arbitrage tous les dif
ferends ou certains des differends qui se sont eleves ou pourraient 
s'elever entre elles au sujet d'un rapport de droit determine, contractuel 
ou non contractuel, portant sur une question susceptible d'etre reglee 
par voie d'arbitrage. 

2. On entend par "convention ecrite" une clause compromissoire inse
ree dans un contrat, ou un compromis, sigiles par les parties ou con
tenus dans un echange de lettres ou de telegrammes. 

3 .  Le tribunal d'un Etat contractant, saisi d'un litige sur une question 
au sujet de laquelle les parties ont conclu une convention au sens du 
present article, renverra les parties a I' arbitrage, a la demande de l'une 
d'elles a moins qu'il ne constate que ladite convention est caduque, 
inoperante ou non susceptible detre appliquee. 
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Article III 

Chacun des Etats contractants reconna!tra l'autorite d'une sentence 
arbitrale et accordera I' execution de cette sentence conformement aux 
regles de procedure suivies dans le territoire oil la sentence est invoquee, 
aux conditions etablies dans les articles suivants . II ne sera pas impose, 
pour Ia reconnaissance ou }'execution des sentences arbitrates aux
quelles s' applique la presente Convention, de conditions sensiblement 
plus rigoureuses , ni de frais de justice sensiblement plus eleves, que ceux 
qui sont imposes pour la reconnaissance ou !'execution des sentences 
arbitrates nationales. 

Article IV 

1 .  Pour obtenir la reconnaissance et 1' execution visees a 1' article prece
dent, la partie qui demande la reconnaissance et !'execution doit 
fournir, en meme temps que la demande: 

a) �originale dument authentifie de la sentence ou une copie de 
cet original reunissant les conditions requises pour son authen
ticite; 

b) �original de la convention visee a l'article II, ou une copie 
reunissant les conditions requises pour son authenticite .  

2 .  Si ladite sentence ou ladite convention n'est pas rectigee dans une 
langue officielle du pays oil la sentence est invoquee, la partie qui 
demande la reconnaissance et }'execution de la sentence aura a produire 
une traduction de ces pieces dans cette langue. La traduction devra etre 
certifiee par un traducteur officiel ou un traducteur jure ou par un agent 
diplomatique ou consulaire. 

Article V 

1 .  La reconnaissance et I' execution de la sentence ne seront refusees, 
sur requete de la partie contre laquelle elle est invoquee, que si cette 
partie fournit a l'autorite competente du pays oil la reconnaissance et 
I' execution sont demandees la preuve: 

a) Que les parties a la convention visee a l'article I I  etaient, en 
vertu de la loi a elles applicable, frappees d'une incapacite, ou 
que ladite convention n' est pas valable en vertu de la loi a 
laquelle les parties l 'on subordonnee ou, a defaut d'une indica
tion a cet egard , en vertu de la loi du pays oil la sentence a ete 

. rendue; ou 

b) Que la partie contre laquelle la sentence est invoquee n'a pas ete 
dument informee de la designation de l 'arbitre ou de la proce-
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dure d'arbitrage , ou qu' il lui a ete impossible, pour une autre 
raison, de faire valoir ses moyens; ou 

c) Que la sentence porte sur un differend non vise dans le compro
mis ou n'entrant pas dans les previsions de la clause compromis
soire, ou qu' elle contient des decisions qui depassent les termes 
du compromis ou de la clause compromissoire; toutefois, si les 
dispositions de la sentence qui ont trait a des questions soumises 
a 1' arbitrage peuvent etre dissociees de celles qui ont trait a des 
questions non soumises a ! 'arbitrage, les premieres po":lrront 
etre reconnues et executees; ou 

d) Que la constitution du tribunal arbitral ou Ia procedure d'arbi
trage n'a pas ete conforme a la convention des parties , ou, a 
defaut de convention,  qu'elle n'a pas ete conforme a Ia loi du 
pays ou } 'arbitrage a eu lieu; ou 

e) Que la sentence n'est pas encore devenue obligatoire pour les 
parties ou a ete annulee ou suspendue par une autorite compe
tente gu pays dans lequel, ou d'apres Ia loi duquel, la sentence a 
ete rendue. 

2 .  La reconnaissance et I '  execution d'une sentence arbitrale pourront 
aussi etre refusees si l 'autorite competente du pays oil la reconnaissance 
et !'execution sont requises constate: 

a) Que, d'apres la loi de ce pays, l'objet du differend n' est pas 
susceptible d'etre regie par voie d'arbitrage; ou 

b) Que Ia reconnaissance et I' execution de Ia sentence serait con
traire a l 'ordre public de ce pays. 

Article VI 

Si l'annulation ou la suspensoin de la sentence est demandee a 
l'autorite competente visee a l 'article V, paragraphe 1, e, l 'autorite 
devant qui la sentence est invoquee peut, si elle l 'estime approprie, 
surseoir a statuer sur ! 'execution de la sentence; elle peut aussi, a la 
requete de la partie qui demande ! 'execution de la sentence, ordonner a 
l 'autre partie de fournir des suretes convenables . 

Arti.cle VII 

1 .  Les dispositions de la presente Convention ne portent pas atteinte a 
la validite des accords multilateraux ou bilateraux conclus par les Etats 
contractants en matiere de reconnaissance et d'execution de sentences 
arbitrales et ne privent aucune partie interessee du droit qu'elle pourrait 
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avoir de se prevaloir d'une sentence arbitrale de la maniere et dans la 
mesure admises par la legislation ou les traites du pays ou la sentence est 
invoque. 

2.  Le Protocole de Geneve de 1923 relatif aux clauses d'arbitrage et la 
Convention de Geneve de 1927 pour I' execution des sentences arbitrales 
etrangeres cesseront de produire leurs effets entre les Etats contractants 
du jour, et dans la mesure, ou ceux-ci deviendront lies par la presente 
Convention. 

Article VIII 

1 .  La presente Convention est ouverte jusqu'au 31 decembre 1958 a Ia 
signature de tout Etat Membre des Nations Unies, ainsi que de tout 
autre Etat qui est , ou devieridra par la suite, membre d'une ou plusieurs 
institutions specialisees des Nations Unies ou partie au Statut de la Cour 
lnternationale de Justice, ou qui aura ete invite par 1' Assemblee 
generale des Nations Unies . 

2. La presente Convention doit etre ratifiee et les instruments de ratifi
cation deposes aupres du Secretaire general de ! 'Organisation des Na
tions Unies . 

Article IX 

1 .  Tous les Etats vises i'article VIII peuvent adherer a la presente 
Convention. 

2. eadhesion se fera par le depot d'un instrument d'adhesion aupres 
du Secretaire general de !'Organisation des Nations Unies. 

Article X 

1 .  Tout Etat pourra, au moment de la signature, de la ratification ou de 
l ' adhesion, declarer que la presente Convention s' etendra a 1' ensemble 
des territoires qu'il represente sur le plan international, ou a Pun ou 
plusieurs d'entre eux. Cette declaration produira ses effets au moment 
de 1' entree en vigueur de la Convention pour ledit Etat. 

2. Par la suite, toute extension de cette nature se fera par notification 
adressee au Secretaire general de ! 'Organisation des Nations Unies et 
produira ses effets a partir du quatre-vingt-dixieme jour qui suivra la 
date a laquelle le Secretaire general de !'Organisation des Nations Unies 
aura re�u la notification, ou a la date d'entree en vigueur de la Conven
tion pour ledit Etat si cette derniere date est posterieure. 

3 .  En ce qui concerne les terri to ires auxquels la presente Convention ne 
s'applique pas a la date de la signature, de la ratification ou de l'adhe-
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sion, chaque Etat interesse examinera la possibilite de prendre les me
sures voulues pour etendre la Convention a ces territoires , sous reserve 
Ie cas echeant, lorsque des motifs constitutionnels l 'exigeront, de I' as
sentiment des gouvernements de ces territoires . 

Article XI 

Les dispositions ci-apres s'appliqueront aux Etats federatifs ou non 
unitaires: 

a) En ce qui concerne les articles de la presente Convention qui 
relevent de la competence legislative du pouvoir federal, les 
obligations du gouvernemen.t federal seront les memes que 
celles des Etats contractants qui ne sont pas des Etats federatifs; 

b) E� ce qui concerne les articles de la presente Convention qui 
relevent de la competence legislative de chacun des Etats ou 
provinces constituants, qui ne sont pas, en vertu du systeme 
constitutionnel de la federation, tenus de prendre des mesures 
legislatives, le gouvernement federal portera le plus tot possible, 

· et avec son avis favorable, lesdits articles a la connaissance des 
autorites coinpetentes des Etats ou provinces constituants: 

c) Un Etat federatif Partie a la presente Convention communi
quera, a la demande de tout autre Etat contractant qui lui aura 
ete transmise par l 'intermediaire du Secretaire general de 
!'Organisation des Nations Unies, un expose de la legislation et 
des pratiques en vigueur dans la federation et ses unites consti
tuantes, en ce qui concerne telle ou telle disposition de la Con
vention, indiquant la mesure dans laquelle effet a ete donne, par 
une action legislative ou autre, a ladite disposition . 

Article XII 

1 .  La presente Convention entrera en vigueur le quatre-vingt-dixieme 
jour qui suivra la date du depot du troisieme instrument de ratification 
ou d'adhesion. 

2. Pour chacun des Etats qui ratifieront la Convention ou y adhereront 
apres le depot du troisieme instrument de ratification ou d'adhesion, 
elle entrera en vigueur le quatre-vingt-dixieme jour qui suivra la date du 
depot par cet Etat de son instrument de ratification ou d'adhesion. 

Article XIII 

1 .  Tout Etat contractant pourra denoncer la presente Convention par 
notification ecrite adresse au Secretaire general de ! 'Organisation des 
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Nations Unies . La denonciation prendra effet un an apres la date ou le 
Secretaire general de !' Organisation des Nations Unies aura re<;u Ia 
notification. 

2. Tout Etat qui aura fait une declaration ou une notification con
formement a !'article X pourra notifier ulterieurement au Secretaire 
general de !'Organisation des Nations Unies que la Convention cessera 
de s'appliquer au territoire en question un an apres la date a laquelle le 
Secretaire general aura re<;u cette notification. 

3. La presente Convention demeurera applicable aux sentences arbi
trates au sujet desquelles une procedure de reconnaissance ou d'execu
tion aura ete entamee avant !'entree en vigueur de Ia denonciation . 

Article XIV 

Un Etat contractant ne peut se reclamer des dispositions de Ia pre
sente Convention centre d'autres Etats contractants que dans Ia mesure 
ou il est lui-meme tenu d'appliquer cette convention. 

Article XV 

Le Secretaire general de !'Organisation des Nations Unies notifiera a 
to us les Etats vises a 1' article VIII: 

a) Les signatures et ratifications visees a I '  article VIII; 

b) Les adhesions visees a !'article IX; 

c) Les declarations et notifications vi sees aux articles premier, X et 
XI; 

d) La date ou Ia presente Convention entrera en vigueur, en appli
cation de I' article XII; 

e) Les denonciations et notifications visees a I' article XIII. 

Article XVI 

1 .  La presente Convention, dont les textes anglais, chinois, espagnol, 
fran<;ais et russe font egalement foi,  sera deposee dans les archives de 
!'Organisation des Nations Unies . 

2. Secretaire general de !'Organisation des Nations Unies remettra une 
copie certifiee conforme de la presente Convention aux Etats vises a 
1' article VIII . 
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APPENDIX E 

(See page 32) 

UNIFORM FRANCHISES ACT 
PART l 

Interpretation and Application 

"area franchise" means the right granted pursuant to a 
franchise agreement to sell or negotiate the sale of a fran
chise in the name of or on behalf of the franchisor; 

"associate" , when used to indicate a relationship with any 
person, includes 

(a) a corporation of which that person beneficially 
owns , directly or indirectly, equity shares carry
ing more than ten per cent of the voting rights 
attached to all equity shares of the corporation 
for the time being outstanding, 

(b) an associated corporation within the meaning of 
the Income Tax Act (Canada), . 

(c) an affiliated corporation, 

(d) a trust or estate in which that person has a benefi
cial interest or as to which that person serves as 
trustee or in a similar capacity, 

(e) a relative or the spouse of that person or a relative 
of that spouse who, in any such case, has the 
same home as that person, or 

(f) a partner, fellow member of a syndicate or joint 
trustee; 

"franchise" means either or both of the following in respect 
of which a franchise fee is payable: 

(a) the right to 
(i) engage in the business of offering, selling or 

distributing goods or services under a mar
keting plan or system prescribed or con
trolled by a franchisor, and 

(ii) engage in a business that is associated with 
the franchisor's trademark, service mark, 
trade name, logotype, advertising or any 
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business symbol designating the franchisor 
or its associate, 

(b) the right to sell or negotiate the sale of a franchise 
described in clause (a) for a stipulated area; 

"franchise agreement" means a contract, agreement or ar
rangement, either expressed or implied, whether oral or 
written, between two or more persons whereby a person is 
granted a franchise, but does not include contracts , agree
ments or arrangements between manufacturers ; 

"franchisee" means a person to whom a franchise is granted 
and includes a sub-franchisor; 

"franchise fee" means any consideration exchanged or 
agreed to be exchanged for the granting of a franchise and, 
without limiting the generality of the foregoing, the consid
eration may include 

(a) any fee or charge that a franchisee is required to 
p�y or agrees to pay, 

(b) any payment for goods or services, 

(c) any service that the franchisee is required to per
form or agrees to perform, or 

(d) any loan, guarantee or other commercial consid
eration exigible from the franchisee or at the 
discretion of the franchisor for the right to en
gage in business under a franchise agreement, 

but does not include 

(e) the purchase of or agreement to purchase goods 
in a reasonable amount at the current wholesale 
market rate; 

(f) the purchase of or the agreement to purchase 
services in a reasonable amount at the current 
market rate; 

(g) the payment of a reasonable service charge to the 
issuer of a credit card by an establishment accept
ing or honouring the credit card, or 

(h) the payment, directly or indirectly of a franchise 
fee which, on an annual basis, does not exceed 
$1000; 
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"franchisor" means a person who grants a franchise and 
includes a sub-franchisor when exercising his rights under 
an area franchise; 

"officer" means the chairman or a vice-chairman of the 
board of directors, the president, vice-president, secretary, 
assistant secretary, treasurer, assistant treasurer or general 
manager of a corporation, or any other person designated 
an officer of a corporation by by-law or similar authority; 

"sale" includes 

(a) an offer for sale or disposition of, or other deal
ing in, or a solicitation in respect of a franchise 
for valuable consideration whether the terms of 
the payment are by instalment or otherwise, or 
any attempt to do any of the foregoing, or 

(b) any act, advertisement, conduct or negotiation, 
directly or indirectly in furtherance of any of the 
activities referred to in clause (a); 

"sub-franchisor" means a person to whom an area franchise 
is granted. 

(2) A corporation shall be deemed to be an affiliate of 
another corporation if one of them is the subsidiary of the 
other or if both are subsidiaries of the same corporation or if 
each of them is controlled by the same person. 

(3) A corporation shall be deemed to be controlled by 
another person or persons if 

(a) equity shares of the corporation carrying more 
than fifty per cent of the votes for the election of 
directors are held, otherwise than by way of secu
rity only, by or for the benefit of that other person 
or persons; and 

(b) the votes carried by those shares are sufficient, if 
exercised, to elect a majority of the board of 
directors of the corporation. 

(4) A corporation shall be deemed to be a subsidiary of 
another corporation if 

(a) it is controlled by 

(i) that other, 

1 27 



UNIFORM LAW CONFERENCE OF CANADA 

(ii) that other and one or more corporations 
each of which is controlled by that other, or 

(iii) two or more corporations each of which is 
controlled by that other; or 

(b) it is a subsidiary of a corporation that is that 
other's subsidiary. 

(5) A corporation shall be deemed to be another's hold
ing corporation or parent corporation if that other is its 
subsidiary. 

H1th·et 2 .  The waiver of any provision of this Act i s  void .  

Appliwtion 

Statement oj 
nra/et ia/facl5 

PART II 
DISCWSURE 

3 .  This part applies if 

(a) an offer to sell or a sale in a franchise is made in 
the Province, 

(b) an offer to purchase a franchise is accepted in the 
Province, 

(c) the franchisee is domiciled or ordinarily resident 
in the Province, 

(d) the franchise business will be operated in the 
Province, 

(e) an offer to sell the franchise is made from the 
Province, or 

(f) an offer to sell or an offer to purchase the fran
chise is accepted by communicating the accept
ance to a person in the Province either directly or 
through an agent in the Province. 

4. ( 1)  A franchisor shall supply each prospective franchisee 
with a statement of material facts at least ten days , exclusive 
of Saturdays, Sundays or holidays , before 

(a) a franchise agreement is entered into by the pro
spective franchisee; or 
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(b) any consideration is received by or on behalf of 
the franchisor. 

(2) A franchisor shall forthwith advise a prospective 
franchisee of a material adverse change arising before the 
franchise agreement is entered into that makes contrary or 
misleading any statement in the statement of material facts 
provided to the franchisee . 

(3) For the purpose of this section, when a statement of 
material facts is sent by prepaid mail, the statement of 
material facts shall be deemed to be received in the ordinary 
course of mail by the p�rson to whom it was addressed. 

( 4) The receipt of a statement of material facts by a 
person who is acting as agent of, or who thereafter com
mences to act as agent of, the prospective franchisee with 
respect to the purchase of a franchise referred to in subsec
tion (1)  is , for the purpose of this section, receipt by the 
prospective franchisee as of the date on which the agent 
received the statement of material facts . 

(5) For the purpose of this section, a person shall not be 
considered to be acting as agent of the franchisee unless the 
person is acting solely as the agent of the franchisee with 
respect to the franchise agreement in question and has not 
received and has no agreement to receive compensation 
from or on behalf of the franchisor with respect to the 
franchise agreement. 

5 .  (1) The statement of material facts shall contain the contents of • • • Statement of followmg mformatiOn: Matetial Facts 

(a) the name of the franchisor, the name under which 
the franchisor is doing or intends to do business 
and the name of any associate that will engage in 
business transactions with the franchisee; 

(b) the franchisor's principal business address and 
the name and address of his agent for service in 
the Province; 

(c) the business form of the franchisor, whether cor
porate, partnership or otherwise;  

(d) a copy of the most recent audited financial state
ment of the franchisor; 
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(e) the business experience of the franchisor, includ
ing the length of time the franchisor 

(i) has conducted a business of the type to be 
operated by the franchisee, 

(ii) has granted franchises for that business, and 

(iii) has granted franchises in other lines of busi
ness ; 

(f) a copy of a typical franchise agreement proposed 
for use or in use in the Province; 

(g) a statement of the franchise fee charged, the pro
posed application of the proceeds of the fee by 
the franchisor and the formula by which the 
amount of the fee is determined if the fee is not 
the same in all cases, together with a notation 
concerning the existence of any continuing royal
ties; 

(h) a statement describing any payments or fees other 
than franchise fees that the franchisee is required 
to pay to the franchisor, including royalties and 
payments or fees that the franchisor collects in 
whole or in part on behalf of third parties, and 
the names of the third parties; 

(i) a statement indicating whether the cash invest
ment required for the franchise business covers 
payment for fixtures and equipment; 

(j) a statement of the conditions under which 

(i) the franchisee may withdraw from the fran
chise agreement, 

(ii) the franchise agreement may be rescinded, 
(iii) the franchise agreement may be terminated, 
(iv) the renewal of the franchise agreement may 

be refused, or 
(v) the franchise business may be repurchased 

at the option of the franchisor; 

(k) a statement as to whether the franchisee is able to 
sell the franchise business and, if so, what condi
tions, if any, attach to the sale; 
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(1) a statement as to whether, by the terms of the 
franchise agreement or by other device or prac
tice, the franchisee is required to purchase from 
the franchisor or his designate, services, supplies, 
products , fixtures or other goods relating to the 
establishment or operation of the franchise busi
ness together with a description of them; 

(m)a statement as to whether the services, supplies, 
products, fixtures, or other goods relating to the 
establishment or operation of the franchise busi
ness are available from sources other than the 
franchisor; 

(n) a statement as to whether, by the terms of the 
franchise agreement or other device or practice, 
the franchisee is limited in the goods or services 
that may be offered by him to his customers; 

(o) a statement as to whether the franchisor has, by 
contract, agreement� arrangement or otherwise, 
agreed with a third party that the products or 
services of the third party will be made available 
to the franchisee on a discount or bonus basis; 

(p) a statement of the terms and conditions of any 
financing arrangements that are offered directly 
or indirectly by the franchisor or his associate; 

(q) a statement of any past or present practice of or 
any intent of the franchisor to sell, assign or 
discount to a third party any note, contract or 
other obligation of the franchisee in whole or in 
part; 

(r) if any statement of estimated or projected fran
chisee earnings is made or is to be made to the 
franchisee, the data on whieh it is based; 

(s) a statement as to whether franchisees receive any 
exclusive rights or territory and if so, the extent 
thereof; 

(t) a statement indicating whether the franchisee is 
required to participate in a promotion or public
ity campaign sponsored by the franchisor; . 
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(u) a statement as to whether the benefit of any pat
ent or liability insurance protection of the fran
chisor is extended to the franchisee; 

{v) a statement as to whether any procedure has been 
adopted by the franchisor for the settlement of 
disputes between the franchisor and franchisee; 

{w) a statement as to whether the franchisor provides 
continuing assistance in any form to the franchi
see and, if so, the nature, extent and cost of the 
assistance; 

(x) a list of other franchisees operating in the Prov
ince and if no such franchisees exist, a list of the 
franchisees operating in the next closest jurisdic
tion; and 

(y) a copy of this Act. 

(2) If a solicitor, auditor, accountant, engineer, appraiser 
or any other person is named as having prepared or certified 
any part of a statement of material facts, the written consent 
of that person to the inclusion of any report or valuation 
shall be included in the statement of material facts .  

(3) The consent of an auditor or accountant referred to in 
subsection (2) 

(a) shall refer to the report required to be made by 
him under the regulations, stating the date of it 
and the dates of the financial statements on 
which the reports are made; and 

(b) shall contain a statement that he has read the 
statement of material facts and that the informa
tion contained in the statement, which is derived 
from the financial statements contained in the 
statement of material facts or that is within his 
knowledge, is ; in his opinion, presented fairly 
and is not misleading. 

{4) If a person referred to in subsection (2) 

{a) has, directly or indirectly, received or expects to 
receive any interest, direct or indirect, in the prop
erty of the franchisor or an affiliate, or 
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(b) beneficially owns, directly or indirectly, any secu
rities of the franchisor or an affiliate, 

that interest or ownership shall be disclosed in the statement 
of material facts. ., 

(5) If a person referred to in subsection (2) is or is 
expected to be elected, appointed or employed as a director, 
officer or employee of the franchisor or an affiliate, that 
fact shall be disclosed in the statement of material facts . 

6. (1) A sub-franchisor shall provide to a prospective fran- Sub-framhiso/ 

chisee a copy of the franchisor's statement of material facts,  
and the statement binds the sub-franchisor except as it may 
be varied in writing by the sub-franchisor. 

(2) The franchisor shall provide each sub-franchisor with 
sufficient copies of the statement of material facts to enable 
him to comply with this section. 

7. A franchisor shall at all times keep and maintain a Records 
complete set of books, records and accounts of his respec-
tive sales in the Province at his principal place of business 
within the Province shown on the statement of material 
facts . 

8 .  (1) A franchise agreement is not binding on the franchi- Withdrawa/from 

see if the franchisor receives writtep or telegraphic notice .r::r���!�, 
evidencing the intention of the franchisee not to ·be bound by 
the franchise agreement not later than midnight on the tenth 
day, exclusive of Saturdays, Sundays and holidays, after 
entering into the franchise agreement. 

(2) Subsection (1)  does not apply if the franchisee sells or 
otherwise transfers :beneficial ownership of the franchise, 
otherwise than to secure indebtedness, before the expiration 
of the time referred to in subsection (1). 

(3) The receipt of the notice referred to in subsection (1)  
by a person who acted as agent of the franchisor with respect 
to the sale of a franchise shall, for the purpose of this 
section, be receipt by the franchisor as of the date on which 
the agent received the notice. 
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(4) The onus of proving that the time for giving notice 
under subsection (1)  has expired is on the person from whom 
the franchisee agreed to purchase the franchise. 

9. ( 1 )  A franchisee, while he is still the owner of the fran
chise, may rescind a franchise agreement 

(a) if he was not supplied a statement of material 
facts in accordance with section 4; or 

(b) if the statement of material facts received by the 
franchisee, as of the date of entering into the 
franchise agreement, contains an untrue state
ment of a material fact or omits to state a material 
fact necessary in order to make any .statement 
contained therein not misleading in the light of 
the circumstances in which it was made. 

(2) No action shall be commenced under this section 
more than two years after 

(a) the statement of material facts is received by the 
franchisee, or 

(b)the franchise agreement is entered into, 

whichever is the later. 

(3) Subsection ( 1)(b) does not apply to an untrue state
ment of a material fact or an ommission to state a material 
fact 

(a) if the untruth of the statement or the fact of the 
omission was unknown to the person whose fran
chises are being offered by the statement of mate
rial facts and, in the exercise of reasonable 
diligence, could not have been known to that 
person; 

(b) if the statement or omission is disclosed in an 
amended statement of material facts and the 
statement was received by the franchisee; or 

(c) if the franchisee knew of the untruth of the state
ment or knew of the omission at the time he 
purchased the franchise. 

(4) The cause of action conferred by this section is in 
addition to and without derogation from any other right the 
franchisee may have at law. 
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PART III 
TERMINATION AND RENEWAL 

10. This Part applies 

(a) if the franchisee is domiciled in this Province or 
the franchise business is or has been operated in 
this Province; and 

(b) if the franchise agreement was entered into or 
renewed on or after . . . . . .  

App/i,alion 

1 1 .  {1)  In this section, "good cause" includes a failure of "guodamse " 
the franchisee to comply with any requirement of a franchise 
agreement after being given notice of the failure and a 
reasonable opportunity to comply. 

(2) Subject to this Act, no franchisor may terminate a 
franchise agreement prior to the expiration of its term, 
except for good cause. 

12. A franchise agreement may be terminated on immedi- Tm11ination 

ate notice and without an opportunity to correct if, during 
the period in which the franchise agreement is in effect , there 
occurs any of the following events that is relevant to the 
franchise agreement: 

{a) the business to which the franchise relates is de
clared bankrupt or judicially determined to be 
insolvent, all or a substantial part of the assets of 
the business are assigned to or for the benefit of 
any creditor or the franchisee admits his inability 
to pay his debts as they come due; 

(b) the franchisee abandons the franchise business by 
failing to operate the business for five consecutive 
days during which the franchisee is required to 
operate the business under the franchise agree
ment, or for any shorter period after which it is 
not unreasonable under the facts and circum
stances for the franchisor to conclude that the 
franchisee does not intend to continue to operate 
the franchise business, unless the failure to oper
ate is due to fire, flood, earthquake or other 
similar causes beyond the franchisee's control; 
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(c) the franchisor and franchisee agree in writing to 
terminate the franchise agreement; 

(d) the franchisee makes any material misrepresenta
tions relating to the acquisition of the franchise 
business; 

(e) the franchisee fails ,  for a period of ten days after 
notification of non-compliance, to comply with 
any enactment or municipal by-law applicable to 
the operation of the franchise; 

(f) the franchisee, after correcting any failure re
ferred to in clause (e), engages in the same non
compliance whether or not the non-compliance is 
corrected after notice; 

(g) the franchisee repeatedly fails to comply with one 
or more requirements of the franchise agreement, 
whether or not corrected after notice; 

(h) the franchise business or business premises of the 
franchisee are seized, taken over or foreclosed by 
a creditor, lienholder or lessor, if 

(i) a final judgment against the franchisee re
mains unsatisfied for thirty days, or 

(ii) execution has been made on the licence 
granted by the franchise agreement or on 
any property used in the franchise business, 
and it is not discharged within five days of 
the execution; 

(i) the franchisee engages in conduct that reflects 
materially and unfavourably on the operation 
and reputation of the franchise business or sys
tem; 

(j) the franchisee fails to pay any franchise fees or 
other amounts due to the franchisor or its affili
ate within fifteen days after receiving written no
tice that the fees are overdue; or 

(k) the franchisor makes a reasonable determination 
that continued operation of the franchise busi
ness by the franchisee will result in an imminent 
danger to public health or safety. 
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13 . (1) In addition to providing a franchisee with at least No/1-lenewal 

one hundred and eighty days prior written notice, a franchi-
sor may refuse to renew a franchise agreement under any of 
the following conditions: 

(a) during the one hundred and eighty days immedi
ately prior to the expiration of the franchise 
agreement the franchisor permits the franchisee 
to sell his business to a purchaser meeting the 
franchisor's current requirements for granting 
new franchises or, if the franchisor is not granting 
a significant number of new franchises, the cur
rent requirements for granting renewal fran
chises; 

(b) the refusal to renew is not for the purpose of 
converting the franchisee's business premises to 
operation by employees or agents of the franchi
sor for the franchisor's own account and, on the 
expiration of the franchise agreement, the fran-: 
chisor agrees notto seek to enforce any covenant 
of the franchisee not to compete with the franchi
sor or franchisees of the franchisor; 

(c) termination is permitted pursuant to section 12 or 
13 ;  

(d) the franchisor and the franchisee agree not to 
renew the franchise agreement; 

(e) the franchisor withdraws from distributing its 
products or services through franchises in the 
geographic market served by the franchisee, and 

(i) on the expiration of the franchise agree
ment, the franchisor agrees not to enforce 
any covenant of the franchisee not to com
pete with the franchisor or franchisees of the 
franchisor, 

(ii) the refusal to renew is not for the purpose of 
converting the business conducted by the 
franchisee pursuant to the franchise agree
ment to operation by employees or agents of 
the franchisor for the franchisor's own ac
count, and 
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(iii) where the franchisor determines to sell, 
transfer or assign its interest in a marketing 
premises occupied . by a franchisee whose 
franchise agreement is not renewed pursuant 
to this clause 

(A) the franchisor, during the one hundred 
and eighty day period after giving no
tice, offers the franchisee a right of first 
refusal of at least thirty days duration of 
an offer made in good faith by another 
to purchase such franchisor's interest in 
such premises , or 

(B) in the case of the sale, transfer or assign
ment to another person of the franchi
sor's interest in one or more other 
controlled marketing premises , the 
other person in good faith offers the 
franchisee a franchise on substantially 
the same terms and conditions currently 
being offered by the other person to 
other franchisees; or 

(f) the franchisor and the franchisee fail to agree to 
changes or additions to the terms and conditions 
of the franchise agreement, if the changes or 
additions would result in renewal of the franchise 
agreement on substantially the same terms and 
conditions on which the franchisor is then cus
tomarily granting renewal franchises or, if the 
franchisor is not then granting a significant num
ber of renewal franchises, the terms and condi
tions on which the franchisor is then customarily 
granting new franchises. 

(2) The franchisor may give the franchisee written notice 
of a date that is at least thirty days after the date of the 
notice, on or before which a proposed written agreement of 
the terms and conditions of the renewal franchise shall be 
accepted in writing by the franchisee. 

(3) Notice under subsection (2), when given not less than 
one hundred and eighty days before the end of the franchise 
term, may state that in the event of failure of such accept-
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ance by the franchisee, the notice shall be deemed a notice of 
intention not to renew at the end of the franchise term. 

14 .  (1) Nothing in section 13 prohibiis a franchisor from Exuption 

offering or agreeing before expiration of the current fran-
chise term to extend the term of the franchise for a limited 
period in order to satisfy the time of notice of non-renewal 
requirement of that section. 

(2) Nothing in clause 13(l)(b) prohibits a franchisor 
from exercising a right of first refusal to purchase the fran
chisee's business . 

1 5 .  All notices of termination or non-renewal required by Notices 

this Part 

(a) shall be in writing; 

(b) shall be sent by registered or certified mail, deliv
ered by telegram or personally delivered to the 
franchisee; a,nd 

(c) shall contain a statement of the intent to termi
nate or not to renew the franchise, as the case may 
be, and 

(i) the reasons for the termination or non-re
newal, and 

(ii) the effective date of the termination or non
renewal. 

16 .  ( 1)  Where a franchisor terminates or refuses to renew a Repurchaseof 

franchise agreement otherwise than in accordance with this inventory 

Part, the franchisor shall offer to repurchase from the fran-
chisee the franchisee's resaleable current inventory that 
meets the franchisor's present standards, that is required by 
the franchise agreement or commercial practice and that is 
held for use or sale in the franchised business at the lesser of 

(a) the fair wholesale market value, and 

(b) the price paid by the franchisee. 

(2) The franchisor shall not be liable for offering to 
purchase personalized items that have no value to the fran
chisor in the business in which it grants franchises. 
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17 .  The franchisor may offset against any repurchase offer 
made pursuant to section 16  any sums owed the franchisor 
or its affiliates by the franchisee pursuant to the franchise 
agreement or any ancillary agreement . 

18 .  Except as expressly provided, nothing in sections 16 
and 17 abrogates the right of a franchisee to bring an action 
under any other law. 

PART IV 
REGULATIONS 

19 .  The Lieutenant Governor in Council may make regula
tions 

(a) regulating the purchase and sale of franchises 
and the keeping of records relating to purchases 
and sales; 

(b) governing the keeping of accounts and records, 
the preparation and filing of financial statements 
of franchisors and the audit requirements with 
respect thereto; 

(c) prescribing the documents, reports, statements, 
agreements and other information that are re
quired to be furnished or delivered under this Act 
and the regulations and the form, content and 
other particulars relating to them; 

(d) prohibiting or otherwise regulating the distribu
tion of written or printed material by a person in 
respect of a franchise whether in the course of 
selling or otherwise; and 

(e) exempting, or providing for the exemption of, any 
person, goods , services or business or any class 
thereof from the operation of this Act. 

PART V 
ENFORCEMENT 

OJfell(es and Offences and penalties 
Penalties 

20. ( 1)  A person who 

(a) · in a statement of material facts makes a statement 
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(i) that, at the time and in the circumstances 
under which it is made, is false or misleading 
with respect to a material fact, or 

(ii) that omits to state a material fact, the omis
sion of whiCh makes the statement false or 
misleading, or 

(b) contravenes this Act or the regulations, 

is guilty of an offence and liable 

(c) to a fine of not more than $2,000 or to imprison
ment for a term of not more than one year, or to 
both, or 

(d) in the case of a corporation, to a fine of not more 
than $25,000. 

(2) No person is guilty of an offence under subsection 
(l)(a) if he establishes that he did not know that the state
ment was false or misleading and in the exercise of re�son
able diligence could not have known that the statement was 
false or misleading. 

(3) If a corporation is found guilty of an offence under 
subsection (1)  every director or officer of the corporation 
who authorized, permitted or acquiesced in the offence is 
also guilty of an offence and is liable to a fine of not more 
than $2,000 or to imprisonment for a term of not more than 
one year, or to both. 

21 . A prosecution under this Act may be commenced Limitation 
within one year after the commission of the alleged offence, petiod 

but not afterward. 
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(Voir page 32) 

WI UNIFORME SUR LES FRANCHISES 
PARTIE I 

Definition et Application 

1 .  (1) Les definitions qui suivent s 'appliquent a Ia presente 
loi . 
«associe» est assimile, lorsque employe pour indiquer un 
rapport avec une personne, a : 

a) une personne morale dont cette personne a, 
directernent ou indirectement, Ia propriete a titre 
beneficiaire d'actions ordinaires comportant plus 
de dix pour cent des droits de vote attaches a 
} 'ensemble des actions ordinaires de cette per
sonne morale qui sont alors en circulation; 

b) une corporation associee au sens de la Loi de 
l'imp6t sur le revenu (Canada); 

c) une personne morale affiliee; 

d) une fiducie ou une succession dans laquelle cette 
personne detient des droits ou a 1' egard de la
quelle elle agit en qualite de fiduciaire ou en 
qualite semblable; 

e) un parent ou un conjoint de cette personne ou un 
parent de ce conjoint qui, en pareil cas, vit sous le 
meme toit que cette personne; 

f) un membre d'une societe de personnes, d'un 
meme syndicat ou une merne fiducie. 

«contrat de franchise» Un contrat, une convention ou un 
arrangement ex pres ou irnplicite, oral ou ecrit, conclu par au 
moins deux personnes et en vertu duquel une personne 
rec;:oit une franchise. La presente definition exclut les con
trats , les conventions ou les arrangements conclus entre 
fabricants . 

«dirigeant» Le president ou un vice-president du conseil 
d'administration, le president, le vice-president, le secre
taire, le secretaire adjoint, le tresorier, le tresorier adjoint ou 
le directeur general d'une personne morale, ou toute autre 
personne consideree comme dirigeant d'une personne mo
rale en application de son reglement interieur ou d'une 
decision administrative. 
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«droit de franchise» Le prix qui est paye ou qu'il est convenu 
de payer en echange de l'octroi d'une franchise et, notam
ment : 

-

a) tout droit ou frais qu'un franchise doit payer ou 
convient de payer; 

b) toute somme versee en paiement de biens ou des 
services; 

c) tout service que le franchise doit rendre ou con
vient de rendre; 

d) tout pret, toute garantie ou autre contrepartie 
commerciale que le franchiseur peut, a sa discre
tion, exiger du franchise en echange du droit de se 
lancer en affaires en application d'un contrat de 
franchise. 

La presente definition exclut : 

e) l'achat d'une quantite raisonnable de biens ou 
) 'engagement d'acheter une quantite raisonnable 
de biens au cours actuel du marche de gros; 

f) l'achat d'une quanlite raisonnable de services ou 
1' engagement d' acheter une quantite raisonnable 
de services au cours actuel du marche; 

g) le paiement de frais raisonnables de gestion de 
compte a quiconque a delivre une carte de credit, 
par un etablissement qui accepte cette carte de 
credit; 

h) le paiement, directement ou indirectement, d'un 
droit de franchise qui, sur une base annuelle, ne 
depasse pas mille dollars . 

«franchise» Contre versement d'un droit de franchise, les 
deux droits suivants ou l'un d'entre eux : 

a) celui d'exploiter 

(i) l 'entreprise d'offrir, de vendre ou de distri
buer des biens et des services en application 
d'un plan ou d'un systeme de commerciali
sation prescrit ou controle par le franchi
seur, 

(ii) une entreprise qui est associe� a la marque 
de commerce, a la marque de services, a la 
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raison commerciale , au logotype, a publicite 
ou a tout symbole commercial representent 
le franchiseur oiu son assode; 

b) celui de vendre une franchise visee a l'alinea a) 
pour une region designee ou d' en negocier Ia 
vente. 

«franchise regionale» Le droit accorde conformement a un 
contrat de franchise de vendre une franchise, out d'en nego
cier Ia vente, au nom du franchiseur ou pour son compte. 
«franchise» La personne a qui une franchise est octroyee, y 
compris le sous-franchiseur. 
«franchiseur» La personne qui accorde une franchise. Lui 
est assimile le sous-franchiseur lorsque celui-ci exerce les 
droits qui sont les siens en vertu d'une franchise regionale. 
«SOUS-franchiseur» La personne a qui une franchise n!
gionale est octroyee. 

«vente» Selon le case : 

a) Ia vente, l'offre de vente ou la disposition a titre 
onereux d'une franchise ou de toute autre opera
tion, d'une sollicitation a titre onereux dont une 
franchise fait 1' objet, peu importe que le marche 
soit a temperament ou non, ou toute tentative de 
vendre ou de solliciter une franchise a titre one
reux, ou de realiser une operation interessant une 
franchise ou de disposer d'une franchise a titre 
onereux; 

b) l 'acte, la publicite, Ia conduite ou la negociation 
dont I' objet, direct our indirect, consiste a mener 
a bonne fin des operations visees a l'alinea a). 

(2) Une personne morale est reputee etre affiliee a une 
autre personne morale si l 'une d'elles est la filiale de I' autre 
ou si les deux sont les filiales de la meme personne morale ou 
si chacune d'elles est controlee par la meme personne. 

(3) Une personne morale est reputee etre controlee par 
une autre personne ou par d'autres personne� dans les cas 
suivants : 

a) cette autre personne ou ces autres personnes de
tiennent, ou sont beneficiaires, autrement qu'a 
titre de garantie seulement, des actions ordinaires 
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de la personne morale conferant plus de cin
quante pour cent des droits de vote pour 1' elec
tion des administrateurs; 

b) les droits de vote que conferent ces actions suffi
sent, s'ils sont exerces, a faire elire une majorite 
du conseil d'administration de la personne mo
rale. 

(4) Une personne morale est reputee etre la filiale d'une 
autre personne morale dans l'un ou l'autre des cas suivants : 

(a) elle est controlee, selon le cas : 

(i) par cette autre personne morale, 

(ii) par cette autre personne morale et par une 
ou plusieurs personnes morales dont cha
cune est controlee par cette autre personne 
morale, 

(iii) par deux ou plusieurs personnes morales 
dont chacune est controlee par cette autre 
personne morale; 

b) elle est la filiale d'une personne morale qui est Ia 
filiale de cette autre personne morale. 

(5) Une personne morale est reputee etre Ia societe de 
portefeuille ou Ia societe metre d'une autre personne morale 
si cette autre personne moraie est sa filiale. 

2. Est nulle toute convention derogeant aux dispositions de Derogation 
la presente loi. 

PARTIE II 
DIVULGATION 

3 .  La presente partie est applicable dans l'un ou l 'autre de Application 
cas suivants : 

a) l' offre de vente ou la vente d'un franchise se fait 
dans Ia province; 

b) l'offre d'achat de la franchise est acceptee dans la 
province; 

c) le franchise a son domicile dans la province out y 
est habituellement resident; 

145 



CONFERENCE SUR l?UNIFORMISATION DES LOIS AU CANADA 

Expose des fairs 
imporrants 

d) l'entreprise de franchise sera exploitee dans la 
province; 

e) l'offre de vendre la franchise se fait a partir de la 
province; 

f) l 'offre de vendre ou l'offre d'acheter la franchise 
est acceptee par communication de !'acceptation 
a une personne dans la province soit directement, 
soit par Pentremise d'un representant dans Ia 
province. 

4. ( 1 )  Le franchiseur doit fournir a chaque eventuel fran
chise un expose des faits importants au moins dix jours , a 
!'exclusion des samedis , des dimanches et des jours feries, 
avant : 

a) so it la conclusion par 1' eventuel franchise du con
trat de franchise; 

b) soit la reception d'une remuneration par le fran
chiseur ou pour son compte. 

(2) Le franchiseur doit prevenir sur-le-champ le fran
chise eventuel de tout changement important defavorable 
survenu avant la conclusion de contrat de franchise qui rend 
fausse ou trompeuse toute declaration contenue dans I' ex
pose des faits importants fourni au franchise. 

(3) Pour ! 'application du present article, l'expose des 
faits importants transmis par courrier affranchi est repute 
avoir ete re<;u par son destinataire dans le cours ordinaire de 
livraison du courrier. 

(4) La reception de ! 'expose des faits importants par 
quiconque agit comme representant ou qui commence aus
sitot apres a agir comme representant du franchise eventuel 
relativement a l'achat d'une franchise visee au paragraphe 
(1)  equivaut, pour }'application du present article, a la re
ception de l'expose par le franchise eventuel a la date ou son 
representant a re<;u cet expose. 

(5) Pour }'application du present article, nul n'est repute 
agir en qualite de representant du franchise, a moins qu' il 
n'agisse a ce titre qu'uniquement en ce qui a trait au contrat 
de franchise en question et qu'aucune remuneration directe 
ou indirecte ne lui soit versee par le franchiseur. 
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5 .  (1)  eexpose des faits importants doit comprendre les 
renseignements suivants : 

a) le nom du franchiseur, la denomination qu'il uti
lise ou qu'il compte utiliser pour exercer son com
merce et le nom de tout associe qui conclura des 
operations commerciales avec le franchise; 

b) la principale adresse commerciale du franchiseur, 
de meme que le nom et l'adresse de son represent
ant a des fins de significatoin d�ns la province; 

c) la forme juridique de l'entreprise du franchiseur, 
qu'il s'agisse d'une personne morale, d'une so
ciete ou d'une autre entite; 

d) un exemplaire du plus recent etat financier :verifie 
du franchiseur; 

e) ! 'experience que le franchiseur a acquise en af
faires y compris celle qu'il a obtenue depuis 
qu'il : 

(i) exploite une entreprise du genre de celle que 
le franchise doit diriger, 

(ii) octroie des franchises pour cette entreprise, 

(iii) octroie des franchises pour d'autres genres 
d'entreprises; 

f) un exemplaire du contrat de franchise type pro
pose ou employe dans la province; 

g) une declaration des droits de franchise exiges, de 
la fa�on dont le franchiseur compte en utiliser le 
produit et de la formule employee pour fixer le 
montant des droits si celui-ci varie, de meme 
qu'une declaration portant sur }'existence de re
devances a payer; 

h) une declaration des sommes ou des droits, outre 
les droits de fran�hise, que le franchise est tenu de 
remettre au franr;:hiseur, y compris les redevances, 
les sommes ou les droits que le franchiseur re
couvre pour le compte d'un ou de plusieurs tiers, 
de meme que le nom de ces tiers; 

i) une declaration precisant si la mise de fonds pour 
I' octroi d'une franchise couvrent les installation� 
et le materiel; 
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j) les conditions selon lesquelles : 

(i) le franchise peut denoncer le contrat de fran-
chise, 

(ii) le contrat de franchise peut etre annuie, 

(iii) le contrat de franchise peut etre resilie, 

(iv) le renouvellement du contrat de franchise 
peut etre refuse, 

(v) l'entreprise de franchise peut etre rachetee 
au gre du franchiseur; 

k) une declaration precisant si le franchise peut ven
dre l'entreprise de franchise et, le cas echeant, les 
conditions auxquelles cette vente est assujetti�; 

1) u:ne declaration precisant si les conditions du con
trat ou l'usage exigent que le franchise achete du 
franchiseur ou de son representant des services, 
des approvisionnements, des produits, des instal
lations ou d' autres biens necessaires a la mise sur 
pied ou a ! 'exploitation de l'entreprise de fran
chise et, le cas echeant, leur description; 

m) une declaration precisant si les services, les ap
provisionnem�nts, les produits, les installations 
ou les autres biens necessaires a la mise sur pied 
ou a ! 'exploitation de l'entreprise de franchise 
peuvent etre obtenus d'autres sources ; 

n) une declaration precisant si les conditions du con
trat ou l'usage imposent des limites en ce qui a 
trait aux biens et aux services que le franchise 
peut offrir a ses clients; 

o) une declaration precisant si le franchiseur est 
convenu par contrat ou par convention avec un 
ou plusieurs tiers d'offrir les produits ou les serv
ices de ces tiers au franchise suivant un systeme 
d'escompte ou de prime; 

· · 

p) les conditions auxquelles est assujetti tout projet 
de financement offert directement ou indirecte
ment par le franchiseur ou son assode; 

q) une declaration precisant si le franchiseur a Pha
bitude ou !'intention de vendre, de ceder ou d'es-
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compter a un tiers la totalite ou une partie d'une 
obligation du franchise; 

r) s'il doit y avoir une declaration des revenus de 
franchise estimatifs ou projetes a faire au fran
chise, les donnees sur lesquelles cette declaration 
est fondee; 

s) une declaration precisant si les franchises ont des 
droits ou des territoires exclusifs et, le cas 
echeant, l 'etendue de ceux-ci; 

t) une declaration precisarit si le franchise doit par
ticiper a une campagne de publicite parrainee par 
le franchiseur; 

u) une declaration precisant si le franchise a droit 
aux a¥antages et a Ia protection decoulant des 
brevets et des contrats d;assurance-responsabilite 
du franchiseur; 

v) une declaration precisant si le franchiseur a 
adopte une procedure pour regler ses differends 
avec le franchise; 

w) une declaration precisant si le franchiseur ap
porte au franchise une assistance sur une base 
reguliere et, le cas echeant, la nature, 1' etendue et 
le cout de cette assistance; 

x) la liste des franchises de la province et, s'il n'y en a 
aucun, Ia liste des franchises de Ia province Ia plus 
proche; 

y) un exemphiire de Ia presente loi .  

(2) Si un avocat, un verificateur, un comptable; un inge
nieur ou un evaluateur, ou toute autre personne, est designe 
comme ayant redige ou certifie une partie d'un expose de 
faits importants, cet expose doit contenir le consentement 
ecrit de la personne en question a !'inclusion de la partie qui 
lui est attribuee. 

(3) Le consentement d'un verificateur ou d'un compt
able mentionne au paragraphe (2) : 

a) vise le rapport qu'il doit faire en vertu des regle
ments et precise la date oil il a ete redige et la date\ 
des etats financiers quifont I' objet du rapport; 
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b) contient une declaration portant qu'il a lu ! 'ex
pose des faits importants et que les renseigne
ments qu'il contient, connus de lui ou tires des 
etats financiers inclus dans ! 'expose, sont, a son 
avis, presentes impartialement et ne sont pas 
trompeurs .  

(4) Si la  personne visee au paragraphe (2), selon le  cas : 

a) detient ou espere detenir un interet, direct ou 
indirect, dans les biens du franchiseur ou de l'une 
de ses filiales; 

b) detient des interets, directs ou in"'irects, dans des 
valeurs mobilieres appartenant au franchis�ur ou 
a l 'une de ses filiales. 

Ces interets doivent etre divulges dans l'expose des faits 
importants . 

(5) Si une personne visee au paragraphe (2) est ou sera 
vraisemblablement elue, nommee ou engagee a titre de diri
geant, adrninistrateur ou employe du franchiseur ou de 
l'une de ses filiales, l' expose des faits importants doit le 
mentionner. 

Le 6 .  (1) Le sous-franchiseur doit fournir au franchise even-
sous-franchiseur l . d . . tuel un exemp mre e I' expose des faits 1mportants du fran-

chiseur, le sous-franchiseur etant lie par cet expose, sauf 
dans la mesure oil il peut le modifier par ecrit. 

(2) Le franchiseur fournit au sous-franchiseur un num
bre suffisant d'exemplaires de I' expose des faits importants 
pour lui permettre de se conformer aux dispositions du 
present article. 

Dossiers 7 .  Le franchiseur tient et garde a jour, a son etablissement 
principal dans la province mentionne dans son expose des 
faits importants, un jeu complet de livres, de dossiers et de 
comptes relatifs a ses ventes dans la province. 

Retrau 8.  (1) Le contrat de franchise ne lie pas le franchise s'il fait 
parvenir au franchiseur un avis ecrit ou telegraphique attest
ant son intention de ne pas etre lie par le contrat de fran
chise, au plus tard a minuit le dizieme jour, a 1' exclusion des 
samedis, des dimanches et des jours feries, suivant la con
clusion du contrat de franchise. 
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(2) Le paragraphe ( 1 )  ne s'applique pas lorsque, avant 
I' expiration du delai mentionne, le franchise verid, cede ou 
transporte ses droits dans la franchise, autrement que pour 
garantir une dette. 

(3) La reception de l 'avis vise au paragraphe (1) par 
quiconque a agi en qualite de representant du franchiseur 
relativement a la vente de la franchise equivaut, pour 1' appli
cation du present artjcle, a la reception de 1' avis par le 
franchiseur a la date oil son representent a re<;u cet avis. 

( 4) II incombe a la personne de qui le franchise est 
convenu d'acheter la franchise de prouver !'expiration du 
delai fixe au paragraphe (1) .  

9. (1) Le franchise, lorsqu'il est encore proprietaire de la 
franchise, peut resilier le contrat de franchise : 

a) si ! 'expose des faits importants ne lui a pas ete 
donne en conformite avec I' article 4 ;  

, 
b) si l 'expose des faits impqrtants qu'il a re<;u con-

tient, a la date oil il a conclu le contrat de fran
chise, un faux expose d'un fait important ou 
omet de mentionner un fait important dont la 
mention est necessaire pour empecher qu'un des 
faits exposes soit trompeur, a la lumiere des Cir
constances dans lesquelles il en est fait mention. 

(2) Les actions intentees en vertu du present article se 
prescrivent par deux ans a compter de la plus recente des 
deux dates suivantes : 

a) celle de la reception par l'acheteur de !'expose des 
faits importants ; 

b) celle de la conclusion du contrat de franchise. 

(3) :Valinea ( l )b) ne s'applique pas a un faux expose d'un 
fait important ou a I' omission de mentionner un fait impor
tant si , selon le cas : 

a) la faussete de l'expose ou !'omission n'etaient pas 
connues de la personne dont les franchises sont 
offertes par le biais de I' expose des faits impor
tants et si , dans l 'exercice d'une diligence 
raisonnable, elles n'auraient pu etre connues 
d'elle; 
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b) ce faux expose ou cette omission sont rapportes 
dans un expose modifie des faits importants et ce 
expose modi fie a ete re<;u par Ie franchise; 

c) le franchise connaissait le faussete de ! 'expose ou 
etait au courant de I' omission lorsqu' il a achete la 
franchise. 

(4) La cause d'action conferee par le present article 
s' ajoute aux autres droits que la loi peut accorder au fran
chise, sans y deroger. 

PARTIE III 
RESILIATION ET RENOUVELLEMENT 

champ 10. La presente partie est applicable dans les cas suivants : 
d'app/itation 

a) le franchise est domicilie dans la province ou 
l'entreprise de franchise est exploitee ou a ete 
exploitee dans la province; 

b) le contrat de franchise a ete conclu ou renouvele 
le . . . . . . . . . . . . . . . . . . . . . .  ou apres cette date. 

Moti} va/able 1 1 .  (1)  Pour !'application du present article, est assimile a 
«motif valable» le defaut pour le franchise de se conformer 
aux exigences du contrat de franchise apres avoir re<;u avis 
du defaut et apres avoir eu une occasion convenable de s'y 
conformer. 

Resi/ialion 

(2) A moins de disposition contraire de la presente loi, 
aucun franchiseur ne peut resilier un contrat de franchise 
avant que celui-ci ne so it expire a moins qu 'il n' ait un motif 
valable de le faire. 

12. l!une ou l 'autre des situations suivantes, survenailt 
pendant la periode de validite du contrat de franchise et 
reliee a celui-ci, ouvre droit a sa resiliation sur avis immediat 
et sans possibilite de remedier a la situation, a savoir : 

a) l' entreprise a l' egard de laquelle la franchise est 
accordee est en faillite, est declaree insolvable par 
un tribunal, cede son actif ou une partie impor
tante de celui-ci a un creancier, ou le franchise 
reconna1t son incapacite de payer ses dettes a 
1'  echeance; 
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b) le franchise abaildonne l'entreprise de franchise 
en ne l 'exploitant pas pendant cinq jours conse
cutifs au cours desquels il est tenu de }'exploiter 
en vertu du contrat de franchise, OJ.I pendant une 
periode plus courte si les circonstances permet
tent au franchiseur de conclure que le franchise 
n'a pas l 'intention de continuer a exploiter l'en
trepris� de fr�nchise, a moin.s que le defaut d'ex
ploitation ne soit du a un incendie, a une 
inondation, a un tremblement de terre ou a une 
autre cause semblable independante de sa vo
lonte; 

c) le franchiseur et le franchise conviennent par 
ecrit de resilier le contrat de franchise; 

d) le franchise fait de fausses declarations impor
tantes relativement a }'acquisition de l'entreprise 
de franchise; 

e) le franchise omit, pour une periode de dix jours 
suivant la date de reception de l 'avis d'inobserva
tion, de se conformer a toute loi, ou a tout regle
ment municipal, applicable a I' exploitation de la 
franchise; 

f) le franchise recommence·, apres avoir remedie au 
defaut vise a 1' alinea e), a se rendre coupable de Ia 
meme inobservation, peu importe qu'il ait reme
die au defaut apres en avoir re�u avis ;  

g) le  franchise omet, a maintes reprises, de se con
former a une ou a plusieurs exigences du contrat 
de franchise, peu importe qu'il ait remedie a cette 
situation apres en avoir rec;u avis; 

h) l'entreprise de franchise ou les locaux ou elle est 
exploitee sont saisis ou repris par un creancier, un 
creancier privilegie ou un bailleur dans l'un ou 
1' autre des cas suivants : 

(i) le franchise ne respecte pas les exigences 
d'un jugement definitif dans les trente 
jours, 

(ii) une saisie a ete pratiquee sur le permis ac
corde en vertu du contrat de franchise ou sur 
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tout bien utilise en rapport avec l 'entreprise 
de franchise et elle n'est pas annulee dans les 
cinq jours suivant la date a laquelle elle a ete 
pratiquee; 

i) le franchise se com porte de fa9on a nuire consi
derablernent a 1' exploitation ou a la reputation de 
1' entreprise ou du systeme de franchise; 

j )  le  franchise ornet de payer tout droit de  franchise 
ou toute autre sornme due au franchiseur ou a sa 
filiale dans les quinze jours de Ia date de recep
tion d'un avis ecrit !'informant que les droits sont 
exigibles; 

k) le franchiseur conclut valablernent qu'il y a dan
ger imminent pour Ia sante ou la securite du 
public si le franchise continue d'exploiter l 'entre
prfse de franchise. 

Non- 1 3 .  ( 1)  Outre le preavis ecrit d'au moins cent quatre-vingts 
renouvel/ement 
du wmrat jours qu'il doit donner au franchise, le franchiseur peut 

refuser de renouveler un contrat de franchise si l'une des 
situations suivantes se presente : 

a) au cours des cent quatre-vingts j ours precedant 
}'expiration du contrat de franchise, le franchi
seur permet au franchise de vendre son entreprise 
a un acheteur qui repond aux exigences du fran
chiseur a ce moment-la pour 1' octroi de nouvelles 
franchises, ou si le franchiseur n' octroie pas un 
nombre important de nouvelles franchises, a un 
acheteur qui repond aux exigences du franchiseur 
a ce mornent-la pour le renouvellement de fran
chises; 

b) le ref us de renouveler n' est pas fait dans le but de 
transformer les locaux commerciaux du franchise 
de maniere a permettre l' exploitation de son en
treprise par des employes ou des rnandataires du 
franchiseur pour le compte de ce dernier et, a 
!'expiration du contrat de franchise, le franchi
seur convient de n' executer aucune convention du 
franchise dont le contrat de franchise n'a pas ete 
renouvele suivant laquelle le franchise s' engage a 
ne pas faire concurrence au franchiseur ou a ses 
franchises; 
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c) la resiliation est permise conformement aux artic
les 12 ou 13 ;  

d) le franchiseur e t  le  franchise conviep.nent de  ne 
pas renouveler le contrat de franchise; 

e) le franchiseur cesse de distribuer ses produits ou 
ses services au moyen de franchises dans la region 
geographique ou le franchise exploite son entre
prise et, 

(i) a !'expiration du contrat de franchise, le 
franchiseur convient de n' executer aucune 
convention du franchise dont le contrat de 
franchise n' a pas ete renouvele suivant la
quelle le franchise s'engage a ne pas faire 
concurrence au franchiseur ou aux fran
chises du franchiseur, 

(ii) le refus de renouveler n'est pas fait dans le 
but de transformer l 'entreprise exploitee par 
le franchise en vertu du contrat de franchise 
de maniere qu'elle soit exploitee par des em
ployes ou des rnandataires du franchiseur 
pour le compte de celui-ci, 

· (iii) dans le cas oil le franchiseur decide de ven
dre, de transferer ou de ceder son droit sur 
des locaux cornrnerciaux occtipes par un 
franchise dont le contrat de franchise n'est 
pas renouvele conformement avec la pre
sente disposition, 
(A) le franchiseur offre au franchise, au 

cours des cent quatre-vingts jours sui
vant la date de I' avis , le droit, pour une 
periode d'au moins trente jours, de re
fuser le premier une offre faite de bonne 
foi par une autre per so nne d' acheter le 
droit du franchiseur dans ces locaux, 

(B) dans le cas de la vente, du transfert ou de 
la cession a une autre personne du droit 
du franchiseur sur un ou plusieurs au
tres locaux corilmerciaux controles , 
cette autre personne offre de bonne foi 
au franchise une franchise dont les mo-
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Exception 

dalites sont a peu pres les memes que 
celles qu'elle offre ordinairement a 
d'autres franchises; 

f) le franchiseur et le franchise n'arrivent pas a s'en
tendre sur les modalites a modifier ou a ajouter 
au contrat de franchise a savoir, si ces modifica
tions ou adjonctions entralneront le renouvelle
ment du contrat de franchise suivant des 
modalites qui sont a peu pres les memes que celles 
suivant lesquelles le franchiseur renouvelle habi
tuellement des franchises a ce moment-la, ou si le 
franchiseur ne renouvelle pas un nombre impor
tant de franchises a ce moment-la, suivant les 
modalites habituellement prevues pour l'octroi 
de nouuvelles franchises. 

(2) Le franchiseur peut informer le franchise par ecrit de 
la date a laquelle celui-ci do it faire connaltre au franchiseur 
par ecrit s'il accepte ou non !'entente ecrite proposee sur les 
modalites d� renouvellement de la franchise, pourvu qu'il 
accorde au franchise un delai d'au. moins trente jours a 
compter de la date de cet avis. 

(3) Dans les cas ou il est donne au plus tard cent quatre
vingts jours avant !'expiration du contrat de franchise, l 'avis 
vise au paragraphe (2) peut preciser qu'il sera repute consti
tuer un avis de !'intention de ne pas renouveler le contrat de 
franchise a la date de son expiration si le franchise omet de 
faire connaitre son acceptation dans le delai prevu. 

14.  (1) I.:article 13 n'a pas pour effet d'empecher un fran
chiseur d' offrir ou de convenir, avant 1 '  expiration du contrat 
de franchise, de prolonger la duree de celui-ci pour une 
periode de temps limitee dans le but de satisfaire aux exi
gences que prevoit cet article en ce qui a trait au delai fixe 
pour le non-renouvellement. 

(2) I.:alinea 13(1)b) n'a pas pour effet d'empcher un 
franchiseur d'exercer le droit de premiere offre d'achat de 
l 'entreprise du franchise. 

Avis 1 5 .  Les avis de resiliation ou de non-renouvellement vises a 
la presente partie 

a) sont faits par ecrit; 
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b) sont expedh!s par courrier recommande ou certi
fie, telegraphies ou remis personnellement au 
franchise; 

c) exposent, selon le cas, I' intention de resilier ou de 
ne pas renouveler la franchise 

(i) ainsi les motifs de la reesiliation ou du non
renouvellement, 

(ii) la date a compter de laquelle la resiliation ou 
le non-renouvellement s'applique. 

16. (1)  Si un franchiseur resilie ou refuse de renouveler un Rachat du stock 

contrat de franchise sans se conformer aux dispositions de la 
presente partie, le franchiseur doit offrir de racheter du 
franchise Ia partie du stock courant de ce dernier qui peut 
etre revendue, qui respecte les normes actuelles du franchi-
seur et qui est detenue conformement au contrat de fran- · 
chise ou aux usages commerciaux dans le but d'etre utilisee 
ou vendue par l'entreprise franchisee; le prix d'achat que le 
franchiseur doit payer est egal au moins eleve des deux 
montants suivants : 

a) la juste valeur marchande dans le cas d'une vente 
en gros; 

b) le prix paye par le franchise. 

(2) Le franchiseur n'est pas tenu d\>ffrir d'acheter les 
articles personnalises qui n' ont aucune valeur pur lui dans le 
cadre de l'entreprise pour laquelle il octroie des franchises. 

17 .  Le franchiseur peut deduire de toute offre d' achat, compensation 

faite en conformite avec 1' article 16, toutes les sommes que le 
franchise doit au franchiseur ou a ses filiales conformement 
au contrat de franchise ou a tout contrat qui en decoule. 

18 .  Sauf disposition expresse, les dispositions des articles 
16 et 17 n'ont pas pour effet de porter atteinte au droit du 
franchise d'intenter une action en justice en vertu d'une 
autre loi . 

PARTIE IV 
REGLEMENTS 

Application des 
autres lois 

19 .  Le lieutenant-gouverneur en conseil peut, par regie- Reglements 

ment : 
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a) reglementer l'achat et Ia vente des franchises et la 
tenue des dossiers se rapportant a ces operations; 

b) regir la tenue des comptes et des dossiers, la prep
aration et le depot des etats financiers des fran
chiseurs et les exigences qui s'y rapportent en 
matiere de v�rification; 

c) prescrire les documents, rapports, declarations, 
accords et autres renseignements qui doivent etre 
fournis ou remis en vertu de la presente loi et de 
ses reglements d'application, ainsi que leur 
forme, leur contenu et les autres particularites qui 
s'y rapportent; 

d) prohiber ou, par ailleurs , reglementer la diffu
sion de toute documentation ecrite ou imprimee 
relative a une franchise, que ce soit au cours de Ia 
vente ou autrement; 

e) exempter ou prevoir ! 'exemption de toute per
sonne, de toute marchandise ou entreprise et de 
tout service, et de toute categorie de personnes, 
marchandises, entreprises et services de I' applica
tion de la presente loi. 

PARTIE V 
APPLICATION 

Infractions et peines 

Jnfractions et 20. (1) Est coupable d'une infraction et passible : 
peines 

a) soit d'une amende d'au plus 2 000 $ et d'une 
peine d'emprisonnement maximale de un an ou 
de l'une de ces peines, 

b) soit, lorsqu'il s'agit d'une personne morale, 
d'une amende maximale de 25 000 $,  

toute personne qui, selon le cas , 

c) dans un expose des faits importants fait une dec
laration qui, 

(i) au moment et dans les circonstances ou elle 
est faite, est fausse ou trompeuse relative
�ent a un fait important, 
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(ii) omet de mentionner un fait important, dont 
l'omission rend la declaration fausse ou 
trompeuse; 

d) enfreint la presente loi O'u ses reglerilents d'appJi
cation. 

(2) N'est pas coupable d'une infraction en vertu de I' ali• 
nea (l)a) quiconque etablit qu'il ignorait que la declaration 
etait fausse ou trompeuse et qu'il n'aurait pas pu le savoir 
dans l'exercice d'une diligence raisonnable. 

(3) Dans les cas oil une personne morale est reconnue 
coupable d'une infraction visee au paragraphe ( 1), ses diri
geailts et administrateurs qui ant autoris� ou permis !' in
fraction ou qui y ont acquiesce sont egalement coupables 
d'une infraction et passibles d'une amende maximale de 
2 000 $ et d'une peine d'emprisonnement maximale de un 
an, ou de l 'une de ces peines . 

21 . Les poursuites intentees en vertu de la presente loi se Prescription 
prescrivent par un an a partir de la perpetration de l'infrac-
tion reprochee. 
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(See page 32) 

French version of the Consolidation of the Uniform Acts of the 
Uniform Law Conference of Canada 

OBJECT. 

1 .  The object of this memorandum is to submit to the Uniform Law 
Section of the Uniform Law Conference of Canada, for examination 
and inclusion in the proceedings of the sixty-seventh annual meeting to 
be held in Halifax in 1985, a proposed French version of the contents of 
the loose-leaf volume of the Conference, entitled "Uniform Acts of the 
Uniform Law Conference of Canada Being a compilation of the Acts 
Prepared, Adopted and Presently Recommended by the Conference for 
Enactment by the Provinces and Territories of Canada". 

BACKGROUND 

2.  At the sixty-first annual meeting of the Uniform Law Conference 
of Canada held in Saskatoon in August 1979, the Executive, by resolu
tion, referred to the topic of the Translation of Uniform Acts into 
French to the Legislative Drafting Section. The Section thereafter re
solved that "a committee of the Section be formed for the purpose of 
considering item 6 of the agenda (Translation of Uniform Acts into 
French) and also item 7 (Uniform Drafting Techniques in French Lan
guage), and reporting to the Section, the committee to be composed of 
any members of the Section who wish to participate and meeting at 
times decided by the committee, including concurrently with meetings 
of  the Section!' 

3 .  A committee was set up as recommended. It was made up of a 
representative from Ontario, New Brunswick, Quebec and Canada. 
The report of the committee reads as follows : 

"With respect to the drafting of new uniform acts, we suggest that 
both the French and English versions be drafted at the same time, in 
close collaboration. 

The French version of an act should state the same rule of law as 
the English version, but according to the «genie de la langue fran-
9aise», should be of the highest quality and should keep the same 
general structure (division, sections, paragraphs ,  etc.) without being 
a word-for-word translation. 

The French draftsman should be provided with the same informa
tion and documentation as the English draftsman. 
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With respect to the presentation, we suggest that both versions be 
printed side by side so that they may be used more easily. 

With respect to uniform drafting techniques in French, we believe 
that once the inventory of acts already translated is complete and 
once some other acts are prepared in French, we will be in a position 
to prepare a list of conventions on the translation and drafting of 
acts in French. Those conventions will not necessarily be identical to 
what has been adopted in English by the Conference!' 

4. At the closing plenary session, the Chairman of the Legislative 
Drafting Section presented the following report which was adopted by 
the Conference: 

"In considering the question of publishing the Proceedings and 
the Consolidation of Uniform Acts in both the English and French 
languages, the Executive referred the matter of drafting Uniform 
Acts in the French language to the Legislation Drafting Section. 

The reference was dealt with by the Legislative Drafting Section at 
its meeting this year and the following resolutions were passed: 

RESOLVED to recommend that existing Uniform Acts, as selected and assigned 
for publications in both the English and French languages by the Uniform Law 
Section, be translated by the Legislative Drafting Section into French. 

RESOLVED that where possible draft Uniform Acts recommended to the Uniform 
Law Section be recommended for adoption in both the English and French l�n� 
guages. 

The Legislative Drafting Section also established a committee to 
study and report on procedures for the implementation of the two 
resolutions and for otherwise performing the function of the Section in 
respect of French drafting. 

The Executive has adopted the report of the Legislative Drafting 
Section and submits the recommendations to the Uniform Law Section 
for its consideration. 

5 .  The following year, in Charlottetown, the conference adopted the 
report of an ad hoc committee on this subject to the effect it had been 
agreed 

"that all uniform acts adopted by the Conference at this and subse
quent meetings stand referred to the appropriate committe� of the 
Legislative Drafting Sect�on to produce French versions of these 
Uniform Acts!' 

6 .  At Whitehorse, in the course of the sixty-third annual meeting of 
the Conference, it was resolved that the Report of a Committee respon-
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sible for producing French versions of Uniform Acts be received and 
printed in both languages in the Proceedings. That report, submitted by 
the Chairman of the Committee, reads as follows: 

"I am pleased to report to you on behalf of the Committee which I 
chair concerning the French version of the uniform statutes, a commit
tee composed of Jean Allaire, Michael Beaupre, Gerard Bertrand, J. 
Clarence Smith, Ray duPlessis, Bruno Lalonde, and Louis-Phillippe 
Pigeon. 

We have held lengthy discussions on the method of preparing the 
French version of the uniform statutes. 

We have selected several uniform statutes, most of which relate to 
administrative law and procedure, for presentation and approval at the 
Montebello conference next year. On the basis of this work, it will be 
possible to illusvate the procedure we recommend in preparing the 
French versions. 

The uniform statutes we have selected are as follows: 

1. Interpretation Act 

2. Interprovincial Subpoenas Act 

3. Crimina/ Injuries Compensation Act 

4. Conflict of Laws (Traffic Accidents) Act 

5. Child Status Act 

6. Extra-provincial Custody Orders Enforcement Act 

7. Regulations Act 

The Committee believes and recommends that henceforth, any deci
sion by the Section to the effect that a uniform bill be drawn up 
recommend that either Canada, New Brunswick, Ontario or Quebec 
participate in the formulation of this bill, in order to establish the 
French version concurrently. 

The Committee will undertake it� work with great enthusiasm in 
order to successfully carry out the mandate conferred upon it at the 1979 
Conference in Saskatoon!' 

7 .  At the 1982 Conference held at Montebello, Quebec, the Legisla
tive Drafting Section discussed the possibility of prepari�g drafting 
conventions for drafting in French and "determined that the adoption 
of such conventions was not possible until after further experience has 
been acquired". 
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8 .  At that meeting, the Legislative Drafting Section adopted the 
French version, prepared by Canada, of the Uniform Service of Process 
by Mail Act, the Uniform Foreign Judgments Act and the Uniform 
Statutes Act and referred them to the Uniform Law Section for adop
tion. It also approved, in both English and French ,  the Uniform Can
ada! UK Reciprocal Enforcement of Judgments Act and referred it to 
the Uniform Law Section for adoption. 

9.  At the 1983 annual meeting held in Quebec City, the Legislative 
Drafting Section discussed a draft French version of the "Transboun
dary Pollution Reciprocal Access Act" prepared by Canada, but did not 
report it. It adopted however, and so did later the Uniform Law Section, 
the French language version of the Criminal Injuries Compensation Act 
prepared also by Canada. 

10. At the Calgary Conference held in 1984, the Uniform Law Sec
tion adopted, in both English and French, the revision of the Uniform 
Interpretation Act, the new Uniform Products Liability Act, and the 
Uniform Contributory Fault Act. A draft French version of the new 
Franchise Act was also tabled with the English version, but was not 
studied. Moreover, the Commissioners from Canada and Manitoba 
submitted to the Legislative Drafting Section, in the form of proposals, 
a draft French version of a number of Uniform Acts. Finally, the 
Commissioners for Canada tabled as well a document entitled «Proto� 
cole de redaction legislative fran9aise». It was agreed by the Section that 
a Committee, composed of interested jurisdictions , would be struck to 
study those proposals, and that the Chairman of the Legislative Draft� 
ing Section would arrange for these jurisdictions to share the task of 
reviewing those draft French versions . 

PROBLEM 

1 1 . Progress in carrying out the wishes of the Uniform Law Section 
has been slow. There are at the present time some sixty-one uniform Acts 
in existence and six years after the establishment of a drafting commit� 
tee at the 1979 Saskatoon Conference, only seven of those Acts have a 
French version officially adopted by the Uniform Law Section. 

12. It is obvious that unless some positive action is taken it will take 
years before the Uniform Acts and other material contained in the 
loose-leaf volume of the Uniform Law Conference, entitled "Uniform 
Acts of the Uniform Law Conference of Canada being a compilation of 
the Acts Prepared, Adopted and Presently Recommended by the Con
ference for Enactment by the Provinces and Terr(tories of Canada" can 
be available in the French language. 
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1 3 .  It is to avoid that lengthy delay that Canada has completed this 
year, thanks to the Translation Bureau of the Secretary of State Depart
ment , the preparation, in the French language, of those Uniform Acts 
that were not included with the proposals tabled by Canada and Mani
toba at the Calgary Conference of 1984. Moreover, the historical notes, 
rules of procedure and other information contained in the loose-leaf 
volume of the Conference have also been prepared in French. 

14. For ease of reference, those texts, and those tabled last year as 
proposals, have been put together in the enclosed document entitled 
«Lois uniformes de Ia Conference canadienne de l'uniformisation du 
droit, recueil des lois preparees et adoptees par Ia Conference et recom
mandees par celle-ci pour adoption par les provinces et les territoires du 
Canada». 

POSSIBLE COURSES OF ACTION 

15 .  There are four possible courses of action open to the Uniform . 
Law Section, as follows: 

1) Continuation of the current method of dealing with the ques
tion 

This course of action would mean, for all practical purposes, that, 
based on the rate of progress so far, the work would be completed 
sometime in the 21st century, 

2) Referral to an equal number of proposals to interested jurisdic
tions, for study and a report for consideration at the 1987 
annual conference, and subsequent approval in accordance with 
the November 30th rule. 

3 Referral, on a contractual basis, of the proposals, to a special
ized institute or qualified jurilinguists, for review and a report 
for consideration at the 1987 annual Conference and subse
quent approval in accordance with the November 30th rule. 

4) Consideration and adoption of the enclosed proposals at the 
1985 annual Conference to be held in Halifax . 

PROPOSED SOLUTION 

16 .  Course of Action 4) above is favoured for the following reasons: 

(a) more than two-thirds of the existing Uniform Acts, plus a 
proposed French equivalent of the Canadian legislative drafting 
conventions , were tabled in 1984, thus affording interested ju
risdictions a year to examine them. 
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(b) as is the case for existing Uniform Acts in the English language, 
the French version that would thus be adopted could be periodi
cally examined with a view to improving it. 

CONCLUSIONS 

17 .  In view of the fact that the Uniform Law Section of the Uniform 
Law Conference of Canada has , many years ago , accepted the principle 
that its Uniform Acts should be available in both the English and French 
languages, it would seem desirable to put that decision into effect 
without further undue delay, bearing in mind that the adoption of the 
enclosed proposals by the Uniform Law Section and by the Uniform 
Law Conference would not preclude an ongoing review and improve
ment of those texts by interested jurisdictions. Nothing would be gained 
indeed by putting off the printing and adoption of the texts available 
and, indeed, one would not wish that it be said of the Conference that it 
is unable or unwilling to carry out its own decisions in timely fashion. 

RECOMMENDATIONS 

18 .  It is therefore recommended to the Uniform Law Section of the 
Uniform Law Conference of Canada that the document entitled «Lois 
uniformes de Ia Conference canadienne de l'uniformisation du droits 
recueil des lois preparees et adoptees par Ia Conference et recomman
dees par celle-d pour adoption par les provinces et territoires du Can
ada» be considered and adopted at the sixty-seventh meeting of the 
Uniform Law Conference of Canada to be held in Halifax in August 
1985 and that it be printed in, or appended to, the proceedings of that 
meeting. 

Gerard Bertrand, Q.C.  
Commissioner for Canada. 
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(Voir page 32) 

Version fran�aise de Ia Codification des lois uniformes de Ia 
Conference canadienne de l'uniformisation des lois 

OBJET. 

1 .  Le present memoire vise a soumettre a l'examen de la Section des 
lois uniformes de la Conference canadienne de l 'uniformisation des 
lois, pour approbation, le projet ci-joint de version francaise des «Lois 
uniformes de la Conference canadienne de l 'uniformisation des lois, 
recueil des lois preparees et adoptees par la conference et recomman
dees par celle-d pour adoption par les provinces et les territoires du 
Canada» et pour publication dans les actes de la soixante-septieme 
assemblee annuelle qui aura lieu a Halifax en 1985 . 

CONTEXTE 

2. Lors de la soixante et unieme assemblee annuelle de la Conference 
canadienne de l'uniformisation des lois , tenu� a Saskatoon en aofit 
1979, la direction de la conference a, par resolution, decide de soumettre 
a la Section de la redaction legislative la question de la traduction en 
fran(:ais des lois uniformes. La section a par la suite decide de creer un 
comite qui examinerait le point 6 (hi traduction en francais des lois 
uniformes) et le point 7 (les techniques pour l 'uniformisation de redac
tion en francais) de l'ordre du jour. Ce comite, compose des membres 
interesses de la section, reJeverait de celle-ci et se rencontrerait aux dates 
qu'il fixerait, avec possibilite de sieger en meme temps que la section s' il 
le souhaitait . 

3 .  Conformement a cette recommandation, un comite a ete etabli 
compose de representants de !'Ontario, du Nouveau Brunswick , du 
Quebec et du Canada. Dans son rapport, le co mite a expose ce qui suit : 

(Traduction) «En ce qui concerne la redaction des nouvelles lois 
uniformes, nous proposons que les versions francaise et anglaise 
soient redigees en meme temps et en etroite collaboration. 

La version francaise d'une loi devrait enoncer la meme regie de 
droit que la version anglaise; toutefois, pour etre de tres grande 
qualite, le texte doit respecter le «genie de la langue francaise» tout 
en conservant la meme structure generale que Ia version anglaise 
(division, articles , alineas , etc.) , sans en etre une traduction Iitteral e. 

Tant du cote francais qu'anglais, les rectacteurs devraient disposer 
des memes renseignements et documents . 
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Pour ce qui est de la presentation, nous suggerons que les deux 
versions soient imprimees en regard l'une de l'autre pour en faciliter 
la consultation. 

En ce qui concerne les techniques pour l'uniformisation de redac
tion en fran9ais , nous pourrons dresser une liste de conventions de 
traduction et de redaction de lois en fran9ais des que sera termine 
l 'inventaire des lois deja traduites et que certaines autres lois en 
fran9ais auront ete redigees. Ces conventions ne seront pas neces
sairement identiques a celles adoptees par la conference pour la 
redaction en anglais .»  

4. Lors de  la  seance pleniere de  cloture, le  president de  la  Section de 
la  redaction legislative, a presente le  rapport suivant, qui a ete adopte 
par la conference : 

(Traduction) 

«En ce qui concerne la publication des actes et de la codification 
des lois uniformes en fran9ais et en anglais, le bureau de direction a 
soumis a la Section de la redaction legislative la question de la 
redaction des lois uniformes en fran9ais . 

La Section de la redaction legislative a examine la question lors de 
son assemblee annuelle et a adopte les resolutions suivantes : 

QU'IL SOIT RESOLU de recommander que les lois uniformes existantes, choisies 
pour etre publiees en fran�ais et en ariglais par Ia Section des lois uniformes, soient 
traduites en franc;ais par Ia Section de la redaction legislative. 

QU'IL SOIT RESOLD de recommander, dans Ia mesure du possible, d'adopter en 
fran�ais en en anglais les projets de lois uniformes soumis a la Section des lois 
uniformes. 

· 

La Section de la redaction legislative a aussi cree un comite charge 
d'examiner les modalites de mise en oeuvre de ces deux resolutions, de 
rendre compte des progres accomplis , et enfin, d'assumer pour la 
section la redaction en fran9ais des lois uniformes. 

La direction a adopte le rapport de la Section de la redaction legisla
tive et en soumet les recommandations a l'examen de Ia Section de lois 
uniformes. » 

5 .  eannee suivante, a Charlottetown, la conference a adopte le 
rapport d'un comite ad hoc selon lequel il avait ete convenu : 

«que toutes les lois uniformes adoptees par la conference au cours 
de la presente assemblee et des assemblees ulterieures seraient 
soumises au comite approprie de la Section de la redaction legisla
tive afin d'en etablir la version fran9aise» . 
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6 .  A Whitehorse, lors de la soixante-troisieme assemblee annuelle de 
la conference, il a ete decide de publier dans les deux langues, dans les 
actes de la conference, le rapport du comite responsable de la prepara
tion de la version fran9aise des lois uniformes . Voici la teneur du rapport 
qui a alors ete soumis par le president du comite : 

«Au nom du comite dont je suis le president, il me fait plaisir de 
vous soumettre un rapport concernant la preparation de la version 
fran9aise des lois uniformes. Ce comite se compose de MM. Jean 
Allaire, Michael Beaupre, Gerard Bertrand,  J. Clarence Smith, Ray 
duPlessis, Bruno Lalonde et Louis-Philippe Pigeon.»  

Nous avons eu de Jongues discussions sur Ja fa9on de preparer la 
version fran9aise des lois uniformes. 

Nous avons choisi plusieurs lois uniformes, se rapportant pour la 
plupart au droit administratif et a la procedure, qui seront presen
tees et approuvees a la conference de Montebello l' an pro chain. 
Nous pourrons ensuite expliquer la methode que nous recomman
dons pour preparer la version franc;:aise des lois uniformes . 

Voici les lois uniformes qui ont ete choisies : 

1 .  Interpretation Act; 

2. Interprovincial Subpoenas Act; 

3. Criminal Injuries Compensation Act,· 

4. Conflict of Laws (Traffic Accidents) Act; 

5. Child Status Act; 

6. Extra-provincial Custody Orders Enforcement Act; 

7. Regulations Act. 

Le comite est d'avis et recommande que la section, lorsqu'elle decide 
de la redaction d'un pro jet de loi uniforme, propose d' obtenir la partici
pation du Canada, du Nouveau Brunswick, de !'Ontario ou du Quebec 
a fin d' en preparer parallelement la version franc;:aise. 

Le comite entreprendra son travail avec beaucoup d'enthousiasme 
a fin de bien s' acquitter du mandat qui lui a ete con fie a la conference de 
1979 a Saskatoon. » 

7 .  Lors de la conference de 1982 tenue a Montebello (Quebec), la 
Section de la redaction legislative a examine la possibilite de preparer 
des conventions de redaction legislative en fran9ais et a decide qu'il 
serait impossible de les adopter avant d'avoir acquis une plus vaste 
experience dans ce do maine. 
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8.  Lors de cette assemblee, Ia Section de la redaction legislative a 
adopte le projet de version fran<;aise, prepare par le Canada, des 
Dispositions uniformes sur Ia signification par courrier, de Ia Loi un
iforme sur les jugements etrangers ainsi que la Loi sur Ia /egislatio11; et les 
a soumises a Padoption de Ia Section des lois uniformes. Elle a egale
ment approuve les versions fran<;aise et anglaise de la Convention entre 
le Canada et le Royaume- Uni sur Ia reconnaissance reciproque et !'ex
ecution desjugements et I' a soumise a !'adoption de la Section du droit 
uniforme. 

9. Lors de l'assemblee annuelle de 1983 tenue a Quebec, Ia Section de 
Ia redaction legislative a examine la version fran<;aise proposee de la 
«Loi uniforme sur les droits de recours reeiproques contre Ia pollution 
transjrontaliere», preparee par le Canada mais n' a pas soumis de rap
port a ce sujet. Cependant, elle a adopte, tout comme l'a fait ulterieure
ment la Section des lois uniformes , la version fran<;aise de Ia Loi 
uniforme sur l 'indemnisation des victimes d 'actes criminels, egalement 
preparee par le Canada. 

10. A Ia conference de Calgary en 1984, Ia Section des lois uniformes 
a adopte les versions fran<;aise et anglaise de la revision de la Loi 
uniforme sur !'interpretation, la nouvelle Loi uniforme sur Ia responsa
bilite en matiere de produits defectueux ainsi que la Loi uniforme sur Ia 
faute contributive. Le Canada a aussi depose le pro jet de version 
jranr;aise de Ia Loi uniforme sur lesjranchises mais celui-ci n'a pas ete 
examine . Par ailleurs , les commissaires du Canada et du Manitoba ont 
soumis a la Section de la redaction legislative des projets de version 
fran<;aise d'un certain nombre de lois uniformes . Enfin, les commis
saires du Canada ont depose un document intitule «Protocole de redac
tion /egislative franr;aise». La section convenue, d' une part, que l'on 
confierait a un comite, compose de representants des gouvernements 
interesses, la tache d'examiner ces propositions et que, d 'autre part, 
l' on demanderait au president de la Section de la r·edaction legislative de 
veiller a ce que ces representants se partagent la tache d'examiner les 
pro jets de version fran<;aise deposes. 

PROBLEME 

11 . Les travaux pour mettre en oeuvre les voeux de Ia Section des lois 
uniformes progressent lentement. 11 existe actuellement soixante et une 
lois uniformes dont sept d'entre elles seulement ont une version fran
<;aise officiellement adoptee par la Section des lois uniformes , et ce six 
ans apres l' etablissement d'un comite de redaction lors de la conference 
de Saskatoon en 1979.  
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12 .  A ce rythme, a mains que certaines mesures precises ne soient 
prises, il faudra des annees avant d'avoir la version fran�aise des lois 
uniformes et des autres documents du recueil a feuilles mobiles de la 
Conference canadienne de l'uniformisation des lois , intitule : « Uni
form Acts of the Uniform Law Conference of Canada being a compila
tion of the Acts Prepared, Adopted and Presently Recommended by the 
Conference for Enactment by the Provinces and Territories of Canada». 

1 3 .  C'est pour eviter de longs retards que le Canada a termine cette 
annee, grace a Ia collaboration du Bureau de traduction de Secretariat 
d'Etat, la preparation de la version francaise de la presque totalite des 
lois uniformes qui ne faisaient pas partie des projets deposes a la 
conference de Calgary de 1984. Le Canada a egalement prepare cette 
annee la version francaise des notes historiques, des regles de procedure 
et des autres documents contenus dans le recueil a feuilles mobiles. 

14.  Pour en faciliter la consultation, ces textes de meme que les 
projets deposes l 'an dernier ont ete regroupes dans le document ci-joint 
initule : «Lois uniformes de Ia Conference canadienne de l 'uniformisa
tion des lois, recueil des lois preparees et adoptees par Ia conference et 
recommandees par celle-ci pour adoption par /es provinces et les terri
toires du Canada» . 

OPTIONS POSSIBLES 

1 5 .  Quatre options s 'offrent a la Section des lois uniformes : . 

1 )  Continuer d'utiliser la  methode actuelle. Or, au rythme oil vont 
les travaux, cela entrainerait, a toutes fins pratiques, la termi
naison des travaux au cours du 21 • siecle. 

2) Repartir egalement les projets entre les delegations interessees 
pour qu' elles les etudient et soumettent un rapport pour exam en 
a la conference annuelle de 1987; ces projets seraient ensuite 
approuves conformement a la regle du 30 novembre. Cette 
solution, qui a ete retenue l' an dernier, n' a donne aucun resultat 
pratique. 

3) Confier par contrat a un institut specialise ou a des jurilin
guistes familiers avec la Common Law !'etude du document ci
joint pour examen par la conference annuelle de 1987 ; les 
projets de loi seraient ensuite approuves conformement a la 
regie du 30 novembre. Cette methode entrainerait des frais de 
plusieurs milliers de dollars. 

4) Adopter le document ci-joint a la conference annuelle de 1 985, 
qui aura lieu a Halifax et le publier, soit dans les Actes de la 
conference, soit en annexe a ceux-ci . . 
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SOLUTION PROPOSEE 

16 .  Nous preferons I '  option 4 pour les raisons suivantes : 

a) A la conference de Calgary en 1984, la version fran9aise de plus 
des deux tiers des lois uniformes existantes a ete deposee ainsi 
que le projet de protocole de redaction legislative fran9aise, le 
pendant des ucanadian legislative drafting conventions". Les 
delegations interessees ont done eu suffisamment de temps pour 
faire l 'examen de ces documents. 

b) Comme c'est le cas pour la version anglaise des lois uniformes 
existantes , la version fran9aise, une fois adoptee, pourrait en
suite etre revue periodiquement en vue de la corriger ou de 
l'ameliorer. 

· · 

CONCLUSIONS 

1 7 .  Etant donne que la Section des lois uniformes de la Conference 
canadienne de l 'uniformisation des lois reconnait, depuis plusieurs 
annees, le principe que les lois uniformes doivent etre publiees en 
fran9ais et en anglais, il semblerait souhaitable de concretiser cette 
decision sans plus tarder par ! 'adoption des textes qui figurent au 
document ci-joint. Cela n'empecherait pas, tout au contraire, les dele
gations interessees d'examiner et d'ameliorer ces textes de fa9on con
tinue. En fait, il n'y a rien a gagner a retarder la publication et 
1' adoption des textes proposes, puis que tout autre retard pourrait faire 
croire que la conference est incapable ou refuse de mettre a execution ses 
propres decisions dans des delais raisonnables . 

RECOMMANDATIONS 

1 8 .  11 est done recommande, d'une part, que la Section des lois 
uniformes de la Conference canadienne de l'uniformisation des lois 
examine et adopte, a l'occas�on de sa soixante-septieme assemblee 
annuelle qui se tiendra a Halifax en aout 1985, le document intitule : 
«Lois uniformes de Ia Conference canadienne de l'uniformisation des 
lois, recueil des lois preparees et adoptees par la Conference et recom
mandee� par celle-ci pour adoption par les provinces et les terri to ires du 
Canada» et que d'autre part, ce document soit publie dans les Actes de 
la conference ou en annexe a ceux-ci . 

Gerard Bertrand, c.r. 
Commissaire pour le Canada. 

1 7 1  



APPENDIX G 

(See page 33) 

UNIFORM INTERNATIONAL SALE OF GOODS ACT 

1/lletple/ution 

Reque�t to 
Del l me 

Com•enrio11 in 
Folle  

Publiwtion 

1 .  In this Act , "Convention" means the United Nations 
Convention on Contracts for the International Sale of 
Goods set out in the Schedule. 

2. The (Minister of or ) 
shall request the Government of Canada to declare in ac
cordance with Article 93 of the Convention that the Conven
tion , except subparagraph ( 1)(b) of Article 1 of the 
Convention, extends to (enacting jurisdiction). 

3 .  On the coming into force of the Convention in accord
ance with Article 99 of the Convention, the Convention, 
except subparagraph (l)(b) of Article 1 of the Convention, 
applies in (enacting jurisdiction). 

4. The (Minister of or ) 
shall cause to be published in the Gazette the date the 
Convention comes into force in (enacting jurisdiction). 

This Au Plmti!s 5 .  Where there is conflict between this Act and any other 
enactment, this Act prevails . 

SCHEDULE 

UNITED NATIONS CONVENTION ON CONTRACTS FOR THE 
INTERNATIONAL SALE OF GOODS 

THE STATES PARTIES TO THIS CONVENTION, 

BEARING IN MIND the broad objectives in the resolutions adopted 
by the sixth special session of the General Assembly of the United 
Nations on the establishment of a New International Economic Order, 

CONSIDERING that the development of international trade on the 
basis of equality and mutual benefit is an important element in promot
ing friendly relations among States, 

BEING OF THE OPINION that the adoption of uniform rules 
which govern contracts for the international sale of goods and take into 
account the different social, economic and legal systems would contrib
ute to the removal of legal barriers in international trade and promote 
the development of international trade, 
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HAVE AGREED as follows: 

PART I 

SPHERE OF APPLICATION AND GENERAL PROVISIONS 

Chapter I 

SPHERE OF APPLICATION 

Article 1 
(1) This Convention applies to contracts of sale of goods between 

parties whose places of business are in different States: 
(a) when the States are Contracting States; or 
(b) when the rules of private international law lead to the applica

tion of the law of a Contracting State. 
(2) The fact that the parties have their places of business in different 

States is to be disregarded whenever this fact does not appear either 
from the contract or from any dealings between, or from information 
disclosed by, the parties at any time before or at the conclusion of the 
contract . 

(3) Neither the nationality of the parties nor the civil or commercial 
character of the parties or of the contract is to be taken into consider
ation in determining the application of this Convention. 

Article 2 

This Convention does not apply to sales: 
(a) of goods bought for personal, family or household use, unless 

the seller, at any time before or at the conclusion of the con
tract, neither knew nor ought to have known that the goods 
· were bought for any such use; 

(b) by auction;  
(c) on execution or otherwise by authority of law; 
(d) of stocks, shares, investment securities, negotiable instruments 

or money; 
(e) of ships, vessels, hovercraft or aircraft; 
(f) of electricity. 

Article 3 

(1) Contracts for the supply of goods to be manufactured or pro
duced are to be considered sales unless the party who orders the goods 
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undertakes to supply a substantial part of the materials necessary for 
such manufacture or production. 

(2) This Convention does not apply to contracts in which the prepon� 
derant part of the obligations of the party who furnishes the goods 
consists in the supply of labour or other services . 

Article 4 
This Convention governs only the formation of the contract of sale 

and the rights and obll.gations of the seller and buyer arising from such a 
contract . In  particular, except as otherwise expressly provided in this 
Convention, it is not concerned with: 

(a) the validity of the contract or of any of its provisions or of any 
usage; 

(b) the effect which the contract may have on the property in the 
goods sold . 

Article 5 

This Convention does not apply to the liability of the seller for death 
or personal injury caused by the goods to any person. 

Article 6 

The parties may exclude the application of this Convention or, sub
ject to article 12, derogate from or vary the effect of any of its provi
sions. 

Chapter II 

GENERAL PROVISIONS 

Article 7 
( 1 )  In the interpretation of this Convention, regard is to be had to its 

international character and to the need to promote uniformity in its 
application and the observance of good faith in international trade. 

(2) Questions concerning matters governed by this Convention 
which are not expressly settled in it are to be settled in conformity with 
the general principles on which it is based or, in the absence of such 
principles , in conformity with the law applicable by virtue of the rules 
of private international law. 

Article � 

( 1 )  For the purpose of this Convention statements made by and other 
conduct of a party are to be interpreted according to his intent where the 
other party knew or could not have been unaware what that intent was. 

174 



APPENDIX G  

(2) If the preceding paragraph is not applicable, statements made by 
and other conduct of a party are to be interpreted according to the 
understanding that a reasonable person of the same kind as the other 
party would have had in the same circumstances .  

(3) In . determining the intent of  a party or  the understanding a 
reasonable person would have had, due consideration is to be given to 
all relevant circumstances of the case including the negotiations, any 
practices which the parties have established between themselves, usages 
and any subsequent conduct of the parties . 

Article 9 

( 1 )  The parties are bound by any usage to which they have agreed and 
by any practices which they have established between themselves . 

(2) The parties are considered, unless otherwise agreed, to have 
impliedly made applicable to their contract or its formation a usage of 
which the parties knew or ought to have known and which in interna
tional trade is widely known to, and regularly observed by, parties to 
contracts of the type involved in the particular trade concerned. 

Article 10 

For the purposes of this Convention: 

(a) if a party has more than one place of business ,  the place of  
business is that which has the closest relationship to the con
tract and its performance, having regard to the circumstances 
known to or contemplated by the parties at any time before or 
at the conclusion of the contract; 

(b) if a party does not have a place of business, reference is to be 
made to his habitual residence. 

Article 11 

A contract of sale need not be concluded in or evidenced by writing 
and is not subject to any other requirement as to form. It may be proved 
by any means, including witnesses . 

Article 12 

Any provision of article 1 1 ,  article 29 or P�rt II of this Convention 
that allows a contract of sale or its modifications or termination by 
agreement or any offer, acceptance or other indication of intention to be 
made in any form other than in writing does not apply where any party 

1 75 



UNIFORf\1 LAW CONFERENCE OF CANADA 

has his place of business in a Contracting State which has made a 
declaration under article 96 of this Convention .  The parties may not 
derogate from or vary the effect of this article. 

Article 13 

For the purposes of this Convention "writing" includes telegram and 
telex. 

PART II 

FORMATION OF THE CONTRACT 

Article 14 

( 1 )  A proposal for concluding a contract addressed to one or more 
specific persons constitutes an offer if it is sufficiently definite and 
indicates the intention of the offeror to be bound in case of acceptance. 
A proposal is sufficiently definite if it indicates the goods and expressly 
or implicitly fixes or makes provision for determining the quantity and 
the price. 

(2) A proposal other than one addressed to one or more specific 
persons is to be considered merely as an invitation to make offers ,  unless 
the contrary is clearly indicated by the person making the proposal . 

Article 15 

(1)  An offer becomes effective when it reaches the offeree . 

(2) An offer, even if it is irrevocable, may be withdrawn if the 
withdrawal reaches the offeree before or at the same time as the offer. 

Article 16 

( 1 )  Until a contract is concluded an offer may be revoked if the 
revocation reaches the offeree before he has dispatched an acceptance. 

(2) However, an offer cannot be revoked: 

(a) if it indicates, whether by stating a fixed time for acceptance or 
otherwise, that it is irrevocable; or 

(b) if it was reasonable for the offeree to rely on the offer as being 
irrevocable and the offeree has acted in reliance on the offer. 

Article 17 

An offer, even if it is irrevocable, is terminated when a rejection 
reaches the offeror. 
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Article 18 

(1) A statement made by or other conduct of the offeree indicating 
assent to an offer is an acceptance. Silence or inactivity does not in itself 
amount to acceptance. 

(2) An acceptance of an offer becomes effective at the moment the 
indication of assent reaches the offeror. An acceptance is not effective if 
the indication of assent does not reach the offeror within the time he has 
fixed or, if no time is fixed, within a reasonable time, due account being 
taken of the circumstances of the transaction, including the rapidity of 
the means of communication employed by the offeror. An oral offer 
must be accepted immediately unless the circumstances indicate other
wise. 

(3) However, if, by virtue of the offer or as a result of practices which 
the parties have established between themselves or of usage, the offeree 
may indicate assent by performing an act, such as one relating to the 
dispatch of the goods or payment of the price, without notice to the 
offeror, the acceptance is effective at the moment the act is performed, 
provided that the act is performed within the period of time laid down in 
the preceding paragraph. 

Article 19 

(1)  A reply to an offer which purports to be an acceptance but 
contains additions, limitations or other modifications is a rejection of 
the offer and constitutes a counter-offer. 

(2) However, a reply to an offer which purports to be an acceptance 
but contains additional or different terms which do not materially alter 
the terms of the offer constitutes an acceptance, unless the offeror, 
without undue delay, objects orally to the discrepancy or dispatches a 
notice to that effect. If he does not so object, the terms of the contract 
are the terms of the offer with the modifications contained in the 
acceptance. 

(3) Additional or different terms relating, among other things, to the 
price, payment, quality and quantity of the goods, place and time of 
delivery, extent of one party's liability to the other or the settlement of 
disputes are considered to alter the terms of the offer materially. 

Article 20 

( 1 )  A period of time for acceptance fixed by the offeror in a telegram 
or a letter begins to run from the moment the telegram is handed in for 
dispatch or from the date shown on the letter or, if no such date is 
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shown, from the date shown on the envelope. A period of time for 
acceptance fixed by the offeror by telephone, telex or other means of 
instantaneous communication, begins to run from the moment that the 
offer reaches the offeree. 

(2) Official holidays or non-business days occurring during the per
iod for acceptance are included in calculating the period. However, if a 
notice of acceptance cannot be delivered at the address of the offeror on 
the last day of the period because that day falls on an official holiday or 
a non-business day at the place of business of the offeror, the period is 
extended until the first business day which follows . 

Article 21 

(1) A late acceptance is nevertheless effective as an acceptance if 
without delay the offeror orally so informs the offeree or dispatches a 
notice to that effect. 

(2) If a letter or other writing containing a late acceptance shows that 
it has been sent in such circumstances that if its transmission had been 
normal it would have reached the offeror in due time, the late accept
ance is effective as an acceptance unless, without delay, the offeror 
orally informs the offeree that he c;onsiders his offer as having lapsed or 
dispatches a notice to that effect. 

Article 22 

An acceptance may be withdrawn if the withdrawal reaches the 
offeror before or at the same time as the acceptance would have become 
effective. 

Article 23 

A contract is concluded at the moment when an acceptance of an 
offer becomes effective in accordance with the provisions of this Con
vention . 

Article 24 

For the purposes of this Part of the Convention, an offer, declaration 
of acceptance or any other indication of intention "reaches" the ad
dressee when it is made orally to him or delivered by any other means to 
pim personally, to his place of business or mailing address or, if he does 
not have a place of business or mailing address, to his habitual resi
dence. 
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PART III 

SALE OF GOODS 

Chapter I 

GENERAL PROVISIONS 

Article 25 

A breach of contract committed by one of the parties is fundamental 
if it results in such detriment to the other party as substantially to 
deprive him of what he is entitled to expect under the contract, unless 
the party in breach did not foresee and a reasonable person of the same 
kind in the same circumstances would not have foreseen such a 1:esult . 

Article 26 

A declaration of avoidance of the contract is effective only if made by 
notice to the other party. 

Article 27 

Unless otherwise expressly provided in this Part of the Convention, if 
any notice, request or other communication is given or made by a party 
in accordance with this Part and by means appropriate in the circum
stances, a delay or error in the transmission of the communication or its 
failure to arrive does not deprive that party of the right to rely on the 
communication. 

Article 28 

If, in accordance with the provisions of this Convention, one party is 
entitled to require performance of any obligation by the other party, a 
court is not bound to enter a judgement for specific performance unless 
the court would do so under its own law in respect of similar contracts of 
sale not governed by this Convention. 

Article 29 

(1) A contract may be modified or terminated by the mere agreement 
of the parties. 

(2) A contract in writing which contains a provision requiring any 
modification or termination by agreement to be in writing may not be 
otherwise modified or terminated by agreement. However, a party may 
be precluded by his conduct from asserting such a provisibn to the extent 
that the other party has relied on that conduct. 
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Chapter II 

OBLIGATIONS OF THE SELLER 

Article 30 

The seller must deliver the goods, hand over any documents relating 
to them and transfer the property in the goods, as required by the 
contract and this Convention. 

Section I 

Delivery of the goods and handing over of documents 

Article 31 

If the seller is not bound to deliver the goods at any other particular 
place, his obligation to deliver consists : 

(a) if the contract of sale involves carriage of the goods - in 
handing the goods over to the first carrier for transmission to 
the buyer; 

(b) if, in cases not within the preceding subparagraph, the contract 
relates to specific goods, or unidentified goods to be drawn 
from a specific stock or to be manufactured or produced, and 
at the time of the conclusion of the contract the parties knew 
that the goods were at, or were to be manufactured or produced 
at, a particular place - in placing the goods at the buyer's 
disposal at that place; 

(c) in other cases - in placing the goods at the buyer's disposal at 
the place where the seller had his place of business at the time of 
the conclusion of the contract. 

Article 32 

( 1 )  If the seller, in accordance with the contract or this Convention, 
hands the goods over to a carrier and if the goods are not clearly 
identified to the contract by markings on the goods, by shipping docu
ments or otherwise, the seller must give the buyer notice of the consign
ment specifying the goods. 

(2) If the seller is bound to arrange for carriage of the goods, he must 
make such contracts as are necessary for carriage to the place fixed by 
means of transportation appropriate in the circumstances and accord
ing to the usual terms for such transportation . 
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(3) If the seller is not bound to effect insurance in respect of the 
carriage of the goods, he must, at the buyer's request , provide him with 
all available information necessary to enable him to effect such insur
ance. 

Article 33 · 

The seller must deliver the goods: 

(a) if a date is fixed by or determinable from the contract, on that 
date; 

(b) if a period of time is fixed by or determinable from the con
tract, at any time within that period unless circumstances indi
cate that the buyer is to choose a date; or 

(c) in any other case, within a reasonable time after the conclusion 
of the contract . 

Article 34 

If the seller is bound to hand over documents relating to the goods, he 
must hand them over at the time and place and in the form required by 
the contract. If the seller has handed over documents before that time, 
he may, up to that time, cure any lack of conformity in the documents, if 
the exercise of this right does not cause the buyer unreasonable incon
venience or unreasonable expense. However, the buyer retains any right 
to claim damages as provided for in this Convention. 

Section II 

Conformity of the goods and third party claims 

Article 35 

(1 ) The seller must deliver goods which are of the quantity, quality 
and description required by the contract and which are contained or 
packaged in the manner required by the contract. 

(2) Except where the parties have agreed otherwise, the goods do not 
conform with the contract unless they: 

· 

(a) are fit for the purpose for which goods of the same description 
would ordinarily be used; 

{b) are fit for any particular purpose expressly or impliedly made 
known to the seller at the time of the conclusion of the con
tract, except where the circumstances show that the buyer did 
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not rely, or that it was unreasonable for him to rely, on the 
seller's skill and judgement; 

(c) possess the qualities of goods which the seller has held out to 
the buyer as a sample or model; 

(d) are contained or packaged in the manner usual for such goods 
or, where there is no such manner, in a manner adequate to 
preserve and protect the goods. 

(3) The seller is not liable under subparagraphs (a) to (d) of the 
preceding paragraph for any lack of conformity of the goods if at the 
time of the conclusion of the contract the buyer knew or could not have 
been unaware of such lack of conformity. 

Article 3ft 
(1) The seller is liable in accordance with the contract and this 

Convention for any lack of conformity which exists at the time when the 
risk passes to the buyer, even though the lack of conformity becomes 
apparent only after that time. 

(2) The seller is also liable for any lack of conformity which occurs 
after the time indicated in the preceding paragraph and which is due to a 
breach of any of his obligations , including a breach of any guarantee 
that for a period of time the goods will remain fit for their ordinary 
purpose or for some particular purpose or will retain specified qualities 
or characteristics .  

Article 37 

If the seller has delivered goods before the date for delivery, he may, 
up to that date, deliver any missing part or make up any deficiency in the 
quantity of the goods delivered, or deliver goods in replacement of any 
non-conforming goods delivered or remedy any lack of conformity in 
the goods delivered, provided that the exercise of this right does not 
cause the buyer unreasonable inconvenience or unreasonable expense. 
However, the buyer retains any right to claim damages as provided for in 
this Convention. 

Article 38 

(1)  The buyer must examine the goods , or cause them to be exam
ined, within as short a period as is practicable in the circumstances . 

(2) If the contract involves carriage of the goods, examination may 
be deferred until after the goods have arrived at their destination. 
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(3) If the goods are redirected in transit or redispatched by the buyer 
without a reasonable opportunity for examination by him and at the 
time of the conclusion of the contract the seller knew or ought to have 
known of the possibility of such redirection or redispatch, examination 
may be deferred until after the goods have arrived at the new destina
tion. 

Article 39 

(1)  The buyer loses the right to rely on a lack of conformity of the 
goods if he does not give notice to the seller specifying the nature of the 
lack of conformity within a reasonable time after he has discovered it or 
ought to have discovered it. 

(2) In any event, the buyer loses the right to rely on a lack of 
conformity of the goods if he does not give the seller notice thereof at 
the latest within a period of two years from the date on which the goods 
were actually handed over to the buyer, unless this time-limit is inconsis
tent with a contractual period of guarantee. 

Article 40 

The seller is not entitled to rely on the provisions of articles 38 and 39 
if the lack of conformity relates to facts of which he knew or could not 
have been unaware and which he did not .disclose to the buyer. 

Article 41 

The seller must deliver goods which are free from any right or claim 
of a third party, unless the buyer agreed to take the goods subject to that 
right or claim. However, if such right or claim is based on industrial 
property or other intellectual property, the seller's obligation is gov
erned by article 42. 

Article 42 

(1) The seller must deliver goods which are free from any right or 
claim of a third party based on industrial property or other intellectual 
property, of which at the time of the conclusion of the contract the seller 
knew or could not have been unaware, provided that the right or claim is 
based on industrial property or other intellectual property: 

(a) under the law of the State where the gonds will be resold or 
otherwise used, if it was contemplated by the parties at the time 
of the conclusion ofthe contract that the goods would be resold 
or otherwise used in that State; or 

1 83 



U NIFORM LAW CONFERENCE OF CANADA 

(b) in any other case, under the law of the State where the buyer has 
his place of business. 

(2) The obligation of the seller under the preceding paragraph does 
not extend to cases where: 

(a) at the time of the conclusion of the contract they buyer knew or 
could not have been unaware of the right or claim; or 

(b) the right or claim results from the seller's compliance with 
technical drawings, designs formulae or other such specifica
tions furnished by the buyer. 

Article 43 

( l )  The buyer loses the right to rely on the provisions of article 41 or 
article 42 if he does not give notice to the seller specifying the nature of 
the right or claim of the third party within a reasonable time after he has 
become aware or ought to have become aware of the right or claim. 

(2) The seller is not entitled to rely on the provisions of the preceding 
paragraph if he knew of the right or claim of the third party and the 
nature of it . 

Article 44 

Notwithstanding the provisions of paragraph (1 )  of article 39 and 
paragraph ( 1 )  of article 43, the buyer may reduce the price in accordance 
with article 50 or claim damages, except for loss of profit, if he has a 
reasonable excuse for his failure to give the required notice. 

Section Ill 

Remedies for breach of contract by the seller 

Article 45 

( I )  If the seller fails to perform any of his obligations under the 
contract or this Convention, the buyer may: 

(a) exercise the rights provided in articles 46 to 52; 
(b) claim damages as provided in articles 74 to 77 . 

(2) The buyer is not deprived of any right he may have to claim 
damages by exercising his right to other remedies. 

(3) No period of grace may be granted to the seller by a court or 
arbitral tribunal when the buyer resorts to a remedy for breach of 
contract . 
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Article 46 

(1)  The buyer may require performance by the seller of his obliga
tions unless the buyer has resorted to a remedy which is inconsistent 
with this requirement. 

(2) If the goods do not conform with the contract , the buyer may 
require delivery of substitute goods only if the lack of conformity 
constitutes a fundamental breach of contract and a request for substi
tute goods is made either in conjunction with notice given under article 
39 or within a reasonable time thereafter. 

(3) If the goods do not conform with the contract, the buyer may 
require the seller to remedy the lack of conformity by repair, unless this 
is unreasonable having regard to all the circumstances . A request for 
repair must be made either in conjunction with notice given under 
article 39 or within a reasonable time thereafter. 

Article 47 

(1) The buyer may fix an additional period of time of reasonable 
length for performance by the seller of his obligations. 

(2) Unless the buyer has received notice from the seller that he will 
not perform within the period so fixed, the buyer may not, during that 
period, resort to any remedy for breach of contract . However, the buyer 
is not deprived thereby of any right he may have to claim damages for 
delay in performance. 

Article 48 

( 1 )  Subject to article 49, the seller may, even after the date for 
delivery, remedy at his own expense any failure to perform his obliga
tions , if he can do so without unreasonable delay and without causing 
the buyer unreasonable inconvenience or uncertainty of reimbursement 
by the seller of expenses advanced by the buyer. However, the buyer 
retains any right to claim damages as provided for in this Convention. 

(2) If the seller requests the buyer to make known whether he will 
accept performance and the buyer does not comply with the request 
within a reasonable time, the seller may perform within the time indi
cated in his request . The buyer may not, during that period of time, 
resort to any remedy which is inconsistent with performance by the 
seller. 

(3) A notice by the seller that he will perform within a specified 
period of time is assumed to include a request, under the preceding 
paragraph, that the buyer make known his decision . 
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( 4) A request or notice by the seller under paragraph (2) or (3) of this 
article is not effective unless received by the buyer. 

Article 49 

( l )  The buyer may declare the contract avoided: 

(a) if the failure by the seller to perform any of his obligations 
under the contract or this Convention amounts to a fundamen
tal breach of contract ; or 

(b) in case of non-delivery, if the seller does not deliver the goods 
within the additional period of time fixed by the buyer in 
accordance with paragraph (1) of article 47 or declares that he 
will not deliver within the period so fixed. 

(2) However, in cases where the seller has delivered the goods, the 
buyer loses the right to declare the contract avoided unless he does so: 

(a) in respect of late delivery, within a reasonable time after he has 
become aware that delivery has been made; 

(b) in respect of any breach other than late delivery, within a 
reasonable time: 

(i) after he knew or ought to have known of the breach; 

(ii) after the expiration of any additional period of time fixed 
by the buyer in accordance with paragraph (1) of article 47 , 
or after the seller has declared that he will not perform his 
obligations within such an additional period; or 

(iii) after the expiration of any additional period of time indi
cated by the seller in a�xordance with paragraph (2) of 
article 48, or after the buyer has declared that he will not 
accept performance. 

Article SO 
If the goods do not con form with the contract and whether or not the 

price has already been paid, the buyer may reduce the price in the same 
proportion as the value that the goods actually delivered had at the time 
of the delivery bears to the value that conforming goods would have had 
at that time. However, if the seller remedies any failure to perform his 
obligations in accordance with article 37 or article 48 or if the buyer 
refuses to accept performance by the seller in accordance with those 
articles , the buyer may not reduce the price . 
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ArtiCle 51 

(1) If the seller delivers only a part of the goods or if only a part of 
the goods delivered is in conformity with the contract, articles 46 to 50 
apply in respect of the part which is missing or which does not conform. 

(2) The buyer may declare the contract avoided in its entirety only if 
the failure to make delivery completely or in conformity with the 
contract amounts to a fundamental breach of the contract. 

Article 52 

(1) If the seller delivers the goods before the date fixed, the buyer 
may take delivery or refuse to take delivery. 

(2) If the seller delivers a quantity of goods greater than that }XO
vided for in the contract, the buyer may take delivery or refuse to take 
delivery of the excess quantity. If the buyer takes delivery of all or part 
of the excess quantity, he must pay for it at the contract rate . 

Chapter III 

OBLIGATIONS OF THE BUYER 

Article 53 

The buyer must pay the price for the goods and take delivery of them 
as required by the contract and this Convention. 

Section I 

Payment of the price 

Article "54 

The buyer's obligation to pay the price includes taking such steps and 
complying with such formalities as may be required under the contract 
or any laws and regulations to enable payment to be made. 

Article 55 

Where a contract has been validly concluded but does not expressly or 
implicitly fix or make provision for determining the price, the parties 
are considered, in the absence of any indication to the contrary, to have 
impliedly made reference to the price generally charged at the time of 
the conclusion of the contract for such goods sold under comparable 
circumstances in the trade concerned.  
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Article 56 

If the price is fixed according to the weight of the goods, in case of 
doubt it is to be determined by net weight. 

Article 57 

( 1) If the buyer is not bound to pay the price at any other particular 
place, he must pay it to the seller: . 

(a) at the seller's place of business; or 

(b) if the payment is to be made against the handing over of the 
goods or of documents , at the place where the handing over 
takes place. 

(2) The seller must bear any increase in the expenses incidental to 
payment which is caused by a change in his place of business subsequent 
to the conclusion of the contract . 

Article 58 

(1)  If the buyer is not bound to pay the price at any other specific 
time, he must pay it when the seller places either the goods or docu
ments controlling their disposition at the buyer's disposal in accordance 
with the contract and this Convention. The seller may make such 
payment a condition for handing over the goods or documents. 

(2) If the contract involves carriage of the goods , the seller may 
dispatch the goods on terms whereby the goods , or documents control
ling their disposition, will not be handed over to the buyer except against 
payment of the price. 

(3) The buyer is not bound to pay the price until he has had an 
opportunity to examine the goods, unless the procedures for delivery or 
payment agreed upon by the parties are inconsistent with his having 
such an opportunity. 

Article 59 

The buyer must pay the price on the date fixed by or determinable 
from the contract and this Convention without the need for any request 
or compliance with any formality on the part of the seller. 

Section II 

Taking delivery 

Article 60 

The buyer's obligation to take delivery consists : 
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(a) in doing all the acts which could reasonably be expected of him 
in order to enable the seller to make delivery; and 

(b) in taking over the goods . 

Section III 

Remedies for breach of contract by the buyer 

Article 61 

(1)  If the buyer fails to perform any of his obligations under the 
contract or this Convention, the seller may:  

(a) exercise the rights provided in articles 62 to 65;  

(b) claim damages as provided in articles 74 to 77 . 

(2) The seller is not deprived of any right he may have to claim 
damages by exercising his right to other remedies . 

(3) No period of grace may be granted to the buyer by a court or 
arbitral tribunal when the seller resorts to a remedy for breach of 
contract. 

Article 62 

The seller may require the buyer to pay the price, take delivery or 
perform his other obligations , unless the seller has resorted to a remedy 
which is inconsistent with this requirement. 

Article 63 

( 1)  The seller may fix an additional period of time of reasonable 
length for performance by the buyer of his obligations. 

(2) Unless the seller has received notice from the buyer that he will 
not perform within the period so fixed, the seller may not, during that 
period, resort to any remedy for breach of contract. However, the seller 
is not deprived thereby of any right he may have to claim damages for 
delay in performance. 

Article 64 

(1)  The seller may declare the contract avoided: 

(a) if the failure by the buyer to perform any of his obligations 
under the contract or this Convention amounts to a fundamen
tal breach of contract; or 
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(b) if the buyer does not, within the additional period of time fixed 
by the seller in accordance with paragraph (1)  of article 63 , 
perform his obligation to pay the price or take delivery of the 
goods, or if he declares that he will not do so within the period 
so fixed. 

(2) However, in cases where the buyer has paid the price, the seller 
loses the right to declare the contract avoided unless he does so : 

(a) in respect of late performance by t}:le buyer, before the seller has 
become aware that performance has been rendered; or 

(b) in respect of any breach other than late performance by the 
buyer, within a reasonable time: 

(i) after the seller knew or ought to have known of the breach; 
or 

(ii) after the expiration of any additional period of time fixed 
by the seller in accordance with paragraph ( l )  of article 63 , 
or after the buyer has declared that he will not perform his 
obligations within such an additional period . 

Article 65 

( l )  If under the contract the buyer is to specify the form, measure
ment or other features of the goods and he fails to make such specifica
tion either on the date agreed upon or within a reasonable time after 
receipt of a request from the seller, the seller may, without prejudice to 
<!illY other rights he may have, make the specification himself in accord
ance with the requirements of the buyer that may be known to him. 

(2) If the seller makes the specification himself, he must inform the 
buyer of the details thereof and must fix a reasonable time within which 
the buyer may make a different specification. If, after receipt of such a 
communication, the buyer fails to do so within the time so fixed, the 
specification made by the seller is binding. 

Chapter IV 

PASSING OF RISK 

Article 66 

Loss of or damage to the goods after the risk has passed to the buyer 
does not discharge him from his obligation to pay the price, unless the 
loss or damage is due to an act or omission of the seller. 
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Article 67 

(1 ) If the contract of sale involves carriage of the goods and the seller 
is not bound to hand them over at a particular place, the risk passes to 
the buyer when the goods are handed over to the first carrier for 
transmission to the buyer in accordance with the contract of sale. If the 
seller is bound to hand the goods over to a carrier at a particular place, 
the risk does not pass to the buyer until the goods are handed over to the 
carrier at that place. The fact that the seller is authorized to retain 
documents controlling the disposition of the goods does not affect the 
passage of the risk. 

(2) Nevertheless, the risk does not pass to the buyer until the goods 
are clearly identified to the contract, whether by markings on the goods, 
by shipping documents, by notice given to the buyer or otherwise. 

Article 68 

The risk in respect of goods sold in transit passes to the buyer from 
the time of the conclusion of the contract . However, if the circum
stances so indicate, the risk is assumed by the buyer from the time the 
goods were handed over to the carrier who issued the documents em
bodying the contract of carriage. Nevertheless, if at the time of the 
conclusion of the contract of sale the seller knew or ought to have 
known that the goods had been lost or damaged and did not disclose 
this to the buyer, the loss or damage is at the risk of the seller. 

Article 69 

( 1 )  In cases not within articles 67 and 68, the risk passes to the buyer 
when he takes over the goods or, if he does not do so in due time, from 
the time when the goods are placed at his disposal and he commits a 
breach of contract by failing to take delivery. 

(2) However, if the buyer is bound to take over the goods at a place 
other than a place of business of the seller, the risk passes when delivery 
is due and the buyer is aware of the fact that the goods are placed at his 
disposal at that place. 

(3) If the contract relates to gQods not then identified, the goods are 
considered not to be placed at the disposal of the buyer until they are 
cleariy identified to the contract . 

Article 70 

If the seller has committed a fundamental breach of contract, articles 
67, 68 and 69 do not impair the remedies available to the buyer on 
account of the breach. 
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Chapter V 

PROVISIONS COMMON TO THE OBLIGATIONS OF THE 
SELLER AND OF THE BUYER 

Section I 

Anticipatory breach and instalment contracts 

Article 71 

( 1 )  A party may suspend the performance of his obligations if, after 
the conclusion of the contract, it becomes apparent that the other party 
will not perform a substantial part of his obligations as a result of: 

(a) a serious deficiency in his ability to perform or in his ere� 
ditworthiness; or 

(b) his conduct in preparing to perform or in performing the 
contract . 

(2) If the seller has already dispatched the goods before the grounds 
described in the preceding paragraph become evident , he may prevent 
the handing over of the goods to the buyer even though the buyer holds a 
document which entitles him to obtain them. The present paragraph 
relates only to the rights in the goods as between the buyer and the seller. 

(3) A party suspending performance, whether before or after dis� 
patch of the goods, must immediately give notice of the suspension to 
the other party and must continue with performance if the other party 
provides adequate assurance of his performance. 

Article 72 

(1)  If prior to the date for performance of the contract it is clear that 
one of the parties will commit a fundamental breach of contract , the 
other party may declare the contract avoided. 

(2) If time allows, the party intending to declare the contract avoided 
must give reasonable notice to the other party in order to permit him to 
provide adequate assurance of his performance . 

(3) The requirements of the preceding paragraph do no apply if the 
other party has declared that he will not perform his obligations. 

Article 73 

( 1 )  In the case of a contract for delivery of goods by instalments, if 
the failure of one party to perform any of his obligations in respect of 
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any instalment constitutes a fundamental breach of contract with re
spect to that instalment, the other party may declare the contract 
avoided with respect to that instalment. 

(2) If one party's failure to perform any of his obligations in respect 
of any instalment gives the other party good grounds to conclude that a 
fundamental breach of contract will occur with respect to future instal
ments, he may declare the contract avoided for the future, provided that 
he does so within a reasonable time. 

(3) A buyer who declares the contract avoided in respect of any 
delivery may, at the same time, declare it avoided in respect of deliveries 
already made or of future deliveries if, by reason of their interdepen
dence, those deliveries could not be used for the purpose contemplated 
by the parties at the time of the conclusion of the contract. 

Section II 

Damages 

Article 74 

Damages for breach of contract by one party consist of a sum equal 
to the loss , including loss of profit, suffered by the other party as a 
consequence of the breach . Such damages may not exceed the loss 

· which the party in breach foresaw or ought to have foreseen at the time 
of the conclusion of the contract, in the light of the facts and matters of 
which he then knew or ought to have known, as a possible consequence 
of the breach of contract. 

Article 75 

If the contract is avoided and if, in a reasonable manner and within a 
reasonable time after avoidance, the buyer has bought goods in replace
ment or the seller has resold the goods, the party claiming damages may 
recover the difference between the contract price and the price in the 
substitute transaction as well as any further damages recoverable under 
article 74. 

Article 76 

(1)  If the contraCt is avoided and there is a current price for the 
goods, the party claiming damages may, if he has not made a purchase 
or resale under article 7 5, recover the difference between the price fixed 
by the contract and the current price at the time of avoidance as well as 
any further damages recoverable under article 74. If, however, the party 
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claiming damages has avoided the contract after taking over the goods, 
the current price at the time of such taking over shall be applied instead 
of the current price at the time of avoidance. 

(2) For the purposes of the preceding paragraph, the current price is 
the price prevailing at the place where delivery of the goods should have 
been made or, if there is no current price at that place , the price at such 
other place as serves as a reasonable substitute, making due allowance 
for differences in the cost of transporting the goods. 

Article 77 

A party who relies on a breach of contract must take such measures as 
are reasonable in the circumstances to mitigate the loss, including loss 
of profit , resulting from the breach. If he fails to take such measures, the 
party in breach may claim a reduction in the damages in the amount by 
which the loss should have been mitigated. 

Section III 

Interest 

Article 78 

If a party fails to pay the price or any other sum that is in arrears , the 
other party is entitled to interst on it, without prejudice to any claim for 
damages recoverable under article 74. 

Section IV 

Exemptions 

Article 79 

( 1) A party is not liable for a failure to perform any of his obligations 
if he proves that the failure was due to an impediment beyond his control 
and that he could not reasonably be expected to have taken the impedi
ment into account at the time of the conclusion of the contract or to 
have avoided or overcome it or its consequences . 

(2) If the party's failure is due to the failure by a third person whom 
he has engaged to perform the whole or a part ofthe contract, that party 
is exempt from liability only if: 

(a) he is exempt under the preceding paragraph; and 
(b) the person whom he has so engaged would be so exempt if the 

provisions of that paragraph were applied to him. 
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(3) The exemption provided by this article has effect for the period 
during which the impediment exists. 

(4} The party who fails to perform must give notice to the other party 
of the impediment and its effect on his ability to perform. If the notice is 
not received by the other party within a reasonable time after the party 
who fails to perform knew or ought to have known of the impediment, 
he is liable for damages resulting from such non-receipt. 

(5) Nothing in this article prevents either party from exercising any 
right other than to claim damages under this Convention. 

Article 80 

A party may not rely on a failure of the other party to perform, to the 
extent that such failure was caused by the first party's act or omission. 

Section V 

Effects of avoidance 

Article 81 

(1} Avoidance of the contract releases both parties from their obliga
tions under it, subject to any damages which may be due .  Avoidance 
does not affect any provision of the contract for the settlement of 
disputes or any other provision of the contract governing the rights and 
obligations of the parties consequent upon the avoidance of the con
tract. 

(2} A party who has performed the contract either wholly or in part 
may claim restitution from the other party of whatever the first party 
has supplied or paid under the contract. If both parties are bound to 
make restitution, they must do so concurrently. 

Article 82 

(1)  The buyer loses the right to declare the contract avoided or to 
require the seller to deliver substitute goods if it is impossible for him to 
make restitution of the goods substantially in the condition in which he 
received them. 

(2) The preceding paragraph does not apply: 
(a) if the impossibility of making restitution of the goods or of 

making restitution of the goods substantially in the condition 
in which the buyer received them is not due to his act or 
omission; 
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(b) if the goods or part of the goods have perished or deteriorated 
as a result of the examination provided for in article 38 ;  or 

(c) if the goods or part of the goods have been sold in the normal 
course of business or have been consumed or transformed by 
the buyer in the course of normal use before he discovered or 
ought to have discovered the lack of conformity. 

Article 83 

A buyer who has lost the right to declare the contract avoided or to 
require the seller to deliver substitute goods in accordance with article 82 
retains all other remedies under the contract and this Convention . 

Article 84 

(1) If the seller is bound to refund the price, he must also pay interest 
on it , from the date on which the price was paid. 

(2) The buyer must account to the seller for all benefits which he has 
derived from the goods or part of them: 

(a) if he must make restitution of the goods or part of them; or 

(b) if it is impossible for him to make restitution of all or part of the 
goods or to make restitution of all or part of the goods substan
tially in the condition in which he received them, but he has 
nevertheless declared the contract avoided or required the seller 
to deliver substitute goods. 

Section VI 

Preservation of the goods 

Article 85 

If the buyer is in delay in taking delivery of the goods or, where 
payment of the price and delivery of the goods are to be made concur
rently, if he fails to pay the price, and the seller is either in possession of 
the goods or otherwise able to control their disposition, the seller must 
take such steps as are reasonable in the circumstances to preserve them. 
He is entitled to retain them until he has been reimbursed his reasonable 
expenses by the buyer. 

Article 86 

(1) If the buyer has received the goods and intends to exercise any 
right under the contract or this Convention to reject them, he must take 
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such steps to preserve them as are reasonable in the circumstances . He is 
entitled to retain them until he has been reimbursed his reasonable 
expenses by the seller. 

(2) If goods dispatched to the buyer have been placed at his disposal 
at their destination and he exercises the right to reject them, he must 
take possession of them on behalf of the seller, provided that this can be 
done without payment of the price and without unreasonable inconven
ience or unreasonable expense. This provision does not apply if the 
seller or a person authorized to take charge of the goods on his behalf is 
present at the destination. If the buyer takes p9ssession of the goods 
under this paragraph, his rights and obligations are governed by the 
preceding paragraph. 

Article 87 

A party who is bound to take steps to preserve the goods may deposit 
them in a warehouse of a third person at the expense of the other party 
provided that the expense incurred is not unreasonable. 

Article 88 

(1) A party who is bound to preserve the goods in accordance with 
article 85 or 86 may sell them by any appropriate means if there has been 
an unreasonable delay by the other party in taking possession of the 
goods or in taking them back or in paying the price or the cost of 
preservation, provided that reasonable notice of the intention to sell has 
been given to the other party. 

(2) If the goods are subject to rapid deterioration or their preserva
tion would involve unreasonable expense, a party who is bound to 
preserve the goods in accorqance with article 85 or 86 must take reason
able measures to sell them. To the extent possible he must give notice to 
the other party of his intention to sell. 

(3) A party selling the goods has the right to retain out of the 
proceeds of sale an amount equal to the reasonable expenses of preserv
ing the goods and of selling them. He must account to the other party 
for the balance. 

PART IV 

FINAL PROVISIONS 

Article 89 

The Secretary-General of the United Nations is hereby designated as 
the depositary for this Convention. 
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Article 90 
This Convention does not prevail over any international agreement 

which has already been or ma:y be entered into and which contains 
provisions concerning the matters governed by this Convention, pro
vided that the parties have their places of business in States parties to 
such agreement . 

Article 91 

( 1)  This Convention is open for signature at the concluding meeting 
of the United Nations Conference on Contracts for the International 
Sale of Goods and will remain open for signature by all States at the 
Headquarters of the United Nations, New York until 30 September 
19il . 

(2) This Convention is subject to ratification, acceptance or ap
proval by the signatory States. 

(3) This Convention is open for accession by all States which are not 
signatory States as from the date it is open for signature. 

(4) Instruments of ratification, acceptance, approval and accession 
are to be deposited with the Secretary-General of the United Nations. 

Article 92 

(1) A Contracting State may declare at the time of signature, ratifica
tion, acceptance, approval or accession that it will not be bound by Part 
II of this Convention or that it will not be bound by Part III  of this 
Convention. 

(2) A Contracting State which makes a declaration in accordance 
with the preceding paragraph in respect of Part I I  or Part III of this 
Convention is not to be considered a Contracting State within para
graph (1)  of article 1 of this Convention in respect of matters governed 
by the Part to which the declaration applies . 

Article 93 

(1)  If a Contracting State has two or more territorial units in which, 
according to its constitution, different systems of law are applicable in 
relation to the matters dealt with in this Convention, it may, at the time 
of signature, ratification, acceptance, approval or accession, declare 
that this Convention is to extend to all its territorial units or only to one 
or more of them, and may amend its declaration by submitting another 
declaration at any time. 
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(2) These declarations are to be notified to the depositary and are to 
state expressly the territorial units to which the Convention extends . 

(3) If, by virtue of a declaration under this article, thi� Convention 
extends to one or more but not all of the territorial units of 3: Contract
ing State, and if the place of business of a party is located in that State, 
this place of business, for the purposes of this Convention, is consid
ered not to be in a Contracting State, unless it is in a territorial unit to 
which the Convention extends . 

(4) If a Contracting State makes no declaration under paragraph ( 1 )  
of  this article, the Convention i s  to extend to all territorial units of that 
State. 

Article 94 

(1)  Two or more Contracting States which have the same or closely 
related legal rules on matters governed by this Convention may at any 
time declare that the Convention is not to apply to contracts of sale or to 
their formation where the parties have their places of business in those 
States . Such deClarations may be made jointly or by reciprocal unilat
eral declarations . 

(2) A Contracting State which has the same or closely related legal 
rules on matters governed by this Convention as one or more non
Contracting States may at any time declare that the Convention is not to 
apply to contracts of sale or to their formation where the parties have 
their places of business in those States . 

(3) If a State which is the object of a declaration under the preceding 
paragraph subsequently becomes a Contracting State, the declaration 
made will, as from the date on which the Convention enters into force in 
respect of the new Contracting State, have the effect of a declaration 
made under paragraph (1 ), provided that the new Contracting State 
j oins in such declaration or makes a reciprocal unilateral declaration . 

Article 95 

Any State may declare at the time of the deposit of its instrument of 
ratification, acceptance , approval or accession that it will not be bound 
by subparagraph ( 1 )(b) of article 1 of this Convention . 

Article 96 

A Contracting State whose legislation requires contracts of sale to be 
concluded in or evidenced by writing may at any time make a declara-
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tion in accordance with article 12 that any provision of article 1 1 ,  article 
29, or Part II of this Convention, that allows a contract of sale or its 
modification or termination by agreement or any offer, acceptance, or 
other indication of intention to be made in any form other than in 
writing, does not apply where any party has his place of business in that 
State. 

Article 97 

(1)  Declarations made under this Convention at the time of signature 
are subject to confirmation upon ratification, acceptance or approval. 

(2) Declarations and confirmations of declarations are to be in writ
ing and be formally notified to the depositary. 

(3) A declaration takes effect simultaneously with the entry into 
force of this Convention in respect of the State concerned . However, a 
declaration of which the depositary receives formal notification after 
such entry into force takes effect on the first day of the month following 
the expiration of six months after the date of its receipt by the deposi
tary. Reciprocal unilateral declarations under article 94 take effect on 
the first day of the month following the expiration of six months after 
the receipt of the latest declaration by the depositary. 

(4) Any State which makes a declaration under this Convention may 
withdraw it at any time by a formal notification in writing addressed to 
the depositary. Such withdrawal is to take effect on the first day of the 
month following the expiration of six months after the date of the 
receipt of the notification by the depositary. 

(5) A withdrawal of a declaration made under article 94 renders 
inoperative, as from the date on which the withdrawal takes effect, any 
reciprocal declaration made by another State under that article. 

Article 98 

No reservations are permitted except those expressly authorized by 
this Convention. 

Article 99 

(1)  This Convention enters into force, subject to the provisions of 
paragraph (6) of this article, on the first day of the month following the 
expiration of twelve months after the date of deposit of the tenth 
instrument of ratification, acceptance, approval or accession, including 
an �nstrument which contains a declaration made under article 92 . 

200 



APPENDIX G 

(2) When a State ratifies, accepts, approves or accedes to this Con
vention after the deposit of the tenth instrument of ratification,  accept
ance, approval or accession, this Convention, with the exception of the 
Part excluded, enters into force in respect of that State, subject to the 
provisions of paragraph (6) of this article, on the first day of the month 
following the expiration of twelve months after the date of the deposit 
of its instrument of ratification, acceptance, approval or accession. 

(3) A State which ratifies, accepts ,  approves or accedes to this Con
vention and is a party to either or both the Convention relating to a 
Uniform Law on the Formation of Contracts for the International Sale 
of Goods done at The Hague on 1 July 1964 ( 1964 Hague Formation 
Convention) and the Convention relating to a Uniform Law on the 
International Sale of Goods done at The Hague on 1 July 1964 (1964 
Hague Sale Convention) shall at the same time denounce, as the case 
may be, either or both the 1964 Hague Sales Convention and the 1964 
Hague Formation Convention by notifying the Government of the 
Netherlands to that effect. 

(4) A State party to the 1964 Hague Sales Convention which ratifies , 
accepts, approves or accedes to the present Convention and declares or 
has declared under article 92 that it will not be bound by Part II of this 
Convention shall at the time of ratification, acceptance, approval or 
accession denounce the 1964 Hague Sales Convention by notifying the 
Government of the Netherlands to that effect. 

(5) A State party to the 1964 Hague Formation Convention which 
ratifies, accepts, approves or accedes to the present Convention and 
declares or has declared under article 92 that it will not be bound by Part 
III of this Convention shall at the time of ratification, acceptance, 
approval or accession denounce the 1964 Hague Formation Convention 
by notifying the Government of the Netherlands to that effect . 

(6) For the purpose of this article, ratifications, acceptances, ap
provals or accessions in respect of this Convention by States parties to 
the 1964 Hague Formation Convention or to the 1964 Hague Sales 
Convention shall not be effective until such denunciations as may be 
required on the part of those States in respect of the latter two Conven
tions have themselves become effective. The depositary of this Conven
tion shall consult with the Government of the Netherlands, as the 
depositary of the 1964 Conventions, so as to ensure necessary co
ordination in this respect. 
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Article 100 
( 1) This Convention applies to the formation of a contract only when 

the proposal for concluding the contract is made on or after the date 
when the Convention enters into force in respect of the Contracting 
States referred to in subparagraph (1)(a) or the Contracting State re
ferred to in subparagraph ( 1)(b) of article 1 .  

(2) This Convention applies only to contracts concluded on or after 
the date when the Convention enters into force in respect of the Con
tracting States referred to in subparagraph (1)(a) or the Contracting 
States referred to in subparagraph (l)(b) of article 1 .  

Article 101 
( 1) A Contracting State may denounce this Convention,  or Part II or 

Part III of the Convention, by a formal notification in writing ad
dressed to the depositary. 

(2) The denunciation takes effect on the first day of the month 
following the expiration of twelve months after the notification is 
received by the depositary. Where a longer period for the denunciation 
to take effect is specified in the notification, the denunciation takes 
effect upon the expiration of such longer period after the notification is 
received by the depositary. 

DONE at Vienna, this day of eleventh day of April, one thousand nine 
hundred and eighty, in a single original, of which the Arabic, Chinese, 
English, French, Russian and Spanish texts are equally authentic. 

IN WITNESS WHEREOF the undersigned plenipotentiaries, being 
duly authorized by their respective Governments, have signed this Con-
vention. 
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(Voir page 33) 

WI UNIFORME SUR LA VENTE 
INTERNATIONALE DE MARCHANDISES 

1 .  Dans la presente loi, "convention" s'entend de la Con- Definition 

vention des Nations Unies sur les contrats de vente interna-
tionale de marchandises, dont le texte est reproduit en 
annexe. 

2. Le (Ministre (de) (des) (du) ou ) 
requiert le gouvernement du Canada de declarer, en confer
mite avec I' article 93 de la convention, que celle-ci s'appli
que, sauf le sous-alinea ( 1 )  b) de son article 1 ,  (a) (au) (aux) 
(nom de la province ou du territoir� qui legW:re). 

3 .  A l 'entree en vigueur de la convention, en conformite 
avec son article 99, celle-d s'applique, sauf le sous-alinea (1) 
b) de son article 1 ,  (a) (au) (aux) (nom de la province ou du 
territoire qui legifC�re). 

4. Le (Ministre (de) (des) (du) ou ) 
fait publier dans la Gazette la date d'entree en vigueur de la 
convention dans (nom de la province ou du territoire qui 
Iegifere). 

5 .  Les dispositions de la presente loi 1' em portent sur les 
dispositions incompatibles de tout autre texte. 

ANNEXE 

CONVENTION DES NATIONS UNIES 
SUR LES CONTRATS DE VENTE 

INTERNATIONALE DE MARCHANDISES 

Demandede 
declaration 

Convention en 
vigueur 

Pub/iwtion 

Plimaure 

LES ETATS PARTIES A LA PRESENTE CONVENTION 

AYANT PRESENTS A eESPRIT les objectifs generaux inscrits 
dans les resolutions relatives a l'instauration d'un nouvel ordre 
economique international que 1' Assemblee generale a adoptees a sa 
sixieme session extraordinaire, 

CONSIDERANT que le developpement du commerce international 
sur la base de l'egalite et des avantages mutuels est un element impor
tant dans la promotion de relations amicales entre les Etats, 
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ESTIMANT que ! 'adoption de d:gles uniformes applicables aux 
contrats de vente internationale de marchandises et compatibles avec les 
differents systemes sociaux, economiques et juridiques contribuera a 
l 'elimination des obstacles juridiques aux echanges internationaux et 
favorisera le developpement du commerce international, 
SONT CONVENUS de ce qui suit : 

PREMIERE PARTIE 

CHAMP D' APPLICATION ET DISPOSITIONS GENERALES 

CHAPITRE I 

CHAMP D' APPLICATION 
Article premier 

1) La presente Convention s' applique aux contrats de vente de mar
chandises entre des parties ayant leur etablissement dans des :Etats 
differents : 

a) lorsque ces Etats sont des Etats contractants; ou 

b) lorsque les regles du droit international prive menent a I '  appli
cation de la loi d'un Etat contractant. 

2) 11 n'est pas tenu compte du fait que les parties ont leur etablisse
ment dans des Etats differents lorsque ce fait ne ressort ni du contrat, ni 
de transactions anterieures entre les parties , ni de renseignements 
donnes par elles a un moment quelconque avant la conclusion ou lors de 
Ia conclusion du contrat. 

3) Ni la nationalite des parties ni le caractere civil ou commercial des 
parties ou du contrat ne sont pris en consideration pour l' application de 
la presente Convention. 

Article 2 
La presente Convention ne regit pas les ventes : 

a) de marchandises achetees pour un usage personnel, familial ou 
domestique, a moins que le vendeur, a un moment quelconque 
avant Ia conclusion ou lors de la conclusion du contrat, n'ait 
pas su et n'ait pas ete cense savoir que ces marchandises etaient 
achetees un tel usage; 

b) aux encheres; 
c) sur saisie ou de quelque autre maniere par autorite de justice; 
d) de valeurs mobilieres, effets de commerce et monnaies; 
e) de navires, bateaux, aeroglisseurs et aeronefs; 
f) d'electricite . 
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Article 3 

1 )  Sont reputes ventes les contrats de fourniture de marchandises a 
fabriquer ou a produire, a moins que la partie qui commande celles-ci 
n'ait a fournir une parte essentielle des elements materiels necessaires a 
cette fabrication ou production. 

2) La presente Convention ne s' applique pas aux contrats dans les
quels la part pn!ponderante de I' obligation de la partie qui fournit les 
marchandises consiste en une fourniture de main-d'reuvre ou d' autres 
services . 

Article 4 

La presente Convention regit exclusivement la formation du contrat 
de vente et les droits et obligations qu'un tel contrat fait na1tre entre le 
vendeur et l'acheteur. En particulier, sauf disposition contraire expresse 
de la presente Convention, celle-d ne concerne pas : 

a) la validite du contrat ni celle d'aucune de ses clauses non plus 
que celle des usages; 

b) les effets que le contrat peut a voir sur la propril�te de marchan
dises vendues . 

Article 5 

La presente Convention ne s' applique pas a la responsabilite du 
vendeur pour deces ou lesions corporelles causes a quiconque par les 
marchandises. 

Article 6 

Les parties peuvent exclure }'application de la presente Convention 
ou, so us reserve des dispositions de l' article 12, deroger a l'une quelcon
que de ses dispositions ou en modifier les effets.  

CHAPITRE II 

DISPOSITIONS GENERALES 

Article 7 

1 )  Pour !'interpretation de la presente Convention, il sera tenu com
pte de son caractere international et de la necessite de promouvoir 
l 'uniformite de son application ainsi que d' assurer le respect de la bonne 
foi dans le commerce international. 
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2) Les questions concernant les matieres regies par Ia presente Con
vention et qui ne sont pas expressement tranchees par elle seront reglees 
selon les principes generaux dont elle s'inspire ou, a defaut de ces 
principes, conformement a la loi applicable en vertu des regles du droit 
international prive. 

Article 8 

1 )  Aux fins de la presente Convention, les indications et les autres 
comportements d 'une partie doivent etre interpretes selon !'intention de 
celle-ci lorsque l' autre partie connaissait ou ne pouvait ignorer cette 
intention. 

2) Si le paragraphe precedent n'est pas applicable, les indications et 
autres comportements d'une partie doivent etre interpretes selon le sens 
qu'une personne raisonnable de meme qualite que l'autre partie, placee 
dans le meme situation, leur aurait donne. 

3) Pour determiner ! ' intention d'une partie ou ce qu'aurait compris 
une personne raisonnable, il doit etre tenu compte des circonstances 
pertinentes , notamment des negociations qui ont pu avoir lieu entre les 
parties, des habitudes qui se sont etablies entre elles , des usages et de 
tout comportement ulterieure des parties . 

Article 9 

1 )  Les parties sont liees par les usages auxquels elles ont consenti et 
par les habitudes qui se sont etablies entre elles. 

2) Sauf convention contraire des parties, celles-ci sont reputees s'etre 
tacitement referees dans le contrat et pour sa formation a tout usage 
dont elles avaient connaissance ou auraient dil avoir connaissance et 
qui, dans le commerce international , est largement connu et reguliere
ment observe par les parties a des contrats de meme type dans la branche 
commerciale consideree. 

Article 10 

Aux fins de Ia presente Convention : 

a) si une partie a plus d'un etablissement, l'etablissement a pren
dre en consideration est celui qui a la relation la plus etroite avec 
le contrat et son execution eu egard aux circonstances connues 
des parties ou envisagees par elles a un moment quelconque 
avant la conclusion ou lors de la conclusion du contrat; 

b) si une partie n'a pas d'etablissernent, sa residence habituelle en 
tient lieu . 
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Article 11 

Le contrat de vente n' a pas a etre co·nclu ni cons tate par ecrit et n' est 
soumis a aucune autre condition de forme. 11 peut etre prouve par tous 
moyens, y compris par temoins. 

Article 12 

Toute disposition de l'article 1 1 ,  de l'article 29 ou de la deuxieme 
partie de la presente Convention autorisant une forme autre que Ia 
forme ecrite, soit pour la conclusion ou pour la modification ou la 
resiliation amiable d'un contrat de vente, soit pour toute offre, accepta
tion ou autre manifestation d'intention, ne s'applique pas des lors 
qu'une des partie a son etablissement dans un E. tat contractant qui a fait 
une declaration conformement a I '  article 96 de la presente Convention. 
Les parties ne peuvent deroger au present article ni en modifier les 
effets .  

Article 13 

Aux fins de la presente Convention, le terme « ecrit » doit s'entendre 
egalement des communications adressees par telegramme ou par telex. 

DEUXIEME PARTIE 

FORMATION DU CONTRAT 

Article 14 

1) Une proposition de conclure un contrat adressee a une ou plu
sieurs personnes determinees constitue une offre si elle est suffisam
ment precise et si elle indique la volonte de son auteur d'etre lie en cas 
d'acceptation .  Une proposition est suffisamment precise lorsqu'elle 
designe les marchandises et, expressement ou implicitement, fixe la 
quantite et le prix ou donne des indications permettant de les deter
miner. 

2) Une proposition adressee a des personnes indeterminees est con
sideree seulement comme une invitation a l' offre, a moins que la 
personne qui a fait la proposition n'ait clairement indique le contraire. 

Article 15 

1 )  Une offre prend effet lorsqu'elle parvient au destinataire. 

2) U ne offre, nieme si elle est irrevocable, peut etre retractee si la 
retraction parvient au destinataire avant ou en meme temps que l'offre. 
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Article 16 

1 ) Jusqu'a ce qu'un contrat ait etre conclu, une offre peut etre revo
quee si la revocation parvient au destinataire avant que celui-ci ait 
expedie une acceptation. 

2) Cependant, une offre ne peut etre revoquee : 

a) si elle indique, en fixant un delai determine pour Facceptation, 
ou autrement, qu'elle est irrevocable; ou 

b) s'il etait raisonnable pour le destinataire de considerer l 'offre 
comme irrevocable et s'il a agi en consequence . 

Article 17 

Une offre, meme irrevocable, prend fin lorsque son rejet parvient a 
Fauteur de l 'offre. 

Article 18 

1 )  Une declaration ou autre comportement du destinataire indiquant 
qu'il acquiesce a une offre constitue une acceptation. Le silence ou 
!' inaction a eux seuls ne peuvent valoir acceptation. 

2) eacceptation d'une offre prend effet au moment oil !' indication 
d'acquiescement parvient a I' auteur de Foffre. eacceptation ne prend 
pas effet si cette indication ne parvient pas a l' auteur de 1' offre dans le 
delai qu'il a stipule ou, a defaut d'une telle stipulation, dans un delai 
raisonnable, compte tenu des circonstances de la transaction et de la 
rapidite des moyens de communication utilises par ! 'auteur de l 'offre. 
Une offre verbale doit etre acceptee immectiatement, a moins que les 
circonstances n'impliquent le contraire. 

3) Cependant, si, en vertu de 1' offre, des habitudes qui se sont 
etablies entre les parties ou des usages, le destinataire de l'offre peut 
indiquer qu'il acquiesce en accomplissant un acte se rapportant, par 
exemple , a I' expedition des marchahdises ou au paiement du prix , sans 
communication a l 'auteur de l 'offre, ! 'acceptation prend effet au mo
ment oil cet acte est accompli, pour autant qu'il le soit dans les delais 
prevus par le paragraphe precedent. 

Article 19 

1 )  Une reponse qui tend a etre Facceptation d'une offre, mais qui 
contient des additions, des limitations ou autres modifications, est un 
rejet de l'offre et constitue une contre-offre . 
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2) Cependant, une reponse qui tend a etre }'acceptation d'une offre, 
mais qui contient des elements complementaires ou differents n' alterant 
pas substantiellement les termes de l'offre, constitue une acceptation, a 
moins que l 'auteur d'offre, sans retard injustifie, n'en releve les differ
ences verbalement ou n'adresse un avis a cet effet. S' il ne le fait pas, les 
termes du contrat sont ceux de l'offre, avec les modifications comprises 
dans I' acceptation. 

3) Des eU�ments complementaires ou differents relatifs notamment 
au prix, au paiement, a la qualite et a la quantite des marchandises, au 
lieu et au moment de la livraison, a l' etendue de la responsabilite d'une 
partie a l 'egard de l 'autre ou au reglement des differends, sont consi
deres comme alterant substantiellement les termes de l'offre. 

Article 20 

1 )  Le delai d'acceptation fixe par l'auteur de l 'offre dans un tele
gramme ou une lettre commence a courir au moment oil le telegramme 
est remis pour expedition ou a la date qui appara.lt sur la lettre ou, a 
defaut, a la date qui apparalt sur l'enveloppe. Le delai d'acceptation 
que l 'auteur de l'offre fixe par telephone, par telex ou par d'autres 
moyens de communication instantanes commence a courir au moment 
oil l'offre parvient au destinataire . 

2) Les jours feries ou chomes qui tombent pendant que court le delai 
d'acceptation sont comptes dans le caicul de ce delai. Cependant, si la 
notification ne peut etre remise a l 'adresse de l 'auteur de l 'offre le 
dernier jour du delai, parce que celui-ci tombe un jour ferie ou chome 
au lieu d'etablissement de l'auteur de l'offre, le delai est proroge jus
qu'au premier jour ouvrable suivant. 

Article 21 

1) Une acceptation tardive produit neanmoins effet en tant qu'ac
ceptation si, sans retard, I' auteur de l 'offre en informe verbalement le 
destinataire ou lui adresse un avis a cet effet. 

2) Si la lettre ou autre ecrit contenant une acceptation tardive revele 
qu'elle a ete expediee dans des conditions telles que, si sa transmission 
avait ete reguliere, elle serait parvenue a temps a l'auteur de l 'offre, 
} 'acceptation tardive produit effet en tant qu'acceptation a moins que, 
sans retard, l'auteur de l'offre n'informe verbalement le destinataire de 
l 'offre qu'il considere que son offre avait pris fin ou qu'il ne lui adresse 
un avis a cet effet. 
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Article 22 

.Cacceptation peut etre retractee si la retraction parvient a l'auteur de 
l'offre avant le moment ou !'acceptation aurait pris effet ou a ce 
moment. 

Article 23 

Le contrat est conclu au moment ou I' acceptation d'une offre prend 
effet conformement aux dispositions de la presente Convention . 

Article 24 

Aux fins de la presente partie de la Convention,  une offre, une 
declaration d'acceptation ou toute autre manifestation d'intention 
« parvient » a son destinataire lorsqu'elle lui est faite verbalement ou 
est delivree par tout autre moyen au destinataire lui-meme, a son 
etablissement, a son adresse postale ou, s'il n'a pas d 'etablissement oiu 
d'adresse postale, a sa residence habituelle. 

TROISIEME PARTIE 

VENTE DE MARCHANDISES 

CHAPITRE I 

DISPOSITIONS GENERALES 

Article 25 

Une contravention au contrat commise par l 'une des parties est 
essentielle lorsqu'elle cause a l 'autre partie un prejudice tel qu'elle la 
prive substantiellement de ce que celle-ci etait en droit d'attendre du 
contrat, a mains qu� la partie en defaut n'ait pas prevu un tel resultat et 
qu'une personne raisonnable de meme qualite placee dans la meme 
situation ne l 'aurait pas prevu non plus. 

Article 26 

Un declaration de resolution du contrat n'a d'effet que si elle est faite 
par notification a l 'autre partie. 

Article 27 

Sauf disposition contraire expresse de la presente partie de la Conven
tion, si une notification, demande ou autre communication est faite par 
une partie au contrat conformement a la presente partie et par un moyen 
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approprie aux circonstances, un retard ou une erreur dans la transmis
sion de la communication ou le fait qu'elle n'est pas arrivee a destina
tion ne prive pas cette partie au contrat du droit de s'en prevaloir. 

Article 28 

Si, conformement aux dispositions de Ia presente Convention, une 
partie a le droit d'exiger de l 'autre !'execution d'une obligation, un 
tribunal n'est tenu d'ordonner I' execution en nature que s' il le ferait en 
vertu de son propre droit pour des contrats de vente semblables non 
regis par la presente Convention . 

Article 29 

1 )  Un contrat peut etre modifie ou resilie par accord amiable entre les 
parties . 

2) Un contrat ecrit qui contient une disposition stipulant que toute 
modification ou resiliation amiable doit etre faite par ecrit ne peut etre 
modifie our resilie a l'amiable sous une autre forme. Toutefois, le 
comportement de l'une des parties peut 1' em pee her d'invoquer une telle 
disposition si !'autre partie s'est fondee sur ce comportement . 

CHAPITRE II 

OBLIGATIONS DU VENDEUR 

Article 30 

Le vendeur s'oblige, dans les conditions prevues au contrat et par la 
presente Convention, a livrer les marchandises , a en transferer la pro
priete et, s'il y a lieu, a remettre les documents s'y rapportant . 

Section I 

Livraison des marchandises et remise des documents 

Article 31 

Si le vendeur n'est pas tenu de livrer les marchandises en un autre lieu 
particulier, son obligation de livraison consiste : 

a) lorsque le contrat de vente implique un transport des marchan
dises, a reinettre les marchandises au premier transporteur 
pour transmission a l'acheteur; 

b) lorsque, dans les cas non vises au precedent alihea, le contrat 
porte sur un corps certain ou sur une chose de genre qui doit 
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etre prelevee sur une masse determinee ou qui doit etre fabri
quee ou produite et lorsque, au moment de la conclusion du 
contrat, les parties savaient que les marchandises se trouvaient 
ou devaient etre fabriquees ou produites en un lieu patticulier, a 
mettre les marchandises a la disposition de 1' acheteur en ce lieu ; 

c) dans les autres cas , a mettre les marchandises a Ia disposition de 
l'acheteur au lieu ou le vendeur avait son etablissement au 
moment de la conclusion du contrat. 

Article 32 

1 )  Si, conformement au contrat ou a la presente Convention, le 
vendeur remet les marchandises a un transporteur et si les marchandises 
ne sont pas clairenient identifiees aux fins du contrat par ! 'apposition 
d'un signe distinctif sur les marchandises , par des documents de trans
port ou par tout autre moyen, le vendeur doit donner a l'acheteur avis de · 
}'expedition en designant specifiquement les marchandises . 

2) Si le vendeur est tenu de prendre des dispositions pour le transport 
des marchandises , il doit conclure les contrats necessaires pour que le 
transport so it effectue jusqu' au lieu prevu , par les moyens de transport 
appropries aux circonstances et selon les conditions usuelles pour un tel 
transport. 

3) Si le vendeur n' est pas tenu de souscrire lui-meme une assurance de 
transport, il doit fournir a l'acheteur, a la demande de celui-ci, tous 
renseignements dont il dispose qui sont necessaires a la conclusion de 
cette assurance . 

Article 33 

Le vendeur doit livrer les marchandises : 

a) si une date est fixee par le contrat ou determinable par reference 
au contrat, a cette date; 

b) si une periode de temps est fixee par le contrat ou determinable 
par reference au contrat, a un moment quelconque au cours de 
cette periode, a moins qu'il ne resulte des circonstances que 
c'est a l 'acheteur de choisir une date; ou 

c) dans tous les autres cas, dans un delai raisonnable a partir de la 
conclusion du contrat. 
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Article 34 

Si le vendeur est tenu de remettre les documents se rapportant aux 
marchandises, il doit s'acquitter de cette obligation au moment, au lieu 
et dans Ia forme prevus au contrat. En cas de remise anticipee, le 
vendeur conserve, jusqu'au moment prevu pour la remise, le droit de 
reparer tout defaut de conformite des documents, a condition que 
l'exercice de ce droit ne cause a l 'acheteur ni inconvenients ni frais 
deraisonnables. Toutefois, l'acheteur con-serve le droit de demander des 
dommages-interets conformement a la presente Convention . 

Section II 

Conformite des marchandises et droits ou pretentious de tiers 

Article 35 

1)  Le vendeur doit livrer des marchandises dont la quantite, la 
qualite et le type repondent a ceux qui sont prevus au contrat, et dont 
I' emballage ou le conditionnement correspond a celui qui est prevu au 
contrat. 

I 

2) A mains que les parties n'en soient convenues autrement, les 
marchandises ne sont conformes au contrat que si : 

a) elles sont propres aux usages auxquels serviraient habituelle
ment des marchandises du meme type; 

b) elles sont prop res a tout usage special qui a ete porte expresse
ment ou tacitement a la connaissance du vendeur au moment 
de la conclusion du contrat, sauf s'il resulte des circonstances 
que l'acheteur ne s'en est pas remis a la competence ou a 
!'appreciation du vendeur ou qu'il n'etait pas raisonnable de sa 
part de le faire; 

c) elles possedent les qualites d'une marchandise que le vendeur a 
presentee a l 'acheteur comme echantillon ou modele; 

d) elles sont emballees ou conditionnees selon le mode habitue! 
pour les marchandises du meme type ou, � defaut de mode 
habitue!, d'une maniere propre a les conserver et a les proteger. 

3) Le vendeur n'est pas responsable, au regard des alineas a) a d) du 
paragraphe precedent, d 'un defaut de conformite que t' acheteur con
naissait ou ne pouvait ignorer au moment de la conclusion du contrat. 
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Article 36 

1 )  Le vendeur est responsable, conformement au contrat et a la 
presente Convention, de tout defaut de conformite qui existe au mo
ment du transfert des risques a l'acheteur, meme si ce defaut n'appara!t 
q u' ulterieurement. 

2) Le vendeur est egalement responsable de tqut defaut de confer
mite qui survient apres le moment indique au paragraphe precedent et 
qui est imputable a l 'inexecution de l'une quelconque de ses obligations, 
y compris a un manquement a une garantie que, pendant une certaine 
peri ode, les marchandises resteront propres a leur usage normal ou a un 
usage special ou conserveront des qualites ou caracteristiques speci
fiees . 

Article 37 

En cas de livraison anticipee, le vendeur a le droit, jusqu'a la date 
prevue pour la livraison, soit de livrer une partie ou une quantite 
manquante, ou des marchandises nouvelles en remplacement des mar
chandises non conformes au contrat, soit de reparer tout defaut de 
conformite des marchandises , a condition que l 'exercice de ce droit ne 
cause a l 'acheteur ni inconvenients ni frais deraisonnables . Toutefois , 
l'acheteur conserve le droit de demander des dommages-interets con
formement a la presente Convention. 

Article 38 

1) I..:acheteur doit examiner les marchandises ou les faire examiner 
dans un delai aussi bref que possible eu egard aux circonstances . 

2) Si le contrat implique un transport des marchandises , l 'examen 
peut etre differe jusqu'a leur arrivee a destination. 

3) Si les marchandises sont deroutees ou reexpectiees par l'acheteur 
sans que celui-ci eu raisonnablement la possibilite de les examiner et si, 
au moment de la conclusion du contrat, le vendeur connaissait ou aurait 
du conna!tre la possibilite de ce deroutage ou de cette reexpedition, 
l 'examen peut etre differe jusqu' a l'arrivee des marchandises a leur 
nouvelle destination. 

Article 39 

1) � acheteur est dechu du droit de se prevaloir d 'un defaut de 
conformite s'il ne le denonce pas au vendeur, en precisant la nature de ce 
defaut, dans un delai raisonnable a partir du moment oil il l' a cons tate 
ou aurait dfi. le constater. 

214 



APPENDICE G 

2) Dans tous les cas , l'acheteur est dechu du droit de se prevaloir 
d'un defaut de conformite, s'il ne le denonce pas au plus tard dans un 
delai de deux ans a compter de la date a laquelle les marchandises lui ont 
ete effectivement remises, a moins que ce delai ne soit incompatible avec 
la duree d'une garantie contractuelle. 

Article 40 

Le vendeur ne peut pas se prevaloir des dispositions des articles 3 8  et 
39 lorsque le defaut de conformite porte sur des faits qu'il connaissait 
Oil ne pouvait ignorer et qu'il n'a pas reveles a l'acheteur. 

Article 41 

Le vendeur doit livrer les marchandises libres de tout droit ou preten
tion d'un tiers, a moins que l'acheteur n'accepte de prendre les mar
chandises dans ces conditions . Toutefois , si ce droit ou cette pretention 
est fonde sur la propriete industrielle ou autre propriete intellectuelle, 
!'obligation du vendeur est regie par I' article 42. 

Article 42 

1)  Le vendeur doit livrer les marchandises libres de tout droit ou 
pretention d'un tiers fonde sur Ia propriete industrielle ou autre pro
priete inte11ectuelle, qu' il connaissait ou ne pouvait ignorer au moment 
de la conclusion du contrat, a condition que ce droit ou cette pretention 
soit fonde sur la propriete industrielle ou autre propriete intellectuelle : 

a) en vertu de la loi de l 'Etat ou les marchandises doivent etre 
revendues ou utilisees, si les parties ont envisage au moment de 
la conclusion du contrat que les marchandises seraient reven
dues ou utilisees dans cet Etat; ou 

b) dans tous les autres cas, en vertu de la loi de l'Etat ou l' acheteur 
a son etablissement. 

2) Dans les cas suivants, le vendeur n'est pas tenu de !'obligation 
prevue au paragraphe precedent : 

a) au moment de la conclusion du contrat, l'acheteur connaissait 
ou ne pouvait ignorer I' existence du droit ou de la pretention;  
ou 

b) le droit ou la pretention resulte de ce que le vendeur s' �st 
conforme aux plans techniques, dessins , formules ou autres 
specifications analogues fournis par l'acheteur. 
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Article 43 
1)  � acheteur perd le droit de se prevaloir des dispositions des articles 

41 et 42 s'il ne denonce pas au vendeur le droit ou la pretention du tiers , 
en precisant la nature de ce droit ou de cette pretention, dans un delai 
raisonnable a partir du moment oil il en a eu connaissance ou aurait dfi 
en avoir connaissance. 

2) Le vendeur ne peut pas se prevaloir des dispositions du para
graphe precedent s'il connaissait le droit ou la pretention du tiers et sa 
nature. 

Article 44 

Nonobstant les dispositions du paragraphe 1 de ! 'article 39 et du 
paragraphe l de } 'article 43, l'acheteur peut rectuire le prix conforme
ment a I' article 50 ou demander des dommages-interets , sauf pour le 
gain manque, s'il a une excuse raisonnable pour n'avoir pas procede a la 
denonciation requise. 

Section III 

Moyens dont dispose l'acheteur en cas de contravention 
au contrat par le vendeur 

Article 45 

1) Si le vendeur n'a pas execute l'une quelconque des obligations 
resultant pour lui du contrat de vente ou de la presente Convention, 
l' acheteur est fonde a : 

a) exercer les droits prevus aux articles 46 a 52; 

b) demander les dommages-interets prevus aux articles 74 a 77 . 

2) �acheteur ne perd pas le droit de demander des dommages
interets lorsqu'il exerce son droit de recourir a un autre moyen. 

3) Aucun delai de grace ne peut etre accorde au vendeur par un juge 
ou par un arbitre lorsque l'acheteur se prevaut d'un des moyens dont il 
dispose en cas de contravention au contrat. 

Article 46 

1) �acheteur peut exiger du vendeur !'execution de ses obligations, a 
moins qu'il ne se soit prevalu d'un moyen incompatible avec cette 
exigence. 

2 1 6  



APPENDICE G 

2) Si les marchandises ne sont pas conformes au contrat, l'acheteur 
ne peut exiger du vendeur la livraison de marchandises de rem placement 
que si le defaut de conformite constitue une contravention essentielle au 
contrat et si cette livraison est demandee au moment de Ia denonciation 
du defaut de conformite faite conformement a I' article 39 ou dans un 
delai raisonnable a compter de cette denonciation. 

3) Si les marchandises ne sont pas conformes au contrat, l'acheteur 
peut exiger du vendeur qu'il repare le defaut de conformite, a mains que 
cela ne soit deraisonnable compte tenu de toutes les circonstances . La 
reparation doit etre demandee au moment de la denonciation du defaut 
de conformite faite conformement a Particle 39 ou dans un delai 
raisonnable a compter de cette denonciation. 

Article 47 

1)  I.;acheteur peut impartir au vendeur un delai supplementaire de 
duree raisonnable pour !'execution de ses obligations . 

2) A moins qu'il n'ait rec;u du vendeur une notification ! 'informant 
que celui-ci n' executerait pas ses obligations dans le delai ainsi imparti, 
l'acheteur ne peut, avant I' expiration de ce delai, se prevaloir d'aucun 
des moyens dont il dispose en cas de contravention au contrat. Toute
fois, l'acheteur ne perd pas, de ce fait , le droit de demander des 
dommages-interets pour retard dans ! 'execution. 

Article 48 

1) Sous reserve de I' article 49, le vendeur peut, meme a pres la date de 
la livraison, reparer a ses frais tout manquement a ses obligations, a 
condition que cela n'entralne pas un retard deraisonnable et ne cause a 
l'acheteur ni inconvenients deraisonnables ni incertitude quant au rem
boursement par le vendeur des frais faits par l'acheteur. Toutefois, 
l'acheteur conserve le droit de demander des dommages-interets con
formement a la presente Convention. 

2) Si le vendeur demande a l'acheteur de lui faire savoir s'il accepte 
I' execution et si l'acheteur ne lui repond pas dans un delai raisonnable, 
le vendeur peut executer ses obligations dans le delai qu'il a indique 
dans sa demande. eacheteur ne peut, avant I' expiration de ce delai, se 
prevaloir d'un moyen incompatible avec I' execution par le vendeur de 
ses obligations. 

3) Lorsque le vendeur notifie a l'acheteur son intention d'executer 
ses obligations dans un delai determine, il est presume demander a 
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l 'acheteur de lui faire conna1tre sa decision conformement au para
graphe precedent . 

4) Une demande ou une notification faite par le vendeur en vertu des 
paragraphes 2 ou 3 du present article n'a d'effet que si elle est re9ue par 
1' acheteur. 

Article 49 

1 )  I..: acheteur peut declarer le contrat resolu : 

a) si ! 'inexecution par le vendeur de l'une quelconque des obliga
tions resultant pour lui du contrat ou de la presente Convention 
constitue une contravention essentielle au contrat; ou 

b) en cas de defaut de livraison, si le vendeur ne livre pas les 
marchandises dans le delai supplementaire imparti par l 'ache
teur conformement au paragraphe 1 de l 'article 47 ou s'il 
declare qu'il ne les livrera pas dans le delai ainsi imparti .  

2) Cependant , lorsque le vendeur a livre les marchandises , 1 '  acheteur 
est dechu du droit de declarer le contrat resolu s'il ne l'a pas fait : 

a) en cas de livraison tardive, dans un delai raisonnable a partir du 
moment ou il a su que la livraison avait ete effectuee; 

b) en cas de contravention autre que la livraison tardive, dans un' 
delai raisonnable : 

i) a partir du moment ou il a eu connaissance ou aurait dfi 
avoir connaissance de cette contravention; 

ii) apres !'expiration de tout delai supplementaire imparti par 
l 'acheteur conformement au paragraphe 1 de ! 'article 47 
ou apres que le vendeur a declare qu'il n'executerait pas ses 
obligations dans ce delai supplementaire; ou 

iii) apres ! 'expiration de tout delai supplementaire indique par 
le vendeur conformement au paragraphe 2 de ! 'article 48 
ou apres que l'acheteur a declare qu'il n'accepterait pas 
!'execution. 

Article 50 

En cas de defaut de conformite des marchandises au contrat, que le 
prix ait ete ou non deja paye, l 'acheteur peut reduire le prix proportion
nellement a la difference entre la valeur que les marchandises effective
ment livrees avaient au moment de la livraison et la valeur que des . . 
marchandises conformes auraient eues a ce moment . Cependant, si le 
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vendeur n!pare tout manquement a ses obligations conformement a 
I' article 37 ou a l'article 48 ou si l'acheteur refuse d'accepter I' execution 
par le vendeur conformement a ces articles , 1' acheteur ne p�ut reduire le 
prix . 

Article 51 

1 )  Si le vendeur ne livre qu'une partie des marchandises ou si une 
partie seulement des marchandises livrees est conforme au contrat, les 
articles 46 a 50 s'appliquent en ce qui concerne la partie manquante ou 
non conforme. 

2) eacheteur ne peut declarer le contrat resolu dans sa totalite que si 
! 'inexecution partielle ou le defaut .de conformite constitue une contra
vention essentielle au contrat. 

Article 52 

1) Si le vendeur livre les marchandises avant la date fixee, l 'acheteur 
a Ia faculte d'en prendre livraison ou de refuser d'en prendre livraison. 

2) Si le vendeur livre une quantite superieure a celle prevue au 
contrat, l' acheteur peut accepter ou refuser de prendre livraison de la 
quantite excedentaire. Si l 'acheteur. accepte d 'en prendre livraison en 
tout ou en partie, il do it la payer au tarif du contrat. 

CHAPITRE III 

OBLIGATIONS DE eACHETEUR 

Article 53 

Eacheteur s'oblige, dans les conditions prevues au contrat et par Ia 
presente Convention, a payer le prix et a prendre livraison des marchan
dises. 

Section I 

Paiement du prix 

Article 54 

Eobligation qu'a  l 'acheteur de payer le prix comprend celle de pren
dre les mesures et d'accomplir les formalites destinees a permettre le 
paiement du prix qui sont prevues par le contrat ou par les lois et les 
reglements. 
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Article 55 

Si Ia vente est valablement conclue sans que le prix des marchandises 
vendues ait ete fixe dans le contrat expressement ou implicitement ou 
par une disposition permettant de le determiner, les parties sont repu
tees, sauf indications contraire� , s'etre tacitement referees au prix habi
tuellement pratique au moment de Ia conclusion du contrat, dans la 
branche commerciale consideree, pour les memes marchandises ven
dues dans des circonstances comparables . 

Article 56 

Si le prix est fixe d'apres le poids des marchandises, c'est le poids net 
qui, en cas de doute, determine ce prix. 

Article 57 

1) Si l 'acheteur n'est pas tenu de payer le prix en un autre lieu 
particulier, il doit payer le vendeur : 

a) a l 'etablissement de celui-ci; ou 

b) si le paiement do it etre fait centre la remise des marchandises 
ou des documents , au lieu de cette remise. 

2) Le vendeur doit supporter toute augmentation des frais acces
soires au paiement qui resultent de son changement d' etablissement 
a pres la conclusion du contrat. 

Article 58 

1) Si l'acheteur n'est pas tenu de payer le prix a un autre moment 
determine, il doit payer lorsque, conformement au contrat et a Ia 
presente Convention, le vendeur met a sa disposition soit les marchan
dises soit des documents representatifs des marchandises . Le vendeur 
peut faire du paiement une condition de Ia remise des marchandises ou 
des documents . 

2) Si le contrat implique un transport des marchandises, le vendeur 
peut en faire !'expedition sous condition que celles-ci ou les documents 
representatifs ne seront remis a l 'acheteur que contre paiement du prix. 

3) eacheteur n'est pas tenu de payer le prix avant d'avoir eu Ia 
possibilite d'examiner les marchandises, a moins que les modalites de 
livraison ou de paiement dont sont convenues les parties ne lui en 
laissent pas Ia possibilite. 
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Article 59 

Vacheteur doit payer le prix a la date fixee au contrat ou resultant du 
contrat et de la presente Convention, sans qu' il soit besoin d'aucune 
demande ou autre formalite de la part du vendeur. 

Section II 

Prise de livraison 

Article 60 

�obligation de l' acheteur de prendre livraison consiste : 

a) a accomplir tout acte qu'on peut raisonnablement attendre de 
lui pour permettre au vendeur d'effectuer Ia livraison; et 

b) a retirer les marchandises . 

Section III 

Moyens dont dispose le vendeur en cas de contravention 
au contrat par l'acheteur 

Article 61 

1)  Si l 'acheteur n'a pas execute l'une quelconque des obligations 
resultant pour lui du contrat de vente ou de la presente Convention, le 
vendeur est fonde a : 

a) exercer les droits prevus aux articles 62 a 65 ; 

b) demander les dommages-interets prevus aux articles 74 a 77 . 

2) Le vendeur ne perd pas le droit de demander les dommages
interets lorsqu'il exerce son droit de recourir a un autre moyen. 

3) Aucun delai de grace ne peut etre accorde a l'acheteur par un juge 
ou par un arbitre lorsque le vendeur se prevaut d'un des moyens dont il 
dispose en cas de contravention au contrat. 

Article 62 

Le vendeur peut exiger de l'acheteur le paiement du prix, la prise de 
livraison des marchandises ou !'execution des autres obligations de 
l'acheteur, a moins qu'il ne se soit prevalu d'un moyen incompatible 
avec ces exigences . 
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Article 63 

1 )  Le vendeur peut impartir a l'acheteur un delai supph�mentaire de 
dun�e raisonnable pour ! ' execution de ses obligations. 

2) A moins qu' il n'ait re9u de l 'acheteur une notification I' informant 
que celui-ci n'executerait pas ses obligations dans le delai ainsi imparti, 
le vendeur ne peut, avant I' expiration de ce delai, se prevaloir d'aucun 
des moyens dont il dispose en cas de contraventio.n au contrat. Toute
fois, le vendeur ne perd pas, de ce fait, le droit de demander des 
dommages-interets pour retard dans I' execution. 

Article 64 

1 )  Le vendeur peut declarer le contrat resolu : 

a) si ! 'inexecution par l'acheteur de l 'une quelconque des obliga
tions resultant pour lui du contrat ou de la presente Convention 
constitue une contravention essentielle au contrat ; ou 

b) si l 'acheteur n'execute pas son obligation de payer le prix ou ne 
prend pas livraison des marchandises dans le delai supplemen
taire imparti par le vendeur conformement au paragraphe 1 de 
I' article 63 oiu s' il declare qu'il ne le fera pas dans le delai ainsi 
imparti. 

2) Cependant, lorsque 1' acheteur a paye le prix, le vendeur est dechu 
du droit de declarer le contrat resolu s'il ne l'a pas fait : 

a) en cas d'execution tardive par l'acheteur, avant d'avoir su qu'il 
y avait eu execution ; ou 

b) en cas de contravention par l'acheteur autre que !'execution 
tardive, dans un delai raisonnable : 

i) a partir du moment ou le vendeur a eu connaissance ou 
aurait du a voir connaissance de cette contravention; ou 

ii) apres !' expiration de tout delai supplementaire imparti par 
le vendeur conformement au paragraphe 1 de l 'article 63 
ou apres l 'acheteur a declare qu'il n'executerait pas ses 
obligations dans ce delai supplementaire . 

Article 65 

1 )  Si le contrat prevoit que l'acheteur doit specifier la forme, la 
mesure ou d'autres caracteristiques des marchandises et si l 'acheteur 
n'eff�ctue pas cette specification a la date convenue ou dans un delai 
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raisonnable a compter de la n!ception d'une demande du vendeur, celui
ci peut, sans prejudice de tous autres droits qu'il peut avoir, effectuer 
Iui-meme cette specification d'apres les besoins de l'acheteur dont il 
peut avoir connaissance. 

2) Si le vendeur effectue lui-meme Ia specification, il doit en faire 
conna1tre les modalites a l 'acheteur et lui impartir un delai raisonnable 
pour une specification differente. Si, apres reception de Ia communica
tion du vendeur, l 'acheteur n'utilise pas cette possibilite dans le delai 
ainsi imparti, Ia specification effectuee par le vend�ur est definitive. 

CHAPITRE IV 

TRANSFERT DES RISQUES 

Article 66 

La perte ou Ia deterioration des marchandises survenue apres le 
transfert des risques a l 'acheteur ne libere pas celui-ci de son obligation 
de payer le prix, a mains que ces evenements ne soient dus a un fait du 
vendeur. 

Article 67 

1) Lorsque le contrat de vente implique un transport des marchan
dises et que le vendeur n'est pas tenu de les remettre en un lieu deter
mine, les risques sont transferes a l'acheteur a partir de la remise des 
marchandises au premier transporteur pour transmission a l'acheteur 
conformement au contrat de vente. Lorsque le vendeur est ten1,1 de 
remettre les marchandises a un transporteur en un lieu determine, les 
risques ne sont pas transferes a l'acheteur tant que les marchandises 
n'ont pas ete remises au transporteur en ce lieu. Le fait que le vendeur 
soit autorise a conserver les documents representatifs des marchandises 
n'affecte pas le transfert des risques. 

2) Cependant, les risques ne sont pas transferes a I' acheteur tant que 
les marchandises n' ont pas ete clairement identifiees aux fins du con
trat, que ce soit par I' apposition d'un signe distinctlf sur les marchan
dises, par des documents de transport, par un avis donne a l' acheteur ou 
par tout autre moyen, 

Article 68 

En ce qui concerne les marchandises vendues en cours de transport, 
les risques sont transferes a l 'acheteur a partir du moment ou le contrat 
est conclu. Toutefois, si les circonstances !' impliquent, les risques sont a 
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Ia charge de l'acheteur a compter du moment ou les marchandises ont 
ete remises au transporteur qui a emis les documents constatant le 
contrat de transport. Neanmoins , si, au moment de la conclusion du 
contrat de vente, 1e vendeur avait connaissance ou aurait du avoir 
connaissance du fait que les marchandises avaient peri ou avaient ete 
deteriorees et qu'il n'en a pas informe l 'acheteur, la perte ou Ia. deterio
ration est a Ia charge du vendeur. 

Article 69 

1) Dans les cas non vises par les articles 67 et 68, les risques sont 
transferes a l 'acheteur lorsqu'il retire les marchandises ou, s'il ne le fait 
pas en temps voulu, a partir du moment ou les marchandises sont mises 
a sa disposition et ou il commet une contravention au contrat en n' en 
prenant pas livraison. 

2) Cependant, si l'acheteur est tenu de retirer les marchandises en un 
lieu autre qu'un etablissement du vendeur, les risques sont transferes 
lorsque la livraison est due et que l'acheteur sait que les marchandises 
sont mises a sa disposition en ce lieu. 

3) Si la vente porte sur des marchandises non encore individualisees, 
les marchandises ne sont reputees avoir ete mises a la disposition de 
l' acheteur que lorsqu'elles ont ete clairement identifiees aux fins du 
contrat . 

Article 70 
Si le vendeur a commis mi.e contravention essentielle au contrat, les 

dispositions des articles 67, 68 et 69 ne portent pas atteinte aux moyens 
dont 1' acheteur dispose en raison de cette contravention. 

CHAPITRE V 

PISPOSITIONS COMMUNES AUX OBLIGATIONS DU 
VENDEUR ET DE CACHETEUR 

Section I 

Contravention anticipee et contrats a livraisons successives 

Article 71 
1) Une partie peut differer !'execution de ses obligations lorsqu'il 

apparalt , apres Ia conclusion du contrat, que l'autre partie n'executera 
pas une partie essentielle de ses obligations du fait : 
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a) d'une grave insuffisance dans la capacite d'execution de cette 
partie ou sa solvabilite; ou 

b) de la maniere dont elle s'apprete a executer ou execute le 
contrat. 

2) Si le vendeur a deja expedie les marchandises lorsque se revelent 
les raisons prevues au paragraphe precedent , il peut s'opposer a ce que 
les marchandises soient remises a l'acheteur, meme si celui-ci detient un 
document lui permettant de les obtenir. Le present paragraphe ne 
concerne que les droits respectifs du vendeur et de l'acheteur sur les 
marchandises . 

3) La partie qui differe !'execution, avant ou apres ! 'expedition des 
marchandises, doit adresser immectiatement une notification a cet effet 
a 1' autre partie, et elle do it procecter a I' execution si l' autre partie donne 
des assurances suffisantes de la bonne execution de ses obligations . 

Article 72 

1) Si, avant la date de !'execution du contrat, il est manifeste qu'une 
partie commettra une contravention essentielle au contrat, 1' autre partie 
peut declarer celui-ci resolu . 

2) Si elle dispose du temps necessaire, Ia partie qui a !'intention de 
d�clarer le contrat resolu do it le notifier a 1' autre partie dans des 
conditions raisonnables pour lui permettre de donner des assurances 
suffisantes de la bonne execution de ses obligations . 

3) Les dispositions du paragraphe precedent ne s'appliquent pas si 
I' autre partie a declare qu'elle n'executerait pas ses obligations. 

Article 73 

1) Dans les contrats a livraisons successives, si !'inexecution par 
l'une des parties d'une obligation relative a une livraison constitue une 
contravention essentielle au contrat en ce qui concerne cette livraison, 
l'autre partie peut declarer le contrat resolu pour ladite livraison. 

2) Si !'inexecution par l'une des parties d'une obligation relative a 
une livraison donne a 1' autre partie de serieuses raisons de penser qu'il y 
aura contravention essentielle au contrat en ce qui concerne des obliga
tions futures, elle peut declarer le contrat resolu pour l'avenir, a condi
tion de le faire dans un delai raisonnable . 

3) I..:�cheteur qui declare le contrat resolu pour une livraison peut, en 
meme temps , le declarer resolu pour les livraisons dej� re�ues ou pour 
les livraisons futures si, en raison de leur connexite, ces livraisons ne 

225 



CONFERENCE SUR L'UNIFORMISATION DES LOIS AU CANADA 

peuvent etre utilisees aux fins envisagees par les parties au moment de la 
conclusion du contrat . 

Section II 

Do mmages�interets 

Article 74 

Les dommages-interets pour une contravention au contrat commise 
par une partie sont egaux a la perte subie et au gain manque par l'autre 
partie par suite de la contravention. Ces dommages-interets ne peuvent 
etre superieurs a la perte subie et au gain manque que la partie en defaut 
avait prevus ou aurait dfi prevoir au moment de la conclusion du 
contrat, en considerant les faits dont elle avait connaissance ou aurait 
dG. avoir connajssance, comme etant des consequences possibles de la 
contravention au contrat. 

Article 75 

Lorsque le contrat est resolu et que, d 'une maniere raisonnable et 
dans un delai raisonnable apres la resolution, l'acheteur a procede a un 
achat de remplacement ou le vendeur a une vente compensatoire, la 
partie qui demande des dommages-interets peut obtenir la difference 
entre le prix du contrat et le prix de l'achat de remplacement ou de la 
vente compensatoire ainis que tous autres dommages-interets qui peu
vent etre dus en vertu de I' article 74. 

Article 76 

1 )  Lorsque le contrat est resolu et que les marchandises ont un prix 
courant, la partie qui demande des dommages-interets peut, si elle n'a 
pas procede a un achat de rem placement ou a une vente compensate ire 
au titre de ! 'article 75, obtenir la difference entre le prix fixe dans le 
contrat et le :prix courant au moment de la resolution ainsi que tous 
autres dommages-interets qui peuvent etre dus au titre de l 'article 74. 
Neanmoins, si la partie qui demande des dommages-interets a declare le 
contrat resolu a pres a voir pris possession des marchandises, c' est le prix 
courant au moment de la prise de possession qui est applicable et non 
pas le prix courant au moment de la resolution. 

2) Aux fins du paragraphe precedent, le prix courant est celui du lieu 
ou la livraison des marchandises aurait dG. etre effectuee ou, a defaut de 
prix courant en ce lieu, le prix courant pratique en un autre lieu qu'il 
apparait raisonnable de prendre comme lieu de reference, en tenant 
compte des differences dans les frais de transport des marchandises. 
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Article 77 
La partie qui invoque la contravention au contrat doit prendre les 

mesures raisonnables, eu egard aux circonstances, pour limiter la perte, 
y compris le gain manque, resultant de la contravention. Si elle neglige 
de le faire, la partie en defaut peut demander une reduction des dom
mages-interets egale au montant de Ia perte qui aurait dfi etre evitee. 

Section III 

Interets 

Article 78 

Si une partie ne paie pas le prix ou toute autre somme due, !'autre 
partie a droit a des interets sur cette somme, sans prejudice des dom
mages-interets qu'elle serait fondee a demander en vertu de I' article 74. 

Section IV 

Exoneration 

Article 79 

1 )  Une partie n'est pas responsable de }'inexecution de l'une 
quelconque de ses obligations si elle prouve que cette inexecution est due 
a un empechement independant de sa volonte et que !'on ne pouvait 
raisonnablement attendre d'elle qu'elle le prenne en consideration au 
moment de la conclusion du contrat, qu'elle le previenne ou le surmonte 
ou qu'elle en previenne ou surmonte les consequences . 

2) Si l 'inexecution par une partie est due a ! 'inexecution par un tiers 
qu'elle a charge d'executer tout ou partie du contrat, cette partie n'est 
exoneree de sa responsabilite que dans le cas : 

a) oil elle l'est en vertu des dispositions du paragraphe precedent; 
et 

b) oil le tiers serait lui aussi exonere si les dispositions de ce 
paragraphe lui etaient appliquees. 

3) !Jexoneration prevue par le present article produit effet pendant Ia 
duree de l'empechement. 

4) La partie qui n'a pas execute doit avertir !'autre partie de l'em
pechemetit et de ses effets sur sa capacite d'executer. Si l'avertissement 
n'arrive pas a destination dans un delai raisonnable a p�rtir du moment 
ou Ia partie qui n'a pas execute a connu ou aurait dil connaitre l'em-
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pechement, celle-ci est tenue a des dommages-interets du fait de ce 
defaut de reception. 

5) Les dispositions du present article n'interdisent pas a une partie 
d'exercer tous ses droits autres que celui d'obtenir des dommages
interets en vertu de la presente Convention.  

Article 80 

Une partie ne peut pas se prevaloir d'une inexecution par l'autre 
partie dans la mesure ou cette inexecution est due a un acte ou a un 
omission de sa part. 

Section V 

Effets de Ia resolution 

Article 81 

1)  La resolution du contrat libere les deux parties de leurs obliga
tions, sous reserve des dommages-interets qui peuvent etre dus. Elle n'a 
pas d'effet sur les stipulations du contrat relatives au reglement des 
differends ou aux droits et obligations des parties en cas de resolution. 

2) La partie qui a execute le contrat totalement ou partiellement peut 
reclamer restitution a l 'autre partie de ce qu'elle a fourni ou paye en 
execution du contrat . Si les deux parties sont tenues d'effectuer des 
restitutions, elles doivent y proceder simultanement . 

Article 82 

1) e acheteur perd le droit de declarer le contrat resolu ou d' exiger du 
vendeur la livraison de marchandises de remplacement s'il lui est impos
sible de restituer les marchandises dans un etat sensiblement identique a 
celui dans lequel il les a re<;:ues . 

2) Le paragraphe precedente ne s'applique pas : 

a) si l ' impossibilite de restituer les marchandises ou de les resti
tuer dans un etat sensiblement identique a celui dans lequel 
1' acheteur les a re9ues pas due a un acte ou a une omission de sa 
part; 

b) si les marchandises ont peri ou sont deteriorees, en totalite ou 
en partie, en consequence de l 'examen prescrit a I' article 36; ou 

c) si l 'acheteur, avant le moment ou il a constate ou aurait dfi 
constater le defaut de conformite, a vendu tout ou partie des 
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marchandises dans le cadre d'une operation commerciale nor
male ou a consomme ou transforme tout ou partie des mar
chandises conformement a l 'usage normal . 

Article 83 

I.;acheteur qui a perdu le droit de declarer le contrat resolu ou d'exiger 
du vendeur la livraison de marchandises de remplacement en vertu de 
1' article 82 conserve le droit de se prevaloir de to us les autres moyens 
qu' il tient du contrat et de la presente Convention. 

Article 84 

1) Si le vendeur est tenu de restituer le prix, il doit aussi payer des 
interets sur le montant de ce prix a compter du jour du paiement. 

2) I.;acheteur doit au vendeur } 'equivalent de tout profit qu'il a retire 
des marchandises ou d'une partie de celles-ci : 

a) lorsqu'il doit les restituer en tout ou en partie; ou 

b) lorsqu'il est dans l 'impossibilite de restituer tout ou partie des 
marchandises ou de les restituer en tout ou en partie dans un 
etat sensiblement identique a celui dans lequel il les a re<;ues et 
que neanmoins il a declare le contrat resolu ou a exige du 
vendeur la livraison de marchandises de rem placement. 

Section VI 

Conservation des marchandises 

Article 85 

Lorsque 1' acheteur tarde a prendre Iivraison des marchandises ou 
qu' il n'en paie pas le prix, alors que le paiement du prix et la livraison 
doivent se faire simulantement, le vendeur, s'il a les marchandises en sa 
possession ou sous son controle, doit prendre les mesures raisonnables, 
eu egard aux circonstances, pour en assurer la conservation. II est fonde 
a les retenir jusqu'a ce qu' il ait obtenu de l'acheteur le remboursement 
de ses depenses raisonnables. 

Article 86 

1 )  Si l'acheteur a re<;u les marchandises et entend exercer tout droit 
de les refuser en vertu du contrat ou de la presente Convention, il doit 
prendre les mesures raisonnables, eu egard aux circonstances, pour en 
assurer la conservation. 11 est fonde a les retenir jusqu'a ce qu'il ait 
obtenu du vendeur le remboursement de ses depenses raisonnables. 
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2) Si les marchandises expediees a 1' acheteur ont ete mises a sa 
disposition a leur lieu de destination et si l 'acheteur exerce le droit de Ies 
refuser, il doit en prendre possession pour le compte du vendeur a 
condition de pouvoir le faire sans paiement du prix et sans inconven
ients ou frais deraisonnables. Cette disposition ne s'applique pas si le 
vendeur est present au lieu de destination ou s'il y a en ce lieu une 
personne ayant qualite pour prendre les marchandises en charge pour 
son compte. Les droits et obligations de l 'acheteur qui prend possession 
des marchandises en vertu du present paragraphe sont regis par le 
paragraphe precedente . 

Article 87 

La partie qui est tenue de prendre des mesures pour assurer la conser
vation des marchandises peut les deposer dans Ies magasins d'un tiers 
aux frais de I' autre partie, a condition que les frais qui en resultent ne 
soient pas deraisonnables. 

Article 88 

1) La partie qui doit assurer la conservation des marchandises con
formement aux articles 85 ou 86 peut les vendre par tous moyens 
appropries si l'autre partie a apporte un retard deraisonnable a prendre 
possession des marchandises ou a les reprendre ou a payer Ie prix ou les 
frais de leur conservation, sous reserve de notifier a cette autre partie , 
dans des conditions raisonnables, son intention de vendre. 

2) Lmsque les marchandises sont sujettes a une deterioration rapide 
ou lorsque leur conservation entralnerait des frais deraisonnables, la 
partie qui est tenue d'assurer la conservation des marchandises con
formement aux articles 85 ou 86 doit raisonnablement s'employer a les 
vendre . Dans la mesure du possible, elle doit notifier a I' autre partie son 
intention de vendre. 

3) La partie qui vend les marchandises a le droit de retenir sur le 
produit de la vente un montant egal aux frais raisonnables de conserva
tion et de vente des marchandises. Elle do it le surplus a !'autre partie. 

QUATRIEME PARTIE 

DISPOSITIONS FINALES 

Article 89 

Le Secretaire general de I' Organisation des Nations Unies est designe 
comme depositaire de la presente Convention. 
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Article 90 

La presente Convention ne prevaut pas sur un accord international 
deja conclu ou a conclure qui contient des dispositions concerna.nt les 
matieres n!gies par la presente Convention, a condition que les parties 
au contrat aient leur etablissement dans des Etats parties a cet accord . 

Article 91 

1) La presente Convention sera ouverte a la signature a la seance de 
cloture de la Conference des Nations Unies sur les contrats de vente 
internationale de marchandises et restera ouverte a Ia signature de tous 
les Etats au Siege de !'Organisation des Nations Unies, a New York, 
jusqu'au 30 septembre 1981 ; 

2) La presente Convention est sujette a ratification, acceptation ou 
approbation par les Etats signataires. 

3) La presente Convention sera ouverte a !'adhesion de tous les Etats 
qui ne sont pas signataires , a partir de la date a laquelle elle sera ouverte 
a la signature . 

4) Les instruments de ratification, d' acceptation, d'approbation ou 
d'adhesion seront deposes aupres du Secretaire general de !'Organisa
tion de Nations Unies. 

Article 92 

1) Tout Etat contractant pourra, au moment de Ia signature, de la 
ratification, de !'acceptation, de Papprobation ou de !'adhesion, de
clarer qu'il ne sera pas lie par la deuxieme partie de la presente Conven
tion ou qu'il ne sera pas lie par la troisieme partie de la presente 
Convention. 

2) Un Etat contr�ctant qui fait, en vertu du paragraphe precedente, 
une declaration a l'egard de la deuxieme partie ou de la troisieme partie 
de la presente Convention ne sera pas considere comme etant un Etat 
contractant, au sens du paragraphe 1 de 1' article premier de la Conven
tion, pour les matieres regies par la partie de la Convention a laquelle 
cette declaration s'applique. 

Article 93 

1 )  Tout Etat cbntractant qui comprend deux ou plusieurs unites 
territoriales dans lesquelles, selon sa constitution, des systemes de droit 
differents s'appliquent dans les matieres regies par la presente Conven
tion pourra, au moment de la signature, de la ratification, de l 'accepta-
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tion, de !'approbation ou de ! 'adhesion, declarer que Ia presente 
Convention s'appliquera a toutes ses unites territoriales ou seulement a 
l'une ou plusieurs d'entre elles et pourra a tout moment modifier cette 
declaration en faisant une nouvelle declaration. 

2) Ces declarations seront notifiees au depositaire et designeront 
expressement les unites territoriales auxquelles la Convention s' appli� 
que. 

3) Si, en vertu d'une declaration faite conformement au present 
article, Ia pn!sente Convention s'applique a l'une ou plusieurs des unites 
territoriales d'un Etat contractant, mais non pas a toutes , et si l 'e� 
tablissement d'une partie au contrat est situe dans cet Etat, cet etablisse� 
ment sera considere, aux fins de la pn!sente Convention, comme n'etant 
pas situe dans un Etat contractant, a moins qu' il ne soit situe dans une 
unite territoriale a laquelle la Convention s'applique. 

4) Si un Etat contnictant ne 'fait pas de declaration en vertu du 
paragraphe 1 du present article, Ia Convention s'appliquera a !'ensem
ble du territoire de cet Etat . 

Article 94 

I) Deux ou plusieurs Etats contractants qui, dans des matiere,s regies 
par la presente Convention, appliquent des regles juridiques identiques 
ou voisines peuvent , a tout moment declarer que la Convention ne 
s' appliquera pas aux contrats de vente ou a leur formation lorsque les 
parties ont leur etablissement dans ces Etats . De telles declarations 
peuvent etre faites conjointement ou etre unilaterales et reciproques. 

2) Un Etat contractant qui, dans des matieres regies par Ia presente 
Convention , applique des regles juridiques identiques ou voisines de 
celles d'un ou de plusieurs Etats non contractants peut, a tout moment, 
declarer que la Convention ne s'appliquera pas aux contrats de vente ou 
a leur formation lorsque les parties ont leur etablissement dans ces 
Etats. 

3) Lorsqu'un Etat a l' egard duquel une declaration a ete faite en 
vertu du paragraphe precedent devient par Ia suite un Etat contractant, 
Ia declaration mentionnee aura, a partir de la date a laquelle la presente 
Convention entrera en vigueur a l'egard de ce nouvel Etat contractant, 
les effets d'une declaration faite en vertu du paragraphe 1, a condition 
que le nouvel Etat contractant s'y assode ou fasse une declaration 
unilaterale a titre reciproque. 
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Article 95 

Tout Etat peut declarer, au moment du depot de son instrument de 
ratification, d'acceptation, d' approbation ou d'adhesion, qu'il ne sera 
pas lie par l'alinea b) du paragraphe 1 de I '  article premier de la presente 
Convention. 

Article 96 

Tout Etat contractant dont la legislation exige que les contrats de 
vente soient conclus ou constates par ecrit peut a tout moment declarer, 
conformement a l 'article 12, que toute disposition de !'article 1 1, de 
I' article 29 ou de Ia deuxieme partie de la presente Convention autori
sant une forme autre que la forme ecrite pour Ia conclusion, la modifi
cation ou la resiliation amiable d'un contrat de vente, ou pour toute 
offre, acceptation ou autre manifestation d'intention, ne s'applique pas 
des Iors que l'une des parties a son etablissement dans cet Etat. 

Article 97 

1) Les declarations faites en vertu de la presente Convention lors de 
la signature sont sujettes a confirmation lors de la ratification, de 
I' acceptation ou de I' approbation . 

2) Les declarations, et la confirmation des declarations, seront faites 
par ecrit et formellement notifiees au depositaire. 

3) Les declarations prendront effet a la date de 1' entree en vigueur de 
la presente Convention a l'egard de l'Etat declarant. Cependant, les 
declarations dont le depositaire aura re<;u notification formelle apres 
cette date prendront effet le premier jour du mois suivant 1' expiration 
d'un delai de six mois a compter de la date de leur reception par le 
depositaire. Les declarations unilaterales et reciproques faites en vertu 
de 1' article 94 prendront effet le premier jour du mois suivant 1' expira
tion d'une periode de six mois a pres la date de Ia reception de la derniere 
declaration par le depositaire. 

4) Tout Etat qui fait une declaration en vertu de la presente Conven
tioiJ_ peut a tout moment la retirer par une notification formelle adressee 
par ecrit au depositaire. Ce retrait prendra effet le premier jour du mois 
suivant !'expiration d'une periode de six mois apres la date de reception 
de la notification par le depositaire. 

5) Le retrait d 'une declaration faite en vertu de !'article 94 rendra 
caduque, a partir de la date de sa prise d'effet, toute declaration 
reciproque faite par un autre Etat en vertu de ce meme article. 
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Article 98 

Aucune reserve n' est autorisee autre que celles qui sont expressement 
autorisees par la presente Convention. 

Article 99 

1) La presente Convention entrera en vigueur, so us reserve des dispo
sitions du paragraphe 6 du present article, le premier jour du mois 
suivant ! 'expiration d'une periode de douze mois apres la date du depot 
du dixieme instrument de ratification, d'acceptation, d'approbation ou 
d'adhesion, y compris tout instrument contenant une declaration faite 
en vertu de I' article 92. 

2) Lorsqu'un Etat ratifiera, acceptera ou approuvera la presente 
Convention ou y adherera apres le depot du dixieme instrument de 
ratification, d'acceptation, d'approbation ou d'adhesion, la Conven
tion, a } 'exception de la partie exclue, entrera en vigueur a l'egard de cet 
Etat, sous reserve des dispositions du paragraphe 6 du present article, le 
premier jour du mois suivant I' expiration d'une periode de douze mois 
apres la date du depot de !'instrument de ratification, d'acceptation, 
d'approbation, ou d'adhesion. 

3) Tout Etat qui ratifiera, acceptera ou approuvera la presente Con
vention ou y adherera et qui est partie a la Convention portant loi 
uniforme sur la formation des contrats de vente internationale des 
objets mobiliers corporels faite a La Haye le 1er juillet 1964 (Convention 
de La Haye en 1964 sur la formation) ou a la Convention portant loi 
uniforme sur la vente internationale des objets mobiliers corporels faite 
a La Haye le 1 or juillet 1964 (Convention de La Haye en 1974 sur la 
vente), ou a ces deux conventions, denoncera en meme temps, selon le 
cas, la Convention de La Haye de 1964 sur la vente ou la Convention de 
La Haye sur la formation, ou ces deux conventions, en adressant une 
notification a cet effet au Gouvernement neerlandais . 

4) Tout Etat partie a la Convention de La Haye de 1964 sur la vente 
qui ratifiera, acceptera ou approuvera la presente Convention ou y 
adherera et qui declarera ou aura declare en vertu de I' article 92 qu'il 
n'est pas lie par la deuxieme partie de la Convention, denoncera, au 
moment de la ratification, de }'acceptation, de }'approbation ou de 
l 'adhesion, la Convention de La Haye de 1964 sur la vente en adressant 
une notification a cet effet au Gouvernement neerlandais . 

5) Tout Etat partie a la Convention de La Haye de 1964 sur la ve11te 
qui ratifiera, acceptera ou approuvera la presente Convention ou y 
adherera et qui declarera ou aura declare en vertti de l'article 92 qu'il 
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n'est pas lie par la troisieme partie de la Convention, denoncera, au 
moment de la ratification, de !'acceptation, de }'approbation ou de 
} 'adhesion, la Convention de La Haye de 1974 sur la formation en 
adressant une notification a cet effet au Gouvernement neerlandais. 

6) Aux fins du present article , les ratifications , acceptations , appro
bations et adhesions effectuees a l' egard de la presente Convention par 
des Etats parties a Ia Convention de La Haye de 1964 sur la formation 
ou a la Convention de La Haye de 1 964 sur la vente ne prendront effet 
qu'a la date a laquelle les denonciations eventuellement requises de la 
part desdits :Etats a I 'egard de ces deux conventions auront elles-memes 
pris effet. Le depositaire de la presente Convention s'entendra avec le 
Gouvernement neerlandais, depositaire des conventions de 1 964, pour 
assurer la coordination necessaire a cet egard. 

Article 100 

I) La presente Convention s'applique a la formation des contrats 
con�lus a la suite d'une proposition intervenue apres !'entree en vigueur 
de Ia Convention a l 'egard des :Etats contr�ctants vises a I 'alinea a) du 
paragraphe 1 de 1' article premier ou de l'Etat contractant vise a 1' alinea · 
b) du paragraphe 1 de 1' article premier. 

2) La presente Convention s'applique uniquement aux contrats con
clus a pres son entree en vigueur a I '  egard des :Etats contractants vises a 
l 'alinea a) du paragraphe 1 de I' article premier ou de l'Etat contractant 
vise a l 'alinea b) du paragraphe 1 de I' article premier. 

Article 101 

1) Tout Etat contractant pourra denoncer la presente Convention, 
ou la deuxieme ou la troisieme partie de la Convention, par une notifi
cation formelle adressee par ecrit au d�positaire. 

2) La denonciation prendra effet le premier jour du mois suivant 
I' expiration d 'une peri ode de douze mois a pres la date de reception de la 
notification par le depositaire. Lorsqu'une periode plus longue pour la 
prise d'effet de la denonciation est specifiee dans la notification, la 
denonciation prendra effet a 1' expiration de la peri ode en question a pres 
la date de reception de la notification . 

FAIT a Vienne, le onze avril mil neuf cent quatre-vingt, en un seul 
original, dont les textes anglais, arabe, chinois, espagnol, fran�;ais et 
russe sont egalement authentiques . 

EN FOI DE QUOI les plenipotentiaires soussignes, dfiment autorises 
par leurs gouvernements respectifs , ont signe la presente Convention. 
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(See page 33) 

INTERPROVINCIAL CHILD ABDUCTION 

Report of the Quebec Representatives 

At the 1984 meeting of the Uniform Law Conference, the Quebec 
Representatives agreed to report to the 1985 Annual Meeting to again 
explain the benefits of the Act respecting the civil aspects of interna
tional and interprovincial child abduction (S.Q. ,  1984, c .  12) in matters 
of interprovincial child abduction and to propose, if necessary, amend
ments to the Uniform Act Respecting the Convention of the Hague 
Conference on Private International Law on the Civil Aspects of Inter
national Child Abduction and to the Uniform Custody Jurisdiction and 
Enforcement Act. 

The main advantage of the Quebec Act and of the Hague Convention 
on the qvil Aspects of International Child Abduction is the establish
ment of an administrative machinery (i .e .  the Central Authorities) to 
assist the applicants in recovering their children and to set in motion the 
appropriate administrative and judicial procedures to obtain the 
prompt return of these children to their proper custodians . In the 
context of uniformity of laws, the Quebec Act has in addition the 
benefit of expressing precisely-worded obligations and functions of 
these Central Authorities . If the provinces and territories of Canada 
agree to set up such a machinery for the benefit of persons residing in 
foreign States , Parties to the Hague Convention, there is no reason for 
affording a less favourable regime to Canadian residents which deprives 
them of this benefit in interprovincial abduction cases . 

The Quebec Act , like the Hague Convention, has also the advantage 
of clearly applying to abductions that take place before any court order 
or separation agreement comes into existence as well as to the protection 
of access rights and, in these cases , assures the applicants of the full 
cooperation of the Central Authorities . Finally, among the ancillary 
provisions intended to help the foreign applicants, the Quebec Act 
clearly provides that the services of the Central Authority are free, that 
there is an exemption from the requirement of security for costs and, for 
the poorest, that legal aid is granted . 

There is , in our opinion, three possible ways of setting up such a 
system in cases of interprovincial abductions and interprovincial ar
rangements for organizing access rights . The first one would be to 
amend the Uniform Act respecting the Convention of the Hague Con
ference on Private International Law on the Civil Aspects of Interna-
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tiona/ Child Abduction in order to extend its scope to these cases. It 
would suffice to amend the title of the Uniform Act, which would be 
replaced by "Uniform Act Respecting the Civil Aspects of International 
and Interprovincial Child Abduction" , and to insert between sections 6 
and 7 of the existing Act the following section: 

"The Lieutenant Governor in Council may, by order, extend 
the application of this Act, on the conditions he considers appro
priate, to any province or territory of Canada. 

The order shall indicate, in particular, the date this Act comes 
into force for each province or territory designated in it and shall 
be published in the Gazette:' 

The second and third methods follow from the comparative analysis 
attached to this report (Schedule I). This analysis shows that, with the 
exception of the exemption from the requirement of security for costs 
(see below, paragraph 16) and of the court's duty to order the prompt 
return of the abducted child without attempting to settle the issue of his 
custody (see below, paragraphs 1 1  to 1 3), no amendment would be 
strictly necessary in the legislation of a particular province in order that 
such province be designated under the Quebec Act, on the understand
ing that it has adopted the Uniform Custody Jurisdiction and Enforce
ment Act of 1 9 8 1  < • >  and that its government undertakes 
administratively(2) to prqvide the services of a Central Authority to 
Quebec applicants to resolve cases of interprovincial abductions and 
interprovincial arrangements for organizing access rights. This solution 
would be preferable in the short-term because it would allow to the 
system suggested to be quickly applied. However, this second method 
would not be useful, in our opinion, in the interests of uniformity 
because, despite its apparent simplicity, it might give rise to miscon
structions .  Indeed, it is not desirable, on the one hand, that the system 
be based only on an exchange of letters, which are less accessible than 
the text of an Act. On the other hand, the Uniform Act of 1981 not 
having been conceived to take into consideration the intervention of 
Central Authorities, some confusion and practical problems of applica
tion could occur. 

( 1 )  The designation would also be possible with respect to provinces in which legislation 
based upon the Uniform Act of 1974 applies, but such 4esignation would include a 
reservation limiting the application of the Quebec Act to cases where there was a court 
order of the province so designated. 

(2) For instance, by a letter from the Attorney General of the province addressed to the 
Minister of Justice of Quebec. 
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The third method,  which the Quebec Representatives propose for 
consideration and which does not meanwhile prevent the provinces and 
territories from acting according to the second method, would be to 
make amendments to the Uniform Act of 1981 (Jl as well as to the various 
provincial Acts based on this Uniform Act . This solution would resolve 
the above mentioned difficulties by a clear formulation of the system by 
implication established by the second solution. The suggested amend
ments would implement and, if necessary, work out the following 
policies and operating conditions : 

1 .  The government should appoint a Central Authority to dis
charge, in cases of interprovincial abductions and interprovin
cial arrangements for organizing access rights, functions similar 
to those ascribed to that Authority by the Hague Convention on 
Civil Aspects of International Child Abduction . The services 
provided by the Central Authority or on its behalf should be free 
of charge. 

2. An application for assist;mce to secure the return of a child or 
the peaceful enjoyment of access rights might be made to the 
Central Authority of a province or territory of Canada by a 
resident of that province or territory, as well as by a resident or a 
Central Authority of another province or territory of Canada. 

3 .  The conditions of admissibility of an application for assistance 
to a Central Authority to secure the return of a child would be 
the removal of that child from the province or territory of 
Canada in which he had his habitual residence in breach of 
custody rights held by the applicant with respect to that child (or 
the retention of the child outside that province or territory in 
breach of such rights) and the actual exercise by the applicant of 
his custody rights at the time of the wrongful removal or reten
tion. However, there would be no requirement that the custody 
rights actually be exercised if this condition were prevented by 
the wrongful removal or retention. 

4. An application for assistance to a Central Authority to secure 
the return of a child would also be admissible if the removal or 
retention occurred when the applicant was waiting for an order, 
with a view to determining or modifying his rights of custody, to 

(3) The provinces and territories in which the Uniform Act of 1974 applies should 
moreover consider the possibility of adding in their Act provisions similar to sections 
6, 11 ,  12, 1 5  and 18 of the Uniform Act of 1981 . 
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be rendered in the province or territory in which the child had 
his habitual residence. 

' 

5 .  The requesting Central Authority, on receipt of an application 
for assistance to secure the return of a child or the peaceful 
enjoyment of access rights, would forthwith transmit the appli
cation to the Central Authority of the province or territory 
referred to in the application. 

6 .  The requested Central Authority, on receipt of an application 
for assistance to secure the return of a child or the peaceful 
enjoyment of access rights, would assume in its province or 
territory, either directly or through other authorities, various 
administrative duties and in particular, the discovery of the 
whereabouts of the child, the taking of provisional measures, 
the negotiation of an amicable resolution of the issue between 
the parties and the institution of judicial proceedings if re
quired . 

7 .  A Central Authority would not be bound to accept an applica
tion that was not well founded. In such case, it would forthwith 
inform the applicant or the Central Authority through which 
the application was submitted, as the case may be, of its rea
sons. 

8 .  If  the requested Central Authority, after an application has been 
referred to it, had reason to believe that the child is in another 
province or territory of Canada, it would directly and without 
delay transmit the application to the Central Authority of that 
province or territory and so inform the requesting Central Au
thority, or the applicant, as the case may be. 

9.  The requested Central Authority might require the applicant to 
pay the expenses incurred in obtaining the return of the child. 
Moreover, supposing that the applicant was ineligible for legal 
aid, it might also require the applicant to pay court costs as well 
as costs arising from legal aid or legal representation. 

10.  The possibility of making application to Central Authorities to 
resolve cases of interprovincial abductions and interprovincial 
arrangements for organizing access rights should not preclude 
any person who claims that there has been a breach of custody 
or access rights from applying directly to the courts of provinces 
or territories of Canada. 

1 1 . Where a child in a province or territory or Canada had been 
wrongfully removed or retained and where, at the time of com-
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mencement of the proceedings before the court of such province 
or.territory, a period of less than one year had elapsed from the 
date of the removal or retention, that court would order the 
return of the child forthwith. Even where the proceedings had 
commenced after the expiration of the period of one year, the 
court would also order the return of the child,  unless it be shown 
that the child is now settled in its new environment. 

12. The only reasons for which the court might refuse to order the 
return would be the lack of actual exercise of the custody rights 
by the applicant, the consent of the latter to the removal, the 
grave risk that the return of the child might expose him or her to 
harm or place him or her in an intolerable .situation, the objec
tion of the child, having attained an age of understanding, to his 
or her return, or considerations related to. the safeguard of 
human rights and freedoms. 

1 3 .  Upon being notified of the wrongful removal or retention of a 
child in a province or territory, the court of such province or 
territory would not decide on the custody of that child if the 
conditions set out in paragraphs 11 and 12 for the return of the 
child might be fulfilled or if an application for his or her return 
might be made within a reasonable time. 

14. The sole fact that an order relating to custody has been made or 
is entitled to recognition in the province or territory of refuge 
should not be a ground for refusing to order the return of the 
child in the province or territory in which he had his habitual 
residence. 

1 5 .  Any application submitted to the Central Authority or to the 
court of a province or t�rritory of Canada, together with docu
ments and any other information appended thereto or provided 
by a Central Authority, should be admissible in the court of a 
province or territory called upon to make a decision about the 
return of a child or the organization of access rights . 

16 .  No security should be required to guarantee the payment of 
costs and expenses in the judicial proceedings related to an 
application for the return of a child or the organization of 
access rights. 

17.  The government could, by regulation, specify the information 
required in, and documents to be provided with, any applica
tions made to the Central Authority. 
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SCHEDULE I 

Comparative analysis, in the form of Charts, of the Uniform 
Extra-Provincial Custody Orders Enforcement Act, the Uniform 

Custody Jurisdiction and Enforcement Act and the Act respecting the 
civil aspects of international and interprovincial child abduction. 
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An Act respecting the civil aspects Uniform Extra-Provincial Custody Uniform Custody Jurisdiction 
of international and interprovincial Orders Enforcement Act and Enforcement Act I Comments 
child abduction (S.Q. ,  1984, c. 12) (1974 version) (1981 version) 

General Features General Features General Features General Features 

( 1 )  The operation of the Act de- ( 1 )  There IS no requirement of rec1- ( 1 )  The operatiOn of the Act does ( 1 )  As the operation of the Um-
pends on a reqmrement of reciproc- procity m most of the provmcial not depend on reciprocal agree- form Acts of 1974 and 1981 does 
1ty. indeed, the Act applies only Acts based upon the U niform Act ments w1th the provmce of the not reqmre reclproclty, Quebec and c: 
With regard to provmces and tern to- of 1974. There ts however an excep- child's habitual residence or on a Nova Scotia would be the only z 

nes destgnated under section 41 tJon: Nova Scotia has mserted this declaration des1gnatmg that prov- provmces obligated to make desig- ...... 
b (i.e. in whtch the Government of requirement mto its legtslatton (Re- mce as a reciprocatmg state. natiOns m order that the Act re- ;;o 

Quebec considers that Quebec res1- crprocal Enforcement of Custody spectmg the crvil aspects of :s:: 
dents may benefit from measures Orders Act, 1976, c. 15, ss. 2(d) and znternatronal and m terprovrncral t-< 
similar to those set out m the Act 6 (2)). child abductwn applies to all the � 
respecting the czvil aspects of mter- provmces, m takmg·for granted ob- (') 
national and mterprovmcJal child vwusly that the legislatiOn of these 0 

N abduction). provinces would be substantially z 
..j::. 'Tj 
N Similar to the Quebec Act. tr1 

;;o 
(2) The applicatiOn of the Act IS (2) The applicatiOn of the legisla- (2) It seems that many provisions (2) The legislatiOn based upon the tr1 

z 
not limited to cases m which a court t10n based upon the Uniform Act of ofthe Act may be mvoked even if no Uniform Act of 1974 have a more (') 
order anses. The second paragraph 1974 1s limited to cases m whtch a extra-provmcial order has been restncted scope of application than tr.1 

0 
of section 3 of the Act also provides court order exists {Uniform Law made (ex . .  sectiOns 6, 10, 1 1 (2), 12 the Quebec Act and the Uniform "'!j 
for 1ts applicatiOn to the protectwn Conference of Canada, 1974 Re- (separation agreement), 15). The Act of 1981, because they only en- (') > of custody nghts which were exer- port, Appendix K, pp. 108 and 109; Act seems therefore to ensure the sure the protectiOn of custody z 
cised pnor to any declSlon thereon see also KAREN M. WEILER, The protectiOn of custody nghts which nghts granted by a court order. This > 

or established m an agreement hav- exerczse of JUrisdiction m custody were exercised pnor to any decision restnctwn does not constitute a rna- � 
mg legal effect under the law of the disputes, 1980, Canadian Journal thereon or established m a separa- JOT impediment to a possible destg-
provmce or terntory m which it was of Family Law, p.  294; J.D. Me- uon agreement. nation of the provmces concerned, 
made. CLEAN, Recognition of Family insofar as this designatiOn could m-

Judgments m the Commonwealth, chide a reservatiOn limttmg the ap-
1983, Butterworths, p. 263). plicatiOn of the Quebec Act to cases 

where there would be a court order 
of the provmce so designated. 
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An Act respecting the civil aspects 
of international and interprovincial 
child abduction (S.Q., 1984, c. 12) 

General Features 

(3) The Act ensures the respect for 
the custody nghts ansmg by reason 
of a Judicial decision under the Di
vorce Act. 

(4) One rmportant feature of the 
Act Is the admmistrattve coopera
tiOn through Central Authonttes 
(established m Quebec and each 
designated State) to assrst the appli
cants to find their children and to 
set m mouon the appropnate ad
mtmstrattve and JUdicial machmery 
to otitam their return. SubJect to 
two exceptiOns concermng the tra
vel expenses and the JUdicial costs, 
thts asststance is free of charge for 
the applicants (sectiOn 38 of the 
Act). 

Uniform Extra-Provincial Custody 
Orders Enforcement Act 

(1974 version) 

General Features 

(3) It seems that the Act could ap
ply to orders made under the Di
vorce Act. Although some 
authont1es have asserted that the 
Extra-Provmczal Enforcement of 
Custody Orders Act does not apply 
to these orders (Chnstme DAVIES, 
Interprovmcia/ Custody, (1978) 56 
C.B.R., p. 33), a recent case law 
mamtams an opposite VIew (Nielsen 
v. Pierce (1983) 35 R.F.L. (2d), p. 
409; · Pawlowitsch v. Pawlowztsch 
( 1982) 104 A. P.R., p. 461). 
(4) The Act does not provtde chan
nels for admtmstrative cooperatiOn 
to asstst the applicant residing out
stde the provmce. 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

General Features 

(3) The Act would apply for the en
forcement of orders made under the 
Divorce Act, because the provtsions 
of the Divorce Act concernmg the 
enforcement of Judgments are per
misstve (Brewer v. Brewer (1981) 
125 D.L.R. (3d) p. 1 83; Rubmstem 
v. Rubmstem (1982) 25 R.F.L. (2d) 
p. 306; Pomtmezer v. Pomtmezer 
(1982) 26 R.F.L. (2d) p. 384; CON
TRA: Gould v. Gould (1980) 6b 
W. W.R., p. 506; Murphy v. Murphy 
(1982) 99 A.P.R., p. 407). 
(4) Except m cases where a court IS 
of the opmwn that It ts necessary to 
recetve further evtdence from a 
place outstde tts JUnsdiction (sec
tiOns 13 and 14 of the Act), the Act 
does not prov1de for the admrmstra
tive cooperatiOn of the Attorney 
General, Mimster of Justice or sim
ilar officer, to assist the parties. In 
practice, however, Mamtoba and 
New Brunswick provtde the services 
of Crown Attorneys to enforce for
eign custody orders (Final Report 
of the federal-provmcial Commit
tee on E.M.C.O., June 7, 1983, 
pages 23 and 24). 

Comments 

General Features 

(3) One can take for granted that 
the three pieces of legtslatton ana
lysed allow orders made under the 
Divorce Act to be enforced. How
ever, even if the courts of a particu
lar provmce came to the opposite 
conclusiOn, thts should not never
theless prevent constdenng that 
provmce as a reciprocatmg State if 
the modes of enforcement provided 
m Its rules of court (applicable un
der the Divorce Act) are stmilar to 
those mentiOned m the Quebec Act. 
(4) This feature is unquestionably 
one of the . most Important m the 
opm10n of the Government of Que
bec, m order that a destgnatton be 
made under section 41 of the Act 
representmg the czvil aspects of zn
ternatwnal and mterprovzncwl 
child abduction. It is also consistent 
with one of the recommendatiOns 
of the Federal-Provmctal Commit
tee on Enforcement of Mamte
nance and Custody Orders m 
Canada (Final Report, June 27, 
1983 recommendation 12). 

?; '"0 
� 
0 
x 
::c 



t 

An Act respecting the civil aspects 
of international and interprovincial 
child abduction (S.Q., 1984, c. 12) 

General Features 

(5) The Act does not seek to regu
late JUrisdiction m custody matters. 
Therefore, 1t does not contam rules 
directly governmg JUrisdiction to 
adjudicate in questions of child cus
tody. 

Uniform Extra-Provincial Custody 
Orders Enforcement Act 

(1974 version) 

General Features 

(5) As its title suggests, the Act 
considers the abductlon of children 
as a problem of enforcement of cus
tody orders. There is a presumption 
that the extra-provmcial tribunal 
had JUrisdiction to grant the order. 
This presumptiOn may be rebutted 
by proof that the child did not have ·a real and substantial connectiOn 
with the provmce m which the order 
was made (sectiOn 2 of the Act). 
However, if the presumptiOn IS not
rebutted, the court will generally 
give effect to the foreign order. It 
should be pointed out that the Nova 
Scotia legislatiOn g1ves much 
greater weight to the foreign order. 
Indeed, the enforcement of the or
der cannot be refused on the ground 
that the child did not have a real and 
substantial connectiOn with the 
provmce m whtch the order was 
made (Reczprocal Enforcement of 

· Custody Orders Act, I976, c. 1 5, 
sec. 3). 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

General Features 

(5) The Act aims to avoid that the 
tribunals of more than one provmce 
exercise concurrent jur1sdict1on m 
respect of the custody. of the same 
child (section 2(b) of the Act) . .It 
seeks to Impose a restnctwn on the 
JUrisdiction of courts m custody 
matters. However, the courts of the 
place where the proceedings are 
commenced will have JUrisdiction 
to decide on the custody of chtdren, 
despite the habitual residence of the 
latter outside that place, if a num
ber of conditions are satisfied (sec
tiOn 3(b) of the Act). 

Comments 

General Features 

(5) Despite the fact that the three 
pteces of legislation have a different 
approach to the questiOn, they atm 
to avmd that the tribunals of a prov
mce dectde on the custody of a child 
who had hts habttual restdence in 
·another province and had been 
brought before these tribunals m 
consequence of an abduction. They 
may therefore be considered as sim
ilar on this particular pomt. How
ever, unlike the Quebec Act, the 
Uniform Acts of 1974 (sectiOn 3) 
and 1981 (sectiOns 3b) and 8b)) al
low the courts of a provmce to de
Cide on the custody of a child, even 
if that child IS not habitually rest
dent m that provmce. This feature 
of the Uniform Acts Is mconsistent 
wtth the Quebec Act. Therefore, m 
order that a particular provmce be 
designated under the Quebec Act, 1t 
should add m 1ts leg1slatwn a provl
swn similar to section 25 of the Act 
representing the c1vil aspects of m
ternational and mterprovmczal 
child abductzon. Thts section a1ms 
to prevent the abductor from ob
taining a custody order before a JU
dicial applicatiOn for the return of 
the child IS made Wlthm a reason
able time and dec1ded by the court. 
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An Act respecting the civil aspects Uniform Extra-Provincial Custody Uniform Custody Jurisdiction 
of international and interprovincial Orders Enforcement Act and Enforcement Act I Comments 
child abduction (S.Q., 1984, c. 12) (1974 version) (1981 version) 

Section by section analysis Section by section analysis Section by section analysis Section by section analysis 

Section 1. This section sets out the There IS no section dealing specifi- SectiOn 2: The purposes of the Act Unlike the Act respectmg the c1vil 
obJects of the Act which essentially cally w1th the objects of the Act but are: (a) to ensure that the applica- aspects of mternatwnal and znter-
are the prompt return to the place of one can say that these are the elimi- twns concernmg the custody of provmcwl child abductwn, the fo- c:: 
their hab1tual residence of children natiOn of a fresh consideration of children will be determmed in their cuses of the Uniform Acts of 1974 z 

:;; wrongfully removed and the effec- the ments of the case m the Junsdic- best Interests; (b) to avoid that the and 1981 are on recognizing and en- 0 

tive respect of the nghts of custody tton to which the child has been tribunals of more than one provmce forcmg foreign orders rather than :;:! 
and access. brought In consequence of an ab- exercise concurrent jurisdiction m on immediately returnmg children � 

l' 
ducuon and obedience to the extra- respect of the custody of the same to the place of their habitual resi- � provmcial order. The bas1c duty of child; (c) to discourage the abduc- dence. One can say, nevertheless, 
the courts m the provmce of refuge tion of children as an alternatiVe to that this difference does not prevent n 

0 

N 
' Is to enforce this order, makmg such the determmatiOn of custody nghts reachmg the same practical result in z 

� orders as 1t considers necessary for by due process; (d) to provide for the great maJOrity of cases and that '"Il 
Vl tr:l 

th1s purpose, m particular an order the more effective enforcement of the prompt return provided by the :;:! tr:l 
returnmg the child to tts proper cus- custody orders; (e) to provide for law of Quebec constitutes m a- way z 

todian (J.D.  McCLEAN, Recogm- the recogmtton and enforcement of an automatic recogmt10n and en- n 
tr:l 

lion of Family Judgments m the custody and access orders made forcement of fore1gn orders. The 0 
Commonwealth, 1 983, But- outside the provmce. objects are consequently similar '"Il 
terworths, p. 263). and do not present problems re- () > 

garding reciprocity. z > 
SectiOn 2: This section clarifies the The Act contams a sectiOn of defi- The Act contains a section of defi- I Thts difference has no influence on � 
sen�e m whtch the notiOns of nghts mtions (section 1 )  but none of these mt10ns (sect ton 1) but none of these the question of reciprocity. 
of custody, nghts of access and des- 1s similar to those set out m the is stmilar to those set out m the 
tgnated State are used. Quebec Act. Quebec Act. 
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An Act respecting the civil aspects 
of international and interprovincial 
child abduction (S.Q.,  1984, c. 12) 

Section by section analysis 

Uniform Extra-Provincial Custody 
Orders Enforcement Act 

(1974 version) 

Section by section analysis 

Sectwns 3 and 4: These sectiOns I No corresponding sectwns. 
mentiOn the cases where the re-
moval or the retention of a child IS 
considered wrongful wrthm the 
meamng of the Act and the condi-
tiOns that have to be fulfilled m 
each of these cases. The settmg m 
motiOn of the machinery of the Act 
for the return of the child depends 
upon their applicatiOn. 

Section 5: This sectton provtdes 
that the Act shall apply to any child 
under Sixteen years of age. How
ever, sectiOn 40 would allow the Im
plementatiOn of agreements 
between a designated State and 
Quebec to extend the scope of the 
Act to mclude any child under 
eighteen years of age. 

Sect10n 1(a) of the Act defines the 
word "child" as a person who has 
not attamed the age of 18 years. 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

Section by section analysis 

No corresponding sectiOns. 

Sect ton l (2) of the Act provides that · 
the reference to a child m the Act is a 
reference to the child while still a 
mmor. 

Comments 

Section by section analysis 

The absence of corresponding sec
tions m the U niform Acts of 1974 
and 1981 does not mean that the 
return of the child cannot be ob
tamed m the cases referred to m 
sectiOns 3 and 4 of the Quebec Act. 
Indeed, subJeCt to the comments 
made m subsectiOn (2) of the Chap
ter entitled "General Features" 
concerning the Uniform Act of 
1974, tt seems that the removals 

· covered by sectiOns 3 and 4 of the 
Quebec Act would also be pre
cluded by the Uniform Acts, takmg 
mto consideration the obJects of the 
latter. 
Insofar as the children concerned 
are under SIXteen years of age, there 
IS no problem regarding reciprocity. 
Furthermore, the provmces that 
WISh the applicatiOn of the Act re
specting the czv if aspects of interna
tconal and mterprovmczal child 
abduction to children under eight
een years of age can agree before
hand With the Government of 
Quebec to make that possible. 
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An Act respecting the civil aspects 
of international and interprovincial 
child abduction (S.Q., 1984, c. 12) 

Section by section analysis 

Sectwns 6 to 8: These sections, m 
addition to designatmg the Mimster 
of Justice as the Central Authonty 
and the Supenor Court as the com
petent Judictal authonty for the 
purpose of applicatiOn of the Act, 
state vanous admimstrative duties 
that the Mimster will assume etther 
directly or through other authon
tles. 

Section 9: This sectiOn allows per
sons to be forced to divulge "infor
mation as to the whereabouts of 
children wrongfully removed or re
tamed m Quebec or of persons with 
whom the children might be. 

Uniform Extra-Provincial Custody 
Orders Enforcement Act 

(1974 version) 

Section by section analysis 

No corresponding sectwns, except 
·the defimt10n of the word "court" 
(sectwn l (b)). 

No corresponding sectiOn. 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

Section by section analysis 

No corresponding sectiOns, except 
the defimt10n of the word "court" 
(sectwn l(a)). 

Section 15 of the Uniform Act IS 
Similar to sectiOn 9 of the Quebec 
Act. 

Comments 

Section by section analysis 

As mentwned above, the admmts
trative duties provided by sectiOns 7 
and 8 of the Quebec Act must be 
assumed by a province that wishes 
to be designated under section 41 of 

· this Act. It is not necessary that the 
province concerned modify its leg
IslatiOn to mclude that list of duties. 
A commitment of its government to 
conform to these would suffice in 
our opmion. However, it would be 
very useful in the mterests of um
formity that clear proviSIOns be 
added on thrs subject m the vanous 
provmctal Acts. 
This provision ,  although not 
stnctly necessary m the legislatiOn 
of a particular provmce in order 
that such provmce be designated 
under the Quebec Act, would never
theless be very useful. It is one of 
the possible means of conforming 
With the duty to discover the where
abouts of a child who has been 
wrongfully removed or retamed. 
Although each province remams 
free to determme Its ·.own enforce
ment measures, it would be desir
able in the interests of uniformity 
that such a provlSlon be added m 
the provmctal Acts m which It IS not 
already mcluded. 
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An Act respecting the civil aspects 
of international and interprovincial 
child abduction (S.Q., 1984, c. 12) 

Section by section analysis 

Sectwn 10: According to thts sec
tton, the Supenor Court may tssue 
a warrant ordenng a peace officer 
to make the necessary mqumes m 
view of discovenng the where
abouts of a child and take htm With
out delay before the director of 
youth protectiOn. 

Sect/On 11: Tills section allows the 
director of youth protection to take, 
m respect of the child, the reqmred 
urgent measures and to undertake 
negotiations m view of the volun
tary return of the child. 

Uniform Extra-Provincial Custody 
Orders Enforcement Act 

(1974 version) 

Section by section analysis 

No corresponding sectiOn. 

No corresponding section. 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

Section by section analysis 

Subsectwns 11(2) and 11(4) of the 
Uniform Act are similar to section 
10 of the Quebec Act . 

No corresponding section. 

Comments 

Section by section analysis 

Thts provtswn, although not 
strictly necessary m the legtslat10n 
of a particular provmce m order 
that such provmce be destgnated 
under the Quebec Act, would never
theless be very useful. It IS one of 
the possible means of conformmg 
to the duty to discover the where
abouts of the child and to prevent 
further harm to htm . Although 
each provmce remams free to .deter
rome Its own enforcement mea
sures, It would be desirable m the 
interests of uniformity that such a 
proviSion be added m the provmc�al 
Acts m which It IS not already m
cluded. 
The absence of corresponding sec
tiOns m the U niform Acts of 1974 
and 1981 certamly does not mean 
that the measures referred to in sec
tion 11 of the Quebec Act cannot be 
taken now by a child care agency or 
by the court Itself. Nevertheless, 1t 
would be desirable m the mterests 
of uniformity that such a provJSlon 
be added m the vanous provmcial 
Acts m order that some authonty be 
clearly mvested wtth these powers m 
mterprovmctal abduction cases. 
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An Act respecting the civil aspects 
of international and interprovincial 
child abduction (S.Q., 1984, c. 12) 

Section by section analysis 

Sectwn 12: This section provides 
for the mterventlon of the Central 
Authonty and the applica1:1on of 
sectiOns 9 to 1 1  of the Act to secure 
the peaceful enjoyment of access 
nghts. 

Uniform Extra-Provincial Custody 
Orders Enforcement Act 

(1974 version) 

Section by section analysis 

No corresponding sectiOn. 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

Section by section analysis 

Subsections 11(2) and 11(4) as well · 
as section. 15 of the Uniform Act · 
clearly apply to secure the enjoy
ment of access rights. 

Comments 

Section by section analysis 

The nght of access bemg the habit
ual counterpart of the nght of cus
tody, It seems normal that 
legislatiOn with a view to enforcing 
custody orders take care also of the 
enforcement of access nghts. The 
Uniform Act of 1981 contams, 
moreover, provisiOns that prove It. 
Consequently, in the provmces that 
will. be considered reciprocal m se
curmg that rights of custody are re
spected, one can take for granted 
that the substance of section- 12 of 
the Quebec Act should -not present 
problems. It would be nevertheless 
better to add m the provmcial Acts 
concerned a clear provisiOn allow
mg the mtervention of the Central 
Authority to secure the· peaceful en
JOyment of access nghts. 
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An Act respecting the civil aspects 
of international and interprovincial 
child abduction (S.Q., 1984, c. 12) 

Uniform Extra-Provincial Custody 
Orders Enforcement Act · 

(1974 version) 

Section by section analysis I Section by section analysis 

SectiOns 13 to 17: These sectwns I No corresponding sectiOns. 
state the obligatory and optiOnal In-
formatiOn that have to be provided 
when an applicatiOn for the return 
of a child 1S made through the Cen-
tral Authonty, and specify admmls-
trauve procedures m some cases 
where 1t IS impossible to carry out 
the application. 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

Section by section analysis 

No corresponding sections. 

Comments 

Section by section analysis 

These sectiOns are related to sec
tiOns 7 and 8 of the Quebec Act m 
that they are a prelimmary machm
ery to the exerc1se by the Central 
Authonty of its vanous dut1es. The 
obligatory or optional character of 
the mformatwn that has to be pro
vided with the applicatiOn is cer
tamly a question that each provmce 
1s free to determme but, m other 
respects, each provmce will have to 
conform to the reqUirements of the 
other provmces. It IS then Impor
tant that these requirements be no
tified by legislative or 
admimstrative process. As for the 
procedures provided by secttons 16 
and 17 of the Quebec Act, they 
could be covered, like the duties 
mentioned m sectwns 7 and 8, by a 
cotnm1tment of the provmcial gov
ernment concerned to conform to 
those. 
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An Act respecting the civil aspects 
of international and interprovincial 
child abduction (S.Q., 1984, c. 12) 

Section by section analysis 

Sectwns 18 to 20: These sectiOns set 
forth the aim of ensunng the 
prompt return of children wrong
fully removed or retamed. For this 
purpose, when Judicial proceedings 
are mstttuted m order to obtam the 
return of a child, the speediest pro
cedures known to the legal system 
of Quebec are used (sectiOn 19). 
Furthermore, subject to some qual
ifications that are mentioned below, 
the return IS in pnnctple mandatory 
dunng the first year from the date 
of the wrongful removal or reten
tion (sectiOn 20 paragraph 1). Even 
thereafter, the return will still be 
mandatory, if it ts not demonstrated 
that the child ts now settled m Its 
new envtronment (sectiOn 20 para
graph 2). 

Uniform Extra-Provincial Custody 
Orders Enforcement Act 

(1974 version) 

Section by section analysis 

Section 2 of the Act provtdes by 
ImplicatiOn for mandatory enforce
ment of a foreign custody order if 
the child, at the time such order was 
made, had a real and substantial 
connection with the provmce in 
which It was made. Thts sectiOn al
lows m particular for an order to be 
made returnmg the child to tts 
proper custodian. 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

Section by section analysis 

Section 6 of the Act states that a 
court that IS sattsfied that a child 
has been wrongfully removed or re
tamed may, upon application, or
der that child be returned to such 
place as the court constders appro
pnate. 

Comments 

Section by section analysis 

Although the return is possible un
der the Uniform Acts of 1974 and 
1981, tt does not constitute an abso
lute pnonty (as in the Quebec Act) 
but rather one of the possible reme
dies among many others. This dif
ference constitutes an impediment 
to reciprocity. Therefore, m order 
that a particular provmce be desig
nated under the Quebec Act, It 
should add m Its legislation a provi
siOn similar to sectiOn 20 of the Act 
respect eng the czvil aspects of mter
natwnal and mterprovmczal child 
abductwn and provide that JUdicial 
proceedings concermng the return 
of a child must be qmckly dealt 
With. 
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An Act respecting the civil aspects 
of international and interprovincial 
child abduction (S.Q., 1984, c. 12) 

Section by section analysis 

Sectwns 21 to 24: These sections set 
out the possible qualifications to 
the return of the child, i.e. the cases 
m which the court may refuse to 
order the return. These qualifica
tions are the lack of actual exercise 
of the custodial nghts at the time of 
consent to the removal, the grave 
nsk that the return of the child · 
would expose him or her to physical 
or psychological harm, the obJec
tion of the child to his or her return, 
the fact that the return IS contrary to 
human nghts and freedoms. We 
can also mclude m this list the fac
tual limitation of section 24 em
powenng the court to dismiss the 
applicatiOn for the return when 1t 
has reason to believe that the child 
has been taken from Quebec. 

Uniform Extra-Provincial Custody 
Orders Enforcement Act 

(1974 version) 

Section by section analysis 

Sectwn 3 of the Act provides that a 
court may vary a custody order, and 
consequently not enforce the for
eign order, if 1t IS sat1sfied that the 
child does not, at the time the appli
cation for vanatlon IS made, have a 
real and substantial connectiOn 
with the provmce m which the order 
was made or last enforced, and the 
child has a real and substantial con
nectiOn w1th the provmce of refuge 
or all the parties affected by the 
order are resident 10 the provmce of 
refuge. In other respects, section 4 
of the Act provides that a court may 
also vary a foreign custody order if 
It IS satisfied that the child would 
suffer senous harm if it remamed m 
or was restored to the custody of the 
person named m the order. 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

Section by section analysis 

Like the Quebec Act and the Um
form Act of 1974, the Uniform Act 
of 1981 allows a court to vary the 
forezgn custody order m the cases 
where the return of the child would 
probably cause htm or her senous 
harm (section 9). Furthermore, 
subsection 7(1) of the Act entitles 
the court to refuse recogmtwn (and 
consequently enforcement - sub
sectzon 7(2)) of a custody order m 
some czrcumstances. Finally, sec
tiOn 8 of the Act allows the court to 
supersede a foretgn order when 
there has been a matenal change of 
ctrcumstances wh1ch affects or 1s 
likely to affect the best mterests of 
the child and the child 1s now habit
ually reszdent in the provmce ofref
uge or has a real and substanttal 
connectiOn With that provmce. 

Comments 

Section by section analysis 

Sections 3 of the Uniform Act of 
1974 and 8 of the Uniform Act of 
1981 are exceptions to the return of 
the child that have no counterpart 
m the Quebec Act. Conversely, 
some exceptiOns provided by the 
Quebec Act are not m the Uniform 
Acts. These differences constitute 
an Impediment to the reciprocity. 
Therefore, m order that a parucular 
province be designated under the 
Quebec Act, 1t should add m tts 
legzslat10n provisions similar to sec
tiOns 21 and 22 of the Act respectzng 
the civil aspects of mternational 
and mterprovmczal child abductzon 
and exclude the applicatiOn of sec
bon 3 of the Uniform Act of 1974 or 
sectiOn 8 of the Uniform Act of 
1981, as the case may be,  should the 
return of the child be obligatory un
der the Quebec Act (i.e. if none of 
the defences provided m section 21 
and 22 precludes the application of 
sectiOn 20). 
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An Act respecting the civil aspects 
of international and interprovincial 
child abduction (S.Q., 1984, c. 12) 

Section by section analysis 

Sectzon 25: This section, so as to 
promote the realizatiOn of the ob-
Ject regarding the return of the 
child, seeks to prevent a decision on 
the merits of the nght to custody 
bemg taken m the provmce of ref-
uge. 

Section 26: This sectiOn alms to dis-
courage potential abductors, who 
will not be able to defend their 
action by means either of a deciswn 
taken pnor to the removal but never 
put mto effect, or of a deciSion ob-
tamed subsequently which will, m 
the majonty of cases, be vitiated by 
fraud. 

Section 27: So as to prompt judicial 
authonties to accord maximum pn-
onty to dealing With the problems 
of child abductions, this section 
lays down a non-obligatory time-
limit of SIX weeks, after which the 
applicant or a Central Authonty 
may request a statement of reasons 
for the delay in reachmg a deciston. 

Uniform Extra-Provincial Custody 
Orders Enforcement Act 

(1974 version) 

Section by section analysis 

No corresponding section 

No corresponding sectiOn. 

No corresponding section. 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

Section by section analysis 

SectiOn 5 and subsectiOn 8(2) of the 
Act allow the same result to be ar-
nved at as section 25 of the Quebec 
Act but the Uniform Act is less 
compulsory for the court. 

No corresponding sectiOn. 

No corresponding sectwn. 

Comments 

Section by section analysis 

The comments made above in sub-
sectiOn (5) of the Chapter entitled 
"General Features" lead to the con-
elusiOn that a proviSIOn Similar to 
sectiOn 25 should be m the legJsla-
uon of the provinces that wish to be 
designated under the Quebec Act. 

This provisiOn IS not stnctly essen-
tial for the purposes of reciprocity. 
Indeed, the evaluatiOn of this ques-
twn may be left to the discretiOn of 
the courts that will have to JUdge m 
the best mterests of the child . How-
ever, It would be deSirable that a 
clear provision be added on this 
subject m the vanous provmcial 
Acts, so as to gmde the courts in the 
exercise of their discretiOn. 

This difference has no mfluence on 
the question of reciprocity. 
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An Act respecting the civil aspects 
of international and interprovincial 
child abduction (S.Q., 1984, c. 12) 

Section by section analysis 

Sectzon 28: Thts sectiOn relaxes the 
requtrements of proof of foretgn 
law. 

Section 29: Thts sectiOn provtdes 
the possibility of requestmg a decJ
ston or attestatton (from the au
thonttes of the child's habttual 
restdence) that the removal or reten
tion was wrongful. 

Uniform Extra-Provincial Custody 
Orders Enforcement Act 

(1974 version) 

Section by section analysis 

No corresponding sectiOn 

No corresponding sectiOn. 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

Section by section analysis 

Sectton 18 ts stmilar to sectwn 28 of 
the Quebec Act. 

No corresponding secuon. 

Comments 

Section by section analysis 

Thts proviSlon, although not 
stnctly necessary m the legtslattan 
of a particular provmce m order 
that such provmce be . destgnated 
under the Quebec Act, would never
theless be very usefuL Although 
each provmce ts free to determme 
Its own rules of evtdence, the rule 
mentwned m sectwns 28 of the 
Quebec Act and 1 8  of the Uniform 
Act of 1981 contributes to a more 
raptd realization of the objects of 
these Acts. 
Thts provision ts not stnctly neces
sary m the legtslatJOn of a particular 
provmce for that provmce to be des
Ignated under the Quebec Act .  
Moreover, the first paragraph of  
sectiOn 29 contemplates that 1t may 
be impossible to obtam the re
quested documents m some destg
nated States. 
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An Act respecting the civil aspects 
of international and interprovincial 
child abduction (S.Q., 1984, c. 12) 

Section by section analysis 

Sectwn 30: According to this sec-
hon, a decision concernmg the re-
turn of the child must not preJUdge 
the ments of custody nghts. 

Sectwns 31 and 32: SectiOn 31 
makes applicable, with necessary 
modificatiOns, sections -13 to 17 of 
the Act to applicattons to make ar-
rangments for orgamzmg or secur-
mg the effective exercise of rights of 
access. Section 32 provides the co-
operation of the Central Authority, 
if judictal proceedings are necessary 
m order to carry out these applica-
twns. 

Uniform Extra-Provincial Custody 
Orders Enforcement Act 

(1974 version) 

Section by section analysis 

No corresponding section. 

No corresponding sectiOns. 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

Section by section analysis 

No corresponding sectiOn. 

SubsectiOns 12(2) and 12(3) of the 
Act relate to JUdicial .proceedings 
that are relevant to orgamze access 
nghts. 

.. 

Comments 

Section by section analysis 

The absence of corresponding sec-
hons m the Uniform Acts of 1974 
and 1981 does not mean that a dect-
sion concerning the return of the 
child settles the ments of the ques-
·tion. On the contrary, the debate on 
the merits should take place in pnn-
ciple before the courts of the State 
where the child had its habitual rest-
dence pnor to 1ts removal (sectwn 
3(a) of the Uniform Act of 1981) or 
the State where the child had a real 
and substantial connection (section 
2 of the Uniform Act of 1974). The 
declSlon concernmg the return 1s 
only a means to enforce these for-
eign orders. SectiOn 30 of the Que-
bee Act does not therefore present 
problems regarding rectproctty. 
The comments made above . con-
cernmg sections 12 and 13 to 17 of 
the Quebec Act also apply to sec-
twns 31 and 32. 
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An Act respecting the civil aspects Uniform Extra�Provincial Custody Uniform Custody Jurisdiction 
of international and interprovincial Orders Enforcement Act and Enforcement Act I Comments 
child abduction (S.Q., 1984, c. 12) (1974 version) (1981 version) 

Section by section an�lysis Section by section analysis Section by section analysis Section by section analysis 

SectiOn 33: This sectwn provides No corresponding section. No corresponding section. This opportumty of the applicant 
that an applicant may apply directly to have recourse to the services of 
to the courts of Quebec or of a des- the Central Authonty only if he c::: 
1gnated State without makmg a pre- w1shes would be Implicit, m our � 
limmary applicatiOn to a Central opmwn, m the case where the prov, 'Tj 
Authority. Th1s confirms that the mces decided to agree on an admm- 0 

:;c 
Act does not seek to establish an IstratJve bas1s to provide such � 
exclus1ve system based upon the m- serv1ces. A provJSlon similar to sec, r 
terventJOn of the Central Authon- twn 33 would, on the other hand, � 
ues. be useful to dispel doubts if the m, (J 

tervenuon of the Central Authon- 0 

N I I I ties was provided by legislatiVe z 
V\ "!j 
"' process. In other respects, the prov, tr! :;c 

inces that preferred to establish a m 
system based upon the obligatory z 

(j 
mterventJOn of the Central Author, tr! 
tttes should provtde 1t expressly m 0 

'"11 
their Acts. (j 

SectiOn 34: Th1s sectiOn prov1des No corresponding secuon. No corresponding section. ThiS provisiOn,  although 
> 

not z 

for the admissibility of some docu- strictly essential for the purposes of > 
ments m court. However, this sec- reciprocity, would nevertheless be � 
t10n must not be construed to very useful m practice. Indeed, It 
contalil a rule on the evidential would allow to the courts to take 
value which IS to be placed on these notice, without other formalities, 
documents. of many relevant documents. 
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An Act respecting the civil aspects 
of international and interprovincial 
child abduction (S.Q., 1984, c. 12) 

Section by section analysis 

Sectwn 35: Th1s section declares 
that no secunty shall be reqmred to 
guarantee the payment of costs and 
expenses m the JUdicial proceedings 
falling wtthm the scope of the Act. 
It does not prevent, however, other 
types of secunty, bond or depoSit, 
m particular those which are 1m-
posed so as to guarantee the proper 
exercise of access nghts. 

Section 36: Thts sectwn provtdes 
for the exemptiOn from legaliza-
tion. 
Section 37: This sectiOn provtdes 
for the nght to legal a1d m Quebec, 
as provided m the Legal Azd Act, m 
favour of the parties habitually re-
stding tn a designated State. 

Uniform Extra-Provincial Custody 
Orders Enforcement Act 

(1974 version) 

Section by section analysis 

No corresponding secuon. 

Section 5 of the Uniform Act cor-
responds to section 36 of the Que-
bee Act. 
No corresponding section. 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

Section by section analysis 

No corresponding sect1on. 

SectiOn 17 of the Uniform Act cor-
responds to sectton 36 of the Que-
bec Act. 
No corresponding sectiOn. 

Comments 

Section by section analysis 

This exemptiOn of providing secu-
nty for costs should be in the leg1s-
lauon of the provmces that wtsh to 
be designated under the Quebec 
Act. Indeed, 1t seems tmportant to 
us that the foreign applicants, who 
are, often poor, not be prevented 
from taking JUdicial proceedings to 
find their children, for the sole rea-
son that they did not have the 
means to prov1de secunty for costs. 
The three pieces of legislatiOn may 
be considered as similar on th1s par-
ticular pomt. 
The granting of legal aid to habttual 
residents of Quebec, according to 
the provisions of the vanous appli-
cable provmc1al laws, would be an 
essential conditiOn for the purposes 
or reciprocnty. Thts conditiOn 
seems, however, already fuifilled 
because, m our optmon, the na-
twnal programs of legal aid would 
apply to the problem of child ab-
ductton as to any other problem of 
family law. 
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An Act respecting the civil aspects 
of international and interprovincial 
child abduction (S.Q., 1984, c. 12) 

Section by section analysis 

Uniform Extra-Provincial Custody 
Orders Enforcement Act 

(1974 version) 

Section by section analysis 

Section 38: According to th1s sec- I No corresponding sectiOn. 
tion, the Central Authonty bears Its 
own costs m applymg the Act, sub-
Ject to two exceptiOns concermng 
travel expenses and the JUdictal 
costs. 
Section 39: This section allows the ·I No corresponding sectiOn. 
court to direct the person who re-
moved or retamed the child, or who 
prevented the exercise of nghts of 
access, to pay the costs ansmg out 
of the applicatiOn of the Act. 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

Section by section analysis 

No corresponding section. 

Subsection 3 of sectwn 6 of the Um
form Act corresponds to sectiOn 39 
of the Quebec Act. 

Comments 

Section by section analysis 

The comments made above con
cermng sections 6 to 8 of the Que
bec Act also apply to this section 
that IS a corollary of the three oth
ers. 

Thts proviSIOn ,  although not 
stnctly necessary m the legislatiOn 
of a particular provmce m order 
that such provmce be designated 
under the Quebec Act, would never
theless be very useful. Although 
each provmce is free to determme 
Its own rules on this subJect, It 
would be desirable m the mterests 
of uniformity that such a provtston 
be added m the provmctal Acts m 
which It is not already mcluded. 
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· An Act respecting tbe civil aspects 
of international and interprovincial 
child abduction (S.Q., 1984, c. 12) 

Uniform Extra-Provincial Custody 
Orders Enforcement Act 

(1974 version) 

Section by section analysis I Section by section analysis 

Sections 40 to 47: Sections 41, 42 f No corresponding sectiOns. 
and 44 to 47 concern only the Gov-
ernment of Quebec. Section 40 pro-
tects the applicatiOn of agreements 
that were concluded between a des-
ignated province and Quebec and 
reproduced m another statute of 
Quebec. In other respects, sectton 
43 settles the scope of the Act rati-
one tempons. 

Uniform Custody Jurisdiction 
and Enforcement Act 

(1981 version) 

Section by section analysis 

No corresponding sectiOns. 

Comments 

Section by section analysis 

We do not anttctpate parttcular 
problems concerning these sec
ttons . ObviOusly, the absence in the 
Uniform Acts of sections corres
ponding to sections 41, 42 and 44 to 
47 has no mfluence on the questiOn 
of rectprocnty. If particular agree
ments are concluded between a des
Ignated province and Quebec, the 
two partners will have to apply 
them and, at that time, It IS possible 
that the designated provmce would 
have to mclude a savmg clause in Its 
legislatiOn. Finally, 1t IS Important 
that the designated provmces agree 
with the non-retroactivity prmciple 
embodied m sectiOn 43 of the Que
bec Act, or if they wtsh, agree with 
Quebec to derogate from it and ap
ply the Act retroactively. 
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APPENDICE H 

(Voir page 33) 

ENLEVEMENT INTERPROVINCIAL D'ENFANTS 

Rapport des representants du Quebec 

A la reunion de 1984 de la Conference sur l'uniformisation des lois , la 
delegation du Quebec a accepte de faire rapport a la reunion annuelle de 
1985, afin d'expliquer de nouveau les avantages de la Loi sur les aspects 
civils de l 'enlevement international et interprovincial d'enfants (L.Q . ,  
1984, c .  12) en  matiere d'enlevement interprovincial d'enfants et de 
proposer au besoin des amendements a la Loi uniforme sur les aspects 
civils de l'enlevement international d'enfants et a la Loi uniforme sur fa 
competence judiciaire et /'execution des jugements en matiere de garde 
d'enfants. 

Le principal avantage de la loi quebecoise et de la Convention de La 
Haye sur les aspects civils de l'entevement international d'enfants est 
l' etablissement d'un mecanisme administratif (c'est-a-dire les Autorites 
centrales) pour aider les demandeurs a retrouver leurs enfants et pour 
mettre en marche les procedures administratives et judiciaires appro
priees a fin d' obtenir le retour immediat de ces enfants au pres des 
titulaires du droit de garde . Dans le contexte de l'uniformisation des 
lois, la loi quebecoise a de plus l'avantage d'exprimer precisement les 
obligations et fonctions de ces Autorites centrales . Si les provinces et 
territoires du Canada acceptent d'instituer un tel mecanisme au profit 
de personnes residant dans les Etats etrangers Parties a la Convention 
de la Haye , il n'y a aucune raison d'accorder un regime moins favorable 
aux residents canadiens en les privant de cet avantage dans les cas 
d'enlevements interprovinciaux. 

La loi quebecoise, a P instar de la Convention de la Haye, a egalement 
l'avantage de s'appliquer clairement aux enlevements qui surviennent 
avant qu'une ordonnance du tribunal ait ete rendue ou qu'un accord de 
separation ait ete conclu; elle s'applique egalement a la protection des 
droits de visite et assure aux demandeurs, dans ces cas, l 'entiere cooper
ation des Autorites centrales. Enfin, parmi les dispositions accessoires 
destinees a aider les demandeurs etrangers, la loi quebecoise prevoit 
clairement la gratuite des services de 1' Autorite centrale, la dispense de 
fournir caution et, pour les plus demunis, !'octroi de I' aide juridique. 

II y a, a notre avis, trois fac;ons possibles d'instaurer un tel regime 
dans les cas d'enlevements interprovinciaux et d'organisation in
terprovinciale du droit de visite. La premiere consisterait a modifier la 
Loi uniforme sur les aspects civils de l'enlevement international d'en-
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fants, afin d'etendre son champ d'application a ces cas . Il suffirait de 
modifier le titre de la loi uniforme, qui serait remplace par "Loi sur les 
aspects civils de l'enlevement international et interprovincial d'en
fants" , et d'inserer entre les articles 6 et 7 de la loi actuelle I' article 
suivant: 

"Le lieutenant-gouverneur en conseil peut, par decret, eten
dre 1' application de la presente loi, aux conditions qu'il estime 
appropriees, a une province ou un territoire du Canada. 

Le decret indique notamment la date d'entree en vigueur de la 
presente loi pour chaque province ou territoire qu'il designe et il 
est publie a Ia Gazette!' 

Les deuxieme et troisieme fa<;ons de proceder decoulent de I' analyse 
comparative jointe au present rapport (Annexe I). Cette analyse demon
tre qu'a  I '  exception de la dispense de fournir caution (voir ci-dessous, 
paragraphe 1 6) et de ! 'obligation pour le tribunal d'ordonner le retour 
immediat de l'enfant enleve, sans se prononcer sur sa garde (voir ci.,. 
dessous, paragraphes 1 1  a 1 3), aucune modification legislative ne serait 
absolument necessaire dans la loi d'une province particuliere pour que 
celle-ci soit designee en vertu de la loi quebecoise, a condition qu'elle ait 
adopte la Loi uniforme de 1981 sur Ia competence judiciaire et /'execu
tion desjugements en matiere de garde d'enjants10 et que son gouverne
ment s'engage administrativement12l a fournir (lUX demandeurs 
quebecois les services d'une Autorite centrale pour resoudre les cas 
d'enlevements interprovinciaux et d'organisation interprovinciale du 
droit de visite. Cette solution pourrait etre preferable a court terme car 
elle permettrait d'appliquer rapidement le regime suggere. Cependant, 
cette deuxieme fa<;on de proceder ne servirait pas, a notre avis ,  les 
interets de I 'uniformisation car, malgre son apparente simplicite, elle 
pourrait donner lieu a des difficultes d 'interpretation. En effet, il n'est 
pas souhaitable, d'une part, que le regime repose sur de simples 
echanges de lettres, lesquelles sont moins accessibles qu'un texte de loi . 
D'autre part, la Loi uniforme de 1981 n'ayant pas ete con<;ue pour tenir 
compte de I' intervention d' Autorites centrales, une certaine confusion 
et des problemes d'application pratiques pourraient survenir. 

(1) La designation serait egalement possible a l'egard des provinces da:ns lesquelles 
s'applique une legislation basee sur la Loi uniforme de 1974, mais une telle designa· 
tion comporterait une reserve limitant !'application de la loi quebecoise aux cas oil il 
existerait une ordonnance du tribunal de la province ainsi designee. 

(2) Par exemple, par une lettre du Procureur general de la province adressee au ministre 
de la Justice du Quebec. 
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La troisieme fa�on de proceder, dont la delegation du Quebec pro
pose la consideration et qui n'empeche pas entretemps les provinces et 
territoires d'agir selon la deuxieme fa9on de proceder, serait d'apporter 
des modifications a la Loi uniforme de 1981<3) ainsi qu'aux diverses lois 
provinciales basees sur cette loi uniforme. Cette solution resoudrait les 
difficultes susmentionnees par un� formulation claire du regime impli
citement instaure par la deuxieme solution. Les modifications sugge
rees exprimeraient, et au besoin, amenageraient les principes et 
modalites qui suivent : 

1 .  Le gouvernement nommerait une Autorite centrale pour rem
plir, dans les cas d'enlevements interprovinciaux et d' organisa
tion interprovinciale du droit de visite, des fonctions analogues 
a celles attribuees a cette Auto rite par la Convention de LaHaye 
sur /es aspects civils de l'enlevement international d'enjants. 
Les services fournis par 1' Autorite centrale ou en son nom 
seraient gratuits. 

2. Une demande d'aide en vue d'assurer le retour d'un enfant ou 
r exercice paisible du droit de visite pourrait etre faite a 
1' Autorite centrale d'une province ou d'un territoire du Canada 
tant par une personne qui y reside que par une personne resi
dante ou une Autorite centrale d'une autre province ou d'un 
autre territoire du Canada. 

3 .  Les conditions de recevabilite d'une demande d'aide a une 
Autorite centrale en vue d'assurerl e  retour d'un enfant seraient 
le deplacement de celui-ci de la province ou du territoire de sa 
residence habituelle au Canada en violation du droit de garde 
du demandeur a 1' egard de cet enfant ( ou la retention de celui-ci 
en dehors de cette province ou de ce territoire en violation de ce 
droit) ainsi que 1' exercice effectif par le demandeur de son droit 
de garde au moment du deplacement ou de la retention illicite. 
Toutefois, il n'y aurait pas d'exigence que le droit de garde soit 
exerce de fa9on effective dans le cas oil cette condition serait 
empechee :par le deplacement ou la retention illicite. 

4 .  Une demande d'aide a une Autorite centrale en vue d 'assurer le 
retour d'un enfant serait egalement recevable dans le cas oil le 
deplacement ou la retention se produirait alors que le deman
deur attendrait qu'une ordonnance visant a determiner ou a 

(3) Les provinces et territoires dans lesquels Ia Loi uniforme de 1974 s'applique devraient 
en outre etudier Ia possibilite d' ajouter dans leurs lois des dispositions semblables aux 
articles 6, 1 1 ,  12, 15  et 18 de Ia Loi uniforme de 1981 
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modifier son droit de garde soit rendue dans la province ou le 
terri to ire de la residence habituelle de 1' enfant. 

5 .  eAutorite centrale requerante, des qu'elle recevrait une de
maQde d'aide en vue d'assurer le retour d'un enfant ou l'exer

, cice paisible du droit de visite, devrait immediatement la 
transmettre a I' Autorite centrale de la province ou du territoire 
vise dans Ia demande. 

6. IJAutorite centrale requise, des qu'elle recevrait une demande 
d'aide en vue d'assurer le retour d'un enfant ou l'exercice 
paisible du droit de visite, devrait assumer dans sa province ou 
son territoire, soit directement ou avec le concours d'autres 
autorites, diverses responsabilites administratives, notamment 
la localisation de l'enfant, !'adoption de mesures provisoires, la 
negociation d'une solution a !'amiable entre les parties et }'in
troduction de procedures judiciaires s'il y a lieu. 

7 .  Une Autorite centrale ne serait pas tenue d'accepter une de
maude non fondee. En ce cas, elle informerait immediatement · 
de ses motifs le demandeur ou, le cas echeant, 1' Autorite cen
trale qui lui aurait transmis la demande. 

8. Lorsque 1' Autorite centrale requise, apres avoir ete saisie d'une 
demande, aurait des motifs de croire que I' enfant se trouverait 
dans une autre province ou un autre territoire du Canada, elle 
transmettrait cette demande directement et sans delai a 
1' Autorite centrale de cette province ou de ce territoire et en 
informerait l' Autorite centrale requerante ou, le cas echeant, le 
demand�ur. 

9.  eAutorite centrale requise pourrait reclamer du demandeur le 
paiement des depenses causees par les operations liees au retour 
de l'enfant. En outre, dans !'hypothese ou le demandeur ne 
serait pas admissible a l'aide juridique, elle pourrait lui n!cla
mer les frais de justice ainsi que les frais lies a }'assistance ou a la 
representation juridique. 

iO. La possibilite de s'adresser a des Autorites centrales pour resou
dre les cas d'enlevements iJ:}terprovinciaux et d'organisation 
interprovinciale des droits de vi site ne devrait pas empecher ceux 
qui pretenden.t qu'il y a eu une violation de leurs droits de garde 
ou de visite de s'adresser directement aux tribunaux des prov
inces ou territoires du Canada. 

11 . Lorsqu' un enfant se trouvant dans une province ou un terri to ire 
du Canada aurait ete deplace ou retenu illicitement et qu'une 
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periode de moins d'un an se serait ecoulee a partir du deplace
ment ou du non-retour au moment de !' introduction de la 
demande de retour devant le tribunal de cette province ou de ce 
territoire, · ce tribunal devrait ordonner son retour immediat. 
Meme si Ia demande de retour etait introduite a pres 1' expiration 
de cette periode, le tribunal devrait egalement ordonner le re
tour de I' enfant, a moins qu'il ne soit etabli que ce dernier s'est 
integre dans son nouveau milieu. 

12. Les seuls motifs pour lesquels le tribunal pourrait refuser d'or
donner le retour seraient le defaut d'exercice effectif du droit de 
garde par le demandeur, le consentement de ce dernier au de
placement, le risque grave que le retour de l 'enfant n'expose 
celui-ci a un danger ou ne le place dans une situation intolera
ble , }'opposition de l'enfant doue de discernement a son retour 
ou des considerations liees a Ia sauvegarde des droits de 
l 'homme et des libertes fondamentales . 

13 . Apres avoir ete informe du deplacement ou de Ia retention 
illicite d'un enfant dans une province ou un territoire, le tribu
nal de cette province ou de ce territoire ne pourrait decider de Ia 
garde de cet enfant si les conditions prevues aux paragraphes 1 1  
et 12 pour le  retour de ! 'enfant pourraient etre satisfaites ou si 
une demande de retour pourrait etre presentee dans un delai 
raisonnable. 

14. Le seul fait qu'une ordonnance de garde ait ete rendue ou soit 
susceptible d'etre reconnue dans la province ou le territoire de 
refuge ne pourrait justifier le refus d'ordonner le retour de 
} 'enfant dans la province ou le territoire de sa residence habi
tuelle . 

1 5 .  Toute demande soumise a 1' Autorite centrale ou au tribunal 
d 'une province ou d'un territoire du Canada, ainsi que tout 
document ou information qui y serait annexe ou qui serait 
fourni par une Autorite centrale, seraient recevables devant le 
tribunal d'une province ou d'un territoire appele a se prononcer 
sur le retour d'un enfant ou sur } 'organisation du droit de visite. 

16 .  Aucune caution ne pourrait etre imposee pour garantir le paie
ment des frais et depens a 1' occasion des procedures judiciaires 
liees a une demande de retour d 'un enfant ou d'  organisation des 
droits de visite. 

17 . Le gouvernement pourrait, par reglement, preciser les informa
tions requises et les documents qui devraient etre fournis avec les 
demandes faites a 1' Autorite centrale. 
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ANNEXE l 

Analyse comparative, so us forme de tableaux, de Ia Loi uniforme sur 
)'execution des ordonnances extra-provinciales de garde d'enfants, de 

Ia Loi uniforme sur Ia competence judiciaire et I' execution des 
jugements en matiere de garde d'enfants et de Ia Loi sur les aspects 

civils de l'enlevement international et interprovincial d'enfants. 
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Loi sur les aspects civils de 
l'enlevement international et 

interprovincial d'enfants 
(I.Q., 1984, c. 12) 

Caracteres generaux 

(1) Le fonctionnement de la loi de
pend d'une extgence de reciptoctte. 
En effet, la lm s' applique seulement 
a l'egard des provmces et terntmres 
des1gnes smvant l'arucle 41 (c'est-a
dire dans lesquels le gouvernement 
du Quebec estime que les residents 
quebecms peuvent benefic1er de 
mesures analogues a celles que pre
vmt la Loz sur les aspects czvils de 
l'enlevement mternational et mter
provmc�al d'enfants). 

(2) Eapplication de la loi n'est pas 
limitee aux cas oil il extste une or
donnance du tribunal. Le deuxieme 
alinea de I' article 3 de Ia lm prevmt 
egalement l'applicabilite de celle-ci 
a Ia protection des droits de garde 
exerces avant toute decisiOn en Ia 
matiere ou constates dans un ac
cord en v1gueur selon le dro1t de Ia 
provmce ou du terntoire oil il a ete 
conclu. 

Loi uniforme sur I' execution 
des ordonnances extra-provinciales 
de garde d 'enfants (version 1974) 

Caracteres generaux 

(1) Il n'y a aucune exigence de rect
procite dans la plupart des lOis pro
vinciales qm sont basees sur la lm 
uniforme de 1974. II y a cependant 
une exceptiOn: Ia Nouvelle-Ecosse a 
mtroduit cette exigence dans sa lm 
(Reczprocal Enforcement of Cus
tody Orders Act, 1976, c .  15, arts 
2(d) et 6(2)). 

(2) Eapplicatwn des legislatiOns 
basees sur la Lm uniforme de 1974 
est limttee aux cas oil il extste une 
ordonnance du tribunal (Uniform 
Law Conference of Canada, 1974 
Report, Appendix K, pp. 108 et 
109; voir egalement KAREN M. 
WEILER, The exercrse of JUrisdic
tion m custody disputes, 1980, Ca
nadian Journal of Family Law, p. 
294; J.D. McCLEAN, Recognition 
of Family Judgments in the Com
monwealth, 1983, Butterworths, p. 
263). 

Loi uniforme sur Ia competence 
judiciaire et l'execution des 

jugements en matiere de garde 
d'enfants (version 1981) 

Caracteres generaux 

(1) Le foncuonnement de la lot ne 
depend pas d'accords de reciprocite 
avec la province de la residence ha
bituelle de renfant ni d'une decla
ratiOn designant cette provmce a 
titre d'Etat accordant Ia rectproc1te. 

(2) 11 semble que plusteurs disposi
tions de la loi peuvent �tre mvo
quees m�me st aucune ordonnance 
extra-provinctale n'a ete rendue 
(ex. :  articles 6, 10, 1 1 (2), 12 (accord 
de separation), 15). La lot semble 
done assurer Ia protection des droits 
de garde exerces avant toute deci
ston en la matiere ou constates dans 
un accord de separatiOn. 

Commentaires 

Caracteres generaux 

(1) Puisque le fonctwnnement des 
lois uniformes de 1974 et 1 981  n'ex
Ige pas la rec1procite, }e Quebec et la 
Nouvelle-Ecosse serruent les seules 
provmces tenues de faire des desig
natiOns pour que la L01 sur les as
pects czvils de l'enlevement 
mternatronal et mterprovmczal 
d'enfants s'applique a toutes les 
provmces, en prenant pour acqms 
evldemment que les lois de ces prov
mces seratent substanttellement 
semblables a la loi quebecmse. 

(2) Les lms basees sur la lot un
iforme de 1974 ont un champ d'ap
plicatlon plus restremt que la lm du 
Quebec et la 101 uniforme de 1981, 
parce qu' elles assurent uniquement 
la protection des drmts de garde ac
cordes par une ordonnance du tTl

. bunal. Cette restriction ne constttue 
pas un empechement maJeur a une 
eventuelle deSignatiOn des prov
mces concernees, dans la mesure oil 
cette designatiOn pourra1t compor
ter une reserve lim1tant !'applica
tiOn de Ia loi du Quebec aux cas ou il 
ex1sterait une ordonnance du tribu
nal de·la provmce amsi des1gnee. 
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Loi sur les aspects civils de 
l'enlevement international et 

interprovincial d'enfants 
(I.Q., 1984, c. 12) 

Caracteres generaux 

(3) La 101 assure le respect des 
drmts de garde resultant d'une deci
SIOn JUdictaire rendue en vertu de la 
Lor sur /e divorce. 

(4) Une caractenstique Importante 
de la Im est Ia cooperation adminiS
trative par I' entremtse des Autontes 
centrales (qui sont eta,blies au Que
bec et dans chaque Etat destgne), 
afin d'aider les demandeurs a re
trouver leurs erifants et a mettre en 
marche les mecamsmes admmis
tratifs et judiciaires appropnes 
pour obtenir leur retour. Sous re
serve de deux exceptions relatives 
aux frais de voyages et aux frais JU
diciaires, cette assistance est gra
tmte pour les demandeurs (artlcle 
38 de la loi). 

Loi uniforme sur ('execution 
des ordonnances extra-provinciales 
de garde d'enfants (version 1974) 

Caracteres generanx 

(3) II semble que la loi pourratt 
s'appliquer aux ordonnances ren
dues en vertu de la Loi sur le di
vorce. Bien que certaines autontes 
aient affirme que Ia Loi sur I' execu
tion des ordonnances extra-provm
Ciales de garde d'enjants ne 
s'applique pas a ces ordonnances 
(Chnstme DAVIES, Interprovmcial 
Custody, (1978) 56 C.B.R., p. 33), 
une JUnsprudence recente soutient 
le contraire (Nielsen v. Pierce (1983) 
35 R.F.L. (2d), p. 409; Pawlowttsch 
v. Pawlowitsch (1982) 104 A.P.R . , 
p. 461). 

(4) La lome prevoit pas de possibi
Iites de cooperation administrative 
pour aider le demandeur residant a 
l'exteneur de Ia province. 

Loi uniforme sur Ia competence 
judiciaire et l'execution des 

jugements en .matiere de garde 
d'enfants (version 1981) 

Caracteres generaux 

(3) La lOI s'appliquerait a !'execu
tion des ordonnances rendues en 
vertu de Ia Loi sur /e divorce, parce 
que Ies dispositions de la Loi sur le 
divorce concernant !'execution des 
jugements sont facultattves (Brewer 
v. Brewer (1981) 125 D.L.R. (3d) 
183 ;  Rubrnstem v. Rubinstem 
(1982) 25 R.F.L. (2d), p. 306; Pomt
mezer v. Pomtmerer (1982) 26 
R.F.L. (2d), p. 384; CONTRA: 
Gouldv. Gould(1980) 6 W.W.R. ,  p. 
506; .Murphy v. Murphy (1982) 99 
A.P.R., p. 407). 

(4) Sauf dans les cas oil un tribunal 
estlme qu 'il est necessru.re de recueillir 
d'autres elements de preuve en un lieu 
Q:UI se trouve en dehors de son tern
tOire (articles 13 et 14 de Ia loi), Ia 101 
ne prevoit pas de cooperatiOn admin
Istrative du procureur general, du 
mmtstre de Ia Justice ou de toute autre 
autonte eqmvalente, pour a1der Ies 
parties. En pratique, cependant, le 
Manitoba et le Nouveau-Brunswick 
offrent les serv1ces d'avocats de Ia 
Couronne afin d'executer les ordon
nances etrangeres de garde (Rapport 
final du Com1te federal-provmc1al sur 
l'E.O.P.A.G.E.,  7 Juin 1983, page 20). 

Commentaires 

Caracteres generaux 

(3) On peut prendre pour acquis 
que les trOis legislations analysees 
permettent d'executer des ordon
nances rendues en vertu de la Lot 
sur le divorce. Toutefois, meme Sl 
les tribunaux d'une province en 
particulier en arnvaient a une con
clusion contraire, ceci ne devrait 
pas empecher de considerer nean
moins cette provmce comme un 
Etat accordant Ia reciprocite si les 
methodes d'execution prevues dans 
ses regles de pratique (applicables 
en vertu de la Lor sur le divorce) 
sont semblables a celles mention� 
nees dans Ia loi quebecoise. 

(4) Cette caracteristique est sans 
doute l 'une des .Plus Importantes, 
aux. yeux du gouvernement du Que
bec, pour qu'une designation soit 
effectuee smvant !'article 41 de Ia 
Loz sur /es aspects crvils de l'en/eve
ment mternational et mterprovm
clal d'enjants. Elle est egalement 
compatible avec l'une des recom
mandations du Comite federal-pro
vmcial sur I 'execution au Canada 
des ordonnances de pension ali
mentaire et de garde d'enfants 
(Rapport final, 7 jum 1983, page 19, 
recommandatiOn 12). 
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Loi sur les aspects civils de 
l'enlevement international et 

interprovincial d'enfants 
(I.Q. , 1984, c. 12) 

Caracteres generaux 

(5) La 101 ne cherche pas a regle
menter Ia competence ]udictatre en 
matiere de garde d'enfants. Elle ne 
renferme done pas de regles de com
petence directe pour tratter de Ia 
garde de !'enfant. 

Loi uniforme sur l'execution 
des ordonnances extra-provinciales 
de garde d'enfants (version 1974) 

Caracteres generaux 

(5) Comme son tttre l'indique, la 
lm envtsage l 'enlevement d'enfants 
comme un probleme d'executwn 
des ordonnances de garde. II y a une 
pn!somption a l'effet que le tribu
nal extra-provmctal avatt compe
tence pour accorder !'ordonnance. 
Cette presomptiOn peut etre renver
see par une preuve que !'enfant n'a
vatt pas de lines etrotts et ventables 
avec Ia provmce dans laquelle cette 
ordonnance a ete rendue (arttcle 2 
de Ia loi). Cependant, s1 Ia pre
somptiOn n'est pas renversee, le tn
bunal donnera generalement effet a 
! 'ordonnance etrangere. II faut 
:qoter que Ia lm de Ia Nouvelle
Ecosse donne encore plus de poids a 
!'ordonnance etrangere. En effet, 
I' execution de I' ordonnance ne peut 
pas etre refusee au motif que !'en
fant n'avatt pas de liens etrmts et 
ventables avec la provmce dans la
quelle cette ordonnance a ete ren
due (Rec1procal Enforcement of 
Custody Orders Act, 1976, c. 15, 
art. 3). 

Loi uniforme sur Ia competence 
judiciaire et l'execution des 

jugements en matiere de garde 
d'enfants (version 1981) 

Caracteres generaux 

(5) La 101 vise a evtter que les tribu
naux de plusteurs provmces soient 
salSls stmultanement de Ia garde 

- d'un meme enfant (arttcle 2(b) de Ia 
loi). Elle cherche a restremdre la 
competence des tribunaux en ma
tiere de garde d'enfants. Cepen
dant, les tribunaux du lieu oil les 
procedures sont entrepnses seront 
competents pour se prononcer sur 
Ia garde des enfants, malgre le fatt 
que Ia residence habttuelle de ces 
dermers SOlt a l'exteneur de ce lieu, 
s1 un certain nombre de conditions 
sont remplies (article 3b) de Ia loi). 

Commentaires 

Caracteres generaux 

(5) Malgre Ie fatt que les trots lots ont 
une approche differente de Ia ques
tiOn, el!es VlSent a ev1ter que Jes tribu
naUX d'une provmce se prononcent 
sur Ia garde d'un enfant qm aurrut sa 
restdence hatibuelle dans un autre 
province et qm aurait ete emmene de
vant ces tribunaux a Ia SUite d'un 
enlevement. Elles peuvent done etre 
constderees comme analogues sur ce 
pomt. Toutefms, a la difference de Ia 
lm quebecmse, les lms uniformes de 
1974 (article 3) et de 1981 (articles 3b) 
et 8b)) permettent aux tribunaux 
d 'une provmce de se prononcer sur Ia 
garde d'un enfant, meme s1 cet enfant 
n'a pas sa residence habituelle dans 
cette provmce. Cette caracteristique 
des lots uniformes n'est pas compati
ble avec Ia lm quebecmse. Par conse
quent, pour qu'une provmce parttc
uliere sott destgnee en vertu de Ia lot 
quebecotse, elle devrrut ajouter dans 
sa lm une disposltlon analogue a !'ar
ticle 25 de Ia Loz sur les aspects czvils 
de l'enlevement mternational et mter
provmczal d'enfants. Cet article VISe a 
empecher le ravtsseur d'obtemr une 
ordonnance de garde avant qu'une.de
mande JUdictaJre pour le . retour de 
!'enfant sott presentee dans un delat 
raisonnable et JUgee par Ie tribunal. 
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Loi sur les aspects civils de 
Loi uniforme sur l'execution Loi uniforme sur Ia competence 

l'enlevement international et 
des ordonnances extra-provinciales judiciaire et l'execution des I Commentaires interprovincial d'enfants 
de garde d'enfants (version 1974) jugements en matiere de garde 

(I.Q., 1984, c. 12) d'enfants (version 1981) 

Analyse article par article Analyse article par article Analyse article par article Analyse article par article 

Article 1: Cet article expose les ob- II n'y a pas d'artlcle portant specifi- Article 2: La loi a pour objets: {a) A Ia difference de la 1m sur les 
Jets de la loi qui sont essentielle- quement sur les objets de Ia 101 mrus d'assurer que les demandes concer- aspects civils de l'enlevement mter-
ment Ie retour immediat au lieu de on peut dire que ceux-ci soot l'e- nant Ia garde des enfants soient re- national et mterprovznczal d'en-
Ia residence habituelle des enfants IimmatiOn d'une nouvelle etude du glees dans leur meilleur mteret; (b) fants, les lOis uniformes de 1974 et 
deplaces illicitement et le respect ef- fond de Ia cause sur Ie territoire oil d'eviter que les tribunaux de plu- 1981 sont centrees sur la reconnais-
fectif des droits de garde et de visite. !'enfant a ete emmene a Ia SUite sieurs. provmces soient srusis si- sance et !'execution des ordon-

d'un enlevement et l'obeissance a multanement de Ia garde d'un nances etrangeres plutot que sur le 
!'ordonnance extra-provincmle. Le meme enfant; (c) de decourager le retour immediat des enfants au lieu 
devmr principal des tribunaux de Ia recours a l 'enlevement d'enfant de de leur residence habituelle. On > "0 
proVInce de refuge est d'executer la part de ceux qui entendent se peut dire, neanmoins, que cette dif- "0 

I cette ordonnance, en rendant les or- soustra1re a Ia procedure reguliere ference n'empeche pas d'en arriver tr.l 
tv z 0'\ donnances qu'ils estiment neces- relative au drOit de garde; (d) d'as- au meme resultat pratique dans Ia t1 \CI ...... 

srures a cette fin, notamment une surer .une execution plus efficace gnmde majorite des cas et que le g ordonnance pour que !'enfant soit des ordonnances de garde; (e) d'as- retour Immediat prevu par Ia Ioi du =c 
retourne au titulaire du droit de surer Ia reconnaissance et l'execu- Quebec constitue d 'une certaine fa-
garde (J.D McCLEAN, Recogm- tion des ordonnances de garde et de 90n une reconnaissance et une exe-
tion of Family Judgments m the visite rendues a 1' exteneur de Ia cution automattques des ordon-
Commonwealth, 1983, But- provmce. nances etrangeres. Les objets soot 
terworths, p. 263). done analogues et ne posent pas de 

problemes sur Ie plan de la recipro-
cite. 

Article 2: Cet article precise le sens La loi contient un article de defim- La loi contient un article de defiru- Cette difference n'a pas d'incidence 
dans lequel sont utili sees les notions tions (article I )  mais aucune de tions (article 1) mais aucune de sur la questiOn de Ia reciprocite. 
de drmt de garde, de droit de visite celles-ci ne correspond a celles de Ia celles-ci ne correspond a celles de Ia 
et d'Etat designe. loi quebecoise. Ioi quebecmse. 
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Loi sur les aspects civils de 
l'enlevement international et 

interprovincial d'enfants 
(I.Q., 1984, c. 12) 

Analyse article par artiCle 

Artzcles 3 et 4: Ces articles mention-
nent les cas dans lesquels le deplace-
ment ou le non-retour d'un enfant 
est constdere comme illictte au sens 
de Ia lo1 et les conditiOns qUI dm-
vent etre remplies dans chacun des 
cas. Le declenchement des me-
camsmes de la lm en vue du retour 
de !'enfant depend de leur applica-
twn: 

Article 5: Cet article prevmt que Ia 
loi s'applique a tout enfant de 
moms de 16 ans. Toutefms, l'article 
40 permettrait ! 'applicatiOn d'en-
tentes entre un Etat des1gne et le 
Quebec pour etendre Je domaine 
d'application de la }OI a tout enfant 
de moms de 1 8  ans. 

Loi uniforme sur !'execution Loi unifonne sur Ia competence 

des ordonnances extra-provinciales judiciaire et !'execution des 
jugements en matiere de garde de garde d'enfants (version 1974) 

d'enfants (version 1981) 

Analyse article par article Analyse article par artiCle 

Pas d'articles correspondants. Pas d'artJcles correspondants. 

}]article l (a) de la loi defimt le mot lJarticle 1(2) de Ia lm prevoit que Ia 
"enfant" comme une personne qui reference a une enfant dans la lm est 
n'a pas attemt l'age de 18 ans. une reference a I' enfant pendant sa 

minorite. 

Commentaires 

Analyse article par .article 

e absence d' articles correspondants 
dans les -Ims uniformes de 1974 et 
1981 ne stgnifie pas que le retour de 
!'enfant ne pourra pas etre obtenu 
dans les cas VIses aux articles 3 et 4 
de la lot quebecmse. En effet, sous 
reserve des commenta1res fruts au 
paragraphe (2) du chapitre mtltule 
"Caracteres generaux" au suJet de 
la loi uniforme de 1974, il semble 
que les deplacements couverts par 
les articles 3 et 4 de Ia lm quebecmse 
seraient egalement empeches par les 
lms uniformes, compte tenu des ob-
Jets de ces dernieres. 

Dans Ia mesure oil les enfants con-
cernes ont moms de 16 ans, il n'y a 
pas de problemes sur Ie plan de la 
rec1procite. De plus, les provinces 
qUI souha1tent !'application de la 
Lm sur les aspects czvils de !'en/eve-
ment mternational et mterprovm-
ctal d'enfants aux enfants de moins 
de 1 8  ans peuvent s'entendre au pre-
alable avec le Gouvernement du 
Quebec pour rendre cela possible. 
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Loi sur les aspects civils de 
l'enlevement international et 

interprovincial d'enfants 
(I.Q., 1984, c. 12) 

Analyse article par article 

Articles 6 a 8: Ces articles, en plus 
de designer le mm1stre de la Justice 
a titre d' Autonte centrale et la Cour 
superieure a titre d'autorite judi
Claire competente aux fins de l'ap
plicatlon de Ia lot, enoncent 
diverses responsabilites administra
tives que le mmistre assumera 
directement ou avec le concours 
d'autres autorites. 

Article 9: Cet article permet de 
forcer la divulgat10n d'informa
tions pour faciliter Ia localisatiOn 
des enfants deplaces ou retenus illi
citement au Quebec au des per
sonnes avec qm ils se trouverruent. 

Loi uniforme sur )'execution 
des ordonnances extra-provinciales 
de garde d'enfants (version 1974) 

Analyse article par article 

Loi uniforme sur Ia competence 
judiciaire et ('execution des 

jugements en matiere de garde 
d'enfants (version 1981) 

Analyse article par article 

Pas d'articles correspondants, sauf Pas d'arhcles correspondants, sauf 
la defimt1on du mot "tribunal" (ar- Ia definition du mot "tribunal" (ar-
ticle l(b)). tide l(a)). 

Pas d'article correspondant. !;article 15 de Ia lm uniforme est 
semblable a l'artlcle 9 de la loi 
quebecoise. 

Commentaires 

Analyse article par article 

Comme nous l'avons mentlonne ci
dessus, les obligations admmistratives 
prevues aux arttcles 7 et 8 de Ia 101 
quebecmse dmvent etre assumees par 
une provmce qm destre etre destgnee 
en vertu de I' arttcle 41 de cette loi. 11 
n' est pas necessa1re que Ia provmce 
interessee modifie sa Iegislatton pour 
mclure cette liste d'obligat10ns. Un 
engagement de son gouvemement a 
l'effet qu'il s'y conformera sera1t suf
fisant a notre avts. Toutefots, il serait 
tres utile dans !'interet de l'uniformt
sation que des dispositions claires 
SOtent ajoutees a Ce SUjet dans les di
verses lms provmctales. 

Cette disposition, b1en qu'elle ne smt 
pas absolument necessatre dans Ia lor 
d'une provmce particuliere pour que 
celle-c1 smt destgnee en vertu de Ia !01 
quebec01se, seratt neamnorns tres 
utile. Elle constitue l'un des moyens 
possibles de se conformer a !'obliga
tiOn de localiser un enfant deplace ou 
retenu illic1tement. Bien que chaque 
provmce reste libre de determmer ses 
propres mesures d'executron, il serait 
souhrutable dans.l'interet de l'unifor
mrsation qu'une telle disposttron sott 
a]outee dans les lors provmcrales dans 
lesquelles elle n'est pas deja mcluse. 
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Loi sur Ies aspects civils de 
l'enlevement international et 

interprovincial d'enfants 
(I.Q., 1984, c. 12) 

Analyse article par article 

Article 10: Selon cet article, la Cour 
supeneure peut decerner un man
dat ordonnant a tout agent de la 
pa!X qu'il fasse les recherches neces
sarres en vue de localiser un enfant 
et l'amene rmmediatement devant 
le directeur de la protectiOn de la 
Jeunesse. 

Article 11: Cet artrcle permet au 
directeur de la protectiOn de la 
Jeunesse de prendre, a regard de 
!'enfant, les mesures d'urgence qui 
s'imposent et d'entreprendre des 
negocrations en vue de la remrse vo
lontaire de I' enfant. 

Loi uniforme sur I' execution 
des ordonnances extra-provinciales 
de garde d'enfants (version 1974) 

Analyse article par article 

Pas d'artrcle correspondant. 

Pas d'arhcle correspondant.  

Loi uniforme sur Ia competence 
judiciaire et )'execution des 

jugements en matiere de garde 
d'enfants (version 1981) 

Analyse articJe par article 

Les paragraphes 11(2) et 1 1 (4) de la 
101 uniforme sont semblables a !'ar
ticle 10 de la lm quebecorse. 

Pas d'artlcle correspondant. 

Commentaires 

Analyse article par article 

Cette dispositiOn, b1en qu'elle ne so1t 
pas absolument necessaire dans la lot 
d'une provtnce partrculiere pour que 
celle-cr sort desrgnee en vertu de la lor 
quebecorse, serart neanmoms tres 
utile. Elle const1tue l'un des moyens 
possibles de se conformer aux obliga
tiOns de localiser !'enfant et de pre
vemr de nouveaux dangers pour lui. 
Bien que chaque provmce reste libre de 
determmer ses propres mesures d'ex
ecutron, il serrut souhrutable dans !'in
teret de l'uniform1sation qu'une telle 
disposition smt ajoutee dans les lois 
provmc1ales dans lesquelles elle n'est 
pas deja mcluse. 

Vabsence d'artrcles correspondants 
dans les lOis uniformes de 1974 .;t 1981 
ne s1gnifie certes pas que les mesures 
VISees a )'article 11 de la )01 quebecOISe 
ne peuvent pas etre pnses actuelle
ment par un orgamsme d'a1de a l'en
fance ou par le tribunal lm-meme. 
Neanmoms, il serart souhrutable dans 
!'interet de l'uniformisation qu'une 
dispositiOn semblable smt ajoutee 
dans les diverses lors provmcrales pour 
qu' une autonte quelconque sort 
clarrement mvest1e de ces pouv01rs 
dans les cas d'enlevements m
terprovmcraux. 
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Loi sur les aspects civils de 
l'enlevement international et 

interprovincial d'enfants 
(I.Q., 1984, c. 12) 

Analyse article par article 

Article 12: Cet article prevoit !'in
tervention de 1' Autonte centrale et 
l' applicatiOn des articles 9 a 11 de la 
lm pour assurer l' exerc1ce prusible 
du droit de visite. 

Loi uniforme sur )'execution 
des ordonnances extra-provinciales 
de garde d'enfants (version 1974) 

Analyse article par article 

Pas d'artlcle correspondant. 

Loi uniforme sur Ia competence 
judiciaire et !'execution des 

jugements en matiere de garde 
d'enfants (version 1981) 

Analyse article par article 

Les paragraphes 11(2) et 11(4) ainsi 
que l'artlcle 15 de la loi uniforrne 
s' appliquent clairement pour as
surer l'exercice du droit de visite. 

Commentaires 

Analyse article par article 

Le drOit de VISite etant la contrepar
tie hab1tuelle du droit de garde, il 
semble normal qu'une legislation 
visant a }'executiOn des ordon
nances de garde se preoccupe egale
ment ·de ]'execution du droit de 
visite. La loi uniforme de 1981 con
tient d'ailleurs des dispositlons QUI 
le prouvent. Par consequent dans 
les provinces qui seront cons1derees 
reciproques pour assurer le respect 
des drmts de garde, on peut prendre 
pour acquis que Ia substance de 
l'article 12 de Ia lm quebecoise ne 
devrait pas poser de problemes. II 
serait neanmoins preferable d'ajou
ter dans les lms provmciales concer
nees une disposition claiTe 
permettant ] 'intervention de 
1' Autorite centrale pour assurer 
I 'exercice paisible du drOit de visite. 
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Loi sur les aspects civils de 
l'enlevement international et 

interprovincial d'enfants 
(I.Q., 1984, c. 12) 

Analyse article par article 

Articles 13 a 17: Ces articles enon
cent les informations obligatmres et 
facultatlVeS qm ont a etre fourmes, 
lorsqu'une demande de retour d'un 
enfant est effectuee par l'entremise 
de 1' Autorite centrale, et precisent 
des procedures admtmstratives 
dans certains cas ou il est Impos
sible de donner SUite a la demande. 

Loi uniforme sur l'execution 
des ordonnances extra-provinciales 
de garde d'enfants (version 1974) 

Analyse article par article 

Pas d'articles correspondants. 

Loi uniforme sur Ia competence 
judiciaire et I' execution des 

jugements en matiere de garde 
d'enfants (version 1981) 

Analyse article par article 

Pas d'articles correspondants. 

Commentaires 

Analyse article par article 

Ces arttcles sont lies aux articles 7 et 
8 de la lm quebecmse, en ce sens 
qu'ils constituent un mecamsme 
prealable a I' exerciCe par 1' Autonte 
centrale de ses diverses obligations. 
Le caractere obligatmre ou fa
cultatif des informations qui dm
vent etre fourmes avec la demande 
est certes une questiOn que chaque 
provmce est libre de determiner 
ma1s, par ailleurs, chaque provmce 
aura a se conformer aux exigences 
des autres provmces. II est done Im
portant que ces extgences soient 
notifiees par voie legislattve ou ad
ministrative. Quant aux procedures 
prevues aux articles 16 et 17 de la lm 
quebecoise, elles pourraient etre 
couvertes, a l'instar des obligations 
mentionnees aux articles 7 et 8, par 
un engagement du gouvernement 
provmcial concerne a I 'effet qu'il 
s'y conformera. 
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Loi sur les aspects civils de 
l'enlevement international et 

interprovincial d'enfants 
(I.Q., 1984, c. 12) 

Analyse article par article 

Articles 18 a 20: Ces articles consa
crent l'obJectif d'assurer le retour 
immediat des enfants deplaces ou 
retenus illicitement. A cette fin, 
lorsqu'une demande JUdiciaire est 
mstttuee pour obtemr le retour d'un 
enfant, les procedures les plus ra
ptdes connues par le systeme JUridi
que quebecoise sont utilisees 
(article 19). De plus, sous reserve de 
quelques restrictiOns qui seront 
ment10nnees CI-dessous, le retour 
est en pnnctpe obligatoire durant Ia 
premiere annee suivant le deplace
ment ou le non-retour illicite (ar
ncle 20 alinea 1). Meme par Ia swte, 
le retour sera encore obligatmre s'il 
n'est pas etabli que !'enfant s'est 
mtegre dans son nouveau milieu 
(article 20 alinea 2). 

Loi uniforme sur ('execution 
des ordonnances extra-provinciales 
de garde d'enfants (version 1974) 

Analyse article par article 

Varticle 2 de Ia loi prevmt par de
duction !'executiOn obligatoire 
d 'une ordonnance de garde 
etrangere st l' enfant, au moment oil 
cette ordonnance a ete rendue, avait 
des liens etroits et veri tables avec Ia 
province dans laquelle elle a ete reo
due. Cet article permet notamment 
_qu'une ordonnance soit rendue 
pour que !'enfant so1t retourne au 
titulatre du droit de garde. 

Loi �niforme sur Ia competence 
judiciaire et I' execution des 

jugements en matiere de garde 
d'enfants (version 1981) 

Analyse article par article 

Varticle 6 de la !01 etablit qu'un 
tribunal qui estime qu'un enfant a 
ete deplace ou retenu illicitement 
peut, sur requete, ordonner de re
tourner cet enfant au lieu que le 
tribunal juge approprie. 

Commentaires 

Analyse article par article 

Bien que le retour soit possible en 
vertu des lois uniformes de 1974 et 
1981, il ne constttue pas une prionte 
absolue (comme dans Ia 101 quebe
cmse) mais plutot l'un des recours 
possibles parmi plusteurs autres. 
Cette difference constitue un obsta
cle a la rectprocite. Par consequent, 
pour qu 'une provmce particuliere 
sott destgnee en vertu de la loi 
quebecoise, elle devrait a]outer 
dans sa 1m une disposition analogue 
a !'article 20 de Ia Loz sur les aspects 
czvils de l'enlevement mternational 
et mterprovznczal d'enfants et pre
voir qu 'une demande JUdiciatre rel
atlVe au retour d'un enfant dmt etre 
trattee rapidement. 
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Loi sur Jes aspects civils de 
l'enlevement international et 

interprovincial d'enfants 
(I.Q., 1984, c. 12) 

Analyse article par article 

Articles 21 a 24: Ces articles expo
sent les restnctions possibles au re
tour de I' enfant, c'est-a-dire les cas 
dans lesquels la cour peut refuser 
d'ordonner le retour. Celles-c1 sont 
le defaut d'exerctce effectif du drOit 
de garde a l'epoque du deplace
ment, le consentement au deplace
ment, le risque grave que le retour 
de I' enfant ne I' expose a un danger 
physique ou psych1que, !'opposi
tion de I' enfant a son retour, le frut 
que le retour soit contra1re aux 
drmts et libertes de la personne. 
Nous pouvons egalement inclure 
dans cette Iiste Ia restnction fac
tuelle de l'article 24 donnant a la 
cour Ie pouvou de rejeter la de
maude de retour lorsqu'elle a des 
ratsons de crmre que l'enfant est a 
l'exteneur du Quebec. 

Loi uniforme sur I' execution 
des ordonnances extra-provinciales 
de garde d'enfants (version 1974) 

Analyse article par article 

!!article 3 de la lot prevmt qu'un 
tribunal peut modifier une ordon
nance de garde, et par consequent 
ne pas executer !'ordonnance etran
gere, s'il estime que !'enfant n'a 
pas, au moment ou la demande 
modification est faite, de liens 
etrmts et veri tables avec Ia province 
dans laquelle !'ordonnance a ete re
ndue ou y a ete executee en dermer, 
et qu'il a des liens etroits et venta
bles avec la province de refuge ou 
que toutes les parttes touchees par 

" !'ordonnance sont residentes de la 
provmce de refuge. Par ailleurs, 
!'article 4 de la Im prevmt qu'un 
tribunal peut egalement modifier 
une ordonnance etrangere de garde 
s'il estime que !'enfant snb1ratt un 
prejudice grave s'il demeurait sous 
Ia garde de Ia personne nommee 
dans ! 'ordonnance ou s'il etait con
fie de nouveau a la garde de cette 
personne. 

Loi uniforme sur Ia competence 
judiciaire et !'execution des 

jugements en matiere de garde 
d'enfants (version 1981) 

Analyse article par article 

A l'instar de la 101 du Quebec et de 
la lm uniforme de 1974, la lm un
iforme de 1981 permet au tribunal 
de modifier !'ordonnance etrangere 
de garde dans les cas oil le retour de 
!'enfant, lm causerrut semblement 
un prejudice grave (article 9). En 
outre, le paragraphe 7(1) de la loi 
donne au tribunal le drmt de refuser 
Ia reconnaissance ( et par conse
quent ! 'executiOn - paragraphe 
7(2)) d'une ordonnance de garde 
dans certames c1rconstances. En
fin, !'article 8 de Ia loi permet au 
tribunal de remplacer une ordon
nance . ce etrangere lorsqu'il s'est 
produit un changement tmportant 
de Circonstances qm affecte ou est 
susceptible d'affecter !'interet de 
!'enfant et que !'enfant a des liens 
etrmts et veritables avec la provmce 
de refuge ou y est mamtenant habi
tuellement resident. 

Commentaires 

Analyse article par article 

Les articles 3 de Ia loi uniforme de 
1974 et 8 de la lm uniforme de 1981 
sont des exceptions au retour de 
!'enfant qm n'ont pas de contrepar
tles dans la lm quebecmse. A !'in
verse, certaines exceptions prevues 
dans Ia lm quebecoise ne se retrou
vent pas dans les lms uniformes. 
Ces differences constituent un ob
stacle a Ia rec1procite. Par conse
quent, pour qu'une provmce 
particuliere soit designee en vertu 
de Ia 101 quebecoise, elle devrrut 
ajouter dans sa loi des dispositions 
analogues aux articles 21 et 22 de Ia 
lm sur les aspects czvils de l'enleve
ment mternational et mterprovm
ccal d'enjants et exclure !'appli
catiOn de l'art1cle 3 de la loi un
iforme de 1974 ou de l'art1cle 8 de Ia 
!01 uniforme de 1981, selon le cas, 
dans !'hypothese oil Ie retour de 
!'enfant devrait etre obligatoire se
ton Ia lm quebeco1se (i.e. s1 aucune 
de defenses prevues aux articles 21 
et 22 n'empeche !'application de 
I' article 20). 

() 0 z "!j trJ, 
G; z () trJ 
Cl.l 
c :;:1 
r:: 
c 
z -"!j 0 :;:1 � -
Cl.l 

� 
0 z 
t:J trJ 
Cl.l 

5 -
Cl.l 

f: 
() :> z :> 
� 



Loi sur les aspects civils de Loi uniforme sur l'execution 
l'enlevement international et des ordonnances extra-provinciales interprovincial· d 'enfants de garde d'enfants (version 1974) 

(I.Q., 1984, c. 12) 

Analyse article par article Analyse article par article 

Article 25: Cet article, en vue de 
faciliter Ia realisatiOn de l'objectif 

Pas d'article correspondant. 

relatif au return de l'enfant, essaie 
d'eviter qu'une declSlon sur le fond 
du droit de garde ne soit pnse dans 
la province de refuge. 

Article 26: Cet article VISe a de- Pas d'article correspondant. 
courager les eventuels enleveurs qm 
ne pourront JUStifier leur action m 

� -.) 
par une decision anteneure au de-
placement, mais Jamats executee, 
ou par une declSlon obtenue poste-
neurement qm sera, dans la plupart 
des cas, entachee de fraude. 

Article 27: Afin d'inciter les auton- Pas d'article correspondant. 
tes JUdictatres a accorder une 
pnorlte maxtmum aux problemes 
d'enlevements d 'enfant, cet article 
etablit un delat non contraignant de 
stx semaines, apres lequel le deman-
deur ou 1' Autonte centrale peuvent 
sollictter une declaration sur les 
motifs du retard a statuer. 

Loi uniforme sur Ia competence 
judiciaire et l'execution des 

jugements en matiere de garde 
d'enfants (version 1981) 

Analyse article par article 

Varticle 5 et le paragraphe 8(2) de Ia 
!01 permettent d'en arnver au meme 
resultat que l'article 25 de la loi 
quebec01se mais Ia 101 uniforme est 
moms contraignante pour le tribu-
nal. 

Pas d'article correspondant. 

Pas d'arucle correspondant. 

Commentaires 

Analyse article par article 

Les commentaires faits ci-dessus au 
paragraphe (5) du chapitre mtitule 
"Caracteres generaux" permettent 
de conclure qu'une dispOSition 
semblable a }'article 25 devrait se 
retrouver dans les lOis des provmces 
qui souhaitent etre designees en 
vertu de la 101 quebec01se. 

Cette disposition n'est pas absolu-
ment essentielle aux fins de recipro-
cite. En effet, I 'evaluatmn de cette 
questiOn peut etre laissee a la discre-
tiOn des tribunaux QUI auront a JU-
ger dans le meilleur interet de 
!'enfant. Toutefms, il serrut souhatt-
able qu'une disposttion clatre sOit 
ajoutee a ce sujet dans les diverses 
lots provmciales, afin de gmder les 
tribunaux dans l'exerctce de leur 
discretion. 

Cette difference n'a pas d'incidence 
sur la question de la rectproctte. 
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Loi sur les aspects civils de Loi uniforme sur l'execution 
Loi uniforme sur Ia competence 

l'enlevement international et des ordonnances extra-provinciales 
judiciaire et I' execution des 

interprovincial d'enfants de garde d'enfants (version 1974) 
jugements en matiere de garde 

(I.Q., 1984, c. 12) d'enfants (version 1981) 

Analyse article par article Analyse article par article Analyse article par article 

Article 28: Cet article assouplit les Pas d'artlcle correspondant. :Varttcle 18 est analogue a !'article 
regles de preuve du droit etranger. 28 de Ia Im quebecotse. 

!j 00 

Article 29: Cet article prevoit la Pas d'article correspondant. Pas d'article correspondant. 
possibilite de demander une dect-
siOn ou une attestatiOn (des autori-
tes de la restdence habttuelle de 
I' enfant) constatant que le deplace-
ment ou le non-retour etait illicite. 

Commentaires 

Analyse article par article 

Cette disposttiOn, bten qu'elle ne 
sott pas absolument necessatre dans 
Ia loi d'une provmce particuliere 
pour que celle-ct smt designee en 
vertu de Ia lm quebecmse, serrut 
neanmoms tres utile. Bien que cha-
que province smt libre de deter-
mmer ses propres regles de preuve, 
la regie mentwnnee aux arttcles 28 
de la lm quebecmse et 18 de la lot 
uniforme de 1981 contribue a une 
realisation plus raptde des objets de 
ces lots. 

Cette disposition n'est pas absolu-
ment necessaire dans la loi d'une 
provmce parttcuW:re pour que 
celle-ci soit destgnee en vertu de la 
loi quebecmse. D'ailleurs, le pre-
mter alinea de !'article 29 envtsage 
qu'i) putsse etre Impossible d'ob-
temr les documents sollicttes dans 
certams Etats destgnes. 
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Loi sur les aspects civils de Loi uniforme sur l'execution l'enlevement international et des ordonnances extra-provinciales 
interprovineial d'enfants de garde d'enfants (version 1974) 

(I.Q., 1984, c. 12) 

Analyse article par article Analyse article par article 

Article 30: Selon cet article, une de- Pas d'artlcle correspondant. 
cision sur le retour de !'enfant ne 
doxt pas prejuger du fond du droit 
de garde. 

� \0 

Articles 31 et 32: Carttcle 31 rend Pas d'article correspondant. 
applicables, en fatsant Ies adapta-
tions necessaires, les articles 13 a 17 
de la lm aux demandes visant 
I' organisation ou Ia protection de 
l'exercice effectif d'un drmt de VI-
stte. Carttcle 32 prevmt Ia coopera-
tion de 1' Autorite centrale des 
procedures JUdicxaireS sont neces-
satres pour donner suite a ces de-
man des. 

Loi uniforme sur Ia competence 
judiciaire et l'execution des 

jugements en matiere de garde 
d'enfants (version 1981) 

Analyse article par article 

Pas d'artxcles correspondants. 

Les paragraphes 12(2) et 12{3) de la 
loi se rapportent a des procedures 
judictaires qm sont pertinentes en 
vue d' orgamser Ie droit de VIsite. 

Commentaires 

Analyse article par article 

!;absence d'articles correspondants 
dans les lois uniformes de . 1974 et 
1981 ne signifie pas qu'une decision 
sur1e retour de I' enfant regie le fond 
de !'affaire. Au contraire, Ia discus-
sion sur le droit de garde devra etre 
engagee en principe devant les tri-
bunaux de l'Etat oii l'enfant avait 
sa residence hab1tuelle avant son 
deplacement (arttcle 3(a) de Ia lot 
uniforme de 1981) ou de l'Etat oir 
!'enfant avaxt des liens etroxts et ver-
Itables (article 2 de Ia lm uniforme 
de 1974). La decision sur le retour 
est seulement un moyen d'executer 
ces ordonnances etrangeres. Carti-
cle 30 de la Ioi quebecoise ne pose 
done pas de problemes sur Ie plan 
de Ia n!cxprocite. 

Les commentrures faits ci-dessus 
concernant les articles 12 et 13 a 17 
de Ia lot quebecmse s' appliquent 
egalement aux articles 31 et 32. 
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Loi sur les aspects civils de Loi uniforme sur !'execution 
Loi uniforme sur Ia competence 

l'enlevement international et des ordonnances extra-provinciales 
judiciaire et !'execution des I Commentaires 

interpro-vincial d 'enfants de garde d'enfants (version 1974) 
jugements en matiere de garde 

(I.Q., 1984, c. 12) d'enfants (version 1981) () 
Analyse article par article Analyse article par article Analyse article par article Analyse article par article 0 z 

Artzcle 33: Cet article prevott qu'un Pas d'art1cle correspondant. Cette opportumte pour le deman-
'"rl 

Pas d'article correspondant. trl-
demandeur peut s'adresser directe- deur d'av01r recours aux serv1ces de ;;:l 

tTl 
ment aux tribunaux du Quebec ou l' Autonte centrale seulement s'il le z 
d'un Etat des1gne, sans fa1re une des1re seralt Implicite, a notre avis, () m 
demande prealable a une Autonte dans le cas oil les provinces dec1de- Ul 
centrale. Cect confirme que la 101 ra1ent de s'entendre sur une base c: 

;;:l 
n'essate pas d'etablir un systeme ex- admtmstrative pour fourmr de tels r: 
clusif base sur !'intervention des serv1ces. Une dispositiOn semblable c: 

z Autontes centrales. a l'arttcle 33 serrut par contre utile -'"1'j 
pour diss1per les doutes, Sl !'inter- 0 

I I I ventlOn des Autontes centrales etalt :;o t--) � 00 prevue par vote legislative. Par ail- -0 Ul 
leurs, les provmces qm prefere· � 
raient etablir un systeme base sur 0 ! ' interventiOn obligatoue des z 
Autontes centrales devra1ent le pre- 0 
vmr expressement dans leurs lots. tTl Ul 

Artzc/e 34: Cet article prevOJt la re- Pas d'arttcle correspondant. Pas d'art1cle correspondant. Cette disposition, b1en qu'elle ne 5 
cevabilite de certams documents de- solt pas absolument essent1elle aux U3 
vant le tribunal. Cependant, on ne fins de rectproclte, serait nean- E: dolt pas mterpreter cet article moms tres utile en pratique. En ef- () comme mcorporant une regie sur la fet, elle permettra1t aux tribunaux )> valeur de preuve qu 'il faut accorder 

de prendre connaissance, sans au- z 
a ces documents. > 

tres formalites, de nombreux docu- 0 
ments pertments. � 
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Loi sur les aspects civils de 
l'enlevement international et 

interprovincial d'enfants 
(I.Q., 1984, c. 12) 

Analyse article par article 

A rt1cle 35: Cet article declare 
qu'aucune CaUtiOn ne peut etre lffi
posee pour garantir le paiement des 
fraiS et depens a !'occasion des pro
cedures JUdictaires visees dans la 
loi. ll n'interdit pas cependant d'au
tres cautions au depots possibles, 
notamment les cautiOns Imposees 
en vue de garantir 1' exercice correct 
d'un droit de visite. 

Loi uniforme sur l'execution 
des ordonnances extra-provinciales 
de garde d'enfants (version 1974) 

Analyse article par article 

Pas d'article correspondant. 

Article 36: Cet article prevoit l'ex- � :Varticle 5 de Ia loi uniforme cor
emptiOn de legalisat10n. respond a I' article 36. de la loi 

quebec01se. 

Article 37: Cet article prevmt le I Pas d'article correspondant. 
drmt a !'aide juridique au Quebec, 
selon ce que prevmt Ia LOI sur l'mde 
Jur:ldique, en faveur des parttes resi-
dant habituellement dans un Etat 
des1gne. 

Loi uniforme sur Ia competence 
judiciaire et l'execution des 

jugements en matiere de garde 
d'enfants (version 1981) 

Analyse article par article 

Pas d'article correspondant. 

I.:artlcle 17 de Ia loi uniforme cor
respond a !'article 36 de Ia loi 
quebecmse. 

Pas d'art1cle correspondant. 

Commentaires 

Analyse article par article 

Cette dispense de fourmr une cau
tiOn devrrut se retrouver dans les lms 
des provmces qUI souhaitent etre · 
designees en vertu de Ia lm quebe
coise. En effet, il nous semble Im
portant que les demandeurs 
etrangers, qui sont souvent de
munis, ne soient pas empeches 
d'entreprendre des poursmtes JUdi
Ciaires en vue de retrouver leurs en
fants, pour la seule rruson qu'ils 
n' auraient pas les moyens de 
fourmr une caution. 

Les trOIS lms peuvent etre conside
rees comme analogues sur ce pomt. 

Coctrm de !'aide JUndique aux reSI
dents hab1tuels du Quebec, selon ce 
que prevment les &verses lois pro
vmctales applicables, seralt une 
condition essentielle aux fins de re
ciprocite. Cette condition semble 
cependant deja remplie car, a notre 
avis, les programmes natiOnaux 
d'aide JUndique s'appliquera1ent 
au probleme de l'enlevement d'en
fant comme a tout autre probleme 
de drmt de Ia famille. 
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Loi sur les aspects civils de 
l'enlevement international et 

interprovincial d'enfants 
(I.Q., 1914, c. 12) 

Analyse article par article 

A rtzcle 38: Seton cet article, 
l 'Autonte centrale assumera ses 
propres frais en applicant Ia lm, 
sous reserve de deux exceptiOns re
latives aux frais de voyages et aux 
frais JUdicJaJres. 

Article 39: Cet art1cle permet au 
tribunal de condamner Ia personne 
qm a deplace ou retenu l'enfant, ou 
qm a empechee l'exercice du drmt 
de VISlte, au paiement des fra1s de
coulant de l'applicat10n de la lm. 

Loi uniforme sur I' execution 
des ordonnances extra-provinciales 
de garde d'enfants (version 1974) 

Analyse article par article 

Pas d'article correspondant. 

Pas d'art1cle correspondant .  

Loi uniforme sur Ia  competence 
judiciaire et I' execution des 

jugements en matiere de garde 
d'enfants (version 1981) 

Analyse article par article 

Pas d'art1cle corresporidant. 

Le paragraphe 3 de !'article 6 de Ia 
lm uniforme correspond ·  a I' article 
39 de la lm quebecmse. 

Commentaires 

Analyse article par article 

Les commenta1res fmts c1-dessus 
concernant les art1cles 6 a 8 de Ia lm 
quebecmse s'appliquent egalement 
au present article qm const1tue un 
coro!laire des trois autres. 

Cette disposttJOn, bien qu'elle ne 
SOJt paS absolument necessatre dans 
Ia lot d'une provmce partlculiere 
pour que celle-ci sott designee en 
vertu .de Ia lot quebecmse, sermt 
neanmoms tres utile. Bien que cha
que provmce soit libre de deter
mmer ses propres regles a ce SUjet, iJ 
serait souha1table dans l'interet de 
l'uniformisatiOn qu'une telle dispo
sition smt aJoutee dans les lms pro
vmctales .dans lesquelles elle n'est 
pas deja mcluse. 
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Loi sur les aspects civils de 
l'enlevement international et 

interprovincial d'enfants 
(I.Q., 1984, c. 12) 

Loi uniforme sur !'execution 
des ordonnances extra-provinciales 
de garde d'enfants (version 1974) 

Analyse a�ticle par article I Analyse article par article 

Articles 40 ii 47: Les articles 41, 42 1 Pas d'artlcles correspondants. 
et 44 a 47 concernent uniquement le 
gouvernement du Quebec. JJartlcle 
40 protege l'applicat10n d'ententes 
qm pourraient etre conclues entre 
une provmce designee et le Quebec 
et reprodmtes dans une autre lm du 
Quebec. Par ailleurs, l'article 43 
etablit le domame d'applicatiOn ra� 
tione tempons de la !01. 

Loi uniforme sur Ia competence 
judiciaire et I 'execution des 

jugements en matiere de garde 
d'enfants (version 1981) 

Analyse article par article 

Pas d'arucles correspondants. 

Commentaires 

Analyse article par article 

Nous ne prevoyons pas de proble
mes particuliers au suJet de ces ar
ticles. Evidemment, !'absence dans 
les lois uniformes d'articles corre
spondants aux articles 41, 42 et 44 a 
47 n'a aucune incidence sur la ques
tiOn de la reciprocite. Si des en
tentes parttculieres sont conclues 
entre une province designee et le 
Quebec, les deux partena1res auront 
a les appliquer et, a ce moment, il 
est possible que Ia provmce desig
nee aurait a mclure une clause de 

. sauvegarde dans sa lot. Enfin, il est 
Important que les provmces desig
nees sment d'accord avec Ie prm
cipe de non-retroacttvite de I' article 
43 de la lot quebecmse ou si elles le 
desirent, conv1ennent avec le Que
bec d'y deroger et d'appliquer re
troactivement Ia loi. 
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APPENDIX I 

(See page 33) 

UNIFORM INTESTATE SUCCESSION ACT 

Interpretation 1 .  (1) In this Act, 

Appliwtion 

"estate" includes both real and personal property; 

"issue" means all lineal descendants of a person through 
all generations; 

"successors" means those persons who are entitled to the 
estate of an intestate through succession under this Act. 

(2) If the relationship of parent and child must be estab
lished at any generation to determine succession by, through 
or from a person under this Act, that relationship shall be . 
established, insofar as it is applicable, under either 

(a) the Uniform Child Status Act; or 

(b) subject to subsection (3), the Uniform Effect of 
Adoption Act. 

(3) The adoption of a child by the spouse of a parent 
does not terminate the relationship of parent and child 
between the child and that parent for purposes of succession 
under this Act. 

(4) Under this Act, 

(a) kindred of the half blood inherit equally with 
kindred of the whole blood of the same degree of 
kinship to the intestate; and 

(b) kindred of the intestate conceived before his 
death but born thereafter inherit as if they had 
been born in the lifetime of the intestate. 

2. (1) This Act applies only in cases of death occurring 
after its commencement. 

(2) Any part of the estate of a deceased not disposed of 
by will shall be distributed under this Act. 

Share of spouse 3 .  (1) The share of the surviving spouse is as follows :  

(a) if  there i s  no surviving issue of the intestate, the 
entire intestate estate; 

(b) if there are surviving issue of the intestate, 
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(i) all of the intestate estate to a maximum enti
tlement, subject to subsection (2), of [$100,000] , 
and 

(ii) one half of any remainder of the intestate 
estate after allocation of the share provided by 
subclause (i) . 

(2) The maximum entitlement set out in subclause 
(l)(b)(i) shall be reduced by an amount equal to the value of 
any benefits received by the surviving spouse under a will of 
the deceased. 

(3) If, before the death of the intestate, the surviving 
spouse became entitled to an interest in any property of the 
intestate under the (Matrimonial Property Act or any similar 
Act), or the intestate made a property divisio11. in favour of 
the surviving spouse, the surviving spouse shall be treated as 
if he had predeceased the intestate. 

(Note. Jurisdictions should insure that their matrimonial 
property legislation does not conflict with this subsection.) 

( 4) In subsection (3), "property division" means an ar
rangement between the spouses concerning the division of 
their property which is intended by them, or which appears 
to have been intended by them, to separate and finalize their 
affairs in recognition of their marital break-up. 

(5) Subsection (3) does not apply to a surviving spouse 
who reconciled with the intestate if the reconciliation was 
subsisting at the time of the intestate's death. 

4. (1) The part of the intestate estate not included in the Share ofkindred 

share of the surviving spouse, or the entire estate if there is 
no surviving spouse, shall be distributed as follows : 

(a) to the issue of the intestate as provided in subsec
tions (2) and (3); 

(b) if there is no surviving issue, to the parents of the 
intestate in equal shares or to the survivor of 
them; 

(c) if there is no surviving issue or parent, to the issue 
of the parents or either of them as provided in 
subsections (2) and (3); 
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(d) if there is no surviving issue, parent or issue of a 
parent, but the intestate is survived by one or 
more grandparents or issue of grandparents, 

(i) one half of the estate to the paternal grand
parents in equal shares or to the survivor of them, 
but if there is no surviving paternal grandparent, 
to the issue of the paternal grandparents or either 
of them as proviped in subsections (2) and (3), 
and 

(ii) one half of the estate to the maternal grand
parents or their issue in the same manner as pro
vided in subclause (i), 

but if there is only a surviving grandparent or issue of 
a grandparent on either the paternal or maternal 
side, the entire estate to the kindred on that side in the 
same manner as provided in subclause (i). 

(e) if there is no surviving issue, parent, issue of a 
parent, grandparent or issue of a grandparent but 
the intestate is survived by one or more great
grandparents or issue of great-:grandparents, 

(i) one half of the estate to the paternal great
grandparents or their issue in two equal shares, as 
follows: 

(A) one share to the parents of the paternal 
grandfather in equal shares or to the s1,uvivor 
of them, but if there is no surviving parent of 
the paternal grandfather, to the issue of the 
parents of the paternal grandfather or either 
of them as provided in subsections (2) and (3), 
and 

(B) one share to the parents of the paternal 
grandmother or their issue in the same man
ner as provided in paragraph (A), 

but if there is only a surviving great-grandparent 
or issue of a great-grandparent on either the pa
ternal grandfather's or paternal grandmother's 
side, one half of the estate to the kindred on that 
side in the same manner as provided in paragraph 
{A), and 
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(ii) one half of the estate to the maternal great
grandparents or their issue in the same manner as 
provided in subclause (i), 

but if there is only a surviving great-grandparent or 
issue of a great-grandparent on either the paternal or 
maternal side, the entire estate to the kindred on that 
side in the same manner as provided in subclause (i). 

(2) When a distribution is to be made to the issue of a 
person, the estate or the part thereof which is to be so 
distributed shall be divided into as many shares as there are 

(a) surviving children of that person; and 

(b) deceased children of that person who left issue 
surviving the intestate. 

(3) Each surviving child shall receive one share , and the 
share of each deceased child shall be divided among his issue 
in the same manner as provided in subsection (2) and this 
subsection. 

5 .  ( 1)  Any person who fails to survive the intestate for survivatfot 

f'f d 1 d
. 

• h d f d  h f h • d fifteen days 
1 teen ays, exc u mg t e ates o eat o t e mtestate an 

of the person, shall be treated as if he had predeceased the 
intestate for purposes of succession under this Act. 

(2) If the death of a person who would otherwise be a 
successor has been established, but it cannot be established 
that that person survived the intestate for the period re
quired by subsection (1 ) ,  that person shall be treated as if he 
had failed to survive the intestate for the required period. 

(3) This section is not applicable when its application 
would result in a distribution of the intestate estate (by 
escheat). 

6 .  ( 1) If a person dies intestate as to all of his estate, prop- Advancements 

erty which he gave in his lifetime to a prospective successor 
shall be treated as an advancement against that successor's 
share of the estate only if the property was either 

(a) declared in a contemporaneous writing by the 
intestate; or 

(b) acknowledged in writing by the recipient, 

to be an advancement. 
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(2) Property advanced shall be valued as declared by the 
intestate in writingJ otherwise the property advanced shall 
be valued as of the time of the advancement. 

(3) If the recipient of the property advanced fails to 
survive the intestate, the property advanced shall not be 
treated as an advancement against the share of the estate of 
the recipient's issue unless the declaration or acknowledge
ment of the advancement so provides . 

(4) Under this section, the shares of the successors shall 
be determined as if the property advanced were part of the 
estate available for distribution, and if the value of the 
property advanced equals or exceeds the share of the estate 
of the successor who received the advancementJ that succes
sor shall be excluded from any share of the estateJ but if the 
value of the property advanced is less than the share of the 
estate of the successor who received the advancement, that. 
successor shall receive as much of the estate as is required, 
when added to the value of the property advanced, to give 
him his share of the estate. 

Dowet and 7 .  Subject to (the Dower Act or any similar Act) the com-
wrtesy abolished mon law estates of dower and curtesy are abolished. 

Nosue<essors 8 .  If there is otherwise no successor under this Act, the 
intestate estate shall be distributed (to the Province). 
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(See page 34) 

· UNIFORM MAINTENANCE AND CUSTODY 
ENFORCEMENT ACT 

Background 

In 1982, the Conference of Deputy Attorneys General, at the instiga
tion of the Government of Canada, decided to initiate measures to 
promote the interjurisdictional enforcement of maintenance and cus
tody orders in Canada. The Conference established a special committee 
of officials to deal with the subject and to report back to the Deputy 
Attorneys General periodically. The Federal-Provincial Committee of 
the Enforcement of Maintenance and Custody Orders has met periodi
cally since that time and has established a catalogue of the enforcement 
measures that are available in each of the provinces and territories, as 
well as a catalogue of the persons involved in each jurisdiction in 
enforcement of these orders . The Committee also prepared a report 
recommending to the Federal and Provincial governments the various 
measures that they could take to achieve better enforcement, both 
within a particular jurisdiction and interjurisdictionally. The most re
cent initiative of the Federal-Provincial Committee is an agreement on 
the standardization of enforcement remedies and the adoption of simi
lar enforcement systems within each jurisdiction. 

At the Federal-Provincial Committee's meetings in March and June 
of 1984, the jurisdictions agreed to the principles and the actual me
chanics of enforcement of maintenance and custody orders for the 
purpose of standardizing the legislation across Canada. It was further 
agreed to place the matter before the Uniform Law Conference in the 
hope that the Conference would lend its weight to the proposal and 
adopt a uniform statute along the lines recommended by the Federal
Provincial Committee. 

At the August, 1984 meeting of the Uniform Law Conference Mr. 
Craig Perkins, on behalf of the Federal-Provincial Committee, pre
sented a report outlining the principles and mechanisms agreed upon by 
the Federal-Provincial Committee and submitted to the Uniform Law 
Section a Draft Act. After discussion the Uniform Law Section adopted 
certain decisions on policy issues. These decisions have since been 
incorporated into a Draft Uniform Maintenance and Custody Enforce
ment Act which will be considered by the Conference in August of 1985 . 

By way of further explanation, Mr. Perkins pointed out that there are 
three other Uniform Acts that are related to the new proposed Uniform 
Maintenance and Custody Enforcement Act: 
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1 .  The Uniform Custody Jurisdiction and Enforcement Act� 
which contains the mechanics of custody enforcement, elimi
nating the need for custody enforcement remedies in the new 
Act;  

2 .  The Uniform Family Support Act, which contains some of the 
mechanics for support enforcement. To the extent that there is a 
duplication or conflict, Ontario proposes to bring in conse
quential amendments to that Act at the 1985 meeting; 

3 .  The Uniform Reciprocal Enforcement of Maintenance Orders 
Act , which will plug into the new Act and use the office of the 
Director and the remedies provided. 

Definitions 

Uniform Maintenance and Custody Enforcement Act 

1 .  ( 1)  In this Act, 

"custody order'' means a provision in an order of a court 
in or outside (enacting jurisdiction) enforceable in (enacting 
jurisdiction) for custody of a child other than right of ac
cess , and includes such a provision, in a marriage contract, 
cohabitation agreement or separation agreement, that is 
enforceable under the law of (enacting jurisdiction) (or 
insert name of relevant statute); 

"Director" means the Director of Maintenance and Cus
tody Enforcement appointed under section 2; 

"maintenance order" means a provision in an order of a 
court in or outside (enacting jurisdiction) enforceable in 
(enacting jurisdiction) for the payment of money as support 
or maintenance, and includes a provision for, 

(a) the payment of an amount periodically, whether 
annually or otherwise and whether for an indefi
nite or limited period, or until the happening of a 
specified event, 

(b) a lump sum to be paid or held in trust, 

(c) any specified property to be transferred to or in 
trust for or vested in a party, whether absolutely, 
for life or for a term of years, 

(d) one spouse to be given exclusive possession of a 
matrimonial home or part thereof for life or for 
such lesser period as the court directs, 
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(e) a spouse to whom exclusive possession of a mat
rimonial home is given to make such periodic 
payments to the other spouse as are prescribed in 
the order, 

(f) one spouse to be giveri exclusive possession of 
the contents of a matrimonial home or house
hold goods or any part thereof, 

(g) fixing the obligation to repair and maintain a 
matrimonial home or to pay other liabilities aris
ing in respect thereof, 

(h) all or any of the moneys payable under the order 
to be paid into court or to any other appropriate 
person or agency for the benefit of a party, 

(i) payment of support or maintenance in respect of 
any period before the date of the order, 

(j) payment to the (Minister of social allowances) of 
any amount in reimbursement for a benefit or 
assistance provided to a party, including an 
amount in reimbursement for such benefit or 
assistance provided before the date of the order, 

(k) payment of expenses in respect of the pre-natal 
care and birth of a child, 

(1) the irrevocable designation by a spouse who has 
a policy of life insurance or an interest in a 
benefit plan of the other spouse or a child as the 
beneficiary, 

(m) the securing of payment under the order, by a 
charge on property or otherwise, or 

(n) interest or the payment of legal fees or other 
expenses arising in relation to support or mainte
nance, 

and includes such a provision, in a marriage con
tract, cohabitation agreement or separation agree
ment, that is enforceable under the law of (enacting 
jurisdiction) (or insert name of relevant statute). 

(2) Anything required by this Act to be signed or done by 
a person, or referred to in this Act as signed or done by a 
person, may be signed or done by a lawyer acting on the 
person's behalf. 
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(3) This Act binds the Crown. 

PART I 

ENFORCEMENT BY DIRECTOR 

Direc/or of 2.  (1) There shall be a Director of Maintenance and Cus-
Maintenance and d E c h h b . d b  . 
custody to y n1orcement w o s all e appomte y the Lieutenant 
Enforcement G . C 'l overnor m ounc1 . 

Duty and powe1s 
of Director 

Fees 

Enforcement 
officers 

Powers of 
enforcement 
offkers 

Filing of orders 

Filing of 
maintenance 
orders by 
Minister of 

Filing oj 
maintenance 
01de1s by the 
court 

(2) It is the duty of the Director to enforce maintenance 
orders and custody orders that are filed in the office of the 
Director in such manner, if any, as appears practicable and 
the Director may, for the purpose, commence and conduct a 
proceeding and take steps for the enforcement of an order in 
the name of the Director for the benefit of the person 
entitled to enforcement of the order, or of the person's child. 

(3) The Director shall not charge a fee for services to 
persons on whose behalf the Director acts. 

(4) The Director may appoint employees of the office of 
the Director to be enforcement officers for the purposes of 
this Act .  

(5) An enforcement officer may act for and in the name 
of the Director. 

3 .  (1) A maintenance order or custody order may be filed in 
the office of the Director by a person entitled to mainte
nance or custody under the order. 

(2) A maintenance order may be filed in the office of the 
Director by the (Minister of social allowances). 

(3) Every maintenance order made by a court in (enact
ing jurisdiction), other than a provisional order shall, 

(a) state in the operative part of the order that it shall 
be enforced by the Director and amounts owing 
under the order shall be paid to the person to 
whom it is owed through the Director unless the 
order is withdrawn from the office of the Direc
tor; and 

(b) be filed in the office of the Director by the clerk or 
registrar of the court that made it, forthwith after 
it is signed, 
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unless the person who instituted the application for the 
order files with the court and the office of the Director a 
notice in writing signed by the person stating that he does 
not wish to have the order enforced by the Director. 

(4) Every maintenance order made by a court outside 
(enacting jurisdiction) that is received by the Ministry of (as 
appropriate) or a court for enforcement in (enacting juris
diction) shall be filed in the office of the Director forthwith 
after it is received unless the order is accompanied by a 
notice in writing signed by the person seeking to enforce the 
order stating that he does not wish to have the order en
forced by the Director. 

(5) A maintenance order that was made before this Act 
comes into force and filed for enforcement under (provision 
for automatic or court-initiated enforcement) shall be filed 
in the office of the Director by the clerk or registrar of the 
court in which it is filed, forthwith after this Act comes into 
force. 

4. (1) A maintenance order or custody order filed in the 
office of the Director may be withdrawn by a notice in 
writing signed by the person by or on whose behalf it was 
filed . 

(2) A maintenance order or custody order that has been 
withdrawn may be refiled at any time by any person entitled 
to file the order under section 3 .  

(3) The Director shall give notice of the filing or with
drawal of a maintenance order or custody order to all the 
parties to it and, on request of the (Minister of social allow-
ances), to the Minister. 

· 

( 4) Where a person who is entitled to maintenance under 
a maintenance order has applied and is eligible for, or has 
received, a benefit under (social allowances Acts), the Minis
ter of (social allowances Ministry) may file the order in the 
office of the Director regardless of whether a notice referred 
to in subsection 3(3) or (4) has been given, and the order 
shall not be withdrawn except by, or with the consent in 
writing of, (the Minister or other official). 

Filing of 
maintenance 
orders made 
outside 
jurisdiction 

Filing of past 
maintenance 
orders enforced 
by court 

Withdrawal of 
filing 

Refiling 

Notice of filings 
and withdrawals 

Filing by 
Minister of 
(social 
allowances) 

5 .  (1) No person other than the Director shall enforce a 
maintenance order or custody order that is filed in the office 
of the Director. 

Enforcement by 
Director 
exclusive 
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(2) The Director may enforce arrears of maintenance 
under a maintenance order notwithstanding that the arrears 
were incurred before the order was filed in the office of the 
Director or before this Act comes into force. 

6 .  ( 1)  The Director may, for the purposes of enforcing a 
maintenance order or custody order that is filed in the office 
of the Director, 

(a) demand and receive from any person or public 
body, including the Crown in right of (enacting 
jurisdiction), information as to the location, ad
dress and place of employment of the person 
against whoni the order is being enforced thai is 
shown on a record in the possession or control of 
the person or body; and 

(b) provide information obtained under clause (a) to 
a person performing similar functions in another 
jurisdiction. 

(2) Information obtained under clause (l)(a) shall not be 
disclosed to any person except as provided in clause (l)(b) or 
to the extent necessary for the enforcement of the order. 

(3) Where, on motion to a court, it appears that, 

(a) the Director has been refused information after 
making a demand under clause (l )(a); or 

(b) a person has need of an order under this subsec
tion for the enforcement of a maintenance order 
or custody order that is not filed in the office of 
the Director, 

the court may order any person or public body, including the 
Crown in right of (enacting jurisdiction), to provide the 
court or such person as the court directs with any informa
tion as to the location, address or place of employment of 
the person against whom the order is being enforced, that is 
shown on a record. 

(4) The provisions of this section that require the disclo
sure of information apply notwithstanding the provisions of 
any other enactment restricting the disclosure· of informa
tion, but do not apply. 

(a) to personal correspondence between family 
members; or 
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(b) to a record that is subject to solicitor-client privi
lege. 

(5) Where the Director has been refused information 
after making a demand under clause (l)(a) and obtains an 
order under subsection (3), the court shall award the costs of 
the motion to the Director. 

Costs 

(6) Information obtained under an order under subsec
tion (3) shall not be disclosed except as permitted by the 
order or a subsequent order or as necessary for the enforce
ment of the maintenance order or custody order, and shall 
be sealed in the court file .  

Information 
confidential 

PART II 

ENFORCEMENT REMEDIES 

7 .  In this Part, "court" means the (appropriate family Definition 

court). 

GARNISHMENT 

8 .  (1) An obligation to pay money under a maintenance 
order may be enforced by garnishment of money payable to 
the debtor by another person, in accordance with the (rules 
of court) . 

(2) On the filing of the material prescribed by the (rules 
of court), the clerk (or registrar) of the co1.,1rt shall issue a 
notice of garnishment. 

(3) On the filing of a notice of garnishment that, 

(a) is issued outside (enacting jurisdiCtion); 

(b) states that it is issued in respect of support or 
maintenance; and 

(c) is written in or accompanied by a sworn or certi
fied translat�on into (language of enacting juris.., 
diction), 

the clerk (or registrar) of the court shall issue a notice of 
garnishment. 

(4) On service of a notice of garnishment, the garnishee 
shall pay to the court or other person as specified in the 
notice any money that is payable by the garnishee to the 

295 

. \ 

Garnishri1ent · 

Notice 

Recognition of 
extra-provincial 
garnishments 

Obligation of 
garnishee 



Ejfeu of 
pm•ment 

Order of wurt 
for payment by 
garnishee 

Motion to set 
aside 

Garnishee not to 
charge fee 

U NIFORM LAW CONFERENCE OF CANADA 

debtor named in the notice, and money as it becomes pay
able to the debtor from time to time after service of the 
notice, up to the amount shown in the notice. 

(5) Payment by a garnishee of money in accordance with 
a notice of garnishment discharges the obligation of the 
garnishee to the debtor to the extent of the payment. 

(6) Where a garnishee fails to pay inoney that is payable 
or becomes payable in accordance with the notice of gar
nishment or fails to respond to the notice as provided by the 
(rules of court), 

(a) the court may order payment by the garnishee of 
the amount unpaid; 

(b) the order under clause (a) may be enforced in any 
manner that an order of the court may be en
forced; and 

(c) the court shall award costs of the order and its 
enforcement against the garnishee. 

(7) The debtor, creditor or garnishee may make a motion 
at any time for an order setting aside a notice of garnish
ment. 

(8) A garnishee shall not charge a fee for receiving or 
responding to a notice of garnishment. (Each jurisdiction to 
provide for its own exemptions from garnishment in appro
priate place). 

se,vice of 9. A notice of garnishment may be issued in respect of a 
garnishment • h h • 'd 1 • ' • d' · ) d h 11 outside (enacting garms ee W 0 IS OUtSl e !  enactmg jUrlS lCtlOn an S a , 
jurisdiction) 

(a) be signed and sealed by the clerk (or registrar) of 
the court; 

(b) state that it is issued in respect of maintenance; 

(c) set out the name, address and telephone number 
of the person who caused it to be issued and the 
name and address of the garnishee; and 

(d) be written in or accompanied by a sworn or certi
fied translation into a language ordinarily used in 
the courts of the jurisdiction where it is to be 
served. 
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SALE OF PROPERTY 

10. ( 1 )  An obligation to pay money under a maintenance 
order may be enforced by seizure and sale of the debtor's real 
and personal property. 

Seizure and sale 
of property 

(2) On the filing of the material prescribed by the (rules 
of court), the clerk (or registrar) of the court shall issue a 
writ of (seizure and sale, etc.). 

Protedure 

1 1 .  ( 1 )  A maintenance order may be registered against the 
land of the person against whom an obligation to pay money 
under the order is enforceable in the (land registry office) 
and on registration the obligation under the order becomes a 
charge on the property. 

Registration 
against real 
property 

(2) A charge created by subsection (1)  may be enforced 
by sale of the property against which it is registered in the 
same manner as a sale to realize on a mortgage. 

Sale of property 

(3) A court may order the discharge, in whole or in 
part, or the postponement, of a charge created by subsection 
(1) ,  on such terms as to security or other matters as the court 
considers just. 

(4) An order under subsection (3) may be made only 
after notice is given to the Director. (Each jurisdiction to 
provide for its own exemptions from seizure and sale in 
appropriate place) . 

RECEIVERSHIP 

12. An obligation to pay money under a maintenance order 
or agreement may be enforced by the appointment of a 
receiver under the (appropriate Act) . 

DEFAULT EXAMINATIONS AND ORDERS 

Discharge or 
postponement of 
charge 

Dilettol to be 
se1 ved 

Appoilllment of 
receiver 

1 3 .  ( 1 )  Where an obligation to pay money under a mainte- Filing of 
financial nance order that is filed in the office of the Director is in statement with 

default, the Director may prepare a statement of the arrears , 
not including arrears that accrued before this Act comes into 
force, and the Director may by notice served on the debtor 
together with the statement of arrears require the debtor to 
file in the office of the Director a financial statement in the 
form prescribed by (rules of court) and to appear before the 
court to explain the default. 
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(2) Where an obligation to pay money under a mainte
nance order that is not filed in the office of the Director is in 
default, on the filing of a request, together with a statement 
of arrears in the form prescribed by the (rules of court), the 
clerk (or registrar) of the court shall by notice served on the 
debtor together with the statement of arrears require the 
debtor to file a financial statement in the form prescribed by 
the (rules of court) and to appear before the court to explain 
the default. 

(3) Where the debtor fails to file the financial statement 
or to appear as required by the notice, the court may issue a 
warrant for the arrest of the debtor for the purpose of 
bringing the debtor before the court. 

(4) At the default hearing, unless the contrary is shown, 
the debtor shall be presumed to have the ability to pay the 
arrears and to make subsequent payments under the order, 
and the statement of arrears prepared and served by the 
Director shall be presumed to be correct as to arrears accru
ing while the order is filed in the office of the Director. 

(5) The court may, unless it is satisfied that there are no 
arrears or that the debtor is unable for valid reasons to pay 
the arrears or to make subsequent payments under the order, 
order that the debtor, 

(a) discharge the arrears by such periodic payments 
as the court considers just; 

(b) discharge the arrears in full by a specified date; 

(c) comply with the order to the extent of the debtor's 
ability to pay, but an order under this clause does 
not affect the accruing of arrears; 

(d) provide security in such form as the court directs 
for the arrears and subsequent payment; 

(e) report periodically to the court, the Director or a 
person specified in the order; 

(f) provide forthwith to the cour�, the Director or a 
person specified in the order particulars of any 
future change of address or employment; 

(g) be imprisoned continuously or intermittently for 
not more than (ninety) days unless the arrears are 
sooner paid; and 
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(h) be imprisoned continuously or intermittently for 
not more than (ninety) days on default in any 
payment ordered under this subsection. 

(6) The court that made an order under subsection (5) 
may vary the order where there is a material change in the 
debtor's circumstances. 

(7) Imprisonment of a debtor under clause 5(g) or (h) 
does not discharge arrears under an order. 

(8) An order for security under clause 5(d) or a subse
quent order of the court may provide for the realization of 
the security by seizure, sale or other means, as the court 
directs . 

{9) Proof of service on the deb�or of a maintenance 
order is not necessary for the purpose of a default hearing. 

(10) A default hearing under this section and a hearing 
on an application for variation of the maintenance order in 
default may be heard together or separately. 

( 1 1 )  The remedies available under this section are civil 
process and the (Act for summary convictions procedure) 
does not apply. 

( 12) Spouses are competent and compellable witnesses 
against each other on a default hearing. 

EVASION OF DEBTOR 

14.  A court may make an interim or final order restraining 
the disposition or wasting of assets that may hinder or defeat 
the enforcement of a maintenance order. 

1 5 .  Where it appears that a debtor is about to leave (enact
ingjuris(iiction) in order to evade or hinder enforcement of a 
maintenance order against him, a court may issue a warrant 
for the arrest of the debtor for the purpos·e of bringing the 
debtor before the court and may make any order provided 
for in subsection 13(5). 

PRIORITIES 

Power to van• 
order 

Imprisonment 
does not 
discharge. arrears 

Rea/i�ing on. 
security 

Proof of service 
not necessary 

Joinder of 
default and 
variation 
hearings 

Civil remedies 

Spouses 
compellable 
witn<sses 

Restraining orde1 

A�rest of 
absconding 
debtor 

16 .  Money paid on account of a maintenance order shall be Application of • payments credited, 
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Exemption from 
creditors' 1elief 

Capadty of 
min01 

Assignment to 
Crown 
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(a) first to the principal amount most recently due 
and then to any interest owing on that amount; 
and 

(b) then to the balance outstanding in the manner set 
out in clause (a), 

unless the debtor specifies otherwise at the time the payment 
is made or the court orders otherwise. 

17 .  Arrears of payment under a maintenance order in an 
amount not exceeding one year's maintenance at the current 
rate, 

(a) have priority over other judgment debts; and 

(b) rank equally with like arrears under another 
maintenance order, 

regardless of when an enforcement process is issued or 
served. 

18 .  Money realized under an enforcement process taken by 
or on behalf of the Director in respect of money owing under 
a maintenance order is not subject to distribution among 
creditors under the (insert name of creditors' relief statute). 

SPECIAL PROVISIONS 

19 .  A minor may commence, conduct and defend a pro
ceeding and initiate and complete steps for enforcement of a 
maintenance order without the intervention of a (litigation 
guardian) . 

20. The (Crown, etc.) may enforce a maintenance order that 
is assigned to the (Crown, etc.) . 
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(Voir page 34) 

WI UNIFORME SUR IJEXECUTION 
FORCEE D'ORDONNANCES ALIMENTAIRES 

ET DE GARDE D'ENFANTS 

En 1982, Ia Conference des sous-procureurs generaux, a !'instigation 
du gouvernement du Canada, decidait de prendre des mesures en vue de 
promouvoir ! 'execution des ordonnances alimentaires et de garde d'en
fants entre les administrations au Canada. La Conference a cree un 
comite special de fonction,naires charge d'etudier Ia question et de faire 
periodiquement rapport de ses travaux aux sous-procureurs generaux. 
Depuis ce temps, le Comite federal-provincial sur !'execution forcee 
d'ordonnances alimentaires et de garde d'enfants s'est reuni periodi
quement et a dresse un repertoire des mesures d'execution en vigueur 
dans chaque province et territoire ainsi qu'un repertoire des personnes 
qui, dans chacune des administrations, s'occupent de !'execution desdi
tes ordonnances. Le Co mite a egalement prepare un rapport dans lequel 
il recommande aux gouvernements federal et provinciaux diverses me
sures qu'ils pourraient prendre en vue d'assurer une meilleure execu
tion ,  tant dans une administration particuliere qu' entre 
administrations. La plus recente initiative du Comite federal-provincial 
consiste en une entente sur la normalisation des recours d' execution et 
sur I' adoption de regimes d'execution similaires dans chacune des ad
ministrations . 

Aux reunions qu'a tenues le Comite federal-provincial en mars et en 
juin 1984, les administrations ont convenu des principes et du processus 
proprement dit de !'execution forcee d'ordonnances alimentaires ou de 
garde d'enfants en vue de normaliser les lois en vigueur au Canada. II a 
en outre ete convenu de soumettre la question a la Conference sur 
l 'uniformisation des lois dans l'espoir que cette derniere donne son aval 
a Ia proposition et adopte une loi uniforme en fonction des recomman
dations du Comite federal-provincial. 

A Ia reunion d'aofi.t 1 984 de Ia Conference sur l'uniformisation des 
lois, M.  Craig Perkins, au nom du comite federal-provincial, a presente 
un rapport dans lequel etaient enonces les principes et processus ap
prouves par le comite federal-provincial et a soumis un avant-projet de 
loi a la Section de l 'uniformisation des lois.  Apres discussion, cette 
derniere a pris un certain nombre de decisions sur des questions de 
principe. Ces decisions ont depuis ete integrees a l'avant-projet de loi 
uniforme sur I' execution forcee d'ordonnances alimentaires et de garde 
d'enfants dont sera saisie Ia Conference en aofi.t 1985 . 
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M .  Perkins precise en oute qu'il existe trois autres lois uniformes qui 
sont liees au nouveau projet de loi uniforme sur !'execution forcee 
d'ordonnances alimentaires et de garde d'enfants : 

1 .  La Loi uniforme sur }'execution et la competence en matiere de 
garde, qui renferme le processus d'execution en matiere de 
garde, ce qui elimine la necessite de prevoir des recours en 
matiere de garde dans la nouvelle Loi; 

2. La Loi uniforme sur les obligations de soutien familial, qui 
renferme certains des mecanismes d'execution en la matiere. 
l)ans la mesure oil il existe des doubles emplois ou des contra
dictions , l'Ontario propose d'apporter a cette loi les modifica
tions pertinentes, a la reunion de 1985 ; 

3 .  La Loi uniforme sur !'execution reciproque des ordonnances 
d'entretien, qui se greffera a la nouvelle Loi et prevoira !'utilisa
tion du bureau du directeur ainsi que des recours prevus . 

Loi uniforme sur l'execution d'ordonnances alimentaires et de garde 
d'enfants 

Definitions 1 .  (1) Les definitions qui sui vent s' appliquent a la presente 
loi . 

"directeur" Le directeur de !'execution d'ordonnances 
alimentaires et de garde d'enfants nomme aux termes de 
I' article 2 .  

"ordonnance alimentaire" La disposition contenue dans 
}'ordonnance emanant d'un tribunal de (competence legis
lative) ou situe hors de cette competence et executoire dans 
(competence legislative), et qui a trait au versement de 
sommes d'argent a titre d'aliments ou d'entretien. S'entend 
en outre de la disposition portant sur : 

a) le versement periodique d'une somme d'argent, 
notamment chaque annee, pour une dun�e inde
terminee ou limitee ou jusqu'a l'arrivee d'un 
evenement precis; 

b) le versement, notamment en fiducie, d'une 
somme forfaitaire; 

c) le transfert, le versement en fiducie ou !'assigna
tion d'un bien en faveur d'une partie, en pro
priete absolue, viagere, ou pour un nombre 
d' annees determine; 
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d) }'attribution a un conjoint de la possession exclu
sive du foyer conjugal ou d'une partie de celui-ci , 
soit a vie, soit pour la periode plus courte que fixe 
le tribunal; 

e) le versement par le conjoint a qui est attribuee la 
possession exclusive du foyer conjugal, de paie
ments periodiques a l'autre conjoint, selon les 
prescriptions de P ordonnance; 

f) !'attribution a un conjoint de la possession exclu
sive de contenu du foyer conjugal, des effets mo
biliers ou d'une partie de ceux-ci; 

g) I' obligation de pourvoir aux reparations et a l 'en
tretien du foyer conjugal de meme qu'aux frais 
qui en decoulent; 

h) la consignation au tribunal ou le versement a la 
personne ou a l'organisme appropries de la tota
lite ou d'une partie de la somme payable en vertu 
d'une ordonnance, au benefice d'une partie; 

i) le paiement d'aliments ou d'entretien relative
ment a toute periode de temps anterieure a la date 
de I' ordonnance; 

j) le versement au (ministre responsable des alloca
tions sociales) d'une somme en retour d'un avap.
tage ou d'une aide procures a une partie, y 
compris ceux fournis anterieurement a la date de 
I '  ordonnance; 

k) l 'acquittement des frais relies aux soins prenatals 
ou a la naissance d'un enfant; 

1) la designation irrevocable par le conjoint titulaire 
d'une police d'assurance-vie ou d'un droit dans 
un regime d'avantages sociaux de l'autre conjoint 
ou d'un enfant comme beneficiaire; 

m) un garantie de paiement aux termes de !'ordon
nance, notamment au moyen d'une surete sur un 
bien; 

n) le versement d'interets, le paiement de frais juri
diques ou d'autres frais engages relativement a 
!'obligation alimentaire ou d'entretien. 
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S'entend en outre de la disposition semblable, contenue 
dans un contrat de mariage ou un accord de cohabitation qu 
de separation, executoire aux termes des lois de (competence 
legislative) (ou : en vertu de titre de Ia loi pertinente). 

"ordonnance de garde d'enfants" La disposition conte
nue dans !'ordonnance emanant d'un tribunal de (compe
tence legislative) ou situe hors de cette competence et 
executoire dans (competence legislative) et qui a trait a la 
garde d'un enfant, a I' exclusion du droit de visite. S'entend 
en outre de la disposition semblable, contenue dans un 
contrat de mariage ou un accord de separation, executoire 
aux termes des lois de (competence legislative) (ou : en vertu 
de titre de Ia loi pertinente). 

Agirparavocat (2) Tout ce que la presente loi exige qu'une personne 
signe ou fasse ou tout ce qui est mentionne dans la presente 
loi comme etant signe ou fait par cette personne, peut l'etre 
par un avocat qui agit pour le compte de cette personne. 

Loi lie ta (3) La presente loi lie la Couronne. 
Couronne 

PARTIE I 

EXECUTION PAR LE DIRECTEUR 

Ledirecteurde 2. (1)  II est nomme par le lieutenant-gouverneur en conseil 
/ 'exewtion des d' d I' , . ·d d }' . 
ordonnances un uecteur e executiOn es or onnances a 1menta1res et 
alimentaires et de d d' f garded'enfants de gar e en ants. 

Attributionsdu 
directeur 

Honoraires 

Agents 
d'execution 

(2) II incombe au directeur d'assurer I '  execution des or
donnances alimentaires et de garde d'enfants deposees a son 
bureau d'une fa9on, s'il en est, qui lui para1t pratique. Celui
ci peut, a cet egard, en tant que directeur, intenter ou pour
suivre un recours au benefice de Ia personne qui a droit a 
}'execution de }'ordonnance ou de l 'enfant de cette personne 
et prendre les mesures necessaires a !'execution de !'ordon
nance. 

(3) Le directeur ne peut exiger d'honoraires pour les 
services dispenses aux personnes pour le compte desquelles 
il agit . 

(4) Le directeur peut, pour !'application de Ia presente 
loi, designer com me agents d' execution des employes de son 
bureau. 
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(5) �agent d'execution peut agir au nom et pour le com
pte d u directeur. 

Pouvoirs des 
agents 
d'execution 

3 .  (1)  eordonnance alimentaire ou de garde d'enfants peut 
etre deposee au bureau du directeur par la personne qui a 
droit aux aliments ou par celle a qui est confiee Ia garde d'un 
enfant aux termes de }'ordonnance. 

Depot de 
/'ordonnance 

(2) �ordonnance alimentaire peut eire deposee au bu
reau du directeur par le (ministre responsable des allocations 
socia/es). 

Depot des 
ordonnances 
a/imentaires par 
/e ministre de 

(3) �ordonnance alimentaire, autre que }'ordonnance 
conditionnelle, rendue par un tribunal de (competence legis
lative), doit : 

a) d'une part, contenir dans son dispositif la men
tion que ! 'ordonnance, a moins d'etre retiree du 
bureau du directeur, sera executee par ce dernier 
et que les sommes dues aux termes de !'ordon
nance seront V,ersees au directeur, qui les versera a 
leurs creanciers; 

b) d'autre part, etre deposee au bureau du directeur 
des sa signature, par le greffier du tribunal qui Pa 
rendue. 

sauf si !'auteur de la requete depose au pres du tribunal et au 
bureau du directeur, un avis ecrit, signe de sa main, a l 'effet 
que !'execution de !'ordonnance par le directeur n'est pas 
requise. 

(4) �ordonnance alimentaire rendue par un tribunal si
tile hors de (competence legislative) et re�ue par le ministere 
de (inscrire Ia mention pertinente) ou le tribunal charge de 
} 'execution de }'ordonnance dans (competence legislative) 
doit etre deposee au bureau du directeur des sa reception, 
sauf si 1' ordonnance s' accompagne d 'un avis ecrit signe de la 
main de la personne qui en requiert 1'  execution, a 1' effet que 
son execution par le directeur n' est pas requise .  

(5) �ordo11nance alimentaire rendue anterieurement a 
! 'entree en vigueur de la presente loi et qui a ete deposee en 
vue de son execution aux termes de (disposition relative a 
/'execution judiciaire ou de plein droit) est deposee au bu
reau du directeur par le greffier du tribunal oil elle est 
deposee, des I' entree en vigueur de la presente loi . 
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Ret rail du dep6t 

Nou1•eau dep6t 

Avis de dep6ts et 
retrails 

Dep6tpa1 /e 
ministre 
(responsable des 
allocations 
sociales) 

Exewtion 
resel vee au 
directeur 

Ordonnances 
ante/ ieures et 
l'auiere 

Acces du 
direueur aux 
I enseignements 

4 .  (1) �ordonnance alimentaire ou de garde d,enfants de
posee au bureau du directeur peut etre retiree au moyen d'un 
avis ecrit signe par la personne qui l'a deposee ou par celle 
qui l 'a fait pour le compte de cette derniere. 

(2) I; ordonnance alimentaire ou de garde d' enfants qui a 
ete retiree peut etre deposee a nouveau par la personrte 
fondee a deposer }'ordonnance aux termes de I' article 3 .  

(3) Le directeur donne avis du depot ou du retrait d'une 
ordonnance alimentaire ou de garde d'enfants a ceux qui en 
sont parties , et au (ministre responsable des allocations 
sociales}, a sa demande. 

(4) Si une personne qui a droit aux aliments aux termes 
d'une ordonnance alimentaire a fait une demande en vue 
d'obtenir un avantage en vertu de (lois relatives aux alloca
tions sociales), y est admissible ou l'a effectivement re<;u, le 
ministre (responsable des allocations sociales) peut deposer 
! 'ordonnance au bureau du directeur, que l 'avis vise au 
paragraphe 3 (3) ou (4) ait ete donne ou non.  I; ordonnance 
ne peut toutefois etre retiree que par le (ministre oufonction
naire autorise) ou avec son consentement ecrit. 

5 .  (1)  Seul le directeur peut executer ! 'ordonnance alimen
taire ou de garde d'enfants qui est deposee a son bureau. 

(2) Le directeur peut assurer ! ' execution de l'arriere aux 
termes d'une ordonnance alimentaire, meme si cet arriere 
etait echu anterieurement au depot de } 'ordonnance au bu
reau du directeur ou a 1' entree en vigueur de la presente loi. 

6. (1) Aux fins de l'execution de !'ordonnance alimentaire 
ou de garde d'enfants deposee a son bureau, le directeur 
peut : 

a) exiger et obtenir d'une personne ou d'un or
ganisme public, y compris Ia Couronne du chef 
de (competence Legislative}, les renseignements 
concernant 1' adresse personnelle ou le lieu de 
travail de la personnne atteinte par I' ordonnance 
ou l 'endroit oil elle se trouve, lorsque ces re
nseignements figurent aux dossiers que ces de
rniers ont en leur possession; 

b) fournir les renseignements obtenus aux termes de 
l'alinea a) a la personne qui exerce des fonctions 
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analogues aupres d'une autre competence. 

(2) La divulgation des renseignements obtenus aux 
termes de l' alim�a (1)  a) est interdite sauf en conformite avec 
l'alinea (1)  b) ou dans Ia mesure necessaire a I' execution de 
1' ordonnance. 

Renseignements 
conjidentiels 

(3) Le tribunal peut ordonner a quiconque, notamment 
un organisme public, y compris la Couronne du chef de 
(competence legislative) de lui fournir ou a la personne 
qu'elle designe, les renseignements concernant l'adresse 
personnelle ou le lieu de travail de Ia personne atteinte par 
!'ordonnance ou l'endroit oil elle se trouve, lorsque ces 
renseignements figurent aux dossiers que ces derniers ont en 
leur possession. Ceci, dans le cas oil le tribunal est saisi 
d'une motion a l'effet que : 

a) le directeur s' est vu refuser ies renseignements 
qu'il a exiges aux termes de l'alinea (1) a); 

b) la delivrance d 'une ordonnance en vertu du 
present paragraphe est necessaire afin de permet
tre !'execution d 'une ordonnance alimentaire ou 
de garde d'enfants qui n'a pas ete deposee au 
bureau du directeur. 

(4) Les dispositions du present article qui exigent la 
divulgation de renseignements s'appliquent malgre les dis
positions d'une autre loi qui restreignent la divulgation de 
renseignements. Toutefois, elles ne S'appliquent pas : 

a) a la correspondance personnelle echangee entre 
les membres d'une famille; 

b) au dossier protege par le secret professionnel de 
l'avocat. 

(5) Le tribunal accorde au directeur qui s'est vu refuser 
les renseignements exiges aux termes de l'alinea (1)  a) et qui 
a obtenu une ordonnance en vertu du paragraphe (3) les 
depens de la motion. 

· 

Ordonnance du 
tribunal 
concernant 
l'atci!S aux 
tenseignements 

Champ 
d'appliwlion 

Depens 

(6) Les renseignements obtenus en vertu d'une ordon
nance rendue aux termes du paragraphe (3) ne doivent etre 
divulgues que si les dispositions de !'ordonnance ou d'une 
ordonnance ulterieure le permettent ou si leur divulgation 
est necessaire a I' execution de !'ordonnance alimentaire ou 

Renseignements 
confidentiels 
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Definition 

Saisie-01 ret 

Avis 

Reconnaissance 
des saisie-arr�ts 
hors province 

Obligation du 
tietssaisi 

de garde d'enfants .  Ces renseignements sont conserves sous 
pli scelle dans le dossier du tribunal. 

PARTIE II 

MESURES D'EXECUTION 

7. Pour I' application de la presente partie, "tribunal" s'en
tend du (tribunal de lafamille competent). 

SAISIE-ARRET 

8 .  ( 1 )  eobligation de verser des sommes d'argen� un vertu 
d'une ordonnance alimentaire peut etre execut¢e par la 
saisie-arret de sommes d'argent dues au debiteur par un 
tiers, conformement aux (regles de pratique). 

(2) Le greffier du tribunal delivre tin avis de saisie-arret 
lors du depot des documents prescrits par les (regles de 
pratique). 

(3} Lars du depot de l'avis de saisie-arret : 

a) deliv;re en dehors de (competence tegislativ(!); 

b) qui porte une mention a l 'effet qu'il a trait a des 
aliments; 

c) qui est ecrit en (langue en usage dans Ia compe
tence legislative) ou s'accompagne d'une traduc
tion authentifiee sous serment ou certifiee 
conforme vers cette langue, 

le greffier du tribunal delivre un avis de saisie-arret . 

(4) Le tiers saisi doit, lors de la signification de l'avis de 
saisie-arret, consigner au tribunal ou verser a une autre 
personne, selon ce que precise l 'avis, les semmes d'argent 
qu'il doit au debiteur designe dans l'avis, de meme que les 
semmes d'argent dues a ce dernier posterieurement a la 
signification de l'avis , au fur et a mesure de leur echeance, 
jusqu'a concurrence du montant qui y est prevu . 

Consequences du 
paiement 

(5) Le paiement des sommes d'argent effectue par le 
tiers saisi conformement a l'avis de saisie-arret est libera
toire pour celui-ci a 1' egard du debiteur, jusqu' a concurrence 
du montant verse. 
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(6) Si le tiers saisi fait defaut d'effectuer le paiement des 
sommes dues ou qui le deviennent, conform�ment a l'avis de 
saisie-arret, ou omet de donner suite a 1' avis vise par les 
(regles de pratique) : 

a) le tribunal peut ordormer le paiement par le tiers 
saisi de la somme echue; 

b) }'ordonnance aux termes de l'alinea a) peut etre 
executee de la meme maniere qu'une ordonnance 
du tribunal; 

c) le tribunal condamne le tiers saisi aux de pens 
decoulant de }'ordonnance et de son execution. 

(7) Le debiteur, le creancier ou le tiers saisi peuvent 
presenter une motion en vue d'obtenir une ordonnance du 
tribunal en annulation de l'avis de saisie-arret . 

(8) Le tiers saisi ne peut pas exiger d'honoraires lorsqu'il 
re9oit un avis de saisie-arret ou y donne suite. 

(Chaque. competence doit indiquer ses propres criteres d'in
saisissabilite a l'endroit pertinent). 

9. !..!avis de saisie-arret peut etre delivre relativement a un 
tiers saisi qui se trouve en dehors de (competence legislative) 
et doit : 

a) porter la signature et le sceau du greffier du tribu
nal; 

b) porter une mention a l'effet qu'il a trait a des 
aliments; 

c) indiquer les nom, adresse et numero de telephone 
de son auteur de meme que le nom et l'adresse du 
tiers saisi; 

d) etre ecrit dans une langue normalement en usage 
devant les tribunaux de Ia competence qui en 
re9oit signification ou s'accompagner d'une tra
duction authentifiee sous serment ou certifiee 
conforme vers cette langue. 

VENTE DES BIENS 

Ordonnance de 
paiement par /e 
lierssaisi 

Motion en 
annulalion 

Gratuile 

Signification de 
Ia saisie-arrel 
horsde 
(competence 
legislative) 

10. (1)  !..!obligation de verser une somme d 'argent aux 
termes de !'ordonnance alimentaire ou de garde d'enfants 

Saisie el vente 
des biens 
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P10cedure 

Enregistrement 
contre les biens 

Vente des biens 

Mainlew!e ou 
cession de �ang 

Signification au 
directeur 

peut etre executee par la saisie-execution des biens meubles 
et immeubles du debiteur. 

(2) Le greffier du tribunal delivre un bref de (saisie
execution, etc.), lors du depot des documents prescrits par 
les (regles d� pratique). 

1 1 .  (1) eordonnance alimentaire peut etre enregistree sur 
les biens-fonds du debiteur de ! 'ordonnance au (bureau 
d'enregistrement immobilier) . eobligation decoulant de 
!'ordonnance constitue alors une charge sur les biens. 

(2) La charge constituee aux termes du paragraphe ( 1 )  
peut etre realisee par la  vente des biens sur lesquels celle-ci 
est enregistree comme s'il s'agissait de l'exercice qu droit de 
vente en justice afin de realiser l 'hypotheque. 

(3) Le tribunal peut ordonner la mainlevee, meme par
tielle, ou la cession du rang d'une charge constituee aux 
termes du paragraphe (1) aux conditions qu'il estime per
tinentes, notamment en ce qui a trait aux suretes . 

(4) tordonnance aux termes du paragraphe (3) ne peut 
etre rendue qu' apres que le directeur en a ete avise. 

(Chaque competence do it indiquer se� pro pres criteres t;l'in
saisissabilite a l'endroit pertinent). 

GESTION PAR LE SEQUESTRE 

Nomination d'un 12. e obligation de verser une somme d' argent aux termes 
sequestre de l 'ordonn;mce alimentaire ou de l'accord conclu a cette 

fin, peut etre executee par la nomination d'un sequestre aux 
termes de la (loi pertinente). 

INTERROGATOIRES ET ORDONNANCES LORS DU DEFAUT 

Depot de l'etat 
flnam;ier aupres du directeur 

13 .  (1) Si le debiteur est en defaut aux termes d'une ordon
nance alimentaire qui est deposee au bureau du directeur, le 
directeur peut dresser un releve de l'arrh�re, a I'  exclusion de 
celui couru avant 1' entree en vigueur de la presente loi. Il 
peut ensuite signifier le releve au debiteur, accompagne d'un 
avis lui enjoignant de deposer a son bureau un etat financier 
dans la forme prescrite par les regles de pratique et de 
compara1tre devant le tribunal pour y exposer les motifs de 
son defaut. 
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(2) Si le debiteur est en defaut aux termes d'une ordon- vepot de l'etat 

nance alime�taire qui n' est pas deposee au bureau du direc- �Z��i�':n�'!
p
'e

s 

teur, le greffier du tribunal, lors du depot d'une demande 
qui s'accompagne d'un releve de l'arriere dans la forme 
prescrite par les regles de pratique, signifie au debiteur un 
avis, accompagne de ce releve, lui enjoignant de deposer un 
etat financier dans la forme prescrite par les regles de parti-
que et de comparaltre devant le tribunal pour y exposer les 
motifs de son defaut. 

(3) Le tribunal peut decerner un mandat d'arret contre Arrestationdu 

le debiteur en defaut de deposer l'etat financier ou de com-
debiteur 

paratre, tel que l 'exige l 'avis, afin que celui-ci soit amene 
devant le tribunal. 

(4) Sauf preuve du contraire, le debiteur est presume, 
lors de ! 'audience concernant le defaut, etre en mesure d'ac
quitter l' arriere et d' effectuer les paiements ulterieurs aux 
termes de !'ordonnance. Le releve de l'arriere dresse et signi
fie par le directeur est alors presume exact quant a l 'arriere 
couru pendant que l'ordon�ance est deposee a son bureau. 

(5) Sauf s'il ne reconnalt pas d'arriere ou s'il estime que 
le debiteur, pour des motifs valable& , ne peut acquitter l'ar
riere ou effectuer de paiements ult�rieurs aux termes de 
!'ordonnance, le tribunal peut par ordonnance : 

a) enjoindre au debiteur d'acquitter l 'arriere au 
moyen de paiements periodiques que le tribunal 
estime equitables; 

b) enjoindre au debiteur d'acquitter la totalite de 
l'arrien� anterieurement a une date fixee; 

c) enjoindre au debiteur de se conformer aux dispo
sitions de I' ordonnance en proportion de ses fa
cultes,  ! 'ordonnance aux termes de cet alinea 

. n'affectant pas toutefois !'accumulation de l'ar
riere; 

d) enjoindte au debiteur de fournir des suretes selon 
le mode fixe p�r le tribunal, en garantie de l'ar
riere et des paiements ulterieurs; 

e) enj oindre au debiteur de se presenter, a intervalles 
reguliers,  au tribunal, au directeur ou a la per
sonne precisee dans !'ordonnance; 
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Modification de 
/'ordonnance 

L'inwrceration 
n'emporte pas 
qui/lance de 
/'an il!ll! 

Realisation de Ia 
surete 

P1euve de 
signification non 
necessai1e 

Jonction 
d'audiences 

Recours dvils 

Conjoints 
temoins 
contraignab/es 

f) enjoindre au debiteur de communiquer immedi
atement au tribunal, au directeur ou a la per
sonne precisee dans }'ordonnance les details de 
tout changement d'adresse ou d'emploi; 

g) sauf l'acquittement prealable de l'arrien!, ordon
ner !'incarceration du debiteur de fa<;on continue 
ou intermittente pour une periode ne depassant 
pas {quatre-vingt-dix) jours; 

h) ordonner ! 'incarceration du debiteur de fai;:on 
continue ou intermittente pour une periode ne 
depassant pas (quatre-vingt-dix) jours s'il fait de
faut d'effectuer un versement aux termes du 
present paragraphe. 

(6) Le tribunal qui a rendu l'orc:lonnance aux termes du 
paragraphe (5) peut 1� modifier s'il survient un changement 
important dans la situat�on du debiteur. 

(7) !.; incarceration du debiteur aux termes de l'alinea 
(5) g) ou h) n'emporte pas quittance de l'arriere dfi. en vertu 
de I' ordonnance. 

(8) Les dispositions de } 'ordonnance qui impose une 
sfirete aux termes de l'alinea (5) d) ou l' ordonnance ulte
rieure rendue par le tribunal peuvent permettre la realisation 
de cette sfirete, notamment au moyen de la saisie ou de la 
vente. 

(9) La preuve de la signification prealable au debiteur 
de }'ordonnance alimentaire n'est pas necessaire a la tenue 
d 'une audience sur le defaut . 

(10) !.;audience sur le defaut en vertu du present article 
et celle sur la requete en modification de l'ordonnance ali
mentaire qui fait l'objet du defaut peuvent etre tenues en
semble ou separenient. 

( 1 1 )  Les recours prevus aux termes du present article 
sont de nature civile et la {loi relative a Ia procedure sur les 
poursuites sommaires) n'a pas d'application. 

(12) Les conjoints constituent, aux fins de } 'audience 
sur le defaut, des temoins habiles a temoigner et contraign
ables qui peuvent deposer l'un contre l'autre. 
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FRAUDE DU D:EBITEUR 

14. Le tribunal peut rendre une -ordomiance provisoire ou 
definitive afin d'interdire !'alienation ou la dilapidation des 
biens qui peut en traver ou gener 1' execution. de l' ordonnance 
alimentaire. 

Ordonnance de 
nepasfaire 

15 . S1il appert que le debiteur se prepare a quitter (compl· 
tence legislative) afin de se soustraire a une ordonnance 
alimentaire rendue contre lui ou d'en gener } 'execution., le 
tribunal peut decerner un mandat d'arret contre le debiteur 
afin que celui-ci soit amene devant le tribunal et ce dernier 
peut rendre !'ordonnance visee au paragraphe 13 (5). 

Arrestation du 
dt!biteur · 

PRIORITES 

16. Sauf indications contraires du debiteur lors du paie
ment ou si le tribunal l 'ordonne autrement, les semmes 
versees a valoir sur la dette en vertu de ! 'ordonnance alimen
taire sont imputees : 

a) en premier lieu a Ia dette en pri1;1cipal la plus 
recente et par la suite, aux interets echus sur cette 
dette; 

b) en second lieu, au solde impaye, selon le mode 
prevu a l'alinea a). 

17 .  earriere des paiements en vertu de !'ordonnance ali
mentaire, dont le montant ne depasse pas celui des verse
ments alimentaires d'un an au taux courant : 

a) prime les autres creances constatees par juge
ment; 

b) se situe au meme rang que l'arriere de meme 
nature aux termes d'une autre ordonnance ali
mentaire, 

sans egard a la date de delivrance du bref d' execution ou de 
sa signification . 

18 .  Les deniers realises aux termes du bref d'execution de
livre par le directeur ou pour son compte relativement a des 
semmes d'argent dues aux termes de ! 'ordonnance alimen
taire n' ont pas a etre repartis entre les creanciers aux termes 
de la (loi qui traite du desinteressement des creanciers). 
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Capadtt!du 
mineur 

Cession a Ia 
Couronne 

DISPOSITIONS PARTICULIERES 

19.  Le mineur peut, sans !'intervention d'un (tuteur a / 'in
stance), ester en justice et peut de meme entreprendre et 
accomplir les demarches en vue de ! 'execution de I '  ordon
nance alimentaire. 

20. La Couronne peut proceder a !'execution de !'ordon
nance alimentaire qui a ete cedee a (Ia Couronne, etc.). 
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(See page 34) 

UNIFORM LAW CONFERENCE OF CANADA 

REPORT OF THE COMMITTEE ON MENTAL HEALTH 

At the 1984 annual meeting of the Conference it was agreed to 
undertake the preparation of Uniform Mental Health Leglisatiqn in 
respect of involuntary committal and treatment with particular regard 
to the Charter of Rights . The project was requested by a meeting of the 
Provincial Mental Health Directors and the Mental Health Division of 
Welfare Canada. 

The matter was referred to Ontario and Newfoundland for the pur
pose of forming a suitable working committee. 

Working Committee 

A working committee has been established consisting of the Mental 
Health Director, or his nominee, and one Commissioner from each 
jurisdiction that wishes to participate. Ontario is providing the Chair
man, French and English drafting services and a Committee Co-ordina
tor. 

The jurisdictions were canvassed and seven indicated their desire to 
participate. They are: 

British Columbia 
North West Territories 
Alberta 
Ontario 
Quebec 
New Brunswick 
Newfoundland 

Terms of Reference 

The Committee adopted the following terms of  reference: 

"To draft uniform provisions on the following subjects: 

1 .  Criteria for involuntary admission of persons to psychiatric 
facilities, 

2 .  Procedures for involuntary admission including due process 
safeguards and mechanisms for review and appeal , 

3 .  Consent to treatment and authority for involuntary treatment, 
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4, Confidentiality of, and access to, mental health patient infor
mation, 

with particular regard to compliance with the Charter of Rights . 

To have authority to add to the terms of reference respecting the 
subject matter of the uniform provisions, to add to the membership of 
the working group and to consult and receive representations from 
relevant interest groups, and 

To report progress and conclusions to the Uniform Law Section. 

Meeti!lg 

The Committee met in Toronto on March 29th, 1985 to settle the 
terms of reference, to define the issues, and to assign option and 
position papers on the issues . 

The Committee met again in St. John's on June lOth and 11th, 1985 to 
reach agreement on the main issues. 

Future Plans 

It is intended to have a preliminary draft prepared before the end of 
August for consideration by the Committee at a two-day meeting in 
Yellowknife at the end of September. 

A number of interest groups have. been identified and they will be 
invited to submit briefs and give oral representations on a revised draft 
to a meeting of the Committee in January of 1986. 

A further meeting of the Committee will be held in the first half of 
1986 to finalize the draft for recommendation to the Conference at its 
1986 annual meeting. 

4 July, 1985 
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(Voir page 34) 

CONFERENCE SUR L'UNIFORMISATION DES LOIS AU 
CANADA 

RAPPORT DU COMITE SUR LA SANTE MENTALE 

En 1984, lors de la reunion annuelle de la Conference, i1 a ete convenu 
d'entreprendre la preparation de l'uniformisation des lois sur la sante 
mentale en ce qui a trait a ! 'hospitalisation et aux traitements involon
taires, en tenant particulierement compte de la Charte des droits et 
libertes . Ce projet a ete demande a la suite d'une reunion des directeurs 
provinciaux des services de sante mentale et des representants de la 
Division de la sante mentale de Bien-etre social Canada. 

La question a ete transmise a !'Ontario et a Terre-Neuve afin que soit 
constitue un comite de travail-approprie. 

Comite de travail 

Un comite de travail a ete cree et se compose du directeur des services 
de sante mentale, ou de son representant, ainsi que d'un commissaire de 
chacune des competences territoriales qui desirent participer. �.!Ontario 
fournit le president, des redacteurs anglophones et francophones ainsi 
qu'�n coordonnateur du comite. 

Des demarches ont ete effectuees aupres des competences territo-
riales , et sept d'entre elles ont manifeste le desir de participer : 

Mandat 

la Colombie-Britannique 
les Territoires du Nord-Ouest 
1' Alberta 
l'Ontario 
le Quebec 
le Nouveau-Brunswick 
Terre-Neuve 

Le mandat adopte par le Comite est le suivant : 

Rediger la version provisoire des dispositions uniformes en ce qui 
concerne les points suivants : 

1 .  Criteres en matiere d 'admission involontaire de personnes dans 
les etablissements psychiatriques. 
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2 .  Marches a suivre en matiere d'admission involontaire, y com
pris garanties de procedure equitable et mecanismes d'etude et 
d'appel des decisions. 

3 .  Consentement a suivre des traitements et autorisation pour les 
traitements involontaires. 

4. Caractere confidentiel des renseignements relatifs aux malades 
mentaux et acces a ces renseignements. 

Ces points seront etudies compte tenu de ! 'observation de la Charte des 
droits et libertes. 

Les autres composantes du mandat du Comite sont les suivantes : 
jouir du pouvoir d'elargir le mandat en ce qui concerne l'objet des 
dispositions uniformes, elargir Ia composition du groupe de travail ,  et 
consulter les groupes d'interets pertinents et recevoir leurs observations; 
rendre compte de ses travaux et de ses conclusions a la Section d'unifor
misation des lois. 

Reunion 

Le Comite s'est reuni a Toronto le 29 mars 1985 pour fixer son 
mandat, definir les questions a debattre et prevoir les options et exposes 
de pri�cipes concernant ces questions . 

Le Comite s'est de nouveau reuni a Saint-Jean, les 10 et 1 1  juin 1985, 
en vue d'obtenir un accord sur les questions essentielles . 

Projets d'avenir 

Le Comite a !'intention de preparer une version preliminaire avant la 
fin du mois d'aofit et de 1\�tudier lors d'une reunion de deux j ours qui se 
tiendra a YelloWknife, a la fin du mois de septembre. 

Un certain nombre de groupes d'interets ont ete identifies et seront 
invites a presenter des memoires et a faire des observations verbales 
concernant une version provisoire revisee, a I' occasion d'une reunion 
du Comite, en janvier 1 986. 

Une autre reunion du Cornite se tiendra au cours du premier sernestre 
de 1986 afin de mettre la derniere main au pro jet qui sera recommande a 
Ia Conference lors de sa reunion annuelle de 1986. 

Le 4 juillet 1985 
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Le president du Comite sur 
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Arthur N. Stone 
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APPENDIX L 

(See page 34) 

Canadian Bar Association 
and 

Uniform Law Conference of Canada 

Joint Committee on the 
Uniform Personal Property Security Act 

Second Annual Report 
1984-1985 

1 .  I have pleasure in submitting herewith the Second Annual Report 
of our Committee. In the First Annual Report I explained the genesis , 
terms of reference and composition of our Committee. I need not 
therefore repeat this information in the present Report . 

2. As required by its terms of reference, our Committee has contin
ued to keep a watchful eye on developments in the personal property 
security area at the provincial and federal levels .  On October 15,  1984, 
our Committee made detailed submissions to the Hon. Robert Elgie, 
the then Ontario Minister of Consumer and Commercial Relations, 
concerning the Report of the Minister,s Advisory Committee on the 
Personal Property Security Act published in July 1 985.  A copy of our 
submissions is attached hereto. Our submissions expressed concern 
about the substantial number of divergences between the draft Act 
appended to the Advisory Committee's Report and the Uniform Per
sonal Property Security Act and urged conscientious efforts by the 
Advisory Committee to bring the draft Act into closer alignment with 
the Uniform Act. Dr. Elgie referred our submissions to the Advisory 
Committee and they were considered by that Committee in June and 
July of this year. Some of our detailed recommendations were adopt.ed; 
others were not. 

3 .  The issue of uniformity among those Provinces and Territories 
that have already adopted personal property security legislation and 
those that are likely to do so in the foreseeable future received extensive 
attention at the one-day meeting of our Committee held in Toronto on 
June 13, 1985.  Many of those present felt it was a critical issue of 
fundamental importance and as a result the following resolution was 
unanimously adopted : 

WHEREAS the several provinces have adopted different versions of 
Personal Property Security Acts; and, 
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WHEREAS this Committee is of the view that substantial uniformity 
along the lines of the U.P.P.S.A. 1982 prepared and adopted by the 
Canadian Bar Association and the Uniform Law Conference of Canada 
is of paramount importance in this area of commercial law, BE IT 
RESOLVED THAT: 

{ 1 )  The responsible Ministers in those provinces that have adopted 
or that have indicated an intention to adopt personal property 
security legislation be asked to convene within the next year a 
meeting of experts and responsible officials with a view to 
reaching the maximum possible uniformity among the various 
provincial Acts; 

{2) The committee of experts and officials thus formed* be in
structed to cooperate with any province seeking assistance in 
implementation of new personal property security legislation. 

*Query whether this should not read "This Committee" i .e , the Joint Committee - this 
is what my notes of the meeting indicate (JSZ) 

4 .  On June 5 of this year Alb�rta also gave first reading to Bill 73 ,  
which will provide Alberta with its version of a Persqnal Property 
Security Act. The Bill is closely modelled on the Uniform and Saskatch
ewan Acts, with borrowings from the Ontario draft Act, although there 
are some differences of detail and, in the case of enforcement of a 
security interest, of substance. Bill 73 will be allowed to die on the order 
paper and is then expected to be reintroduced at the Spring 1986 session 
of the Alberta Legislature for final enactment. 

5 .  There is also en�ouraging news from two other jurisdictions .  
British Columbia officials have advised us that it i s  their expectation 
that the Province will introduce a Personal Property Security Act some 
time in 1986. Manitoba is giving active consideration to introducing a 
revised Personal Property Security Act and this event too ,  barring 
unforeseen circumstances, is expected to take place next year. The 
revised Act is expected to follow the Uniform Act very closely although 
in some cases it may also incorporate some features of the draft Ontario 
Act. 

6.  The news from the Atlantic Provinces is rather more mixed. Only 
Newfoundland appears at the present time to be giving active consider
ation to the adoption of personal property security legislation, al
though the other Provinces also still view it as a possibility. In the case of 
Nova Scotia, we have been advised that progress has been delayed 
because of an apparent lack of interest by the members of the Bar. It has 
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also been suggested to us that the Atlantic Provinces - acting perhaps 
through the Council of Maritime Premiers - should make a concerted 
effort to agree on uniform legislation. Obviously, our Committee has no 
difficulty in supporting this approach and we also urge the Branches of 
the Canadian Bar Association in the Maritime Provinces to take an 
active interest in promoting uniform legislation in each of their jurisdic
tions . 

7 .  We also feel much encouraged by the strong interest in the work of 
our Committee displayed by the officials in many of the Provinces. At 
our meeting of June 1 3 ,  1985, all the Prairie Provinces and Ontario were 
represented by one or more observers, who were as keen to learn of 
developments in other jurisdictions as they were willing to tell us of 
developments in their own. 

8 .  In our report of last year we requested the power to co-opt up to a 
maximum of four additional members. We deemed this expansion 
desirable so as to give our Committee a more balanced geographical 
representation. The ULC expressly approved our request; the CBA said . 
nothing but since the CBA approved our budget and the renewal of our 
mandate we have interpreted the silence as amounting to tacit approval . 
Accordingly at our June 13 meeting we co-opted Mr. Arthur Close, 
Chairman of the British Columbia Law Reform Commission, and Mr. 
Clark Dalton, a solicitor with the Attorney General's Department in 
Alberta. Mr. Close was a very active member of the CBA Committee 
that drafted the Uniform Act. Mr. Dalton was intimately involved in the 
drafting of Bill 73 ; Our Committee also approved in principle the 
cooption of a Quebec representative, who is to be selected in consulta., 
tion with the Quebec government. The addition to our Committee of 
Messrs . Close and Daiton brings our membership to 8 - still 'a very 
manageable figure. 

9. In May of this year, at the request of Mr. Bryan Williams, Trea
surer of the CBA, I submitted to him our budgetary request for the fiscal 
year starting September 1, 1985 . The amount was for $ 1,250, of which 
$250 was to cover the CBA's share of secretarial expenses and the 
balance was to cover the travelling expenses of the CBA representatives . 
We hereby request a similar amount ($250) from the Uniform Law 
Conference for secretarial expenses , our understanding being that the 
ULC representatives will make their own arrangement& with respect to 
their travel expenses. 

. 

10.  From the foregoing review it will be seen that the common law 
Provinces and Territories are moving perceptibly closer towards the 
adoption of new personal property security legislation albeit at a slow 
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pace. What does give concern and requires continuing vigilance is the 
danger of growing non-uniformity between the different versions of the 
Personal Property Security Act. We are convinced that our Committee 
has a pivotal role to play in seeking to promote maximum uniformity 
among the provincial acts and we have no hesitation in seeking a 
mandate to continue with our work in this direction. 

A ttachment 

ATTACHMENT 

Respectfully submitted 
Jacob S.  Ziegel, Chairman 
July 22, 1985 

Submissions to the 
Minister's Advisory Committee 

on the Personal Property Security Act 

by the 
Joint Committee on the 

Uniform Personal Property Security Act 1982 

October 15 ,  1984 

1 .  Our committee was established in August 1982 by our two spon
sors, the Canadian Bar Association and the Uniform Law Conference 
of Canada, concurrently with the adoption by the two organizations of 
the Uniform Personal Property Security Act 1982 (hereafter "UPPSN' 
or "Uniform Act") 

2. The terms of reference of our Committee are to monitor develop
ments relating to or affecting the Uniform Act, to promote the adoption 
of the Uniform Act, and to make such recommendations with respect to 
amendments to the Act as appear desirable. 

3 .  We understand that Manitoba is actively considering adopting 
UPPSA 1982 to replace the existing Manitoba Personal Property Secu
rity Act, and that Newfoundland intends to adopt the Uniform Act to 
replace the non-PPSA Acts and related rules currently in force in that 
Province. We also understand that British Columbia may give active 
consideration in the near future to adopting the Uniform Act and that 
Alberta has a similar proposal under consideration. The Saskatchew":n 
Personal Property Security Act, S.S. 1979-80, C.  P-6. 1  is substantially 
the same, as the Uniform Act, and the same is true of the Personal 
Property Security Ordinance; Y.T.O. 1980 (2nd Sess.), c. 20 in force in 
the Yukon Territory. 
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4. In the light of these developments our Committee has studied the 
Report of the Minister's Advisory Committee with particular interest . 
Ontario was the first jurisdiction in Canada to adopt a Personal Prop
erty Security Act, and that Act exerted a major influence on the Model 
Uniform Personal Property Security Act adopted by the Canadian Bar 
Association in 1970. Four members of the Advisory Committee were 
also members of the CBA Committee that drafted UPPSA 1982. 

5 .  We are very gratified to find that there is substantial similarity 
between the draft Act prepared by the Advisory Committee and the 
Uniform Act. This is particularly true of some of the key features in 
UPPSA, viz . ,  its applicability to a lease for more than a year (even 
though such leases may not be true security leases) and to non-security 
consignments and corporate indentures, the acceptability of registra
tion as a method of perfection for all types of collateral, and the 
availability of variable registration periods. We are confident that these 
and other changes introduced in the draft Act will resolve many of the 
difficulties with the existing Ontario Act and lend further credibility to 
the soundness of the Uniform Act by comparison, and thus stimulate 
further interest and adoption of the Uniform Act by other provinces . 

6. At the same time we are also disturbed by the large number of 
differences between the draft Act and the Uniform Act. These differ
ences extend to drafting styles, the wording of provisions, the sequence 
of sections, as well as questions of broad principles and policy. There 
are also some significant omissions. The differences appear throughout 
the draft Act. In the appendix to this brief we have listed, non-exhaus
tively, some of the more important of them. 

7 .  We recognize that it would be unreasonable to expect Ontario to 
adopt the Uniform Act verbatim� This is all the more true because some 
of the Uniform Act provisions are optional or were left deliberately 
open-ended to enable them to be adapted to provincial needs .  Neverthe
less, we are concerned about the number and importance of the differ
ences between the two Acts . If the Ontario legislation follows the draft 
Act, it will mean that lawyers outside Ontario in jurisdictions that have 
adopted the Uniform Act, or an Act substantially like it, will not be able 
to rely on Ontario judicial precedents without carefully comparing the 
relevant provisions and satisfying themselves about their essential con
formity. By departing so often from the Uniform Act the Ontario draft 
Act also sets a bad example to other jurisdictions contemplating adop
tion of the Uniform Act and thus impairs the prospects for truly 
uniform personal property security legislation among the Provinces and 
Territories. The need for securing the maximum possible amount of 

323 



UNIFORM LAW CONFERENCE OF CANADA 

uniformity in this important branch of commercial law requires no 
emphasis from us. 

8 .  In the light of these considerations, we offer the following sugges
tions with a view to reducing some of the many differences between the 
two Acts :  

(i) the definitions in the Uniform Act of "building materials" , 
"financing statement" , "financing change statement" , and 
"fungibles" should be adopted in the Ontario Act; 

(ii) The definitions of "debtor" , "proceeds" , and "secured party" 
should be amended to conform with the definitions in the 
Uniform Act. 

(iii) Unless there are basic policy reasons to the contrary, the subject 
matter of  sections in the draft Act should follow the sequence of 
treatment in the Uniform Act. This will mean inter alia that s .  4 
of the draft Act (effect of errors in documents) will appear in 
Part VI and not in Part I I ,  and that ss. 9 and 1 1  of the Uniform 
Act will replace s. 1 1  of the draft Act. Likewise, the court's 
powers with respect to receivers and receiver-managers will 
appear in s .  60 of the final Act and not in s .  67(1}(e). 

(iv} Basic policy provisions in the Uniform Act that have been 
omitted from the draft Act should be reinstated . We feel particu
lar concern about the omission from s .  66 of the draft Act of the 
court's power in s .  61 (2)(b} of the Uniform Act to permit rein
statement of a delinquent security agreement upon application 
by the debtor. The provision was exhaustively discussed in the 
Model Act Committee and was approved by a majority of the 
Committee as reflecting a fair compromise between competing 
views . 

9. We do not claim of course that the Uniform Act is flawless nor do 
we deny that the Uniform Act could be improved by adopting some of 
the Ontario changes. We fell keenly however that changes to the Uni
form Act should not be adopted piecemeal on a Province by Province 
basis, and that the prospects for achieving and maintaining uniformity 
will be greatly enhanced if changes to the Uniform Act are adopted by 
agreement among the Provinces that have adopted the legislation. This 
was one of the major reasons for the establishment of the Joint Com-
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mittee and we would urge Ontario to assist u� in realizing these impor
tant objectives . 

Respectfully submitted 
Jacob S. Ziegel, Chairman 
Joint Committee on the Uniform 
Personal Property Security Act 1984* 

October 15,  1984 

*In view of his dual membership of the Catzman Committee and the Joint Committee, 
Mr. Bradley Crawford abstains from joining in this submission. He wishes to make it 
clear however that he fully supports the objectives of the Joint Committee and the 
desirability of securing and maintaining the maximum possible degree of uniformity 
among the jurisdictions in Canada that have adopted a personal property security act or 
will do so in the future. 

APPENDIX 

EXAMPLES OF SIGNIFICANT DIFFERENCES BETWEEN 
DRAFT ONTARIO ACT AND UPPSA. 

1 .  Definition 

no definition of "building materials". Cf. UPPSA, s. 1 (b . l ). 

Definition of "debtor" (Ont. ,  s .  1 .8) omits UPPSA, s .  l (f)(ii) . 

no definition of "financing change statement" or "financing 
statement". Cf. UPPSA, s .  l (h). 

- no definition of "fungibles". Cf. UPPSA, s. 1 (h . l ). 

"goods" (s . 1 . 13). The Ontario definition is partly ambiguous 
and leaves unclear the status of uncut timber and unextracted 
minerals or hydrocarbons. Cf. UPPSA, s .  l (i . l ). 

"instrument" (s . 1 . 14). The Ontario definition includes certain 
types of letters of credit; UPPSA, s. 1 (j) does not. 

"lease for a term of more than one year" (s . 1 . 17). The Ontario 
definition omits all the refinements in UPPSA s .  1 (k. 1  ). 

"personal property" (s . 1 .20). No counterpart in UPPSA. 

"proceeds" (s . 1 .22). The Ontario definition omits clause ii in 
UPPSA, s. l (n). 

"secured party" (s . 1 .28). The Ontario definition omits any 
specific reference to a receiver or receiver-manager, although he 
is deemed to be a secured party for the purposes of Part V. See 
Ont . ;  s. 60(2), and cf. UPPSA, s. 1 (t). 
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2. Effects of Errors in Documents 

Ont . s .  4, uses a test of "likely to mislead materially a reasonable 
person". UPPS.Ns. 66(1)  turns on whether the error, etc. is "seri" 
ously misleading". Qu. whether there is any distinction between the 
two tests . 

3 .  Exclusion of Payments arising out of rea/property interests 

Ont . ,  s .  3(1 )(d), is more specific than UPPSA, s .  3(e). 

4. Conflict of Law Rules 

(a) Security interests in minerals and hydrocarbons: UPPSA, 
s. 6(6) is qmitted from Ontario draft, ss . 5-7 .  

(b) Deemed Perfection 
Ont. s. 8(2) is new. 

5 .  Attachment of Security Interest 

S .  1 1  of Ontario draft combines UPPSA, ss. 9 and 11 . 

6. Agreement not to assert defences 

s .  14( 1 )  of Ontario restates present s .  16; same provision in old 
Uniform Act has been deleted in UPPSA 1982. The MUPPSA 
Committee felt that its retention could leave the erroneous impres" 
sion that the section was intended to repeal the doctrine in Federal 
Discount Corp. v. St. Pierre, which was not the case. By omitting 
the section the Committee believed that the common law and 
statutory positions would be left as they are now, no better and no 
worse. 

7. Tnformationfrom Secured Party 

Ont . ,  s .  1 8(2), grants exemption from compliance with 
s .  18(l )(a)(b) and (c) where secured party is trustee under trust 
debenture; UPPSA, s. 17 does not unless court so orders : s. 17(7). 
Also other differences in detail. 

8. Subordination of Unperfected Security Interest 

Ont . ,  s .  20(4) is new and has no counterpart in UPPSA. 

9 .  Perfection of Security Interest in proceeds 

S.  25(4) is new. Cf. UPPSA s. 25(2). 

10 . Transactions in ordinary course 

Apart from several substantive differences between Ont.· s .  27 and 
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UPPSA, s .  28, the Ontario section also omits the "terms of sale" 
provision in s .  28(6) of UPPSA. 

1 1 .  Priority between competing security interests in crops 

Ont. ,  s .  32(1)  uses a 6-months' cut-off period compared to 3-m. in 
UPPSA, s. 32(5). Also,  Ont . ,  s .  32(2) is new. 

12. Fixtures Section 

Apart from various differences in detail between Ont . ,  s. 34 and 
UPPSA s. 34, Ont . s .  34 fails to make it clear that the section does 
not apply to "building materials". Cf. UPPSA s. 34(1) .  

13.  Rights of Assignee of Account 

Ont. ,  s .  39 omits UPPSA, s. 38(6) avoiding contractual clauses 
prohibiting assignment of the whole of an account. 

14. Registration System: Pt. IV 

Ont. s. 45(2), imposes restriction on the time of filing in the case of 
consumer goods . Cf. ,  UPPSA s. 42(2). Also Ont . ,  s. 46(3) is new. 
There are numerous othe:r; differences of detail between Part IV of 
the Ontario draft and UPPSA, Part IV. 

15 .  Enforcement ofthe Security Interest: Pt. V 

Among the important differences are the following: 

(a) Ontario draft Act,  s .  60, does not follow UPPSA s. 54(2) - but 
see Ont . ,  s. 67(l)(e); 

(b) Ont. , s. 65(6) imposes a 60-day delay before foreclosure of a 
security interest compared with the 15 day period in UPPSA, 
s .  60(2). 

(c) Ont . ,  s .  66 does not follow UPPSA, s .  61 (2)(b), with respect to 
the court's power to permit reinstatement of a delinquent secu
rity agreement. 

16.  Part VI. Miscellaneous Provisions 

Ontario draft Act omits s .  63 of Uniform Act with respect to 
preservation of general common law and equitable rules. It also 
omits s. 64(1)  requiring rights and obligations under the Act to be 
exercised in a commercially reasonable manner and conferring a 
right of actio11 for damages [s.  64(2) to (4)] where a person fails to 
discharge a duty imposed by the Act. See however draft Act s.  67(2). 
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(See page 34) 

REPORT OF THE SPECIAL COMMITTEE ON PRIVATE 
INTERNATIONAL LAW 

The Speci�l Committee on Private International Law was formed by 
the Uniform Law Conference twelve years ago to promote effective 
cooperation between the Federal and Provincial Governments and to 
smooth the way of �anadian ratification or accession to international 
treaties and conventions . The Committee maintains a close liaison with 
the Advisory Group on Private International Law and Unification of 
Law established by the Federal Department of Justice. A member of 
your Conference's Special Committee, Marc Jewett, is Chairman of 
that group. Another member, Doug Ewart, is also a member of the 
Advisory Group, and Graham Walker is a former member of the group. 

The Report on Canadian Activities in the Area of Private Interna
tional Law which follows illustrates both the significant level of activity 
in this area and the vital role which the Uniform Law Conference can 
play in facilitating Canadian ratifications or accessions to international 
conventions . Your Committee is recommending approval of model 
legislation to implement the United Nations Convention on the Recog
nition and Enforcement of Arbitral Awards (New York, 1958) and the 
United Nations Convention on Contracts for the International Sale of 
Goods (Vienna, 1980) . Your Committee is also recommending that 
model legislation be drafted to implement the Hague Convention on the 
Law Applicable to Trusts and their Recognition ( 1984). 

During the coming year the Committee will maintain its close rela
tionship with the Advisory Group on P,r\vate International Law and 
Unification of Law and report to this Conference at its 1986 meeting. 

All of which is respectfully submitted. 

Emile Colas, Q.C. , LL.D. 
Doug Ewart 
Marc Jewett, Q.C. 
Peter Pagano 

· Graham D.  Walker, Q.C. 

REPORT ON CANADIAN ACTIVITIES IN THE AREA OF 
PRIVATE INTERNATIONAL LAW 

The major event in private international law during 1984-1985 has 
been the Fifteenth Session of the Hague Conference on Private Interna-
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tional Law which adopted a Convention on the Law Applicable to 
Trusts and on their Recognition. In addition to reporting on the work of 
the Conference, this document will discuss other Conventions which are 
presently being considered by governments in Canada; 

The Fifteenth Session of the Hague Conference on Private 
International Law 

The Canadian delegation to the Fifteenth Session of the Hague 
Conference was composed of: M .  L .  Jewett, General Counsel, Consti
tutional and International Law, Department of Justice (Ottawa); Denis 
Carrier, Director of Research, Department of Justice of Quebec; Basil 
Stapleton, Director, Law Reform Division, Department of Justice of 
New Brunswick; Professor D .  W. M.  Waters, Faculty of Law, University 
of Victoria, British Columbia; and Micheline Langlois, Legal Adviser, 
Constitutional and International Law, Department of Justice (Ottawa). 
Attached is a copy of the Final Act adopted by the Fifteenth Session. It 
contains the text of the Convention on trusts and the policy decisions 
that were adopted by the Conference. 

Commission on General Matters 

Attached is a report of the Canadian delegation on the deliberations 
of the Commission on General Matters and Policy which met during the 
Fifteenth Session. 

In particular, it was decided to include on the agenda of the Sixteenth 
Session of the Conference (to be held in October 1988) the elaboration 
of a convention on the law applicable to decedents' estates . The main 
aim of this project is to complete the work started with the adoption in 
1973 of the Convention concerning the International Administration of 
the Estates of Deceased Persons. 

The Hague Conference intends to use the documents compiled at the 
beginning of the 1970's on the Law of Succession in preparation for a 
special commission, the first meeting of which will be held next Janu
ary, to elaborate a preliminary Draft Convention for submission to the 
Sixteenth Session. In 1970, Canada had responded to a questionnaire on 
the Law of Succession in the different jurisdictions. The twelve jurisdic
tions have been asked to provide an up-date of the information for 
transmission to the Hague Conference. 

Convention on the Law Applicable to Trusts and on Their Recognition 

This Convention was adopted at the conclusion of the Fifteenth 
Session. It will be remembered that a Preliminary Draft Convention had 
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been prepared by a Special Commission of the Conference at which 
Canada was represented by Professor D .  W. M .  Waters from the Univer
sity of Victoria Law School and M .  L. Jewett from the Federal Depart
ment of Justice. Professor Waters had prepared a report on the 
Preliminary Draft Convention which was submitted to the twelve juris
dictions for their comments prior to the Fifteenth Session. 

The trust concept, as it is known to common law jurisdictions, is 
unknown to many other jurisdictions in the world. This creates difficul
ties for settlors, trustees and beneficiaries of common law jurisdictions, 
where trusts have international operations or connections . Especially 
has this proven to be so in jurisdictions such as those of Western Europe, 
whose legal systems are of civil law tradition . Common law trusts often 
have connections with the civil law jurisdictions, because of investments 
or beneficiaries there. 

This Convention seeks to relieve the consequent problems through 
the introduction of internationally accepted basic conflict of law rules 
for trusts . It also stipulates a common approach to the consequences of 
the recognition of trusts , and the circumstances in which recognition 
may be declined. 

Consequently, this Convention was essentially adopted to meet the 
needs of common law jurisdictions by promoting the recognition of 
what is essentially a common law concept. Undeniably, civil law coun
tries will also benefit from an instrument which will facilitate their 
understanding of what is for them a very "foreign" institution which 
has more and more ramifications in their jurisdictions. The success of  
this Convention, nevertheless , will depend on the interest shown by the 
common law jurisdictions. It is to be expected that most civil law 
jurisdictions will wait to see if the common law jurisdictions become 
parties to the Convention before ratifying it . 

To facilitate the study cif this Convention by the provinces, Professor 
D. W. M. Waters from the University of Victoria Law School has 
prepared a report. Together with the official Hague Conference Report, 
it will be forwarded to the twelve jurisdictions shortly by the Federal 
Minister of Justice with a recommendation that they proceed with 
implementation. 

Although two reservations are permitted by the Convention, the 
Minister of Justice will be recommending that none be done but that a 
declaration, pursuant to article 20, extend the application of the Con
vention to trusts declared by judicial decisions . 
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It would be very useful if the Uniform Law Conference were to 
prepare a uniform act to facilitate the implementation of the Trust 
Convention. 

Other Matters 

Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards (New York, 1958) 

The report to this Conference of July 3 1 ,  1984 briefly described the 
New York Convention and the advantages of using arbitration to settle 
international commercial disputes . It drew attention to the fact that 
Canadian businessmen are not able to take proper advantage of the 
arbitral process because at the present time foreign arbitral awards 
cannot be easily enforced in Canada. Accession by Canada to the New 
York Convention would provide a solution to the problem and thus 
would help to promote Canadian international trade. 

If  the New York Convention is to be securely implemented in Canada, 
provincial agreement and legislation (as well as federal legislation) are 
required because the enforcement of a foreign arbitral award would 
ordinarily fall within provincial jurisdiction as a matter relating to 
property and civil rights or to the administration of j ustice in the 
province. Furthermore, the Convention does not contain an appropri
ate federal State clause which would allow Canada to accede to it on the 
basis it would be implemented in certain provinces only. The Minister of 
Justice corresponded with his provincial colleagues in August, 1984 and 
February, 1985 seeking their concurrence to Canadian accession to the 
Convention. At a meeting in Ottawa in December, 1984, provincial 
trade ministers indicated their support for Canadian accession. 

All the provinces and the two territorial governments concur in 
Canadian accession to the New York convention and are prepared to 
enact the necessary implementing legislation. Draft provincial imple
menting legislation in English has been prepared by the Conference 
Drafting Section. A French language version has been prepared for the 
Conference by tbe Legislation Section of the Department of Justice. 
Both official language versions are being submitted to the Conference 
for approval this session. Assuming legislative timetables can be met 
and the necessary legislation enacted, Canada could accede to the New 
York Convention during 1986. By its terms, the Convention would come 
into force for Canada 90 days after the deposit of the instrument of 
accession with the Secretary General of the United Nations. 

33 1  



UNIFORM LAW CONFERENCE OF CANADA 

Convention on Contracts for the International Sale of Goods (the 
Vienna Sales Convention) 

A decision was taken last year to prepare a draft uniform act to 
facilitate the implementation of what is known as the Vienna Sales 
Convention . See International Sale of Goods Act. 

It will be noted that this draft follows previous uniform acts that were 
adopted by the Conference to implement international conventions . At 
the May 1985 meeting of the Advisory Group on Private International 
Law, a question was raised as to the desirability of proceeding in this way 
to implement what seems to be the first "substantive law" Convention 
in private international law submitted to the twelve jurisdictions . In the 
past, the conventions adopted have dealt mostly ·with procedural ques
tions. 

One consideration which could justify the preparation of an 
amended version of the Vienna Sales Convention would be that it could 
clarify certain of its provisions . Transformations, however, could just as 
well result in discrepancies with the original text. The format previously 
used by the Conference - that is, adopting the text of the international 
convention - ensures that Canada fully meets its international obliga
tion in ratifying the Convention. This would appear to be a strong 
argument in favour of proceeding as in the past. It may be noted that 
Income Tax Conventions are incorporated in this way in Canadian law. 

As to the status of this Convention on the international level, it has 
yet to come into force. Nevertheless, American officials are hopeful that 
the Senate will soon give its approval to enable an American ratifica
tion. It should be noted that the People's Republic of China has ex
pressed its intention of becoming party to this Convention, which will 
probably be one of the first such conventions to which China accedes. 

Convention between Canada and the United Kingdom of Great 
Britain and Northern Ireland Providing for the Reciprocal Recognition 
and Enforcement of Judgments in Civil and Commercial Matters 

It will be remembered that the ratification of this Convention has 
been linked in the past to the United Kingdom's accession to the 
European Judgments Convention. This event has yet to occur. In Can
ada, the federal Parliament, the provinces of Ontario, Manitoba, New 
Brunswick, Nova Scotia and the Yukon Territory have adopted the 
necessary legislation. Consideration is now being given to asking the 
United Kingdom to proceed with ratification of the Canada/U.K.  Con
vention notwithstanding the status of the European Convention in the 
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United Kingdom. This process would be given considerable momentum 
if other provinces were to follow suit and adopt the necessary legisla
tion .  

International Trade Law Seminar 

In October 1984, the Department of Justice held its annual trade law 
seminar which dealt specifically with arbitration questions . 

This year's seminar will be held on October 17th, in Ottawa. Its main 
theme will be international legal cooperation in civil or commercial 
matters . It will include discussions on taking of evidence abroad, recog
nition and enforcement of judgments abroad, and the legal value of 
computer records as evidence. 

15th SESSION OF THE HAGUE CONFERENCE COMMISISON 
ON GENERAL MATTERS AND POLICY 

As customary, a Commission on General Matters and Policy met 
during the 1 5th Session of the Hague Conference on Private Intermi
tional Law. The decisions taken by this Commission, which pertains to 
the agenda of the 16th Session, exploratory studies to be undertaken, 
future work program and special commission, are to be found on page 9 
of the Final Act (copy attached). Following are comments on these 
decisions. 

1 .  Agenda of the 16th Session to be held in 1988 

Law Applicable to Decedents' Estates 

The 1 5th Session decided to include in the agenda of the 16th Session 
the elaboration of a Convention on the Law Applicable to Decedents' 
Estates, and instructed the Secretary-General to convene a special com
mission to this effect. This decision was adopted without any strong 
opposition .  

Generally speaking, the delegates felt that the time had come for the 
Hague Conference to undertake this work. Several of them did, how
ever, express the view that this was a particularly difficult area. The 
delegate from Austria also mentioned that it would be even rp.ore 
important to deal with the question of jurisdiction in succession law 
given that in practice this is the question which gives rise to a great deal 
of litigation. 
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For the Hague Conference, one of the particular problems relating to 
this project is the necessity to take into consideration its 1973 Conven
tion concerning the International Administration of the Estates of 
Deceased Persons. A number of delegates stressed the importance of 
harmonizing the two Conventions. The Law Applicable to Decedents' 
Estates was included in the initial Hague project in 1971, but given the 
difficulties it was decided not to deal with it at that time. It seems that 
the lack of success of the 1973 Convention is partly due to the lack of 
clear conflict rules . 

The Hague Conference intends to use the documentation gathered at 
the beginning of the 70's to prepare for the Special Commission on the 
Law Applicable to Decedents' Estates . Consequently, this Commission 
could be convened as early as January 1986.  An important element of 
the documentation to be used is a questionnaire which Canada had 
answered in 1970. Inquiries will be made in Canada to ensure that this 
documentation is updated. 

2. Exploratory Studies 

The Law Applicable to Transport Contracts 

The 15th Session invited the Permanent Bureau to undertake an 
exploratory study on the Law Applicable to Transport Contracts. This 
proposal was accepted without opposition (six abstentions): Canada 
voted in favour. 

The Dutch representative explained that this country had suggested 
this subject because of the predominant importance of international 
transport contracts and made a parallel with the sales contract. Gener
ally speaking, international transport has been dealt with in the context 
of conventions providing for uniform rules. The Rome Convention on 
Contractual Obligations (an B.C. Convention), however, contains spe
cial conflict rules relating to transport. This is somewhat a new ap
proach to the area and is due in great part to the fact that many uniform 
rules conventions have yet to come into force. The speakers who ad
dressed the Commission on this topic were generally in favour of the 
proposal although some either expressed doubts as to the results or 
stated that this should not be a priority. 

Following the vote, a discussion was held on the content of such a 
convention. The view was expressed that any Convention should pay 
particular importance to multi-modal transport, and the intertwining 
of torts and contracts in this area. Attention was also drawn to circum
stances in the area which could very well lead to a choice between an 
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internal law or a uniform law convention. One should try to avoid 
disrupting uniformity by the adoption of choice of law rules .  

The Secretary-General stated that the feasibility study would most 
probably not be ready for 1986 but rather for 1988. 

The Law Applicable to Unfair Competition 

Another exploratory study will be undertaken on the question of the 
law applicable to unfair competition. Originally, Czechoslovakia had 
suggested the law applicable to the "Compensation arising from unfair 
competition". The Special Commission had decided to submit to the 
1 5th Session a broader topic, that is , the Law Applicable to Unfair 
Competition in general. 

The proposal was adopted by twenty votes in favour (including 
Canada) to two against and eight abstentions. The few comments that 
were made on this proposal related mainly to the necessity to define or 
delimit the topic, as it seems that the scope of "unfair competition" is 
not clear to everyone. 

Extraterritoriality and Competition Law 

Pursuant to a Canadian proposal, the Permanent Bureau is to under
take an exploratory study on "Conflicts of jurisdiction occasioned by 
the extraterritorial application of laws relating to competition and 
similar laws of economic regulation". Prior to the discussion on the 
Canadian proposal, Canada tabled a working document to clarify 
matters . 

Predictably, the main objection raised was that the proposal ad
dressed questions of a high political nature (U.S .A. and Australia). 
Furthermore, certain delegates feared that the Conference would be 
over burdened with work and that this subject, the scope of which was 
quite wide and encompassed questions of both public and private 
international law, could be overwhelming. 

Transborder Data Flows 

The Final Act invites the Permanent Bureau to undertake an explor
atory study on conflicts of laws occasioned by transborder data flows, 
and to undertake this study in liaison with the international organiza
tions concerned, in particular the United Nations Commission on 
International Trade Law (UNCITRAL). 

This was an American proposal with the expressed purpose of pro
moting a better quality of cooperation among international organiza-

335 



UNIFORM LAW CONFERENCE OF CANADA 

tions . The American delegate explained that it was not suggested that 
unification should be undertaken at this stage for this was clearly 
premature. 

The intention of the Permanent Bureau in welcoming the proposal 
seemed to be to obtain a mandate to follow the work done by the OECD 
in this area. This organization is presently preparing a questionnaire for 
circulation to its member States precisely in this field . The Secretary of 
UNCITRAL emphasized the fact that the OECD wishes his organiza
tion to maintain its coordinating role. One can expect no particular 
priority to be given to this exploratory study. 

Revision of the Convention on the choice of court 

The member States had been asked to give a status report on their 
efforts to ratify certain Hague Conventions. One of them was the 
Convention of November 25th, 1965 on the Choice of Court which has 
only been signed by Israel. From the comments made, it was quite 
evident that this Convention did not excite much interest among the 
member States. 

At the closing session, a delegate expressed the view that this was a 
good Convention but that it was plagued with having no practical 
consequences . In his view, if it could be completed so as to ensure the 
recognition and enforcement of decisions rendered by a court which had 
been validly chosen pursuant to this Convention, its usefulness would 
be greatly increased. He had in mind something equivalent to arbitra
tion awards . 

Consequently, the Permanent Bureau is to undertake an exploratory 
study on the desirability of revising this Convention to ensure in particu
lar the recognition and enforcement of decisions. 

3. (1)  Future Work 

Law Applicable to Contractual Obligations 

The 15th Session decided to maintain in the agenda for future work of 
the Conference the question of the law applicable to contractual obliga
tions and to leave to the Secretary-General the responsibility of whether 
to convene a working group with a view to exploring the subject. 

The United States had stressed the need to develop general principles 
for the law applicable to contractual obligations in 1972. At that time, 
Canada was in favour of this proposal (written comments, Actes et 
documents de Ia Treizieme Session, p. 62). At that time, the European 
Community was elaborating what became the Rome Convention in 
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1980. The European States were therefore opposed to the Hague Con
ference embarking on such a project . 

At the Special Commission, opinion was split . Certain delegates 
considered that it was time to elaborate a text that would establish basic 
principles, as opposed to regulating specific areas, partly to enable the 
Conference to build future conventions on those principles . One of the 
major preoccupations , however, was the question of timing. Following 
the Permanent Bureau, the delegates of Austria and the Federal Repub
lic of Germany expressed the view that work on this project would not 
be feasible before the conclusion of the sales project (October, 1 985). 

There also seem to be differences of view on the question of form. 
The United States delegate, Professor Willis Reese, would like such 
work to result in the adoption of some sort of model law which would 
have some influence on the rest of the world. The Permanent Bureau, on 
the other hand, would generally prefer to see the work directed towards 
producing a "ratifiable convention". A further question is whether, this 
project materializes, it would have to be done in the context of the 
"opening" of the Conference to all UN member States, similar to the 
exerc;ise done for the Sales Conference to be held in 1985 . 

This question was not discussed at the 15th Session. However, one of 
the reasons justifying the opening of the Conference for the Convention 
on Sales was that it was seen as a complement to the Vienna Sales 
Convention, a UN Convention. In the area of contracts generally, this 
consideration is absent even though UNCITRAL did consider adopting 
a general convention on the law applicable to contractual obligations. It 
should be noted that the view was unanimous that this would be a 
difficult exercise; increasing the number of participants would seem 
only to make it that much more difficult. 

The decision taken was to permit the Secretary-General to convene a 
working group to explore this subject. The group would not prepare a 
" feasibility study'� , such a study having already been made by the 
Permanent Bureau (although it does not touch on substance). The 
document of the Pel;'manent Bureau mentions the possibility of such a 
meeting in 1986. 

4. (2) Future Work 

Law Applicable to Negotiable Instruments 

The 15th Session decided to maintain on the agenda for the future 
work of the Conference the elaboration of a Convention on the Law 
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Applicable to Negotiable Instruments, having particular regard to the 
advanced progress of work undertaken within UNCITRAL. 

The Deputy Secretary-General of the Conference who introduced 
this subject gave a rather pessimistic account of the work being done by 
UNCITRAL on negotiable instruments. His conclusion, nevertheless, 
was to maintain this topic on the work program but without any 
urgency. A proposal for deletion was put forward . It was pursuant to the 
intervention of Professor Sono (the Secretary of UNCITRAL) that this 
topic was kept on the work program. Basically, he expressed the view 
that the work being done by his organization in this area was not 
necessarily doomed to fail . He further hinted at the possibility of 
UNCITRAL preparing an applicable law convention if the Conference 
were to delete it from its work program. 

The Law Applicable to Licencing Agreements and Know-How 

The 15th Session also decided to maintain on the agenda for the 
future work of the Conference the study of the Law Applicable to 
Licencing Agreements and Know-How, in liaison with the international 
organizations concerned , in particular the World Intellectual Property 
Organization (WIPO). It may be observed that the recommendation 
that was before the Commission was to take a decision on the question 
whether the Conference should attempt to obtain the status of observer 
at UNCTAD. It seems , however, that the Hague Conference has had 
many contacts with the World Intellectual Property Organization 
(WIPO) on the scientific level, and these two organizations are ready to 
collaborate. Although ultimately it may be desirable to obtain the status 
of observer at UNCTAD, such a decision was considered premature. 

The discussion on this item was very short, with only two delegates 
intervening. No one supported the suggestion that this should be deleted 
from the work program; therefore, the proposal of the Permanent 
Bureau was accepted. 

Special Commission on the Taking of Evidence Convention 

The Secretary-General has been instructed to convene a special com
mission on the operation of the Hague Convention of March 18, 1970 
on the Thking of Evidence Abroad in Civil and Commercial Matters . 

This special commission is also entrusted with the task of proceeding to 
an exchange of view on the possibility of international cooperation 
relating to taking of evidence in fields connected to competition law and 
to the possible use of the 1970 Convention in the context of arbitral 
proceedings. 
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The Special Commission on general matters which was held in Janu
ary 1984 had unanimously adopted �n American proposal to convene 
such a special commission. The American proposal suggested that the 
following points could be considered: 

the necessity to follow-up on some of the important work done 
by the 1978 Special Commission. 

promote the use of a model form letter of request which, 
although it has been adopted, seems rarely used in practice. 

discuss the scope of the reservation permitted by article 23 of the 
Convention, barring "pre-trial discovery of document" as 
known in the common law States. All contracting States, except 
the United States, have made this reservation. The documents 
of the United States seem to accept as valid the United Kingdom 
declaration and would like other States to at least limit their 
reservation to this scope. It seems that these reservations cause a 
real or perceived inability for United States courts to obtain 
adequate pre-trial discovery, which in turn has caused some 
United States courts to attempt to circumvent the Convention 
procedures. 

proceed to an exchange of views and an evaluation of the 
methods provided for in the Convention based on substantial 
additional experience acquired in the operation of the Conven
tion since 1978.  

operation of the Convention in the new countries party to the 
Convention since 1978. 

study of the 1975 Inter American Convention on Taking Evi
dence Abroad and the additional protocol which was adopted 
by Organization of American States in May 1984. 

discuss the need for a more official commentary on the Conven
tion. 

finally, the consideration of periodic meetings to study the 
operation of this Convention. 

There was no substantive discussion of this proposal: everyone 
agreed. This meeting will be held at the end of May 1985.  

Following a Canadian suggestion the Special Commission was also 
entrusted with the task of proceeding to an exchange of view on taking 
of evidence in fields connected to competition law (adopted by 16 votes 
to 1 with 1 1  abstentions). The opposition was essentially based on a 
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concern of not over burdening the Special Commission or entrusting it 
with substantive matters for it was seen as a meeting on a purely 
technical level . On the other hand, the United Kingdom and French 
delegations expressed a great deal of support for such a discussion. 

As to arbitration questions, more generally, the 15th Session decided 
to delete from the work program the subject of the Law Applicable to 
Arbitration Clauses, since the interested groups did not view applicable 
law as an important problem in this area. The Commission, however, 
maintained this subject insofar as it involves an exchange of views on the 
possibility of using the Taking of Evidence Convention in the context of 
arbitral proceedings. The Secretary-General will endeavour to obtain 
any useful information from international bodies or organizations 
specialized in the field of arbitration in preparation for the Special 
Commission .  

M.  L.  Jewett, Q .C. 
Head of the Canadian delegation 
to the Fifteenth Session of the 
Hague Conference on Private 
International Law 

HAGUE CONFERENCE 
ON PRIVATE INTERNATIONAL LAW 

FIFTEENTH SESSION 

FINAL ACT 

The Hague, 20th October 1984 

Final Act of the Fifteenth Session 

The undersigned, Delegates of the Governments of Argentina, Aus
tralia, Austria, Belgium, Canada, Cyprus , Czechoslovakia, Denmark, 
the Arab Republic of Egypt, Finland, France, the Federal Republic of 
Germany, Greece, Ireland, Israel, Italy, Japan, Luxemburg, the Nether
lands , Norway, Poland, Portugal, Spain, Suriname, Sweden, Switzer
land, Turkey, the United Kingdom of Great Britain and Northern 
Ireland, the United States of America, Uruguay, Venezuela and Yugo
slavia, and the Representative of the Government of Panama participat
ing as Observer, convened at The Hague on the 8th October 1984, at the 
invitation of the Government of the Netherlands, in the Fifteenth 
Session of the Hague Conference on Private International Law. 
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Following the deliberations laid down in the records of the meetings , 
have decided to submit to their Governments -

A The following draft Convention -

CONVENTION OF THE LAW APPLICABLE TO TRUSTS AND 
ON THEIR RECOGNITION 

The States, signatory to the present Convention, 

Considering that the trust, as developed in courts of equity in com

mon law jurisdictions and adopted with some modifications in other 
jurisdictions , is a unique legal institution, 

Desiring to establish common provisions on the law applicable to 
trusts and to deal with the most important issues concerning the recog
nition of trusts, 

Have resolved to conclude a Convention to this effect, and have 
agreed upon the following provisions -

CHAPTER ONE - SCOPE 

Article 1 

This Convention specifies the law applicable to trusts and governs 
their recognition. 

Article 2 

For the purposes of this Convention, the term 'trust' refers to the 
legal relationships created - inter vivos or on death - by a person, the 
settlor, when assets have been placed under the control of a trustee for 
the benefit of a beneficiary or for a specified purpose. 

A trust has the following characteristics -

a the assets constitute a separate fund and are not a part of the 

trustee's own estate; 

b title to the trust assets stands in the name of the trustee or in the 
name of another person on behalf of the trustee; 

c the trustee has the power and the duty, in respect of which ht( is 
accountable, to manage, employ or dispose of the assets in accordance 
with the terms of the trust and the special duties imposed upon him by 
law. 

341 



UNIFORM LAW CONFERENCE OF CANADA 

The reservation by the settlor of certain rights and powers, and the 
fact that the trustee may himself have rights as a beneficiary, are not 
necessarily inconsistent with the existence of a trust. 

Article 3 

The Convention applies only to trusts created voluntarily and evi
denced in writing. 

Article 4 

The Convention does not apply to preliminary issues relating to the 
validity of wills or of other acts by virtue of which assets are transferred 
to the trustee. 

Article 5 

The Convention does not apply to the extent that the law specified by 
Chapter II does not provide for trusts or the category of trusts involved .  

CHAPTER II - APPLICABLE LAW 

Article 6 
A trust shall be governed by the law chosen by the settlor. The choice 

must be express or be implied in the terms of the instrument creating or 
the writing evidencing the trust, interpreted, if necessary, in the light of 
the circumstances of the case. 

Where the law chosen under the previous paragraph does not provide 
for trusts or the category of trust involved, the choice shall not be 
effective and the law specified in Article 7 shall apply. 

' Article 7 

Where no applicable law has been chosen, a trust shall be governed by 
the law with which it is most closely connected . 

In ascertaining the law with which a trust is most closely connected 
reference shall be made in particular to -

a the place of administration of the trust designated by the settlor; 

b the situs of the assets of the trust; 

c the place of residence or business of the trustee; 

d the objects of the trust and the places where they are to be fulfilled. 
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Article 8 

The law specified by Article 6 or 7 shall govern the validity of the 
trust, its construction, its effects, and the administration of the trust . 

In particular that law shall govern -

a the appointment, resignation and removal of trustees, the capacity 
to act as a trustee, and the devolution of the office of trustee; 

b the rights and duties of trustees among themselves; 

c the right of trustees to delegate in whole or in part the discharge of 
their duties or the exercise of their powers; 

d the power of trustees to administer or to dispose of trust assets, to 
create security interests in the trust assets , or to acquire new assets; 

e the powers of investment of trustees; 

f restrictions upon the duration of the trust, and upon the power to 
accumulate the income of the trust; 

g the relationships between the trustees and the beneficiaries includ-
ing the personal liability of the trustees to the beneficiaries; 

h the variation or termination of the trust; 

i the distribution of the trust assets ; 

j the duty of trustees to account for their administration. 

A rticle 9 

In applying this Chapter a severable aspect of the trust, particularly 
matters of administration, may be governed by a different law. 

Article 10 

The law applicable to the validity of the trust shall determine whether 
that law or the law governing a severable aspect of the trust may be 
replaced by another law. 

CHAPTER III - RECOGNITION 

Article 11 

A trust created in accordance with the law specified by the preceding 
Chapter shall be recognized as a trust. 
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Such recognition shall imply, as a minimum, that the trust property 
constitutes a separate fund, that the trustee may sue and be sued in his 
capacity as trustee, and that he may appear or act in this capacity before 
a notary or any person acting in an official capacity. 

In so far as the law applicable to the trust requires or provides, such 
recognition shall imply, in particular -

a that personal creditors of the trustee shall have no recourse against 
the trust assets; 

b that the trust assets shall not form part of the trustee's estate upon 
his insolvency or bankruptcy; 

c that the trust assets shall not form part of the matrimonial property 
of the trustee or his spouse nor part of the trustee's estate upon his 
death; 

d that the trust assets may be recovered when the trustee, in breach of 
trust, has mingled trust assets with his own property or has alienated 
trust assets. However, the rights and obligations of any third party 
holder of the assets shall remain subject to the law determ�ned by the 
choice of law rules of the forum. 

Article 12 

Where the trustee desires to register assets, movable or immovable, or 
documents of title to them, he shall be entitled, in so far as this is not 
prohibited by or inconsistent with the law of the State where registration 
is sought, to do so in his capacity as trustee or in such other way that the 
existence of the trust is disclosed. 

Article 13 
No State shall be bound to recognize a trust the significant elements 

of which, except for the choice of the applicable law, the place of 
administration and the habitual residence of the trustee, are more 
closely connected with States which do not have the institution of the 
trust or the category of trust involved. 

Article 14 

The Convention shall not prevent the application of rules of law more 
favourable to the recognition of trusts . 
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CHAPTER IV - GENERAL CLAUSES 

Article 15 

The Convention does not prevent the applicatiqn of provisions of the 
law designated by the conflicts rules of the forum, in so far as those 
pr'?v�sions cannot be derogated from by voluntary act, relating in 
particular to the following matters .,.. 

a the prptection of minors and incapable parties; 

b the personal and proprietary effects of marriage; 

\ c succession rights, testate and intestate, especially the indefeasible 
shares of spouses and relatives; 

d the transfer of title to property and security interests in property; 

e the protection of creditors in matters of insolvency; 

f the protection, in other respects, of third parties acting in good 
faith . 

If  recognition of a trust is prevented by application of the preceding 
paragraph, the court shall try to give effect to the objects of the trust by 
other means . 

Article 16 

The Convention does not prevent the application of those provisions 
of the law of the forum which must be applied even to international 
situations, irrespective of rules of conflict laws. 

If another State has a sufficiently close connection with a case then, 
in exceptional circumstances, effect may also be given to rules of that 
State which have the same character as mentioned in the preceding 
paragraph. 

Any Contracting State may, by way of reservation, declare that it will 
not apply the se.cond paragraph of this article. 

Article 17 

In the Convention the word 'law' means the rules of law in force in a 
State other than its rules of conflict of laws. 

Article 18 

The provisions of the Convention may be disregarded when their 
application would be manifestly incompatible with public policy (ordre 
public). 
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Article 19 

Nothing in the Convention shall prejudice the powers of States in 
fiscal matters .  

Article 20 

Any Contracting State may, at any time, declare that the provisions of 
the Convention will be extended to trusts declared by j"qdicial decisions . 

This declaration shall be notified to the Ministry of Foreign Affairs 
of the Kingdom of the Netherlands and will come into effect on the day 
when this notification is received. 

Article 3 1  is applicable to the withdrawal of this declaration in the 
same way as it applies to a denunciation of the Convention . 

Article 21 

Any Contracting State may reserve the right to apply the provisions of 
Chapter III only to trusts the validity of which is governed by the law of 
a Contracting State. 

Article 22 

The Convention applies to trusts regardless of the date on which they 
were created . 

However, a Contracting State may reserve the right to apply the 
Convention to trusts created before the date on which, in relation to that 
State, the Convention enters into force. 

Article 23 

For the purpose of identifying the law applicable under the Conven
tion, where a State comprises several territorial units each of which has 
its own rules of law in respect of trusts ,  any reference to the law of that 
State is to be construed as referring to the law in force in the territorial 
unit in question. 

Article 24 

A State within which different territorial units have their own rules of 
law in respect 9f trusts is not bound to apply the Convention to conflicts 
solely between the laws of such units . 
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Article 25 

The Convention shall not affect any other international instrument 
containing provisions on matters governed by this Convention to which 
a Contracting State is , or becomes, a Party. 

CHAPTER V - FINAL CLAUSES 

Article 26 

Any state may, at the time of signature, ratification, acceptance, 
approval or accession, or at the time of making a declaration in terms of 
Article 29, make the reservations provided for in Articles 16, 21 and 22. 

No other reservation shall be permitted . 
Any Contracting State may at any time withdraw a reservation which 

it has made; the reservation shall cease to have effect on the first day of 
the third calendar month after notification of the withdrawal . 

Article 27 

The Convention shall be open for signature by the States which were 
Members of the Hague Conference on Private International Law at the 
time of its Fifteenth Session. 

It shall be ratified, accepted or approved and 'the instruments of 
ratification, acceptance or approval shall be deposited with the Ministry 
of Foreign Affairs of the Kingdom of the Netherlands . 

Article 28 

Any other State may accede to the Convention after it has entered 
into force in accordance with Article 30, paragraph 1 .  

The instrument of accession shall be deposited with the Ministry of 
Foreign Affairs of the Kingdom of the Netherlands . 

The accession shall have effect only as re�ards the relations between 
the acceding State and those Contracting States which have riot raised 
an objection to its accession in the twelve months after the receipt of the 
notification referred to in Article 32. Such an objection may also be 
raised by Member States at the time when they ratify, accept or approve 
the Convention after an accession. Any such objection shall be notified 
to t4e Ministry of Foreign Affairs of the Kingdom of the Netherlands. 

347 



UNIFORM LAW CONFERENCE OF CANADA 

Article 29 

If a state has two or more territorial units in which different systems 
of law are applicable, it may at the time of signature, ratification, 
acceptance, approval or accession declare that this Convention shall 
extend to all of its territorial units or only to one or more of them and 
may modify this declaration by submitting another declaration at any 
time. 

Any such declaration shall be notified to the Ministry of Foreign 
Affairs of the Kingdom of the Netherlands and shall state expressly the 
territorial units to which the Convention applies . 

If a State makes no declaration under this article, the Convention is to 
extend to all territorial units of that State. 

Article 3D 
The Convention shall enter into force on the first day of the third 

calendar month after the deposit of the third instrument of ratification, 
acceptance or approval referred to in Article 27 . 

Thereafter the Convention shall enter into force -

a for each State ratifying, accepting or approving it subsequently, on 
the first day of the third calendar month after the deposit of its instru
ment of ratification, acceptance or approval; 

b for each acceding State, on the first day of the third calendar 
month after the expiry of the period referred to in Article 28 ; 

c for a territorial unit to which the Convention has been extended in 
conformity with Article 29, on the first day of the third calendar month 
after the notification referred to in that article. 

Article 31 

Any Contracting State may denounce this Convention by a formal 
notification in writing addressed to the Ministry of Foreign Affairs of 
the Kingdom of the Netherlands, depositary of the Convention. 

The denunciation takes effect on the first day of the month following 
the expiration of six months after the notification is received by the 
depositary or on such later date as is specified in the notification. 
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Article 32 

The Ministry of Foreign Affairs of the Kingdom of the Netherlands 
shall notify the States Members of the Conference and the States which 
have acceded in accordance with Article 28, of the following -

a the signatures and ratifications, acceptances or approvals referred 
to in Article 27 ; 

b the date on which the Convention enters into force in accordance 
with Article 30; 

c the accessions and the objections raised to accessions referred to in 
Article 28; 

t;f the extensions referred to in Article 29; 

e the declarations referred to in Article 20; 

f the reservation or withdrawals referred to in Article 26; 

g the denunciations referred to in Article 31. 

In witness whereof the undersigned, being duly authorized thereto , 
have signed this Convention . 

Done at The Hague, on the day of 19 , in English 
and French, both texts being equally authentic, in a single copy which 
shall be deposited in the archives of the Government of the Kingdom of 
the Netherlands, and of which a certified copy shall be sent, through 
diplomatic channels, to each of the States Members of the Hague 
Conference on Private International Law at the date of its Fifteenth 
Session. 

B The following Decisions on matters pertaining to the Agenda of the 
Conference -

The Fifteenth Session, 

Having regard to the proposals and suggestions advanced within the 
First Commission -

1 Decides to include in the Agenda of the Sixteenth Session the elabora
tion of a convention on the la'\V applicable to decedent's estates, an4 
instructs the Secretary General to convene a Special Commission to this 
effect. 

2 Invites the Permanent Bureau to undertake exploratory studies on 
- the law applicable to transport contracts, 
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- the question of the law applicable to unfair competition, 
- conflicts of jurisdiction occasioned by the extraterritorial application 
oflaws relating to competition and similar laws of economic regulation, 
- conflicts of laws occasioned by transfrontier data flows,  and to 
undertake this study in liaison with the international organizations 
concerned , in particular the United Nations Commission on Interna
tional Trade Law (UNCITRAL), 
- the desirability of revising the Hague Convention of November 25, 
1965 on the Choice of Court, in particular to assure the recognition and 
enforcement of decisions. 

3 .  Decides to maintain in the Agenda for future work of the Conference 
the question of the law applicable to contractual obligations, and to 
leave to the Secretary General the responsibility of deciding whether to 
convene a working group with a view to exploring the subject. 

4 .  Decides in addition to maintain in the Agenda for future work of the 
Conference 
- the elaboration of a Convention on the law applicable to negotiable 
instruments , having particular regard to the advanced progress of work 
undertaken within UNCITRAL, 
- the study of the law applicable to licensing agreements and know
how, in liaison with the international organizations concerned, in par
ticular the World Intellectual Property Organization (WIPO). 

5 .  a Instructs the Secretary General to convene a Special Commission 
on the operation of the Hague Convention of March 18, 1970 on the 
Taking of Evidence Abroad in Civil or Commercial Matters; 

b Decides to entrust this Special Commission with the task of 
proceeding to an exchange of views on the possibility of international 
co-operation relating to the taking of evidence in fields connected to 
competition law; 

c Decides, finally, to entrust this Special Commission with the task 
of proceeding to an exchange of views on the possibility of using the 
1970 Convention for the taking of evidence abroad in the context of 
arbitral proceedings, while instructing the Secretary General to obtain 
any useful information from international organizations or bodies 
specialized in the field of arbitration. 

Done at The Hague, on the 20th day of October nineteen hundred 
and eighty-four, in a single copy which shall be deposited in the archives 
of the Permanent Bureau, and of which a certified copy shall be sent to 
each of the Governments represented at the Fifteenth Session of the 
Conference. 
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(Voir page 34) 

RAPPORT DU COMITE SPECIAL SUR LE DROIT . 
INTERNATIONAL PRIVE 

La Conference sur l'uniformisation du droit a cree il y a de 9a douze 
ans un Comite special sur le droit international pour promouvoir une 
cooperation plus efficace entre Ies gouvernements federal et provin
ciaux et p�nir faciliter la ratification ou !'accession canadienne a des 
traites ou conventions internationaux. Le Comite entretient des rap
ports avec le Groupe consultatif de droit international prive et d 'unifi
cation du droit cree par le ministere federal de la Justice. Un membre du 
Comite special de Ia Conference, Mar9 Jewett, est president du Groupe 
consultatif. Un autre, Doug Ewart, est aus�i membre du Groupe consul
tatifet Graham Walker a deja ete membre du Groupe consultatif. 

Le Rapport sur les activites canadiennes dans le domaine du droit 
international prive, que vous trouverez ci-joint, illustre les nombreuses 
activites dans le domaine et le role important que peut assumer la 
Conference sur l 'uniformisation du droit afin de faciliter Ia ratification 
ou ! 'accession par le Canada a des conventions internationales . Ce 
Comite recommande que soit approuvee une loi uniforme pour la mise 
en oeuvre de la Convention des Nations Unies pour la reconnaissance et 
I' execution des sentences arbitrales etrangeres (New York, 1958) et de la 
Convention des Nations Unies sur les contrats de vente internationale 
de marchandises (Vienne, 1980). Le Comite recommande aussi que soit 
preparee une loi uniforme pour assurer Ia mise en oeuvre de la Conven
tion de La Haye relative a I a loi applicable au trust et a sa reconnaissance 
(1984). 

Dans l'annee qui vient, le Comite continuera de collaborer etroite
ment avec le Groupe consultatif de droit international prive et d'unifica
tion de droit et fera rapport a cette Conference lors de Ia reunion de 
1986. 

Soumis respectueusement. 

3 5 1  

Emile Colas, c.r. ,  LL.D.  
Doug Ewart 
Marc Jewett , c .r. 
Peter Pagano 
Graham D.  Walker, c.r. 
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RAPPORT SUR LES ACTIVITES DU CANADA DANS LE 
DOMAINE DU DROIT INTERNATIONAL PRIVE 

e evenement le plus important a survenir en droit international prive 
au cours de l'annee 1984-1985 a ete Ia Quinzieme session de Ia Co-nfer
ence de La Haye de droit international prive, qui a adopte une Conven
tion sur I a loi applicable au trust et a sa reconnaissance. En plus de faire 
etat des travaux de la Conference, le present rapport fournira de !' infor
mation sur d'autres conventions presenternent a l 'etude par des 
gouvernements du Canada. 

La Quinzieme session de Ia Conference de La Haye de droit 
international prive 

Lors de la Quinzieme session de la Conference de La Haye, la 
delegation canadienne se composait des personnes suivantes : M .  L .  
Jewett, avocat general, Droit constitutionnel et international, ministere 
de la Justice (Ottawa); Denis Carrier, directeur de la recherche, minis
tere de la Justice du Quebec; Basil Stapleton,  directeur de la Division de 
la reforme de droit, ministere de la Justice du Nouveau-Brunswick; le 
professeur D .  W. M. Waters, Faculte de Droit, Universite de Victoria, 
Colombie-Britannique; et Micheline Langlois, conseiller juridique, 
Droit constitutionnel et international, ministere de la Justice (Ottawa). 
Une copie de l'acte final adopte par la Quinzieme session est annexee au 
present rapport. On y trouve le texte de Ia Convention sur les trusts et 
des decisions de politiques adoptees par la Conference. 

La Commission sur les ajfaires generales 

Vous trouverez ci-joint le rapport de la delegation canadienne sur les 
deliberations de la Commission sur les affaires generales et la politique, 
qui s'est reunie au cours de la Quinzieme session. 

Plus particulierement, il y a ete decide de porter a 1' ordre du jour de I a 
Seizieme session de la Conference (qui doit se tenir en octobre 1988) 
1' elaboration d' une Convention sur la loi applicable aux successions . Ce 
projet vise principalement a completer les travaux qui ont debute par 
}'adoption, en 1973, de la Convention sur !'administration internatio
nale des successions. 

La Conference de La Haye a }' intention d'utiliser les documents 
compiles vers le debut des annees '70 sur le droit successoral pour 
preparer une commission speciale, dont la premiere reunion aura lieu en 
janvier prochain, et qui aura pour mandat d'elaborer un projet de 
convention devant etre Soumis a la Seizieme session. En 1970, le Canada 
a repondu a un .questionnaire sur l'etat du droit successoral dans les 
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differentes provinces et les differents territoires . On a demande, aux dix 
provinces et aux deux territoires, de fournir une mise a jour de !' infor
mation alors fournie pour qu'on la transmette a la Conference de La 
Haye. 

Convention sur Ia loi applicable au trust et a sa reconnaissance 

La Convention sur la loi applicable au trust et a sa reconnaissance a 
ete adoptee a l'issue de la Quinzieme session.  On se rappellera qu'un 
projet de convention avait ete etabli par une commission speciale de la 
Conference, au sein de laquelle le Canada etait represente par le profes
seur D .  W. Waters, de la Faculte de Droit de l'Universite de Victoria, et 
par M• M. L. Jewett, du ministere federal de la Justice. Le professeur 
Waters avait etabli un rapport sur le projet de Convention, qui a ete 
presente aux dix provinces et aux deux territoires pour qu'ils puissent 
fournir leurs commentaires a ce sujet avant la Quinzieme session. 

Le concept de trust connu dans les Etats de common law est inconnu 
dans de nombreux autres Etats dans le monde. Cela cree des difficultes 
pour les constituants , les trustees et les beneficiaires des Etats de

.
com

mon law, lorsque les trusts comportent des operations o� ont des liens 
au plan international . Le probleme s'est particulierement manifeste 
dans les pays d'Europe occidentale, dont les systemes juridiques sont 
inspires de la tradition civiliste. Les trusts de common law ont sou vent 
des liens avec ces Etats de droit civil parce que des investissements ou des 
beneficiaires du trust s'y trouvent. 

La Convention vise a resoudre les problemes qui decoulent de cette 
situation en introduisant des regles fondamentales de conflit de lois sur 
les trusts qui soient internationalement acceptees . Elle enonce egale
ment une approche commune a 1' egard des consequences de la recon
naissance des trusts, et des circonstances permettant de refuser de 
reconna'itre un trust. 

· 

Par consequent, cette Convention a ete adoptee essentiellement pour 
satisfaire aux besoins des etats de common law, en preconisant Ia 
reconnaissance d'un concept qui est essentiellement d 'inspiration de 
common law. II va sans dire que les etats civilistes profiteront eux aussi 
d'un texte juridique qui facilite leur comprehension de ce qui constitue 
pour eux une institution tres "etrangere" , et qui les touche de plus en 
plus. Quoi qu'il en soit, le succes de cette Convention dependra de 
}'interet que les etats de common law y porteront. En effet, il faut 
s'attendre a ce que Ia plupart de pays civilistes attendent de voir si les 
pays de common law deviennent parties a la Convention, avant de la 
ratifier. 
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Afin de faciliter l'etude de la Convention par les provinces, le profes
seur Waters a redige un rapport, que le ministre federal de la Justice 
enverra, sous peu, avec le rapport officiel de la Conference de La Haye, 
aux dix provinces et aux deux territoires; le tout sera accompagne d'une 
recommandation visant a ce qu'ils prod:dent a la mise en oeuvre de la 
Convention. 

Meme si deux reserves sont permises, en vertu de la Convention, le 
ministre de la Justice recommandera qu'aucune de ces deux reserves ne 
soit faite mais qu' on fasse une declaration, conformement a 1' article 20, 
afin d'etendre ! 'application de la Convention aux trusts declares par 
voie de decisions judiciaires . 

11 serait fort a propos que la Conference sur l'uniformisation des lois 
redige une loi-type pour faciliter la mise en oeuvre de la Convention sur 
les trusts. 

Autres questions 

Convention pour Ia reconnaissance et !'execution des sentences 
arbitrales etrangeres (New York, 1958) 

Le rapport presente a la Conference du 31  juillet 1984 donnais un 
aper9u de la Convention de New York et des avantages de recourir a 
! 'arbitrage pour regler des differends commerciaux qui com portent des 
elements internationaux. J'ai souligne le fait que les femmes et les 
hommes d'affaires canadiens ne peuvent tirer convenablement profit de 
!'arbitrage parce que, a l'heure actuelle, les sentences arbitrates 
etrangeres ne peuvent etre facilement executees au Canada. �adhesion 
du Canada a la Convention de New York permettrait de resoudre le 
probleme et aiderait ainsi a promouvoir le commerce international 
canadien. 

Pour que Ia Convention de New York soit mise en oeuvre de fa9on 
sure au Canada, l 'accord des provinces et une legislation provinciale (de 
meme qu'une legislation federale) seront necessaires, vu que !'execution 
d' une sentence arbitrale etrangere releve normalement de la competence 
provinciale, en tant que question touchant la propriete et les droits civils 
ou !'administration de la justice dans la province .  En outre, la Conven
tion ne renferme pas la "clause federale" appropriee, qui permettrait au 
Canada d'y adherer si elle etait en oeuvre que dans certaines provinces.  
En aout 1984 et en fevrier 1985, le ministre de la Justice a ecrit a ses 
collegties provinciaux pour solliciter leur consentement a ! 'adhesion du 
Canada a Ia Convention. Lors d'une reunion tenue a Ottawa en decem
bre 1984, les ministres provinciaux du commerce ont indique qu'ils 
appuyaient !'adhesion du Canada a cette Convention. 

3 54 



APPENDICE M 

Toutes les provinces et les gouvernements des deux territoires soused
vent a !'adhesion du Canada a la Convention de New York, et qu'ils 
etaient prets a adopter la legislation necessaire a la mise en oeuvre de Ia 
Convention. Un pro jet de legislation de mise en oeuvre provinciale a ete 
redige en anglais par la Section de redaction de la Conference. Une 
version franc;aise de ce projet a ete redigee pour la Conference, par la 
Section de la legislation du ministere de la Justice. Les deux versions 
sont sou�ises a !'approbation de la Conference a cette session-d. En 
presumant que les echeanciers legislatifs peuvent etre respectes et que 
les lois necessaires peuvent etre adoptees, le Canada pourrait adherer a 
la Convention de New York au cours de l'annee 1986. Selon ses termes, 
la Convention entrerait en vigueur, en ce qui concerne le Canada, 90 
jours apd:s le depot de l' "instrument d' adhesion" aupd:s du Secretaire 
general des Nations Unies. 

Convention sur Ia vente internation,ale de marchandises (Ia 
Convention de Vienne sur Ia vente) 

La decision a ete prise, l'an dernier, de rediger un projet de loi 
uniforme visant a faciliter la mise en oeuvre de la Convention connue 
sous le nom de Convention de Vienne sur la vente. Vous trouverez ci
joint un pro jet de loi uniforme. 

11 convient de signaler que ce pro jet de loi uniforme s'inscrit dans la 
lignee d'autres lois uniformes anterieures, adoptees par la Conference 
afin de mettre en oeuvre des conventions internationales. Lo;rs de la 
reunion de mai 1985 du Grupe consultatif sur le droit international 
prive, on a souleve des questions quant a la pertinence de proceder a la 
mise en oeuvre de ce qui semble etre la premiere Convention de "droit 
positiP' en droit international prive, soumise aux dix provinces et aux 
deux territoires . Par le passe, les conventions adoptees portaient princi
palement sur des questions de procedure. 

Une c;tes considerations qui pourrait justifier la preparation d'une 
nouvelle version de la Convention de Vienne sur la vente serait de tenter 
de clarifier certaines de ses dispositions. Par ailleurs, il pourrait tout 
aussi bien en resulter des divergences entre les deux textes .  Lorsque la loi 
uniforme prevoit tout simplement I' adoption du texte de la Convention 
internationale, formule qui a ete utilisee par la Conference jusqu'a 
maintenant, le Canada peut ratifier ' le Convention en etant sur .de 
pouvoir assumer ses obligations internationales . 11 s'agit la d'un argu
ment de poids en faveur de proceder comme par le passe. I1 est a noter 
que les conventions en matiere d'irhpot sur le revenu sont adoptees de 
cette fac;on en droit canadien. 
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Pour ce qui est du statut de cette Convention sur le plan international, 
elle n'est pas encore entree en vigueur. Toutefois , les representants 
americains esperent que le Senat americain l 'approuvera bientot de 

, sorte que les Etats-Unis pourront y acceder. 11 convient de mentionner 
que la Republique populaire de Chine a exprime son intention de 
devenir partie a la Convention, qui sera problablement l'une des pre
mieres conventions de ce genre a laquelle la Chine donne son adhesion. 

Convention entre le Canada et le Royaume-Uni de Grande-Bretagne et 
d'Irelande du Nord pour assurer Ia reconnaissance et /'execution des 
jugements en matiere civile et commerciale 

On se rappellera que la ratification de cette Convention a ete reliee, 
dans le passe, a ! 'adhesion du Royaume-Uni a la convention europeenne 
sur !'execution des jugements. Cet evenement n'a pas encore eu lieu. Au 
Canada, le Parlement federal, les provinces d'Ontario, du Manitoba, 
du Nouveau-Brunswick et de la Nouvelle-Ecosse et le territoire du 
Yukon ont adopte la legislation necessaire. Cette demarche aurait d'au
tant plus de chance de succes si d' autres provinces embo1taient le pas en 
adoptant la legislation necessaire. On envisage presentement la possibi
lite de demander au Royaume-Uni de proceder a la ratification de la 
Convention Canada/R.-U. , nonobstant le statut de la convention euro
peenne au Royaume-Uni . 

Seminaire sur le droit international commercial 

En octobre 1984, le ministere de la Justice a tenu son seminaire annuel 
sur le droit commercial , qui a porte specifiquement sur des questions 
d' arbitrage. 

Cette annee, le seminaire setiendra le 17 octobre a Ottawa. �entraide 
juridique internationale en matiere civile et commerciale sera le princi
pal theme a l'ordre du jour. On y discutera entre autres de !'obtention 
des preuves a l' etranger, de la reconnaissance et de !'execution des 
jugements a l'etranger, et de la valeur juridique des documents infor
matises en tant que preuve. 

QUINZIEME SESSION DE LA CONFERENCE 
DE LA HAYE COMMISSION SUR LES AFFAIRES GENERALES 

ET LA POLITIQUE 

Selon l'usage, une Commission speciale sur les affaires generales et la 
politique s' est reunie au cours de la Quinzieine session de la Conference 
de La Haye de droit international prive. Les decisions prises par la 
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Commission, qui portent sur l'ordre du jour de la Seizieme session, les 
etudes exploratoires a entreprendre, les travaux futurs de la Conference 
et la tenue d'une Commission Speciale, figurent a la page 9 de 1' Acte 
final (indus a la fin de ce rapport). Ce qui suit sont des commentaires 
sur ces decisions. 

1 .  Ordre du jour de Ia Seizieme session qui se tiendra en 1988 

Loi applicable aux successions 

La Quinzieme session a decide d'inscrire a l 'ordre du jour des travaux 
de la Seizieme session I'  elaboration d'une convention sur la loi applica
ble aux successions et a charge le Secretaire general de convoquer une 
Commission speciale a cet effet. Cette decision a ete adoptee sans 
soulever de forte opposition. 

De fa9on generale, les delegues ont estime qu'il etait temps que la 
Conference de La Haye entreprenne ce travail . Cependant, plusieurs 
delegues ont souligne qu'ils'agissait la d'un domaine particulierement 
difficile. Le delegue de 1' Autriche a remarque qu'il importerait davan
tage de traiter de la question de la competence �n droit successoral , 
puisqu' en pratique c' est la question qui soul eve le plus de contestation. 

En ce qui concerne la Conference de La Haye, l'un des principaux 
problemes lies a ce projet est la necessite de prendre en consideration sa 
Convention sur /'administration internationale des successions. Plu
sieurs delegues ont souligne l' importance d'harmoniser les deux con
ventions. La loi applicable aux successions faisait partie du pro jet initial 
de la Conference de La Haye en 1971, mais vu les difficultes qu'elle 
souleve, il a ete decide d'exclure cet aspect du champs d'application de 
la Convention adoptee en 1972. II semble que le peu de succes rem porte 
par la Convention signee en 1973 est attribuable en partie a ! 'absence de 
regles en matiere de conflits . 

La Conference de La Haye entend se servir de la documentation 
reunie au cours des annees soixante-dix pour mettre sur pied la Com
mission speciale sur la loi applicable aux successions . Consequemment , 
cette commission pourrait etre convoquee des janvier 1986. eun des 
elements importants de la documentation dont on se servira est un 
questionnaire auquel avait n!pondu le Canada en 1970. On s' assurera au 
Canada que cette documentation est mise a jour. 

2 .  Etudes exploratoires 

La loi applicable aux contrats de transport 

La Quinzieme session a invite le Bureau Permanent a entreprendre 
une etude exploratoire sur la loi applicable aux contrats de transport. 
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Cette proposition a ete adoptee, sans soulever d 'opposition (il y eut six 
abstentions): le Canada a vote en faveur de la proposition. 

Le representant des Pays"Bas a explique que son pays a propose ce 
sujet en rai'son de la grande importance des contrats de transports 
internationaux, la comparant a celle des contrats de vente. De fa�on 
generale, le transport internationai a fait l'objet de conventions prevoy" 
ant des regles uniformes . La Convention de Rome sur les obligations 
contractuelles (une convention de Ia C.E.), cependant, contient des 
regles particulieres en matiere de conflit visant les transports . Il s'agit la 
d'un point de vue relativement nouveau sur la question et il decoule en 
grande partie du fait que plusieurs conventions sur les regles uniformes 
ne sont pas encore entrees en vigueur. Les orateurs qui se sont actresses a 
Ia Commission sur le sujet etaient generalement en faveur de la proposi" 
tion, bien que certains d'entre eux se soient montres sceptiques quant au 
resultat , ou aient declare que ce sujet ne devrait pas etre etudie en 
priorite. 

Le vote a ete suivi d'une discussion sur le contenu de la convention 
proposee. On a fait valoir que toute convention devrait accorder une 
importance patticuliere au transport multi" model et a la correlation qui 
existe entre la responsabilite delictuelle et les contrats dans ce domaine. 
On a egalement insiste sur les circonstances qui pourraient porter a faire 
un choix entre une legislation interne et une conve�tion de loi uniforme. 
On devrait s'efforcer d'eviter de rompre l'uniformite par ! 'adoption 
d'un choix de regles de drojt. 

, Le Secretaire generate a declare que 1' etude d,e faisabilite ne serait 
probablement pas terminee en 1986 mais plutot en 1988. 

La loi applicable a Ia concurrence deloyale 

Une autre etude exploratoire sera entreprise sur la question de Ia loi 
applicable a la concurrence deloyale. A l'origine, la Tchecoslovaquie 
avait propose la loi applicable a l 'indemnisation consecutive a la con" 
currence deloyale. La Commission speciale avait decide de soumettre a 
la Quinzieme session un sujet plus large, c'est"a"dire la loi applicable a 
la concurrence deloyale en general. 

La proposition a ete adoptee par vingt voix (dont celle du Canada) 
contre deux; il y eut huit abstentions. Les quelques commentaires 
soul eves par cette proposition se rapportaient principalement a la neces" 
site de definir et de circonscrire le sujet, comme il semble que les limites 
de Ia "concurrence deloyale" ne sont pas claires pour tous . 
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Extraterritorialite et lois sur Ia concurrence 

Conformement a une proposition du Canada, le Bureau Permanent 
entreprendra une etude exploratoire sur les "conflits de competences 
provoques par !'application extraterritoriale des lois sur la concurrence 
et d'autres lois de regulation economique". Avant qu' ait lileu Ia discus
sion sur la proposition du Canada, ce dernier a depose un document de 
travail pour apporter des precisions . 

Comme il fallait s'y attendre, on a principalement objecte que Ia 
proposition touche a des questions de nature tres politique (les :Etats
Unis et l' Australie). De plus, certains delegues craignaient que la Con
ference ne soit surchargee de travail et que ce sujet, d'une portee tres 
vaste et impliquant des questions de droit international public et prive, 
se revele trop lourd. 

Le flux transfrontiere de donnees 

IJActe final incite le Bureau Permanent a faire une etude exploratoire 
sur les conflits de lois provoquees par le flux transfrontiere de donnees, 
et a realiser cette etude en liaison avec les organisations internationales 
concernees, notamment la Commission des Nations Unies pour le droit 
commercial international (CNUDCI). 

11 s'agit la d'une proposition americaine visant expressement a pro
mouvoir une meilleure collaboration entre les organisations internatio
nales . Le delegue des Etats-Unis a explique qu'il n'etait pas propose de 
realiser !'unification a ce stade, ce qui serait nettement premature. 

!Jintention du Bureau Permanent en accueillant cette proposition 
semble etre d'obtenir le mandat de suivre les travaux realises par 
l'OCDE dans ce domaine. Cette organisation est actuellement a rediger 
un questionnaire a !'intention de ses Etats membres precisement sur 
cette matiere. Le Secretaire de Ia CNUDCI a soulilgne que l'OCDE 
souhaite que son organisation conserve son role de coordination. On ne 
s' attend pas a de que cette etude exploratoire re9oive un rang prioritaire 
particuliler. 

Revision de Ia Convention sur les accords d'election de for 

Les Etats membres ont ete pries de presenter un rapport provisoire 
sur leurs efforts pour ratifier certaines conventions de La Haye. !June 
d'elles etait la Convention de La Haye du 25 novembre 1965 sur les 
accords d' election de for, qui n' a ete signee que par Israel. 11 ressort 
clairement des commentaires que cette Convention n' a guere soul eve 
d'enthousiasme au sein des Etats membres. 
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A la cloture de Ia session, un delegue a declare que c'etait la une 
bonne convention mais que malheureusement, elle n' avait pas de conse
quences pratiques . A son avis; si elle pouvait mener a la reconnaissance 
et 1' execl,ltion des decisions rendues par un tribunal validement choisi 
conformement a cette convention, sono utilite serait considerablement 
accrue. Le d€legue a ref ere aux dispositions regissant la reconnaissance 
des sentences arbitrates . 

Consequemment, le Bureau Permanent doit faire une etude explora
toire sur l'opportunite de reviser ladite convention pour assurer notam
ment la reconnaissance et !'execution des decisions . 

3 .  (1) Travauxjuturs 

Loi applicable aux obligations contractuelles 

· La Quinzieme session a decide de maintenir a l'ordre du jour des 
travaux futurs de la Conference, la question de la loi applicable aux 
obligations contractuelles et de laisser au Secretaire general le soin de 
decider de la reunion eventuelle d'un groupe de travail charge d'etudier 
la matiere. 

Les Etats-Unis avaient souligne en 1972 le besoin d'elaborer des 
principes generaux relativement a la loi applicable aux obligations 
contractuelles. A l'epoque, le Canada etait en faveur de cette proposi
tion (commentaires ecrits, Actes et documents de Ia Treizieme Session , 
p.  62). La Communaute europeenne etait alors a elaborer ce qui est 
devenu la Convention de Rome en 1980 et qui porte sur le meme sujet. 
Par consequent, les Etats europeens opposes a ce que la Conference de 
La Haye entreprenne un tel projet. 

A la Commission Speciale, les avis etaient partages . Certains delegues 
estimaient qu'il etait temps de rediger un texte etablissant des principes 
de base, plutot que reglementant des domaines precis , en partie pour 
permettre a Ia Conference de s' appuyer sur ces principes pour rediger de 
futures coventions. I.:un des principaux soucis , cependant etait le choix 
du moment propice. A l'instar du Bureau Permanent, les delegues de 
1' Autriche et de Ia Republique federale d' Allemagne etaient d'avis qu'il 
ne serait pas possible d'entamer ce travail avant que soit termine le 
projet de convention sur la vente (octobre 1985). 

Les avis etaient egalement partages sur la question de la forme. Le 
delegue des Etats-Unis, le professeur Willis Reese, aimerait que ce 
travail mene a }'adoption d'une loi-cadre ql,li aurait UI�e certaine influ
ence sur le reste du monde. D'autre part, le Bureau Permanent preferait 
plutot voir les efforts porter sur ! 'elaboration d'une "convention sus-
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ceptible de ratification". Une autre question a elucider est d'etablir, 
advenant Ia realisation de ce projet, s'il devrait etre entrepris dans le 
cadre d'une "invitation" faite a tous les Etats membres des Nations 
Unies d'assister a la Conference, comme c'est le cas pour Ia Conference 
sur la vente qui do it se tenir en 1985 . 

Cette question n'a pas ete debattue au cours de la Quinzieme session. 
Cependant, l'un des motifs justifiant le caractere "ouvert" de la Con
ference pour la Convention sur la vente est qu'elle est per9ue comme le 
complement de Ia Convention de Vienne sur la vente, une convention 
des Nations Unies. Une telle justification n' existe pas forcement pour le 
domaine des contrats en general, bien que la CNUDCI ait songe a 
adopter une convention generale sur la loi applicable aux obligations 
contractuelles. 11 convient de noter que tous ont convenu que ce serait 
un travail difficile; augmenter le nombre des participants pourraie 
engendrer encore plus de difficultes. 

Il a ete decide de permettre au Secretaire generale de convoquer un 
groupe de travail pour etudier le sujet. Le groupe ne preparerait pas une 
"etude de faisabilite' ,  le Bureau Permanent ayant deja realise une telle 
etude (bien qu'elle ne touche pas au fond). Le document du Bureau 
Permanent mentionne la possibilite d'une telle reunion en 1986. 

4. (2) Travauxfuturs 

La loi applicable aux effets de commerce 

La Quinzieme session a decide de maintenir a l'ordre du jour des 
travaux futurs de la Conference !'elaboration d'une convention sur la 
loi applicable aux ef'fets de commerce, en tenant compte notamment de 
l'avancement des travaux entrepris au sein de la CNUDCI. 

Le Secretaire generale adjoint de la Conference qui a presente ce sujet 
a fait un compte-rendu plutot pessimiste des travaux accomplis par la 
CNUDCI en matiere d'effets de commerce. Toutefois, il a conclu au 
maintien de ce sujet au programme de travail, mais sans lui accorder un 
caractere urgent . On a propose son retrait du programme, et il doit son 
maintien a !'intervention du Professeur Sono (le Secretaire de la 
CNUDCI). Essentiellement, il s' est dit d' avis que les travaux realises par 
son organisation en la matiere n' etaient pas necessairement voues a 
l 'echec. II a egalement laisse entendre qu'il serait possible que la 
CNUDCI elabore une convention sur Ia loi applicable aux effets de 
commerce si la Conference retirait le sujet de son programme de travail . 
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La loi applicable aux contrats de licence et de savoir-faire 

La Quinzieme session a egalement decide de maintenir a l'ordre du 
jour des travaux futurs de la Conference l't.�tude de la loi applicable aux 
contrats de licence et de savoir-faire, en liaison avec les organisations 
internationales concernees et notamment l'Org�nisation mondiale de la 
propriete iritellectuelle (OMPI). Notons que la rec<;>mmandation faite a 
la Commission visait Ia prise d'une decision sur Ia question de savoir si 
la Conference devrait tenter d'obtenir le statut d'observateur aupres de 
la CNUCED. II semble toutefois que la Conference de La Haye a eu 
plusieurs contrats avec !'Organisation mondiale de la propriete intellec
tuelle (OMPI) sur le plan scientifique, et que ces deux organisations 
sont disposees a collaborer. Bien qu'en fin de compte, il puisse etre 
souhaitable d' obtenir le statut d'observateur aupres de la CNUC:ED, 
une decision a cet egard a ete jugee prematuree. 

La discussion sur le point qui precede a ete tres breve, et seuls deux 
delegues sont intervenus.  Personne n'a approuve le retrait du sujet du 
programme de travail; par consequent, la proposition du Bureau Per
manent a ete acceptee. 

Commission speciale sur Ia Convention sur I' obtention des preuves 
a J'etranger 

Le Secretaire general a ete charge de convoquer une Commission 
speciale sur le fonctionnement de Ia Convention de La Haye du 18 mars 
1970 sur !'obtention des preuves a l'etranger en matiere civile ou com
merciale. On a aussi confie a la Commission speciale le soin de proceder 
a un echange de vues sur la possibilite d'une cooperation internationale 
en matiere de preuves a propos de questions relevant du droit de la 
concurrence et sur la possibilite d'utiliser la Convention de 1970 sur 
I' obtention des preuves a l'etranger dans le cadre de procedures d'arbi
trage. 

La Commission speciale sur les affaires generales tenue en janvier 
1 984 avait adopte a l'unanimite la proposition des Etats-Unis visant la 
convocation d'une telle commission speciale. Les Etats-Unis avaient 
propose de prendre en consideration les points suivants: 

La necessite de donner suite a certaines questions soulevees par 
la Commission speciale de 1978. 

Encourager !'utilisation d 'une formule-type de commission ro
gatoire qui, bien qu'elle ait ete adoptee, semble peu utilisee. 

Discuter l'etendue de la reserve contenue a l'article 23 de la 
Convention, qui interdit le "pre-trial discovery" tel qu'il est 
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connu dans les Etats de common law. Tous les Etats contract
ants, a !'exception des Etats-Unis, ont fait cette reserve. Les 
documents des Etats-Unis semblent reconnaltre la validite de la 
declaration du Royaume-Un,i faite au moment de la ratification, 
et ils expriment le voeu que les autres Etats limitent au moins 
leurs reserves dans cette mesure; 11 semble que ces reserves 
mettent les tribunaux americains dans l 'impossibilite, reelle ou 
pers:ue, d'obtenir un "pre-trial discovery" suffisant, ce qui, par 
voie de consequence, a amene ces tribunaux a tenter de conto
purner la procedure etablie par la Convention. 

Proceder a un echange de vues et a une appreciation des 
methodes prevues par la Convention, en se fondant sur 1 'expe
iience considerable acquise au cours de 1' application de la Con
vention depuis 1978.  

Etudier ! 'application de la Convention dans les Etats qui sont 
devenus parties a la Convention depuis 1978. 

Etudier la Convention inter-americaine sur I' obtention de pre
uves a l'etranger et le protocole supplementaire adopte par 
! 'Organisation des Etats americains en mai 1984. 

Discuter de la necessite d'etablir un rapport explicatif plus 
officiel sur la Convention. 

Enfin, envisager la tenue eventuelle de reunions periodiques 
pour etudier !'application de la presente Convention. 

Cette proposition n'a donne lieu a aucune discussion sur le fond, car 
elle a fait l 'unanimite. La reunion se tiendra a la fin de mai 1 985.  

A la suite d'une proposition du Canada, la Commission Speciale a ete 
chargee de proceder a un echange de vues sur I' obtention de preuves a 
propos de questions relevant du droit de la concurrence (proposition 
adoptee par 16 vois centre 1 et 11 abstentions). Bopposition visait 
essentiellement a eviter d'imposer une charge de travail trop lourde a la 
Commission speciale et de ne pas lui confier des questions de fond, car 
la reunion etait consideree comme ayant un caractere purement "tech
nique". Cepend.ant, les deU:gations du Royaume-Uni et de la France se 
sont montrees tres favorables a la tenue de telles discussions . 

En matiere d'arbitrage, de fa9on plus generale, la Quinzieme session 
a decide de rayer du programme de travail la question de la loi applicable 
aux clauses d'arbitrage puisque pour les groupes interesses il ne s'agit 
pas d'un probleme serieux. La Commission, toutefois, a conserve ce 
sujet au programme dans la mesure oil i1 implique un echange de vues 
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sur la possibilite d'utiliser Ia Convention sur ! 'obtention de preuves 
dans le cadre de procedures d'arbitrage. Le Secretaire general s'effor
cera de n!unir toutes informations utiles au pres d' organisations interna
tionales et d' organismes specialises en matiere d' arbitrage pour 
preparer la Commission special e. 

M .  L. Jewett, c .r. 
Chef de la delegation canadienne 
a Ia Quinzieme Session de la 
Conference de La Haye de droit 
international prive 

CONFERENCE DE LA HAYE 
DE DROIT INTERNATIONAL PRIVE 

QUINZIEME SESSION 

ACTE FINAL 

La Haye, le 20 octobre 1984 

Acte final de Ia Quinzieme session 

Les soussignes ,  Delegues des Gouvernements de la Republique Fe
derale d 'Allemagne, de l' Argentine, de 1' Australie, de l' Autriche, de la 
Belgique, du Canada, de Chypre, du Danemark, de la Republique 
Arabe d'Egypte, de l'Espagile, des Etats-Unis d' Amerique, de Ia 
Finlande, de la France ,  de la Grece, de l'lrlande, d'lsrael, de l 'Italie, du 
Japon, du Luxembourg, de la Norvege, des Pays-Bas, de la Pologne, du 
Portugal, du Royaume-Uni de Grande Bretagne et d' Irelande du Nord, 
de Ia Suede, de la Suisse, du Suriname, de la Tchecoslovaquie, de Ia 
Turquie, de }'Uruguay, du. Venezuela et de la Yougoslavie, ainsi que le 
Representant du Gouvernement de Panama participant a titre d'Obser
vateur, se sont reunis a La Haye le 8 octobre 1984, sur invitation du 
Gouvernement des Pays-Bas, en Quinzieme session de Ia Conference de 
La Haye de droit international prive. 

A a suite des deliberations consignees dans les proces-verbaux, ils 
sont convenus de soumettre a !'appreciation de leurs Gouvernements : 

A Le projet de Convention suivant : 

CONVENTION RELATIVE A LA LOI APPLICABLE AU TRUST 
ET A SA RECONNAISSANCE 
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Les Etats signataires de la presente Convention, 

Considerant qu� le trust est une institu�ion caracteristique creee par 
les juridictions d'equite dans les pays de common law, adoptee par 
d'autres pays avec certaines modifications, 

Sont con venus d'etablir des dispositions communes sur la loi applica
ble au trust et de regler les problemes les plus importants relatifs a sa 
reconnaissance, 

Ont resolu de conclure une Convention a cet effet et d'adopter les 
dispositions suivantes : 

CHAPITRE PREMIER - CHAMP D' APPLICATION 

Article premier 

La presente Convention determine Ia loi applicable au trust et regit sa 
reconnaissance. 

Article 2 

Aux fins de Ia presente Convention, le terme «trust» vise les relations 
juridiques creees par une personne, le constituant - par acte entre vifs 
ou a cause de mort - lorsque des biens ont ete places sous le controle 
d'un trustee dans ! ' interet d'un beneficiaire ou dans un but determine. 

Le trust presente les caracteristiques suivantes : 

a les biens du trust constituent une masse distincte et ne font pas 
partie du patrimoine du trustee; 

b le titre relatif aux biens du trust est etabli au nom du trustee ou 
d'une autre personne pour le compte du trustee; 

c le trustee est investi du pouvoir et charge de !'obligation, dont il 
doit rendre compte, d'administrer, de gerer ou de disposer des biens 
selon les termes du trust et les regles particulieres imposees au trustee 
par la loi . 

Le fait que le constituant conserve certaines prerogatives ou que le 
trustee possede certains droits en qualite de beneficiaire ne s' oppose pas 
necessairement a ! 'existence d'un trust. 

Article 3 

La Convention ne s 'applique qu'aux trusts crees volontairement et 
dont Ia preuve est apportee par ecrit . 
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Article 4 

La Convention ne s'applique pas a des questions preliminaires rela
tives a la validite des testaments ou d'autres actes juridiques par lesquels 
des biens sont transferes au trustee. 

Article 5 

La Convention ne s' applique pas dans Ia mesure oil la loi determinee 
par Ie chapitre II ne conna1t pas I' institution du trust ou la categorie de 
trust en cause. 

CHAPITRE II - LOI APPLICABLE 

Article 6 
Le trust est regi par la loi choisie par le constituant. Le choix doit etre 

expres ou resulter des dispositions de l'acte creant le trust ou en appor
tant la preuve, iliterpretees au besoin a l 'aide des circonstances de la 
cause. 

Lorsque la loi choisie en application de l'alinea precedent ne conna1t 
pas 1 'institution du trust ou la categorie de trust en cause, ce choix est 
sans effet et la loi determinee par 1' article 7 est applicable. 

Article 7 
Lorsqu' il n'a pas ete choisi de loi, le trust est regi par la loi avec 

laquelle il presente les liens les plus etroits. 

Pour determiner la loi avec laquelle le trust presente les liens les plus 
etroits,  il est tenu compte notamment : 

a du lieu d'administration du trust designe par le constituant; 

b de la situation des biens du trust; 

c de la residence ou du lieu d'etablissment du trustee; 

d des objectifs du trust et des lieux oil ils doivent etre accomplis. 

Article 8 

La loi determinee par les articles 6 ou 7 regit la validite du trust, son 
interpretation, ses effets ainsi que !'administration du trust. 

Cette loi regit notamment : 

a Ia designation , Ia demission et la revocation du trustee, !'aptitude 
particuliere a exercer les attributions d'un trustee ainsi que la transmis
sion des fonctions de trustee; 
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b les droits et obligations des trustees entre eux; 

c le droit du trustee de del<�guer en tout ou en partie 1' execution de ses 
obligations ou l'exercice de ses pouvoirs; 

d les pouvoirs du trustee d'administrer et de disposer des biens du 
trust, de les constittier en suretes et d'acquerir des biens nouveaux; 

e les pouvoirs du trustee de faire des investissements; 

f Ies restrictions relatives a la duree du trust et aux pouvoirs de mettre 
en reserve les revenus du trust; 

g les relations entre le trustee et les beneficiaires, y compris la respon-
sabilite personnelle du trustee envers les beneficiaires; 

h la modification ou Ia cessation du tr1,1st; 

i la repartition des biens du trust; 

j !'obligation du trustee de rendre compte de sa gestion. 

Article 9 

Dans !' application du present chapitre, un element c;lu trust suscepti
ble d'etre isole, notamment son administration, peut etre regi par une 
loi distincte. 

Article 10 

La loi applicable a la validite du trust regit la possibilite de rem placer 
cette loi, ou Ia loi applicable a un elt�ment du trust susceptible d'etre 
isole, par une autre Ioi . 

CHAPITRE III - RECONNAISSANCE 

Article 11 
u n trust cree conformement a la loi determinee par le chapitre 

precedent sera reconnu en tant que trust. 

La reconnaissance implique au moins que les biens du trust soient 
distincts du patrimoine personnel du trustee et que le trustee puisse agir 
comme demandeur ou defendeur, ou compara.ltre en qualite de trustee 
devant un notaire ou toute personne exerc;ant une autorite publique. 

Dans la mesure oil la loi applicable au trust le requiert ou le pn!voit, 
cette reconnaissance implique tiotamment : 

a que les creanciers personnels du trustee ne puissent pas saisir les 
biens du trust; 
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b que les biens du trust soient separes du patrimoine du trustee en cas 
d' insolvabilite ou de faillite de celui-ci; 

c que les biens du trust ne fassent pas partie du regime matrimonial 
ni de la succession du trustee; 

d que la revendication des biens du trust soit permise, dans les cas ou 
le trustee, en violation des obligations resultant du trust, a confondu les 
biens du trust avec ses biens personnels ou en a dispose. Toutefois, les 
droits et obligations d;un tiers detenteur des biens du trust demeurent 
regis par la loi determinee par les regles de conflit du for. 

Article 12 
Le trustee qui desire faire inscrire dans un registre un bien meuble ou 

immeuble, ou un titre s'y rapportant, sera habilite a requerir I '  inscrip
tion en sa qualite de trustee ou de telle fa9on que ! 'existence du trust 
apparaisse, pour autant que ce ne soit pas interdit par la loi de l'Etat ou 
! ' inscription doit avoir lieu ou incompatible avec cette loi . 

Article 13 

Aucun Etat n' est tenu de reconna1tre un trust dont les elements 
significatifs, a }'exception du choix de la loi applicable, du lieu d'ad
ministration et de la residence habituelle du trustee, sont rattaches plus 
etroitement a des Etats qui ne connaissent pas ! ' institution du trust ou la 
categorie de trust en cause. 

Article 14 

La Convention ne fait pas obstacle a !'application de re:gles de droit 
plus favorables a la reconnaissance d'un trust. 

CHAPITRE IV - DISPOSITIONS GENERALES 

Article 15 
La Convention ne fait pas obstacle a 1 '  application des dispositions de 

la loi designee par les regles de conflit du for lorsqu'il ne peut etre 
deroge a ces dispositions par une manifestation de volonte, notamment 
dans les matieres suivantes : 

a la protection des mineurs et des incapables; 

b les effets personnels et patrimoniaux du mariage; 

c les testaments et la devolution des successions , specialement la 
reserve; 
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d le transfert de propriete et les sfiretes reelles; 

e la protection des cteanciers en cas d'insolvabilite; 

f la protection des tiers de bonne foi a d'autres egards. 

Lorsque les dispositions du paragraphe precedent font obstacle a la 
reconnaissance du trust, le juge s'efforcera de donner effet aux objectifs 
du trust par d'autres moyens juridiques. 

Article 16 

La Convention ne porte pas atteinte aux dispositions de la loi du for 
dont }'application s'impose meme aux situations internationales queUe 
que soit la loi designee par les regles de conflit de lois . 

A titre ex�eptionnel, il peut egalement etre donne effet aux regles de 
meme nature d'un autre Etat qui presente avec I' objet du litige un lien 
suffisamment etroit. 

Tout Etat contractant pourra declarer, pa:r une reserve, qu'il n'appli
quera pas la disposition du deuxieme alinea du present article . 

Article 1 7  

Au sens d e  la Convention, l e  terme <<loi>> designe les regles de droit en 
vigueur dans un :Etat a !'exclusion des regles de conflit de lois . 

Article 18 

Les dispositions de la Convention peuvent etre ecartees si leur appli
cation est manifestement incompatible avec 1' ordre public. 

Article 19 

La Convention ne porte pas atteinte a la competence des Etats en 
matiere fiscale. 

Article 20 

Tout Etat contractant pourra, a tout moment, declarer que les dispo
sitions de la Convention seront etendues aux trusts crees par une deci
sion de justice. 

Cette declaration sera notifiee au Ministere des Affaires Etrangeres 
du Royaume des Pays-Bas et prendra effet le jour de la reception de cette 
notification. 

� article 31 est applicable par analogie au retrait de cette declaration. 
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Article 21 

Tout Etat contractant pourra se reserver le droit de n'appliquer les 
dispositions du chapitre III qu'aux trusts dont Ia validite est regie par la 
loi d'un Etat contractant. 

Article 22 

La Convention est applicable quelle que soit la date a laquelle le trust 
a ete cree. 

Toutefois, un Etat contractant pourra se reserver le droit de ne pas 
appliquer la Convention a un trust cree avant la date de ! 'entree en 
vigueur de la Convention pour cet Etat. 

Article 23 

A l'effet de determiner la loi applicable selon Ia Convention, 
lorsqu'un Etat comprend plusieurs unites territoriales dont chacune a 
ses propres regles en matiere de trust, toute reference a la loi de cet Etat 
sera consideree comme visant la loi en vigueur dans !'unite territoriale 
concernee. 

Article 24 

Un Etat dans lequel differentes unites territoriales ont leurs propres 
regles de droit en matiere de trust n'est pas tenu d'appliquer la Conven
tion aux conflits de lois interessant uniquement ces unites territoriales . 

Article 25 

La Conventiop ne deroge pas aux instruments internationaux aux
quels un Etat contractant est ou sera Partie et qui contiennent des 
dispositions sur les matieres reglees par la presente Convention . 

CHAPITRE V - CLAUSES FINALES 

Article 26 

Tout Etat, au moment de la signature, de la ratification, de } 'accepta
tion, de !'approbation ou de radhesion, ou au moment d'une declara
tion faite en vertu de I' article 29, pourra faire les reserves prevues aux 
articles 16, 21 et 22. 

Aucune autre reserve ne sera admise. 
Tout Etat contractant pourra, a tout moment, retirer une reserve qu 'il 

aura faite; l'effet de Ia reserve cessera le premier jour du troisieme mois 
du calendrier apres la notification du retrait. 
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Article 27 

La Convention est ouverte a la signature des Etats qui etaient Mem
bres de Ia Conference de La Haye de droit international prive lors de sa 
Quinzieme session. 

Elle sera ratifiee, acceptee ou approuvee et les instruments de ratifica
tion, d'acceptation ou d'approbation seront deposes aupres du Minis
tere des Affaires Etrangeres du Royaume des Pays-Bas . 

Article 28 

Tout autre Etat pourra adherer a la Convention apres son entree en 
vigueur en vertu de l' article 30, alinea premier. 

einstrument d'adhesion sera depose aupres du Ministere des Af
faires Etrangeres du Royaume des Pays-Bas . 

:Vadhesion n'aura d'effet que dans les rapports entre l'Etat adherant 
et les Etats contractants qui n'auront pas eleve d'objection a son encon
tre dans les douze mois apres la reception de la notification prevue a 
!'article 32. Une telle objection pourra egalement etre elevee par tout 
Etat Membre au moment d'une ratification, acceptation ou approba
tion, de la Convention, ulterieure a !'adhesion. Ces objections seront 
notifiees au Ministere des Affaires Etrangeres du Royaurrie des Pays
Bas. 

Article 29 

Un Etat qui comprend deux ou plusieurs unites territoriales dans 
lesquelles des systemes de droit differents s'appliquent pourra, au mo
ment de Ia signature, de la ratification, de I' acceptation, de Papproba
tion ou de !'adhesion, declarer que Ia presente Convention s'appliquera 
a toutes ses unites territoriales ou seulement a l'une ou a plusie'urs 
d'entre elles, et pourra a tout moment modifier cette declaration en 
faisant une nouvelle declaration. Ces declarations seront notifiees au 
Ministere des Affaires Etrangeres du Royaume des Pays-Bas et indi
queront expressement les unites territoriales auxquelles la Convention 
s' applique. 

Si un Etat ne fait pas de declaration en vertu du present article, la 
Convention s'appliquera a !'ensemble du territoire de cet :Etat. 

Article 30 

La Convention entrera en vigueur le premier j our du troisieme mois 
du calendrier apres le depot du troisieme instrument tle ratification, 
d 'acceptation ou d'approbation prevu par I' article 27 . 
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Par la suite, la Convention entrera en vigueur : 

a pour chaque Etat ratifiant, acceptant ou approuvant posterieure
ment, le premier j our du troisieme mois du calendrier apres le depot de 
son instrument de ratification, d'acceptation ou d'approbation; 

b pour tout Etat adherant, le premier jour du troisieme mois du 
calendrier apres I' expiration du delai vise a I' article 28; 

c pour les unites territoriales auxquelles la Convention a ete etendue 
conformement a !'article 29, le premier jour du troisieme mois du 
calendrier apres Ia notification visee dans cet article. 

Article 31 

Tout Etat contractant pourra denoncer la presente Convention par 
une notification formelle adressee par ecrit au Ministere des Affaires 
Etrangeres du Royaume des Pays-Bas, depositaire de la Convention. 

La denonciation prendra effet le premier jour du mois suivant I' ex
piration d'une periode de six mois apres la date de reception de la 
notification par le depositaire, ou a toute autre date ulterieure specifiee 
dans Ia notification. 

Article 32 

Le Ministere des Affaires Etrangeres du Royaume des Pays-Bas noti
fiera aux Etats Membres de la Conference, ainsi qu'aux Etats qui auront 
adhere conformement aux dispositions de !'article 28 : 

a Ies signatures, ratifications, acceptations et approb.ations visees de 
l' article 27; 

b la date a laquelle Ia Convention entrera en vigueur conformement 
aux dispositions de I' article 30; 

c les adhesions et les objections aux adhesions visees a I' article 28 ; 

d les extensions visees a l'article'29; 

e les declarations visees a I' article 20; 

f les reserves ou les retraits de reserve prevus a I '  article 26; 

g les denonciations visees a I' article 3 1 . 

En foi de quoi, les soussignes, dfiment autorises, ont signe la presente 
Convention. 

Faite a La Haye, le 19 , en francais et en anglais, Ies deux 
textes faisant egalement foi,  en un seul exemplaire, qui sera depose dans 
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les archives du Gouvernement du Royaume des Pays-Bas et dont une 
copie certifiee conforme sera remise, par la voie diplomatique, a chacun 
des Etats Membres de la Conference de La Haye de droit international 
prive lors de sa Quinzieme session. 

B Les Decisions suivantes sur les matii�res a porter a l 'ordre du jour de 
Ia Conference : 

La Quinzieme session, 

Se fondant sur les propositions et suggestions emises au sein de la 
Premiere commission : 

1 Decide d' inscrire a l'ordre du jour des travaux de la Seizieme session 
I' elaboration d'une convention sur la loi applicable aux successions et 
charge le Secretaire general de convoquer une Commission speciale a cet 
effet. 

2 Invite le Bureau Permanent a entreprendre des etudes exploratoires 
- sur la loi applicable aux contrats de transport, 
- sur la question de la loi applicable a Ia concurrence deloyale, 
- sur les conflits de competences provoques par I '  application extraterti-
toriale des lois sur la concurrence et d' autres lois de regulation economi
que, 
- sur les conflits de lois provoques par le flux transfrontiere de donnees, 
en liaison avec les organisations internationales concernees, notam
rnent Ia Commission des Nations Unies pour le droit commercial inter
national ( CNUDCI), 
- sur l'opportunite d'une revision de la Convention de La Haye du 25 
novembre 1965 sur les accords d'election de for, notamment pour 
garantir la reconnaissance et !'execution des decisions. 

3 .  Decide de maintenir a l'ordre du jour des travaux futurs de la 
Conference la question de Ia loi applicable aux obligations contrac
tuelles et de laisser au Secretaire general le soin de decider de la reunion 
eventuelle d'un groupe de travail charge d'explorer le sujet. 

4. Decide en outre de maintenir a l 'ordre du jour de& travaux futurs de 
la Conference 
- 1' eHtboration d'une convention sur la loi applicable aux effets de 
commerce, en tenant compte notamment de I' avancement des travaux 
entrepris au sein de la CNUDCI, 
- l'etude de la loi applicable aux contrats de licence et de savoir-faire, 
en liaison avec les organisations internationales concerhees et notam
ment !'Organisation mondiale de la propriete intellectuelle (OMPI). 
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5 .  a Charge le Secretaire general de convoquer une Commission spe
ciale sur le fonctionnement de la Convention de La Haye du 18 mars 
1970 sur ! 'obtention des preuves a l'etranger en matiere civile ou com
merciale; 

b Decide de confier a cette Commission speciale le soin de proceder 
a un echange de vues sur la possibilite d'une cooperation inten1ationale 
en matiere de preuves a propos de questions relevant du droit de la 
concurrence; 

c Decide enfin de confier a cette Commission speciale le soin de 
proceder a un echange de vues sur la possibilite d'utiliser la Convention 
de 1970 pour }'obtention de preuves a l'etranger dans le cadre de 
procedures d'arbitrage et charge par ailleurs le Secretaire general de 
reunir toutes informations utiles au pres d'organisations intern.ationales
ou d'organismes specialises en matiere d'arbitrage. 

Fait a La Haye, le vingt octobre mil neuf cent quatre-vingt-quatre, en 
un seul exemplaire qui sera depose dans les archives du Bureau Perma
nent et dont une copie certifiee conforme sera remise a chacun des 
Gouvernements representes a la Quinzieme session de la Conference. 
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(See page 35) 

PRELIMINARY REPORT OF TilE SASKATCHEWAN 
COMMISSIONERS ON PROTECTION OF PRIVACY: TORT 

I .  BACKGROUND 

The report of the Ad Hoc Committee on Protection of Privacy 
(Proceedings of the Conference of Commissioners on Uniformity of 
Legislation in Canada, 1971) set out the perceived threat to privacy in 
the following terms: 

The rapidly developing use of computers and other elec
tronic devices by both public and private enterprise has in 
recent years generated a growing concern for the survival of 
the individual as a g�nuinely free and independent member 
of society. In particular, many lawyers, sociologists, philos
ophers and psychologists have expressed intense concern as 
to the effect that the widespread use of the technology may 
have on what is described as "the right to privacY,' 

Concern about privacy, of course, antedates the rise of computer 
technology and electronic surveillance. In some contexts, the common 
law has long protected privacy rights - primarily through actions for 
trespass, n�isance and defamation. But in the opinion of most observ
ers, the common law has not been able to adapt rapidly enough to the 
increased pressure on privacy rights created by technological change. 

The Uniform Law Conference has considered protection of privacy in 
several contexts since 1971 (see Schedule I). The proceedings of the 
Conference have identified four principal areas of concern, which 
adequately summarize the nature of the threat to privacy in a contempo
rary context: 

1 .  Electronic surveillance. 

2. Gathering and dissemination of information in private data 
banks. 

3 .  Gatherin.g and dissemination of information in public data 
banks, and 

4. Activities of private investigators, industrial espionage agents, 
etc. 

The pr9ceedings of the annual Conferences indicate the · efforts al
ready made by the Commissioners to come to grips with the threat to 
privacy. In addition, considerable literature on the protection of privacy 
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has accumulated in recent years. Of particular note in this regard is the 
Ontario Royal Commission on the Protection of Privacy (1980). It 
should now be possible for the Conference to bring together the various 
threads of the research which has been conducted. This memorandum 
proposes a basic approach to further work in the area designed to 
produce acceptable uniform legislation. 

II. LEGISLATIVE APPROACHES 

The work of the Commissioners since 1971 and the literature on the 
protection of privacy suggests two basic approaches. First, what might 
be described as the "piecemeal" approach might be adopted. For the 
most part , this has been the nature of the legislative response to the 
perceived increase in the threat to privacy in recent years . Credit report
ing legislation, intended to provide protection for the public in regard to 
the largest private data bank currently in existence, has been adopted in 
most provinces. The federal Privacy Act has been adopted to provide 
regulation of public data banks maintained by the Federal Government 
and its agencies . Specific provisions in various legislation are intended 
to provide protection of privacy in regard to information gathered 
under the legislation --'- for example, access to medical records gathered 
pursuant to

.
provincial Medicare legislation is limited by the enactments 

authorizing collection of the information. 

On the other hand, what might be described as a "broad brush" 
approach also has its proponents . Three provinces , Saskatchewan, 
British Columbia and Manitoba have adopted Privacy Acts (see the 
Draft Protection of Privacy Act prepared by the Saskatchewan Com
missioners, Proceedings of the Conference of Commissioners on Uni
formity of Legislation in Canada, 1972). These Acts provide a broad 
definition of invasions of privacy, and make such invasions actionable 
in tort. The Saskatchewan Act is discussed, with reference to the legisla
tion in the other two provinces, in detail in Schedule I I .  

It will be noted that on a number of occasions since 1971, the 
Commissioners have considered both the provincial Privacy Acts and 
legislative initiatives relating to specific problem areas such as credit 
reporting. 

Both of the approaches to protection of privacy outlined above have 
strengths and weaknesses . The piecemeal approach has the advantage 
of making it possible to tailor protections to specific situations. The 
threat to privacy proposed by release of inaccurate, outdated or irrele
vant information by credit reporters obviously requires a different 
regulatory approach than the problems created by release of informa-
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tion from Medicare data banks. On the other hand, the ubiquitous 
nature of information gathering in a computer age makes it difficult for 
legislation to keep abreast of new potential threats to privacy. There is 
an inevitable time lag between new technology and legislative action. 

Recognition of invasions of privacy as a tort has the advantage that 
broad protection can be provided which is adaptable to changing tech
nology. On the other hand, definition of such a tort is difficult. Obvi
ously, a general Privacy Act cannot provide rules adapted to specific 
types of data banks. Any definition of invasion of privacy must be cast 
in such general terms that its application in specific cases will be 
problematic. In this context, it is perhaps significant that there are no 
reported cases under the Saskatchewan and Manitoba Privacy Acts, and 
only three reported decisions under the British Columbia Act. 

An adequate approach to protection of privacy requires legislative 
initia�ives both in regard to regulation of specific matters which may 
threaten privacy, and extension of the general tort remedy. 

Ill . PROPOSALS 

1 .  The Conference should consider as its main and immediate objec
tive, . adoption of a Uniform Privacy Act. 

The Uniform Act should, like the existing legislation in Saskatche
wan, Manitoba and British Columbia, recognize a tort of invasion of 
privacy. However, consideration should be given to enhancing the legis
lation to make it more workable in practice. Three problems in the 
existing legisl�tion should be addressed. 

First, the definition of invasion of privacy should be refined. Broad 
definition, subject to various exceptions, such as is contained in the 
existing legislation should be retained. llowever,it should be possible to 
identify some types of invasion of privacy with enough specificity to 
ensure that such invasions will be actionable. One of the primary 
reasons why more actions have not been taken under the existing Pri
vacy Acts is the difficulty in interpreting the scope of the protection 
provided by the broad definitions contained in the Acts. 

Second, the nature of the remedy should be set out more clearly in the 
legislation. Although invasions of privacy are actionable without proof 
of damage uner the existing legislation, the legislation provides no 
mechanism for determining appropriate levels of damages . Some po
tential plaintiffs may have been deterred by an apprehension that only 
nominal damages will be awarded. Such possibilities as express provi-
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sions for punitive damages, or the award of minimum damages might be 
considered . 

Third, procedural changes may make actions under the legislation 
more attractive. Such matters as creation of a "privacy ombudsman" , 
or involvement of Human Rights Commissions in investigations of 
complaints about invasions of the right to privacy might be considered. 

2. Later on, the Conference might consider adoption of Uniform 
Acts relating to specific areas in which invasion of privacy is an issue. 

The advantages of uniform credit reporting legislation, for example, 
are obvious . At present, credit reporting legislation differs considerably 
from province to province, although the data banks used by credit 
reporters are national or even international. In the course of preparing 
the uniform legislation, the Commissioners could consider new devel
opments in technology which may have rendered the "first generation" 
of credit reporting legislation inadequate . Attention should also be 
directed to other private data bases. For example, in recent years estab
lishment of "Tenant Check" data bases in some Canadian cities has 
been a controversialtopic. Experience in the United States suggests that 
such data bases create problems similar to those whieh existed when 
credit reporting was unregulated. It may be possible to encompass more 
private data bases in the scope of credit or information reporting 
legislation. 

Uniform legislation relating to the regulation of public data bases 
should also be considered. The federal Privacy Act may provide a 
model, or at least a starting point. The possibility of uniform provision 
relating to specific public data bases should also be considered. For 
example, a uniform provision relating to disclosure of "medicare infor
mation" would probably be useful. 

Finally, other topics can be identified. For example, regulation of 
private investigators and a review of the Criminal Code provisions 
relating to electronic surveillance should be part of the project. 

SCHEDULE I 

UNIFORM LAW CONFERENCE OF CANADA 

Status of Protection of Privacy Report 

1 .  52nd Annual Meeting - 1970 

the issue of protection of privacy was brought to the Confer
ence's attention by a Committee of the House of Commons. 
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the Conference was advised that thjs area would be a large 
undertaking and the assistance of law reform bodies would be . . 
needed. 

it was resolved to request the Minister of Justice to work with 
law reform bodies and to make a report outlining where law, 
uniform or otherwise, was needed. It was hoped a report could 
recommend to the Conference matters of policy to be included 
in a Uniform Act. 

a committee was established to gather .materials on privacy. The 
committee was to report in 1971 . 

2. 53rd Annual Meeting - 1971 

the report of the Special Committee on Privacy was presented. 
The report 01,1tlined the areas for provincial legislation-tort law; 
licensing provisions, consumer protection, and credit bureau 
reporting. 

the subjects were divided amongst the Commissioners. The tort 
aspect of protection of privacy was given to Manitoba, Sas
katchewan and British Columbia. This committee was to 
present a report and bill in 1972. 

a paper on background materials was produced. It can be found 
at page 262 of the Proceedings. 

3. 54th Annual Meeting - 1972 

the Saskatchewan Commissioners presented a draft Protection 
of Privacy Act. This Act and the commentary from Manitoba 
and British Columbia were reproduced in the minutes and are to 
be found at page 202 of the Proceedings. 

it was resolved that Nova Scotia should look at defining privacy 
in relation to the tort of invasion and was requested to make a 
new draft. 

4. 55th Annual Meeting - 1973 

- the report of Nova Scotia was ptit over unti1 1974. 

5. 56th Annual Meeting - 1974 

- the report of Nova Scotia was put over until 1975 . 

6. 57th Annual Meeting - 1975 

the report of Nova Scotia was put over unti1 1976. 
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7 .  58th Annual Meeting - 1976 

Nova Scotia presented its report on Protection of Privacy: Tort. 

the report recommended a new draft Act be prepared. The 
report is to be found at page 240 of the Proceedings. 

it was resolved that Nova Scotia and Quebec prepare a draft for 
consideration at the 1977 meeting. 

8 .  59th Annual Meeting - 1977 

the report of N.S.  on the Protection of Privacy: Tort, was 
presented and adopted. A copy of this report which contains a 
draft Act is to be found at page 380 of the Proceedings . 
it was resolved that the draft Act be referred to a committee 
composed of Nova Scotia, New Brunswick, Prince Edward 
Island and Newfoundland for study and recommendations for 
1978. 

9 .  60th Annual Meeting - 1978 

the committee of Nova Scotia, New Brunswick, Prince Edward 
Island and Newfoundland presented its report. The report in
cluded a draft Act and this report is to be found at page 262 of 
the Proceedings . 

it was resolved that the draft Act be referred to a committee of 
Nova Scotia, Quebec and Ontario to consider policy matters 
discussed at the meeting and to prepare a new draft Act. 

10. 6lst Annual Meeting - 1979 

the report of the committee of Nova Scotia, Quebec and On
tario was presented and the report was adopted. In brief, the 
report suggested that the principles and policies behind privacy 
legislation were not as yet determined and these matters had to 
be solved prior to dealing with the draft Act. In addition, the 
report suggested that the Conference wait for the release of the 
Ontario Royal Commission on Privacy. 

it was therefore resolved that the committee of Nova Scotia, 
Ontario and Quebec be continued and that the committee con
sider the policy and principles concerning a Privacy Act. A 
report was to be presented at the 1980 meeting. 

1 1 . 62ndAnnual Meeting - 1980 

the committee of Nova Scotia, Ontario and Quebec was contin
ued and would report in 1981 . 
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12 .  63rd Annual Meeting - 1981 

the report of Nova Scotia, Ontario and Quebec was received and 
adopted. The report stated that the Ontario Royal Commission 
on Privacy was now published and therefore with the availabil., 
ity of more material , further study was required. 

the Special Committee of Nova Scotia, Ontario and Quebec was 
continued to consider the principles and policies to be incorpo
rated into the Act .  The committee was to report in 1982. 

1 3 .  64th Annual Meeting - 1982 

- the report on the Protection of Privacy: Tort was deferred until 
1983 . 

14. 65th A nnual Meeting - 1983 

there was some discussion on the desirability of keeping this on 
the agenda. The Saskatchewan Commissioners agreed to study 
the matter further and report back in 1984. 

1 5 .  66th Annual Meeting - 1984 

- the report of Saskatchewan was put over until l985 . 

SCHEDULE II 

PRELIMINARY REPORT ON THE 
SASKATCHEWAN PRIVACY ACT 

by 
Linda Charlton 

I. INTRODUCTION 

Privacy interests such as the interest of "being left alone" are appar
ently highly valued in Canadian society and yet such interests are 
imperfectly protected by the common law. Remedies for trespass, nui
sance, battery, false imprisonment and defamation provide some pro
tection for privacy interests but there may be some instances of 
unreasonable intrusions into one's personal sphere or misappropria
tions of one's name or picture or unreasonable disclosures of private 
facts that do not fall within the recognized causes of action and thus go 
unprotected at common law. The general privacy protection legislation 
enacted by British Columbia, Manitoba and Saskatchewan attempt to 
fill these gaps in the common law by creating the statutory tort of 
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invasion of privacy. As well, there may be a right of action for invasion 
of privacy under Article 1053 of the Quebec Civil Code. 

Twentieth century life is accompanied by increasing concerns about 
invasions of privacy through abuses of electronic surveillance and 
misuse of personal information systems. The federal government has 
sought to control abuse of electronic surveillance by enacting the Pro
tection of Privacy Act, S.C. 1973-74, c. 50, consisting of amendments 
to the Criminal Code, the Crown Liability Act and the Official Secrets 
Act. The effect of these amendments is to create criminal sanctions for 
the unlawful surveillance of private communications and to provide a 
civil remedy for unlawful interception or disclosure of private commun
ications by a Crown servant. 

The threat to privacy posed by personal information systems may 
need specific regulation rather than reliance upon a personal right of 
action. An example of such regulation is the Saskatchewan Credit 
Reporting Agencies Act, R.S.S .  1978, c .  44, which provides fm: the 
licensing of such agencies and regulates the disclosure of information, 
the contents of personal reports, the access of the subject of the report 
to the information and the manner of dealing with information dis
puted by the subject. 

The federal Privacy Act, S.C. 1980-81-82, c. 1 1 1 ,  sched. II ,  is an 
example of an attempt to regulate the collection, retention and disclo
sure of personal information by federal government institutions . Along 
with the need to regulate the collection and disclosure of personal 
information, there is a corresponding interest in having access to infor
mation contained in personal data systems by the subjects. The federal 
Privacy Act provides that an individual has a right to access to informa
tion about himself or herself under the control of a government institu
tion and the right to request corrections to the information. 

Ha�ing briefly outlined the range of concerns raised in the area of 
protection of privacy, this preliminary report will examine the Saskatch
ewan Privacy Act, R.S.S.  1978, c. P-24 with reference to similar legisla
tion in other jurisdictions and will examine the statutory provisions the 

federal government has made in an effort to protect privacy interests by 
way of regulation of data collection or by imposing criminal sanctions. 

II .  PROVINCIAL PRIVACY LEGISLATION 

The enactment of the Saskatchewan Privacy Act (R.S.S. 1978, c. P-
24) in 1974 followed the enactment of similar legislation in British 
Columbia in 1 968 (Privacy Act, R.S.B.C. 1979, c. 336) and in Mani-
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toba in 1970 (Privacy Act, C.C.S.M.,  c. P. l25). It is evident from the 
phraseology that the Saskatchewan statute adopted portions of its 
earlier counterparts. 

The Saskatchewan Privacy Act creates a tort, actionable without 
proof of damage, for a person to violate the privacy of another, wilfully 
and without claim of right (section 2). The same description of the tort 
is used in the British Columbia statute (section (l)) while under the 
Manitoba legislation the tort is committed where a person substantially, 
unreasonably and without claim of right violates the privacy of another 
person (section 2) and such tort is actionable without proof of damage. 
Thus, while under the Saskatchewan and British Columbia statutes the 
invasion, to be actionable, must be wilful, under the Manitoba legisla
tion the invasion is actionable even if the defendant is merely negligent. 
This is evidence from the use of the word "unreasonably" in section 2 
and by the inClusion of the following defence in section 5, C.C.S.M. ,  
c. P. l25: "that the defendant, having acted reasonably in that regard, 
neither knew or should reasonably have known that the a�t, conduct or 
publication constituting the violation would have violated the privacy 
of any person". 

None of the three statutes expressly define '�privacy". However, sec
tion 6(1) of the Saskatchewan statute and section 1 (2) of that of British 
Columbia, set an objective standard for the nature and degree of 
privacy a person is entitled to, namely, "that which is reasonable in the 
circumstances, due regard being given to the lawful interests of others". 
Section 6(2) of the Saskatchewan Privacy Act further expands the 
functional approach to determining whether any act, conduct or publi
cation constitutes a violation of privacy by enumerating certain factors 
to be considered. These include the nature, incidence and occasion of 
the alleged invasion; any relationships, domestic or otherwise, between 
the parties; the effect of the alleged invasion on the health and welfare 
or social, business or financial position of the person, his family or 
relatives; and the conduct of the parties before and after the alleged 
invasion, including any apology or offer of amends by the defendant. 
The British Columbia statute follows the same approach but lists only 
the first two of the above factors. in section 1 (3). The Manitoba statute 
provides less guidance for a court in determining whether or not there 
has been an actionable violation of privacy. It merely states that the 
invasion must be substantial and unreasonable (section 2). The ap
proach adopted by the Manitoba Privacy Act in section 4 is to consider 
the factors set out in section 6 of the Saskatchewan statute (with one 
addition - section 4(2)(d) as factors in assessing damages, not as 
factors in determining the fact of an invasion of privacy. This difference 
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in approach may be of little practical significance to the final result 
where the relief sought is damages . It is theoretically significant where 
an injunction is the relief sought. 

Section 3 of the Saskatchewan Privacy Act sets out examples of 
conduct that, if performed without lawful consent; express or implied, 
is prima facie evidence that there has been a violation of privacy. The 
corresponding provisions in the legislation of British Columbia (section 
1 (4)) and of Manitoba (section 3) merely state that "privacy" "may be 
violated" by the methods . mentioned. Thus, the Saskatchewan provi
sion is more helpful to a plaintiff in establishing his or her case. 

The examples mentioned in the Saskatchewan legislation include 
auditory or visual surveillance by any means; listening to or recording 
conversations or listening to or recording messages passing by means of 
telecommunications other than as a lawful party thereto; use of a 
person's name, likeness or voice for purposes of the user's gain (e.g. 
advertising property or services) where the person is identified or identi
fiable and it was intended to exploit the name or likeness of the person; 
and the use of letters , diaries or other personal documents of a person. 
The examples set out in section 3 of the Manitoba Privacy Act are 
essentially the same. The British Columbia Privacy Act in section 1 (4) 
mentions "eavesdropping or surveillance" as possible invasions of pri
vacy and section 3 creates a separate tort of misappropriation of the 
name or portrait of another. This provision is more detailed than the 
Saskatchewan and Manitoba provisions in setting out what does and 
does not constitute such a tort in various circumstances including the 
case of identical or easily mistaken names; the use of a person's portrait 
in a picture of a group or gathering or the use of a name or portrait in 
promoting a newspaper or broadcast. 

The Saskatchewan Privacy Act, in section 4, specifies situations or 
circumstances where an act, conduct or publication does not constitute 
an invasion of privacy. These include instances where the act, conduct 
or publication in question was: expressly or impliedly consented to by a 
person so entitled; incidental to the lawful defence of person or prop
erty; authorized or required by law; or was that of a peace officer in the 
course and within the scope of duty and where such "action was neither 
disproportionate to the gravity of the matter being investigated nor 
committed in the course of trespass". There is a further exception for 
persons engaged in news gathering for any newspaper or paper contain
ing public news or for a broadcaster licensed by the Canadian Radio
Television Commission where the act, conduct or publication was 
reasonable in the circumstances and was necessary for or incidental to 
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ordinary news gathering activities. Further, a publication of any matter 
is not a violation of privacy where there were reasonable grounds for 
belief that the matter published was of public interest or was fair 
comment on a matter of public interest or the publication was privileged 
in accordance with the law of defamation. The protection of this 
provision does not apply where the act or conduct, by which the matter 
published was obtained, was itself a violation of privacy. 

Neither the British Columbia nor the Manitoba legislation exempt 
the actions of persons engaged in news gathering from liability for 
invasion of privacy as does the Saskatchewan statute. The British 
Columbia and Manitoba statutes enumerate the other defences found in 
the Saskatchewan statute with some differences in wording. For in
stance, the defence of a person or property exception in the Manitoba 
statute (sectionS( c)) also excuses conduct that was reasonably necessary 
to the exercise or protection of "other interests of the defendant or any 
other person by whom the defendant was instructed or for whose 
benefit" the defendant committed the impugned act, conduct or publi
cation. The term "other interests" is so broad as to convey the idea that 
any interest of the defendant (including the right to privacy) weighs 
more heavily than the right to privacy of the plaintiff. Under the 
Manitoba legislation (section 5(e)) the actions of peace and public 
officers, to be excused, must meet the further requirement of being 
"reasonably necessary in the public interest" in addition to the require
ments found in the corresponding Saskatchewan provision. This gives 
the appearance of specifying a narrower defence than under the Sas
katchewan legislation. In practice, it is arguable, at least, that actions of 
peace or public officers in the scope of their duties are usually in the 
public interest. 

Section 5(f) of the Manitoba Privacy Act provides a defence where 
the publication of a matter is believed on reasonable grounds to be " in 
the public interest" rather than the wording in the corresponding Sas
katchewan provision of "of public interest and fair comments". Under 
the Manitoba provision, fair comment is a defence but this is not 
dependant upon the defendant's belief. Under the British Columbia 
statute, the publication of a matter, to be excused, must be "of public 
interest or fair comment" regardless of the defendant's belief. Thus, on 
its face, the Saskatchewan defence appears to be broader than the 
Manitoba or British Columbia provisions. However, the phrase "rea
sonable grounds" in the Saskatchewan provision injects an objective 
element. There remains the significant difference in wording between 
"in th� public interest" and "of public interest" with the former imply
ing a narrower defence than the latter. 
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By section 7 of the Saskatchewan Privacy Act, the court is granted 
broad remedial powers including the discretion to award damages; grant 
an injunction; order an accounting of profits that have accrued or may 
accrue in consequence of the violation; order the delivery to the plain
tiff of all articles or documents that hav�e come into defendant's posses
sion as a result of the invasion or grant any other relief that appears 
necessary. The provision in the Manitoba Act (Section 4(1 )) includes the 
remedies of damages, injunction, an accounting of profits or one or 
more of those things . The British Columbia legislation has no similar 
provision. 

Section 8(1) of the Saskatchewan statute provides that the right of 
action and remedies under the act are in addition to any other right of 
action or remedy. However, the damages awarded for a violation of 
privacy in an action under the Act may be considered in assessing 
damages in other proceedings arising out of the same act, conduct or 
publication . Section 6 of the Manitoba statute is to the same effect. 

An action for violation of privacy under the Saskatchewan Act must 
be instituted in the Court of Queen's Bench (section 5). A similar 
provision is found iii the British Columbia legislation, that is, that the 
action be commenced in the superior court of the province. 

In evaluating this provision, one may ask whether or not the cost of 
litigation in the Court of Queen's Bench, relative to the level of damages 
likely to be awarded in such cases, seriously hinders the effectiveness of 
the Privacy Act in protecting privacy interests . In this regard, it is 
relevant to note that there are no reported cases under the Saskatchewan 
Privacy Act, although the statute was judicially considered in R. v. 
Gibson, [ 1976] 6 W.W.R. 484. There are no reported cases under the 
Manitoba Privacy Act and only three under the �ritish Columbia 
Privacy Act (Davis v. McArthur, [ 1971 ]  2 W.W.R. 142; Belzberg v. 
B. C. T. V. Broadcasting System Ltd. , [ 198 1 ]  3 W. W.R. 85; Wooding v. 
Little, [ 1982], 24 C.C.L.T. 37). 

Various alternatives to exclusive Queen's Bench Court jurisdiction 
over invasion of privacy actions have been suggested, such as giving 
concurrent jurisdiction to Small Claims Courts (Provincial Court) and/ 
or creating a privacy ombudsman or tribunal . (See: Burns, The Law and 
Privacy: The Canadian Experience, [ 1976] 54 Can. Bar Rev. 1 at 63). 
Unlike the British Columbia and Manitoba legislation, section 9 of the 
Saskatchewan statute speCifies the limitation period as two years from 
the discovery of the alleged violation. 

The Saskatchewan statute provides that the death of the person 
whose privacy allegedly has been violated extinguishes the right to 
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action (section 10). Section 5 of the British Columbia statute is to the 
same effect. The Manitoba statute has no corresponding provision. 

By section 11 of the Saskatchewan Privacy Act, the Crown is bound 
by the Act. Arguably, by virtue of this provision, an institution of the 
provincial government could be held liable for disclosure of personal 
information under its control. This would afford some protection of 
privacy to individuals who choose to take advantage of the right of 
action provided by the statute but the right of action is not reinforced by 
any regulatory framework as in the case of the federal Privacy Act, S.C. 
1980-81-82, c. 111,  sched. I I  (discussed below). 

The Manitoba legislation has several additional provisions .  Section 7 
provides that no evidence obtained by virtue or in consequence of a 
violation of priv�;�.cy in respect of which an action may be brought under 
the Act is admissible in any civil proceedings. Section 8 makes provision 
for the paramountcy of the Privacy Act over other provincial legislation 
where there is any violation of privacy of any person and in the event of 
conflict with another provincial statute. 

In passing, it may be mentioned that Article 1053 of the Quebec Civil 
Code may provide a basis for a right of action for invasion of privacy in 
Quebec. It provides: 

Every person capable of discerning right from wrong is 
responsible for the damage by his fault to another, whether 
by positive act, imprudence, neglect or want of care. 

III. PROTECTION OF PRIVACY INTERESTS BY FEDERAL 
LEGISLATION 

The Protection of Privacy Act, S.C. 1973-74, c. 50, consisting of 
amendments to the Criminal Code, R.S.C. 1970, c. 34 as am. ,  the 
Crown Liability Act, R.S.C.  1970, c. C-38 and the Official Secrets Act, 
R.S.C. 1970, c. 0-3, protect privacy in specific ways by 'regulating the 
use (by the statute and others) of electronic eavesdropping devices and 
the seizure of private communications during investigations . 

The amendments to the Criminal Code create offences relating to the 
interception by electromagnetic, mechanical or other devices of private 
communications (section )78. 11); the unlawful disclosure of private 
communications (section 178.20) and the possession of any device 
primarily useful for the interception of private communications (sec
tion 178. 18). By section 178.21, a court may, upon the application of the 
aggrieved person, award punitive damages of up to $5,000.00 upon 
conviction of the defendant of unlawful interception or disclosure of 
private communications . These amendments also establish the rules for 
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obtaining authorization for the interception of private communications 
in investigating certain offences and the rules regarding the admissibil
ity of evidence of intercepted communications and evidence obtained as 
a result of an interception. 

The amendments to the Crown Liability Act provide for the civil 
liability of the Crown in circumstances where a private communication 
is unlawfully and intentionally intercepted or disclosed by a servant of 
the Crown acting in the course of his or her duty (section 7). The Crown 
may also be liable for punitive damages up to $5,000.00 to each person 
suffering a loss but no such award will be made where an order for 
punitive damages has been made under section 178 .21 of the Criminal 
Code. 

The amendments to the Official Secrets Act (to be repealed by the 
Canadian Security Intelligence Service Act, S .C .  1983-84, c. 21 , ss. 87, 
88) authorize the interception or seizure of private communications 
where such interception or seizure is directed towards the detection or 
prevention of subversive activity (as defined) directed against Canada or 
detrimental to Canada's security and where such interception or seizure 
is necessary in the public interest. These amendments further provide 
that the Protection of Privacy Act amendments to the Criminal Code 
and Crown Liability Act do not apply to anyone making an interception 
pursuant to a warrant issued by the Solicitor General on being satisfied 
that the interception is necessary for the detection or prevention of 
subversive activity against Canada. 

The second major piece of federal legislation aimed at protecting 
privacy interests is the Privacy Act, S .C.  1980-81-82, c. 1 1 1 ,  Sched . II .  
The stated purpose of this statute is : 

. . . to extend the present laws of Canada that protect the 
privacy of individuals with respect to personal information 
about themselves held by a government institution and that 
provide individuals with a right of access to such informa
tion. 

The statute regulates the collection, retention and disposal of per
sonal information (defined in section 3) by government institutions 
which include departments, ministries of state or bodies or office of the 
Government of Canada listed in the schedule to the statute. The Privacy 
Act limits the use to which personal information under .government 
control may be put (section 7) and regulates the circumstances in which 
such information may be disclosed . These range from situations where 
the individual involved consents to disclosure and the situations enu
merated in section 8 including where, in the opinion of the head of the 
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institution, the public interest in disclosure outweighs the possible 
invasion of privacy or where the disclosure clearly benefits the individ
ual involved. 

To facilitate access to personal information under the control of 
government institutions, the Privacy Act directs that such information 
should be organized into personal information banks and that indices 
of personal information banks and of classes of personal information 
be published at least once each year. 

Every Canadian citizen or permaJtent resident has a statutory right of 
access to personal information about himself or herself that is under 
government control (section 12) and may request that corrections be 
made to such information. 

Certain personal information banks may be designated as exempt 
banks, to which the head of the institution may refuse access . Such 
banks include those consisting predominantly of information, the dis
closure of which could reasonably be expected to be injurious to the 
conduct of international affairs or the defence of Canada or control of 
subversive or hostile activities (section 21) or information relating to law 
enforcement and investigation and policing services provided by the 
Royal Canadian Mounted Police to provinces or municipalities (section 
22). The head of an institution may, in addition, refuse to disclose 
various other types of personal information (sections 19, 20, 23-28): e.g. 
that obtained in confidence from foreign or domestic governments or 
institutions , and personal information the disclosure of which would be 
injurious to the conduct of federal-provincial affairs. 

The Privacy Act establishes a complaint procedure whereby com
plaints may be made to the Privacy Commissioner, appointed under the 
statute where, among other things, it is alleged that personal informa
tion has been used or disclosed contrary to the statute or that access to 
personal information requested has been refused. The Privacy Commis
sioner may also review the designation of personal information banks as 
exempt banks and carry out investigations to ensure compliance with 
the statutory requirements for the collection, retention, disposal, use 
and disclosure of personal information. 

The Privacy Act permits an individual who has been refused access to 
personal information a further review by the Federal Court beyond the 
investigation by the Privacy Commissioner. As well, the Privacy Com
missioner may apply to the court for a review of such refusal to disclose. 
The Privacy Commissioner may apply to the Federal Court for a review 
of any file contained in a personal information bank designated as 
exempt. In addition, the Privacy Commissioner has authority to carry 
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out special studies as directed by the Minister of Justice concerning such 
matters as the privacy of individuals and the collection, retention, use 
or disclosure of personal information by persons or bodies under the 
legislative authority of Parliament (section 60). 

IV. CONCLUSION 

The . Saskatchewan Privacy Act provides one means of protecting 
privacy interests of individuals by the creation of a statutory right of 
action for the tort of invasion of privacy. 

Its effectiveness may in part be evaluated by the comparison of the 
Saskatchewan statute with its counterparts in the other jurisdictions. 
The absence of reported cases under the statute may be another means 
of evaluating its effectiveness. A preliminary list of issues arise from 
these evaluations : 

should the terms "privacy" and "invasion of privacy" be legis
latively defined or is the functional approach still appropriate? 

should the right of action be broadened to include negligent 
invasion of privacy? 

should the tort of misappropriation of another's name or por
trait be more extensively described (as is the case in the British 
Columbia statute)? 

should the wording of the "defences" be reviewed and revised? 

should there be public education concerning the availability of 
the statutory right of action to increase its usefulness? 

should Small Claims Court (Provincial Court) be given jurisdic
tion over the right of action so that the protection offered by the 
statute is readily available? 

should alternatives to the present Privacy Act be considered to 
ensure protection of privacy interests - e .g. a privacy ombuds
man? 

The federal Protection of Privacy Act, with its criminal sanctions , 
may be regarded as an adjunct to the civil remedies offered by the 
Saskatchewan Privacy Act. The review of the federal Priva{:y Act raises 
the question of whether such regulation of the collection, use and 
disclosure of personal information by provincial government institu
tions is necessary at this time. The more immediate question raised, is 
whether the existing Privacy Act, being binding on the Crown, provides 
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any protection against the misuse of personal information under the 
control of provincial government institutions . 

NOI'E TO THE SASKATCHEWAN REPORT CONCERNING THE 
UNIFORM PRIVACY ACT 

The Saskatchewan report contains a passing reference to Quebec law 
in mattes of privacy interests . To prevent any misunderstanding of the 
scope of the law, I believe it appropriate for me to make the following 
comments: 

While in fact article 1053 of the Civil Code (of Lower Canada) has 
been used in some instances by the courts to ensure the protection of 
privacy rights (the right to peace and tranquility, to non-intrusion of 
one's personal sphere, to preserve one's anonymity, to the protection of 
one's reputation . . .  ), these rights were reinforced in 1975 by the 
adoption of the Charter of huma:n rights and freedoms, which explicitly 
guarantees the protection of what are now referred to as rights attached 
to the person. 

The right to the safeguaJ;"d of one's dignity, hon,our and reputation, 
and the right to the respect of one's privacy are specifically guaranteed 
ih sections 4 and 5 .  Section 49 of the Charter creates sanctions for non
respect of those rights: 

«Any unlawful interference with any right or freedom recog
nized by this Charter entitles the victim to obtain the cessa
tion of such interference and compensation for the moral or 
material prejudice resulting therefrom. 

In case of unlawful and intentional interference, the tribunal 
may, in addition, condemn the person guilty of it to exem
plary damages .» 

Such remedy does not exclude other existing remedies as follqws the 
general rules of prescription; it must be exercised within two years of the 
fact (one year from knowledge of the fact for slander or libel). 

The Charter applies io the state, and any action for damages may be 
brought before the Provincial Court, Small Claims Division, where the 
amount does not exceed $1000. 

I should add that Bi11 20 to add the reformed law of persons, succes
sions and property to the Civil Code of Quebec (presently in Parliamen
tary Committee) also contains provisions that, while not restrictive, 
further clarify the notion of protection of reputation and privacy. 
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Thus, the following may be considered as constituting an invasion of 
privacy: 

entering a person's dwelling and taking any thing therein; 

intentionally intercepting or using private communications; 

appropriating or using a person's voice or image while the 
person is in private premises; 

observing a person in his private life by any means; 

using a person's name, image, likeness or voice for a purpose 
other than the legitimate information of the public; 

using a person's correspondence, manuscripts or other personal 
documents . 

Other articles also serve to govern files on other persons by restricting 
their creation solely to circumstances in which serious and lawful inter
est exists, and by setting forth the obligation to act in good faith and 
with prudence in creating the files so as to not damage the reputation 
nor invade the privace of the person concerned. The final draft of the 
article on the right to consult files and have them corrected has yet to be 
completed. 

With respect to the protection of personal information held by public 
bodies (the government, its agencies, municipal and school bodies, 
health and social service establishments), it should be pointed out that 
those bodies are governed by the Act respecting access to documents 
held by public bodies and the protection of personal information 
(R.S.Q . ,  c. A-2 . 1 ,  adopted in 1982). The courts, acts and registers of 
civil status, registry office documents and private archives deposited 
with a public body are, however, withdrawn from the application of the 
Act. 

This legislation, in addition to the right of access to public documents 
and the restrictions on that access, guarantees the confidentiality of 
nominative information, that is, information concerning a natural 
identifiable person, and prescribes rules governing the collection, keep
ing and use of nominative information as well as management of files, 
rights of access and correction. The Act also sets up a Commission 
d'acd:s a ! 'information whose mandate includes hearing requests for 
review made under the Act. 
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(Voir page 35) 

RAPPORT PRELIMINAIRE DES COMMISSAIRES DE LA 
SASKATCHEWAN SUR LA PROTECTION DE LA VIE PRIVEE : 

ACTES DOMMAGEABLES 

I .  CONTEXTE 

Le rapport du Comite ad hoc de la protection de la vie privee 
(deliberations de la Conference des commissaires pour l'uniformite de 
la legislation au Canada, 1971) decrit la menace envers Ia vie privee 
per9ue en ces termes : 

(traduction) 

La propagation rapide de Pusage d'ordinateurs et d'au� 
tres dispositifs electroniques par l 'entreprise tant publique 
qui privee a suscite, au cours des dernH:res annees, une 
inquietude grandissante a l 'egard de la survie de l 'individu 
en tant que membre veritablement libre et independant de la 
societe . Beaucoup d'avocats, de sociologues, de philo
sophes et de psychologues ont en particulier, exprime une 
vive preoccupation quant aux effets possibles de l 'usage 
repandu de la technologic sur ce qu'on designe generale
ment comme "le droit a la vie privee". 

On se souciait, evidemment, de la protection de la vie privee avant 
l'avenement de la technologie informatique et de la surveillance elec
tronique. Dans certains contextes ,  la common law defend depuis 
longtemps les droits relatifs a la vie privee grace surtout aux actions 
pour trouble de jouissance, nuisance et diffamation. Mais de l'avis de la 
majorite des observateurs elle n'a pas su s'adapter assez rapidement a 
l'accroissement de la pression s'exen;ant sur le droits a la vie privee 
qu'ont suscite les changements technologiques . 

La Conference sur l'uniformisation des lois a examine la question de 
la protection de la vie privee dans plusieurs contextes depuis 1971 (voir le 
schedule I). Au cours de ses deliberations, elle a cerne quatre principales 
sources de preoccupation qui reflt:tent bien la nature de la menace 
pesant sur la vie privee de nos jours : 

1 .  la surveillance electronique, 

2. la collecte et la communication des renseignements verses dans 
les fichiers de renseignements prives, 

3 .  l a  collecte et l a  communication des renseignements verses dans 
les fichiers de renseignements publics et 
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4. les activites des enqueteurs prives, des agents d 'espionnage 
industriel, etc. 

Les deliberations des Conferences annuelles attestent des efforts deja 
faits par les Commissaires pour parer a la menace pesant sur la vie 
privee. On a aussi assemble une documentation abondante sur le sujet 
au cours des derni�res annees. A noter particulierement a cet egard le 
rapport de la Commission royale de !'Ontario sur la protection de la vie 
privee (1980). La Conference devrait maintenant pouvoir rassembler les 
divers fils de la recherche qui a ete effectuee. Le present memoire 
propose une ligne de conduite generate vis-a-vis la poursuite des travaux 
devant deboucher sur une legislation uniforme acceptable. 

II. LIGNES DE CONDUITE L13GISLATIVES 

Les travaux executes par les Commissaires depuis 1971 et la documen
tation assemblee sur la protection de la vie privee laissent croire a deux 
grandes demarches . La premiere qu'on peut peut-etre qualifier de "pro
gressive" a constitue, dans une tres grande part, } 'essence meme de la 
riposte legislative a l'accroissement per<;u de la menace pesant sur la vie 
privee au cours des derniere� annees. C'est ainsi qu'on a adopte dans la 
plupart des provinces des mesures legislatives sur les rapports de solva
bilite visant a assurer une protection au public en regard du plus 
important fichier de renseignements prive existant. La Loi federale sur 
la protection des renseignements personnels a ete adoptee pour assurer 
la reglementation des fichiers de renseignements publics, tenus par le 
gouvernement federal et ses organismes . Il existe dans diverses lois des 
dispositions visant expressement la protection de la vie privee en regard 
des renseignements recueillis en vertu de la legislation; par exemple, 
I' acces aux dossiers medicaux reunis en vertu de la loi provinciale sur le 
regime d' assurance de soins de sante est limite par les dispositions 
autorisant la collecte de I' information. 

eautre demarche qu'on pourrait peut-etre qualifier de "globale" a 
aussi ses partisans. Trois provinces, soit la Saskatchewan, la Colombie
Britannique et le Manitoba ont ado pte des Lois sur la protection de la 
vie privee (voir le pro jet de loi sur la protection de la vie privee, redige 
par les Commissaires de la Saskatchewan, deliberations de la Confer
ence des Commissaires pour l'uniformite de la legislation au Canada, 
1972). Ces lois donnent une definition generale des atteintes a la vie 
privee dont elles font un delit pouvant faire l 'objet d'une action. La loi 
de la Saskatchewan est etudiee en detail a le schedule II en regard des 
mesures legislatives adoptees dans les deux autres provinces . 
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A noter qu'a un certain nornbre d'occasions depuis 1971,  les Com
missaires se sont penches a la fois sur les lois provinciales sur la protec
tion de Ia vie privee et sur les initiatives legislatives visant diverses 
questions epineuses comme les rapports de solvabilite. 

Il y a du pour et du contre aux deux fac;ons d' envisager la protection 
de la vie privee exposees plus haut. !Javant�ge de la demarche progres
sive, c'est qu'elle permet d'adapter la protection aux diverses circon
stances . La menace que fait peser sur la vie privee la publication de 
renseignements inexacts depasses ou non pertinents par les auteurs des 
rapports de solvabilite suppose une reglementation differente de celle 
qu'exigent les problenies suscites par la publication d'inforrnations 
tirees des fichiers de renseignements du regime d'assurance de soins de 
sante. En revanche, ! 'omnipresence de la collecte d'inforrnations a I' ere 
de l 'informatique rend difficile I' adaptation de la legislation aux nou
velles menaces pouvant peser sur la vie privee, d'ou le decalage inevita
ble entre la technologie et I' action legislative. 

!J avantage de reconnaitre que la violation de la vie privee constitue 
un delit est qu'on peut ainsi offrir une large protection adaptable a la 
technologie du moment. Il est, par contre, difficile de definir pareil 
delit . Un Loi generale sur la protection de la vie privee ne peut, evidem
ment, pas fixer des regles adaptees aux divers types de fichiers de 
renseignements. Toute definition de la violation de la vie privee doit etre 
formulee dans des termes tellement vagues qu'on n'est pas du tout 
certain de pouvoir l 'appliquer dans certains cas. Dans ce contexte, le fait 
qu'il n'y ait aucun arret publie en vertu des lois sur la protection de la vie 
privee de la Saskatchewan et du Manitoba et qu'il n'y �n ait que trois aux 
termes de la loi de la Colombie-Britannique est peut-'etre revelateur. 

La protection de la vie privee ne pourra etre assuree sans des initia
tives legislatives visant a la fois la n!glementation d'ev�ntuelles menaces 
pour la vie privee et 1' elargissement de la compensation au tort general e .  

III . PROPOSITIONS 

1 .  La Conference do it faire de /'adoption d'une Loi uniforme sur Ia 
protection sur Ia vie privee son objectif premier et immediat. 

A l'instar des lois existant en Saskatchewan, au Manitoba et en 
Colombie-Britannique, la Loi uniforme doit reconna'itre le delit de la 
violation de la vie privee. Toutefois, il faudrait songer a etoffer la loi 
pour en faciliter I' application. La loi actuelle pose trois problemes qui 
doivent etre etudies. 
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Premierement, il faudrait etoffer Ia definition donnee des atteintes a 
la vie privee. Il faudrait s'en tenir a une definition generale, sous reserve 
de diverses derogations, semblable a celle qu'offre la legislation ac
tuelle. On devrait , toutefois pouvoir definir certains types d'atteintes a 
la vie privee avec assez de precision pour que celles-ci puissent faire 
l 'objet d'une action. La difficulte qu'on a a juger de l'etendue de la 
protection offerte par les definitions generales donnees dans les lois 
actuelles sur la protection de la vie privee est l 'une des principales 
raisons pour lesquelles on n'a pas intente plus d'actions aux termes de 
celles-ci . 

En second lieu, la nature du redressement doit etre indiquee plus 
clairement dans la loi. Les atteintes a la vie privee peuvent faire I' objet 
d'une action sans constatation de dommages en vertu de la loi actuelle ,  
mais celle-ci ne prevoit aucun mecanisme permettant de determiner les 
niveaux indiques des dommages a adjuger. Certains plaignants en puis
sance ont peut-etre recule devant la crainte de se voir adjuger des 
dommages symboliques. On pourrait peut-'etre songer a des solutions 
comme une disposition expresse visant les dommages-interets punitifs 
ou ! 'adjudication de dommages-interets minimums.  

Des changements en matiere de procedure pourraient peut-etre in
citer davantage les gens a intenter des poursuites en vertu de la loi . On 
pourrait peut-'etre songer a certains mesures comme creer un "ombuds
man de la protection de la vie privee" , ou faire participer les Commis
sions des droits de l'homme a l'etude des plaintes portees au sujet 
d'atteintes aux droits relatifs a la vie privee. 

2 .  Plus tard, Ia Conference pourrait sanger a ! 'adoption de Lois 
uniformes relatives aux differents domaines dans lesquels joue Ia ques
tion de Ia violation de Ia vie privee. 

Les avantages d'une legislation uniforme sur les rapports de solvabi
Iite, par exemple, sautent aux yeux. A l'heure actuelle, la legislation a 
cet egard varie considerablement d'une province a I' autre, meme si les 
fichiers de renseignements vises sont nationaux ou meme interna
tionaux. Dans le cadre de la redaction d'une loi uniforme, les Commis
saires pourraient se pencher sur les derniers progd:s technologiques qui 
ont peut-etre rendu insuffisante la "premiere generation" de lois sur les 
rapports de solvabilite . On devrait aussi porter une attention aux autres 
fichiers de renseignements prives .  Par exemple, les fichiers de renseigne
ments constitues sur les locataires dans certaines villes canadiennes sont 
au centre d 'une poh�mique depuis quelques annees. eexperience vecue 
aux Etats-Unis laisse croire que ces fichiers de renseignemenets creent 
des problemes semblables a ceux qui existaient quand les rapports de 
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solvabilite d'etaient pas reglementes. On pourrait peut-etre assujettir 
plus de fichiers de renseignements personnels aux mesures h�gislatives 
sur les rapports de solvabilite ou la communication d'informations . 

On devrait aussi songer a une legislation uniforme relative a la 
reglementation des fichiers de renseignements publics. La Loi federale 
sur la protection des renseignements personnels pourrait peut-etre ser
vir de modele ou tout au moins de point de depart a cet egard. On 
devrait aussi songer a une disposition uniforme relative aux differents 
fichiers de renseignements publics. Une disposition uniforme relative a 
la divulgation de "renseignements relatifs au regime d'assurance de 
soins de sante" serait probablement utile, par exemple. 

Enfin, on pourrait toucher a d'autres domaines. La reglementation 
des enqueteurs prives et la revision des dispositions du Code criminel 
relatives a la surveillance electronique devraient s'inscrire dans le pro jet ,  
par exemple. 

SCHEDULE I 

CONFERENCE SUR :UUNIFORMISATION DES WIS AU 
CANADA 

Rapport d'etape sur la protection de la vie privee 

1 .  52• assembtee annuelle - 1970 
la question de la protection de la vie privee est portee a I' atten
tion de la Conference par un comite de la Chambre des com
munes. 

la Conference este sensibilisee au fait qu' elle s' engage dans une 
vaste entreprise et qu'elle aura besoin de I' aide des organismes 
de reforme du droit. 

il est resolu de demander au ministre de Ia Justice de travailler 
avec les organismes de reforme du droit et de preparer un 
rapport enumerant les domaines oil des lois , uniformes ou 
auti:es s'imposent. On ose esperer qu'un rapport pourra recom
mander a la Conference des grands principes a faire reconna1tre 
par une loi uniforme. 

un comite est constitue afin de rassembler de la documentation 
sur Ia protection de Ia vie privee. 11 doit presenter un rapport en 
1971 . 
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2. 53'' assemb!ee annuelle - 1971 

le rapport du Co mite special de la protection de la vie privee est 
presente . Il enumere les domaines ou intervient la legislation 
provinciale - le droit relatif a la responsabilite delictuelle, les 
dispositions visant !'attribution de permis, la protection du 
consommateur et les rapports de solvabilite. 

les sujets sont divises entre les commissaires . eetude de la 
question de I '  aspect delictuel de la protection de la vie privee est 
confiee au Manitoba, a la Saskatchewan et a la Colombie
Btitannique. Ce comite do it presenter un rapport et un pro jet de 
loi en 1972. 

On redige un document portant sur la documentation existante 
qui figure a Ia page 262 des Proceedings . 

3 .  54'' assemblee annuelle - 1972 

les Commissaires de la Saskatchewan presentent un pro jet de loi 
sur Ia protection de la vie privee qui est reproduit dans le prod:s
verbal et qui se trouve a la page 202 des Proceedings avec le 
commentaire du Manitoba et de la Colombie-Britannique. 

il est resolu que Ia Nouvelle-Ecosse s' occupe de definir la notion 
de la protection de Ia vie privee en regard du delit de la violation 
et elle est invitee a rediger un nouveau projet .  

4.  55'' assembtee annuelle - 1973 

- le rapport de Ia Nouvelle-Ecosse est reporte a 1974. 

5 .  56" assemb!ee annuelle - 1974 

- le rapport de la Nouvelle-Ecosse est reporte a 1975 . 

6. 57'' assemblee annuelle - 1975 

- le rapport de la Nouvelle-Ecosse est reporte en 1976. 

7. 58'' assemb!ee annuelle - 1976 

la Nouvelle-Ecosse presente son rapport sur la protection de la 
vie privee : actes dommageables . 

reproduit a Ia page 240 des Proceedings, le rapportrecommande 
de rediger un nouveau pro jet de loi . 

il est resolu que la Nouvelle-Ecosse et le Quebec redigent un 
pro jet pour etude a l'assemblee de 1977. 
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8 .  59• assembtee annuelle - 1977 

le rapport de la Nouvelle-Ecosse sur la protection de Ia vie 
privee : actes dommageables est presente et adopte. On trouve 
un exemplaire de ce rapport qui renferme un projet de loi a Ia 
page 380 des Proceedings. 

il est r�solu que le pro jet de loi soit renvoye a un comite compose 
de Ia Nouvelle-Ecosse, du Nouveau-Brunswick, de I'Ile-du
Prince-Edouard et de Terre-Neuve pour etude et recommanda
tions en 1978. 

9.  60" assemblee annuelle - 1978 

le comite de la Nouvelle-Ecosse, du Nouveau-Brunswick, de 
l'Ile-du-Prince-Edouard et de Terre-Neuve presente son rapport 
qui contient un projet de loi et qui se trouve a la page 262 des 
Proceedings. 

il est resolu que le pro jet de loi soit renvoye a un comite forme de 
la Nouvelle-Ecosse, du Quebec et de POntario qui se chargera 
d'examiner les questions de principe etudiees a l'assemblee et de 
preparer un nouveau pro jet de loi. 

10. 61• assembtee annuelle - 1979 

le rapport du comite forme de la Nouvelle-Ecosse, du Quebec et 
de !'Ontario est presente et adopte. En resume, il constate que 
les principes et les politiques sous-tendant les mesures legisla
tives sur la protection de la vie privee restent a definir et qu'il 
faut regler ces questions avant de s'attaquer au pro jet du loi . De 
plus, le rapport suggere que la Conference attende la publica
tion du rapport de la Commission royale de l'Ontario sur la 
protection de la vie privee. 

il est done resolu que le comite forme de la Nouvelle-Ecosse, de 
I' Ontario et du Quebec soit reconduit et qu'il etudie la politique 
et les principes visant une loi sur la protection de la vie privee. 
Un rapport doit etre presente a l 'assemblee de 1980. 

1 1 . 62• assemb/ee annuelle - 1980 

- le comite forme de la Nouvelle-Ecosse, de !'Ontario et du Que
bec est reconduit et fera r�pport en 1981 . 

12. 63• assembtee annuelle - 1981 

le rapport de la Nouvelle-Ecosse; de !'Ontario et du Quebec est 
re9u et adopte. II mentionne que le rapport de Ia Commission 
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royale de I' Ontario sur la protection de la vie privee a mainte
nant ete publie et qu'une nouvelle etude s'impose done avec les 
nouvelles donnees dont on dispose. 

le Comite special de Ia Nouvelle-Ecosse, de l'Ontario et du 
Quebec est reconduit pour examiner les principes et politiques a 
faire reconna1tre par la loi. II doit faire rapport en 1982. 

1 3 .  64• assemblee annuelle - 1982 

- le rapport sur la protection de la vie privee : actes dommage
ables est reporte a 1983 . 

14. 65• assemblee annuelle - 1983 

on examine si ce point doit rester a l'ordre du jour. Les commis
saires de la Saskatchewan conviennent d'etudier la question 
plus avant et de faire de nouveau rapport en 1984. 

15 .  66• assemblee annuelle - 1984 

le rapport de la Saskatchewan est reporte a 1985 . 

SCHEDULE II 

RAPPORT PRELIMINAIRE SUR LA WI SUR LA PROTECTION 
DE LA VIE PRIVEE DE LA SASKATCHEWAN 

1 .  INTRODUCTION 

par 
Linda Charlton 

II semble qu'on tienne beaucoup dans la societe canadienne aux 
droits relatifs a la vie privee comme le droit "d'avoir la paix" et 
pourtant ces droits sont mal proteges par la common law. Les recours 
pour violation du droit de propriete, nuisance, voies de fait, sequestra
tion et diffamation offrent bien une certaine protection, mais il existe 
certains cas d' immixtion excessive dans la vie privee ou d'utilisation 
abusive du nom ou de la photo de quelqu'un ou de communication 
deraisonnable de renseignements d'ordre personnel qui n'entrent pas 
dans les causes d'actions reconnues et pour lesquels la common law ne 
prevoit done rien. La legislation en matiere de protection de �a vie 
privee, adoptee par la Colombie-Britannique, le Manitoba et la Sas
katchewan essaie de combler ces lacunes de la common law en creant le 
de lit de la violation de la vie privee. De meme, il serait peut-etre possible 
d'intenter une action pour atteinte a Ia vie privee en vertu de l'article 
1053 du Code civil du Quebec. 
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Les hommes du xxe sH�cle s'inquietent de plus en plus des atteintes a 
la vie privee auxquelles prete l'usage abusif de la surveillance electroni
que et des systemes d'information personnels. Le gouvernement federal 
a tente de limiter les abus en matiere de surveillance electronique en 
adoptant la Loi sur Ia protection de Ia vie privee, S.C. 1973-74, c. 50, 
consistant en des modifications au Code criminel, a Ia Loi sur Ia 
responsabilite de Ia Couronne et a la Loi sur les secrets ojjiciels. �objet 
de ces modifications est d'instituer des peines sanctionnant la surveil
lance illicite d'une communication privee et d'offrir un recours civil a 
l'egard de ! 'interception ou la communication illegale d'une communi
cation privee par un prepose de la Couronne. 

Pour parer a la menace que fait peser sur Ia vie privee les systemes 
d'information personnels il y aura peut-'etre lieu de prevoir au lieu du 
droit d'intenter une action une reglementation precise semblable, par 
exemple, a Ia Loi sur les organismes responsables de Ia preparation de 
rapports de solvabilite de la Saskatchewan, R.S.S.  1978, c .  44, qui 
prevoit I' attribution de permis a ces organismes et n�glemente la com
munication de renseignements, Ia terteur des rapports personnels ,  
I'acces de Ia personne faisant I' objet du rapport aux renseignements et 
la marche a suivre en cas de contestation des renseignements. 

La Loi federale sur Ia protection de Ia vie privee, S.C. 1980-81-82, 
c. 1 11 ,  annexe II est une illustration d'un effort visant a reglementer Ia 
collecte, la conservation et la communication de renseignements per
sonnels par les institutions federales . Outre le besoin de reglementer la 
collecte et la communication de renseignements personnels, il y a 
1 '  interet correspondant de faire en sorte que les personnes concernees 
puissent recevoir communication des renseignements verses dans des 
fichiers de renseignements personnels les concernant. La Loi federale 
sur Ia protection de Ia vie privee prevoit qu'un individu a le droit de se 
faire communiquer les renseignements personnels le concernant rele
vant d'une institution gouvernementale et de demander la correction de 
ces renseignements . 

Apres cette breve enumeration de questions qui se posent dans le 
domaine de la protection de la vie privee, ce present rapport prelimi
naire va main tenant examiner la Loi sur Ia protection de la vie privee de 
la Saskatchewan, R.S.S.  1978, c. P-24 en regard des mesures Iegislatives 
semblables adoptees par d'autres instances et traiter des dispositions 
legislatives que le gouvernement a adoptees dans une tentative pour 
defendre le droit a la vie privee grace a la reglementation de la collecte de 
donnees ou par !'imposition de sanctions penales . 
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II . LEGISLATION PROVINCIALE EN MATIERE DE LA 
PROTECTION DE LA VIE PRIVEE 

La Loi sur Ia protection de Ia vie privee de la Saskatchewan (R.S .S .  
1978, c. P-24) a ete adoptee en 1974, apres celles de la Colombie
Britannique en 1968 (Loi sur Ia protection de Ia vie privee, R.S.B.C.  
1979, c.  336) et du Manitoba en 1 970 (Loi sur Ia protection de Ia vie 
privee, C.C.S.M . ,  c .  P. l25) dont elle s'est , de toute evidence, inspiree si 
l 'on en juge d 'apres la formulation. 

La Loi sur Ia protection de Ia vie privee de la Saskatchewan cree un 
delit rendant passible de poursuite quiconque porte atteinte a la vie 
privee d' autrui, de propos delibere et sans revendication de droit (article 
2). La meme description est utilisee dans la loi de la Colombie-Britanni
que (paragraphe (1)), tandis qu'en vertu de la loi du Manitoba, le delit 
est commis quant l' individu viole serieusement, deraisonnablement et 
sans revendication de droit la vie privee d 'autrui (article 2) et ce delit 
peut faire l'objet d'une action en justice, sans qu'il soit necessaire 
d'etablir que des dommages ont ete causes . Ainsi, en vertu des lois de la 
Saskatchewan et de la Colombie-Britannique, la violation, pour etre 
propre a faire I' objet de poursuites, doit etre volontaire, tandis qu'aux 
termes de la loi du Manitoba, elle donne ouverture a action meme si elle 
est due uniquement a la negligence de I' accuse, ce qui se voit a !'utilisa
tion du terme "deraisonnablement" a I' article 2 et au moyen de defense 
suivant prevu par l'article 5 ,  C.C.S .M. , c. P. l25 : "que l 'accuse ,  ayant 
agi raisonnablement a cet egard, ignorait ou aurait normalement dfi 
savoir que l' acte, le comportement ou la publication constituant la 
violation violerait la vie privee d'autrui". 

Aucune des trois lois ne dHinit formellement le terme "vie privee". 
Cependant, le paragraphe 6(1) de la loi de la Saskatchewan et le para
graphe 1(2) de celle de la Colombie-Britannique fixent un critere objec
tif a l' egard du degre d'intimite auquel une personne a droit et a la 
nature de celle-ci, a savoir "ce qui est raisonnable dans les circon
stances, compte tenu des interets legitimes d'autrui". Le paragraphe 
6(2) de la Loi sur Ia protection de Ia vie privee de la Saskatchewan elargit 
encore davant age la demarche fonctionnelle adoptee pour determiner si 
tout acte, comportement ou publication constitue une violation de la vie 
privee en enumerant certains facteurs a prendre en consideration a cet 
egard, y compris la nature, la frequence et les circonstances de la 
pretendue violation; les liens, familiaux ou autres, existant entre les 
parties; l 'effet de la pretendue violation sur la sante et le bien-etre la 
situation sociale ou financiere ou les affaires de la personne, de sa 
famille ou de ses parents; et la conduite des parties avant ou apres la 
pretendue violation, y compris toute excuse ou offre d' indemnite de Ia 
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part de l'accuse. La loi de la Colombie-Britannique adopte la meme 
demarche sauf qu'elle ne mentionne que les deux premiers facteurs 
enumeres plus haut au paragraphe 1 (3). La loi du Manitoba fournit 
mains d 'indications pou vant permettre au tribunal de determiner s'il y a 
bel et bien eu violation de la vie privee donnant ouverture a action. Elle 
se contente d'indiquer que la violation doit etre serieuse et deraisonn
able (article 2). La methode utilisee par la Loi sur Ia protection de Ia vie 
privee du Manitoba a l'article 4 consiste a examiner les facteurs enu
meres a ! 'article 6 de la loi de la Saskatchewan (avec un ajout - l'alinea 
4(2)(d) qui se rapporte aux elementes a prendre en consideration en 
evaluant les dommages par opposition aux facteurs dont il faut tenir 
compte en determinant s'il a bel et bien eu atteinte a la vie privee). Cette 
difference au niveau de la demarche importe peut-'etre peu quand on 
demande des dommages-interets en guise de redressement, mais elle a, 
en principe, un retentissement considerable sur le resultat final quand 
on vise une injonction. 

Varticle 3 de la Loi sur la protection de Ia vie privee de la Saskatche
wan donne des exemples de comportement qui, s'il est adopte sans 
consentement legal, expd:s ou implicite, constitue une preuve prima 
facie de la violation de la vie privee. Les dispositions correspondantes 
des lois de la Colombie-Britannique (paragraphe 1 (4)) et du Manitoba 
(article 3) indiquent simplement que "la vie privee" "peut etre violee" 
par les moyens mentionnes . Ainsi, la disposition de la Saskatchewan est 
d'une plus grande utilite au plaignant dans l'etablissement de son grief. 

Les exemples donnes dans la loi de la Saskatchewan comprennent la 
surveillance auditive ou visuelle par quelque moyen que ce so it; 1' ecoute 
ou !'enregistrement de conversations ou l'ecoute ou ! 'enregistrement de 
messages transmis par un moyen de telelcommunication autre qu'en 
tant que partie legitime a ceux..,ci; ! 'utilisation du nom ou de la voix d'un 
personne ou d 'une ressemblance avec celle-ci a son profit personnel (par 
exemple, pour faire de la reclame pour une propriete ou des services) 
quand la personne en question est identifiee ou identifiable et que l'on 
se proposait de tirer avantage du nom de la personne ou d'une re
ssemblance avec celle-d; et l'usage de lettres, du journal ou d'autres 
papiers personnels. Les exemples donnes a 1' article 3 de la Loi sur Ia 
protection de Ia vie privee du Manitoba sont fondamentalement les 
memes . La Loi sur Ia protection de Ia vie privee de la Colombie
Britannique mentionne que au paragraphe 1 (4) "l'ecoute ou la surveil
lance" peuvent constituer des atteintes a la vie privee et I' article 3 cree le 
delit distinct de ! 'utilisation frauduleuse du nom ou de la photo d'un 
autre. Cette disposition donne plus d'indications que c�lles de la Sas
katchewan et du Manitoba sur ce qui constitue et ce qui ne constitue pas 
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un delit dans differentes circonstances, y compris le cas de noms identi
que ou faciles a confondre, !'utilisation du portrait d'un autre dans une 
photo de groupe ou assembU:e ou l'usage d'un nom ou d'une photo 
dans la promotion d'un journal ou d'une emission. 

LaLoi sur Ia protection de Ia vie privee de Ia Saskatchewan, a I' article 
4, precise les situations ou circonstances dans lesquelles un acte, un 
comportement ou une publication ne constitue pas une atteinte a la vie 
privee, y compris les cas ou l 'acte, le comportement ou la publication en 
question : avait ete expressement ou implicitement autorise par une 
personne apte a donner une telle autorisation; a ete accessoire a la 
legitime defense d'une perso.nne ou de biens; etait autorise ou exige par 
]a loi ;  ou etait celui d'un agent de la paix dans l 'exercice de ses fonctions 
et les limites de ses pouvoirs et quand pareil "acte n'etait pas dispropor
tionne a la gravite de !'affaire faisant I' objet de l'enquete ou n'a pas ete 
commis en violant un droit de propriete". Une autre derogation est 
prevue pour les personnes qui s' occupent de la collecte des informations 
pour tout journal ou publication d'informations publiques ou pour un 
radiodiffuseur detenteur d'un permis de la Commission de la radiodif
fusion et des telecommunications canadiennes quand 1' acte, le com
portement ou la publication etait raisonnable dans les circonstances et 
etait necessaire ou accessoire a la collecte d 'informations. De plus, la 
publication de toute affaire, queUe qu'elle soit ne tepresente pas une 
atteinte de la vie privee quand il existe des motifs raisonnables de croire 
qu'elle constituait une affaire d'interet public ou un juste commentaire 
sur une affaire d'interet public ou qu'elle etait protegee par le droit au 
secret conformement a la loi de la diffamation.  La protection offerte 
par cette disposition ne vaut pas quand l 'acte ou le comportement par 
lequel on s'est empare de I' affaire constituait lui-meme une atteinte a la 
vie privee. 

Les lois de la Colombie-Britannique et du Manitoba n'exemptent ni 
l 'une ni I ' autre de responsabilite les actes des personnes affectees a la 
collecte des informations qui portent atteinte a la vie privee comme le 
fait la loi de la Saskatchewan. Elles enumerent les autres moyens de 
defense prevus par la loi de la Saskatchewan, sauf que ceux-ci sont 
libelles un peu differemment. Par exemple, Ia derogation prevue par la 
loi du Manitoba a l'egard de la protection d'une personne ou de biens 

· (paragraphe 5(c)) dispense aussi le comportement qui etait raisonnable
ment necessaire a l 'exercice ou la defense des "autres droits de I' accuse 
ou de toute autre personne de laquelle 1' accuse a rec;u des instructions ou 
au profit de laquelle" !'accuse a adopte le comportement, fait la publi
cation ou commis l'acte conteste. I.! expression "autres droits" est telle
ment generale qu'elle transmet l ' idee que les droits de !'accuse, quels 
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qu'ils soient (y compris le droit a la vie privee), pesent plus que le droit a 
la vie privee du plaignant . 

La loi du Manitoba (paragraphe 5(e)) dispose que les actes des agents 
de la paix et preposes publics, pour etre exemptes doivent repondre au 
critere selon lequel ils etaient "raisonnablement necessaires dans !'in
teret public" , outre les exigences prevues par la disposition correspon
dante de la Saskatchewan. Elle offre ainsi un moyen de defense plus 
limite que celui est prevu par la loi de la Saskatchewan, semble-t-il. En 
pratique, on peut pretendre, a tout le moins, que les actes poses par les 
agents de la paix ou preposes publics dans 1' exercice de leurs fonctions 
sont d'ordinaire dans I '  interet public. 

Le paragraphe 5(f) de la Loi sur Ia protection de Ia vie privee du 
Manitoba offre un moyen de defense quand il existe des motifs raisonn
ables de croire que la publication d'une affaire est dans "!' interet 
public" , tandis qu'en vertu de la disposition correspondante de la 
Saskatchewan, celle-d est "d'interet public et un juste commentaire". 
En vertu de la disposition du Manitoba, un juste commentaire est un 
moyen de defense, sauf que l'avis de ! 'accuse importe peu. Aux termes 
de Ia loi de Ia Colombie-Britannique, la publication d'une affaire, pour 
etre exemptee, doit etre "d'interet public ou un juste commentaire" , 
independamment de l'avis de I' accuse. Le moyen de defense prevu par 
la disposition de la Saskatchewan semble done plus large que celui qui 
est prevu par les dispositions du Manitoba ou de la Colombie-Britanni
que. eexpression "motifs raisonnables" qu'on trouve dans la disposi
tion de la Saskatchewan fait, toutefois, entrer en ligne de compte un 
element objectif. II reste une difference importante au niveau de la 
formulation entre les expressions "dans !' interet public" et "d'interet 
public" , la premiere supposant un moyen de defense plus limite que la 
seconde. 

En vertu de I' article 7 de la Loi sur Ia protection de Ia vie privee de la 
Saskatchewan, le tribunal est dote d 'importants pouvoirs de redresse
ment, y compris le pouvoir discretionnaire d'adjuger des dommages
interets; d'accorder une injonction; de faire preparer un compte rendu 
comptable des avantages qui ont ete acquis ou pourraient etre acquis a la 
suite de la violation; d 'ordonner la remise au plaignant de tous les 
articles ou documents dont !'accuse s'est empare a la suite de la viola
tion ou d'accorder tout autre redressement qui parait necessaire. La 
disposition pertinente de la Loi du Manitoba (paragraphe 4(1)) prevoit 
des redressements, y compris des dommages, l 'injonction, la prepara
tion d'un compte rendu comptable des avantages ou une combinaison 
de ces elements . II n'existe pas de disposition semblable dans la loi de la 
Colombie-Britannique. 
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Le paragraphe 8(1) de la loi de la Saskatchewan prevoit que le droit 
d'intenter une action et les redressements prevus par la loi sont en sus de 
tout autre droit d'action ou redressement. Il peut etre tenu compte, 
toutefois , des dommages adjuges pour atteinte a la vie privee dans le 
cadre d'une action intentee en vertu de la loi en evaluant le montant des 
dommages a accorder dans d'autres poursuites decoulant du meme 
acte, comportement ou publ1cation. I; article 6 de la loi du Manitoba va 
dans le meme sens. 

Aux termes de la Ioi de la Saskatchewan, }'action pour violation de la 
vie privee doit etre intentee devant la Cour du Bane de la Reine (article 
5). La loi de la Colombie-Britannique comporte une disposition allant 
dans le meme sens, la poursuite devant etre entamee devant la cour 
superieure de la province. En evaluant cette disposition, on peut se 
demander si le co'Qt d'une poursuite devant la Cour du Bane de la Reine 
en regard du niveau des dommages adjuges habituellement dans pareils 
cas ne limite pas serieusement la capacite de la Loi sur Ia protection de la 
vie privee de dHendre Ies droits relatifs a la vie privee. A cet egard, il 
faut noter qu'aucun arret n'a ete publie en vertu de Ia Loi sur Ia 
protection de Ia vie privee de la Saskatchewan, quoique celle-ci ait fait 
1' objet d'une decision judiciaire dans R .  c. Gibson (1976) 6 W. W.R. 484. 
On ne compte aucun arret publie en vertu de la Loi sur Ia protection de Ia 
vie privee du Manitoba _et que trois aux termes de la Loi sur Ia protection 
de Ia vie privee de la Colombie-Britannique (Davis c. McArthur (1971) 2 
W.W.R.  142; Belzberg c. B. C. T. V.  Broadcasting System Ltd. ,  (1981) 3 
W.W.R. 85 Wooding c. Little (1982), 24 C.C.L.T. 37). 

On a suggere diverses solutions de rechange a la juridiction exclusive 
de la Cour du Bane de la Reine, comme celle d'attribuer une compe
tence concurrente aux cours des petites creances (cours provinciales) ou 
de creer un ombudsman ou tribunal de la protection de la vie privee ou 
les deux. (Voir : Burns, The Law and Privacy : The Canadian Experi
ence (1976) 54 Can. Bar Rev. 1 a la page 63). Contrairement aux lois de la 
Colombie-Britannique et du Manitoba,  !'article 9 de la loi de la Sas
katchewan fixe le delai de prescription a deux ans . 

La loi de la Saskatchewan dispose que le deces de la personne dont la 
vie privee a pretendument ete violee eteint le droit d'intenter une action 
(article 1 0) .  I; article 5 de Ia loi de la Colombie-Britannique prevoit des 
dispositions allant dans le meme sens, tandis qu'il n'existe pas de 
disposition correspondante dans la loi du Manitoba. 

En vertu de 1' article 11 de la Loi sur Ia protection de Ia vie privee de la 
Saskatchewan, la Couronne est liee par la loi. On peut pretendre, en 
s'appuyant sur cette disposition, qu'une institution provinciale peut 
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etre tenue responsable de Ia communication de renseignements person
nels relevant d'elle, ce qui protegerait jusqu'a un certain point la vie 
privee des personnes qui decident de se prevaloir du droit d'intenter des 
pour suites prevue par la loi, mais ce droit n' est pas renforce par le cadre 
de reglementation comme c' est le cas avec la Loi federale sur Ia protec
tion des renseignements personnels, S.C. 1980-81-82, c. 1 1 1 ,  amiexe II 
(dont il est question plus bas). 

La loi du Manitoba renferme plusieurs autres dispositions. I; article 7 
consacre l'inadmissibilite au civil de toute preuve obtenue dans le cadre 
ou a la suite d 'une atteinte a Ia vie privee a 1' egard de laquell� une action 
peut etre in ten tee aux termes de la loi. I; article 8 affirme I a primaute de 
Ia Loi sur Ia protection de Ia vie privee en cas de violation de Ia vie privee 
et de conflit avec une autre loi provinciale. 

Soit dit en passant, il est bon de mentionner que !'article 1053 du 
Code civil du Quebec pourrait peut-'etre servir de fondement a une 
action pour violation de Ia vie privee au Quebec. Voici ce qu'il prevoit : 

Toute personne capable de discerner le bien du mal, est 
responsable du dommage cause par sa faute a autrui, soit 
pas son fait, soit par imprudence, negligence ou inhabilite. 

III. PROTECTION DE LA VIE PRIVEE ASSUREE PAR LA 
LEGISLATION FEDERALE 

La Loi sur Ia protection de Ia vie privee, S.C.  1973-74, c. 50, qui 
consiste en des modifications au Code criminel, S.R.C. 1970, c. 34, 
dans sa forme modifiee, a Ia Loi sur Ia responsabilite de Ia Couronne, 
S.R.C. 1970, c. C-38 et a Ia Loi sur les secrets ojjiciels, S.R.C. 1970, 
c. 0-3,  assure Ia protection de la vie privee de diverses fa�ons en regle
ment ont !'utilisation (par la loi et d'autres) de dispositifs d'ecoute 
electronique et !' interception de communications privees au cours d'en
quetes. 

Les modifications au Code criminel creent des infractions relatives a 
!'interception d'une communication prive� au moyen d'un dispositif 
electromagnetique, mecanique ou autre (article 178 . 11) ;  a la divulgation 
illicite d 'une communication privee (article 178 .20) et a la possession de 
tout dispositif servant avant tout a !'interception d'une communication 
privee (178 . 1 8). En vertu de l'article 178.21, un tribunal peut, sur 
demande d'une personne lesee, ordonner a I 'individu reconnu coupable 
d'avoir intercepte ou divulgue illegalement une communication privee 
de payer a cette personne des dommages et interets punitifs n'excedant 
pas 5 000 $ .  Ces modifications indiquent aussi Ia marche a suivre pour 
obtenir l'autorisation d'intercepter une communication privee en en-
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quetant sur certains infractions et fixent les regles touchant l 'admissibi
lite en preuve de la communication interceptee ou des preuves obtenues 
a la suite d'une interception. 

Les modifications a la Loi sur Ia responsabilite de Ia Couronne 
prevoient que Ia Couronne est responsable lorsqu 'un pre pose de Ia 
Couronne intercepte et divulgue illegalement et intentionnellement une 
communication privee dans l 'exercice de ses fonctions (article 7). La 
Couronne peut aussi etre responsable de dommages-interets punitifs 
n'excedant pas 5 000 $ envers chaque personne, mais aucune attribu
tion semblable ne doit etre faite lorsque le paiement de dommages
interets punitifs a ete ordonne en application de l 'article 178 .21 du Code 
criminel. 

Les modifications a la Loi sur les secrets ojjiciel� (abrogees par la Loi 
sur le Service canadien du renseignement de securite, S.C.  1983-1984, 
c. 21, articles 87 et 88) permettent d' intercepter ou de saisir une com
munication privee pour prevenir ou depister une activite subversive (tel 
que definie) dirigee contre le Canada ou prejudiciable a Ia securite du 
Canada lorsque pareille interception ou saisie est necessaire dans !'in
teret public. Ces modifications disposent en outre que les modifications 
au Code criminel et a la Loi sur Ia responsabilite de Ia Couronne, 
prevues par la Loi sur Ia protection de Ia vie privee ne s' appliquent pas a 
quiconque fait une interception en application d'un mandat decerne 
par le Solliciteur general s' il est convaincu que }' interception est neces
saire pour prevenir ou depister une activite subversive dirigee contre le 
Canada. 

eautre element majeur de la legislation federale visant la protection 
de la vie privee est la Loi sur Ia protection des renseignements person
nels, S.C. 1980-81-82, c.  1 1 1 ,  annexe II. eobjet avoue de cette loi est le 
suivant : 

. . .  compU�ter la legislation canadienne en matiere de protec
tion des renseignements personnels relevant des institutions 
federales et de droit d'acces des individus aux renseigne
ments personnels qui les concernent. 

La loi reglemente la collecte, la conservation et le retrait des re
nseignements personnels (definis a l' article 3) pa:r les institutions 
gouvernementales, y compris les ministeres, les departements d'Etat ou 
les organismes relevant du gouvernement du Canada figurant a l 'annexe 
de la loi . La Loi sur Ia protection des renseignements personnels limite 
les fins auxquelles peuvent servir les renseigneme:rits personnels relevant 
du gouvernement (article 7) et reglementent les circonstances ou la 
communication de ces renseignements peut etre autorisee. Ces circon-
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stances vont de Ia situation oil l 'individu concerne donne son consente
ment aux cas enumeres a l 'article 8, y compris celui oil de l'avis du 
responsable de ! 'institution , des raisons d'jnteret public j�stifieraient 
nettement une eventuelle violation de la vie privee et celui oil l' individu 
en tirerait un avantage certain. 

Pour faciliter l'acces aux renseignements personnels relevant d'insti
tutions gouvernementales, la Loi sur Ia protection des renseignements 
personnels ordonne que ces renseignements scient verses darts des fi
chiers de renseignements personnels et que des repertoires de taus les 

· fichiets de renseignements personnels et de toutes les categories de 
renseignements personnels soient publies au moins une fois l 'an. 

Tout citoyen canadien ou re�ident permanent a le droit, en vertu de la 
loi, de se falre coinmuniquer les reriseignements personnels le concer
nant relevant d'une institution gouvernementale (article 12) et de de
I):lander la correction de ces renseignements .  

Certains fichiers de renseignements personnels peuvent etre classes 
comme des fichiers inconsultables auxquelles le responsable de !'insti
tution concernee peut refuser l 'acces . Ces fichiers comprennent ceux 
qui sont formes de dossiers dans chacun desquels dominent des re
nseignements dont la divulgation risquerait vraisemblablement de por
ter prejudice a la conduite des affaires internationales, a la defense du 
Canada ou aux efforts de controle d'activites hostiles ou subversives 
(article 21) ou de renseignements relatifs aux activites destinees a faire . 
respecter la loi ou aux services d '  enquetes et de polices assures par la 
Gendarmerie royale du Canada a une province ou a une municipalite 
(article 22). Le responsable d'une institution peut, en outre, refuser de 
communiquer divers autres types de renseignements personnels (articles 
19, 20, 23-28) par exemple, des renseignements qui on� ete obtenus a 
titre confidentiel des gouvernements des :Etats etrangers ou de leurs 
organismes et des renseignements personnels dont la divulgation porte
rait prejudice a la conduite des affaires fecterales-provinciales .  

La Loi sur Ia protection des renseignements personnels fixe la proce
dure par laquelle il peut etre porte plainte au Commissaire a la protec
tion de la vie privee, nomme en vertu de la loi, quand, entre autres 
chases, des individus pretendent que des renseignements personnels ont 
ete utilises ou communiques contrairement aux dispositions de la Ioi ou 
que des individus se sont vu refuser Ia communication de renseigne
ments personnels. Le Commissaire a la protection de Ia vie privee peut 
aussi examiner les dossiers verses dans un dossier inconsultable classe 
comme tel et tenir des enquetes quant aux renseignements personnels 
pour le controle d'application des articles relatifs a la collecte, a la 
conservation et au retrait des renseignements personnels . 
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La Loi sur Ia protection des renseignements personnels autorise 
l' individu qui s'est vu refuser communication de renseignements per
sonnels d' exercer un recours en revision de la decision de refus devant Ia 
Cour federale; suivant le compte rendu du Commissaire a Ia protection 
de Ia vie privee . De meme, ce dernier peut demander a la Cour federale 
d'examiner les dossiers verses dans un fichier inconsultable classe 
comme tel. De plus, le Commissaire a Ia protection de la vie privee a 
qualite pour effectuer les etudes speciales que lui confie le ministre de la 
Justice sur des sujets tels que la protection de la vie privee, la collecte, Ia 
conservation, !'utilisation et la communication des renseignements per
sonnels par des personnes ou organismes relevant de la competence 
legislative du Parlement (article 60). 

IV. CONCLUSION 

La Loi sur Ia protection de Ia vie privee de Ia Saskatchewan offre un 
moyen de defendre les droits relatifs a Ia vie privee des individus par la 
creation du droit d'intenter une action pour atteinte a Ia vie privee. 

Son efficacite peut etre appreciee en partie par voie de comparaison 
avec les mesures semblables adoptees par d'autres instances . Verifier si 
des arrets ont ete pub lies en vertu de la loi constitue peut-"etre une autre 
fa<;:on d' apprecier sa valeur. Voici la serie preliminaire de questions qui 
se degagent de ces appreciations : 

doit-on definir dans une loi les termes "vie privee" et "atteintes 
a Ia vie privee" ou faut-il garder la demarche fonctionnelle? 

doit-on etendre le droit d'intenter une action aux atteintes a la 
vie privee dues a la negligence? 

doit-on decrire plus en detail le delit consistant en ! 'utilisation 
malhonnete du nom ou de la photo d'un autre (comme dans le 
cas de Ia loi de la Colombie-Britannique)? 

doit-on reexa!lliner et reviser le libelle des "moyens de de
fense"? 

doit-on sensibiliser le public au fait qu'il dispose du droit d'in
tenter des poursuites en vertu de la loi pour en accro1tre 1' utilite? 

doit-on donner juridiction a la Cour des petites creances pour 
que le public puisse se prevaloir facilement de la protection 
offerte par la loi? 

doit-on songer a des solutions de rechange a la presente Loi sur 
Ia protection de Ia vie privee pour assurer la protection des 
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droits relatifs a la vie privee - par exemple un ombudsman de la 
protection de la vie privee? 

, Avec ses sanctions ciiminelles , la Loi sur Ia protection de Ia vie priwJe 
federate peut etre consideree com111e un complement aux recours civils 
offerts par la Loi sur Ia protection de Ia vie privee de la Saskatchewan. 
Son examen no us amene a nous demander si pareille n!glementation de 
la, collecte, de !'utilisation et de la communication de renseignements 
personnels par des institutions gouvernementales provinciales est neces
saire a ce moment-ci et - question plus pressante - si la Loi sur Ia 
protection de Ia vie privee, dans sa forme actuelle, offre une protection 
quelconque contre l'usage abusif des renseignements persomiels rele
vant des institutions gouvernementales provinciales en liant Ia 
Couronne. 

NOTE SUR LE RAPPORT DE LA SASKATCHEWAN 
CONCERNANT LA PROTECTION DE LA VIE PRIVEE 

(Uniform Privacy Act) 

Le rapport de Ia Saskatchewan fait mention, incidemment du droit 
quebecois en matiere de vie privee. Afin d'eviter tout malentendu sur la 
portee de ce droit, je  crois qu'il serait opportun de faire mention des 
elements suivants : 

Si effectivement !'article 1053 du Code civil (C.c.B.-C.) a ete invoque 
par les tribunaux a quelques reprises pour assurer la protection de la vie 
privee (le droit d'avoir Ia paix, a la non intrusion dans sa sphere 
d' intimite, le droit a l'anonymat, a so� image, . . .  ), ce droit a ete 
complete par l'adoption, en 1975, de la Charte des droits et libertes de la 
personne, Charte qui assure expressemeilt la protection de ce qu'il est 
maintenant convenu d'appeler les droits de Ia personnalite. 

Ajnsi, sont notamment proteges les droits a l'honneur, a la dignite, a 
la reputation et au respect de sa vie privee. (art. 4 et 5). 

Ces droits sont sanctionnes par I '  article 49 qui prevoit que : 
«Une atteinte illicite a un droit ou a une liberte reconnu par 
la presente Charte confere a ,Ja victime le droit d'obtenir la 
cessation de cette atteinte et la reparation du prejudice 
moral ou materiel qui en resulte. 

En case d'atteinte illicite et intentionnelle, le tribunal peut, 
en outre, condamner son auteur a des dommages exem
plaires. »  

Ce recours n' est pas exclusif des autres recours existants et il obeit aux 
regles generales de prescription. Le recours doit etre exerce dans les deux 
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ans du fait (un an depuis Ia connaissance du fait s' il s'agit d'injures 
verbales ou ecrites). 

Notons que la Charte s'applique a l 'Etat et que les recours en dom
mages peuvent etre exerces devant la Cour provinciale, division des 
petites creances, pour tout montant inferieur a 1 000 $ .  

1 1  faudrait egalement ajouter que le  projet de loi 20 portant reforme 
au Code civil du Quebec du droit des personnes, des successions et des 
biens (en voie d'adoption) contient en outre des dispositions addition
nelles qui, sans etre limitatives, viennent expliciter la notion de protec
tion de la reputation et de la vie privee. 

Ainsi, on considerera comme pouvant notamment constituer des 
atteintes a la vie privee, les faits suivants : 

Penetrer chez une personne ou y prendre quoi que ce soit, 

Intercepter ou utiliser volontairement une communica
tion privee, 

Capter ou utiliser l 'image ou la voix d'une personne 
lorsqu'elle se trouve dans des lieux prives , 

Surveiller la vie privee d'autrui par quelque moyen que ce 
so it , 

Utiliser son nom, son image, sa ressemblance ou sa voix a 
toute autre fin que }'information legitime du public, 

Utiliser sa correspondance, ses manuscrits ou ses autres 
documents personnels. 

D'  autres articles viennent aussi regir la constitution des dossiers sur 
autrui, en limitant leur constitution aux seuls cas oil il existe un interet 
serieux et legitime a le faire et en obligeant, dans la constitution et 
!'utilisation du dossier, a agir avec bonne-foi et prudence de fa90n a ne 
pas porter atteinte a la reputation et a la vie privee d' autrui. Demeure a 
finaliser l'article sur les droits de consultation et de correction des 
dossiers . 

II faudrait egalement mentionner quant a la protection des renseigne
ments personnels detenus par les pouvoirs publics que sont le gouverne
ment, ses organismes, les organismes municipaux, scolaires et les 
etablissements de sante ou de services sociaux, que ces personnes sont 
soumises a la Loi sur l'acces aux documents des organismes publics et 
sur la protection des renseignements personnels (L .R.Q . ,  ch. A-2 . 1 ,  
adopte en 1982). Sont cependant exclus de !'application de cette loi , les 

412 



APPENDICE N 

tribunaux, les registres publics d'etat civil , d'enregistrement des droits 
ou les archives privees deposees aupres d'un organisme public. 

Cette legislation, outre les droits d'acces aux documents publics et les 
restrictions a cet acces, assure le caractere confidentiel des renseigne
ments nominatifs, c' est-a-dire qui concernent une personne physique et 
permettent de ! 'identifier, et prevoit des regles relatives a la collecte, a la 
conservation et a l'utilisation des renseignements nominatifs et a la 
g�stion d�s fichiers et aux droits d'acces et de rectification; elle institue 
egalement une Commission d'acces a ! ' information qui a entre autres 
po'ur fonction d'entendre toutes les demandes de revision faites en vertu 
de cette loi. 

19 juillet 1985 
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(See page 3 5) 

May 29th, 1985 

UNIFORM LAW CONFERENCE OF CANADA 

REPORT OF COMMITTEE ON 
PURPOSES AND PROCEDURES 

The 1984 meeting of the Conference adopted a resolution that the 
President write to all Attorneys General advising them of the Acts 
adopted and include a short statement of the purpose and purport of 
each Act, and that the matter be referred to the Purposes and Proce
dures Committee for an amendment to the Rules of Procedure formally 
incorporating this provision for future years. 

At present, there is a serious disadvantage in promoting newly
adopted uniform Acts,  in that the Act is not published until up to ten 
months after its adoption, and then is included in the lengthy Proceed
ings, making it cumbersome to distribute the official publication. In 
addition, the policy assessment must be gleaned from the text of a 
finished draft. The purpose and background of the Act and of the 
substantive provisions ought to be included in simple practical terms for 
the use of the policy-maker. These can best be prepared by the working 
committee that produces the draft. 

The Committee recommends: 

1 .  That upon the adoption of a uniform Act; the Act be printed as 
a separate pamphlet immediately. 

2.  That the Act as printed contain explanatory notes or commen
taries, prepared by the working committee for the Act. The 
commentaries ought to be in the form of a general description 
of the practical effects of the Act, and more detailed description 
of the import of the substantive provisions or groups of provi
sions . 

For the purpose of implementing these recommendations, the Com
mittee recommends that the Rules of the Section be amended by adding 
the following section: · 

9.-(1) Each draft uniform Act that is presented to the Section for 
final adoption shall be accompanied by commentaries explaining in 
simple terms the general intent and background of the Act and the more 
particular intent and background of the substantive provisions . 
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(2) A uniform Act adopted by the Section shall be printed and 
distributed in a separate publication containing the commentaries im
mediately after its adoption. 

In implementing the Resolution requiring th� President to advise 
Attorneys General of the Acts adopted, the Committee feels that the 
Section ought not to make Rules for the Executive of the Conference. 
The Committee therefore recommends that the Chairm�J?. of the Sec
tion move the following r�solution before the Plenary Sessions: 

"That the President of  the Conference send a copy of the uniform 
Acts and commentaries, as they are adopted and published, to all 
Attorneys General with a letter stating that the Conference recommends 
their enactment!' 

Committee on Purposes and Procedures 

Emile Colas, C.R. ,  Chairman 
· Arthur N. Stone, Q.C. 

Graham G. Walker, Q.C.  
R. G. Smethurst, Q.C. 
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(Voir page 35) 

Le 29 mai 1985 

CONFERENCE SUR L'UNIFORMISATION 
DES WIS AU CANADA 

RAPPORT DU COMITE 
DES BUTS ET PROCEDURES 

A la reunion de 1984, a ete adoptee une resolution portant que le 
president ecrive a tous les procureurs generaux les informant des lois 
adoptees et leur donnant un bref aper9u de l 'objectif et de la portee de 
chaque loi, et que la question soit transmise au Comite des buts et 
procedures de fa90n que les regles de procedure soient modifiees afin 
d'y inserer officiellement cette disposition pour l'avenir. 

Actuellement, il est difficile de promouvoir les nouvelles lois un
iformes adoptees, car leur publication peut demander jusqu'a  dix mois 
apres leur adoption, et le libelle de la loi fait partie integrante du proces
verbal qui est volumineux, ce qui rend la publication officielle fasti
dieuse a distribuer. En outre, les analyses doivent etre extraites du texte 
du pro jet final . Le but et l'historique de la loi ainsi que des dispositions 
de fond devraient etre indus avec la loi ,  en termes simples, a !'intention 
des decideurs. Le groupe le mieux place pour preparer ces donnees est le  
comite de travail qui a redige le projet de loi. 

Le Co mite recommande : 

1 .  Que, des son adoption, une loi uniforme soit imprimee separe
ment; 

2. Que la loi imprimee comprenne egalement des notes explicatives 
et des observations redigees par le comite de travail .  Les obser
vations doivent consister en une description generale des effets 
pratiques de la loi et en une description plus detaillee de la 
teneur des dispositions de fond ou d'un groupe de dispositions. 

Pour donner suite a ces recommandations, le Comite recommande 
que les regles de la Section soient modifiees en y ajoutant Particle 
suivant : 

9 .-(1) Chaque projet de loi uniforme presente a la Section pour etre 
adopte doit etre accompagne d'observations expliquant en termes sim
ples !' intention generale et l'historique de la loi ainsi que, plus particu
lierement, !'intention et l'historique des dispositions de fond. 
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(2) Un loi uniforme adoptee par la Section doit, immediatement 
apres son adoption, etre imprimee et distribuee dans une publication 
distincte comprenant les observations. 

Pour ce qui est de Ia resolution portant que le president informe les 
procureurs generaux des lois adoptees, le Comite estime que la Section 
ne doit pas formuler de regles pour le Bureau de la Conference . Le 
Comite recommande done que le president de Ia Section presente la 
resolution suivante aux seances plenaires : 

"Que le president de la Conference fasse parvenir a tous les procu
reurs generaux des qu'elles sont adoptees et publiees, une copie des lois 
uniformes, ainsi que des observations, et une lettre mentionnant que la 
Conference recommande qu'elles soient sanctionnees!' 

Le Comite des buts et procedures 

Emile Colas, C.R. president 
Arthur N.  Stone, C.R. 
Graham G. Walker, C .R.  
R. G .  Smethurst, C .R.  
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(See page 3 5) 

UNIFORM RECIPROCAL ENFORCEMENT OF 
MAINTENANCE ORDERS ACT 

1 .  In this Act, 

"Attorney General" includes a person authorized in writing by the 
Attorney General to act for him in the performance of a power or duty 
under this Act; 

"certified copy'' means, in relation to a document of a court, the 
original or a copy of the document certified by the original or facsimile 
signature of a proper officer of the court to be a true copy; 

"claimant" means a person who has or is alleged to have a right to 
maintenance; 

"confirmation order" means a confirmation order made under this 
Act or under the corresponding enactment of a reciprocating state; 

"court" means an authority having jurisdiction to make an order; 

"final order" means an order made in a proceeding of which the 
claimant and respondent had proper notice and in which they had an 
opportunity to be present or represented and includes 

(i) maintenance provisions in a written agreement between a claim
ant and a respondent where those provisions ar enforceable in 
the state in which the agreement was made as if contained in an 
order of a court of that state, and 

(ii) a confirmation order made in a reciprocating state; 

"maintenance" includes support or alimony; 

"order" means an order or determination of a court providing for the 
payment of money as maintenance by the respondent named in the 
order for the benefit of the claimant named in the order; 

"provisional order" means an order of a court in (the enacting 
jurisdiction) that has no force or effect in (the enacting jurisdiction) 
until confirmed by a court in a reciprocating state or a corresponding 
order made in a reciprocating state for confirmation in (the enacting 
jurisdiction); 

"reciprocating state" means a state declared under section 18  or 
under an enactment repealed by this Act to be a reciprocating state and 
includes a province; 
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"registered order" means 

(i) a final order made in a reciprocating state and filed under this 
Act or under an enactment repealed by this Act with a court in 
(the enacting jurisdiction), 

(ii) a final order deemed under section 2(3) to be a registered order, 
or 

(iii) a confirmation order that is filed under section 5(8); 

"registration court" means the court in (the enacting jurisdiction) 

(i) in which the registered order is filed under this Act, or 

(ii) that deemed a final order to be a registered order under this Act 
or under an enactment repealed by this Act; 

"respondent" means a person in (the enacting jurisdiction) or in a 
reciprocating state who has or is alleged to have an obligation to pay 
maintenance for the benefit of a chiimant, or against whom a proceed
ing under this Act, or a corresponding enactment of a reciprocating 
state, is commenced; 

"state" includes a political subdivision of a state and an official 
agency of a state. 

2 .  (1) Where the Attorney General receives a certified copy of a final 
order made in a reciprocating state before, on or after the day on which 
this Act comes into force with information that the respondent is in (the 
enacting jurisdiction), the Attorney General shall designate a court in 
(the enacting jurisdiction) for the purposes of the registration and 
enforcement and forward the order and supporting material to that 
court. 

(2) On receipt of a final order transmitted to a court under subsec
tion (1)  or under a provision in a reciprocating state corresponding to 
section 5 (8)(a), the proper officer of the court shall file the order with 
the court and give notice of the registration of the order to the respon
dent. 

(3) Where a final order is made in (the enacting jurisdiction) before, 
on or after the day on which this Act comes into force and the claimant 
subsequently leaves (the enacting jurisdiction) and is apparently resi
dent in a reciprocating state, the court that made the order shall, on the 
written request of the claimant, the respondent or th� Attorney General, 
deem the order to be a registered order. 

(4) A registered order: varied in a manner consistent with this Act, 
continues to be a registered order. 
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(5) A respondent may, within one month after receiving notice of 
the registration of a registered order, apply to the registration court to 
set the registration aside. 

(6) On application under subsection (5) the registration court shall 
set aside the registration if it determines that the order was obtained by 
fraud or error or was not a final order. 

(7) An order determined not to be a final order and set aside under 
subsection (6) may be dealt with by the registration court under section 5 
as a provisional order. 

(8) Where an order purporting to be a final order is made by a court 
in a reciprocating state and the order is not enforceable in (the enacting 
jurisdiction) under the conflict of laws rules of (the enacting jurisdic
tion), the court in (the enacting jurisdiction) may, in its discretion, deem 
the order to be a provisional order and deal with it under section 5 . 

3 .  (1)  On application by a claimant before, on or after the day on 
which this Act comes into force, a court may, without notice to and in 
the absence of a respondent, make a provisional order against the 
respondent. 

(2) An order under subsection ( 1)  may only include the maintenance 
provisions the court could have included in a final order in a proceeding 
of which the respondent had notice in {the enacting jurisdiction) but in 
which he failed to appear. 

(3) Where a provisional order is made, a proper officer of the court 
shall send to the Attorney General for transmission to a reciprocating 
state, 

(a) three certified copies of the provisional order; 

(b) a certified transcript of the evidence given in the proceeding or a 
sworn document setting out or summarizing the evidence given 
in the proceeding; 

(c) a copy of the enactments under which the respondent is alleged 
to have an obligation to maintain the claimant; and 

(d) a statement giving available information respecting identifica
tion, location, income and assets of the respondent . 

(4) Where, during a proceeding for a confirmation order, a court in 
a reciprocating state remits the matter back for further evidence to the 
court in (the enacting jurisdiction) that made the provisional order, the 
court in (the enacting jurisdiction) shall, after giving notice to the 
claimant, receive further evidence. 
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(5) Where evidence is received under subsection (4), a proper officer 
of the court shall forward to the court in the reciprocating state a sworn 
document setting out or summarizing the evidence with such recom
mendations as the court in (the enacting jurisdiction) considers appro
priate. 

(6) Where a provisional order made under this section comes before 
a court in a reciprocating state and confirmation is denied in respect of 
one or more claimants, the court in (the enacting jurisdiction) that 
made the provisional order may, on application within six months from 
the denial of confirmation, reopeQ. the matter and receive further evi
dence and make a new provisional order for a claimant in respect of 
whom confirmation was denied. 

4. (1) Where the parentage of a child is in issue and has not previously 
been determined by a court of competent jurisdiction, the parentage 
may be determined as part of a maintenance proceeding under this Act. 

(2) If the respondent disputes parentage in the course of a proceed
ing to confirm a provisional order for maintenance, the matter of 
parentage may be determined even though the provisional order makes 
no reference to parentage. 

(3} A determination of parentage under this section has effect only 
for the purpose of maintenance proceedings under this Act. 

5 .  (1) Where the Attorney General receives from a reciprocating state 
documents corresponding to those described in section 3(3) with infor
mation that the respondent is in (the enacting jurisdiction), the Attor
ney General shall designate a court in (the enacting jurisdiction) for the 
purpose of proceedings under this section and forward the documents 
to that court . 

(2) On receipt of the documents referred to in subsection (1 ), the 
court shall, (issue process against) the respondent in the same manner as 
it would in a proceeding under (name enactment) for the same relief and 
shall proceed, with the hearing, whether or not the respondent is 
present, taking into consideration the sworn document setting out or 
summarizing the evidence given in the proceeding in the reciprocating 
state. 

(3) Where the respondent apparently is outside the territorial juris
diction of the court and will not return, a proper officer of the court, on 
receipt of documents under subsection (1), shall return the documents 
to the Attorney General with available information respecting the 
whereabouts and circumstances of the respondent. 
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(4) At the conclusion of a proceeding under this section,  the court 
may make a confirmation order in the amount it considers appropriate 
or make an order refusing maintenance to any claimant. 

(5) Where the court makes a confirmation order for periodic main
tenance payments ,  the court may direct that the payments begin from a 
date not earlier than the date of the provisional order. 

(6) The court, before making a confirmation order in a reduced 
amount or before denying maintenance, shall decide whether to remit 
the matter back for further evidence to the court that made the provi
sional order. 

(7) Where a court remits a matter under subsection (6), it may make 
an interim order for maintenance against the respondent. 

(8) At the conclusion of a proceeding under this section, the court, 
or a proper officer of the court, shall 

(a) forward a certified copy of the order to the court that made the 
provisional order and to the Attorney General; 

(b) file the confirmation order, where one is made; and 

(c) where an order is made refusing or reducing maintenance give 
writen reasons to the court that made the provisional order and 
to the Attorney General . 

6. ( 1 )  Where the law of the reciprocating state is pleaded to establish 
the obligation of the respondent to maintain a claimant resident in that 
state, the court in (the enacting jurisdiction) shall take judicial notice of 
that law and apply it . 

(2) An enactment of a reciprocating state may be ple�ded and 
proved for the purposes of this section by producing a copy of the 
enactment received from the reciprocating state. 

(3) Where the law of the reciprocating state is not pleaded under 
subsection ( 1 ), the .court in (the enacting jurisdiction) shall 

(a) make an interim order for maintenance against the respondent 
where appropriate; 

(b) adjourn the proceeding for a period not exceeding 90 days; and 

(c) request the Attorney General to notify the appropriate officer 
of the reciprocating state of the requirement to plead and prove 
the applicable law of that state if that law is to be applied . 

(4) Where the law of the reciprocating state i.$ not pleaded after an 
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adjournment under subsection (3), the court shall apply the law of (the 
Province). 

(5) Where the law of a reciprocating state requires the court in (the 
enacting jurisdiction) to provide the court in the reciprocating state with 
a statement of the grounds on which the making of the confirmation 
order might have been opposed if the respondent were served with 
(process) and had appeared at the hearing of the court in (the enacting 
jurisdiction}, the Attorney General shall be deemed to be the proper 
officer of the court for the purpose of making and providing the 
statement of the grounds . 

7 .  (1) The provisions of this Act respecting provisional orders and 
confirmation orders apply with the necessary modification to proceed
ings, except under subsection (5), for the variation or rescission of 
registered orders. 

(2) This section does not 

(a) authorize a provincially appointed judge to vary or rescind a 
registered order made in Canada by a Federally appointed 
judge; or 

(b) allow a registered order originally made under a Federal enact
ment to be varied or rescinded except as authorized by Federal 
enactment. 

(3) Notwithstanding subsection (2), a provincially appointed judge 
may make a provisional order to vary or rescind a registered order made 
in Canada under provincial enactment by a Federally appointed judge. 

' 
(4) Subject to subsections (2) and (3) a registration court has juri�-

diction to vary or rescind a registered order where both claimant and 
respondent accept its jurisdiction. 

(5) Where the respondent is ordinarily resident in (the enacting 
jurisdiction) a registration court may, on application by the claimant, 
vary or rescind a registered order. 

(6) A regi�trati<;:m court m.ay make a confirmation order for the 
variation or rescission of a registered order where 

(a) the respondent is ordinarily resident in (the enacting jurisdic
tion); · 

(b) the claimant who initiated the application for variation or re
scission in a reciprocating state is ordinarily resident in the 
reciprocating state; 
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(c) a certified copy of a provisional order of variation or rescission 
made by a court in a reciprocating state is received by the 
registration court through the Attorney General; and 

(d) the respondent is given notice of the proceeding and an oppor
tunity to appear. 

(7) A registration court may, on application by the respondent, 
make a provisional order varying or rescinding a registered order where 

(a) the respondent is ordinarily resident in (the enacting jurisdic
tion); and 

(b) the claimant is ordinarily resident in a reciprocating state in 
which the order was first made, and section 3 applies with the 
necessary modifications to the proceeding. 

(8) A registration court may, on application by the respondent, vary 
or rescind a registered order where 

(a) the respondent is ordinarily resident in (the enacting jurisdic
tion); 

(b) the claimant is ordinarily resident in a reciprocating state other 
than the state in which the order was first made; and 

(c) the registration court, in the course of the proceeding, remits the 
matter to the court nearest to the place where the claimant lives 
or works for the purpose of obtaining evidence on behalf of the 
claimant, 

or where 

(d) the respondent is ordinarily resident in (the enacting jurisdic
tion); 

(e) the claimant is not ordinarily resident in a reciprocating state; 
and 

(f) the claimant is given notice of the proceeding. 

(9) Where a claimant ordinarily resident in (the enacting jurisdic
tion), applies for a variation or rescission of a final order and the 
respondent is apparently ordinarily resident in a reciprocating state, the 
court may make a provincial order of variation or rescission and section 
3 applies with the necessary modification to the proceeding. 

(10) A registration court may make a confirmation order for the 
variation or rescission of a registered order where 
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(a) the respondent who initiated the application for variation or 
rescission in a reciprocating state is ordinarily resident in the 
reciprocating state; 

{b) the claimant is ordinarily resident in (the enacting jurisdiction); 

(c) a certified copy of a provisional order of variation or rescission 
made by a court in the reciprocating state is received by the 
registration court through the Attorney General; and 

(d) the claimant is given notice of the proceeding and an opportu-
nity to appear. 

8 .  Where an order originally made in (the enacting jurisdiction) is 
varied or rescinded in a reciprocating state under the law in that state 
corresponding to section 7, the order shall be deemed to be so varied or 
rescinded in (the enacting jurisdiction). 

9. (1)  The registration court has jurisdiction to enforce a registered 
order notwithstanding that the order 

(a) was made in a proceeding in respect of which the registration 
court would have had no jurisdiction; or 

(b) is of a kind that the registration court has no jurisdiction to 
make. 

(2) The provisions of (the deserted spouses' and children's mainte
nance enactment of the enacting jurisdiction) for the enforcement of 
maintenance orders apply with the necessary modification to registered 
orders and interim orders made under this Act. 

(3) A registered order, has, from the date it is filed or deemed to be 
registered, the same effect as if it had been a final order originally made 
by the registration court and may, both with respect to arrears accrued 
before registration, and with respect to obligations accruing after regis
tration, be enforced, varied or rescinded as provided in this Act whether 
the order is made before, on or after the day on which this Act comes 
into force. 

(4) Where a registered order is registered with (Supreme Court of the 
enacting jurisdiction), it may be enforced as if it were an order of that 
court. 

(5) Where a proceeding is brought to enforce a registered order, it is 
not necessary to prove that the respondent was served with the orc;ler. 

( 6) Where a registered order is being enforced and the registration 
court finds that the order has been varied by a court subsequent to the 
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date of registration, the registration court shall record the fact of the 
variation and enforce the order as varied. 

10. Where (the enacting jurisdiction), a province, a state or a political 
subdivision or official agency of (the enacting jurisdiction), a province 
or state is providing or has provided support to a claimant, it has, for the 
purpose of obtaining reimbursement or for the purpose of obtaining 
continuing maintenance for the claimant, the same right to bring pro
ceedings under this Act as the claimant. 

1 1 . ( 1 )  The Attorney General shall , on request in writing by a claimant 
or an officer or court of a reciprocating state, take all reasonable 
measures to enforce an order made or registered under this Act. 

(2) On receipt of a document for transmission under this Act to a 
reciprocating state, the Attorney General shall transmit the document to 
the proper officer of the reciprocating state. 

(3) The Attorney General may, in writing, authorize a person to 
perform or exercise a power or duty given to the Attorney General under 
this Act. 

12. ( 1) Where a document signed by a presiding officer of the court in a 
reciprocating state or a certified copy of the document is received by a 
court in (the enacting jurisdiction) through the Attorney General, the 
court in (the enacting jurisdiction) may deem the document to be a 
provisional order or a final order, according to the tenor of the docu
ment, and proceed accordingly. 

(2) Where in a proceeding under this Act a document from a court 
in the reciprocating state contains terminology different from the termi
nology of this Act or customarily in use in the court in (the enacting 
jurisdiction), the court in (the enacting jurisdiction) shall give a broad 
and liberal interpretation to the termiuology so as to give effect to the 
document. 

(3) For the purposes of this Act, it shall be presumed, unless the 
contrary is established, that procedures taken in a reciprocating state 
have been regular and complete and that the court making an order in a 
reciprocating state had jurisdiction to do so and that the jurisdiction is 
recognized under the conflict of laws rules of "(the enacting jurisdic
tion). 

1 3 .  (1) Where confirmation of a provisional order or registration of a 
final order is sought and the documents received by a court refer to 
amounts of maintenance or arrears not expressed in Canadian currency, 
a proper officer of the court shall first obtain from a bank a quotation 
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for the equivalent amounts in Canadian currency at a rate of exchange 
applicable on the day the order was made or last varied. 

(2) The amounts in Canadian currency certified on the order by the 
proper officer of the court under subsection (1)  shall be deemed to be 
the amounts of the order. 

{3} Where an order or other document received by a court is not in 
(English or French}, the order or other document shall have attached to 
it from the other jurisdiction a translation in (English or French) 
approved by the court and the order or other doc�ment shall be deemed 
to be in (English or French) for the purposes of this Act. 

14. (1) Subject to subsections (2) and (3), a claimant, respondent or the 
Attorney General may appeal any ruling, decision or order of a court in 
(the enacting jurisdiction) under this Act and (the deserted spouses, and 
children,s maintenance enactment of the enacting jurisdiction) applies 
with the necessary modification to the appeal. 

(2) A person resident in the reciprocating state and entitled to 
appear in the court in the reciprocating state in the proceeding being 
appealed from,  or the Attorney General on that person,s behalf, may 
appeal within seventy-five days after the making of the ruling, decision 
or order of the court in (the enacting jurisdiction) appealed from. 

· (3) A person responding to an appeal under subsection (2) may 
appeal a ruling, decision or order in thy same proceeding within fifteen 
days after receipt of notice of the appeal. 

(4) The Attorney General may respond to an appeal under subsec
tion (2) and may appeal a ruling, decision or order in the same proceed
ing within fifteen days after receipt of notice of the appeal, and he may 
act on behalf of a person resident in a reciprocating state who is 
responding to an appeal under subsection (3). 

(5) An order under appeal remains in force pending the determina
tion of the appeal, unless the court appealed to otherwise orders . 

1 5 .  (1) In a proceeding under this Act, spouses are competent and 
compellable witnesses against each other. 

(2) In a proceeding under this Act, a document purporting to be 
signed by a judge, officer of a court or public officer in a reciprocating 
state shall, unless the contrary is proved, be proof of the appointment, 
signature and authority of the person who signed it. 
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(3) Statements in writing sworn by the maker, depositions or tran
scripts of evidence taken in a reciprocating state may be received in 
evidence by a court in (the enacting jurisdiction) under this Act. 

( 4) For the purposes of proving default or arrears under this Act, a 
court may receive in evidence a sworn document made by any person, 
deposing to have knowledge of, or information and belief con<;:erning, 
the fact . 
16 .  A registration court or a proper officer of it shall, on reasonable 
request of a claimant, respondent, the Attorney General , a proper 
officer of a reciprocating state or a court of the state, furnish a sworn 
itemized statement showing with respect to maintenance under an order 

(a) all amounts that became due and owing by the respondent 
during the twenty-four months preceding the date of the state
ment; and 

(b) all payments made through the court by or on behalf of the 
respondent during that period. 

17.  Where a proper officer of a court in (the enacting jurisdiction) 
believes that a respondent under a final order or a registered order has 
ceased to reside in (the enacting jurisdiction) and is resident in or 
proceeding to another province or state, the officer shall inform the 
Attorney General and the court that made the order of any information 
he has respecting the whereabouts and circumstances of the respondent 
and, on request by the Attorney General, a proper officer of the court 
that made the order or the claimant, shall send to the court or person 
indicated in the request 

(a) three certified copies of the order as made in or filed with the 
court in (the Province); and 

(b) a sworn certificate of arrears. 

1 8 .  The Lieutenant Governor in Council may, where he is satisfied that 
laws are or will be in effect in a state for the reciprocal enforcement of 
orders made in (the enacting jurisdiction) on a basis substantially 
similar to this Act, by regulation declare that state to be a reciprocating 
state. 

19.  This Act does not impair any other remedy available to a claimant 
or another person, (the enacting jurisdiction), a province, a state or a 
political subdivision or official agency of (the enacting jurisdiction), a 
province or a state. 

20. Any order made under an enactment repealed by this Act con
tinues , insofar as it is not inconsistent with this Act, valid and enforce-
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able, and may be rescinded, varied, enforced or otherwise dealt with 
under this Act. 

21 . The reciprocal enforcement of �aintenance orders enactment pres
ently in force in (the enacting juris<;liction) is repealed. 
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February 10, 1984 

Dr. Derek Mendes Da Costa, Chairman, 
Ontario Law Reform Commission 
18 King Street East 
Toronto, Ontario , M5C 7C5 

Dear Derek : 

Uniform Sale of Goods Act 

I recently had occasion to consult several sections in the Uniform Act 
as revised by the Legislative Drafting Section of the Uniform Law 
Conferences. The version I used appears as Appendix HH in the 1 982 
Proceedings of the Conference, pop. 531 et seq. 

The sections I initially consulted were sections 62 to 66. I discovered 
to my dismay that the Drafting Section had made some changes which 
are substantive in character or indicate misunderstanding of the pur
pose of the original language. For example, section 6.5(2) of the Uni
form Committee's draft reads: 

''A person is deemed to have a voidable title even if . . : •  
The Drafting Section has changed this to read: 

"A person with a voidable title has the power to transfer 
described in Subsection {1) ,  even though " 
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In my view, the Drafting Section badly misunderstood our intention 
since a person with a voidable title always had power at common law to 
pass good title to a third party before the transaction had been avoided . 
What subsection 2 is concerned with are transactions that were deemed 
to be wholly void at common law and thus conferred no title at all on the 
ostensible transferee under the first transaction. The whole purpose of 
the subsection was to change the common law rule, and this is why our 
draft talks about the first transferee being "deemed" to have a voidable 
title. 

1\vo other unfortunate changes appear in section 62(2)(e) and 63(2). 
In the former case, the Drafting Section changed "under a mistake of 
such a character" to read "under a mistake of a character". In section 
63(2), line 2, the Drafting Section changed the words "he has the power 
t<:> transfer" to read, "he has the capacity to transfer". It is generally 
understood (certainly in the Hohfeldian scheme of analysis) that there is 
a subtle but important difference between "power" and "capacity';. In 
any event, I fail to understand why the Drafting Section should have 
changed a word with such a well understood meaning. 

Again, in section 64(2) I found that the overall effect of the Drafting 
Section's changes was to leave the whole subsection ungrammatical. 
This result was brought about because the Drafting Section added 
"Where" at the beginning of our section 6.7(1).  Parenthetically I may 
add that th� original Ontario version of these subsections was drafted by 
L.  R .  McTavish, Q.C. , who was for many years senior legislative 
counsel in Ontario and a very active member of the U. L.C.  

The Section's changes in Part VI caused me to look at some earlier as 
well as later sections, and again I was dismayed by what I discovered. I 
found, for example, the Drafting Section had wholly omitted section 
2. 1 of our draft Act dealing with the purposes of the Act and that 
sections 2.2(1) of our draft had been changed to read (in s .  3 (1)) "This 
Act applies to every contract of sale and other transaction governed by 
this Act . . :'. Presumably the underlined words were added because of 
the analogical provision in section 2.2(4) of our draft, now appearing as 
subsection 3 of section 3 of the Section's draft. I think section 3(1) will 
baffle the average reader and lead him to wond�r whether the Sale of 
Goods Act has suddenly been expanded to cover a whole new range of 
transactions. I also found that the sequence of the other subsections in 
our section 2.2 had been changed without, so far as I could see, a good 
reason for the change. As far as later parts of the Act are concerned 
(e.g. , Parts VIII and IX), my overall impression was that few changes 
had been made, although I must emphasize that my reading was very 
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superficial . This impression leads me to wonder whether a different 
person or group of persons looked at the later parts. 

There is another curious error, not ascribable to the Drafting Section, 
which I found in the Table of Contents of the 1982 Proceedings. Page 6, 
item HH, states that it contains "A Brief Overview; A Brief Comparison 
of the Major Features of the Uniform Sale of Goods Act" etc. I recall 
such an Overview being prepared but so far as I can see it does not 
appear in the 1982 volume. 

I don't know how the other members of our Committee fared, but I 
did not receive my copy of the Drafting Section's revised product until 
long after the Section had completed its work and, if my memory serves 
me correctly; not until after they had submitted their report to the ULC 
and presumably had it adopted by the Conference. In any event, I was 
not given a list of the changes nor was I asked to express my opinion 
about their accuracy or wisdom. I do recall writing you to express my 
dismay that the Drafting Section had eliminated our table of contents at 
the beginning of the Act and also dispensed with our system of decimal 
point section numbering. 

Now that I have discovered the extent of some ofthe changes made by 
the Section and the serious distorting effect whiCh they have on some of 
the sections in the Act, I feel it important that the Conference's atten
tion should be drawn to this matter and an attempt made to correct the 
errors . Perhaps an appropriate beginning would be to ask members of 
the original Sales Committee to review different parts of the Act and to 
compile a list of the significant changes made by the Drafting Section. 

I would very much appreciate your own views on the whole question .  
To save time I am forwarding a copy o f  this letter to the other members 
of the Committee. 

Kindest personal regards. 

JSZ:pw 
c.c. Members of the Committee 
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MEMORANDUM 

To: Jacob S.  Ziegel 
From: David Vaver 

APPENDIX Q 

Re: UNIFORM SALE OF GOODS ACT: Changes 
Date: January 2 1985 

I have compared Parts I to IV of the Uniform Sale of Goods Act, as 
proposed to the Uniform Law Conference of Canada at its 1981 meet
ing, with the same parts of the Uniform Act as passed by the Conference 
at its 1 982 meeting. The documents I have compared were the 1981  Act 
appearing as Appendix S to the Official Proceedings of that year, and 
the typewritten copy of the 1982 Act sent to me by the then Chairman of 
the Ontario Law Reform Commission in February 1 983 . I have not 
checked whether there are any discrepancies between the latter copy and 
the Act as appearing iri the 1982 Proceedings, since these were temporar
ily unavailable to me at the time of writing. 

The differences I have detected follow. (The first reference is to the 
section in the 1982 Act; the numbers in brackets refer to the correspond
ing provision in the 1981 Act.) 

S.l(a) [s . 1 . 1 (1 ) 1 . ] :  the words "means a civil proceeding commenced by 
writ of summons or otherwise, and" have been omitted. I am not sure 
that I understand the effect of the omission. 
S.l(b) [s . l . 1(1 )2. ] :  the words "including course of dealing, usage of 
trade or course of performance" have been replaced by "including those 
circumstances described in section 26". Since it is unclear precisely what 
circumstances in section 26 are being referred to, I do not regard this 
change as an improvement. 

S.l(c) [s . 1 . 1 ( 1 )3 . ] :  there is a change of syntax to remove a grammatical 
infelicity in the original. There is no change of meaning. 

S.l(e) [s . l . 1  (1 )5 . ] :  commas have been inserted in four places to break up 
an otherwise continuous sentence. There is no change of meaning. 

S.l(f) and (g) [s. 5 .20(1 )(a) and (b)]:  the definitions of C.I .F., C. & F. ,  
and C.F. have been moved from s .  5 .20(1 )  where they appea,r as defini
tions "in this section and in sections 5 .21 and 5 .23" to the general 
definition section . If these terms appeared previously only in s .  5 .20-
5 .23, no harm seems to be done. If the terms appear anywhere else in the 
Act, a change of substance may have occured. 

S.l(h) [s . l . 1 ( 1 )6. ] :  the word "and" in the third line has been omitted 
and replaced by a comma. Arguably, the change has created an ambigu
ity, since it is now unclear whether the referent "which" applies to 
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"sale" , the nearest preceding noun, or "unit of goods" , much further 
away. 

Also, the examples in parentheses have been omitted, and the lan
guage out of parentheses has been treated as an inclusory definition, 
thus : " 'commercial unit' . . .  includes a single article, a set of 
articles . .  � · , etc. No change of substance appears to have occurred, 
although arguably the examples formerly included may have been help
ful in assisting meaning. 

S.l(i) [s . 1 . 1 (2)(a)] :  the definition has been shifted to an earlier point. 
No change of substance appears to have occurred. 

S.l(k)(ii) [s. l . 1 (1)8 . (b)] : the word "retains" replaces "is to retain". I am 
uncertain whether a change of meaning results. The original may sug
gest that the intended effect of the contract is the criterion; the change 
may suggest that the actual, as distinct from the intended effect, is what 
matters . If this is the case, the change has a serious and unintended 
effect : a contract of sale is defined in an ambulatory rather than a priori 
way. 

S.l(m) [s. 7 .  7(1)] : the previous definition which was stat�d to apply "in 
this section and in sections 7. 9 and 8 .6" now appears ·in the general 
definition. I do not know whether "cure'' appears in any other contexts 
in the Act and whether this change is substantive or not. 

In s . l (m) (iii), the words "inCluding a defect of title" have been 
omitted. Since these words were originally included because of prior 
case law that suggested that a defect of title was a special type of breach 
transcending a mere breach of condition·, the omission has arguably 
retained this distinction. A change of policr of this otder requires 
further debate . •  

S . l  (m)(v) replaces the concluding phrase of former s .  7 .  7 . (1) "or any 
combination thereof as is consistent with subsection 2". The replace
ment of "thereof' may be commendable; aliter the replacement of "as 
is consistent with subsection 2" by "appropriate". Since no standard of 
"appropriateness" appears , the change is no improvement. 

S. l(o) [s. l . l { l ) l l . ] :  the addition of commas and a "that are" in (ii) do 
not appear to change any meaning. 

S. l(p) [s. 5 . 10] :  There have been major changes here. It would take me 
some time to work out whether a change of substance has occurred. 
S. l(q) [s . 5 . 19(1)] :  I do not know why "F.A.S�' has to appear in the 
general definition section, rather than where it previously appeared, 
referring only to two sections. I do not know whether "F.A.S�' appears 
elsewhere in the Act and therefore whether a change of substance has 
occurred . 
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S.l(s) [ s . l . l (l ) l3] :  there have been some commas added, as well as a 
"the",  without making any change of substance. However, the omission 
of the examples contained at the end of the old provision has been 
unsuccessful, since half an example ("whether or not documents of title 
accompany the bill") has been retained -: nonsensically, since the 
phrase now refers to nothing that precedes it . 

S .l(t) [s . 5 . 19(1)]: The same comment made in reference to s . l (q) applies 
here. 

S.l(w) [s . l . l(l) l6] : "tangible personal property" replaces "movable 
things". The objects of the concluding phrase have been transposed, for 
reasons that escape me, but presumably have something to do with the 
editor's whimsy. 

S.l(y) [s . 8 . 10(1)]: the definition of "instalment contract" has been put 
in the general definition. This has caused the equivalent of s .8  . 10(2) and 
(3) [new s .90(1) and (2)] to become necessarily wordier. No change of 
substance seems to have occurred. 

S.l(z) [s . l . l (l ) l8] :  the words "and 'lessor' and 'lessee' shall be con� 
strued accordingly" have been omitted. Are the provisions of provincial 
Interpretation Acts being relied on here? 

S.l(aa) [s. l . l (l)l9] :  commas have been put around "by his occupation" 
where it appears twice in this provision. ''Such" has been replaced by 
"the . . .  described in subclause (ii)". "Such�phobia" is preferred to 
longwindedness. 

S.l(bb) [s. l . 1 (1)20] : "Such-phobia" manifests itself again in line 1, 
only to be suppressed in the closing line. Consistency is surely the hob� 
goblin of little minds. The closing phrase about "notification having a 
corresponding meaning" has been omitted: see query under s . 1  (z). 

S.l(cc) [s.2.5(4)] : Presumably "prescribed in the regulations" appears 
more than once in the Act. If this is the test for having a word appear in 
the definition section, I should like to review the Act again. 

S.l(dd) [s . 1 . 1 (1 )21 ] :  see query under s . l (z). There is an insignificant 
change of style from a preposition to a prepositional phrase. 

S.l(hh) [s.5 .26(l)(a)] :  I do not understand why a definition ("sale on 
approval") applicable to one section only now turns up in the general 
definition section. If this is a rule of thumb, then sections 56(1)(a), 
56(1 )(b), 54(1) and 19( 1 ), amongst others, should appear in section 1 .  
Then we could give birth to a new style of statute: one Which had a 100 
pages of definition and three pages of normative text. 
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S.l(ii) [ s .5 .26(l)(b)) : Previous comment under s . l (hh) applies to "sale 
or return". By the way, is it good style to have a section labelled "l(ii)"? 

Section 1 . 1 (1 )24, definition of "signed" , has been omitted altogether. 
Are we back to the Interpretation Acts again? 

S .1(jj) [s . 1 . 1  ( 1 )25) :  minor changes without affecting meaning have been 
made. 

S.1(kk) [s. 1 . 1 ( 1)26] :  the word "simple" has been removed before "con
tract" , presumably for reasons of tautology. 

8.1(11) [s . 1 . 1 ( 1)27] : "and 'written' has a corresponding meaning" has 
been removed, presumably for reasons having to do with the Interpreta
tion Acts. If  this is so, I wonder why the whole definition of "writing" 
has not been removed for the same reason. 

Sidenote to s.2, "Interpretation re contracts of sale": a draftsman who 
eschews "such" goes for "re"? 

Section 2 generally: inverted commas around the term being defined in 
former s . 1 . 1  (2) have been removed: no loss of meaning, I think. 

Former s.2. 1, "Scope and Application of Act" , has been removed. I 
think this is a loss. Many reading the Act would have got some assistance 
from this "mischief" provision. Why should one guess what the pur
pose of an Act is? 

8.3(1) [s.2.2(1), s . lO(l)] :  an amalgam that does not change meaning. 

8.6 [s.2.4(1)] :  this sentence is recast for no apparent reason. In any 
event, should "only pass ir' be "pass only ir'? 

8.8 [s.2.4(5)] :  "or" is corrected to "of". A redundant "agreed" is 
removed. 

8.9 [s.2.5(1)] : "real property" is substituted for " land". Some other 
inconsequential changes. 

8.10(1) [s.2.5(2)] : the words "apart from the land" have been omitted. I 
think this may have a change of meaning. 

8.10(2) [s .2.5(3)] : some reordering of an inconsequential character. 
"Registered encumbrance" replaces "encumbrance of record" :  is there 
a difference? "As the case may be" has been omitted. 

8.11(2) (s.2.6(2)] : the words "and a buyer of the goods that he is to 
receive" have been added, reasonably, I think, in view of the reference to 
the buyer's position in 8.11(3) [s.2.6(3)] : 
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8.12 fs .3 . 1 (1 )] :  "waived" is substituted for "negatived". "Waiver" has a 
specific meaning in contract law; I think ' !negatived" should have been 
kept. 

S.13 [s .3 . 1 (2)] : the drafter has kept "prescribed by this Act" : but of 
course there is now a new definition of "prescribed". What is going on? 

Again, "waive" replaces " disclaim": see previous comment. "Par
ties" is repeated for no apparent reaso11:, in preference to the former 
"they" in line 3 .  "Such" is reasonably replaced by "those". 

8.15 [s .3 .3 ] :  inconsequential reordering of phrases. 

S.16 [s . 3 .4(1 )] : the opening words "Unless inconsistent with this Act" 
have been removed; on the other hand, the words "and continue to 
apply" have been added (redundantly?). The opening words are, I 
think, important: they resolve the issue of paramountcy between this 
Act and other rules. I can see a possible reason why "bankruptcy" was 
removed from the list, but I am not sure of all the implications of this 
removal. 

S.17 [s.4.8] : The parol evidence provision has been shifted to here, 
presumably to stand beside the other provision dealing with "law and 
equity". The phrase "shall prevent or limit" has been changed to "pre
vents or limits". I do not see why this has occurred, especiallr since the 
normative use of "shall" has been used quite frequently throughout the 
Act. Indeed, the rel)loval of "shall" obscures the fact that a major 
principle is being repealed. 

8.18(c) [s.3 .4(2)]: While I am not sure I entirely like the previous 
section, the language "Nothing in this Act affects . . .  (c) an Act of the 
Province other than this Act" is hardly an improvement, assuming that 
one can garner any sense at all from it . 

8.19(2) [s.4 . 1 (2)] :  The opening phrase "Capacity to buy and sell is 
regulated by the general law concerning capacity to contract and to 
transfer and acquire property, but . .  !' has been excised. The phrase 
"the law relating to capacity [sic] to contract" was added to s . 16, so that 
the phrase in s . 19(2) is now redundant. 

In the phrase "a person who by reason of mental incapacity, drunk
enness or otherwise is incompetent to contract" , the words between 
"who" and "is" have been deleted. Providing examples is sacrificed on 
the altar of brevity. 

The phrase "for the necessaries" is substituted for "therefor". "Nec
essaries" is now unnecessarily repeated. If this style Is adopted, the 
following is surely preferable: 
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''A minor or person who is incompetent to contract shall pay a 
reasonable price for necessaries sold and delivered to him!' 

8.20(1) [s.4 .2(1)] : the phrase "including conduct by the parties which 
recognizes the existence of such a contract" has been deleted. See 
comment in first paragraph of previous provision. 

8.20(2) [s .4.2(2)] : the opening words "An agreement sufficient to con
stitute" are omitted. "Moment" is replaced by " specific time". 

8.21(1) [s.4 .3(1)] :  "the parties are deemed to have concluded a contract 
of sale and one of them has proceeded with performance" has been 
replaced by "the parties are considered to have concluded a contract 
because one" etc. The first change is stylistic. The second has changed 
the meaning of the original . 

8.21(2) and (3) [s .4.3(2) and (3)]: minor changes of style and wording 
have been made without changing substance. 

8.23 [s .4.5 ] :  minor changes of style have been made. However, the 
addition of a comma after the word "generally" has either changed the 
meaning of the original or is syntactically wrong. 

8.24 [s.4.6] :  minor changes of style have been made in subsections 1 and 
2. In subs. 3 ,  "has reason to know" has been changed to "knew or 
should reasonably have. known". 

8.25 [s .4 .7] : In subs. 1 ,  the phrase "where goods are put up for sale by 
auction in lots" has been changed to "where goods are sold by auction 
in lots" : a change of meaning may have occurred here. 

In subs. 2, the phrase "so announces by the fall of the hammer or in 
any other customary manner" has been replaced by "announce� com
pletion of the sale in any customary,manner;'. I do not see why the "fall 
of the hammer" phrase should be omitted here. 

In subs. 3, the words "for sale" are added after "put up". I originally 
thought that the drafter objected to the phrase "put up for sale" in subs. 
1 and therefore replaced it there. The retention of the plJ.rase in subs. 3 
makes the change in subs. 1 even more incomprehensible. 

In subs . 4, the phrase "in an auction with reserve" is changed to "in 
a sale by auction with reserve" : a stylistic change only. Similar changes 
have been made in subss . 5 and 6.  

In subs. 7, the phrase "at a sale by auction" has been omitted, 
presumably for superfluity. 

In subs . 8, the provision has been recast, omitting the words '�it is 
not lawful for" and replacing them by "the seller or his agent shall not 
bid". Thi� seems to be a change of substance. The previous wording did 
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not merely impose a negative duty: it indicated that these acts were 
"unlawfuln. This clearly engaged the law of contractual illegality. The 
change obscures or changes this intention. On this view, subs. 9, which 
has not been changed, does not exhaust the consequences of a failure to 
observe subs. 8 .  

S.26 [s .4.9] : Subs. 4 has been modified stylistically, and the word 
"govern" has been substituted for " controln. 

S.29 [s .4. 1 1 (2)-(7)] : minor changes not affecting substance have been 
made. 

SUMMARY OF AMENDMENTS TO 
UNIFORM SALE OF GOODS ACT MADE BY 
LEGISLATIVE DRAFTING COMMITTEE TO 

PARTS V, IX AND X 

(Prepared under Prof. Ziegel's supervision) 

PART V 

S. 30(1) [s . 5 . 1 (1 )] 
1 981  version: "it is the duty of the seller . . .  and of the buyer . . .  " 

- 1982 version: "The seller shall deliver . . .  and the buyer . . .  " 

S. 31(1) [s . 5 .2(1)] 
- minor changes 

S. 31(2) [s . 5 .2(2)] 
- 1 982 version omits "or whether the operation of an agreement is 

unconscionable under s .  5 .7(3)" from 1981 version. 

- minor changes in clauses (a)-(i) and, 
(a) "formed" changed to "made" in 1982 version 

(d) "term or terms" changed to "terms" in 1982 version 

(i) "benefit or benefits" changed to "benefits" in 1 982 version. 

S. 31(4) [s . 5 .2(4)] 
- 1982 version omits ' 'The powers conferred by" before "this section" 

S. 31(5) [s . 5 .2(5)] 
1 981 version: "includes any variation or rescission of the contract" 
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1982 version: "includes any agreement to vary or rescind the con
tract under s .  27" 

s. 32(1) [5 .3(1), (2)] 
- structural changes 

s. 32(2) [5 .3(3)] , 32(3) [5 . 3(4)] , 32(4) [5 .3(5)] 
- minor changes 

s. 33 [5 .4(1)] 34 [5 .4(2)] 
- stylistic changes (minor) 

S. 35 [s. 5 . 5 ]  
- The 1982 version creates two parallel conditions whereas in  the 1981 

version , circumstances giving right to make or demand delivery are 
the primary consideration and ability to apportion price is arguably 
secondary. 

S. 36 [s. 5 .6(1)] 
- minor changes . In clauses (e) and (f) of the 1982 vers�on, the second 

reference to "place of business" in each clause should either read 
"place of residence" or "that one" - the latter being the wording in 
the 1981 version. 

Ss. 38, 39 [s .  5 .  7(1)-(3)] 
- the 1982 version alters the structure of the original. 

- further, the 1981 clause "and an agreement dispensing with such 
notification is invalid if its operation would be unconscionable" is 
omitted from s. 39(2) in the 1 982 version . 

S. 40(1) [s. 5 .8(1)] 
- in the 1982 version, line 1 ,  "time and place which" should read 

"time and place at which" to conform with 1981 version. 

S. 40(3) [s . 5 .8(3)] 
1 981 version : "the buyer is to receive" 

- 1982 version: "the buyer receives" 

S. 40(4) [s . 5.8(4)] 
- changes in wording 

S. 41(1) [s . 5 .9(1)] 
1981 version: "agreement of sale . . .  contract" 
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1982 version: "agreement . . .  contract of sale" 

1982 version omits "made in good faith" requirement in line 5 and 
"otherwise" in line 1 before "otherwise sufficiently definite" 

S. 41(2) [s. 5 .9(2)] 
- 1982 version omits ·"or arrangements" 

S. 42 [s. 5 . 10] :  Express Warranties 
- 1982 version deletes definition of "express warranty" in s .  5 . 10(3) 

and places it in the general definition section (1982 - s .  1 (p)). The 
result is very confusing and makes it constantly necessary for the 
reader to refer to two sections to appreciate the full meaning under 
the Act of an express warranty. The confusion is made worse because 
s .  1 (p) also contains cross-references to parts of s .  42 

- 1982 version definition (s . l (p)) includes buyer's statements and sale 
by sample which are not part of the original definition 

1982 s .  42(9) (which corresponds to 1981 s .  5 . 1 1 )  omits "without 
restricting the generality of s .  5 . 10" and "including quality" 

Ss. 42(2), (3) [ss. 5 . 10(4), (5)] 
- minor changes, s .  42(3) should insert "in" in line 4 before "a bro

chure" to correspond with 1981 version and to make it grammatical 

S. 42(7) [s .  5 . 10(9)] 
- 1982 version has changed "public or section of the public" to 

"public" ;  "natural tendency" to "tendency" ;  "the buyer may treat 
it as an express warranty made to him" to "is an express warranty" 

S. 43(2)(b)(i) [s .  5 . 12(2)(b)(i)] 
- 1982 version erroneously omits "or" after "the seller" 

S. 44(l)(b)(ii) [s. 5 . 13(1 )(b)(ii)] 
1981 version: "are of fair average quality" 

1982 version: "are of fair or average quality" (underlining added by 
reviewer) 

S. 44(l)(b)(iii), (v)[s. 5 . 13(1)(b)(iii), (v)] 
- minor changes 

S. 44(3) [s .  5 .3(3)] 
- minor changes; 1982 version, clause marked "(b)" should read "(c)" 
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S. 48(1) [s. 5 . 16(1)] 
1981 version refers to s .  5 .2 (unconscionability) 

- 1982 version refers to s .  17 (parol evidence) 
S .  48(1)(c): "remedies for breach" was originally "remedies for each 
breach" [s .  5 . 16( l )(c)] 

S. 48(2) [s. 5 . 16(2)] 
- in line 2 "breach of a warranty" has been substituted for "breach of 

such warranty" in original. 

S. 50(l)(a) [s .  5 . 18(l )(a)] 
- 1981 version refers to "land" ;  1982 version to "real property" 

- in line 3 of s. 50(1 )(a), "incorporated" is misspelt 

S. 50(4) [s � 5 . 18(4)] 
1981 version: "shall be no greater than" 

- 1982 version: "is not to exceed,, 

S. 5. 19(1): meaning of various shipping terms 
- these definitions have been moved to the general definition section 

(s. l (q) & (t)) in the 1982 version. Since these terms do not appear 
elsewhere in the Act there is little justification for the transposition. 

S. 51 (1), (2) is. 5 . 19(2), (3), (5)] 
- opening clauses in ss . 5 1 ( 1 )  & (2) differ from corresponding sections 

in 1981 version. 

- Ss. 5 1 ( 1 )(c) & (d) lack the conjunction "and" in the original 
s .  5 . 19(3) 

[S. 5 . 19(5)] 
- These requirements have been added to the appropriate sections in 

the 1982 version. 

[S. 5 .20(1 )] 
---: These definitions have been moved to the general definition section 

(s. l (f) & (g)) in the 1982 version 

S. 52(1) [s .  5 .20(2)] 
1982 version differs slightly from 1981 version 

- 1982 s. 52(1 )(e) line 2, "width" should be "with" 

S. 52(2) [s . 5 .20(3)] 
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- The original wording has been altered and given a presumably 
unintended meaning. In particular, s. 52(2) now applies to the buyer 
as well as the seller even though s .  52(1) is only concerned with the 
seller's duties under a CIF contract 

[S .  5 .20(4)] - payment against tender of documents 
- omitted in 1982 version. The same clause appears in 5 . 19(7) and has 

been reproduced in s .  5 1 (4). No explanation is given for the inconsis
tency 

S. 52(3); (4) [s. 5 .21 (1 )] 
- 1982 version divides into 2 subsections what was contained in one in 

the 1981 draft. 

S. 52(6) [s .  5 .21 (3)] 
- The 1982 version restricts the provision to contracts under s. 52(3); 

there is no such restriction in the 1981 version 

S. 53 [s .  5 .22] 
- minor changes; s .  53 omits the fuller wording re: unloading 

S. 54(1) [s .  5 . 23(3)] 
- changes in wording 

S. 56(3) [s .  5 .25(3)] 
- 1982 version omits "proper" before " letter of credit" in line 1 ;  "to" 

is incorrectly substituted for "from" jn line 4 

[S.  5 .26(1)] 
- these definitions appear in the general definition section (s . 1 (hh), 

(ii)) of the 1982 version 

S. 57(b) [s. 5 .26(2)(b)] 
- 1982 version, line 1, substitutes "on a trial basis" for "consistent 

with the purpose of trial". The change appears unwarranted and 
changes meaning of original text. 

PART IX 

S. 98 [s. 9 .3 ]  
- 1982 version, line 1 ,  substitutes "withhold" for the 1981 "refuse" 

S. 99(g) [s . 9.4(9)] 
1982 version, line 1, erroneously refers to s. 103 - it should be s. 101 
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S. 101 (s . 9.61 
- 1981 version: "cancel" 

- 1982 version: "cancel the contract" 
s. 101 (2)(a) - "manufacturer" should be "manufacture" 

"or" should be added after "contract" in line 2 

S. 102 [s .  9.7] 
- structural changes 

S. 103(l)(d) [s .  9 .8(1 )(d)] 
- 1982 version adds "due" before "performance" 

S. 104(2) [s .  9.9(2)] 
- 1982 version, line 1 omits "as against a buyer" in 1981 version 

8. 104(8) [s. 9 .9(8)] 
- minor changes 

S. 105(5) [s .  9 . 10(5)] 
- 1982 version: "take" in line 1 should be "takes" 

S. 106(1)(c) [s .  9 . 1 1 (1)(c)] 
- minor changes 

S. 106(2) [s .  9 . 1 1 (2)] 
- 1982 version omits "and not subsection l(a)" 

S. 106(4) [s. 9. 1 1 (4)] 
- minor structural changes 

S. 111(3) [s. 9. 16(3)] 
- 19S2 version omits "within this section" after "cover" 

PART X 

1982 version omits ss. i0.3 & 10.4, dealing respectively with com
mencement of the Act and its short title. 

- 1981 s .  10. 1 (Transitional provision) is found in 1982, s. 3(1), which 
seems alright. 
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Professor Jacob S. Ziegel 
Faculty of Law 
University of Toronto 
TORONTO, Ontario 
MSS lAl  

Dear Jacob: 

29th October, 1984 

RE: UNIFORM SALE OF GOODS ACT 

I have now compared Part VI of the Uniform Act with the U.L.C. 
redraft of that Act. I find that there are numerous changes some of 
which are of a substantive nature but most of which are stylistic only. I 
will mention all changes btit will highlight only those that might be 
considered as effecting a substantive change. Please therefore, forgive 
the nitpicking litany of changes that are delineated hereunder because 
my own judgment as to what affects th� meaning of the original text or 
what is objectionable is certainly subjective and fallible. 

In this memo I will refer to our draft Act as the Model Act (M.A.) and 
the drafting committee re-draft as the Uniform Law Conference Act 
(U.L.C.A.). 

M.A.  6. 1(3) 

M.A. - "  . . . despite the reserva
tion of a security interest and even 
though a document . . �' 

U.L.C.A.. 60(3)(a) 

U. L.C.A. - " . . .  , notwith
standing the reservation of a 
security interest and that a docu
ment . . �' 

In my opinion this does not change the meaning and is stylistic only. 

In addition the U.L.C.A. uses lower case letters an,d roman numerals 
for the paragraphs even though they are in fact rules for which we used 
arabic numbers. 

M.A .  6. 1(3)2(a) U.L.C.A . 60(3)(b)(i) 

M.A. - "(a) if the seller is to U.L.C.A. - '1(i) if the seller is 
deliver a document of title . . . required to deliver a document of 

title . . !' 

This change makes the paragraph consistent with the M.A. drafting 
in the following paragraph. 
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M.A .  6. 1(3)2(c) 

M.A. - "(c) in any other case , on 
the buyer's receipt of the goods!' 

No substantive change evident . 

M.A . 6.2 

U.L.C.A. 60(3)(b)(iii) 

U.L.C.A. - "(iii) in any other 
case, when the buyer ft!Ceives the 
goods . 

U.L.C.A. 59 

The M.A. section has been repositioned as the new first section of 
this Part but it has also been changed by deleting the reference to this 
Part being "subject to Section 3 .4(2)". This latter section states that the 
rights of holders in due course and holders of documents of title under 
federal or under the enacting province's other legislation are to be 
determined without reference to the Sale of Goods Act. Presumably the 
U.L.C.A. draftsman thought that this was implicit. As a side issue 
please note the serious mistake made to the U.L.C.A. redraft' of M.A. 
3 .4(2). i .e. Section 18(c) of the U.L.C.A. 

M.A .  6.3 U.L. C.A. 61(1) 

Incredibly, the U.L.C.A. has repositioned this section which states 
the general principle of nemo dat as a mere preamble to the M.A. 
Section 6 .4 .  (i .e .  the section dealing with Estoppel, Factors Act and 
Negligent Entrustment situations). This is clearly wrong and should be 
reinstated as a separate section because most of the following sections 
are also exceptions to nemo dat; not merely the matters set out in 
Section 6 .4 of the M.A. 

The U.L .C.A. has also changed the wording of the nemo tjat rule by 
changing the grammar of the last few words to provide that "the buyer 
acquires no better title than that of the seller". I do not think this alters 
the situation. 

M.A. 6.4(1) U.L. C.A. 61(2) to (6) 

The U.L .C.A. has hived off M.A. 6.4(1 )(a) and has made it a separate 
sub-section all by itself and has put paragraphs (b) and (c) into a 
separate sub-section. 

In addition there has been a grammatical change in M.A. 6.4(l )(b) by 
using the words " ;  . .  true owner of them" for the M.A. words 
" .  . . true owner thereof". 

No substantive changes have been wrought by these changes . 

M.A .  6. 4(2)(a) U.L. C.A . 61(4)(a) 
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The U.L.C.A. has changed "the entrustment of the goods" to "the 
entrusting of the goods". 

No substantial change. 

M.A.  6.4(3) U.L.C.A. 61(5) 

M .A. "- " . . .  as is fair in the cir- U.L.C.A. - " . . .  that it con
cumstances!' siders fair in the circumstances!' 

("it" refers to "the court") 

No substantial change. · 

M.A .  6.4(4) U.L.C.A . 61(6) 

Again the U.L.C.A. uses the word "entrusting" rather than the word 
"entrustment". 

No substantial change. 

M.A. 6.5 U.L.C.A. 62 

This section has already been the subject of Jacob's original memo 
and there are some unwanted and substantial changes as a result of the 
U.L.C.A. redraft. 

The U.L.C.A. collapses old 6.5(1)  and (3) into new 62(1) .  This does 
not appear to make a substantive change. 

The real fault is with the U.L.C.A. redraft of the preamble to M.A. 
6.5(2). This new preamble appears as U.L.C.A. 62(2). 

M.A.  - "6.5(2) A person is 
deemed to have a voidable title 
even if,' 

U.L.C.A. - "62(2) A person with 
a voidable title has the power to 
transfer described in sub-section 
( 1) ,  even though" 

This redraft no longer marries the provisions of the two sub-sections 
and the original wording must be restored. 

M.A .  6.5(2)(e) 

M.A. - "the transaction was en
tered into under a mistake of such 
a character as to render the agree
ment void at common law". 

UL. C.A. 62(2)(e) 

U.L.C.A. - "the agreement was 
entered into under a mistake of a 
character that renders the contract 
void at common l�w". 

I cannot see any change in meaning by the changed phraseology. 

M.A. 6. 6 U.L. C.A. 63(1) 
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The U.L.C.A. changes the ordering of the sub-sections by making the 
M .A.  final sub-section into a new first sub-section. (i .e. the definitions 
of "prospective buyer" and "prospective seller" are at the beginning 
and not at the end of the section. 

The U.L .C.A.  divides 6.6(4) into two separate sub-sections, one of 
which deals with the prospective buyer and the other with the prospec
tive seller. In addition the U.L.C.A. changes the words "For the purpose 
of this section, . .  !' to "In this section:' 

I do not think any substantive change has been made. 

M.A.  6. 6(1) UL. C.A . 63(2) 

The U.L.C.A.  deletes the words "in cases mentioned in ss. 2" from 
the section . In addition, the word "power" (to transfer) is changed to 
"capacity" (to transfer) . 

The first change is stylistic but I have not satisfied myself that 
capacity has the same effect as power. It seems alright but I am uneasy. 

M.A .  6. 7 UL. C.A.  64 

The U.L.C.A. reverses the positions of the two sub-sections and 
redrafts M.A.  6. 7(2) by defining "entrust" rather than defining "en
trusting". the U.L.C.A. also breaks the section down to a preamble and 
two paragraphs .  In addition the opening flush of sub-section 1 is 
changed from "Any entrusting of possession of goods to a 
merchant . . �, to "Where the possession of goods is entrusted to a 
merchant . . !' 

No substantive changes have been made as a result of the above. 

However, U.L.C.A. 64(2) as redrafted makes no sense grammatically. 
To correct this the U.L.C.A. should also have added the words "such 
entrustment" after the word "kind" in the fourth line and should have 
added a comma after the word "kind". 

M.A . 6.8 UL. C.A. 65 

The U.L.C.A.  removes the definite article "the" before the word 
"goods" in the first line. 

I do not think this is an improvement. However, I do not think it 
changes the meaning. 

M.A. 6.9 UL.C.A. 66 

The U.L.C.A.  divides this section into two separate sub-sections by 
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placing in a preliminary section a provision that the word "buyer" will 
include a person claiming from or under a buyer. 

This has made the drafting of the section more comprehensible and is 
a definite improvement . 

In the same section the U.L.C.A. deletes the words "if the price was 
not in the form of money" obviously thinking these words to be unnec
essary. The U.L.C.A. considerably shortens the wording of  the section 
but there appears to be a small grammatical problem that has arisen 
from the deletion of these words . The difficulties arise with the phrase: 

" . . .  the owner repays the buyer the price or its equivalent value in 
money that was paid by the buyer for the goods . . !' 

Should this not read? 

" . . .  the owner repays the buyer the price or the equivalent value 
in money of the consideration that was paid by the buyer for the 
goods . .  ! '  

Finally the U.L.C.A. has deleted the last few words of 6.9 that seem 
to give the court a discretion as to whether it would order all or merely 
part of the reliance losses before making a restoration order. The redraft 
clearly requires all reliance losses to be paid before the court can make 
such an order. This is clearly a substantive change if I am correct in my 
interpretation of the Model Act. 

I hope that the above does not prove too voluminous and that you will 
have no difficulty winnowing out the important parts . 

Yours very truly, 

E .  Arthur Braid, Q .C. 

EAB:jk 
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Professor J. S .  Ziegel 
Faculty of Law 
University of Toronto 
84 Queen's Park 
Toronto, Ontario 
M5S lAl  

Dear Jacob, 

July 10, 1985 

I have had another look at the Uniform Sale of Goods Act and have 
discovered that the text I used was subsequently changed. Where our 
version of the Act has been verified in an immaterial way, I shall not 
point that out, whether it be a change of wording or a change of 
arrangement, unless there has been a relocation of sections and subsec
tions. Many of these immaterial changes represent an attempt to get 
away from the method of the UCC, which does not trouble me greatly 
though I appreciate you may be a little disturbed at such a breaking of 
the chain with the UCC case law. The draftsman obviously prefers 
expressions like "shall" and "is required to" to "must" , but I think that 
is unimportant. 

Anyway, my report is appended to this letter and, if I do not speak to 
you before you go , may I wish you a happy and a fruitful sabbatical . 

All best wishes . 

MGB/mb 
Encl . 

Michael G. Bridge 

UNIFORM SALE OF GOODS ACT: PARTS VII - VIII 

I am working from the version set out in Appendix HH to the 1982 
Proceedings of the Uniform Law Conference of Canada (64th meeting, 
Montebello). 

Section 7. 1 (67): 

(1) - A "right" to return goods has been substituted for an "option". 
I see no difficulty with this though I note that "option" is the UCC 
expression. 
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Section 7.2 (68): 

(3) - This provision has been deleted though the substance of it 
reappears in section 69. 
(4)(a) - This has become subsection (3) which now speaks of the 
seller tendering to the buyer an attornment by the bailee. Obviously, 
that will not do: "procure" , which was dropped, remains the best 
word. 

( 4)(b) - Some of this has been incorporated in section 68(3) but most 
of it is to be found in section 68(4). In view of the rearrangement, the 
provision now gives the wrong impression that a buyer holding a 
negotiable document of title has his rights fixed against the bailee 
only when the latter is "notified". [A point not attributable to the 
ULC draftsman - receipt of a direction by the seller fixing the 
buyer's rights - Is this generally inconsistent with the reintroduction 
of attornment in this and other sections? ]  

(5) - The material on dishonour of  bills of  exchange has been 
extracted and inserted in a new section 68(6), with the unfortunate 
introduction of "non-acceptance or rejection of the contract" in
stead of " (scil .) the tender". Obviously, one does not reject a con
tract. 

Section 7.3 (69 ): 

There is no real change here except that section 69 now refers explic
itly to "tender" ,  which was the function of the former section 7 .2(3). 
[Again, not the draftsman. Section 69 would allow the buyer to treat 
the tender as non-conforming whenever an unreasonable contract is 
made with the carrier. SGA section 31 (2) would reach this result only 
if, in addition, the goods are lost or damaged in transit . Did we intend 
this? I know we followed the UCC on this point. ]  

Section 7.4(70): 

(l)(b) - The word "only" has been dropped: this could make a 
difference. 

(2) - "Unreasonable contract" has been substituted for "improper 
contract". The former, however, harmonizes better with section 69 
and so is to be preferred. It is better, however, to keep on referring to 
the "powers" of a seller holding a negotiable document of title: 
section 70(2) has wrongly substituted for this a reference to the selier's 
"rights". 
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Section 7. 5(71): 

( 1 )  - This provision now omits explicit mention of the seller's right 
of stoppage in transit and of his right to have the bill of exchange 
honoured by the buyer. The latter of these is definitely not covered 
implicitly by the truncated language of the subsection. As for stop
page, this is probably excluded too since it is not a " right in the 
goods". The draftsman clearly does not like having to cite examples 
after language such as " including" or "in particular". In retrospect, 
the reference to "including" in section 7 .5(1) was rather unfortunate 
because it evidently was not the proper word: "together with" or 
something like it would have been better. 

Section 7. 6(72) 

(1) - This now refers to "the goods" instead of "goods" and might 
be a problem in the case of severable contracts . 

Section 7. 7(73): 

(1) - This has gone with the promotion of the definition of cure to 
section 1 .  Remaining subsections have in consequence been renum
bered. Also gone is any reference to sections where the expression 
"cure" is used. In the definition section (section 1 )  there is no longer 
any reference to the curing of title: I believe this possibility should 
remain "flagged". In section 7 .  7(1) there was a helpful reference to 
the criteria in subsection (2): relocating the definition to section 1 
means that this reference has gone and has been replaced by the 
slightly less helpful "appropriate". (Not a big point.) 

Section 7.8(74): 

( 1 ) - The draftsman has completely misread this one - a terrible 
mess. The rule regarding merchant sellers and non-merchant buyers 
has sunk without trace. There has also been a conflation of destina
tion contracts and contracts where delivery to the carrier is delivery to 
the buyer: the result is a completely incomprehensible provision 
(section 74(1 )(a)(i)). 
(2) - The saving clause introduces a reference to the "rights" of 
buyer and seller, in addition to "duties" and "liabilities". I cannot yet 
say whether this is harmful. 

Section 7.9(75 ): 

(2) - There has been a change in the wording substituting "a buyer of 
conforming goods" for "a buyer as to conforming goods". The 
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suggestion thus raised is that subs . (2) applies only to goods identified 
to the contract at the time of forma�ion (specific goods). A more 
serious point still is that the draftsman has completely misread the 
old provision which put a portion of the risk on the buyer until the 
seller managed to reinsure the goods . The "him,, no longer refers to 
the seller but to the buyer, so that the provision has become meaning
less. 

[A point I made in my earlier report - I would prefer "unlawfully', 

to be tacked on to references to repudiation for reasons earlier stated.] 

Section 7. 10(76): 

(2) - The word "acceptable" has been substituted for "current". 
Since we are talking about payment, the latter word is obviously to be 
preferred. 

Section 8. 4(84): 
( 1 )  - "Place of rejection, has been substituted for "market of 
rejection". I should prefer the latter, lest "place" be defined in too 
limited a fashion. The words "are likely" have been substituted for 
"threaten" in section 8 .4(l)(b): this may have effected a probability 
change. 

(4) - The example cited in the original has been dropped: it should 
stay. 

(5) - The reference to "good f;:tith,, and "reasonable care" has been 
dropped in favour of ''commercially reasonable manner". As you 
might well understand , that does not upset me but it has probably 
introduced a substantive change. 

Section 8.5(85): 

( 1 ) - Substitution of "are likely" for "threaten" (see, supra). 

(2) - The draftsman has introduced a new reference to good faith.  

Section 8. 6(86): 

(3) - "Duly prejudiced" has been substituted for "unduly preju
diced" : an obvious error. 

Section 8. 7(87): 

(4) - [The repudiation point again (see, supra)] 
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Sectio_n 8.8(88): 

( 1 ) - [The repudiation point again (see, supra)] 

(2) - This has been relocated in section 88( 1 )  with consequent 
numbering changes in the remaining subsections. 

Section 8.9(89): 

( 1 ) - [The repudiation point again (see, supra)] 

Section 8. 10(90): 

( 1) - The definition of "instalment contract" has been promoted to 
section 1 with consequent numbering changes in the remaining sub
sections. 

Section 8. 11 (91): 
(1) - "Underlying assumption" has been substituted for "basic 
underlying assumption". To keep the test a strict one, the word 
"basic" must be retained. 

Professor Jacob S. Ziegel 
Faculty of Law 
University of Toronto 
Toronto, Ontario 
M5S 1A1  

Dear Jacob, 

RE: UNIFORM SALE OF GOODS ACT 

Michael G. Bridge 
July 7, 1985 

November 27, 1984 

Pursuant to the request contained in your memorandum of October 
18,  I have examined Parts VII and VII (Sections 67 -95). It is my opinion 
that the following changes in the final version of the Uniform Sales Act 
should be made. 

Section 70(2), line 3 - The word "unreasonable" should be de
leted and the original word "improper" substituted. 
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Section 71(1) - The following should be re-inserted at the end of 
the subsection in order to provide clarification: "including the 
right to stop delivery and the seller's right to have the bill of 
exchange honoured by the buyer". 

Section 74(1)(a) - Must be amended to include a subclause equiv- · 
alent to Section 7 . 8(l )(a) of the original draft .  This should be a new 
subclause (i) which would read as follows : 

"(i) unless it requires him to deliver at a particular destina
tion, the risk passes to the buyer when they are delivered 
to the carrier even though the shipment is under reserva
tion; but" 

The existing Section 74(1 )(a)(i) must be renumbered as (ii) and the 
opening words of the subclause should read as follows : "if it does 
require him to deliver them . . !' Existing clause 7 4(1 )(a)(ii) should 
be renumbered as (iii). 

Section 75 - Should be recast in its original form. The drafter has 
misconceived the function of the section. It should read as follows: 

"Subject to Section 88(3), where the buyer of conforming 
goods already identified to the contract repudiates the con
tract or is responsible for any delay in delivery of the goods 
before risk of loss has passed to him, the selle'r may, to the 
extent of any deficiency in his insurance coverage, treat the 
risk of loss as resting on the buyer for a commercially reason
able time sufficient to enable him to insure the goods" 

[Even in its original form, this subsection is ambiguous . It should 
pe made clear that the "him" in the final line of the subsection 
refers to the seller and not to the buyer.] 

Section 84(4) - The portion of the original 8 .4(4) which was 
deleted by the drafter should be re-inserted. This portion is as 
follows: "including the right of the seller to recover any payments 
made to the buyer under subsection 3 where the buyer has wrong
fully rejected the goods!' 

Yours truly, 

Ronald C. C.  Cuming 
RCCC/wgh 
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Mr. H. Allan Leal, Q.C. , 
Ontario Commissioner to the Uniform 

Law Conference of Canada, 
c/o Ontario Law Reform Commission, 
18 King Street East, 15th Floor, 
Toronto, Ontario 
M5C 1C5 

Dear Allan, 

Uniform Sale of Goods Act 

July 22, 1985 

I am taking the liberty of forwarding you herewith the findings of the 
members of the Uniform Sale of Goods Act Committee with respect to 
the changes to the draft Uniform Act made by the Legislative Drafting 
Committee. 

I apologize for the delay in doing so . I have been kept fully stretched 
since the end of term and have only now found the time to review and 
collate the reports prepared by Messrs . Vaver, Braid, Bridge and Cum
ing as well as my own assistant. To expedite the distribution of this letter 
and to enable its contents to be discussed at the forthcoming annual 
meeting of the Conference, I am arranging to forward a copy direct to 
Graham Walker and Georgina Jackson and to the members of the 
reviewing team. 

Origin of present inquiry 

The present inquiry was triggered by a letter I wrote Derek Mendes da 
Costa on February 10, 1984. (The letter is reproduced in the accompany
ing binder). I pointed out that in the course of consulting the Uniform 
Act I had encountered some serious mistakes made by the Legislative 
Drafting Committee and that this led me to wonder how many other 
mistakes had been made. I suggested that the members of the Sale of 
Goods Committee actively involved in the preparation of the commen
tary accompanying the draft Uniform Act be invited to make a system
atic review of all the changes made by the Legislative Drafting 
Committee. The members subsequently indicated their willingness to 
participate in this work. 

On May 14, 1984, Derek Mendes da Costa wrote Graham Walker 
seeking his guidance with respect to the correct course of procedure. Mr. 
Walker replied on June 14, 1984, saying that since the Special Commit-
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tee was now functus the matter would have to brought before the annual 
meeting of the Uniform Law Section,  and that he proposed doing this. 
He also expressed the hope that any amendments to the Uniform Act 
could be handled on the recommendations of a single jurisdiction and 
without the need to revive the Special Committee. 

You wrote me on August 28, 1984, advising me that at its annual 
meeting the Conference had referred the matter of "tidying up" the 
Uniform Act to the Ontario Commissioners in consultation with me. 
We discussed your letter by telephone and I suggested in a subsequent 
letter that we follow my original suggestion to Derek that the work of 
review be divided among the Committee members with my collating the 
replies. You subsequently agreed verbally to this procedure. 

Messrs . Vaver, Braid, Ziegel, Bridge and Cuming participated in the 
subsequent review, each having assumed responsibility for one or more 
parts of the Act .  Their findings are reproduced in the enclosed binder. 
Since Profs . Bridge and Cuming had originally worked on Parts VII and 
VIII of the draft Act they also individually prepared comments on the 
changes to these parts made by the Legislative Drafting Committee . 
This is substantially the only overlap that occurs among the reports. 

The Findings 

The reports differ considerably in the amount of detail they contain. 
Some focus on changes of substance made by the Legislative Drafting 
Committee while others (notably my own) include minor drafting 
changes as well. What emerges abundantly from all the reports is that, 
intentionally or otherwise (but presumably unintentionally), the Com
mittee made significant changes in substance in almost every part of the 
Act. Many of the changes appear to have come about because the 
Legislative Drafting Committee misunderstood the meaning of the 
original text or unsuccessfully tried to marry the provisions in two or 
more sections . In other cases a subtle but significant change in meaning 
occurred when the Committee substituted a new word or phrase for the 
original text . 

Even at the stylistic level some of the Committee's changes are open 
to serious objections. The Committee apparently decided to put all 
definitions in section 1 of the Act even when the word or expression 
being defined only occurs in a few sections or in one section. (This is 
true for example of the definitions of the shipping terms -'- "f.o.b!' , 
"c. i .P.' , "c.  & f:' ,  etc. - "instalment contract" , "cure" , and "express 
warranty") .  The result not only makes for an excessively long definition 
section (5 pages in the 1982 Proceedings) but greatly complicates the 
task of understanding the Act for even a sophisticated reader. 
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It can also lead to new distortions. For example, s .  5 . 10 of the draft 
Act defines "express warranty" [see s .  5 . 10(3)1 and deals with many 
related aspects of the law of express warranties . The Committee re
moved the definition to s .  1 (and for no apparent reason also omitted 
the definition of "statement" in s.  5 . 10(1)) and as a result destroyed the 
organic unity and coherence of the original section. 

Finally, attention should also be drawn to a number of miscellaneous 
errors and anomalies in the Committee's work. There are a substantial 
number of typographical and grammatical errors ,  some of the cross-
references to section numbers are mistaken, and for some unexplained 
reason two versions of a marginal note frequently appear in the margin . 
Rather more serious and objectionable, in my view, is the Committee's 
omission of s .  2 . 1 of the draft Act dealing with the purposes of the Act. 
The desirability of this provision was very carefully considered before its 
adoption by the Ontario Law Reform Commission and the late Mr. L. 
R. MacTavish, Q .C . ,  legislative counsel to the Commission to the 
Committee. As the Sale of Goods Committee's comment to the section 
notes, it has important precedents. 

I have only given random examples of some of the many changes that 
give rise to concern. I appreciate that the Legislative Drafting Commit
tee was only exercising its mandate and was not required to present the 
Conference with a list of recommended changes before they became 
effective. Nevertheless, I find it disturbing that the Committee did not 
follow this procedure of its own accord since the Committee must have 
known that it was dealing with a long and technical Act,  and one that 
had already run the gamut of two expert bodies, the Ontario Law 
Reform Commission and the Conference's Sale of Goods Committee. I 
find it equally puzzling that the Legislative Drafting Committee did not 
consult the Sale of Goods Committee during the course of its review and 
seek the Committee's reactions to the proposed drafting changes. 

Where Do We Go From Here? 

I have thought carefully about this question. I have concluded that 
the best procedure would be for the Conference to revive the Sale of 
Goods Committee and to invite the Committee, assisted by the mem
bers of the Legislative Drafting Committee, to review all the changes 
made by the LDC and to recommend to the Conference what should be 
done with them. I have reached this conclusion because the changes 
made by the Committee are far too numerous, pervasive, and, in many 
cases, important to be dealt with summarily on the strength of the 
reports prepared by the individual members of the Sale of Goods 
Committee. With adequate preparation, a two-day meeting (or, at 
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most, two 2-day meetings) should be sufficient for the Committee to 
present a report, but I think it important that the Committee should 
have an opportunity to meet and consider these questions collectively. 

I should be happy to discuss the contents of this letter with you in 
greater details before I leave for England on July 3 1 . 

With kindest personal regards, 

JSZ/jw 
Encl. 

Yours very sincerely, 

Jacob S.  Ziegel, 
(Special Consultant to the 
Sale of Goods Committee) 

P.S .  In reviewing recently our correspondence concerning this matter 
I have noted with dismay that I overlooked Georgina Jackson's letter to 
you of October 9, 1984 and your reply to her of October 12, 1984. I 
cannot explain this lapse except for the fact that at the time I was deeply 
involved in the organization of our annual Workshop on Commercial 
and Consumer Law. However, my response would have been the same. 
In my view, Mrs . Merrilee Rasmussen would not have been in a position 
to contribute to the resolution of the difficulties until the members of 
the Sale of Goods Committee had completed their reviews and I had 
collated the reports. 
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TABLE I 

UNIFORM ACTS PREPARED, ADOPTED AND PRESENTLY 
RECOMMENDED BY THE CONFERENCE FOR ENACTMENT 

Accumulations Act 
Bills of Sale Act 

Bulk Sales Act 

Title 

Child Status Act 
Condominium Insurance Act 
Conflict of Laws (Traffic Accidents) Act 
Contributory Fault Act . 
Contributory Negligence Act 
Ct iminal injm ies Compensation Act 
Custody Jm isdiction and Enfm cement Act 
Defamation Act . 
Dependants' Relief Act 
Devolution of Real Property Act 
Domicile Act 
Effect of Adoption Act 
Evidence Act 

- Affidavits before Officers 
- Foreign Affidavits . 
- Hollington v Hewthorne 
-Judicial Notice of Acts, Proof of State 

Documents 
- Photographic Records 
- Russell v Russell . . . . . . . .  
- Use of Self-Criminating Evidence Befm e  

Military Boards o f  Inquiry 
Family Support Act 
Fatal Accidents Act 
Foreign Arbitral Awards Act 
Foreign Judgments Act 
Franchises Act 
Frustrated Conttacts Act 
Highway Traffic 

.:._ Responsibility of Ownet & Dt ivet for 
Accidents 

Hotelkeepers Act 
Human Tissue Gift Act 
Infm mation Reporting Act 
Intemational Child Abduction Act 
International Sale of Goods Act 
Interptetation Act 

Intet provincial Subpoenas Act 
Intestate Succession Act 
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Year First 
Adopted 

and Recom
mended 

1968 
1928 

1920 

1980 
1971 
1970 
1984 
1924 
1970 
1974 
1944 
1974 
1927 
1961 
1969 
1941 

1953 
1938 
1976 

l930 
1944 
1945 

1976 
1980 
1964 
1985 
1933 
1984 
1948 

1962 
1962 
1970 
1977 
1981 
1985 
1938 

1974 
1925 

Subsequent Amend
ments and Revisions 

Am '31,  '32; Rev '55; 
Am '59, '64, '72 
Am '21,  '25, '38, '49; 
Rev '50, '61 
Rev '82. 
Am '73 

Rev. '35, '53 ; Am. '69 
Rev '83 
Rev '81 
Rev. '48; Am. '49, '79. 

Am. '62. 

Am '42, '44, '45; Rev. 
'45 ; Am. '51 ,  '53, '57; 
Rev '81 

Am '5 1 ; Rev '53 

Rev. '31 . 

Rev '64 
Rev '85 
Rev '74 

Rev '71 

Am '39; Rev '41 ; Am 
'48; Rev. '53, '73; Rev. 
'84 

Am '26, '50, '55;  Rev 
'58; Am '63 ;  Rev '85. 



TABLE I 

Title 
Judgment Interest Act . . . . . . . . . . . . 
Jurors' Qualifications Act . . . . . . . . . .  . 
Legitimacy Act . . . . . . . . . . . . . .  . 
Limitation of Actions Act . . . . . . . . . . . . . .  . 
Limitations Act . . . . . . . . . . . 

- Convention on the Limitation Period in 
the International Sale of Goods . 

Maintenance and Custody Enforcement Act . 
Married Women's Property Act 
Medical Consent of Minors Act . . . . . • . . . . .  
Occupiers' Liability Act . . . . . . . . . . . . .  
Partnerships Registration Act . . . . . • .  
Perpetuities Act . . . . . . . . . . . . .  
Personal Property Security Act . . . .  
Powers of Attorney Act . . . . . . . . . . . . • . .  
Presumption of Death Act . . . . . . . . . . .  
Proceedings Against the Crown Act 
Products Liability Act . . . . . . . . . . . . . . . . . 
Reciprocal Enforcement of Judgments Act . .  

Reciprocal Enforcement of Maintenance 
Orders Act . . . . . . . . . . . . . . . . . . . . • 

Reciprocal Recognition and Enforcement of 
Judgments Act . 

Regulations Act . . . • . . . . . . . .  
Retirement Plan Beneficiaries Act . . . . . . . . .  
Sale of Goods Act . . . . . . . . . . . . . . . 
Service of Process by Mail Act . . . . . . . . .  
Statutes Act . . . • . . . . . . . . . . . . . . . . .  
Survival of Actions Act . . . . . . . .  . 
Survivorship Act . . 

Testamentary Additions to Trusts Act . .  
Transboundary Pollution Reciprocal 

Access Act . . . . . . . . . . . . . . .  . 
Trustee (Investments) . . . . . . . . . . . . . . .  . 
Variation of Trusts Act . . . . . ; . . 
Vital Statistics Act . . . . . . . . . . . . . . .  . 
Warehousemen's Lien Act . . . 
Warehouse Receipts Act . . . . .  
Wills Act 

- General . . . . . • • . . . • . . . .  
- Conflict of Laws . 
- International Wills 
- Section 17 revised . . . . . .  . 
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Year First 
Adopted 

and Recom-
mended 

1982 
1976 
1920 
1931  
1982 

1976 
1985 
1943 
1975 
1973 
1938 
1972 
1971 
1978 
1960 
1950 
1984 
1924 

1946 

1981 
1943 
1975 
1981 
1945 
1975 
1963 
1939 

1968 

1982 
1957 
1961 
1949 
1921 
1945 

1953 
1966 
1974 
1978 

Subsequent Amend
ments and Revisions 

Rev '59. 
Am. '33, '43, '44 

Am. '75. 
Am '46 

Rev. ' 82. 

Rev. '76. 

Am '25; Rev. '56; Am. 
'57; Rev. '58;  Am '62, 
'67 

Rev '56, '58;  Am. '63, 
'67, '71 ; Rev. '73, '79; 
Am. ' 82; Rev '85.  

Rev '82 

Rev. ' 82.  

Am. '49, '56, '57;  Rev. 
'60, '71  

Am. '70. 

Am '50, '60·. 

Am. '66, '74, '82 



TABLE II 

UNIFORM ACTS PREPARED, ADOPTED AND RECOMMENDED FOR 
ENACTMENT WHICH HAVE BEEN SUPERSEDED BY OTHER ACTS, 

WITHDRAWN AS OBSOLETE, OR TAKEN OVER BY OTHER 
ORGANIZATIONS 

No of Juris-
Yeat dictions Year 

Title Adopted Enacting Withdrawn Superseding Act 
Assignment of Book 

Debts Act 1928 10  1980 Personal Property 
Security Act 

Conditional Sales Act 1922 7 1980 Personal Property 
Security Act 

Cm nea Transplant Act 1959 11 1965 Human Tissue Act 
Corpmation Securities 

Registtation Act 193 1 6 1 980 Personal Property 
Security Act 

Fire Insmance Policy 
Act 1924 9 1 933 * 

Highway Traffic 
- Rules of the Road 1955 3 * *  

Human Tissue Act 1965 6 1 970 Human Tissue Gift Act 
Landlord and Tenant 

Act 1937 4 1 954 None 
Life Insmance Act 1923 9 1 933 * 

Pension Trusts and Plans 
- Appointment of Retirement Plan 

Beneficiaries 1957 8 1975 Beneficiaries Act 
- Perpetuities 1954 8 1975 In part by Retirement Plan 

Beneficiaries Act and in 
part by Perpetuities Act 
Dependants' Relief Act 

Reciprocal Enforcement 
of Tax Judgments Act 1965 None 1980 None 

Testators Family 
Maintenance Act 1945 4 1974 

*Since 1933 the Fire Insurance Policy Act and the Life Insurance Act have been the 
tesponsibility of the Association of Superintendents of Insurance of the Provinces of 
Canada (see 1933 Proceedings, pp . 12, 13) under whose aegis a great many amendments 
and a number of 1 evisions have been made The 1 emarkable degree of uniformity across 
Canada achieved by the Conference in this field in the nineteen twenties has been 
maintained eve1 since by the Association. 

**The Unifmm Rules oft he Road ate now being reviewed and amended from time to time 
by the Canadian Confetence of Motor Transport Authorities 
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TABLE III 

UNIFORM ACTS NOW RECOMMENDED SHOWING THE JURISDICTIONS 
THAT HAVE ENACTED THEM IN WHOLE OR IN PART, WITH OR 

WITHOUT MODIFICATIONS, OR IN WHICH PROVISIONS SIMILAR IN 
EFFECT ARE IN FORCE 

*indicates that the Act has been enacted in part. 
uindicates that the Act has been enacted with modifications. 
'indicates that provisions similar in effect are in force. 
tindicates that the Act has since been revised by the Conference. 

Accumulations Act-Enacted by N.B.' sub nom. Property Act; Ont. 
('66). Total: 2. 

Assignment of Book Debts Act-Enacted by Man. ('29, ' 5 1 ,  ' 57). Total: 
1 .  

Bills of Sale Act-Enacted by Alta.t ('29); Man. ('29, '57); N.B." (' 52); 
Nfld.o ('55); N.W.T.u ('48) ; N.S. (' 30); P.E.I . *  ('47, '82). Total: 7.  

Bulk Sales Act- Enacted by Alta.t ('22); Man. (' 51) ;  N.B.t ('27); 
Nfld.u ( '55);  N.W.T.t ('48); N.S .•; Yukon ('56). Total: 7 .  

Child Abduction (Hague Convention) Act-Enacted by B .C .  ('82); 
Man. ('82); N.B.X ('82) ;  Nfld. ('83); N.S. ('82); P.E.I ." ('84) sub nom. 
Custody Jurisdiction and Enforcement Act; Yukon ('81). Total : 7 .  

Condominium Insurance Act-Enacted by B.C.  ('74) sub nom. Strata 
Titles Act; Man. ('76) ;  Yukon ('81). Total: 3 .  

Conflict o f  Laws (Traffic Accidents) Act-Enacted by Yukon ('72). 
Total: 1 .  

Contributory Negligence Act-Enacted by Alta.t ('37); N.B.u ('25, 
'62); Nfld." (' 51) ;  N.W.T.o (' 50) ;  N.S.  ('26, ' 54); P.E.I: ('78) ; Sask. 
('44); Yukon" ('55). Total: 8 .  

Criminal Injuries Compensation Act-Enacted by Alta.t ('69); B.C. 
('72); N.B: ('71) ;  Nfld.X ('68); N.W.T. ('73) ; Ont. ('71 ) ;  Yukon" ('72, 
' 81). Total: 7 .  

Custody Jurisdiction and Enforcement Act-Enacted by Man. ('83) ;  
N.B.• ('80); Nfld.o ('83); P.E.I ." ('84). Total : 4. 

Defamation Act-Enacted by Alta.t  ('47) ; B.C.*  sub nom. Libel and 
Slander Act; Man. ('46); N.B.*  (' 52) ;  Nfld ." ('83); N.W.T.u ('49); 
N.S.* ('60) ; P.E.I .o ('48) ; Yukon (' 54, '81) .  Total: 9 .  

Dependants' Relief Act-Enacted by N.B.' ( '59) ;  N .  W.T. * ('74); Ont. 
('73) sub nom. Succession Law Reform Act, 1977: Part V; P.E.I.  ('74) 
sub nom. Dependants of a Deceased Person Relief Act; Yukon ('81). 
Total: 5 .  

Devolution o f  Real Property Act-Enacted by Alta. ('28); N.B." (' 34); 
N.W.T.o ('54); P.E. I .  * ('39) sub nom. Probate Act: Part V; Sask . 
('28); Yukon ('54). Total : 6. 
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Domicile Act-O. 
Effect of Adoption Act-Enacted by N.B.X (' 80); N.W.T. ('69); P.E. l . ' .  

Total: 3 .  
Evidence Act-Enacted by Alta. ('47, '52, '58) ;  B.C. ('32, '45,  '47,  '53,  

'77); Can. ('42, '43); Man.*  ('57, '60); Nfld . (' 54); N.W.T.o ('48); 
N.S .  ('45, '46, ' 52); P.E.I . * (' 39); Ont .*  ('45, '46, ' 52, '54) ; Sask . 
('45, '46, '47); Yukono ('55). Total: 1 1 .  

Extra-Provincial Custody Orders Enforcement Act-Enacted by 
Alta. ('77); B.C.  ('76) ;  Man.o ('82) ; Nfld.o ('76) ;  N.W.T. ('81 ) ;  N.S.  
('76) ;  Ont. ('82); Sask.0 ('77). Total: 8 .  

Family Support Act-Enacted by Yukon' ( '81) .  Total: 1 .  
Fatal Accidents Act-Enacted by N.B.* (' 69); N.W.T.t ('48); Ont. 

('77); sub nom. Family Law Reform Act: Part V; P.E.I .  '. Total: 4.  
Foreign Judgments Act-Enacted by N.B.o (' 50); Sask. ('34). Total: 2. 
Frustrated Contracts Act-Enacted by Alta.t ('49); B .C.  ('74) ; N.B.  

('49) ; Nfld . (' 56); N.W.T.t (' 56); Ont. ('49); Yukon ('81). Total: 7 .  
Highway Traffic and Vehicles Act, Part III: Responsibility of  Owner 

and Driver for Accidents-G. 
Hotelkeepers Act-Enacted by N.B.' .  Total: 1 .  
Human Tissue Gift Act-Enacted by Alta. ('73); B.C. ('72); N.B:;  

Nfld .o ('71); N.W.T. ('66); N.S .  ('73); Ont. ('71) ;  P.E.I .o ('74, '81 ) ;  
Sask.o ('68); Yukon (' 81). Total: 10. 

Interpretation Act-Enacted. by Alta. o  ('80) ;  B.C. ('74) ; N.B:; Nfld.0 
(' 51) ;  N.W.T.0t ('48) ; P.E.l . 0  ('81); Que:; Sask.o ('43); Yukon* ('54).  
Total: 9.  

Interprovincial Subpoenas Act-Enacted by Alta. (' 81); B.C. ('76); 
Man. ('75) ; N.B.o ('79); Nfld.0 ('79) ; N.W.T.0 ('76); Ont. ('79); Sask ,0 
('77) ; Yukon ('81). Total: 9. 

Intestate Succession Act-Enacted by Alta. ('28); B.C. ('25); Man.o 
('27, '77) sub nom. Devolution of Estates Act; N .B.o ('26) ; Nfld. 
( '51) ;  N.W.T.0 ('48) ; Ont.o ('77) sub nom. Succession Law Reform 
Act: Part II ;  P.E.I .  * ('39) sub nom .  Probate Act: Part IV; Sask. ('28); 
Yukono ('54). Total: 10. 

Judgment Interest Act-Enacted by N.B. ' ;  Nfld . ('83). Total: 2. 
Jurors Act (Qualifications and Exemptions)-Enacted by B.C. ('77); 

sub nom. Jury Act; Man. ('77); N.B.X; Nfld. ( '81) ;  P.E.I .o ('81). Total: 
5 .  
Legitimacy Act-Enacted by Alta. ('28, '60); B.C. ('22, '60); Man. 
('28, '62); N.W.T.o ('49, '64); N.S .x; Ont. ('21, '62); P.E.I .  * ('20) sub 
nom. Children's Act: Part I ;  Sask.o ('20, '61);  Yukon* ('54). Total: 9 .  
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Limitation of Actions Act-Enacted by Alta.o (' 35); Man." ('32, '46); 
N.B .*  (' 52); N.W.T. *  ('48); P.E. I . *  ('39) ;  Sask . (' 32) ;  Yukon ('54). 
Total: 7 .  

Married Women's Property Act-Enacted by Man. ('45); N.B."  (' 51) ;  
N.W.T. (' 52, '77); Yukon" ('54). Total : 4. 

Medical Consent of Minors Act-Enacted by N .B.  o ('76). Total: 1 .  
Occupiers' Liability Act-Enacted by B.C.  ('74); P.E.I . o  ('84). Total: 2. 
Partnerships Registrat�on Act-Enacted by N.B.o (' 51) ;  P.E.l. ' ;  Sask." 

('41) sub nom . Business Names Registration Act. Total: 3 .  
Pensions Trusts and Plans-Appointment of Beneficiaries-Enacted 

by Alta. ('58); Man. ('59); N .B .  ('55); Nfld. ('58); N.S.  ('60); Sask. 
('57). Total : 6. 

Perpetuities Act-Enacted by Alta. ('72); B.C.  ('75); Man. ('59);  Nfld. 
('55); N.W.T.*  ('68); N.S.  ('59);  Ont. ('66); Yukon ('81). Total : 8. 

Personal Property Security Act-Enacted by Man. ('77); Sask .o ('79); 
Yukono ('81). Total : 3 .  

Powers of Attorney Act-Enacted by B.C.  ('79); Sask.o ('83). Total: 2. 
Presumption of Death Act-Enacted by B .C .  ('58, '77) sub nom. 

Survivorship and Presumption of Death Act; Man. ('68); N.B.x ('60); 
N.W.T. ('62, '77); N.S.0 ('83); Yukon ('81). Total: 6. 

Proceedings Against the Crown Act-Enacted by Alta." ('59); Man. 
('51);  N.B.o (' 52); Nfld.o ('73); N.S. ('51) ;  Ont.o ('63); P.E . I . *  ('73); 
Sask.o {'52) .  Total: 8. 

Reciprocal Enforcement of Judgments Act-Enacted by Alta. ('25, 
' 58); B .C .  ('25, ' 59); Man. ('50, '61);  N.B.x  ('25, '51) ;  Nfld." ('60);  
N.W.T. * (' 55);  N.S.o ('73); Ont .  ('29); P.E.I .o ('74) ; Sask. ('40); 
Yukon ('56, '81). Total: 1 1 .  

Reciprocal Enforcement of Maintenance Orders Act-Enacted by Alta. 
('47, ' 58);  B .C.o ('72);  Man. ('46, '61, ' 83); N.B.t ('52); Nfld.' ('51, 
' 61 ) ;  N.W.T." ('51) ;  N.S.  * ('49, ' 83); Ont.o (' 59); P.E . I ." ('51, '83);  
Que. (' 52);  Sask. ('68, '81 ,  ' 83); Yukon ('81). Total: 12.  

Regulations Act-Enacted by Alta.o ('57); B.C. ('83); Can." (' 50); 
Man.o ('45); N.B.o ('62); Nfld.o ('77); N.W.T.o ('73}; Ont.o ('44}; 
Sask .o ('63, ' 82); Yukon" ('68). Total: 10. 

Retirement Plan Beneficiaries Act-Enacted by Alta. ('77, '81); Man. 
('76); N . B ." ('82);  Ont. ('77) sub nom. Law Succession Reform Act: 
Part V; P.E . I .x ;  Yukon ('81). Total: 6 .  

Service of  Process by Mail Act-Enacted by Alta!; B .C." ('45); Man.';  
Sask.'. Total: 4. 

Statutes Act-Enacted by B.C.o ('74}; N.B.o ('73);  P.E.I .x. Total : 3 .  
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Survival of Actions Act-Enacted by Alta." ('79) ;  B .C.*  sub nom . 
Estate Administration Act ;  N.B.  * ('69); P.E . I ." ('78); Yukon ('81) .  
Total : 5 .  

Survivorship Act-Enacted by Alta. ('48, '64); B .C." (' 39, '58); Man. 
('42, '62) ; N .B.  t ('40); Nfld. ('5 1 ); N.W.T. ('62); N .S. ('41); Ont. 
('40); Sask. ('42, ' 62); Yukon (' 81) .  Total: 10. 

Testamentary Additions to Trusts Act-Enacted by Yukon ('69) sub 
nom. Wills Act,s  29. Total: 1 .  

Testators Family Maintenance Act-Enacted by 6 jurisdictions before it 
was superseded by the Dependants Relief Act . 

Trans boundary Pollution Reciprocal Access Act-Enacted by Colorado 
(' 84) ;  Man .  ('85); Montana (' 84); New Jersey (' 84);  P.E. l .  (' 85). 
Total : 5 .  

Trustee Investments Act-Enacted by B.C.  ('59);  Man." ('65); N.B.  
( '71) ;  N .  W.T. ('71) ;  N .S .  * (' 57) ;  Sask. ('65); Yukon ('62, ' 81). Total: 7 .  

Variation of Trusts Act-Enacted by Alta. ('64) ; B.C.  ('68); Man. ('64); 
N.W.T. ('63); N.S .  ('62); Ont. ( '59);  P.E . I .  ('63); Sask. ('69). Total : 8 .  

Vital Statistics Act-Enacted by Alta." (' 59); B .C." ('62); Man." (' 5 1); 
N.B.'  ('79); N.W.T." ('52); N .S . "  (' 52); Ont. ('48) ; P.E.I .  * (' 50); Sask. 
(' 50); Yukon" (' 54). Total: 10. 

Warehousemen's Lien Act-Enacted by Alta. ('22) ; B .C .  (' 52); Man. 
('23); N.B.' ('23); Nfld . ('63); N.W.T." ('48); N.S .  ( '51) ;  Ont . ('24); 
P.E . I ." (' 38) ;  Sask. ('21); Yukon (' 54) .  Total: 1 1 .  

Warehouse Receipts Act-Enacted by Alta. ('49); B .C .*  ('45); Man.o 
('46) ; N.B." ('47); Nfld . ('63); N.S .  ( '51);  Ont."  ('46). Total: 7 .  

Wills Act-Enacted by Alta." ( '60); B.C."  ('60); Man." ('64); N.B.0 
(' 59); Nfld. (' 76); N.W.T." (' 52) ;  Sask . ( '31) ;  Yukono ('54). Total: 8 .  

-Conflict of  Laws-Enacted by B .C. ('60); Man. ( '55); Nfld. 
('76); N.W.T. ('52);  Ont. (' 54). Total: 5 .  

-(Part 4) International-Enacted by Alta. ('76); Nfld. ('76). 
Total: 2. 

Section 17-B .C." ('79). Total : 1 .  
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TABLE IV 

LIST OF JURISDICTIONS SHOWING THE UNIFORM ACTS Now 
RECOMMENDED ENACTED IN WHOLE 0� IN PART, WITH OR WITHOUT 
MODIFICATIONS, OR IN WHICH PROVISIONS SIMILAR IN EFFECT ARE IN 

FORCE 

*indicates that the Act has been enacted in part 
otndicates that the Act has been enacted with modifications 
'indicates that provisions similar in effect are in force 
t indicates that the Act has since been revised by the Conference 

Alberta 
Bills of Sale Actt ('29); Bulk Sales Actt ('22); Contributory 
Negligence Actt ('37); Criminal Injuries Compensation Actt ('69); 
Defamation Actt ('47); Devolution of Real Property Act ('28); 
Evidence Act-Affidavits before Officers (' 58), Foreign Affidavits 
('52, ' 58), Photographic Records ('47), Russell v. Russell ('47); 
Extra-Provincial Custody Orders Enforcement Act ('77); Frustrated 
Contracts Actt ('49) ; Human Tissue Gift Act ('73); Interpretation 
Acto (' 80); Interprovincial Subpoena Act ('81);  Intestate Succession 
Act ('28); Legitimacy Act ('28, ' 60); Limitation of Actions Acto 
('35); Pension Trusts and Plans-Appointment pf Beneficiaries 
('58) ;  Perpetuities Act ('72) ; Proceedings Against the Crown Acto 
(' 59) ;  Reciprocal Enforcement of Judgments Act ('25 , ' 58) ; 
Reciprocal Enforcement of Maintenance Orders Act ('47, '58); 
Regulations Acto (' 57); Retirement Plan Beneficiaries Act ('77, '81) ;  
Service of Process by Mail Act• ; Survivorship Act ('48, '64); 
Variation of Trusts Act (' 64) ; Vital Statistics Acto ( ' 59) ;  
Warehousemen's Lien Act ('22); Warehouse Receipts Act ('49); Wills 
Acto ('60); International Wills ('76). Total: 30. 

British Columbia 
Child Abduction (Hague Convention) Act ('82); Criminal Injuries 
Compensation Act ('72); Condominium Insurance Act ('74) sub 
nom. Condominium Act* ; Defamation Act* sub nom. Libel and 
Slander Act; Evidence-Affidavits before Officers: Foreign 
Affidavits* ('53); Hollington v. Hewthorne ('-77) Judicial Notice of 
Acts ,  etc. ('32), Photographic Records ('45), Russell v. Russell ('47) ; 
Extra-Provincial Custody Orders Enforcement Act ('76) sub nom. 
Family Relations Act* ;  Frustrated Contracts Act ('74) sub nom. 
Frustrated Contract Act ; Human Tissue Gift Act ( '72) ;  
Interpretation Act ('74); Interprovincial Subpoenas Act ('76) sub 
nom. Subpoena Interprovincial Act* ;  Intestate Succession Act ('25) 
sub nom. Estate Administration Act*;  Jurors Qualification Act 
('77) sub nom. Jury Act; Legitimacy Act ('22, '60); Occupiers' 
Liability Act ('74) sub nom. Occupiers' Liability Act*; Perpetuities 
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Act ('75) sub nom. Perpetuity Act* ; Powers of Attorney Act ('79) 
sub nom. Power of Attorney Act* ;  Presumption of Death Act ('58, 
'77) sub n o m .  Survivorship and Presumption of Death Act; 
Reciprocal Enforcement of Judgments Act ('25 , ' 59) sub nom. 
Court Order Enforcement Act* ;  Reciprocal Enforcement of 
Maintenance Orders Acto ('72) in Regulations under Sec. 7008 
Family Relations Act; Regulations Act ('83); Service of Process by 
Mail Acto (' 45) sub nom. Small Claims Act* ; Surviv�l of Actions Act 
sub nom. Estate Administration Act* ; Statutes Acto ('74) Part in 
Constitution Act; Part in Interpretation Act; Survivorship Acto ('39, 
' 58) sub nom. Survivorship and Presumption of Death Act* ; 
Provisions now in Wills Variation Act* ;  Trustee (Investments) ('59) 
Provisions now in Trustee Act; Variation of Trusts Act ('68) sub 
n om .  Trust Variation Act ; Vital Statistics Acto ( ' 62) ; 
Warehousemen's Lien Act ('52) sub nom . Warehouse Lien Act*;  
Warehouse Receipts Act* ('45); Wills Acto ('60); Wills-Conflict of 
Laws ('60), Sec. 17o ('79). Total: 30. 

Canada 
Evidence-Foreign Affidavits ('43), Photographic Records ('42) ; 
Regulations Acto (' 50), superseded by the St:;1tutory Instruments 
Act, S.C. 1971, c. 38 .  Total : 2. 

Manitoba 
Assignment of Book Debts Act ('29, ' 5 1 ,  ' 57); Bills of Sale Act ('29, 
'57); Bulk Sales Act ('51) ;  Child Abduction (Hague Convention) Act 
('82); Condominium Insurance Act ('76); Custody Jurisdiction and 
Enforcement Act ('83); Defamation Act ('46); Extra Provincial 
Custody Orders Enforcement Acto ('82); Evidence Act* ('60); 
Affidavits before Officers ('57); Interprovincial Subpoenas Act 
('75); Intestate Succession Acto ('27, '77) sub nom. Devolution of 
Estates Act; Jurors' Qualifications Act ('77); Legitimacy Act ('28, 
'62); Limitation of Actions Acto ('32, '46); Married Women's 
Property Act (' 45); Pension Trusts and Plans - Appointment of 
Beneficiaries (' 59) ;  Perpetuities ('59); Personal Property Security 
Act ('77); Presumption of Death Acto ('68); Proceedings Against the 
Crown Act ('51) ;  Reciprocal Enforcement of Judgments Act ('50, 
'61) ;  Reciprocal Enforcement of Maintenance Orders Act ('46, '61 ,  
' 83); Regulations Acto ('45); Retirement Plan Beneficiaries Act 
('76); Service of Process by Mail Act'; Survivorship Act ('42, '62); 
Transboundary Pollution Reciprocal Access Act ('85); Trustee 
(Investments)o ('65); Variation of Trusts Act ('64) ; Vital Statistics 
Acto ('5 1 ); Warehousemen's Lien Act ('23); Warehouse Receipts Acto 
('46); Wills Acto ('64), Conflict of Laws ('55). Total : 32. 
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New Brunswick 
Accumulations Act• sub nom. Property Act; Bills of Sales Act" (' 52) ;  
Bulk Sales Actt ('27); Canada U.K.  Convention on the Recognition 
and Enforcement of Judgments" ('82); Child Status' ('80) sub nom. 
Family Services Act; Contributory Negligence Act ('25)" ('62); 
Criminal Injuries Compensation Act' ('71); Custody Jurisdiction 
and Enforcement Act' ('80) sub nom. Family Services Act; 
Defamation Act* ('52); Dependants Relief Act' ('59); Devolution of 
Real Property Acto (' 34) sub nom. Devolution of Estates Act; Effect 
of Adoption Act' ('80) sub nom. Family Services Act; Fatal 
Accidents Act* ('69); Family Support Act' ('80) sub nom. Family 
Services Act; Foreign Judgments Act" ('50); Highway Traffic Act"; 
Hotelkeepers Act" sub nom. Innkeepers Act; Human Tissue Gift 
Act• sub n o m .  Human Tissue Act ;  Interpretation Act'; 
Interprovincial Subpoenas Act" ('79); Intestate Succession Act" ('26) 
sub nom. Devolution of Estates; Judgment Interest' sub nom. 
Judicature Act, see also Rules of Court; Jurors Qualification Act' 
sub nom. Jury Act; Limitations of Actions* ('52);  Married Women's 
Property Acto ('51); Medical Consent of Minors" ('76); Partnership 
Registration Act" (' 5 1 ) ;  Presumption of Death Act' ( '60); 
Proceedings Against the Crown"('52); Reciprocal Enforcement of 
Judgments ('25)," (' 51); Reciprocal Enforcement of Maintenance 
Orderst ( '52) ;  Reciprocal Recognition and Enforcement of 
Judgmentso (' 84) ; Regulations Act" ( '62) ;  Retirement Plan 
Beneficiaries" (' 82); Sale of Goods'; Statutes Act" ('73) sub nom. 
Interpretation Act; Survival of Actions Act* ('69); Survivorship 
Actt ('40); Trustees (Investments) ('71) ;  Vital Statistics' ('79); 
Warehousemen's Lien Act' ('23); Warehouse Receipts" ('47); Wills 
Act" ('59). Total: 43 . 

Newfoundland 
Bills of Sale Acto ('55); Bulk Sales Act" ('55); Contributory 
Negligence Act" ('51);  Criminal Injuries Compensation Act' ('68); 
Custody Jurisdiction and Enforcement Act" ('83); Defamation Act 
('83); Evidence - Affidavits before Officers (' 54); Extra-Provincial 
Custody Orders Enforcement Act" ('76); Foreign Affidavits ('54) 
sub nom . Evidence Act; Frustrated Contracts Act ('56);  Human 
Tissue Gift Act" ('71);  International Child Abduction Act ('83); 
International Wills ('76) sub nom. Wills Act; Interpretation Act" 
('51) ;  Interprovincial Subpoena Acto ('76); Intestate Succession Act 
('51);  Judgment Interest Acto ('83); Jurors Act (Qualifications and 
Exemptions) ('81) sub nom. Jury Act; Legitimacy iAct""; Pension 
Trusts and Plans-Appointment of Beneficiaries (' 58) sub nom. 
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Pension Plans (Designation of Beneficiaries) Act; Perpetuities Act 
( '55) ;  Photographic Records ('49) sub n o m .  Evidence Act ; 
Proceedings Against the Crown Acto ('73);  Reciprocal Enforcement 
of Judgments Acto ('60); Reciprocal Enforcement of Maintehance 
Orders Act• ( '51,  ' 61 )  sub nom. Maintenance Orders (Enforcement) 
Act; Regulations Acto ('77) sub nom. Statutes and Subordinate 
Legislation Act; Survivorship Act ('5 1 ); Warehousemen's Lien Act 
('63); Warehouse Receipts Act ('63); Wills-Conflict of Laws Act 
('76) sub nom. Wills Act. Total: 30. 

Northwest Territories 
Bills of Sale Acto ('48); Bulk Sales Actt ('48); Contributory 
Negligence Acto ('50);  Criminal Injuries Compensation Act ('73); 
Defamation Acto ('49); Dependants' Relief Act* ('74) ; Devolution 
of Real Property Acto (' 54); Effect of Adoption Act ('69) sub nom. 
Child Welfare Ordinance: Part IV; Extra-Provincial Custody Orders 
Enforcement Act ( '81) ;  Evidence Acto ('48); Fatal Accidents Actt 
('48); Frustrated Contracts Ac;:tt ('56); Human Tissue Gift Act ('66) ;  
Interpretation Actot (' 48); Interprovincial Subpoenas Acto ('79); 
Intestate Succession Acto ('48) ; Legitimacy Acto ('49, ' 64) ; 
Limitation of Actions Act* ('48); Married Women's Property Act 
('52, '77) ;  Perpetuities Act* ('68); Presumption of Death Act ('62, 
'77); Reciprocal Enforcement of Judgments Act* ('55); Reciprocal 
Enforcement of Maintenance Orders Acto (' 51) ;  Regulations Acto 
('71); Survivorship Act ('62); Trustee (Investments) ('71) ;  Variation 
of Trusts Act ('63) ; Vital Statistics Acto (' 52); Warehousemen's Lien 
Acto (' 48) ;  Wills Acto - General (Part II) ('52) ,  - Conflict of Laws 
(Part III) ('52) - Supplementary (Part III) ('52). Total: 30. 

Nova Scotia 
Bills of Sale Act ('30) ;  Bulk Sales Act" ; Child Abduction (Hague 
Convention) Act ('82); Contributory Negligence Act ('26, ' 54) ; 
Defamation Act* ( '60); Evidence-Foreign Affidavits (' 52), 
Photographic Records ('45), Russell v. Russell ('46); Human Tissue 
Gift Act ('73); Legitimacy Act•; Pension Trusts and Plans -
Appointment of Beneficiaries ('60); Perpetuities (' 59); Presumption 
of Death Acto ('63); Proceedings Against the Crown Act ('51) ;  
Reciprocal Enforcement of Judgments Acto ('73) ; Reciprocal 
Enforcement of Maintenance Orders Act* ('49, '83); Survivorship 
Act ('41) ;  Trustee Investments* ('57); Variation of Trusts Act ('62); 
Vital Statistics Acto ('52); Warehousemen's Lien Act ('5 1 ) ;  
Warehouse Receipts Act ('51). Total: 20. 
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Ontario 
Accumulations Act ('66); Criminal Injuries Compensation Act ('71) 
sub n o m .  Compensation for Victims of Crime Acto ( '7 1 ) ;  
Dependants' Relief Act ('73) sub nom. Succession Law Reform Act: 
Part V; Evidence Act* ('60)-Affidavits before Officers ('54), 
Foreign Affidavits (' 52, '54), Photographic Records (' 45), R ussell v. 
Russell ('46); Extra-Provincial Custody Orders Enforcement Act 
('82);  Fatal Accidents Act ('77) sub nom. Family Law Reform Act: 
Part V; Frustrated Contracts Act ('49) ; Human Tissue Gift Act ('71);  
Interprovincial Subpoenas Act ('79); Intestate Succession Acto ('77} 
sub nom. Succession Law Reform Act: Part I I ;  Legitimacy Act ('21 , 
' 62), rep . '77 ; Perpetuities Act ('66); Proceedings Against the Crown 
Acto ('63) ;  Reciprocal Enforcement of Judgments Act ('29) ; 
Reciprocal Enforcement of Maintenance Orders Acto (' 59); 
Regulations Acto (' 44); Retirement Plan Beneficiaries Act ('77) sub 
nom . Succession Law Reform Act: Part V; Survivorship Act ('40); 
Variation of Trusts Act ( '59) ;  V ital Statistics Act (' 48) ; 
Warehousemen's Lien Act ('24); Warehouse Receipts Act" (' 46); 
Wills-Conflict of Laws ('54). Total: 23 . 

Prince Edward Island 
Bills of Sale Act*('47, ' 82); Child Abduction (Hague Convention) 
sub nom . Custody Jurisdiction and Enforcement Acto ( '84) ;  
Contributory Negligence Act" ( '78) ;  Defamation Acto ('48) ; 
Dependants' Relief Acto ('74) sub nom. Dependants of a Deceased 
Person Relief Act; Devolution of Real Property Act* ('39) sub nom. 
Part V of Probate Act; Effect of Adoption Act•; Evidence Act* 
('39); Fatal Accidents Act•; Human Tissue Gift Acto ('74, '81) ;  
Interpretation Acto ( '  81) ;  Intestate Succession Act sub nom . Part IV 
Probate Act* ('39);  Jurors Act (Qualifications and Exemptions)o 
( '81);  Legitimacy Act* ('20) sub nom. Part I of Children's Act; 
Limitation of Actions Act* ('39);  Occupiers' Liability Acto ('84); 
Partnerships Registration Act"; Proceedings Against the Crown 
Act* ('73); Reciprocal Enforcement of Judgments Acto ('74) ; 
Reciprocal Enforcement of Maintenance Orders Acto (' 5 1 ,  ' 83); 
R�tirement Plan Beneficiaries Act•; Statutes Act•; Survival of 
Actions Act•; Transboundary Pollution (Reciprocal Access) Act 
(' 85); Variation of Trusts Act ('63); Vital Statistics Act* ('50) ; 
Warehousemen's Lien Acto ('38) .  Total: 27 . 

Quebec 
The following is a list of Uniform Acts which have some equivalents 
in the laws of Quebec. With few exceptions, these equivalents are in 
substance only and not in form, Bulk Sales Act: see a. 1 569a and 
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s .C.C. (S.Q�  1910, c. 39, mod. 1914, c. 63 and 1971 ,  c. 85, s .  13) 
similar; Criminal Injuries Compensation Act ; see Loi sur 
l'indemnisation des victimes d'actes criminels, L.R.Q.  (1977) ch . 
1-6 - quite similar; Evidence Act; Affirmation in lieu of oath : see a.  
299 C.P.C. - similar; Judicial Notice of Acts, Proof of State 
Documents : see a .  1 207 C . C .  similar to «Proof of State 
Documents»; Human Tissue Gift Act: see a. 20, 21, 22 C.C. -
similar: Interpretation Act: see Loi d'interpretation L.R.Q. (1977) 
ch. 1-16 particularly, a. 49: cf. a. 6(1) of the Uniform Act, a. 40: cf. a.  
9 of the Uniform Act, a.  39 para. 1 :  cf a.  7 of the Uniform Act, a.  41 : 
cf a. 1 1  of the Uniform Act, a. 42 para. 1 :  cf a. 13  of the Uniform Act 
- these provisions are similar in both Acts; Partnerships Registration 
Act : see Loi sur les declarations des compagnies et societes, L.R.Q. 
(1977) ch . D-1 - similar; Presumption of Death Act: see a .  70, 71 and 
72 C.C. - somewhat similar: Service of Process by Mail Act: see a.  
138 and 140 C.P.C. - s .  2 of the Uniform Act is identical; Trustee 
Investments : see a. 981a  et . sq .  C.C.  - very similar; Warehouse 
Receipts Act: see Loi sur les connaissements L.R.Q. (1977) ch. C-53 
- s .23 of the Uniform Act is vaguely similar; Wills Act: see C.C. a. 
842 para. 2:  cf. s. 7 of the Uniform Act, a. 864 para. 2: cf. s. 15 of 
the Uniform Act ,  a.  849: cf. s .  6(1) of the Uniform Act, a. 854 para. 
1 :  cf. ofs .  8(3) of the Uniform Act - which are similar. 

NOTE : 

Many other provisions of the Quebec Civil Code or of other statutes 
bear resemblance to the Uniform Acts but are not sufficiently 
identical to justify a reference. Obviously, most of these subject 
matters are covered one way or another in the laws of Quebec . 

Saskatchewan 
Contributory Negligence Act (' 44); Devolution of Real Property Act 
('28); Evidence-Foreign Affidavits ( '47), Photographic Records 
('45), Russell v. Russell ('46); Extrajudicial Custody Order Act" 
('77); Foreign Judgments Act ('34); Human Tissue Gift Act" ('68); 
Interpretation Act" ('43) ; Interprovincial Subpoenas Actn ('77); 
Intestate Succession Act (' 28); Legitimacy Actn ('20, '6 1 ) ;  
Limitation of  Actions Act (' 32) ;  Partnership Registration AcP ('41) 
sub nom. Business Names Registration Act; Pension Trusts and 
Plans-Perpetuities ('57); Personal Property Security Actn ('79); 
Powers of Attorney Actn (' 83); Proceedings Against the Crown Acto 
(' 52); Reciprocal Enforcement of Judgments Act ('40); Reciprocal 
Enforcement of Maintenance Orders Act ( '68, '81 ,  ' 83) ; Regulations 
Act" ('63, ' 82) ; Service :Of Process by Mail Act•; Survivorship Act 
(' 42, ' 62); Trustee (Investments) ('65); Variation of Trusts Act ('69); 
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Vital Statistics Act (' 50) ;  Warehousemen's Lien Act ('21 ) ;  Wills Act 
( '31). Total: 26. 

Yukon Territory 
Bulk Sales Act ('56); Child Abduction (Hague C<;mvention) Act 
('81); Condominium Insurance Act (' 81 ) ;  Conflict of Laws {Traffic 
Accidents) Act ('72); Contributory Negligence Acto {'55); Criminal 
Injuries Compensation Acto ('72, '81)  sub nom. Compensation for 
Victims of Crime Act; Defamation Act (' 54, '81 ) ;  Dependants Relief 
Act (' 81 ); Devolution of Real Property Act ('54); Eyidence Acto 
(' 55), Foreign Affidavits ('55),  Judicial Notice of Acts , etc. {' 55), 
Photographic Records (' 55), Russell v. Russell (' 55); Family Support 
Act' ('81); sub nom. Matrimonial Property and Family Support A.ct; 
Frustrated Contracts Act {'81); Human Tissue Gift Act ('81);  
Interpretation Act* (' 54) ;  Interprovincial Subpoena A<;:t {'81);  
Intestate Succession Acto (' 54) ;  Legitimacy Act* (' 54) ;  Limitation of 
Actions Act ( ' 54) ;  Married Women;s Property Acto ( ' 54) ;  
Perpetuities Acto ( '81);  Personal Property Security Acto ( '81);  
Presumption of Death Act (' 81);  Reciprocal Enforcement of 
Judgments Act ('56, '81) ;  Reciprocal Enforcement of Maintenance 
Orders Act (' 8 1 ) ;  Regulations Acto {' 68); Retirement Plan 
Beneficiaries Act ('81) ;  Survival of Actions Act ('81); Survivorship 
Act ('81); Testamentary Additions to Trusts {'69) see Wills Act, 
s. 29; Trustee (Investments) ('62, '81); Vital Statistics Act" ('54) ;  
Warehousemen's Lien Act (' 54); Wills Act" (' 54). Total: 33 . 
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EXPLANATORY NOTE 

This index specifies the year or years in which a matter was dealt 
with by the Conference. 

If a subject was dealt with in three or more consecutive years, only 
the first and the last years of the sequence are mentioned in the index. 

The inquiring reader, having learned from the cumulative index the 
year or years in which the subject in which he is interested was dealt with 
by the Conference, can then turn to the relevant annual Proceedings of 
the Conference and ascertain from its index the pages of that volume on 
which his subject is dealt with . 

If the annual index is not helpful, check the relevant minutes of that 
year. 

Thus the reader can quickly trace the complete history in the 
Conference of his subject . 

The cumulative index is arranged in parts : 

Part I .  Conference: General 
Part II .  Legislative Drafting Section 
Part III .  Uniform Law Section 
Part IV. Criminal Law Section 

An earlier compilation of the same sort is to be found in the 1939 
Proceedings at pages 242 to 257 . It is entitled : TABLE AND INDEX OF 
MODEL UNIFORM STATUTES SUGGESTED, PROPOSED, REPORTED ON, 
D RAFTED OR APP ROVED, AS APPEARING IN THE PRINTED 
PROCEEDINGS OF THE CONFERENCE 1918-1939. 

PART I 

CONFERENCE: GENERAL 

Abduction of Children: '79-'81 . 
Accreditation of Members: See under Members. 
Auditors: '79. 
Banking and Signing Officers: '60-'61 . 
Canadian Intergovernmental Conference Secretariat : '78, '79. 
Committees: 

on the Agenda: '22 .  
on Finances: '77, ' 8 1 . 
on Finances and Procedures: '61-'63, '69, '71 . 
on Future Business :  '32. 
on Law Reform: '56, '57. 
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on New Business: '47. 
on Organization and Function: '49, ' 53 ,  '54, '71 . 

Constitution: ' 1 8, '44, ' 60, '61 , '74. 
Copyright: '73 .  
Cul'D:ulative Indexes : ' 39, '75, '76. 
Evi<;Ience: Federal-Provincial Project: '77, '78, '79, ' 81 . 
Executive Secretary: '73-'78, '81 . 
Government Contributions: ' 19, '22, '29, '60, ' 61 ,  '73,  '77, '79, '81 . 
Honorary Presidents, List of, 1923-1950: ' 50; 1918-1977 : '77 .  
International Conventions on Private International Law: '7 1-' 85 .  

See also under UNIFORM LAW SECTION . 
Law Reform: ' 56-' 58,  ' 69, '71 ,  '72. 
Legal Ethics and Professional Conduct: '73 .  
Liaison Committee with UCCUSL: '79. 
Media Relations: '79, ' 83 .  
Members , 

Academics as : '60 .  
Accreditation of: '74, '75 ,  '77 .  
Defense Counsels as : ' 59, '60. 
List of, 1918-1944: '44; 191 8-1977 : '77. 

Memorials to Deceased Members: '77-'79, '85 .  
Mid-Winter Meeting: '43 .  
Name, Change of: ' 18 ,  ' 19, '74, '84, ' 85 .  
Officers : '48, ' 5 1 ,  '77, ' 85 .  
Presentations by Outsiders: '75 .  
Presidents, List of, 1 91 8-1985 : '85 .  
Press: '43-'49, '61 . 
Press Representative: '49. 
Public Relations: ' 49, '79. 
Research, 

Co-Ordinator: '76.  
General : '73, '74, '79.  
Interest: '77, '79.  
Rules : ' 74, '75 .  

Rules of Drafting: ' 18, ' 19, '24, '41-'43, '48 . 
Sale of Goods: '79-'82, ' 83-'85. 
Sales Tax Refunds: '52, '61 . 
Secretary, list of, 1918-1950: ' 50; 1918-1977: '77 . 

office of: '74. 
Staff: '28-'30, ' 5 3 ,  ' 59, '61-'63, ' 69, '73 .  
Stenographic Service: ' 37, '42, '43. 
Treasurer, as signing officer: '60. 

list of, 191 8-1950: ' 50; 1918-1977 : '77 . 
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Uniform Acts, 
Amendments: '29. 
Changes in Drafts to be Indicated: ' 39. 
Consolidation: '39, '41, '48-'52, ' 58-'60, '62, '72, '74-'78. 
Explanatory Notes: '42, '76. 
Footnotes: '39, '41 . 
Form of: ' 19, '76. 
French Language Drafts of Uniform Acts : '85.  
Implementation of: '75-'77. 
Marginal Notes : '41 ,  '76-'78. 
Promotion of: '61-'63, '75-'77 . 
Revision of: '79. 
Uniform Construction (Interpretation) Section: '41, '59, '60, 

'66-'69. 
Vice-Presidents, List of, 1918-1950: ' 50; 1918-1977: '77 . 

PART II 
LEGISLATIVE DRAFTING SECTION 

Bilingual Drafting: '68, ' 69, ' 79, ' 82, '85 . 
Canadian Law Information Council (CLIC): '74-'79, '85 .  
Canadian Legislative Drafting Conventions: '74-'79. 

See also Drafting Conventions. 
Computers: '68, '69, '75-'78. 
Drafting Conventions: ' 68-'71 ,  '73 . 

See also Canadian Legislative Drafting Conventions and Rules of 
Drafting. 

Drafting Styles: '68, '76. 
Drafting Workshop, Established: ' 67 .  
Foreign Arbitral Awards: '85 .  
Franchise Act: '85 . 
French Language Drafting Conventions: ' 84. 
French Language Drafts of Uniform Acts :  '85 .  
Information Reporting Act: '76, '77. 
Interpretation Act: '68, '71-'73, '75-'79, ' 82-'84. 
Intestate Succession Act: '85 . 
Jurors , Qualifications, Etc . :  '75, '76. 
Legislative Draftsmen, Training Etc. : '75-'79, '85 . 
Maintenance and Custody Enforcement Act: '85 .  
Metric Conversion: '73-'78. 
Purposes and Procedures: '77, '78; '82- '85 .  
Quicklaw Systems: '85.  
Reciprocal Enforcement of Maintenance Orders Act: '85 . 
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Regulations , Indexing: '74 .  
Rules of Drafting: '73 . 

See also Canadian Legislative Drafting Conventions and Drafting 
Conventions and under CONFERENCE-GENERAL. 

Section, Established: '67 .  
Name: '74, '75 . 
Officers: Annual. 

Sexist Language: ' 85 .  
Statutes , Act :  '71-'75 .  

Automated Printing: '68, '69, '75 . 
Computerization: '76, '77, '79. 
Indexing: '74, '78, '79. 
Translation: '78.  

Subord�nate Legislation: '85 .  
Transitional Provisions: '85 .  
Uniform Acts ,  Style: '76. 

PART III 
UNIFORM LAW SECTION 

A�cumulations: '67, '68 .  
Actions against the Crown: '46, '48, '49. 

continued sub nom. Proceedings Against the Crown. 
Adoption : '47, ' 66-'69 . See Effect of Adoption Act . 
Adoption of Uniform Acts, Statement on: '84. 
Age for Marriage, Miniinum: See Marriage. 
Age of Consent to Medical , Surgical and Dental Treatment: '72-'75 . 
Age of Majority: '7 1 . 
Amendments to Uniform Acts: '49-'83 . 
Arbitrations : ' 30, ' 3 1 . 
Assignment of Book Debts: '26-'28, ' 30-' 36, ' 39, '41, '42, '47-'55 .  
Automobile Insurance: See Insurance: Automobile . 
Bill of Rights: '61 . 
Bills of Sale, General: '23-'28, ' 3 1 ,  '32, ' 34, ' 36, '37,  ' 39, '48-'60, 

'62-'65, '72. Mobile Homes: '73, '74. 
Birth Certificates; See Evidence, Bi�th Certificates . 
Bulk Sales : ' 18-'21, '23-'29, '38,  '39, '47-'61 , ' 63-'67 . 
Canada Evidence Act: s .  36: ' 62, '63. 
Canada-U.K .  Convention on the Recognition and Enforcement of 

Judgments : '82. 
Cemetery Plots : '49, ' 50.  
Change of Name: '60-'63, '84, '85.  
Chattel Mortgages: '23-'26 .  
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Child Abduction: ' 81 ,  ' 84 .  
Child Status: ' 80, ' 8 1 ,  ' 82. 
Children Born Outside Marriage: '74-'77. 
Class Actions: '77-'79, ' 84, ' 85 .  
Collection Agencies : ' 33 ,  ' 34 .  
Common Trust Funds: ' 65-'69. 
Commercial Franchises: '79, ' 80 .  
Commorientes : ' 36- '39, '42, '48, '49. See also under S�rvivorship. 
Company Law: ' 19-'28, ' 32, '33 ,  '38,  '42, '43, '45- '47, ' 50-'66, ' 73-'79, 

' 82-' 85 . 
Compensation for Victims of Crime: ' 69, '70. 
Conditional Sales: ' 19-'22, '26-' 39, '41-'47, ' 50-'60, '62. 

�Condominium Insurance: See under Insurance. 

I 

Conflict of Laws, Traffic Accidents : '70. 
Consumer Credit: ' 66 .  
Consumer Protection : ' 67, ' 68, ' 70, '71 . 
Consumer Sales Contract Form: '72, '73 .  
Contingency Fees: ' 85 .  
Contributory Fault: ' 82-' 84. 

See Contributory Negligence 
Contributory Negligence: '23, '24, '28-' 36, '50-' 57 .  

Last Clear Chance Rule: '66- '69 .  
Tortfeasors : '66-'77, '79. 
See Contributory Fault. 

Convention on the Limitation Period in the International Sale of 
Goods: '75, '76. 

Copyright: '73 .  
Cornea Transplants : ' 59, ' 63 .  See also Eye Banks and Human Tissue. 
Coroners: '38,  '39, '41 . 
Corporation Securities Registration: '26, '30- '33 . 
Courts Martial: See under Evidence. 
Criminal Injuries Compensation: See Compensation for Victims of 

Crime: ' 83 .  
Daylight Saving Time: '46, ' 52. 
Decimal System of Numbering : ' 66-'68. 
Defamation: '44, '47-'49, ' 62, '63, '79, '83-'85 .  See also Libel and 

Slander. 
Dependants Relief: '72-'74. See also Family Relief. 
Devolution of Estates: ' 19-'21, '23, '24, ' 60. 
Devolution of Real Estate (Real Property): '24, '26, '27, ' 54, ' 56, ' 57, 

'61 ,  ' 62. 
Distribution : '23 . 
Domicile: ' 55, '57-'61, '76. 
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Effect of Adoption: '47, '66-'69, '83-' 85 . 
Enactments of Uniform Acts : Annual since '49. 
Evidence, 

· 

Courts Martial: '73-'75 .  
Federal-Provincial Project : '77 .  
Foreign Affidavits: '38,  '39, '45, '51 . 
General: ' 3 5-' 39, '41, '42, '45, '47-'53,  ' 59-'65, '69-'81, '85 .  
Hollington vs. Hewthorne: '71-'77 . 
Photographic Records: ' 39, '41-'44, '53,  '76. 
Proof of Birth Certificates : '48-'50 .  
Proof of Foreign Documents: ' 34. 
Russell vs. Russell: '43-'45. 
Section 6, Uniform Act: '49-'51 . 
Section 38, Uniform Act: '42-'44. 
Section 62, Uniform Act: '57, '60. 
Self-Criminating Evidence Before Military Boards of Inquiry: '76. 

See also Evidence, Courts Martial. 
· 

/.. Taking of Evidence Abroad: '77 .  
V Expropriation: '58-'61 . 

Extraordinary Remedies: '43-'49. 
Extra-Provincial Custody Orders Enforcement: '72, '74, '76-' 84. 
Eye Banks : ' 58, '59. 

See also Cornea Transplants, Human Tissue, Human Tissue Gifts. 
Factors: '20, ' 32, '33 .  
Family Dependents: '43-' 45 . See also Family Relief. 
Family Relief: '69-'73 . 

See also Testators Family Maintenance and Dependants Relief. 
Family Support Act: '80, '85 .  
Family Support Obligations: '80. 
Fatal Accidents: '59-'64. 
Financial Exploitation of Crime: '84, '85 . 
Fire Insurance: See under Insurance. 
Foreign Affidavits: See Evidence, Proof of Foreign Affidavits. 
Foreign Arbitral Awards: '85 . 
Foreign Documents: See Evidence, Proof of Foreign Affidavits. 
Foreign Judgments: '23-'25, '27-'33, '59, '61,  '62, '82. 

See also Foreign Money Judgments and Reciprocal Enforcement of 
Judgments . 

Foreign Money Judgments : '63, '64 .  
Foreign Torts:  '56-'70. 
Franchises : ' 83-'85.  

(I Fraudulent Conveyances: '21, '22. 
French Version of Consolidation of Uniform Acts: '85 .  
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Frustrated Contracts :  '45-'48, ' 72-'74. 
Goods Sold on Consignment: ' 39, '41-'43 . 
Hague Conference on Private International Law: ' 66-'70, ' 73-'78 . 
Highway Traffic and Vehicles, 

Common Carriers: '48-' 52. 
Financial ResponsibiHty: '5 1- '52. 
Parking Lots: '65 .  
Registration of Vehicles and Drivers: '48- '50, '52.  
Responsibility for Accidents:  '48-'50, ' 52, '54, ' 56-'60, '62. 
Rules of the Road: '48-'54, '56-'67 . 
Safety Responsibility: '48-'50. 
Title to Motor Vehicles : '51 ,  '52. 

Home Owner's Protection: ' 84, '85 .  
Hotelkeepers :  '69 .  See also Innkeepers. 
Human Tissue: ' 63-'65,  '69-'71 . 

See also Cornea Transplants, Eye Banks . 
Identification Cards: '72. 
Illegitimates: '73 . 
Income Tax: '39, '41 . 
Infants' Trade Contracts: ' 34. 
Innkeepers: '52, '54-'60, '62. See also Hotelkeepers. 
Installment Buying: '46, '47 . 
Insurance, 

Automobile: ' 32, ' 33 .  
Condominium: '70-'73.  
Fire: ' 18-'24, ' 33 .  
Life: '21-'23, '26, ' 30, ' 3 1 ,  ' 33 .  

International Administration of  Estates of  Deceased Persons: '77-'79. 
International Conventions, Law of Nationality vis-a-vis Law of 

Domicile: ' 55 .  
International Conventions on Private International Law: '73-'83. 

See also under PART I ,  CONFERENCE, General Matters. 
International Convention on Travel Agents. See Travel Agents. 
International Institute for the Unification of Private Law (Unidroit): 

'66, '69, '71 ,  '72. 
International Sale of Goods: ' 83-'85 .  
International Wills : See under Wills. 
Interpretation: ' 33- '39, '41 ,  '42, '48, '50, '53, '57,  ' 61 ,  '62, ' 64-'73 . 

Sections 9-1 1 : '75-'77. 
Section 11 : '74. 

Interprovincial Child Abduction: '85 .  
Interprovincial Subpoenas: '72-'74.  
Intestate Succession: '22-'27 ,  '48-' 50, ' 55-'57, ' 63 ,  '66 ,  '67 ,  '69, '83- '85.  
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/ See also Devolution of Real Property. 
v Joint Tenancies, Termination of: '64.  

Judgments: See Reciprocal Enforcement of Judgments, see also 
Foreign Judgments ,  Foreign Money Judgments, Unsatisfied 
Judgments . 

Judicial Decisions Affecting Uniform Acts: '51-'83 . 
Judicial Notice, Statutes: ' 30, '31 . 

State Documents : ' 30, '3 1 . 
Jurors, Qualifications , Etc . :  '74-'76 . 
.Labour Laws: ' 20.  

'/ Land Titles : '57 .  / 
t/ Landlord and Tenant: ' 32-' 37, '39, '54.  

Law Reform: ' 56-' 58, ' 69, '71-' 80. 
Legislative Assembly: '56- '62. 
Legislative Titles: '64. 
Legitimation: ' 18-'20, ' 32, '33, '50, '51, ' 54-'56, '58,  '59. 
Libel and Slander: '35-' 39, '41-'43 . Continued sub nom. Defamation . 

./ Limitation of Actions : '26-'32, ' 34, ' 35 ,  ;42-'44, '54, '55 ,  '66-'79, '82. 
Limitation Period in the International Sale of Goods : 

See Convention on the Limitation Period in the International Sale 
of Goods. 

Limitations (Enemies and War Prisoners}: '45 . 
Limited Partnerships : See under Partnerships. 
Lunacy: '62 .  
Maintenance Orders and Custody Enforcement: ' 84, ' 85 .  
Maintenance Orders : See Reciprocal Enforcement of  Maintenance 

Orders . 
Majority: See Age of Majority. 
Marriage, Minimum Age: '70-'74. 

Solemnization: '47 .  
I Married Women's Property: '20�'24, '32, '35-'39, '41-'43 . 
v·· Matrimonial Property: ' 77-'79. 

· I  
1/ Matrimonial Regimes : '85 . 

v Mechanics' Liens: '21-'24, '26, ' 29, '43-'49, '57-'60. 
Medical Consent of Minors Act: '72-'75 . 
Mental Diseases, Etc. :  ' 62 .  
Mental Health Law Project: '84, ' 85 .  
Motor Vehicles, Central Registration of Encumbrances : '38,  ' 39, 

'41-' 44. 
v Occupiers Liability: '64-'71 ,  '73 , '75 .  

Partnerships ,  General: ' 18-'20, '42, '57, '58 . 
Limited: '32-'34. 
Registration: '29-'38, '42-'46. 
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Pension Trust Funds: See Rule Against Perpetuities, 
Application to Pension Trust Funds. 

Pension Trusts and Plans, Appointment of Beneficiaries: '56, ' 57, 
'73-'75 . 

Perpetuities: '65-'72. 
Personal Property Security: '63-'71, '82-' 85.  
Personal Representatives :  '23 .  
Pleasure Boat Owners' Accident Liability: '72-'76. 
Powers of Attorney: '42, '75-'78. 
Prejudgment Interest on Damage Awards: '75-'79, '82 .  
Presumption of Death: '47, '58-'60, '70-'76. 
Private International Law: '73-'85 .  
Privileged Information: '38.  
Procedures of the Uniform Law Section: See Uniform Law Section . 
Proceedings Against the Crown: '50, '52. See also Actions Against the 

Crown. 
Products Liability: '80, '82. 
Protection of Privacy, General: '70, '71, '85 .  

Collection and Storage of Personalized Data Bank Information: 
'72-'77 .  

Credit and Personal bata Reporting: '72-'77. 
Evidence: '72-'77. 
Tort : '72, '79. 

Purposes and Procedures: '83, '85. 
Reciprocal Enforcement of Custody Orders : '72-'74 . 

See also Extra-Provincial Custody Orders Enforcement. 
Reciprocal Enforcement of Judgments: ' 19-'24, '25, ' 35-'39, '41-'58, 

'62, '67 . 
Reciprocal Enforcement of Maintenance Orders: '21, '24, '28, '29, '45, 

'46, ' 50-'63 , '69-'73, '75-'79, '82-'85 .  
Reciprocal Enforcement of Tax Judgments: '63-'66 .  
Regulations, Central Filing and Publication: '42, '43, '63, ' 82. 
Residence: '47-'49, '61 . 
Revision of Uniform Acts: '79, '80. 
Rule Against Perpetuities, Application to Pension Trust Funds: '52-'55 .  

See also Perpetuities . 
Rules of Drafting: ' 18, ' 19, '41-'43 , '47, '48, '62, '63, '65, '66, '70, '71, 

'73 . See also in Part III .  
Sale of  Goods, General: ' 18-'20, '41-'43, '79-'82, '84, ' 85 .  

International: See Convention on the Limitation Period in  the 
International Sale of Goods. 

Sales on Consignment: '28, '29, '38, ' 39, '41, '42. 
Service Abroad of Judicial and Extra-Judicial Documents in Civil and 
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Commercial Matters :  '79. 
Service of Process by Mail : '42-' 45, ' 82. 
Soldiers Divorces: See Evidence : Russell vs Russell. 
State Documents: See Judicial Notice. 
Status of Women: '71 . 
Statute Books, Preparation, Etc . :  ' 19, '20, '35,  '36, ' 39, '47, '48 . 
Statutes: Act: '71-'74, '75,  ' 82. 

Form of: '35,  '36, '39.  
Judicial Notice of: See Judicial Notice. 
Proof of, in Evidence: See Evidence. 

Subrogation : '39, '41 . 
Succession Duties : ' 18, ' 20-'26. 
Support Obligations: ' 74-'79 . 
Survival of Actions: '60-'63 . 
Survivorship : ' 53-'60, '69-'71 . See also Commorientes . 
Taking of Evidence Abroad in Civil or Commercial Matters: '79. 
Testators Family Maintenance: '47, ' 55-'57, ' 63, '65-'69. 

See also Family Relief. 
Time Sharing: '83-'85.  
Trades and Businesses Licensing : '75,  '76. 

See also Travel Agents .  
Traffic Accidents: See Conflict of  Laws, Traffic Accidents . 
Transboundary Pollution Reciprocal Access Act: '80-'85 .  
Travel Agents: '71-'75 . 
Treaties and Conventions, Provincial Implementation: '60, '61 . 
Trustees, General, '24- '29. 

Investments : '46, '47, ' 51 ,  ' 54-' 57, '65-'70. 
Trusts, International Trust Convention: '85.  
Trusts, Testamentary Additions: '66-'69. 

Variation of: '59-'61, '65, '66 .  
Unclaimed Goods with Laundries , Dry Cleaners: '46. 
Unfair Newspaper Reports : '42 .  
Uniform Acts :  

Amendments to and Enactments of: '49-'83 . 
Consolidation: '39, '41, '48-'52, ' 54, '60, '61, '74-'79. 
Judicial Decisions Affecting: ' 5 1- '83 . 

Uniform Construction Section: See under Uniform Acts in Part I .  
Uniform Law Section, Organization, Procedures, Purposes: ' 54, 

'73-'79. See also under Committees in Part I .  
Uninsured Pension Plans, Appointment of Beneficiaries: ' 56, '57.  
University of Toronto Law Journal: ' 56. 
Unsatisfied Judgment: '67-'69. 
Variation of Trusts: See Trusts, Variation of. 
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Vehicle Safety Code: ' 66 .  
Vital Statistics : '47-'50, '58, '60, '76-'78, '83-'85 . 
Wagering Contracts: '32. 
Warehousemen's Liens: ' 19-'21 , ' 34 .  
Warehouse Receipts : ' 38 ,  ' 39, '41-'45, '54.  
Wills , General: ' 1 8-'29, '52-'57, '60, ' 61, '82-'85.  

Conflict of Laws: '51 ,  '53, '59, ' 60, ' 62-' 66 .  
Execution : ' 80 .  
Impact of Divorce on Existing Wills : '77, '78 . 
International: '74, '75 . 
Section 5 (re Fiszhaut): '68. 
Section 17 :  '78. 
Section 21 (2): '72. 
Section 33 :  ' 65-'67. 

Women: See Status of Women. 
Workmen's Compensation: '21, '22, '82. 

PART IV 

CRIMINAL LAW SECTION 

Subjects considered each year are listed in the minutes of the year and 
published in the Proceedings of that year. 
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