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DELEGATES

1986 Annual Meeting
The following persons (90) attended one or

more Sections of the Sixty-Eighth Meeting of
the Conference

Legend
(L.D.S.) Attended the Legislative Drafting Section.
(U.L.S.) Attended the Uniform Law Section.
(C.L.S.) Attended the Criminal Law Section.

Alberta:

CLARK W. DALTON, Director, Legal Research and Analysis, Attor-
ney General’s Department, 4th Floor, Bowker Building, 9833-
109th Street, Edmonton T5K 2E8 (U.L.S.)

BRIAN GREER, Assistant Chief Legislative Counsel, Attorney
General’s Department, 2nd Floor, Bowker Building, 9833-
109th Street, Edmonton TSK 2E8 (L.D.S. & U.L.S.)

GRANT HAMMOND, Director, Institute of Law Research and Re-
form, 402 Law Centre, The University of Alberta, Edmonton
T6G 2HS (U.L.S.)

NEIL MCCRANK, Assistant Deputy Minister (Criminal), Attorney

General’s Department, 2nd Floor, Bowker Building, 9833-
109th Street, Edmonton T5K 2E8 (C.L.S.)

GARY McCUAIG, Assistant Senior Agent, Criminal Justice
Branch, Attorney General’s Department, 6th Floor, J. E.
Brownlee Building, 10365-97th Street, Edmonton TS5J 3W7
(C.L.S.)

PETER PAGANO, Chief Legislative Counsel, Attorney General’s
Department, 2nd Floor, Bowker Building, 9833-109th Street,
Edmonton TSK 2E8 (L.D.S. & U.L.S.)

DELMAR W. PERRAS, Q.C., Deputy Attorney General, 2nd Floor,
Bowker Building, 9833-109th Street, Edmonton T5K 2ES8
(C.L.S.)

AILEX PRINGLE, Pringle, Brimacombe and Sanderman, Barristers
and Solicitors, 2203, 10104-103rd Avenue, Edmonton T5J OH8
(C.L.S.) '

YAROSLAW ROSLAK, Q.C., Director, Appeals, Research and Spe-
cial Projects Branch, Criminal Justice Division, Attorney Gen-

eral’s Department, 3rd Floor, Bowker Building, 9833-109th
Street, Edmonton TSK 2E8 (C.L.S:)
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DELEGATES

British Columbia:

ARTHUR CLOSE, Chairman, Law Reform Commission of British
Columbia, Suite 601, Chancery Place, 865 Hornby Street, Van-
couver V6Z 2H4 (U.L.S.)

ALLAN R. ROGER, Chief Legislative Counsel, Ministry of Attor-
ney General, Parliament Buildings, Victoria V8V 1X4 (L.D.S.
& UL.S.)

J. D. (JiM) TAYLOR, Deputy Regional Crown Counsel, 601-17
Church Street, Nanaimo V9R 5H5 (C.L.S.)

Canada:

CAL BECKER, Director General, Criminal Justice Policy, Depart-
ment of Justice, Ottawa (C.L.S.)

GERARD BERTRAND, c.r., Premier Conseiller legislatif du govern-
ment, Ministére de la Justice, Ottawa K1A OHS8 (L.D.S &
UL.S)

MARY DAWSON, Q.C., Associate Chief Legislative Counsel, De-
partment of Justice, Ottawa K1A OH8 (L.D.S. & U.L.S.)

RAayMOND L. DU PLESssIs, Q.C., Law Clerk & Parliamentary
Counsel, The Senate, Room 907, Victoria Building, 140 Wel-
lington Street, Ottawa K1A 0A4 (L.D.S.)

MARC JEWETT, Q.C., General Counsel, Constitutional and Inter-
national Law, Department of Justice, Ottawa K1A OHS8
(UL.S,)

GILLES LETOURNEALU, vice-président, Commission de réforme du
droit du Canada, 130, rue Albert, Ottawa K1A 0L6 (C.L.S.)
HON. MR. JUSTICE A. M. LINDEN, President, Canadian Law
Reform Commission, 130 Albert Street, Ottawa K1A OL6

(C.L.S.)

IAN MACRAE, Legislative Counsel, Privy Council Office Section,
Department of Justice, 344 Wellington Street, Ottawa K1A
OH8 (L.D.S.)

RICK MOSLEY, General Counsel, Criminal Law Policy and
Amendments Section, Department of Justice, Ottawa K1A
OH8 (C.L.S.)

MARCEL R. PELLETIER, Q.C., Law Clerk and Parliamentary
Counsel, House of Commons, Room 451-N, Parliament Build-
ings, Wellington Street, Ottawa K1A 0A6 (L.D.S.)

D. C. PREFONTAINE, c.r., Sous-ministre adjoint, Politique, pro-

grammes et recherce, Ministere de la Justice, Ottawa K1A OHS8
(L.D.S.)
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MICHEL PROULX, Proulx, Barot & Masson, 1001-1080 Beaver
Hall Hill, Montreal H2Z 1S8 (C.L:S.)

D. A. J. RUTHERFORD, Q.C., Assistant Deputy Attorney General,
Department of Justice, Ottawa (C.L.S.)

E. A. TOLLEFSON, Q.C., Coordinator, Criminal Law Review Sec-
tion, Department of Justice, Ottawa K1A OH8 (C.L.S.)

ANNE-MARIE TRAHAN, c.r., Associate Deputy Minister, Depart-
ment of Justice, Ottawa (U.L.S.)

GERALD TREMBLAY, Clarkson, Tetrault, Avocats, 630 Ouest,
Boulevard Dorchester, Suite 2200, Montreal (U.L.S.)

MICHAEL E. H. ZIGAYER, Counsel, Criminal Law Policies and

Amendments Section, Department of Justlce, Ottawa K1A
OH8 (C.L.S.)

Manitoba:

CLIFFORD H. C. EDWARDS, Q.C., Chairman, Law Reform Com-
mission, Department of the Attorney General, 5th Floor,
Woodsworth Building, 405 Broadway Avenue, Winnipeg R3C
3L6 (UL.S.)

TANNER ELTON, Deputy Attorney General, Department of the
Attorney General, 110 Legislative Building, Wmnlpeg R3C
OV8(C.L.S.)

JOHN P. Guy, Q.C., Assistant Deputy Attorney General, Depart-
ment of the Attorney General, 6th Floor, Woodsworth Build-
ing, 405 Broadway Avenue, Winnipeg R3C 3L6 (C.L.S.)

I. R. A. MACMILLAN, D’Arcy and Deacon, Barristers and Solici-
tors, 1200-300 St. Mary Avenue, Winnipeg R3C 4E1 (C.L.S.)

MILES H. PEPPER, Q.C., Legislative Counsel, Assistant Deputy
Attorney General, 350-444 St. Mary Avenue, Winnipeg R3C
3T1(L.D.S.)

RON S. PEROZzO, Director, Legal Services, 6th Floor,
Woodsworth Building, 405 Broadway Avenue, Winnipeg R3C
3L6(U.L.S.)

JEFFREY A. SCHNOOR, Director of Legal Research, Law Reform
Commission, 521-405 Broadway, Winnipeg R3C 3L6 (U.L.S.)

SAUL B. SIMONDS, Walsh, McKay, 10th Floor, One Lombard
Place, Winnipeg R3B0X3 (C.L.S.)

ROBERT G. SMETHURST, Q.C., D’Arcy and Deacon, Barristers
and Solicitors, 12th Floor, Royal Trust Building, 330 St. Mary
Avenue, Winnipeg R3C 4E1 (U.L.S.)

HYMIE WEINSTEIN, Q.C., Skwart, Myers, Baizley and Weinstein,
724 - 240 Graham Avenue, Winnipeg R3C 0J7 (C.L.S.)
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DELEGATES

New Brunswick:

ELAINE DOLEMAN, Legislative Counsel, Office of the Attorney
General, P.O. Box 6000, Fredericton E3B 5H1 (L.D.S. &
UL.S.)

GORDON F. GREGORY, Q.C., Deputy Minister and Deputy Attor-
ney General, Department of Justice, P.O. Box 6000, Fredricton
E3BSHI1(C.L.S.)

BRUNO LALONDE, Conseiller legislatif associe, Office ot the At-
torney General, P.O. Box 6000, Fredericton E3B SH1 (L.D.S.
& UL.S.)

ROBERT MURRAY, Director, Public Prosecution Branch, Office of
the Attorney General, P.O. Box 6000, Fredericton E3B 5SH1
(C.L.S.)

D. LESLIE SMITH, c/o Graser, Smith and Townsend, Barristers &
Solicitors, 57 Carleton Street, Box 38, Fredericton E3B 4Y2
(UL.S.)

BASIL STAPLETON, Director, Law Reform Branch, Office of the
Attorney General, P.O. Box 6000, Fredericton E3B SHI
(UL.S.)

ERrIC L. TEED, Q.C., Teed & Teed, P.O. Box 6639, Saint John E2L
2B5(C.L.S.)

Newfoundland:

CALVIN LAKE, Legislative Counsel, Office of the Legislative
Counsel, Confederation Building, St. John’s AIC 5T7
(L.D.S.)

MARY MANDVILLE, Solicitor, Department of Justice, Confedera-
tion Building, St. John’s A1C 5T7 (U.L.S.)

A. JOHN NOEL, Senior Legislative Counsel, Office of the Legisla-
tive Counsel, Confederation Building, St. John’s AIC 5T7
(L.D.S.)

MICHAEL ROCHE, Senior Crown Attorney (Western), Crown At-

torney’s Office, Sir Richard Squires Building, Corner Brook
A2N 2J8 (C.L.S.)

Northwest Territories:

DEBORAH MELDAZY, Chief, Legislation Division, Department of
Justice, P.O. Box 1320, Yellowknife X1A 2L9 (L.D.S.)

Nova Scotia:

R. GERALD CONRAD, Q.C., Executive Director, Legal Services,

Department of the Attorney General, P.O. Box 7, Halifax B3J
2L6 (U.L.S.)
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ARTHUR H. FORDHAM, Q.C., Legislative Counsel, Legislative
Counsel Office, House of Assembly, P.O. Box 1116, Halifax -
B3J 2X1 (U.L.S.)

GORDON S. GALE, Q.C., Director (Criminal), Department of the
Attorney General, P.O. Box 7, Halifax B3J 2L6 (C.L.S.)

GORDON C. JOHNSON, Legislative Counsel, Legislative Counsel
Office, House of Assembly, P.O. Box 1116, Halifax B3J 2X1
(L.D.S.& UL.S.)

GRAHAM D. WALKER, Q.C., Chief Legislative Counsel, Legisla-

tive Counsel Office, P.O. Box 1116, Halifax B3J 2X1 (L.D.S. &
UL.S.)

Ontario:

DOUGLAS A. BEECROFT, Counsel, Policy Development Division,
Ministry of the Attorney General, 18 King Street East, 15th
Floor, Toronto MSC 1C5 (U.L.S.)

JAMES BREITHAUPT, Q.C., Chairman, Ontario Law Reform
Commission, 18 King Street East, 15th Floor, Toronto MS5C
ICS(UL.S.)

R. F. CHALONER, Deputy Attorney General, Ministry of the
Attorney General, 18 King St. E. - 18th Floor, Toronto M5C
1C5(C.L.S.)

MICHAEL COCHRANE, Counsel, Policy Development Division,
Ministry of the Attorney General, 18 King Street East, Toronto
MS5SC1C5 (U.L.S.)

JACK A. FADER, Q.C., Deputy Senior Legislative Counsel, Whit-
ney Block - Room 1401, 99 Wellesley St. W., Toronto M7A 1A2
(L.D.S.)

BRIAN H. GREENSPAN, 130 Adelaide St. W., Toronto (C.L.S.)

DouGLAS C. HUNT, Acting ‘Assistant Deputy Attorney General-
Criminal Law, Ministry of the Attorney General, 18 King Street
East, Toronto MSC 1CS5 (C.L.S.)

MICHAEL E. MARTIN, Director of Crown Attorneys, Ministry of
the Attorney General, 18 King Street East, Toronto MSC 1C5
(C.L.S.)

CHRIS MEINHARDT, Regional Crown Attorney, Ministry of the
Attorney General, 18 King Street East, Toronto MS5C 1CS
(C.L.S.)

HOWARD F. MORTON, Q.C., Senior Crown Counsel, Criminal
Policy, Ministry of the Attorney General, 18 King Street East,
Toronto MSC 1C5 (C.L.S.)

DONALD REVELL, Legislative Counsel, Whitney Block - Room
1401, 99 Wellesley St. W., Toronto M7A 1A2(L.D.S.)
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DELEGATES

CORNELIA SCHUH, Deputy Senior Legislative Counsel (French),
Whitney Block - Room 1401, 99 Wellesley St. W., Toronto M7A
1A2(L.D.S.)

ARTHUR N. STONE, Q.C., Senior Legislative Counsel, Whitney
Block - Room 1401, 99 Wellesley St. W., Toronto M7A 1A2
(L.D.S. & U.L.S.)

SIDNEY TUCKER, Q.C., Legislative Counsel, Whitney Block -
Room 1401, 99 Wellesley St. W., Toronto M7A 1A2 (L.D.S.)

Prince Edward Island:

RICHARD B. HUBLEY, Director Prosecutions, Department of Jus-
tice, Law Courts Building, Box 2200, Charlottetown C1A 8B9
(C.L.S.)

ROGER B. LANGILLE, Departmental Solicitor, Department of
Justice, Box 2000, Charlottetown C1A TN8 (U.L.S.)

Quebec:

JEAN ALLAIRE, Directeur du Bureau des lois, Direction générale
des Affaires legislatives, Ministére de la Justice, 1200 Route de
I’Eglise, Sainte-Foy G1V 4M1 (U.L.S.)

REMI BOUCHARD, Sous-ministre associé, Affaires criminelles et
pénales, Ministére de la Justice, 1200 Route de I’Eglise, Sainte-
FoyG1V4M1 (C.L.S.)

FRANCOIS DAVIAULT, 800 Boulevard Dorchester Ouest, Bureau
2536, Montréal H3B 1X9(C.L.S.)

JEAN-FRANCOIS DIONNE, Affaires criminelles et pénales, Minis-
tére de la Justice, 1200 Route de I’Eglise, Sainte-Foy G1V 4M1
(C.L.S.)

CLAUDE GELINAS, Directeur adjoint de Bureaudes lois, Direction
générale des Affaires legislatives, Ministére de la Justice, 1200
Route de I’Eglise, Sainte-Foy G1V 4M1 (L.D.S.)

DANIEL GREGOIRE, Affaires criminelles et pénales, Ministére de

la Justice, 1200 Route de I’Eglise, Sainte-Foy G1V. 4M1
(C.L.S.)

MARIE-JOSEE LONGTIN, Directrice de la 1égislation ministerielle,
Direction générale des Affaires legislatives, Ministére de la
Justice, 1200 Route de ’Eglise, Sainte-Foy G1V 4M1 (U.L.S.) -

MICHEL PAQUETTE, Direction de la recherche, Ministére de la
Justice, 1200 Route de I’Eglise, Sainte-Foy G1V 4M1 (U.L.S.)

Saskatchewan:

SILAS HALYK, Q.C., Halyk, Brent, Covell, Barristers & Solicitors,
#202, 416 - 21st Street, East, Saskatoon S7K 0C2 (C.L.S.)
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KEN HODGES, Director of Research, Law Reform Commission of
Saskatchewan, Sturdy-Stone Centre, 122 - 3rd Avenue North,
Saskatoon S7TK 2H6 (U.L.S.)

GEORGINA JACKSON, Master of Titles/Director, Property Regis-
tration Branch, Department of Justice, 1874 Scarth Street,
Regina S4P 3V7 (U.L.S.)

SERGE KuJawa, Q.C., Associate Deputy Minister and General
Counsel - Criminal Law, Department of Justice, 1874 Scarth
Street, Regina S4P 3V7 (C.L.S.)

BONNIE OZIRNY, Senior Legislative Crown Counsel, Legislative
Drafting Branch, Department of Justice, 1874 Scarth Street,
Regina S4P 3V7 (L.D.S. & U.L.S.)

C. RICHARD QUINNEY, Q.C., Director of Prosecutors, Public
Prosecutions Division, Department of Justice, 1874 Scarth
Street, Regina S4P 3V7 (C.L.S,)

MERRILEE RASMUSSEN, Legislative Counsel and Law Clerk,
Room 105, Legislative Building, Regina S4S OB3 (L.D.S. &
UL.S,)

RoD J. RATH, Rath, Oledzki, Johnson, Hart, Barristers & Solici-
tors, 302 - 1853 Hamilton Street, Regina S4P 2C1 (U,L.S.)

LORELLE SCHOENFELD, Crown Solicitor, Legislative Services,
Department of Justice, 1874 Scarth Street, Regina S4P 3V7
(U.L.S.)

CAROL SNELL, Crown Prosecutor, Public Prosecutions Division,

Department of Justice, 1874 Scarth Street, Regina S4P 3V7
(C.L.S.)
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DELEGATES EX OFFICIO

1986 Annual Meeting

Attorney General for Alberta: HON. JAMES D. HORSMAN, Q.C.

Attorney General of British Columbia: HON. BRIAN R. D. SMITH,
Q.C. :

Minister of Justice and Attorney General of Canada: HON. RAY HNA-
TYSHYN, P.C., M.P.

Attorney General of Manitoba: HON. ROLAND PENNER, Q.C.

Attorney General of New Brunswick: HON. DAVID R. CLARK, Q.C.

Minister of Justice and Attorney General of Newfoundland: HON.
LYNN VERGE, Q.C.

Attorney General of Nova Scotia: HON. RONALD C. GIFFIN, Q.C,

Attorney General of Ontario: HON. IAN G. ScorT, Q.C. '

Minister of Justice and Attorney General of Prince Edward Island:
HON. WAYNE D. CHEVERIE, Q.C.

Minister of Justice of Quebec: HON. HERBERT MARX

Minister of Justice and Attorney General for Saskatchewan: HON. SID
. DUTCHAK

Minister of Justice of the Yukon: HON. ROGER KIMMERLY
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HISTORICAL NOTE

More than sixty-seven years have passed since the Canadian Bar
Association recommended that each provincial government provide for
the appointment of commissioners to attend conferences organized for
the purpose of promoting uniformity of legislation in the provinces.

The recommendation of the Canadian Bar Association was based -
upon, first, the realization that it was not organized in a way that it
could prepare proposals in a legislative form that would be attractive to
provincial governments, and second, observation of the National Con-
ference of Commissioners on Uniform State Laws, which had met
annually in the United States since 1892 (and still does) to prepare model
and uniform statutes. The subsequent adoption by many of the state
legislatures of these Acts has resulted in a substantial degree of uniform-

ity of legislation throughout the United States, particularly in the field
of commercial law.

The Canadian Bar Associaton’s idea was soon implemented by most
provincial governments and later by the others. The first meeting of
commissioners appointed under the authority of provincial statutes or
by executive action in those provinces where no provision was made by
statute took place in Montreal on September 2nd, 1918, and there the
Conference of Commissioners on Uniformity of Laws throughout Can-
ada was organized. In the following year the Conference changed its
name to the Conference of Commissioners on Uniformity of Legisla-
tion in Canada and in 1974 adopted its present name.

Although work was done on the preparation of a constitution for the
Conference in 1918-19 and in 1944 and was discussed in 1960-61 and
again in 1974, the decision on each occasion was to carry on without the
strictures and limitations that would have been the inevitable result of
the adoption of a formal written constitution.

Since the organization meeting in 1918 the Conference has met
during the week preceding the annual meeting of the Canadian Bar
Association, and, with a few exceptions, at or near the same place. The

following is a list of the dates and places of the meetings of the
Conference:

1918. Sept. 2-4, Montreal.
1919 Aug. 26-29, Winnipeg
1920. Aug 30, 31, Sept 1-3, Ottawa

1929. Aug. 30, 31,Sept 2-4, Quebec.
1930 Aug. 11-14, Toronto
1931. Aug. 27-29, 31, Sept. 1, Murray Bay.

1921 Sept 2, 3, 5-8, Ottawa. 1932 Aug 25-27, 29, Calgary.

1922. Aug. 11, 12, 14-16, Vancouver. 1933 Aug. 24-26, 28, 29, Ottawa.
1923. Aug. 30, 31, Sept 1, 3-5, Montreal. 1934. Aug 30, 31, Sept. 1-4, Montreal
1924, July 2-5, Quebec 1935. Aug 22-24,26,27, Winnipeg.
1925 Aug 21, 22, 24, 25, Winnipeg 1936 Aug. 13-15, 17, 18, Halifax
1926. Aug. 27, 28, 30, 31, Saint John. 1937. Aug. 12-14, 16, 17, Toronto.

1927. Aug. 19, 20, 22, 23, Toronto. 1938, Aug 11-13, 15, 16, Vancouver.
1928 Aug. 23-25, 27, 28, Regina. 1939 Aug, 10-12, 14, 15, Quebec.



1941 Sept. S, 6, 8-10, Toronto 1964. Aug. 24-28, Montreal
1942, Aug 18-22, Windsor. 1965. Aug. 23-27, Niagara Falls.
1943. Aug. 19-21, 23, 24, Winnipeg 1966. Aug, 22-26, Minaki

1944, Aug 24-26, 28, 29, Niagara Falls. 1967. Aug 28-Sept 1, St. John’s
1945, Aug 23-25, 27, 28, Montreal 1968. Aug. 26-30, Vancouver
1946. Aug 22-24, 26, 27, Winnipeg 1969. Aug. 25-29, Ottawa.

1947 Aug. 28-30, Sept 1, 2, Ottawa 1970. Aug. 24-28, Charlottetown
1948. Aug 24-28, Montreal. 1971. Aug. 23-27, Jasper.

1949. Aug 23-27, Calgary 1972. Aug. 21-25, Lac Beauport.
1950 Sept. 12-16, Washington, D C 1973. Aug. 20-24, Victoria.

1951. Sept 4-8, Toronto 1974. Aug. 19-23, Minaki

1952 Aug 26-30, Victoria. 1975 Aug 18-22, Halifax.

1953. Sept. 1-5, Quebec. 1976. Aug. 19-27, Yellowknife.
1954. Aug 24-28, Winnipeg. 1977 Aug 18-27,St Andrews
1955, Aug. 23-27, Ottawa. 1978 Aug 17-26, St. John’s.
1956. Aug 28-Sept. 1, Montreal. 1979 Aug 16-25, Saskatoon
1957. Aug 27-31, Calgary. 1980 Aug. 14-23, Charlottetown.
1958. Sept. 2-6, Niagara Falls 1981. Aug. 20-29, Whitehorse

HISTORICAL NOTE

1959 Aug 25-29, Victoria.
1960. Aug. 30-Sept. 3, Quebec
1961. Aug. 21-25, Regina.
1962 Aug. 20-24, Saint John
1963 Aug. 26-29, Edmonton

1982 Aug. 19-28, Montebello
1983. Aug. 18-27, Quebec.
1984, Aug 18-24, Calgary
1985 Aug 9-16, Halifax.
1986. Aug. 8-15, Winnipeg.

Because of travel and hotel restrictions due to war conditions, the
annual meeting of the Canadian Bar Association scheduled to beheld in
Ottawa in 1940 was cancelled and for the same reasons no meeting of the -
Conference was held in that year. In 1941 both the Canadian Bar
Association and the Conference held meetings, but in 1942 the Cana-
dian Bar Association cancelled its meeting which was scheduled to be
held in Windsor. The Conference, however, proceeded with its meeting.
This meeting was significant in that the National Conference of Com-
missioners on Uniform State Laws in the United States was holding its
annual meeting at the same time in Detroit which enabled several joint
sessions to be held of the members of both conferences.

While it is quite true that the Conference is a completely independent
organization that is answerable to no government or other authority, it
does recognize and in fact fosters its kinship with the Canadian Bar
Association. For example, one of the ways of getting a subject on the
Conference’s agenda is a request from the Association. Second, the
Conference names two of its executives annually to represent the Con-
ference on the Council of the Bar Association. And third, the honorary
president of the Conference each year makes a statement on its current
activities to the Bar Association’s annual meeting.

Since 1935 the Government of Canada has sent representatives annu-
ally to the meetings of the Conference and although the Province of
Quebecwasrepresented atthe organization meeting in 1918, representa-
tion from that province was spasmodic until 1942. Since then, however,
representatives of the Bar of Quebec have attended each year, with the
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addition since 1946 of one or more delegates appointed by the Govern-
ment of Quebec.

In 1950 the then newly-formed Province of Newfoundland joinéd the

Conference and named delegates to take part in the work of the Confer-
ence.

Since the 1963 meeting the representation has been further enlarged

by the attendance of representatives of the Northwest Territories and the
Yukon Territory.

In most provinces statutes have been providing for grants towards the
general expenses of the Conference and the expenses of the delegates. In
the case of those jurisdictions where no legislative action has been
taken, representatives are appointed and expenses provided for by order
of the executive. The members of the Conference do not receive remu-
neration for their services. Generally speaking, the appointees to the
Conference are representative of the bench, governmental law depart-
ments, faculties of law schools, the practising profession and, in recent
years, law reform commissions and similar bodies. ‘

The appointment of delegates by a government does not of course
have any binding effect upon the government which may or may not, as
it wishes, act upon any of the recommendations of the Conference.

The primary object of the Conference is to promote umformlty of
legislation throughout Canada or the provinces in which uniformity
may be found to be possible and advantageous. At the annual meetings
of the Conference consideration is given to those branches of the law in
respect of which it is desirable and practicable to secure uniformity.
Between meetings, the work of the Conference is carried on by corre-
spondence among the members of the Executive, the Local Secretaries
and the Executive Director, and, among the members of the ad hoc
committees. Matters for the consideration of the Conference may be

brought forward by the delegates from any jurisdiction or by the Cana-
d1an Bar Association.

While the chief work of the Conference has been and is to try to
achieve uniformity in respect of subject matters covered by existing
legislation, the Conference has nevertheless gone beyond this field on
occasion and has dealt with subjects not yet covered by leglslatlon in
Canada which after preparation are recommended for enactment. Ex-
amples of this practice arethe Uniform Survivorship Act, section 39 of
the Uniform Evidence Act dealing with photographic records, and
section 5 of the same Act, the effect of which is to-abrogate the rule in
Russell v. Russell, the Uniform Regulations Act, the Uniform Frus-
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trated Contracts Act,the Uniform Proceeding’s Against the Crown Act,
and the Uniform Human Tissue Gift Act. In these instances the Confer-
ence felt it better to establish and recommend a uniform statute before
any legislature dealt with the subject rather than wait until the subject
had been legislated upon and then attempt the more difficult task of
recommending changes to effect uniformity.

Another innovation in the work of the Conference was the establish-
ment of a section on criminal law and procedure, following a recom-
mendation of the Criminal Law Section of the Canadian Bar
Association in 1943. It was pointed out that no body existed in Canada
with the proper personnel to study and prepare in legislative form
recommendations for amendments to the Criminal Code and relevant
statutes for submission to the Minister of Justice of Canada. This
resulted in a resolution of the Canadian Bar Association urging the
Conference to enlarge the scope of its work to encompass this field. At
. the 1944 meeting of the Conference a criminal law section was consti-
tuted, to which all provinces and Canada appointed representatives.

In 1950, the Canadian Bar Association held a joint annual meeting
with the American Bar Association in Washington, D.C. The Confer-
ence also met in Washington which gave the members a second opportu-
nity of observing the proceedings of the National Conference of
Commissioners on Uniform State Laws which was meeting in Washing-
ton at the same time. It also gave the Americans an opportunity to -

attend sessions of the Canadian Conference which they did from time to
time.

The interest of the Canadians in the work of the Americans and vice
versa has since been manifested on several occasions, notably in 1965
when the president of the Canadian Conference attended the annual
meeting of the United States Conference, in 1975 when the Americans
held their annual meeting in Quebec, and in subsequent years when the

presidents of the two Conferences have exchanged visits to their respec-
tive annual meetings.

The most concrete example of sustained collaboration between the
American and Canadian conferences is the Transboundary Pollution
Reciprocal Access Act. This Act was drafted by a joint American-
Canadian Committee and recommended by both Conferences in 1982.

That was the first time that we have joined in this sort of bilateral
lawmaking. ‘

An event of singular importance in the life of this Conference oc-
curred in 1968. In that year Canada became a member of The Hague
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Conference on Private International Law whose purpose is to work for

the unification of private international law, particularly in the fields of
commercial law and family law.

In short, The Hague Conference has the same general objectives at
the international level as this Conference has _yvithin Canada.

The Government of Canada in appointing six delegates to attend the
1968 meeting of The Hague Conference greatly honoured this Confer-
ence by requesting the latter to nominate one of its members as a
member of the Canadian delegation. This pattern was again followed
when this Conference was asked to nominate one of its members to
attend the 1972, the 1976 and the 1980 meetings of The Hague Confer- -
ence as a member of the Canadlan delegation.

A relatively new feature of the Conference is the Leglslatlve Draftlng
Workshop which was organized in 1968 and which is now known as the
Legislative Drafting Section of the Conference. It meets for two days
preceding the annual meeting of the Conference and at the same place.
It is attended by legislative draftsmen who as a rule also attend the
annual meeting. The section concerns itself with matters of general °
interest in the field of parliamentary draftsmanship. The séction also

deals with drafting matters that are referred to 1t by the Uniform Law
Section or by the Criminal Law Section.

One of the handicaps under which the Conference has laboured since
itsinception has been the lack of funds for legal research, the delegates
being too busy with their regular work to undertake research in depth.
Happily, however, this want has been met by most welcome grants in
1974 and succeeding years from the Government of Canada.

A novel experience in the life of the Conference—and a most impor-
tant one—occurred at the 1978 annual meeting when the Canadian
Intergovernmental Conference Secretariat brought in from Ottawa its
first team of interpreters, translators and other specialists and provided
its complete line of services, including instantaneous French to English
and English to French interpretation at every sectional and plenary
session throughout the ten days of the sittings of the Conference.
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SPECIAL SESSIONS
International Commercial Arbitration

(Taken from the President’s Report at the Opening Plenary Session)

Thisyear wehad a request fromthe Attomeys General asagroup, to
develop uniform legislation in the arbitration field to implement the so-
called New York Convention and the United Nation’s model law on
arbitration. Mr. Crosbie, the then Minister of Justice, contacted the
President of the Conference to find out whether we could draft and
recommend a uniform Act. We had meetings in January, in February, in
March of 1986, and by the end of June, 1986, this legislation had been
enacted by the Government of Canada, by the Province of Nova Scotia,
by the Province of Saskatchewan, by the Province of British Columbia
(in a different form, but still uniform in result), the Yukon and by the . -
Northwest Territories, and by the Provinces of Newfoundland, New
Brunswick, Prince Edward Island and Ontario. The Provinces of Que-

"bec, Alberta and Manitoba have introduced a Bill in their respective
Houses to implement this uniform legislation. Every jurisdiction in the

Country has either enacted that legislation or has it now before its
House.

The Uniform International Commercial Arbitration Act with sched-
ules A and B is set out in Appendix A, page 54. Anyone wishing to
receive a copy of the documents referred to in subsection (2) of section
14 may obtain them by writing to the Local Secretary of a jurisdiction.
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LEGISLATIVE DRAFTING SECTION

MINUTES

Attendance
Twenty-three delegates were in attendance.

Opening

The Section opened with the Chairman, Bruno Lalonde, presiding.

Allan Roger acted as Vice-Chairman and Merrilee Rasmussen acted as
Secretary. ‘

Hours of Sitting

It was agreed to sit on Friday, August 8th and Saturday, August 9th
from 9:30 a.m. to 12:30 p.m. and from 2:00 p.m. to 5:00 p.m.

Recording of Deliberations

It was agreed that the Conference Secretariat proéeed with recording

the deliberations of the meeting for the internal use of the Conference
only. '

Adoption of Minutes
The Minutes of the 1985 meeting of the Section were adopted subject
to the following correction:

The item headed “Bilingual Drafting in Ontarfp” appearing on
page 26 of the 1985 Proceedings should have read as follows:

“Bilingual Drafting in a Common Law Jurisdiction in Canada™
Arthur Stone presented a paper on this subject to the Section.

(Note: Mr. Stone’s paper on Bilingual Drafting is published in Ap-
pendix B, page 81.)

Nominating Committee

Arthur Stone and Graham Walker were appointed to the Nominating

Committee and were authorized to add other members to the Commit-
tee.

Uniform Trusts Convention Act

The Section considered the draft Uniform Trusts Convention Act

prepared by Allan Roger (English version) and Gerard Bertrand (French
version).

RESOLVED that the drafts of the Uniform Trusts Convention Act in French and

English be accepted as amended and referred to the Uniform Law Section for
adoption.
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Non-sexist Drafting

The Section considered the papers presented by Don Revell and

Cornelia Schuh and by Mary Dawson, and which are set out in Appen-
dix C, page 90.

RESOLVED that the Legislative Drafting Section adoptthe following statement of
policy:

Sex-specific references should be avoided -
Il convient d’eviter touts earacterisation sexuelle;

that the policy be added as section 13.1 of the Canadian Legislative Drafting
Conventions; and

that the French version of the Conventions, when adopted, also include this policy
statement.

Plain Language

The Section discussed the report of the Canadian Law Information
Council entitled “Plain Language and the Law”.

Drafting Policy

The Section considered the report of Deborah Meldazy with rebpect
to the manner in which provinces and territories are referred to in
Uniform Acts.

RESOLVED that the Legislative Drafting Section adopt a'policy of discontinuing
the exclusive use of provincial termmology in Uniform Acts in favour of using

terminology which encompasses both provinces and territories and accommodates
their differences.

Miscellaneous Matters of Interest to Drafters
The Section discussed a number of matters of general interest to
delegates. Topics covered included the following:
— copyright in statutes '
— use of the term “individual”
— “prescribed” vs “required” forms
— use of legislative editors
— new technology
— decimal numbering system
— “numbering” of clauses/paragraphs
— re-use of numbers from repealed provisions
— revision of statutes

— methods of handling technical amendments to the general statute
law : '

— relationship beiween Chief Legislative Counsel and legal staff

Procedure

The Section discussed the means by Which it can moSt efficiently -
fulfill its mandate to prepare drafts of Uniform Acts for adoption by the
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Uniform Law Section with a view to enabling the Annual Meeting to be
devoted to discussion of problems and concerns common to delegates.
It was suggested that when a matter comes before the Uniform Law
Section, the Chairman of the Legislative Drafting Section would ap-
point two drafters as the principal “critics” of the drafts prepared, in
addition to appointing a principal drafter to be responsible for prepara-
-tion of each of the French and English versions of the draft Legislation.
The draft Acts thus prepared would be reported back to the Legislative:

Drafting Section for formal transmission to the Uniform Law Section - -

for adoption.

Uniform Reciprocal Enforcement of Maintenance Orders Act

RESOLVED that the French version of the Uniform Reciprocal Enforcement of

Maintenance Orders Act be accepted and referred tothe Umform Law Section for
adoption.

Uniform Intestate Succession Act

Bruno Lalonde advised the Section that the French version of the
Uniform Intestate Succession -Act would be delayed unt11 standard
terminology is developed.

Commonwealth Conference

Gerard Bertrand advised the Section that he, together w1th Peter
Pagano and Allan Roger, would be attending the upcoming meeting of -
the Commonwealth Association of Legislative Counsel in Jamaica and

would be presenting a paper on the topic of use of electronic aids in
drafting,

Condolences

IL EST RESOLU de transmettre un message de sympathie a la famllle de feu le
Professeur Louis-Philippe Pigeon.

RESOLVED thata message of sympathy be sent to the family of the late Dr.. Elrtter
A. Driedger. )

Officers

The Nominating Committee reported that the incumbent officers be '
carried in office. Officers for 1986-1987 are:
Bruno Lalonde - Chairman
Allan Roger - Vice Chairman
Merrilee Rasmussen - Secretary

Close

There being no further business, on motion duly made, the Section

adjourned to meet again at the time of the next Conference or earlier at
the call of the Chair. -
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MINUTES
Opening of Meeting

The meeting opened at 8 p.m. on Sunday, Aﬁgust 10, in the Holiday

Inn, Downtown in Winnipeg w1th Graham Walker in the chalr and Mel
Hoyt as secretary.

Address of Welcome

~ The President extended a warm welcome to all those delegates in
at_tendance.

National Conference of Commissioners on Uniform State Laws

The President reported that he had just spent eight days with the
National Conference of Commissioners on Uniform State Laws. The

President of that Conference and his w1fe Dlane w111 be arrlvmg in
Wmmpeg on August 12th.

It has been decided by the N.C.C.U.S.L. and the Executive of our
Conference that the Transboundary Pollution Joint Committee be elim-
inated because it has served its purpose. Reporting on that Act will be
done through the American Liaison Committee acting jointly with this

Conference. At the present time, there are four American States and =~

four Canadian Provinces that have enacted the legislation. The

N.C.C.U.S.L. has tentatively agreed to make that Liaison Committee a
joint committee with this Conference.

I ntroduction of Delegates

The President asked the senior delegate from each jurisdiction to
introduce himself and the other members of his delegation.

President’s Report

In the past year, not to suggest that it hasn’t been the effort before this
year, but in the past year I personally and the Executive have made an
effort to make the Uniform Law Conference a success and we urge each
local secretary of the Uniform Law Conference to inform his or her
government of the legislation adopted by the Conference and to urge its
enactment. The question of the Evidence Act has been raised and we
may be dealing with resolutions concerning this Act at the closing
plenary which will be held at 10:00 o’clock Friday morning.

“To indicate by examples (other provinces have adopted more uniform =
legislation than Nova Scotia has) in the past few years Nova Scotia has
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enacted the following legislation based upon uniform legislation:

(a) Chapter 12 of the Statutes of Nova Scotia, 1986, The
International Commercial Arbitration Act;

(b) much of what is in the Nova Scotia Personal Property
Lien Registry Act comes from the Personal Property Secu-
rity Act of the Uniform Law Conference;

(c) the Pension Benefits Act, which is a Billnow inthe Nova
Scotia House is the result of efforts of the members of the
Conferencein working with the Finance departments across
the country to create uniform legislation;

(d) in 1984, Nova Scotia adopted the Reciprocal Recogni-
tion and Enforcement of Judgments Act applying to civil

and commercial matters which is a product of this Confer-
ence;

(e) in 1983, the Reciprocal Enforcement of Maintenance
Orders Act;

(f) in 1982, the Convention of C1v11 Aspects of Interna-
tional Child Abduction; and

(2) in the past years, the Bills of Sale Act, the Bulk Sales
Act, the Criminal Inquiries Compensation Act, the Evi-
dence Act, the Fatal Injuries Act, the High Traffic Rules, the
Human Tissue Gift Act, the Intestate Succession Act, the
Presumption of Death Act, the Regulation Act, the Varia-

tion of Trusts Act, the Warehousemen’s Lien Act and the
Wills Act. '

This is to illustrate that this Conference does make a contrlbutlon to
provincial legislation. Other provinces may be able to demonstrate a

much greaterrecord of adoption of uniform legislation than that set out
above.

This year, we had a request from the Attorneys General, as a group, to
develop uniform legislation in the arbitration field to implement the so- _
called New York Convention and the United Nations’ model law On
arbitration. Mr. Crosbie, the then Minister of Justice, contacted me to
find out whether we could draft and recommend a Uniform Act. We
did. We had meetings in January, in February, in March of 1986, and by
the-end of June, 1986, this legislation had been enacted by the Govern-
ment of Canada, by the Province of Nova Scotia, by the Province of
Saskatchewan, by the Province of British Columbia (in a different form,
but still uniform in result), the Yukon and by the Northwest Territories,
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and by the Provinces of Newfoundland, New Brunswick, Prince
Edward Island, and Ontario. The Provinces of Quebec, Alberta, and
Manitoba have introduced a Bill in their respective Houses to imple-
ment this uniform legislation. Every jurisdiction in the Country has
either enacted that legislation or has it now before its House. This is
performance. It shows that we can react successfully when required.

For the first time, as a result of a letter I received from Robert Wells,
Q.C., the President of the Canadian Bar Association, extra efforts have
been made to have the jurisdictions invite fee earning members of the
Canadian Bar Association to this Conference. As we have heard from

the introduction of delegates to this Conference, this effort has not been
wasted.

The Government of Canada has done an assessment of its contribu-
tion to the Uniform Law Conference. This assessment is found in its
Study Team Report to the Task Force on Program Review, commonly
referred to in newspapers as the Neilson Report. As a result of an
assessment done in respect of the research grant provided to the Uni-
form Law Conference of Canada, the Study Team recommendsthat the
Government continue this program. The Task Force also looked at the
administrative expenses of the Department of Justice inreference to this
Conference, and although acknowledging that the beneficiaries of the
Conference are mainly the provinces, it still feels that the Government
of Canada has an obligation to provide funding in this field and that :
there is a benefit to the Government of Canada to have the law uniform
across the country. The Task Force mentions specifically the Uniform .
Maintenance and Custody Act, the Uniform Franchises Act, the Uni-
form Evidence Act (although it’s not enacted, it was considered a good
product), the Uniform Sale of Goods Act and the Uniform Custody
Jurisdiction Act as beneficial uniform legislation. It should be pointed
out, (in case one gets the impression that the only thing that is produced
by this Conference is the Uniform statutes), that the Task Force reports -
that the Criminal Law Section has been successful in having imple-
mented 50% of over 200 resolutions passed by that group in dealing
with amendments of the Criminal Code. In addition to recommending -
that the Government of Canada continues to be a member of . this
Conference and participate fully in it, it states that if the Conference
were eliminated, the only logical conclusion would be to put in its place -
a more expensive consultative process for the provinces and the federal
government. The drafters of this Report have advised the Government
of Canada that this Conference is a worthwhile organization-and that -
the Government of Canada should. continue to support it, both with
money and the effort of its advisers and employees.
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Et maintenant en francais.

Le vingt-cinqg mars dernier, le Secrétariat des. conférences inter-
gouvernementales canadiennes m’avisait que les services qu’elle fournit
a notre conférence ne le seraient qu’a la section du droit criminel.
Auparavant, le Secrétariat les fournissaient a nos trois sections, celle de

la rédaction législative, celle des lois uniformes et celle du droit
criminel. Ces services étaient les quatre suivantes:

Premi¢rement: remplir le rdle d’un secrétariat pour la conférence a
savoir, recevoir les documents, voir a ce qu’ils soient disponibles en
francais et en anglais, les présenter dans des cahiers pour fin de distribu- -
tion lors des séances;

Deuxi¢mement: fournir les services de traduction simultanée du fran-
cais a I’anglais et de I’anglais au francais;

Troisiemement: fournir sur place les servicesde traductlon, de photo-
. copie et de téléphone;

Quatriemement: enregistrer des délibérations afin d’aider le Direc--
teur Exécutif a préparer le proces-verbal officiel et a fourmr, sur de-
mande, une transcrlptlon en francais et en anglals

Le Secrétariat m’a expliqué que cette coupure de services résulta de
restrictions budgétaires et que ces services ne seraient disponibles que
pour les rencontres de ministres et de sous-ministres. De plus, le Secré-
tariat m’a indiqué qu’a son avis, seule la section du droit criminel tombe
sous cette catégorie. Avec I'aide'du Sous-ministre de la Justice d’Ot-
tawa, Monsieur Iacobucci, j’ai tenté de convaincre le Secrétariat que ces

services devraient étre fourms aux trois sections de la conference Mals
ce fut en vain. -

‘Aprés cet échec, j’ai communiqué avec Monsieur le Juge Roger
Savoir, Directeur Général de la Promotion des Langues Officielles au
Secrétariat d’Etat. Aprés discussion, il m’a dit de demander une aide

financiere & Monsieur Guy Duchesne, responsable du service d’aide

financiére. J’ai alors convoqué un réunion du Comité Exécutif de la
conférence pour discuter de cette affaire. Le Comité Exécutif réaffirme

alors le caractére bilingue de la conférence et a demande de Paide
financiere au Secrétariat d’Etat.

At the present time, we have not received an answer to that applica-
tion. We have some hope that we may receive approximately $5,300. We
are in a debit position to the extent of $5,000. The Conference doesn’t
have any money. So theresultis that I will be moving a motion, since our
Treasurer is not here tonight, that the jurisdictional assessment be

31



UNIFORM LAW CONFERENCE OF CANADA

increased by 25% and a second motion that there be a registration fee
next year of $25.00 for each member attending the Legislative Drafting

Section and $50.00 for each member attending the Uniform Law Con-
ference or the Criminal Law Section.

If there are any questions, I will attempt to answer them Thank you
for your attention. :

Auditors’ Report

The Executive Director presented the Auditors’ Report regarding a
Statement of Receipts and Disbursements and Cash Position as of June

30, 1986.
RESOLVED that the Auditors’ Report, Appendix D, page 124 be approved.

RESOLVED that the same auditors, Clarkson Gordon, be appointed auditors for
the coming year.

RESOLVED that the usual banking motion be passed _authorizing the Treasurer to
draw upon the Conference’s accounts.

Executive Director’s Report
The Executive Director presented his report, Appendix E, page 127.
" RESOLVED that the report be received. |

Appomtment of Resolutions Commiittee

RESOLVED that a Resolutlons Committee be constituted, composed of Allan .

Roger, Anne Marie Trahan and Rod Rath, whose report will be presented at the
Closing Plenary Session.

Appointment of Nominating Committee

There is no resolution required this year for a Nominating Committee
because last year, the Conference decided to make the Officers’ appomt—
ments for a two year period, so there will be no need to have a Nomlnat-
ing Committee Meeting until this time next year. However, a few
members have expressed some concern about the long delay in rising

through the ranks with two year terms. So the past presidents will be |

asked to review the change they made last year-and to file a report next
year before the Nominating Committee is appointed to determine
whether or not they wish to change the term for the future.

Adjournment

There being no further business, the meeting adjourned at 9:15 p.m.
to meet again in the Closing Plenary Session on Friday, August 15th.
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MINUTES
Attendance

Forty delegates were in attendance. For details see list of delegates,
page9.

Sessions
The Section held ten sessions, two each day from Monday to Friday.
Distinguished Visitor

The Section was honoured by the participation of Mr. Phillip Carroll,

President of the National Conference of Commissioners on Uniform
State Laws.

Arrangement of Minutes

A few of the matters discussed were opened one day, adjourned, and
concluded on another day. For convenience, the minutes are put to-

gether as though no adjournments occurred and the subjects are ar-
ranged alphabetically.

Opening

The session opened with Georgina Jackson as Chairman and Mel
Hoyt as Secretary.

Hours of Siiting

RESOLVED that the Section sit from 9:30a.m to 12:30p.m. and from 2 p.m. to §
p.m. daily, subject to change as circumstances requ1re

Agenda

A tentative agenda was considered and the order of business for the
week agreed upon.

Class Actions

The matter was withdrawn from the agenda.

Custody Jurisdiction and Enforcement

Proposed Amendments to the Uniform Custody Jurisdiction and
Enforcement Act (Interprovincial Child Abduction) were presented by

the Quebec and Ontario Commissioners as set out in Appendix F, page
128.
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RESOLVED that:
(a) the Quebec proposals be approved in principle;

(b) the subject of Interprovincial Child Abduction be referred back to Ontario and
Quebec for drafting of a Uniform Act; and

(c) the Uniform Act be presented for adoption by this Conference in 1987.
Defamation

This matter stands referred to the Saskatchewan Commissioners for a
report and draft Actin 1987.

Effect of Adoption

The matter was withdrawn from the agenda.

Family Support

The Ontario Commissioners presented a report and draft Act on
Proposed Amendments to the Uniform Family Support Actasset out in
Appendix G, page 141.

RESOLVED that the Proposed Amendments to the Uniform Family Support Act
be adopted by the Conference and recommended for enactment with the following
note at the end of the consolidation of that Act;

Note: Mechanisms for the enforcement of support orders are contained in the
Uniform Maintenance and Custody Enforcement Act.

Financial Exploitation of Crime

This matter was referred to the Steering Committee to determine
whether the Conference should proceed with it.

French Version of the Consolidation of Uniform Acts

A report on this matter was presented by the Federal Commissioners
as set out in Appendix F, page 160 of the 1985 Proceedings.

RESOLVED that the resolution as set out on pages 32 and 33 of the 1985
Proceedings be amended.

(a) bystriking out “1985” in the second line of clause (d) and substituting therefor
“1986”, and

(b) by strikingout “1986” in the last line of ¢lause (¢) and substituting therefor
“1987".

Human Tissue Gifts

This matter was referred to the Alberta Commissioners for areport in
1987.
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Interprovincial Child Abduction

This matter is reported under Custody Jurisdiction and Enforce-
ment.

Law Reform Conference of Canada

A report of the Law Reform Conference of Canada was received. It is
set out in Appendix H, page 144.

Matrimonial Property Regimes

The Quebec Commissioners brought back a report that they pre-
sented in 1985, entitled, “The Matrimonial Regimes in Canada: A
Comparative Analysis of Provincial Legislation”. This year, they pre-
sented a further report entitled, “The Matrimonial Property Regimes in
Canada: A Comparative Analysis of the Provincial Acts”. Both these
reports are set out in Appendix I, page 145. '

RESOLVED that the matter of Conflict of Laws Rules in relation to Matrimonial
Property be referred back to Quebec, Ontario and Nova Scotia for the preparation of
a report which will list the options with examples of the result where a particular

option is chosen, together with the recommended option that will be the most
acceptable to all jurisdictions.

Mental Health

A report of the Committee on Mental Health was received. It is set
out in Appendix J, page 388.

Personal Property Security

A report of the Joint Committee on the Uniform Personal Property
Security Act was received. It is set out in Appendix K, page 390.

Private International Law

A report was given by the Federal Commissioners on the role the
Conference plays in these matters. It seemed appropriate atthis time to. -
put on record a Resolution of the Canadian Bar Association on Cana-
da’s Participation in Conventions on Private International Law. That
Resolution is set out in Appendix L, page 392.

Protection of Privacy: Tort

The Saskatchewan Commissioners presented a report and draft Act
on this matter.
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RESOLVED that this matter be referred back to the Saskatchewan Commissioners
for a further report in 1987, and that all interested jurisdictions forward information
_ to them to assist them in their research and work on the topic.

Reciprocal Enforcement of Maintenance Orders

The French version of the Reciprocal Enforcement of Maintenance
Orders Act was not available for printing in the 1985 Proceedmgs

RESOLVED that the French version of the Reciprocal Enforcement of Mamte- A

nance Orders Act beadopted by the Conference subject to approval by the Permanent
Editing Committee.

It has not yet been approved by the Permanent Editing Committee.

Time Sharing

This matter stands referred to the Manitoba Commissioners for a
further report and draft Actin 1987 in light of an extensive study and
report by the Ontario Law Reform Commission on the matter..

Trusts - Conflict of Laws relating to

The New Brunswick Commissioners pfcsentéd areport on this matter
as set out in Appendix M, page 394.

. RESOLVED that the matter be referred back to the New Brunswick Cominission-
ers for adraft Act with appropriate commentaries in 1987.

The Convention of the Law Applicable to Trusts and on Their

Recognition referred to in this report is set out at page 340 of the 1985
Proceedings.

Trusts Convention Act

RESOLVED that the Unif orm Law Section recommérids that:

(1) the Conference endorses the Hague Conventlon on the Law Applicable to
Trusts and on Their Recognition;

(2) all jurisdictionsenact a Uniform Act to implement the Convention;

(3) until certain policy decisions are made that any Uniform Legislation remain

with the Conference to be acted upon by the Conference when those decisions are
made.

" Vital Statistics

The British Columbia Commissioners preSented a draft Act on Vital

Statistics. The draft was discussed in detail and a number of amend-
ments were made to it.

RESOLVED that the draft Vital Statistics Act be circulated as set out in Appendix
N, page 482, and if the Act is not disapproved by two or more jurisdictions on or
before January 31, 1987, by notice to the Executive Director, it be adopted by the
Conference as a Uniform Act and recommended for enactment in that form.
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Note: No disapprovals were received.

Wills

The Saskatchewan Commissioners brought back a report that they
presented in 1985 on the Formal Requirements of the Uniform Wills
Act. This year they presented a Paper on Amendments to the Uniform
Wills Act, together with a Supplementary Report on Wills. After a
lengthy discussion, amendments were made to the Draft Amending Act
appended to the 1986 Paper. As a result, a revised Uniform Wills
Amendment Act was prepared and approved by the Section. All of -
which is set out in Appendix O, page 506.

Wills - Substantial Com pliance

There was considerable discussion as to whether there should be
provision for substantial compliance in the Uniform Wills Act.

RESOLVED that this matter be referred to the Saskatchewan Commissioners for a

report in 1987, and a section on substantlal compllance for mcorporatlon into the
Umform Wills Act.

Close of Meeting

A unanimous vote of appreciation and thanks was tendered Georgina

Jackson for her handling of the arduous duties of Chairman through-
out the week.
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MINUTES

Attendance

Thirty-six (36) delegates were in attendance representing all of the
provinces and the Federal Government. There were no representatives
from the Yukon and the Northwest Territories. For details, see list of
delegates.

Opening

Mr. Hymie Weinstein, Q.C. presided and Mr. Michael Zigayer acted
as secretary. Each delegation was introduced by its leader.

Report of the Chairman

The Criminal Law Section of the Uniform Law Conference met
" Monday, August 11, through Friday, August 15, 1986. o

On August 11, the work of the Criminal Law Section began with a
discussion of the proposals contained in a draft document entitled:
Powers and Procedures with Respect to the Investigation of Criminal
Offences and the Apprehension of Criminal Offenders. The proposals
were theresult of a study set up in 1982 under the Criminal Law Review. -
in the Department of Justice known as the police powers project.
Extensive consultations which have taken place since then were reflected
in the current proposals. It was seen that several of the recommenda-
tions remained contentious and Vince del Buono of the Department of

Justice who led the discussion of this matter took note of the many
criticisms offered.

At the close of the first day of discussion, the assembly supported a
resolution moved by Serge Kujawa (23-0-0 with the federal delegation
abstaining) asking the Provincial Attorneys General to examine the role

played by private security guards in the administration of justice in the
provinces.

August 12 began with a continuation of the review of the Police
Powers document. There were differing views exposed regarding the
extent to which it would be appropriate to regulate or provide rules to
guide police practice within the Criminal Code.

With Vince del Buono’s departure towards the close of the morning

sitting, the Section began to examine the resolutions submitted by the
provinces.
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In addition, there was a discussion of two current federal criminal law
initiatives, Bills C-113 (addressing the sexual exploitation of children)
and C-114 (dealing with pornography) and the draft rules of practice
made pursuant to Subsection 672(5) of the Criminal Code respecting
the determination of parole eligibility status and, finally, proposals to
amend the Code to allow one judge of a Court of Appeal to make
certain decisions in place of the full court.

This concluded the deliberations of the Criminal Law Section of the
Uniform Law Conference.

Closing

Mr. Howard Mofton of the Province of Ontario was elected Chair-

man of the Criminal Law Section for the 1987 Conference which is to be
held in British Columbia. A

RESOLUTIONS
I- ALBERTA

Item 1

The proposed resolution to amend section 121 of the Criminal Code

to remove reference to “an offence punishable by death” so that the -
section would read: : : .

“Everyone who commits perjury is guilty of an indictable

offence and is liable to imprisonment for a term not exceed-
ing fourteen years)’

was withdrawn following a brief discussion.

Item2

That reference in section 178.1 of the Criminal Codeto section 243.5 |
should be changed to section 243.4.

(CARRIED: 29-0-0)
Item 3

That former section 237(1)(c.1) of the Criminal dee be re-enacted
relative to circumstances not set out in new section 241(1)(d).

(DEFEATED: 9-15-5)
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Item4

That section 243(4) of the Criminal Code should be amended to
specify that mailing a notice of disqualification to the person’s last

recorded address as shown by the records of the Registrar of Motor
Vehicles will suffice for the purposes of section 242.

(CARRIED: 26-0-1)
" Item 5

That section 244 of the Criminal Code be amended to provide for

offences in relation to persons unable to give informed consent to
assaults.

(WITHDRAWN)

A consensus was expressed that this matter be subject to immediate
review by the provinces.

Item 6

That section 442 of the Criminal Code be amended to prevent publi-
cation of the identity of a complainant aged less than 18 years.

(CARRIED: 16-4-7)
Item 7

The proposed resolution was divided into two parts. That the Federal
Government study and examine section 446 of the Criminal Code in

order to draft a clear practical provision relating to the reporting and
detention of seized items . . . '

(CARRIED: 29-0-1)

with emphasis on placingthe responsibility on the person from whom
the item was seized to seek the return of the seized item.

'(CARRIED: 15-8-4)
Item 8 ’

That section 446(17) of the Criminal Code be amended to allow both
parties to appeal an order for detention or release of items seized.

(CARRIED: 27-3-0)
Item 9 '

That section 454(2.1) of the Criminal Code be amended by the
addition of a provision to enable a justice effecting the release of an
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accused arrested on an out-of-province warrant to require that the
accused appear in the appropriate court in the province of origin.

(CARRIED: 14-12-2)

Item 10

That section 458(1)(b) of the Criminal Code be amended to delete the
word “indictable”.

(CARRIED: 13-11-2)

Item 11

The resolution as amended addressed the timing of the notice to be

provided by the prosecutor when seeking a greater penalty pursuant to
section 592 of the Criminal Code.

That section 592(1) of the Criminal Code be amanded to read:

592(1). Where an accused is convicted of an offence for
which a greater punishment may be imposed by reason of
previous convictions, no greater punishment shall be im-
posed upon him by reason thereof unless the prosecutor
satisfies the court that the accused, before making his guilty
plea or on reasonable notice being given before his trial, as
the case may be, was notified that a greater punishment
would be sought by reason thereof.

(CARRIED: 13-11-6)
Item 12

That section 643(1) of the Criminal Code be amended to remove the
requirement that the Court be required to sign the transcript of evidence
at a previous trial or preliminary inquiry into the charge in a manner
similar to the recent amendment to section 468(5) (1985 SC c. 19,

S. 98(2)).'
(CARRIED: 29-0-0)
Item 13

The amended resolution read as follows:

That the Criminal Code be amended to provide for a provision for
reviewable orders sealing search warrants and informations.

(CARRIED: 27-1-2)
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Item 14

That section 128 of the Criminal Code be amended to provide an
offence where a person who is the subject matter of an investigation
provides a false name to a peace officer.

(DEFEATED: 9-11-6)

Item 15

That the applicable provincial legislation be amended to allow inter-
provincial waiver of provincial offences for guilty plea.

(CARRIED: 19-2-10)

II- BRITISH COLUMBIA
Item 1

The resolution as amended read as follows:

That the Criminal Code be amended to provide that a judge in the - -

course of sentencing may make an order prohibiting contact between a -
convicted accused and other persons subject to approprlate 11m1tat10ns,
review procedures and penalties. "

(CARRIED: 27-0-3)

~

Item 2

(a) That section 663(1)(b) of the Criminal Code be amended by
removing “for a term not exceeding two years” after “a fine or other-
wise” and that section 664(2)(b) be repealed.

(DEFEATED: 7-9-13)

(b) That sections 663(1)(b) and 664(2)(b) of the Criminal Code be
amended by adding “subject to section 664.1” and that proposed sec-
tion 664.1 read as follows:

Where an accused has been convicted of an offence under section 150
(incest), 157 (gross indecency), 246.1 (sexual assault), 246.2 (sexual
assault with a weapon, threatsto a third party, or causing bodily harm)
or 246.3 (aggravated sexual assault). The time limits stipulated in sec-
tion 663.1(b) and 664(2)(b) do not apply. ‘ '

(DEFEATED: 7-7-12 IN REGULAR VOTE)
(CARRIED: 14-8-8 IN JURISDICTIONAL VOTE)
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(c) That section 666(1) of the Criminal Code be amended to provide
a hybrid offence. :

(CARRIED: 19-0-8)

Item 3 4
That section 306 be made a hybrid offence.
(DEFEATED: 6-19-14)

. IIT- MANITOBA
Item 1

That the Criminal Code be amended by the addition of a section to
the effect that:

In any criminal trial where, during the course of proceedings a
statement or any other evidence is ruled inadmissible, the judge con-
ducting the trial may make an order that the evidence taken during the
voir dire shall not be published in any newspaper or broadcast before the
time for final appeal has expired.

(CARRIED: 22-2-1)
Item 2

A resolution which proposed to amend section 608 to incorporate the

concept of reverse onus in respect of bail pending appeal was with-
drawn. ' ‘

Item 3

That sections 603 and 605 of the Criminal Code be amended to

provide that the same rights of appeal would govern both prosecution
and defence appeals in indictable proceedings.

(DEFEATED: 9-14-5)

IV - NEW BRUNSWICK

Item 1 .
A proposed amendment to section 159 was withdrawn.

Item 2

The proposed amendment was modified to read as follows:
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That section 160 of the Criminal Code be amended so as to provide
forfeiture provisions relating to video films which are the subject matter
of a conviction under section 159 of the Criminal Code.

(CARRIED: 24-0-0)
Item 3

That section 239(2) and 239(3) of the Criminal Code be amended to

add a reference to paragraph 257(b) or, alternatively that a separate
offence be created with a lesser penalty.

(DEFEATED: 9-12-3)
Item 4

The resolution which proposed that section 240(1)(a) of the Code be
amended to clarify that a telewarrant application is possiblein the case
of a single motor vehicle accident was withdrawn.

Item 5

That section 242(1) of the Criminal Code be amended to clarify that

an order issued thereunder is enforceable Canada-wide by the addition
of the phrase “in Canada”.

(CARRIED: 13-0-10)
Item 6

That section 243.4(1)(a) of the Criminal Codebe amended to-create a
hybrid offence.

(CARRIED: 23-0-2)
Item7

A proposed resolution to amend section 246.6 was withdrawn. .
Item 8

- That the reverse onus provision found at 457(501)(d) .be' deleted from
the Criminal Code.

(DEFEATED: 6-13-7)
Item 9

That with respect to hybrid offences there be a two year limitation
period for the purpose of prosecution by way of indictment.

(DEFEATED: 5-18-1)
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Item 10

That the Canada Evidence Act be amended to provide for the admis-
sibility of telephone company records made in the course of a police
investigation.

(CARRIED: 23-1-1)

V- ONTARIO
Item 1

That Prohibited Weapons Order No. 5 be amended to include devices
commonly known as “hand claws”.

(CARRIED: 21-0-0)

Item 2

(a) Thatthe maximum penalty available on conviction of an offence

contrary to section 236 (leaving the scene of an accident) be increased to
five years imprisonment.

(CARRIED: 21-3-1)

(b) That minimum penalties identical to those provided in section
239 also apply with respect to section 236 convictions.

(CARRIED: 17-8-0)
Item 3

That séction 245.1(1)(b) (assault causing bodily harm) be amended to
become a hybrid offence. -

(DEFEATED: 15-5-4)
Item 4

That the Criminal Code be amended to allow proof by certificate of
analysis (similar to what presently exists at section 9 N.C.A. and section
30 F.D.A.) where a breach of probation or recognizance is charged
based on a condition prohibiting use of non-medically prescribed

drugs.
(CARRIED: 24-0-2)
Item 5

The substituted resolution read as follows:

45



UNIFORM LAW CONFERENCE OF CANADA

That where a sentencing judge is imposing a probation order as part
of a sentence, he may order that any of the terms or conditions of the
probation order may apply during incarceration. '

(CARRIED: 16-4-2)

Item 6

That section 3(7) of the Criminal Code be amended to provide that
proof of service of any notice or document in criminal proceedings may
be proved viva voce or by way of affidavit or solemn declaration
irrespective of the statute which authorizes or requires such service.

(CARRIED: 19-0-0)

VI - QUEBEC
Item 1

(a) That the definition of “court of criminal ]urlsdlctlon at section
2 of the Criminal Codebe amended to read:

(a) acourtof general or quarter sessions of the peace, when

presided over by a superior court ]udge or a county or
district court judge;

(b) ThattheFrench expression “juge delacour provinciale” (provin-
cial court judge) in section 2 of the Criminal Code be replaced by the
expression “juge d’une cour provinciale” (provincial court judge);

(c) That the expression “provincial court judge” (juge d’une cour
provinciale) be substituted for the term ¢ maglstrate’f whenever:

(i) This term appeared before the amendment contained in
section 206 (S.C. 1985 C. 19)

(ii) This term still appearsdespite that amendment in partic-
ular in subsections 9(1), 101(9), 104(6), 106.4(14), 439,
440,484, 485, 487, 500(5), 501, 502, 700(1), 700(3), 704."

(d) That capitals be used in the names of the courts in the French and ‘
English versions of section 482(6).

(CARRIED: 17-0-1)

- Item 2

That section 3(7) of the Criminal Code be amended to read as
follows:
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For the purposes of this Act, service or delivery of any document may
be proved by oral evidence given under oath by, or by the affidavit or
solemn declaration of, the person claiming to have served it.

(CARRIED: 19-0-0)

Item 3

That the word “grave” (serious) be removed at section 243.4(1) with
respect to the bodily harm threatened.

(CARRIED: 14-5-0)

Item 4

That section 242(1) and (2) of the Criminal Code be amended by
adding: ‘

(a) tothe English text “as the case may be” at the conclusion

of the first paragraph of subsection (1) before paragraph
(a). o

Item 5
434(3)(b)
(French)

(b) duprocureur général de la province ot I'infraction est alléguée avoir .
été commise,

comparaitre devant une cour ou un juge qui aurait eu juridiction pour
connaitre de cette infraction si elle avait été commise a I’endroit ot le
prévenu se trouve, et lorsqu’il signifie qu’il consent & plaider coupable
et plaide coupable a ladite infraction, la cour ou le juge doit /e déclarer
coupable et infliger la peine autorisée par la loi, mais s’il ne signifie pas
qu’il consent & plaider coupable et ne plaide pas coupable, il doit, s’il
était en détention avant sa comparution, €treremis en détention et traité
selon que le prévoit la loi.

(English)

(b) in any other case, the Attorney General of the Province where the -
offence is alleged to have been committed consents,

appear before a court or judge that would have had jurisdiction to try
that offence if it had been committed in the province where the accused
is, and where he signifies his consent to plead guilty and pleads guilty to
that offence the court or judge shall determine the accused to be guilty
of the offence and impose the punishment warranted by law, but where
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he does not signify his consent to plead guilty and plead not guilty, he

shall, if he was in custody prior to his appearance, be returned to
custody and shall be dealt with according to law.

453(b)

(b) in any other case, the Attorney General of the province where the
offence is alleged to have been committed consents,

appear before a court or judge that would have had jurisdiction to try
that offence if it had been committed in the place where the accused is,
and where he signifies his consent to plead guilty and pleads guilty to
that offence, the court or judge shall determine the accused to be guilty
of the offence and impose the punishment warranted by law, but where
he does not signify his consent to plead guilty and plead not guilty, he
shall, if he was in custody prior to his appearance, be returned to
custody and shall be dealt with according to law.

507(c)

le consentement personnel écrit du procureur général ou du sous-procu-
reur général si poursuite en est une qui est menée par le procureur
général ou si elle en est une ou celui-ci intervient; ou

671

(Libération conditionnelle) Au moment de prononcer la peine con-
formément & I’alinéa 669(b), le juge qui préside au procés du contreve-
nant déclaré coupable de meurtre au deuxiéme degré, ou en cas
d’empéchement, tout juge du méme tribunal peut, compte tenu du
caractére du contrevenant, de la nature de Pinfraction, des circon-
stances. de cette derniere et de toute recommandation formulee con-
formément & ’article 670, porter, par ordonnance, le délai préalable a
sa libération conditionnelle au nombre d’années, compris entre dlx et
vingt-cing, qu’il estime indiqué dans les circonstances.

(CARRIED: 16-0-3)

Item 6

A proposed resolution to make a hybrid of fence at section 666(1) was
withdrawn.

Item 7

The modified resolutien submittéd read as fbllows:

That section 453 of the Criminal Code be amended.
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(a) the officer in charge or the peace officer may, if appropriate,
impose the following conditions:
(1) keeping the peace and being of good behaviour;

(2) reporting his address and not changing addresses without

giving a designated police officer prior notice of the
change;

(3) notcontactingthe complainant or other designated persons
directly or indirectly;

(4) notfrequenting a given location;

(b) and that provision be made for a review by a justice of the
district in which the release was made, at the request of the

accused, on two days’ notice in writing being given to the
complainant.

(c¢) Thatsection 133 be amended toincludea penalty for breach of a
condition imposed by a police officer.

(CARRIED: 18-0-1)
Item 8

That section 457(5.1) be amended to include cases where the accused

person has appeared on a summons or appearance notice without being
released in a pending case.

(CARRIED: 14-2-1)
Item 9

(a) )That the content of form 44 be amended to include the wording
of section 664(3);

(b) That section 663(4)(c) be amended to read as follows:
cause the accused to be informed of the provisions of

subsections 664(3) and (4) and the provisions of section
666.

(CARRIED: 20-0-0)

VII - SASKATCHEWAN
Item 1

That section 643(3) of the Criminal Codebe amended by inserting the

words “or a preliminary hearing” after the word “trial” in the second
line thereof. '

(CARRIED: 21-0-1)

49



UNIFORM LAW CONFERENCE OF CANADA

Item 2

That section 445.1 be amended so that it clearly applies only in cases
of seizure pursuant to a warrant.

(CARRIED: 15-0-6)
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CLOSING PLENARY SESSION
MINUTES

Opening of Meeting

The meeting opened at 9:00 a.m. on Friday, August 15 with Graham
Walker in the chair and Mel Hoyt as Secretary.

Annual Assessment

There was considerable discussion on balancing our budget.

RESOLVED that the annual contribution from each jurisdiction be increased by
50%, that is to say, the annual contribution from Prince Edward Island, Northwest

Territories and Yukon be increased from $2,000 to $3,000 and all other jurisdictions
from $4,000 to $6,000.

It was decided not to levy a registration fee.

Legislation Drafting Section

The Chairman, Bruno Lalonde, reported on the work of the Section.

Uniform Law Section

The Chairman, Georgina Jackson, reported on the work of the
Section. ‘

Criminal Law Section

The Chairman, Hymie Weinstein,.reported on the work of the Sec-
tion.

Transboundary Pollution Reciprocal Access Committee

The President, Graham Walker, reported on this matter and the joint
committee with the National Conference of Commissioners on Uni-
form State Laws.

Four jurisdictions in Canada and four jurisdictions in the United
States have enacted that legislation. Although it is hoped that many
more jurisdictions will enact the legislation, it is thought that the joint
committee has served its purpose.

RESOLVED that the Transboundary Pollution Reciprocal Access Committee
cease to be a joint committee with the N.C.C.U.S.L., effective when a similar
resolution is adopted by that Committee.

The N.C.C.U.S.L. has an American Liaison Committee which acts

with the Uniform Law Conference of Canada and other international
organizations.
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RESOLVED that the Executive appoint not more than four members of this

Conference to this American Liaison Committee of the N.C.C.U.S.L., effective
when a similar resolution is adopted by the N.C.C.U.S.L. The intent is that the

Canadian members will incur no expenses whatsoever in the name of the Uniform
Law Conference of Canada.

Resolutions Committee’s Report

The Chairman, Allan Roger presented the Resolutions Committee’s

Report.

RESOLVED thatthe Conference express its appreciation by way of letter from the

Secretary to:

1.

The Government of Manitoba, for its generous hospitality in

hosting the Sixty-eighth Annual Meeting of the Uniform Law
Conference and in particular:

a) forthedinner provided by the Ukrainian Women’s Organiza-
tion, entertainment by the ORLAN Dance Group, and for the
accordion world tour by Ted Komar; S S

b) forthesoftball game transportation, equipment and facilities,
and for the BBQ dinner following the game, which ended after 7
hard-fought innings in a traditional triumph for the West; 11 to 5.
The Conference score now stands at West 2, East 1;

¢) for the delightful dinner and reception held for delegates and
guests last evening; and

d) for the River Boat Cruise, city bus tour and other memora-

ble excursions and activities enjoyed by delegates and their
guests.

The Government of Canada, for hosting a reception for mem-
bers of the Legislative Drafting Section.

The Manitoba Conference Committee consisting of Hymie
Weinstein, John Guy, Tanner Elton, Miles Pepper, Lyle Thomp-
son, Ron Perozzo, Elaine Orr, and CIliff Edwards, and the

organizers of the spouses and guests program, Gail Guy, Sharon

Weinstein and Barbara Elton for their success in ensuring that
our visit to Winnipeg was memorable.

Peggy May, Conference Co-ordinator of the Holiday Inn, for

her effective assistance with conference arrangements and for
ensuring our comfortable stay.

Phillip Carroll, the President of the National Conference of

Commissioners on Uniform State Laws, for the hospitality
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extended to our President at the recent meeting in Boston,
Massachusetts, and for contribution to the enhancement of
relations. between our conferences by honouring our Confer-
ence with the attendance of himself and his wife, Diane.

6. Marjorie Kreton, Manitoba Director of Vital Statistics, for her
assistance to the Uniform Law Section in connection with its
deliberations on the Uniform Vital Statistics Act.

7. Gary Champagne, Cathy Dermody, Robert Kehayes and
Heather Bendell of the Canadian Intergovernmental Confer-

ence Secretariat for the efficient assistance in carrying out their
work of the Conference.

8. Louise Maguire-Wellington and France Petrin for their written
translation services and employees of the Department of Secre-
tary of State for their excellent interpretation services.

Future Meetings

The President, Graham Walker, announced that future meetmgs of
the Conference have been arranged as follows:

1987 - British Columbia, from August 8 to 14

1988 - Ontario, dates to be determined

1989 - Northwest Territories, subject to final confirmation
1990 - New Brunswick, subject to final confirmation

Close of Meeting

There being no further business, the meeting was adjourned to the
call of the Chair.
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(See page _54)

UNIFORM INTERNATIONAL COMMERCIAL ARBITRATION

Interpretation

Application of
convention

Appilication to
court

CACT

1. (1) In this Act, “Convention” means the Convention on
the Recognition and Enforcement of Foreign Arbitral
Awards, adopted by the United Nations Conference on In-
ternational Commercial Arbitration in New York on June
10, 1958, as set outin Schedule A;

“International Law” means the Model Law On Interna-
tional Commercial Arbitration, adopted by the United Na-
tions Commission on International Trade Law on June 21,
1985, as set out in Schedule B. '

(2) Words and expressions used in this Act have the same
meaning as the corresponding words and expressions in the
Convention and the International Law, as the case may be.

PARTI
FOREIGN ARBITRAL AWARDS

2. (1) Subject tothisAct,the Conventlon appliesin [enact-
ing jurisdiction). )

(2) The Convention applies to arbitral awards and arbi-
tration agreements whether made before or after the coming
into force of this Part, but applies only in respect of

(a) the recognition and enforcement of arbitral
awards made in another Contracting State,
whether the award is made before or after the
State becomes a Contracting State; and

(b) differences arising out of commercial legal rela-
tionships, whether contractual or not.

[NOTE: Jurisdictions not wishing to base PartIona
reciprocal basis should delete paragraph (a).

Jurisdictions not wishing to restrict the ap-
Dlication of Part I to commercial transac-
tions should delete paragraph (b).]

3. For the purpose of seeking recognition of an arbitral

-award pursuant to the Convention, application shall be

made to the (name of the court) Court.
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PART II
INTERNATIONAL COMMERCIAL ARBITRATION

4, (1) Subject to this Act, the International Law applies in appiication of
(enacting jurisdiction). internationallaw

(2) The International Law applies to international com-
mercial arbitration agreements and awards, whether made
before or after the coming into force of this Part.

5. With respect to the recognition and enforcement of Reciprocity
awards arising from an international commercial arbitra-
tion, the International Law applies only to awards made in

(a) a Contracting State within the meaning of the
Convention;

(b) those territorial units outside Canada that are
prescribed by regulation; and

(c) those provinces and territories of Canada that are
prescribed by regulation.

INOTYE: Jurisdictions not wishing to base Part Il on a
reciprocal basis should delete section 5.]

6. For the purpose of encouraging settlement of a dispute, concitiation and
an arbitral tribunal may, with the agreement of the parties, ',’frkof-'eedmgs

" employ mediation, conciliation or other procedures at any

time during the arbitration proceedings and, with the agree-

ment of the parties, the members of the arbitral tribunal are

not disqualified from resuming their roles as arbitrators by

reason of the mediation, conciliation or other procedure.

7. (1) Unless the parties otherwise agree, if an arbitrator is Rebn}ovd of
replaced or removed in accordance with the International “™ "

Law, any hearing held prior to the replacement or removal -
shall be repeated.

(2) With respect to article 15 of the International Law,
the parties may remove an arbitrator at any time prior to the
final award, regardless of how the arbitrator was appointed.

8. Notwithstanding article 28(2) of the International Law, if Rutes appiicabie
the parties fail to make a designation pursuant to article fz‘:-ss,;'fg"mof
28(1) of the International Law, the arbitral tribunal shall
apply the rules of law it considers to be appropriate given all

the circumstances respecting the dispute.
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Consolidationof 9. (1) The (name of the court) Court, upon application of

proceedings

Court

Stay of
proceedings

Crown bound

the parties to two or more arbitration proceedings, may
order

(a) the arbitration proceedings to be consolidated,
on terms it considers just;

(b) the arbitration proceedings to be heard at the
same time, or one immediately after another;

(c) any of the arbitration proceedings to be stayed

until after the determination of any other of
them.

(2) Where the Court orders arbitration proceedingstobe
consolidated pursuant to paragraph (1)(a) and all the parties
to the consolidated arbitration proceedings are in agreement
as to the choice of the arbitral tribunal for that arbitration
proceeding, the arbitral tribunal shall be appointed by the
Court, but if all the parties cannot agree, the Court may
appoint the arbitral tribunal for that arbitration proceeding.

(3) Nothing in this section shall be construed as prevent-
ing the parties to two or more arbitration proceedings from
agreeing to consolidate those arbitration proceedings and

taking such steps as are necessary to effect that consolida- |
tion.

10. (1) The functions referred to in article 6 of the Interna-

tional Law shall be performed by the (name of the court)
Court. B :

(2) For the purposes of the International Law, a refer-
ence to “court” or “competent court”, where in the context
it means a court in (enacting jurisdiction), means the (name
of court) Court except where the context otherwise requires.

PART III
'GENERAL

11. Where, pursuant to article II (3) of the Convention or
article 8 of the International Law, a court refers the parties

to arbitration, the proceedings of the court are stayed with
respect to the matters to which the arbitration rg_:lat_es. 4

12. (1) This Act binds the Crown.

(2) An award recognized pursuant to this Act is en-
forceable against the Crown in the same manner and to the
same extent as a judgment is enforceable against the Crown.
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[NOTE: Jurisdictions should consider whether sub-
section (2) is required in their jurisdiction.]

13. (1) In any proceeding, a certificate issued by or under
the authority of the Secretary of State for External Affairs
of Canada containing a statement that a foreign state is a
Contracting State is, in the absence of evidence to the con-
trary, proof of the truth of the statement without proof of

the signature or official character of the person who issued
or certified it.

(2) Nothing inthis section precludes the taking of judi-
cial notice pursuant to the Evidence Act or any other enact-
ment.

[NOTE: Jurisdictions not wishing to base the Act on
a reciprocal basis should delete section 13.]

14. (1) This Act shall be interpreted in good faith in accord-
ance with the ordinary meaning to be given to the terms of
the Act in their context and in the light of its objects and
purposes.

Proof of
contracting states

Aidsin .
interpretation

(2) In applying subsection (1) to the International Law,

recourse may be had to

(a) the Report of the United Nations Commission on
International Trade Law on the work of its 18th
session (June 3-21, 1985);

(b) the International Commercial Arbitration Com-
mentary on Draft Text of a Model Law on Inter-
national Commercial Arbitration;

as published in the Gazette.
15. The (Regulation making authority) may

(a) cause to be published in the Gazette the names of
Contracting States to the Convention;

(b) by regulation

(i) prescribe the territorial units and the prov-
inces and territories of Canada for the pur-
pose of section 5;

(i) prescribe rules of court;

(iii) (other fufther authority).
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INOTE: Jurisdictions not wishing to base the Act on
a reciprocal basis should delete paragraph
(a) and subparagraph (b)(i).]

Commencement  16. (Proclamation Section)

SCHEDULE A

CONVENTION ON THE RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS

Article 1

1. This Convention shall apply to the recognition and enforcement
of arbitral awards made in the territory of a State other than the State
-where the recognition and enforcement of such awards are sought, and
arising out of differences between persons, whether physical or legal. It
shall also apply to arbitral awards not considered as domestic awardsin
the State where their recognition and enforcement are sought.

2. The term ““arbitral awards” shall include not only awards made
by arbitrators appointed for each case but also those made by perma-
nent arbitral bodies to which the parties have submitted.

3. When signing, ratifying or acceding to this Convention, or noti-
fying extension under article X hereof, any State may on the basis of
reciprocity declare that it will apply the Convention to the recognition
and enforcement of awards made only in the territory of another
Contracting State. It may also declare that it will apply the Convention
only to differences arising out of legal relationships, whether contrac-
tual or not, which are considered as commercial under the national law
of the State making such declaration.

Article IT

1. Each Contracting State shall recognize an agreement in writing
under which the parties undertake to submit to arbitration all or any
differences which have arisen or which may arise between them in
respect of a defined legal relationship, whether contractual or not,
concerning a subject matter capable of settlement by arbitration.

2. The term “agreement in writing” shall include an arbitral clause
in a contract or an arbitration agreement, signed by the parties or
contained in an exchange of letters or telegrams.
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3. The court of a Contracting State, when seized of an action in a
matter in respect of which the parties have made an agreement within
the meaning of this article, shall, at the request of one of the parties,
refer the parties to arbitration, unless it finds that the said agreement is
null and void, inoperative or incapable of being performed.

Article III

Each Contracting State shall recognize arbitral awards as binding
and enforce them in accordance with the rules of procedure of the
territory wherethe award is relied upon, under the conditions laid down
in the following articles. There shall not be imposed substantially more
onerous conditions or higher fees or charges on the recognition or
enforcement of arbitral awards to which this Convention applies than

are imposed on the recognition or enforcement of domestic arbitral
awards.

Article IV

1. To obtain the recognition and enforcement mentioned in the

preceding article, the party applying for recognition and enforcement
shall, at the time of the application, supply:

(a) The duly authenticated original award or a duly certified copy
thereof;

(b) Theoriginalagreementreferred toinarticle Il or aduly certified
copy thereof.

2. Ifthesaid award or agreement is not made in an official language
of the country in which the award is relied upon, the party applying for
recognition and enforcement of the award shall produce a translation of
these documents into such language. The translation shall be certified
by an official or sworn translator or by a diplomatic or consular agent.

Article V

1. Recognition and enforcement of the award may be refused, at the
request of the party against whom it is invoked, only if that party

furnishes to the competent authority where the recognition and enforce-
ment is sought, proof that:

(a) The parties to the agreement referred toin article IT were, under
the law applicable to them, under some incapacity, or the said
agreement is not valid under the law to which the parties have

subjected it or, failing any indication thereon, under the law of
the country where the award was made; or
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(b) The party against whom the award is invoked was not given
proper notice of the appointment of the arbitrator or of the

arbitration proceedings or was otherwise unable to present his
case; or

(c) The award deals with a difference not contemplated by or not
falling within the terms of the submission to arbitration, or it
contains decisions on matters beyond the scope of the submis-
sion to arbitration, provided that, if the decisions on matters
submitted to arbitration can be separated from those not so
submitted, that part of the award which contains decisions on

matters submitted to arbitration may be recognized and en-
forced; or

(d) The composition of the arbitral authority or the arbitral proce-
durewasnotin accordance with the agreement of the parties, or,
failing such agreement, was not in accordance with the law of
the country where the arbitration took place; or

(e) The award has not yet become binding on the parties, or has

been set aside or suspended by a competent authority of the

country in which, or under the law of which, that award was
made.

2. Recognition and enforcement of an arbitral award may also be
refused if the competent authority in the country where recognition and
enforcement are sought finds that:

(a) Thesubject matter of the difference is not capable of settlement
by arbitration under the law of that country; or

(b) Therecognition or enforcement of the award would be contrary
to the public policy of that country.

Article VI

If an application for the setting aside or suspension of the award has
been made to a competent authority referred to in article V(1)(e), the
authority before which the award is sought to be relied upon may;, if it
considers it proper, adjourn the decision on the enforcement of the -
award and may also, on the application of the party claiming enforce-
ment of the award, order the other party to give suitable security.

Article VII

1.. The provisions of the present Convention shall not affect the
validity of multilateral or bilateral agreements concerning the recogni-
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tion and enforcement of arbitral awards entered into by the Contracting
States nor deprive any interested party of any right he may have to avail
himself of an arbitral award in the manner and to the extent allowed by

the law or the treaties of the country where such award is sought to be
relied upon.

2. The Geneva Protocol on Arbitration Clauses of 1923 and the
Geneva Convention on the Execution of Foreign Arbitral Awards of
1927 shall cease to have effect between Contracting States on their

becoming bound and to the extent that they become bound, by this
Convention.

Article VIII

1. This Convention shall be open until 31 December 1958 for signa-
ture on behalf of any Member of the United Nations and also on behalf
of any other State which-is or hereafter becomes a member of any
specialized agency of the United Nations, or which is or hereafter
becomes a party to the Statute of the International Court of Justice, or
anyother State to which an invitation has been addressed by the General
Assembly of the United Nations.

2. This Convention shall be ratified and the instruments of ratifica-

tion shall be deposited with the Secretary-General of the United Na-
tions.

Article IX

1. This Convention shall be open for accession to all States referred
to in article VIII.

2. Accession shall be effected by the deposit of an instrument of
accession with the Secretary-General of the United Nations.

Article X

1. AnyState may, at the time of signature, ratification or accession,
declare that this Convention shall extend to all or any of the territories
for the international relations of which it is responsible. Such a declara-

tion shall take effect when the Convention enters into force for the State
concerned. ' ‘

2. At any time thereafter any such extension shall be made by
notification addressed to the Secretary-General of the United Nations
and shall take effect as from the ninetieth day after the day of receipt by
the Secretary-General of the United Nations of this notification, or as
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from the date of entry into force of the Convention for the State
concerned, whichever is the later. ‘

3. With respect to those territories to which this Convention is not
extended at the time of signature, ratification or accession, each State
concerned shall consider the possibility of taking the necessary steps in
order to extend the application of this Convention to such territories,
subject, where necessary for constitutional reasons, to the consent of
the Governments of such territories.

Article XI

In the case of a federal or non-unitary State, the following provisions
shall apply:

(a) With respect to those articles in this Convention that come
within the legislative jurisdiction of the federal authority, the
obligations of the federal Government shall to this extent be the
same as those of Contracting States which are not federal States;

(b) With respect to those articles of this Convention that come
within the legislative jurisdiction of constituent states or prov-
inces which are not, under the constitutional system of the
federation, bound to take legislative action, the federal Govern-
ment shall bring such articles with a favourable recommenda-
tion to the notice of the appropriate authorities of constituent
states or provinces at the earliest possible moment;

(c) A federal State Party to this Convention shall, at the request of
any other Contracting State transmitted through the Secretary-
General of the United Nations, supply a statement of the law
and practice of the federation and its constituent units in regard
to any particular provision of this Convention, showing the

extent to which effect has been givento that provision by legisla-
tive or other action.

Article XII

1. This Convention shall come into force on the ninetieth day fol-

lowing the date of deposit of the third instrument of ratification or
accession.

2. For each State ratifying or acceding to this Convention after the
deposit of the third instrument of ratification or accession, this Con-
vention shal] enter into force on the ninetieth day after deposit by such
State of its instrument of ratification or accession.
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Article XIII

1. Any Contracting State may denounce this Convention by a writ-
ten notification to the Secretary-General of the United Nations. Denun-
ciation shall take effect one year after the date of receipt of the
notification by the Secretary-General.

2. Any State which has made a declaration or notification under
article X may, at any time thereafter, by notification to the Secretary-
General of the United Nations, declare that this Convention shall cease
to extend to the territory concerned one year after the date of the receipt
of the notification by the Secretary-General.

3. This Convention shall continue to be applicable to arbitral
awards in respect of which recognition or enforcement proceedings have
been instituted before the denunciation takes effect.

Article XIV

A Contracting State shall not be entitled to avail itself of the present
Convention against other Contracting States except to the extent that it
is itself bound to apply the Convention.

Article XV

The Secretary-General of the United Nations shall notify the States
contemplated in article VIII of the following:

(a) Signatures and ratifications in accordance with article VIII;
(b) Accessions in accordance with article IX;
(c) Declarations and notifications under articles I, X and XI;

(d) The date upon which this Convention enters into force in ac-
cordance with article XII;

(e) Denunciations and notifications in accordance with article
XIII.
Article XVI

1. This Convention, of which the Chinese, English, French, Rus-

sian and Spanish texts shall be equally authentic, shall be deposited in
the archives of the United Nations.

2. The Secretary-General of the United Nations shall transmit a

certified copy of this Convention to the States contemplated in article
VIIL. -
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SCHEDULEB

UNCITRAL MODEL LAW ON INTERNATIONAL
COMMERCIAL ARBITRATION

(As adopted by the United Nations Commission on International
Trade Law on 21 June 1985)

CHAPTER 1. GENERAL PROVISIONS

Article 1

Scope of application

(1) This Law applies to international commercial arbitration, sub-
ject to any agreement in force between this State and any other State or

States.

(2) The provisions of this Law, except articles 8, 9, 35 and 36, apply
only if the place of arbitration is in the territory of this State.

(3) An arbitration isinternational if:

(a) the parties to an arbitration agréement have, at the time of the

conclusion of that agreement, their places of business in differ-
ent States; or

(b) one of the following places is situated outside the State in which
the parties have their places of business:

(i) the place of arbitration if determined in, or pursuant to, the
arbitration agreement;

(i) any place where a substantial part of the obligations of the
commercial relationship is to be performed or the place

with which the subject-matter of the dispute is most closely
connected; or

(c) the parties have expressly agreed that the subject-matter of the
arbitration agreement relates to more than one country.

(4) For the purposes of paragraph (3) of this article:

(a) if a party has more than one place of business, the place of

business is that which has the closest relationship to the arbitra-
tion agreement;

(b) if a party does not have a place of business, reference is to be
made to his habitual residence.
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(5) This Law shall not affect any other law of this State by virtue of
which certain disputes may not be submitted to arbitration or may be

submitted to arbitration only according to provisions other than those
of this Law.

Article 2

Definitions and rules of interpretation
For the purposes of this Law:

(a) “arbitration” means any arbitration whether or not adminis-
tered by a permanent arbitral institution;

(b) “arbitral tribunal” meansa sole arbitrator or a panel of arbitra-
tors;

(c) “court” meansa body or organ of the judicial system of a State;

(d) where a provision of this Law, except article 28, leaves the
parties free to determine a certain issue, such freedom includes

the right of the parties to authorize a third party, including an
institution, to make that determination;

(e) where a provision of this Law refers to the fact that the parties
have agreed or that they may agree or in any other wayrefers to

an agreement of the parties such agreement includes any arbi-
tration rules referred to in that agreement; 4

(f) where a provision of this Law, other than in articles 25(a) and
32(2)(a), refers to a claim, it also applies to a counter-claim, and

where it refers to a defence, it also applies to a defence to such
counter-claim.

Article 3
Receipt of written communications
(1) Unless otherwise agreed by the parties:

(a) anywritten communication is deemed to have been received if it
is delivered to the addressee personally or if it is delivered at his
place of business, habitual residence or mailing address; if none
of these can be found after making a reasonable inquiry, a
written communication is deemed to have been received if it is
sent to the addressee’s last-known place of business, habitual
residence or mailing address by registered letter or any other
means which provides a record of the attempt to deliver it;
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(b) the communication is deemed to have been received on the day it
is so delivered.

(2) The provisions of this article do not apply to communications in
court proceedings.

Article 4

Waiver of right to object

A party who knows that any provision of this Law from which the
parties may derogate or any requirement under the arbitration agree-
ment has not been complied with and yet proceeds with the arbitration
without stating his objection to such non-compliance without undue
delay or, if a time-limit is provided therefor, within such period of time,
shall be deemed to have waived his right to object.

Article §

Extent of court intervention

In matters governed by this Law, no court shall intervene except
where so provided in this Law.

Article 6

Court of other authority for certain functions of arbitration assistance
-and supervision

The functions referred to in articles 11(3), 11(4), 13(3), 14, 16(3) and
34(2) shall be performed by . . . (Each State enacting this model law

specifies the court, courts or, where referred to therein, other authority
competent to perform these functions.)

CHAPTERII. ARBITRATION AGREEMENT
Article 7

Definition and form of arbitration agreement

(1) “Arbitration agreement” is an agreement by the parties to submit
to arbitration all or certain disputes which have arisen or which may
arise between them in respect of a defined legal relationship, whether
contractual or not. An arbitration agreement may be in the form of an
arbitration clause in a contract or in the form of a separate agreement.
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(2) Thearbitration agreement shall be in writing. An agreement is in
writing if it is contained in a document signed by the parties or in an
exchange of letters, telex, telegrams or other means of telecommunica-
tion which provide a record of the agreement, or in an exchange of
statements of claim and defence in which the existence of an agreement
is alleged by one party and not denied by another. The reference in a
contract to a document containing an arbitration clause constitutes an
arbitration agreement provided that the contract is in writing and the
reference is such as to make that clause part of the contract.

Article 8

Arbitration agreement and substantive claim before court

(1) Acourtbefore which anactionisbroughtina matter whichis the
subject of an arbitration agreement shall, if a party so requests not later
than when submitting his first statement on the substance of the dis-
pute, refer the parties to arbitration unlessit finds that the agreement is
null and void, inoperative or incapable of being performed.

(2) Where an action referred to in paragraph (1) of this article has
been brought, arbitral proceedings may nevertheless be commenced or

continued, and an award may be made, whiletheissue is pending before
the court.

Article 9

Arbitration agreement and interim measures by court

It is not incompatible with an arbitration agreement for a party to
request, before or during arbitral proceedings, from a court an interim
measure of protection and for a court to grant such measure.

CHAPTER II1. COMPOSITION OF ARBITRAL TRIBUNAL

Article 10

Number of arbitrators

(1) The parties are free to determine the number of arbitrators.

(2) Failing such determination, the number of arbitrators shall be
three. ~
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Article11

Appointment of arbitrators

(1) No person shall be precluded by reason of his nationality from
acting as an arbitrator, unless otherwise agreed by the parties.

(2) The parties are free to agree on a procedure of appointing the
arbitrator or arbitrators, subject to the provisions of paragraphs (4) and
(5) of this article.

(3) Failing such agreement,

(a) inanarbitration withthree arbitrators, each party shall appoint
one arbitrator, and the two arbitrators thus appointed shall
appoint the third arbitrator; if a party fails to appoint the
arbitrator within thirty days of receipt of a request to do so from
the other party, or if the two arbitrators fail to agree on the third
arbitrator within thirty days of their appointment, the appoint- _
ment shall be made, upon request of a party, by the court or
other authority specified in article 6;

(b) inan arbitration with a sole arbitrator, if the parties are unable
to agree onthearbitrator, he shall be appointed, upon request of
a party, by the court or other authority specified in article 6.

(4) Where, under an appointment procedure agreed upon by the
parties,

(a) aparty fails to act as required under such procedure, or

(b) the parties, or two arbitrators, are unable to reach an agreement
expected of them under such procedure, or

(c) a third party, including an institution, fails to perform any
function entrusted to it under such procedure,

any party may request the court or other authority specified in article 6
to takethe necessary measure, unless the agreement on the appointment
procedure provides other means for securing the appointment.

(5) A decision on a matter entrusted by paragraph (3) or (4) of this
article to the court or other authority specified in article 6 shall be
subject to no appeal. The court or other authority, in appointing an
arbitrator, shall have due regard to any qualifications required of the
arbitrator by the agreement of the parties and to such considerations as
are likely to secure the appointment of an independent and impartial
arbitrator and, in the case of a sole or third arbitrator, shall take into
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account as well the advisability of appointing an arbitrator of a nation-
ality other than those of the parties.

Article 12

Grounds for challenge

(1) When a person is approached in connection with his possible
appointment as an arbitrator, he shall disclose any circumstances likely
to give rise to justifiable doubts as to his impartiality or independence.
An arbitrator, from the time of his appointment and throughout the
arbitral proceedings, shall without delay disclose any such circum-
stances to the parties unless they have already been informed of them by
him.

(2) An arbitrator may be challenged only if circumstances exist that
give rise to justifiable doubts as to his impartiality or independence, or
if he does not possess qualifications agreed to by the parties. A party
may challenge an arbitrator appointed by him, or in whose appointment

he has participated, only for reasons of which he becomes aware after
the appointment has been made.

Article 13

Challenge procedure

(1) The parties are free to agree on a procedure for challenging an
arbitrator, subject to the provisions of paragraph (3) of this article.

(2) Failing such agreement, a party who intends to challenge an
arbitrator shall, within fifteen days after becoming aware of the consti-
tution of the arbitral tribunal or after becoming aware of any circum-
stances referred to in article 12(2), send a written statement of the
reasons for the challenge to the arbitral tribunal. Unless the challenged
arbitrator withdraws from his office or the other party agrees to the
challenge, the arbitral tribunal shall decide on the challenge. '

(3) If achallenge under any procedure agreed uponbytheparties or
under the procedure of paragraph (2) of this article is not successful, the
challenging party may request, within thirty days after having received
notice of the decision rejectingthe challenge, the court or other author-
ity specified in article 6 to decide on the challenge, which decision shall
be subject to no appeal; while such a request is pending, the arbitral

tribunal, including the challenged arbitrator, may continue the arbitral
proceedings and make an award. '
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Article 14

Failure or impossibility to act

(1) If anarbitrator becomes dejure or de facto unable to perform his
functions or for other reasons fails to act without undue delay, his
mandate terminates if he withdraws from his office or if the parties
agree on the termination. Otherwise, if a controversy remains concern-
ing any of these grounds, any party may request the court or other
authority specified in article 6 to decide on the termination of the
mandate, which decision shall be subject to no appeal.

(2) If, under this article or article 13(2), an arbitrator withdraws
from his office or a party agrees to the termination of the mandate of an

arbitrator, this does not imply acceptance of the validity of any ground
referred to in this article or article 12(2).

Article 15

Appointment of substitute arbitrator

Where the mandate of an arbitrator terminates under article 13 or 14
or because of his withdrawal from office for any other reason or because
of the revocation of his mandate by agreement of the parties or in any
other case of termination of his mandate, a substitute arbitrator shall be

appointed according to the rules that were applicable to the appoint-
ment of the arbitrator being replaced.

CHAPTER IV, JURISDICTION OF ARBITRAL TRIBUNAL
Article 16 -

Competence of arbitral tribunal to rule on its jurisdiction

(1) Thearbitral tribunal may rule on its own jurisdiction, including
any objections with respect to the existence or validity of the arbitration
agreement. For that purpose, an arbitration clause which forms part of
a contract shall be treated as an agreement independent of the other
terms of the contract. A decision by the arbitral tribunal that the

contract is null and void shall not entail ipso jure the invalidity of the
arbitration clause.

(2) A pleathat the arbitral tribunal does not have jurisdiction shall
be raised not later than the submission of the statement of defence. A
party is not precluded from raising such a plea by the fact that he has
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appointed, or participated in the appointment of, an arbitrator. A plea
that the arbitral tribunal is exceeding the scope of its authority shall be
raised as soon as the matter alleged to be beyond the scope of its
authority is raised during the arbitral proceedings. The arbitral tribunal
may, in either case, admit a later plea if it considers the delay justified.

(3) Thearbitral tribunal mayrule on a pleareferred to in paragraph
(2) of this article either as a preliminary question or in an award on the
merits. If the arbitral tribunal rules as a preliminary question that it has -
jurisdiction, any party may request, within thirty days after having
received notice of that ruling, the court specified in article 6 to decide
the matter, which decision shall be subject to no appeal; while such a
request is pending, the arbitral tribunal may continue the arbitral
proceedings and make an award.

Article 17

Power of arbitral tribunal to order interim measures

Unless otherwise agreed by the parties, the arbitral tribunal may, at
the request of a party, order any party to take such interim measure of
protection as the arbitral tribunal may consider necessary in respect of
the subject-matter of the dispute. The arbitral tribunal may require any
party to provide appropriate security in connection with such measure.

CHAPTER V. CONDUCT OF ARBITRAL PROCEEDINGS

Article 18

Equal treatment of parties

The parties shall be treated with equality and each party shall be
given a full opportunity of presenting his case.

Article 19

Determination of rules of procedure

(1) Subject to the provisions of this Law, the parties are free to agree

on the procedure to be followed by the arbitral tribunal in conducting
the proceedings.

(2) Failing such agreement, the arbitral tribunal may, subject to the
provisions of this Law, conduct the arbitration in such manner as it
considers appropriate. The power conferred upon the arbitral tribunal
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includes the power to détermine the admissibility, relevance, materiality
and weight of any evidence.

Article 20

Place of arbitration

(1) The parties are free to agree on the place of arbitration. Failing
such agreement, the place of arbitration shall be determined by the
arbitral tribunal having regard to the circumstances of the case, includ-
ing the convenience of the parties.

(2) Notwithstanding the provisions of paragraph (1) of this article,
thearbitral tribunal may, unless otherwise agreed by the parties, meet at
any place it considers appropriate for consultation among its members,
for hearing witnesses, experts or the parties, or forinspection of goods,
other property or documents.

Article 21
Commencement of arbitral proceedings

Unless otherwise agreed by the parties, the arbitral proceedings in
respect of a particular dispute commence on the date on which a request

for that dispute to be referred to arbitration is received by the respon-
dent.

" Article 22
Language
(1) The parties are free to agree on the language to be used in the
arbitral proceedings. Failing such agreement, the arbitral tribunal shall
determine the language or languages to be used in the proceedings. This
agreement or determination, unless otherwise specified therein, shall

apply to any written statement by a party, any hearing and any award,
decision or other communication by the arbitral tribunal.

(2) The arbitral tribunal may order that any documentary evidence
shall be accompanied by a translation into the language or languages
agreed upon by the parties or determined by the arbitral tribunal.

Article 23
Statements of claim and defence

(1) Within the period of time agreed by the parties or determined by
the arbitral tribunal, the claimant. shall state the facts supporting his
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claim, the points at issue and the relief or remedy sought, and the
respondent shall state his defence in respect of these particulars, unless
the parties have otherwise agreed as to the required elements of such
statements. The parties may submit with their statements all documents
they consider to be relevant or may add a reference to the documents or
other evidence they will submit.

(2) Unless otherwise agreed by the parties, either party may amend
or supplement his claim or defence during the course of the arbitral
proceedings, unless the arbitral tribunal considers it inappropriate to
allow such amendment having regard to the delay in making it.

Article 24

Hearings and written proceedings

(1) Subject to any contrary agreement by the parties, the arbitral
tribunal shall decide whether to hold oral hearings for the presentation
of evidence or for oral argument, or whether the proceedings shall be
conducted on the basis of documents and other materials. However,
unless the parties have agreed that no hearings shall be held, the arbitral
tribunal shall hold such hearings at an appropriate stage of the proceed-
ings, if so requested by a party.

(2) The parties shall be given sufficient advance notice of any hear-
ing and of any meeting of the arbitral tribunal for the purposes of
inspection of goods, other property or documents.

(3) Allstatements, documents or other information supplied to the
arbitral tribunal by one party shall be communicated to the other party.
Also any expert report or evidentiary document on which the arbitral

tribunal may rely in making its decision shall be communicated to the
parties.

Article 25

Default of a party

Unless otherwise agreed by the parties, if, without showing sufficient
cause,

(@) the claimant fails to communicate his statement of claim in

accordance with article 23(1), the arbitral tribunal shall termi-
nate the proceedings;

(b) therespondent fails to communicate his statement of defence in
accordance with article 23(1), the arbitral tribunal shall con-
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tinue the proceedings without treating such failure in itself as an
admission of the claimant’s allegations;

(c) any party fails to appear at a hearing or to produce documen-
tary evidence, the arbitral tribunal may continue the proceed-
ings and make the award on the evidence before it.

Article 26

Expert appointed by arbitral tribunal .
(1) Unless otherwise agreed by the parties, the arbitral tribunal

(a) mayappoint one or more experts to report to it on specific issues
to be determined by the arbitral tribunal;

(b) may require a party to give the expert any relevant information
or to produce, or to provide access to, any relevant documents,
goods or other property for his inspection.

(2) Unless otherwiseagreed by the parties, if aparty sorequests or if
the arbitral tribunal considers it necessary, the expert shall, after deliv-
ery of his written or oral report, participate in a hearing where the

parties have the opportunity to put questions to him and to present
expert witnesses in order to testify on the points at issue.

Article 27

Court assistance in.taking evidence

The arbitral tribunal or a party with the approval of the arbitral
tribunal may request from a competent court of this State assistance in
taking evidence. The court may execute the request within its compe-
tence and according to its rules on taking evidence.

CHAPTER V1. MAKING OF AWARD AND TERMINATION OF
PROCEEDINGS

Article 28

Rules applicable to substance of dispute

(1) The arbitral tribunal shall decide the dispute in accordance with
such rules of law as are chosen by the parties as applicable to the
substance of the dispute. Any designation of the law or legal system of a
given State shall be construed, unless otherwise expressed, as directly
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referring to the substantive law of that State and not to its conflict of
laws rules.

(2) Failing any designation by the parties, the arbitral tribunal shall
apply the law determined by the conflict of laws rules which it considers
applicable.

(3) The arbitral tribunal shall decide ex aequo et bono or as amiable
compositeur only if the parties have expressly authorized it to do so.

(4) In all cases, the arbitral tribunal shall decide in accordance with
the terms of the contract and shall take into account the usages of the
trade applicable to the transaction.

Article 29

Decision making by panel of arbitrators

In arbitral proceedings with more than one arbitrator, any decision
of the arbitral tribunal shall be made, unless otherwise agreed by the -
parties, by a majority of all its members. However, questions of proce-
dure may be decided by a presiding arbitrator, if so authorized by the
parties or all members of the arbitral tribunal.

Article 30
Settlement

(1) If, during arbitral proceedings, the parties settle the dispute, the
arbitral tribunal shall terminate the proceedings and, if requested by the

parties and not objected to by the arbitral tribunal, record the settle- . .

ment in the form of an arbitral award on agreed terms.

(2) An award on agreed terms shall be made in accordance with the
provisions of article 31 and shall state that it is an award. Such an award

has the same status and effect as any other award on the merits of the
case.

Article 31

Form and contents of award

1) The award shall be made in writing and shall be signed by the
arbitrator or arbitrators. In arbitral proceedings with more than one
arbitrator, the signatures of the majority of all members of the arbitral

tribunal shall suffice, provided that the reason for any omitted signature
is stated.
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(2) The award shall state the reasons upon which it is based, unless

the parties have agreed that no reasons are to be given or the award is an
award on agreed terms under article 30.

(3) The award shall state its date and the place of arbitration as

determined in accordance with article 20(1). The award shall be deemed
to have been made at that place.

(4) After the award is made, a copy signed by the arbitrators in

accordance with paragraph (1) of this article shall be delivered to each
party.

Article 32

Termination of proceedings

(1) The arbitral proceedings are terminated by the final award or by

an order of the arbitral tribunal in accordance with paragraph (2) of this
article.

(2) The arbitral tribunal shall issue an order for the termination of
the arbitral proceedings when

(a) theclaimant withdraws his claim, unless the respondent objects
thereto and the arbitral tribunal recognizes a legitimate interest
on his part in obtaining a final settlement of the dispute;

(b) the parties agree on the termination of the proceedings;

(c) thearbitral tribunal finds that the continuation of the proceed-

ings has for any other reason become unnecessary or impos-
sible.

(3) The mandate of the arbitral tribunal terminates with the termi-

nation of the arbitral proceedings, subject to the provisions of articles
33 and 34(4).

Article 33

Correction and interpretation of award; additional award

(1) Within thirty days of receipt of the award, unless another period
of time has been agreed upon by the parties:

(a) a party, with notice to the other party, may request the arbitral
tribunal to correct in the award any errors in computation, any
clerical or typographical errors or any errors of similar nature;
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(b) if so agreed by the parties, a party, with notice to the other party,
may request the arbitral tribunal to give an interpretation of a
specific point or part of the award.

If the arbitral tribunal considers the request to be justified, it shall
make the correction or give the interpretation within thirty days of
receipt of the request. Theinterpretation shall form part of the award.

(2) The arbitralAtribunal may correct any error of the typereferred to
in paragraph (1)(a) of this article on its own initiative within thirty days
of the date of the award.

(3) Unless otherwise agreed by the parties, a party, with notice tothe
other party, may request, within thirty days of receipt of the award, the
arbitral tribunal to make an additional award as to claims presented in
the arbitral proceedings but omitted from the award. If the arbitral
tribunal considers the request to be justified, it shall make the addi-
tional award withinsixty days.

(4) Thearbitral tribunal may extend, if necessary, the period of time
within which it shall make a correction, interpretation or an additional
award under paragraph (1) or (3) of this article.

(5) The provisions of article 31 shall apply to a correction or inter-
pretation of the award or to an additional award.

CHAPTER VII. RECOURSE AGAINST AWARD
Article 34

Application for setting aside as exclusive recourse against arbitral
award

(1) Recourse tb a court against an arbitral award may be made only
by an application for setting aside in accordance with paragraphs (2)
and (3) of this article.

(2) An arbitral award may be set aside by the court specified in
article 6 only if:

(@) the party making the application furnishes proof that:

() aparty to the arbitration agreement referred to in article 7
was under some incapacity; or the said agreement is not
valid under thelaw to which the parties have subjected it or,

failing any indication thereon, under the law of this State;
or ‘
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(ii) the party making the application was not given proper
notice of the appointment of an arbitrator or of the arbitral -
proceedings or was otherwise unable to present his case; or

(iii) the award deals with a dispute not contemplated by or not
falling within the terms of the submission to arbitration, or
contains decisions on matters beyond the scope of the
submission to arbitration, provided that, if the decisions on
matters submitted to arbitration can be separated from
those not so submitted, only that part of the award which

contains decisions on matters not submitted to arbitration
may be set aside; or

(iv) the composition of the arbitral tribunal or the arbitral
procedure was not in accordance with the agreement of the
parties, unless such agreement was in conflict with a provi-
sionof this Law from which the parties cannot derogate, or,
failing such agreement, was not in accordance with this
Law; or

(b) the court finds that:

(i) the subject-matter of the dispute is not capable of settle-
ment by arbitration under the law of this State; or

(ii) the award is in conflict with the public policy of this State.

(3) An application for setting aside may not be made after three
months have elapsed from the date on which the party making that
application had received the award or, if a request had been made under

article 33, from the date on which that request had been disposed of by
the arbitral tribunal.

(4) The court, when asked to set aside an award, may, where appro-
priate and so requested by a party, suspend the setting aside proceedings
for a period of time determined by it in order to give the arbitral tribunal
an opportunity to resume the arbitral proceedings or to take such other

action as in the arbitral tribunal’s opinion will eliminate the grounds for
setting aside.

CHAPTER VIII. RECOGNITION AND ENFORCEMENT
- AWARDS

Article 35
Recognition and enforcement

(1) An arbitral award, irrespective of the country in which it was
made, shall be recognized as binding and, upon application in writing
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to the competent court, shall be enforced subject to the provisions of
this article and of article 36.

(2) The party relying on an award or applying for its enforcement
shall supply the duly authenticated original award or a duly certified
copy thereof, and the original arbitration agreement referred to in
article 7 or a duly certified copy thereof. If the award or agreement is not
made in an official language of this State, the party shall supply a duly
certified translation thereof into such language.

Article 36

Grounds for refusing recognition or enforcement

(1) Recognition or enforcement of an arbitral award, irrespective of
the country in which it was made, may be refused only:

(a) at the request of the party against whom it is invoked, if that
party furnishes to the competent court where recognition or
enforcement is sought proof that:

(i) a party to the arbitration agreement referred to in article 7
was under some incapacity; or the said agreement is not
valid under the law to which the parties have subjected it or,

failing any indication thereon, under the law of the country
where the award was made; or

(i) the party against whom the award is invoked was not given
proper notice of the appointment of an arbitrator or of the

arbitral proceedings or was otherwise unable to present his
case; or

(iii) the award deals with a dispute not contemplated by or not
falling within the terms of the submission to arbitration, or
it contains decisions on matters beyond the scope of the
submission to arbitration, provided that, if the decisions on
matters submitted to arbitration can be separated from
those not so submitted, that part of the award which con-

tains decisions on matters submitted to arbitration may be
recognized and enforced; or

(iv) the composition of the arbitral tribunal or the arbitral
procedure was not in accordance with the agreement of the
parties or, failing such agreement, was not in accordance

with the law of the country where the arbitration took
place; or
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(v) the award has not yet become binding on the parties or has
been set aside or suspended by a court of the country in
which, or underthe law of which, the award was made; or

(b) if the court finds that:

(i) the subject-matter of the dispute is not capable of settle-
ment by arbitration under the law of this State; or

(ii) the recognition or enforcement of the award would be
contrary to the public policy of this State.

(2) If an application for setting aside or suspension of an award has
beenmade to a court referred toin paragraph (1)(a)(v) of thisarticle, the
court where recognition or enforcement is sought may, if it considers it
proper, adjourn its decision and may also, on the application of the
party claiming recognition or enforcement of the award, order the other
party to provide appropriate security.

80



APPENDIX B
(See page 25)

BILINGUAL DRAFTING IN A COMMON LAW JURISDICTION
IN CANADA*

The publication of Sir William Dale’s book Legislative Drafting: A
New Approach, has stimulated a discussion in England on changing the
English legislative drafting method to have inore similarity to “conti-
nental” drafting as practised in European countries whose law is based
on Roman law. In Canada, essentially the same question must be faced
in the development of bilingual statutesin common law jurisdictions. In
ourcase, French drafting is being introduced where a body of statutes is
already complete in English and written in a way that was developed
when the use of French was not contemplated. One of the problems is
that the French language and the civil law and its drafting method are
seen as intertwined and as integral to cultural ideals which all of us are
committed to preserve. In the search for cultural ideals, there is a

tendency for French drafting theory to distance or isolate itself from
English drafting methods.

It is the purpose of this paper to propose that much can be doneto
bring the French and English drafting methods together. It is concerned
with legislative drafting for the future. English language statutes that
are already on the books must be translated as they are.

In Canada, the Civil Code is referred to as an example of the French
ideal and is compared to English statutes to show fundamental cultural
differences. The counterpart in Ontario to the Civil Code of Quebec or
the Napoleonic Code of France is the common law. That is, the princi-
ples expressed in the Civil Code as pure general principles are expressed
in the common law, similarly, as generally stated flexible principles in
decided cases. The statute law outside the Civil Codeis the counterpart
of English statute law. In practice in Canada, the attributes of the Civil
Code are not found in French statute law. French statutes address the
same procedural and administrative detail as the English statutes do in
the same subject matter. On the other hand, common law concepts such
as reasonableness, good faith and fault and negligence are commonly
stated unadorned in English statutes and are troublesome to French
translators who look for greater specificity. The quality of English
drafting varies but, in the case of well drafted statutes in either lan-
guage, the differences are not as great as is generally assumed.

*A paper by ARTHUR N. STONE, SENIOR LEGISLATIVE COUNSEL, CNTARIO,

delivered to the Legislative Drafting Section of the Uniform Law Conference of Canada
in August, 1985.
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One fundamental principle must be recognized and accepted: in a
province, there is one body of law and one judicial system. It is not
possible for either to be different for different cultures within the
province (as perhaps can be done to some extent in Federal statutes

which must recognize two systems of law). From this principle certain
results follow:

1. Thedegree of particularity in statutes is the samein both French
and English.

2. To express the law of the province, some local adaptation is

necessary in French terminology which is the medium for ex-
pressing the civil law.

3. The substance of the law should not be confused with drafting
method or style, and substance comes first.

Current Ontario statutes were drafted over the past 100 years. In that
time, the English drafting method and style has gone through continu-
ous change. The most recent statutes are found by translators to be
easier to translate into comfortable French than the older ones. Devel-
opments in English drafting can be speeded up. Many characteristics of
English statutes are in the control of the draftsman. They exist only as
habits, not essential to the law, and continue because, in English, they
cause no problem. The characteristics of English drafting, often pointed
to as a cultural difference, are not seen in that way by the English
draftsman. He sees two principal governing factors: the expectation of
the judicial system and his own drafting ability. His principal objective

is clear communication. It is, therefore, entirely possible to change
habits of expression only.

Awareness of certain improvements would be beneficial to both
English and French expression.

Reduce the use of internal references to a minimum. In verbal
communication, the use of words to represent a thing or act simultane-
ously conveys the thought. The use of an internal reference does not.
This has become peculiar to statutes and can be eliminated by not
departing fromthe ordinary means of communicating by words.

e.g. “an order under section 23” becomes ‘““an order for adoption”
etc. :

Reduce the use of “subject to” and “notwithstanding” to a mini-
mum. These are sometimes used merely to remind the reader of another
relevant provision. The draftsman canaccept that a general statement in
astatuteis not self-contained and severable, and that a subsequent more
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particular qualification to a generalization is equally legislative without
special reference. A genuine contradiction requiring paramountcy to be
settled is probably a failure in organization.

Reduce the use of the case to a minimum. e.g. “Where a person is
over the age of sixteen years, he shall . . . etc?’ becomes “A person who
is over the age of sixteen years shalletc.”. It comes easily to a draftsman
whois faced with characterizing an endless series of new thoughts to get
into thehabit of beginning with “where”. Although the use of the case is

often necessary for ultimate simplicity, it is useful to test each case to see
if it can be eliminated.

Approach the subject directly. Introduce each new step in a statute
with a positively stated general principle describing it, followed by such
qualifications or particulars as the law requires. Avoid long sentences,
especially in a complicated matter.

Reduce the use of clauses. Use clauses for clarity only and not as a
device to put more in the sentence. '

Avoid over-particularity. The need for particularity is an aspect of
the civil right to know the law before the event. The trend to more
particularity is universal and is invading even Civil Codes. However,
over-particularity can destroy its own objective. It can also deprive a

court of the degree of flexibility a court must have to obtain justice in
particular cases. '

Reduce definitions. There is a tendency to overuse definitions in
English. Overuse can be addressed by assuming there won’t be any
definitions and adding them on a clear balance of convenience basis.
Definitions should not be used as a device to shape the application of
the Act or to create qualifications respecting its subject matter if the
object can be achieved in the substantive provisions.

These principles are already being observed in well-drafted English
statutes, but the draftsman needs to be ever-vigilant as their abuse
comes easily in English.

For bilingual drafting in a common law jurisdiction, the French
draftsman should be a person trained and with practical experience in
the law of the province and be an experienced working draftsman in the
same jurisdiction. This ensures that both the English and French drafts-
men have a common perception of what is required to be covered. Such
a person, if not available, should be trained and the process will take
longer. Then, the English and French draftsmen should work together
for the purpose, among other things, of identifying ways in which the
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English text may be modified for greater compatibility with the French
in those matter that are within the discretion of the draftsman. And

finally, a consistent Englishstyle arisingout of the experience should be
formalized. o

English drafting in Canada has attained a good reputation for
quality and has a reasonably uniform style. However, in almost 120
years as a bilingual state, English drafting has not profited sufficiently
from the good characteristics of French drafting: purity of thought and
conciseness of expression. The yearning in England for reform in En-
glish drafting has little chance of fulfilment by means of interplay with
“continental” drafting. In Canada, mutual influence is destined to
happen. The conditions are in place and the urgency increases. It will
not be done by the French and English draftsmen working in solitudes.
It willnot be done if civiliste draftsmen are air-lifted into a common law
province. It can be done by unifying the drafting process in a manner
responsive to the judicial system of the province.

If bilingual drafting is approached positively, it can result in an

improved, distinctly Canadian, method and style in English language
drafting.
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LA REDACTION BILINGUE DANS UN RESSORT DE COMMON
LAW AU CANADA* -

La publication du livre de Sir William Dale, “Legislative Drafting :
A New Approach”™, a soulevé, en Angleterre, la question d’un change-
ment éventuel de la méthode de rédaction législative anglaise; ce
changement viserait a rapprocher celle-ci davantage de la rédaction
“continentale” qui a cours dans les pays d’Europe dont le systéme
juridique s’inspire largement du droit romain. La méme question se
pose avec autant d’acuité au Canada, et concerne la rédaction d’un
nombre croissant de textes législatifs bilingues dans les ressorts de
common law. Dans notre cas, larédaction frangaise est introduite alors
méme qu’existe déja un ensemble de lois rédigées en anglais selon des
méthodes élaborées a une époque ou il n’était pas question de faire
usage du francais. I’un des problémes auxquels on se butte réside dans
le fait que la langue francaise, le droit civil et sa méthode de rédaction
sont considérés comme intimement mélés et faisant partie intégrante
d’idéals culturels que nous tenons tous a sauvegarder. Dans le cadre de
cette recherche d’idéals culturels, la rédaction frangaise a tendance a
s’isoler, a se distancier des méthodes de rédaction anglaise. -

Le présent document se propose de démontrer qu’on peut déja
accomplir beaucoup pour rapprocher les méthodes de rédaction fran-
caise et anglaise. Nous n’aborderons ici que la rédaction des lois a venir.

Lestextes législatifs qui figurent déja en anglais dans les recueils doivent
étre traduits tels quels.

Au Canada, le Codecivil est souvent cité comme 1I’exemple de I’idéal
francais et on le compare volontiers aux lois anglaises afin d’illustrer les
différences culturelles fondamentales qui existent entre les deux syste-
mes. En Ontario, la common law représente I’ équivalent du Code civil
du Québec, ou du Code Napoléon de la France. Nous voulons dire par
12 que les principes exprimés dans le Code civil sous la forme de
principes généraux se retrouvent semblablement, mais de fagon plus
souple en common law, dans les jugements des tribunaux. Les lois
particulieres en dehors du Code civil constituent la contrepartie des lois
particuliéres anglaises. Dans la pratique, au Canada, les caractéristi-
ques généralement attribuées au Code civil ne se retrouvent pas dans les
textes législatif's écrits en francais. Ces derniers s’attachent aux mémes

*Document rédigé par ARTHUR N. STONE, premier Conseiller législatif, province de

I’Ontario, présenté a la section rédaction législative de 1a Conférence sur 'uniformi-
saiton des lois au Canada, en aofit 1985.
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détails “procéduriers” et administratifs que les lois anglaises touchant
un sujet semblable. D’autre part, les concepts de la common law
comme ceux de “reasonableness”, “good faith”, “fault” et “negli-
gence” sont habituellement énoncés tels quels dans les lois anglaises et
causent bien des soucis aux traducteurs francais qui aspirent a plus de
précision. La qualité de la rédaction anglaise peut varier, mais dans le
cas delois bien rédigées dans I’une ou1’autre langue, les différences ne
sont pas si prononcées qu’on le prétend généralement.

Il y a lieu d’admettre et d’accepter un principe fondamental : dans
unressort, il n’y a qu’un ensemble de lois et qu’un systéme judiciaire. Il
est impossible que I’un ou I’autre varie de fagon & s’accommoder a
d’autres cultures présentes dans la province (comme cela peut parfois se
faire, dans une certaine mesure, pour les lois fédérales qui doivent tenir

compte de deux systémes de droit). Les remarques suivantes découlent
de ce grand principe :

1. Leméme degré de précision se retrouve dans les lois francaise et
anglaise.

2. Afin d’exprimer le droit d’un ressort, il est nécessaire d’appor-
ter une certaine adaptation régionale a la terminologie francaise
qui est le mode d’expression du droit civil.

3. Ily alieu de ne pas confondre le fond de la loi avec la méthode

ou e style de rédaction (Ia forme). Il importe de se rappeler que
le fond I’emporte toujours sur la forme.

Les lois actuelles de 1’Ontario ont été rédigées au cours des cent
derniéresannées. Tout au long decette période, laméthode derédaction
de méme que le style anglais n’ont cessé d’évoluer. Les traducteurs
constatent qu’il est plus aisé de traduire en francais les textes législatif's
récents que les plus anciens. Il est possible d’accélérer I’ évolution des
méthodes de rédaction anglaise. Bon nombre des caractéristiques pro-
pres aux lois anglaises sont en effet laissées a la discrétion du rédacteur.
Il ne s’agit que d’habitudes de rédaction; elles ne sont pas essentielles au
droit et ne se perpétuent que parce que, en anglais, elles ne suscitent
aucune difficulté. Les caractéristiques de la rédaction anglaise, dont il
est dit souvent qu’elles reflétent une différence culturelle, ne sont pas
percues de cette fagcon par le rédacteur anglais. Ce dernier voit 1a deux
facteurs dominants : d’une part, les exigences du systéme judiciaire et
d’autre part, ses aptitudes en tant que rédacteur. Sa préoccupation
principale est d’étre bien compris. Il est donc tout a fait possible de

modifierleshabitudes rédactionnelles qui ne touchent qu’al’expression
(la forme).
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La connaissance de certaines améliorations a apporter ne peut étre
bénéfique aux versions anglaise et frangaise.

Réduire le nombre de renvois internes. Dans le domaine de la com-
munication verbale, les mots que I’on emploie pour représenter un objet
ou un acte transmettent simultanément la pensée de leur auteur; ce n’est
pas le cas s’il est fait usage de renvois internes. Cette tendance est
devenue le propre des textes législatifs et peut étre éliminée en continu-
ant de communiquer par les mots; par exemple, “I’ordonnance visée a
Particle 23” devient “I’ordonnance d’adoption”, etc.

Limiter I’usage des termes “sous réservede” et “malgré” (ou “non-
obstant™). Ces termes ne sont parfois utilisés que pour rappeler au
lecteur une autre disposition pertinente. Le rédacteur peut admettre
qu’un énoncé de portée générale dans une loi n’est pas autonome et
dissociable du reste du texte. De la méme fagon, une précision limitant
une disposition générale a également un effet législatif, sans qu’il soit
nécessaire d’ajouter un renvoi précis. La véritable contradiction, celle
qui exige que I’on décide de la disposition qui ’emporte sur ’autre,

résulte probablement d’une défaillance dans la structuration de la pen-
sée.

Limiter 'usage de la proposition conditionnelle. Par exemple, il est
préférable d’écrire “La personne qui est 4gée de plus de seize ans, etc?
plutdt que “Si une personne est agée de plus de seize ans, elle, etc’. Le
rédacteur qui doit souvent énoncer une longue série de situations nou-
velles a tendance a commencer ses phrases par “si”’. Bien que I’usage de
la proposition conditionnelle permette parfois de simplifier la rédac-

tion, le rédacteur doit toujours vérifier s’il n’est pas possible d’éviter
cette construction.

Aborder lesujet de fagon directe. Introduire chaque nouvel élément
dans une loi au moyen d’un principe général énoncé de maniére positive.
Suivent ensuite les conditions ou les détails que la loi exige. Il est

recommandé d’éviter les longues phrases, surtout lorsque le sujet est
" particuliérement compliqué.

Réduire I’usage de membres de phrase. Ne se servir de membres de
phrase et de propositions subordonnées que pour rendre le texte plus

clair, non pour faire tenir un nombre excessif d’idées dans une méme
phrase.

Eviter I’excés de précision. Le besoin de précision découle du droit
du citoyen a la connaissance préalable de la loi. La tendance a une plus
grande précision est universelle et envahit méme les Codes civils. Toute-
fois, le désir de préciser & outrance peut produire un effet contraire au
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résultat escompté. Cet excés de précision peut également Gter au tribu-
nal le degré de souplesse dont il doit toujours disposer pour satisfaire
aux besoins de la justice dans des cas particuliers.

Diminuer le nombre de définitions. Les rédacteurs anglophones ont
tendance a abuser des définitions. Il est possible d’éviter ce piege en
présumant 1’absence de toute définition et en n’ajoutant que celles qui
s’avérent indispensables & l’intelligence du texte. Les définitions ne
doivent pas servir a diriger I’application de la loi ni a limiter sa portée
s’il est possible de le faire au moyen des dispositions de fond.

Les principes que nous venons d’exposer sont pour la plupart déja
observés dans les lois anglaises qui sont soigneusement rédigées. La
vigilance demeure cependant indiquée puisque les “tics rédactionnels”

que nous venons de dénoncer se présentent fréquemment sous la plume
d’un rédacteur anglophone.

Pour ce qui est de la rédaction bilingue dans un ressort de common
law, le rédacteur frangais doit, de préférence, avoir re¢u une solide
formation juridique et posséder une expérience pratique du droit en
vigueur dans ce ressort. Il doit également y avoir fait de la rédaction
législative pendant un certain laps de temps. Dela sorte, on s’assure que
les rédacteurs anglais et francais ont la méme perception du sujet a
traiter. Dans le cas ou il est impossible de recruter une personne possé-
dant ces qualités, il faut procéder a la formation du candidat et de ce
fait, le processus sera plus long. Aprés quoi, les rédacteurs anglais et
francais travailleront de concert dans le but, notamment, de trouver les
moyens de rapprocher le texte anglais du texte francais, dans les do-
maines qui relévent de la compétence du rédacteur. Enfin, il y auralieu,
a la suite de I’expérience acquise, d’élaborer un style anglais cohérent.

On peut dire que la rédaction législative anglaise au Canada a atteint
un degré de qualité fort acceptable; quant au style, il est maintenant
passablement uniforme. Il n’en demeure pas moins qu’aprés presque
120 ans de bilinguisme, la rédaction anglaise n’a pas su profiter suffi-
samment des caractéristiques enrichissantes de la rédaction francaise :
pureté de la pensée et concision de ’expression. Le désir exprimé en
Angleterre de réformer la rédaction législative a peu de chance d’a-
boutir par le seul moyen des contacts avec les méthodes de rédaction qui
ont cours sur le continent. Au Canada, cependant, on s’achemine vers
une influence réciproque. Les mécanismes sont en place et le sentiment
d’urgence augmente avec le temps. Rien de valable ne sera accompli si
les rédacteurs anglais et francais s’enferment chacun dans sa tour
d’ivoire. Pareillement, rien d’utile ne sera accompli si des rédacteurs
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civilistes sont ‘“parachutés” dans un ressort de common law. Des résul-
tats positif's ne seront obtenus qu’en mélant intimement les deux proces-
sus rédactionnels d’une fagon qui tienne pleinement compte du systéme
judiciaire du ressort.

La rédaction bilingue, envisagée sous un angle franchement positif,
ne peut que déboucher, du point de vue de la rédaction anglaise, sur une
méthode et un style de plus haute tenue, typiquement canadiens.
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(See page 26)

SEX AND GENDER IN LEGISLATIVE DRAFTING

Introduction

This paper recommends that the Drafting Section of the Uniform
Law Conference adopt a non-sexist legislative drafting style and briefly
sets out the reasons supporting the recommendation.

In North America and Europe, the last decades have seen greater
attention being paid to questions of sex and gender in language. There is
an increased sensitivity to the images of men and women that our
languages create and reflect. In the English speaking world, a major
focus has been on the third person singular pronoun, although the titles
of occupations and positions (like “chairman”) have also received
attention. Among French speakers, a major focus has been on “la
feminisation des titres” - the creation and use of feminine forms of the
masculine nouns that are generally used for occupations and positions.

Linguistic changes that were originally thought extreme have become
part of current usage and indeed of government policy. In recent years,
legislative counsel in a number of Canadian jurisdictions (including
Manitoba, Newfoundland, the Northwest Territories, Nova Scotia,
Ontario and the Yukon) have adopted drafting styles that are intended
to be non-sexist. The Government of Ontario announced in the summer
of 1985 that it was committed, as a matter of policy, to a legislative style
that “fully expresses and enhances the equality of the sexes’. The Yukon
will publish the forthcoming revision of its ordinances in a non-sexist
style. The federal Parliamentary Committee on Equality Rights in its
recent report (“Equality for All”’, October 1985) recommended that
federal legislation be drafted in non-sexist language.

Attheoutset, we note that sex and gender issues present themselves in
very different forms in English and French because of their different
grammatical structures. Obviously, there can be no uniform solutions
that apply in the same way to both languages. However, the underlying
principles are the same because the social and political changes that
have led to demands for “non-sexist” language are the same for speak-
ers of both languages. In a bilingual context, to consider either language
in isolation gives an incomplete picture. It is necessary to study the

implications of French and English usage together in order to develop a
consistent approach.

The Question ‘
It is now time to ask if the Drafting Section should adopt the
following statement of policy:
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Sex-specific references should be avoided.*

We suggest that the Uniform Law Conference should consider this
question and the matters set out in this paper and take a position on
non-sexist drafting that reflects current and accepted developments in
language.

Basic Principles

In our opinion, the following basic principles of legislative drafting
relate to the question of non-sexist drafting:

1.

Legislative drafters have an obligation to use plain language.
Legislation should be written in a style that is as close to
ordinary language as is consistent with the accuracy require-
ments of the legislation. For example, a statute should not use a
masculine form when a correct user of the language would use a

neutral form or would indicate the possibility of a choice be-
tween alternatives.

Legislation should address all its readers equally. Neither
women nor men should be required to perform adjustments to
the text that the other is not required to perform. Persons of
either sex who are “targeted” by a provision should clearly
understand this without having to convert the text by lookingin
an obscure place (i.e. an interpretation act).

Thelanguage oflegislation should not offend any ofits readers.

Increasing numbers of women and men are offended by lan-- -

guage that they consider sexist, believing that such language
creates images that are inappropriate today. The following

books will be of interest to those who wish to consider this issue
further:

The Handbook of Nonsexist Writing, Casey Miller and Kate
Swift, Barnes and Noble Books, New York, 1981.

Words and Women, Casey Miller and Kate Swift, Anchor
Books, Garden City, New York, 1977.

Man made Language, Dale Spender, Routledge & Kegan Paul,
London, 1985 (second edition).

Les mots et les femmes, Marina Yaguello, Payot, Paris, 1978.

*The statement of policy, before amendment by the Drafting Section, read as follows:

New Uniform Acts should be drafted without sex-specific references, except
if the context requires them.
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4. Legislation should be drafted in a manner that is neutral in
terms of language issues, correct and up to date, neither faddish
nor stodgy. Itis not the function of legislation to coin new words
or use language in a way that has not yet become accepted. On
the other hand, to resist change where a trend has been firmly

established is to endorse language that no longer reflects current
use.

Sex-neutral legislative language is not a fad. As noted in our
introduction, it is being used in several Canadian jurisdictions
and has been endorsed by a parliamentary committee at the
federal level. Robert Dick, a well-known Canadian commenta-
tor on legal drafting in English, recommends a sex-neutral style
in the 1985 edition of his already classic text Legal Drafting
(Carswell, Toronto) and provides recommendations (at pages
167 to 169) for reducing, if not eliminating, sex specific refer-
ences. It is Dick’s conclusion on the matter that “Modern
society demands that new approaches be taken both for the
drafting of documents and of judgments”. Furthermore, the
federal government has endorsed sex-neutral writing in all offi-
cial communications (see, for example, Appendix II to The
Canadian Style: A Guide to Writing and Editing, Department
of the Secretary of State, Dundurn Press, Toronto, 1985 and
Guidelines Respecting the Elimination of Sexist Language in
Departmental Communications, Department of Justice, 1984).

5. Legislative counsel should use a drafting style that is consistent
with political reality. By adopting a non-sexist approach at the
outset, one avoids the possibility of hurried and awkward
amendments at the committee stage.

6. The Uniform Law Conference should use a style that permits

participating jurisdictions to adopt Uniform Acts with a mini-
mum of change.

We have found that it is easy to convert an English draft that is
written in the new style to the old style, but that the reverse
process is often difficult. If a sex-neutral drafting style is
adopted at the outset in both languages, the conversion problem
disappears for everyone.

English and French

We would now like to consider the implications of the proposed
statement of policy for the English drafter and the French drafter.
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The English language

The English drafter confronts non-sexist drafting issues in relation to

nouns and pronouns. The major problems are not with nouns but with
the third person singular pronouns.

It is increasingly clear that many people no longer believe that “he”
functions as a generic pronoun to include “she”. In fact, one must
question if in ordinary English “he” ever was a true generic or dual
gender pronoun. When one is expecting a visitor but does not know the
visitor’s sex, one would not say “he is coming at three o’clock”. One
would say “my visitor is coming at three o’clock”.

As much as anything, it is the use in interpretation acts of provisions
such as the following:

In every Act, . . . unless the contrary intention appears,
wordsimporting . . . the masculine gender only include. . .

females and the converse. (Interpretation Act, R.S.O. 1980,
¢.219, 5.27(3))

that has tended to cement the idea in lawyers’ minds that “he” is sex-
neutral. In other words, this is not a linguistic fact but a convenient legal
fiction, developed at a time when the subjects of legislative statements
were likely to be males. One must always question the utility of such
interpretation act provisions. G. C. Thornton at page 96 of the second

edition of his text, Legislative Drafting (Butterworths, London, 1979),
states:

. . .theprocess of shortening laws by Interpretation statutes
cannot be taken too far without risk of defeating its own
ends. Unless a provision in an Interpretation Act serves to
advance the successful communication of law, it should not
be there. Written law should not be misleading or incompre-
hensible without reference to Interpretation legislation. In-
deed, it may be said that in many respects the Interpretation
Act forces the draftsman to walk a tight-rope; a balanced
approach is called for.

Most people will have a mental image when reading a sex-specific
reference that is different than when reading a sex-neutral reference.
Provisions such as the one quoted from Ontario’s Interpretation Act do
not serve as aids to successful communication when a person who reads
“he” does not see at once an image of “he and she” in the mind’s eye. If
such is the case, then it is time to stop relying on the excessively artificial
provisions contained in many interpretation acts. This returns us to the
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point raised in the discussion of the first basic principle. If the use of
“he” by itself is not plain English then we should discard the practice.

The argument is frequently made that “he or she” is awkward. In
fact, often the discipline of avoiding the third person singular pronoun,
except where it is really essential, clarifies, shortens and improves the
text. Pronouns can always be eliminated by the repetition of nouns.
Restructuring sentences avoids unnecessary or boring repetition of
nouns. Eliminating pronouns has the very real advantage of eliminating

for all time the possibility of committing the error of incorrect pronomi-
nal reference.

Werecommend that pronouns and possessive adjectives not be used
at all if the noun can be either an individual or a corporation. The
strings “he, she or it”, ‘“his, her or its” or “him, her or it” are so
ungainly that they should be avoided as much as possible. “It” and
“its” may be used if the noun can not be an individual. ‘“He or she” and
“his or her” may be used if the noun can only be an individual.

Sometimes one can use the plural rather than the singular. This totally
eliminates the problem of third person singular pronouns. However, we
would caution that this is frequently not the appropriate solution.

Nouns create relatively minor problems in English. With the excep-
tion of a few nouns that always denote one sex (e.g. ‘“husband” or
“wife’’), avery few nouns that have both a masculine and feminine form
(e.g. “executor” and “executrix”) and a few other nouns that have an
established form that some people consider to be masculine only (e.g.
“chairman” and ‘“alderman’), English personal nouns appear to have

no grammatical gender because their form is the same in the masculine
and the feminine.

The problems that do arise can be avoided by using common sense.
Apart from nouns with natural gender like “husband” and “wife”, it is
best to use forms like “police officer” (rather than ‘‘policeman’) and
“flight attendant” (rather than ‘“stewardess’). It is our opinion that
synthetic absurdities such as “personhole cover” must be avoided in
legislation. The words that create the most difficulty are words like
“chairman” and “alderman” which some consider to have dual gender
and which others consider to have masculine gender only. Some people
do not like the alternatives, such as “presiding officer”, and it would
appear, from our experience, that the use of words such as “chairman”
or any of their alternatives is not merely a drafting issue but a hot

political issue that should be considered by the drafter with his or her
clients at an early stage.
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The French language

The French speaking reader is left cold by the debate over “he” and
“she”, since in French the grammatical gender of nouns governs the
gender of pronouns that refer to those nouns. This rule is almost too
basic for discussion. Questions arise, instead, where the gender of the
nouns themselves is concerned, because of the growing tendency to
“feminize” titles or occupational designations that are grammatically
masculine (“la feminisation des titres”). Any difficulties that the use of
“he or she” might cause in English drafting pale into insignificance
beside the problems that a systematic “feminisation des titres” would
present for drafters working in French, because of the complicated rules
whereby adjectives, pronouns and even verbs in some forms must agree
with the nouns to which they are linked.

Problems of gender do not present themselves in the same way in
French and English; hence, the solutions used cannot be the same either.
It would be impossible to devise a universal drafting recipe capable of
producing a non-sexist style in both languages. While many drafters
appear to be of the opinion that adopting “he or she” in English would

automatically require the adoption of feminizedtitles in French, we do
not sharethis view.

It is highly ironic that the same feminist movement expresses itself so
differently in the two languages. In English, feminine endings are being
roppedandthereis a growing preference for titles and designations that
apply equally to both sexes (so that terms like “poetess” and “actress”
are disappearing). In French, on the other hand, a tendency to develop
and use new feminine forms of titles and occupational designations is
clearly emerging. These differences are best explained by basic struc-

tural differences between the two languages, rather than by differences
in the socio-political context.

We should also point out that, although discussions of “feminisation
des titres” usually only deal with occupational titles and designations,
the principle that applies to “I’avocate” and “la juge” (feminine forms
of “lawyer” and “judge”) should be applied as well to “la conjointe”
and “la proprietaire” (feminine forms of “spouse” and “owner”’). In
other words, to be consistent, one would have to feminize all nouns that

refer to human beings. This could lead to an excessively awkward and
repetitive legislative style.

The traditional argument is that the masculine form of a word like
“conjoint” (spouse) is a fact of the language and merely a grammatical
convention. The person designated by the word may be either a woman
or a man. In this sense, the masculine gender in French performs the
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function of a dual gender. Henceit is possible to say that a woman is “le
redacteur en chef” (editor in chief) of a magazine or that she is “un
ecrivain a succes” (a best-selling writer). Sometimes the feminine gender
plays the same dual role: for example, ‘“une personne” (a person) or

““‘une vedette” (a movie star) may be of either sex. But feminine nouns
designating occupations do not usually have this property: for example,
most men would not want to be referred to as “une bonne d’enfants”,
even if they were in fact working as nannies.

The traditional argument is losing ground, precisely because of the
growing tendency to use feminine titles which could eventually, to the
extent that they become accepted usage, undermine the generic function
of the masculine gender. As Robert Dubuc wrote recently (C’est-a-dire,
vol. XVI, no. §, 1986):

Although we must welcome the use of feminine forms of
occupational titles when they are applied to women, whichis
in keeping with the traditional use of grammatical gender to
indicate sex, it must be borne in mind that this legitimate
development may be compromised in so far as it involves the
rejection of certain functional uses of the masculine gender

such as the “masculin d’espece” and the generic masculine.
(Translation)

The Government of Canada and the Office de la langue francaise in
Quebec have already expressed official support for “feminisation des
titres” - but not in the context of legislative writing. For example, in the
French version of its “Guidelines respecting the elimination of sexist
language in departmental communications”, published in 1984, the
federal Department of Justice states:

It must be borne in mind that the masculine does not
necessarily include the feminine - except in legislative texts,
which are governed by the Interpretation Act whereby the

masculine also includes the feminine. (Translation - empha-
sis added)

This rather artificial distinction is difficult to reconcile with the
principle that legislative language should follow the rules of ordinary
language as much as possible. Why should there be such a large gap
between legislative and non-legislative French?

Has the feminization of nouns spread so that a reasonably correct
speaker of standard French no longer recognizes the traditional generic
or dual gender function of titles in masculine form? If so, this evolu-

96



APPENDIX C

tionary linguistic development must result in a systematic feminization
of titles in our French legislative texts.

However, it seems to us that the French language has yet to reach this
point. When basic building blocks of a language are questioned and
perhaps changed, as is the case here, the pace of linguistic evolution is
quite slow. (Note that the case of English is different. The “he or she”
formula won the sanction of general use surprisingly quickly, and
precisely because most English personal nouns have the same form in
the masculine and the feminine. It is possible to say “he or she” without
touching the rules of English grammar at all.)

If and when the masculine loses its generic function, it will quite
naturally-become apparent that charges in the style of legislation writ-
ten in French are needed. The skill of future drafters will be put to the

test in writing a French which is not unduly repetitive or loaded with
parentheses.

For the moment, how do the basic principles set out at the beginning
of this document apply to drafting in French? Without attempting an
exhaustive definition of what constitutes a non-sexist style in French, we
can say that it is desirable to limit the use of forms which might be seen
as referring only to men. For example, it is often appropriate to use
expressions based on the grammatically feminine “personne”. Gram-
matically masculine pronouns such as “celui”” can be avoided, espe-
cially when the context would require them to be followed by an “il”.
Context permitting, the plural can sometimes be used (because the
plural, even though it may be the masculine plural, is felt to be less
clearly or exclusively masculine than the singular).

But, in the present situation, masculine forms will continue to be
used for most titles and job designations, as the standard reference
works recommend. The justification for this approach has to be general
usage and not an interpretation act. This is a solution that may need to
be reconsidered in the foreseeable future. The principle to bear in mind
will always be that legislation must be written in a language that follows

current usage without being either rigidly conservative on the one hand
or too daringly innovative on the other.

Personal Observations

The Ontario Government’s “non-sexist style” policy created no prob-
lems for legislative counsel in Ontario when preparing English language
materials since, for the most part, we had already implemented a style
that eliminated sex-specific references. Several major new Acts, such as
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The Family Law Reform Act, 1978, the The Courts of Justice Act, 1984
and the Child and Family Services Act, 1984, the Loan and Trust
Corporations Act, 1985 and the proposed Personal Property Security
Act (as set out in the Catzman Committee Report of 1984), and numer-
ous amending Acts, including a major set of amendments to the Work-
ers’ Compensation Act (which was replete with masculine references),
were prepared in a non-sexist style before the Government adopted the

new policy. There has been no adverse reaction either to our initial
efforts or to the government policy.

In adopting the new style we noticed two things. The first is that one
must develop the self-discipline to use it. The second isthat some clients
must be educated to the fact that the Interpretation Act does not require
us to use “he” for “she”. We note that there have been no negative
comments from the House, the press or the public with respect to the
Ontario “non-sexist” style. Indeed, there have been almost no com-
ments at all, which confirms our view that “he or she” is plain English
and is taken for granted by users of our legislation.

In our opinion, the use of a non-sexist stylein Englishresults in better
drafting. The restructuring that becomes necessary to avoid repetitive

language or unnecessary pronouns often yields clearer, more concise
sentences.

Our recommendations for a non-sexist style in French involve no
fundamental changes of approach and no radical changes of old habits.
It is only necessary to remain sensitive to the issues, to avoid exclusively

masculine forms and to use feminine forms, or the plural, whenever
appropriate.

Recommendation

We recommend that the Drafting Section of the Uniform Conference
take a position on non-sexist language in the drafting of Uniform Acts
that reflects current and accepted developments in language. Sex-neu-
tral drafting improves communication and is fundamental to plain
language drafting. Whether a particular jurisdiction chooses to revert to

the old style would be a drafting style matter and would not affect the
object of uniformity.

To implement our recommendation, we would move that the Draft-
ing Section adopt the following statement of policy:
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Sex-specific references should be avoided. *

We would further move that the English version of the Canadian
Legislative Drafting Conventions be amended by adding the statement
of policy as section 13a and that the French version of the Conventtons,
when adopted, also include the policy statement.

*The statement of policy, before amendmentby the Drdfting Section, read as follows:

New Uniform Acts should be drafted without sex-specific references, except
if the context requires them.
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GENREET SEXE EN REDACTION LEGISLATIVE

Cornelia Schuh, Premier conseiller l1égislatif adjoint (Section francaise)
Donald L. Revell, Conseiller législatif '

Michel Moisan, Conseiller linguistique

Bureau des conseillers législatif's

Ontario

Le présent document est une version modifiée de celui qui a été
présenté a 1’assemblée annuelle de la Section de rédaction de la Confér-
ence sur ’uniformisation des lois au Canada, le 8 aofit 1986 8 Winnipeg
(Manitoba). Des notes infrapaginales signalent les modifications.

GENRE ET SEXE EN REDACTION LEGISLATIVE
INTRODUCTION

Le présent document recommande 1’adoption, par la Section de
rédaction de la Conférence sur I’uniformisation des lois, d’un style non

sexiste de rédaction législative et présente briévement les raisons qui
motivent cette recommandation.

Au cours des derniéres décennies, la question du sexeet du genreence
qui concerne le langage a fait I’objet de débats nombreux et souvent
passionnés, tant en Amérique du Nord qu’en Europe. De plus en plus,
on se rend compte que la langue engendre, puis refléte une certaine
. perception des hommes et des femmes. Chez les anglophones, le débat
porte surtout sur la troisitme personne du pronom personnel singulier
(«he» ou «she»), et, dans une moindre mesure, sur certains titres ou
désignations d’emploi (par exemple le mot «chairman»). Parmi les
francophones, les discussions ont pour objet principal la «féminisation
des titres», c’est-a-dire la création et I’utilisation de formes féminines
correspondant aux substantifs masculins employés dans les titres et les
désignations d’emplois.

Des modifications linguistiques qui paraissaient, a I’origine, révolu-
tionnaires, sont passées dans la langue courante et font méme 1’objet
d’énoncés de politique de la part des gouvernements. .Ces derniéres
années, les conseillers législatifs de certaines compétences législatives
du Canada (notamment le Manitoba, Terre-Neuve, les territoires du
Nord-Ouest, la Nouvelle-Ecosse, ’Ontario et le Yukon) ont adopté des
styles de rédaction visant a éliminer le sexisme dans les textes 1égislatifs.
Le gouvernement de I’Ontario a annoncé, au cours de 1’été 1985, qu’il
s’engageait, dans le cadre d’une politique clairement énoncée, & em-
ployer un style 1égislatif «qui refléte pleinement et met en valeur I’égalité
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des sexes». Le Yukon compte publier la refonte prochaine de ses ordon-
nances dans un style non sexiste. Quant au Comité parlementaire
fédéral sur les droits a I’égalité, il a récemment recommandé (dans son
rapport «Egalité pour tous», publié en octobre 1985) que les textes
législatifs fédéraux soient rédigés dans un langage non sexiste.

De prime abord, il importe de souligner que la question du sexe et du
genre se présente sous des formes trés différentes en anglais et en
francais en raison des différences considérables qui existent entre ces
langues au niveau de leurs structures grammaticales. De toute évidence,
il ne saurait exister de solution unique aux problémes que I’abolition du
langage sexiste peut poser dans les deux langues. Les principes qui sous-
tendent la question sont cependant identiques, puisque 1’évolution
sociale et politique qui a amené des anglophones comme des fran-
cophones a exiger ’adoption d’un langage non sexiste est la méme dans
les deux communautés linguistiques. Dans un contexte bilingue, étudier
les problémes qui se présentent dans une langue en faisant totalement
abstraction de ’autre, c’est obtenir une image incompléte de la réalité.
Nous ne pourrons élaborer des solutions pleinement cohérentes que si

nous étudions les conséquences que peut entrainer I’adoption d’un style
non sexiste en anglais et en francais.

Question a I’étude

Il convient maintenant de se demander si la Section de rédaction doit
adopter I’énoncé de politique suivant:

1l convient d’éviter toute caractérisation sexuelle.*

Nous croyons que la Conférence sur 'uniformisation des lois devrait
étudier cette question ainsi que le présent document et adopter, a la suite

decette étude, une position qui refléte I’évolution que connait la langue
et que sanctionnel’usage.

Principes fondamentaux

A notre avis, certains principes fondamentaux de la rédaction législa-
tive ont une incidence sur I’adoption d’un style non sexiste.

1. Les rédacteurs législatifs sont tenus d’écrire dans une langue
aussi simple que possible. Le style des textes 1égislatifs doit étre
aussi proche du langage courant que le permettent les exigences

*Le texte de I’énoncé, avant d’€tre modifié par la Section de rédaction, était le suivant :
Les nouvelles lois uniformes doivent étre rédigées de manitre a éliminer

toute référence spécifique a un sexe en particulier, sauf lorsque le contexte
Pexige.
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inhérentes a ce genre de texte. Une loi, par exemple, ne doit pas
viser uniquement un &tre masculin si la méme réalité est décrite,
dans la langue courante, par un terme neutre, ou par 1’indica-
tion d’une possibilité de choix entre I’un et 1’autre sexe.

En principe, le rédacteur législatif met tous ses lecteurs éven-
tuels sur un pied d’égalité. Ni les hommes ni les femmes ne
devraient &tre obligés d’effectuer, relativement a un texte 1é-
gislatif, un «rajustement» que les membres de 1’autre sexe ne
sont pas tenus de faire. Les personnes de 1’un et I’autre sexe qui
sont visées par une disposition d’une loi devraient comprendre
immédiatement que celle-ci s’applique a elles, sans qu’elles
soient obligées d’adapter le texte & leur situation personnelle au

moyen d’une «grille» peu accessible (en 1’occurrence, une loi
d’interprétation).

Le langage de la loi ne doit offenser aucun de ses lecteurs. Un
nombre sans cesse croissant de femmes et d’hommes sont
froissés par un langage qu’ils jugent sexiste et qui crée, selon
eux, des perceptions qui ne correspondent plus a la réalité
contemporaine. Les ouvrages dont les titres suivent ne man-

queront pas d’intéresser les lecteurs qui désirent approfondir
cette question :

Les mots et les femmes, par Marina Yaguello, Payot, Paris,
1978.

The Handbook of Nonsexist Writing, par Casey Miller et Kate
Swift, Barnes and Noble Books, New York, 1981.

Words and Women, par Casey Miller et Kate Swift, Anchor
Books, Garden City, New York, 1977.

Man made Language, par Dale Spender, Routledge & Kegan
Paul, Londres, 1985 (2¢ édition).

Le style des textes législatifs doit &tre neutre, reflétant une
langue moderne et correcte, qui évite a la fois les modes éphé-
meéres et le conservatisme outrancier. Il n’appartient pas aux
textes de loi de créer des néologismes ou d’utiliser la langue
d’une maniére qui n’a pas encore regu la caution de ’usage.
D’autre part, refuser de reconnaitre une légitime évolution lin-

guistique, c’est se cramponner a un style exsangue et condamné
a la fossilisation.

Il ne faut pas croire qu’utiliser un style exempt de sexisme serait
sacrifier & une mode passagére : nous avons vu, dans notre

102



APPENDICEC

introduction, que la moitié environ des compétences législatives
du Canada utilisent déja un style législatif non sexiste, et qu’un
comité parlementaire du gouvernement fédéral a donné son
plein appui a un style de ce genre. Un spécialiste canadien de la
rédaction juridique en anglais, Robert Dick, recommande lui
aussi I’emploi d’un style non sexiste dans la 2¢ édition de son
ouvrage Legal Drafting (Carswell, Toronto, 1985); il y suggére
notamment, aux pages 167 a 169, des moyens de réduire le
nombre de références qui ne s’appliquent qu’aux membres d’un
seul sexe. auteur conclut a ce sujet : «La société contempo-
raine exige que la rédaction des documents ainsi que celle des
jugements soient abordées sous un angle nouveau» (Traduc-
tion). Pour sa part, le gouvernement fédéral appuie le style non
sexiste dans toutes les communications officielles (voir, par
exemple I’annexe II de ’ouvrage The Canadian Style: A Guide
to Writing and Editing, Secrétariat d’Etat, Dundurn Press,
Toronto, 1985, ainsi que la brochure Directives visant a I’é-

limination des stéréotypes sexuels dans les communications du
ministére, ministére de la Justice, 1984).

5. Lesconseillers 1égislatifs doivent employer un style qui refléte la
réalité politique. En adoptant, tout au début de leur travail de
rédaction, un style non sexiste, ils peuvent éviter d’avoir a

procéder a des remaniements hatifs et difficiles lorsque leur
texte est étudi€ en comité.

6. LaConférence sur ’'uniformisation des lois devrait rédiger ses
lois uniformes dans un style qui facilite leur adoption par les
compétences législatives participantes.

Il nous semble qu’il est relativement facile de prendre un texte
anglais rédigé selon le nouveau style (c’est-a-dire non sexiste) et
de le «transposer» en ancien style, mais que le processus inverse
pose souvent des difficultés. Si le conseiller législatif adopte
dans les deux langues, dés le début de sa rédaction, un style

neutre sur le plan du sexe, le probléme de la «transposition»
disparait.

Langlais et le francais
Nous étudierons maintenant les incidences de 1’énoncé de politique

proposé sur le travail du rédacteur anglais, puis sur celui de son homo-
logue francais.
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Rédaction en anglais

C’est au plan des noms et des pronoms que le rédacteur anglais doit
aborder le style non sexiste. Encore faut-il préciser que les problémes les
plus importants touchent davantage les pronoms personnels de la
troisieme personne du singulier que les substantif's.

Il devient de plus en plus évident qu’aux yeux d’un grand nombre de
personnes, le pronom masculin «he» ne joue plus le role d’un générique
qui engloberait aussi le pronom féminin «she». En fait, on peut se
demander & bon droit si le pronom «he» a jamais joué le role d’un mot
générique ou a double genre dans I’anglais courant. Un anglophone qui
attend la visite d’une personne dont il ne connait pas le sexe ne dit pas :

«He is coming at three o’clock», mais plutdt : «My visitor is coming at
three o’clock». .

Un des facteurs principaux qui ont amené les avocats a conclure que
le pronom «he» pouvait représenter les deux sexes est sans doute la
présence, dans les lois d’interprétation, de dispositions de ce genre :

«Dans toute loi, . . . 4 moins que le contexte n’indique le
contraire, . . . les termes du genre masculin comprennent le
féminin, . .. et ’inverse est également vrai.» (Loi d’in-

terprétation, L.R.O. 1980, chap. 219, al. 27 j) (Traduction)

En d’autres termes, ce role générique accordé & «he» ne représente en
rien une réalité linguistique; mais constitue plutét une fiction juridique
pratique, inventée a une époque ot la plupart des personnes visées par
les textes législatifs étaient des hommes. Il convient de s’interroger sur
I’utilité de telles dispositions dans les lois d’interprétation. G. C. Thorn-
ton, a la page 96 de son livre Legislative Drafting (2° édition, But-
terworths, Londres, 1979), s’exprime comme suit :

« .. .’obtention de textes législatifs plus courts par le
recours a des lois d’interprétation ne saurait faire I’objet
d’un emploi exagéré sans risque de perdre précisément le
résultat qu’on veut obtenir. Une disposition ne doit figurer
dans une loi d’interprétation que si elle contribue a ameé-
liorer la communication du droit. Un texte législatif ne doit
ni €tre incompréhensible, ni induire ses lecteurs en erreur a
moins d’étre élucidé par une loi d’interprétation. On peut
méme dire qu’a bien des points de vue, la loi d’interpréta-
tion oblige le rédacteur législatif & marcher sur la corde

raide; il y a lieu d’adopter une démarche bien équilibrée.»
(Traduction)
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On peut avancer que chezla plupart des lecteurs, un texte comportant
une référence a un sexe particulier produit une perception différente de
celle que produit un texte neutre sur le plan du sexe. Des dispositions
semblables & I’alinéa sur le plan du sexe. Des dispositions semblables &
I’alinéa précité de la Loi d’interprétation de I’Ontario ne contribuent
certes pas a améliorer la communication si les lecteurs ne pergoivent pas
automatiquement alalecture quele «he» visé par un texte l1égislatif peut
étre aussi bien une femme qu’un homme. Si tel est bien le cas, il est
temps d’abandonner le recours a cette disposition tres artificielle figur-
ant dans de nombreuses lois d’interprétation. Ceci nous rameéne a
I’exemple cité dans la discussion du premier principe fondamental : si
I’emploi du pronom «he» dans un sens neutre n’appartient pas a
I’anglais courant, il faut nous défaire de cette habitude rédactionnelle.

On asouvent avancé que l’expression «he or she» est inéléganteet peu
maniable. On peut rétorquer a cet argument que 1’habitude. d’éviter le
pronom personnel singulier, sauf lorsque son emploi s’impose, contri-
bue a clarifier, araccourcir et & améliorer le texte. Il est toujours possible
d’éliminer certains pronoms en répétant les substantifs auxquels ils se
rapportent, et une restructuration des phrases permet d’éviter les répéti-
tions lassantes ou inutiles de substantifs. L’élimination des pronoms
présente au surplus ’avantage considérable d’éliminer toute possibilité
de confusion quant a leurs antécédents.

Nous recommandons au rédacteur anglais d’éviter tout a fait d’em-
ployer des adjectifs possessifs et des pronoms lorsque le substantif peut
représenter soit une personne physique, soit une personne morale. Rien
de plus disgracieux, en effet, que ces lourdes séries de pronoms et
d’adjectifs : «he, she or it», «his, her or its», «him, her or it». Les
termes «it» et «its» peuvent servir sile substantif ne peut pas représenter
une personne physique. Quant aux expressions «he or she» et «his or

her», on ne les emploie que lorsque le substantif ne représente qu’une
personne physique.

Loccasion se présente parfois d’utiliser le pluriel au lieu du singulier.
Cette possibilité élimine d’emblée les difficultés que pose I’emploi des

pronoms singuliers. Il ne faut toutefois pas abuser de cette solution, qui
ne convient pas a tous les contextes.

Les substantifs causent en général peu de difficultés en anglais; ils
n’ont pas, en effet, de genre grammatical visible puisque les masculins et
les féminins ont une forme identique. Les exceptions & cette régle sont
peu nombreuses : quelques mots qui désignent toujours les membres
d’un sexe particulier (par exemple «husband» ou «wife»), certains
termes qui possedent une forme différente au masculin et au féminin
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(par exemple «executor» et «executrix») et un petit nombre d’autres
substantifs dont la forme regue, au dire de certains, ne peut servir qu’a

désigner des €étres de sexe masculin (par exemple «chairman» et «alder-
manp).

I1 suffit au rédacteur de faire preuve d’un peu de doigté pour éviter la
plupart des difficultés. Si I’emploi de certains termes comportant un
genre naturel (par exemple «husband» ou «wife») s’impose parfois, il
est préférable d’utiliser en régle générale des noms qui ne sont pas
«marqués», par exemple «police officer» au lieu de «policeman» ou
«flight attendant» au lieu de «stewardess». Nous croyons que des
créations articifielles et absurdes, comme «personhole cover», n’ont
pas leur place dans un texte législatif, Ce sont sans doute les mots
comme «chairman» et «alderman» qui sont a I’origine des difficultés
les plus nombreuses. Certains les considérent comme des termes «her-
maphrodites», et d’autres comme des mots ne s’appliquant qu’aux seuls
hommes. Comme ’unanimité est encore loin d’€tre faite sur des solu-
tions de rechange telles «presiding officer», I’expérience nous amene a
conclure que I'utilisation d’expressions contestées comme «chairmany
ne reléve pas d’un simple choix rédactionnel, mais constitue plutot une
question politique délicate qui devrait faire I’objet de discussions entre
le conseiller législatif et ses clients dés le début du travail de rédaction.

Rédaction en frangais

Pour le lecteur francophone, le débat au sujet de «he» et «she»
demeure sans intérét, puisqu’en francais c’est le genre grammatical du
substantif qui régit le genre du pronom qui s’y rapporte. Il semblerait
inutile méme d’en discuter, tant cette régle invariable de la langue est
fondamentale. C’est donc au niveau du genre du substantif que les
questions se présentent, a cause de la tendance croissante a féminiser les
titres ou les désignations professionnelles qui sont masculins au plan
grammatical. Les difficultés éventuelles que peut poser I’emploi de «he
or she» en rédaction anglaise palissent auprés des problemes que la
féminsation systmatique des titres poserait pour le (la) rédacteur(trice)
francais(e) compte tenu de I’accord obligatoire des articles, des adjec-
tifs, des pronoms et des participes avec leurs substantifs.

Les probléemes que pose le genre ne se présentent pas de la méme
fagon en anglais et en francais; les solutions employées ne sauraient
donc &étre les mémes. Il est impossible de traduire directement une
«recette rédactionnelle» permettant d’obtenir un style non sexiste dans
les deux langues. Beaucoup de rédacteurs semblent croire, par exemple,
qu’une adoption du couple «he or she» en anglais devrait automatique-
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ment entrainer I’adoption de la féminisation des titres en francais. Nous
ne sommes pas de cet avis.

Notons, en passant, a quel point il est ironique que le méme courant
féministe se manifeste de fagons diamétralement opposées dans les deux
langues. En anglais, on tend a supprimer les marques du féminin et &
privilégier les titres et les désignations qui conviennent aux deux sexes
(des termes comme «poetess» et «actress» sont en voie de disparition).
En frangais, au contraire, on constate une nettetendance a la création et
al’emploi de nouvelles formes féminines pour ces titres et désignations
d’emplois. Cela releve sans doute des différences fondamentales de

structure entre les deux langues et non de différences sur le plan socio-
politique.

Notons aussi que, bien que les discussions sur la féminisation des
substantifs ne portent d’habitude que sur les titres ou sur les désigna-
tions professionnelles, ce qui vaut pour I’avocate et 1a juge devrait aussi
valoir, en principe, pour la conjointe et la propriétaire. En effet, si’on
voulait étre conséquent, tous les substantifs qui désignent des étres
humains devraient étre féminisés. Inutile de fournir des exemples du
style législatif qui résulterait d’une telle démarche!

Largument traditionnel, on le sait, est que la forme masculine d’un
mot comme «conjoint» est un fait de langue, une convention purement
grammaticale. La personne désignée par ce mot peut étre indifférem-
ment une femme ou un homme. En ce sens, le genre masculin joue le
role d’un générique, et ne fait référence a aucun sexe en particulier.
C’est la raison pour laquelle on peut dire quune femme est /e rédacteur
en chef d’une revue ou qu’elle est un écrivain a succes. Il arrive que le
genre féminin joue ce méme rdle de générique : une personne, une
vedette, peuvent étre un homme ou une femme. Mais cela est plutot rare
quand il s’agit de titres professionnels : un homme accepterait-il volon-

tiers de se faire qualifier de «bonne d’enfants», méme s’il en exercait le
métier?

Cet argument traditionnel est d’ailleurs en train de perdre une partie
de sa force, a cause justement de la tendance croissante & féminiser les
titres, qui pourrait en fin de compte saper la fonction générique du
masculin dans la mesure ou elle est entérinée par 'usage. Comme

I’écrivait récemment Robert Dubuc (C’est-a-dire, vol. XVI, no. 5,
1986) :

Autant il faut étre favorable a la féminisation des titres et
des fonctions lorsqu’ils sont appliqués a des femmes, parce
qu’on rejoint la tradition de la distinction des sexes par les
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genres, autant on risque de compromettre cette légitime
évolution en voulant nier certains emplois fonctionnels du
masculin, soit le masculin d’espéce et lemasculin générique.

Le gouvernment du Canada et I’Office de la langue francaise du
Québec se sont déja exprimés officiellement en faveur de la féminisation
des titres — mais toujours en faisant exception du contexte législatif.
Nous lisons par exemple dans la version frangaise des «Directives visant
a I’élimination des stéréotypes sexuels dans les communications du

ministére», publiée en 1984 par le ministére de la Justice du Canada,
I’énoncé suviant : '

Il1importe de tenir compte du fait que le masculin n’inclut
pas nécessairement le féminin, sauf dans les textes législatifs
auxquels s’applique la Loi d’interprétation, qui prévoit que
le masculin s’entend également du féminin. *

Cette distinction plutot artificielle paraitra difficilement acceptable a
ceux qui croient que le langage législatif devrait reproduire, dans la
mesure du possible, les normes linguistiques générales. Pourquoi tolérer

une divergence, sur ce point capital, entre le francais législatif et le
francais courant?

La féminisation des substantifs s’est-elle déja répandue au point ou la
personne qui parle & peu prés correctement un francgais standard ne
reconnait plus aux titres de forme masculine leur réle traditionnel de
générigue? Si tel est le cas, la conséquence inévitable de cette évolution

linguistique doit &tre une féminisation systématique des titres dans nos
textes législatif’s.

Or, il nous semble que la langue francaise est encore loin d’en étre
arrivée la. L’évolution linguistique travaille en effet assez lentement,
puisque ce sont des principes fondamentaux de la langue qui sont remis
en question et qui seront peut-e¢tre modifiés. (Ce n’est pas le cas en
anglais. La formulation «he or she» a obtenu la sanction de1’usage avec
une rapidité surprenante, justement parce que la plupart des substantif's
anglais n’ont pas de genre visible. On peut dire «he or she» sans toucher
le moindrement aux régles grammaticales anglaises.)

S’il devait arriver que le masculin perde sa fonction générique, des
modifications au style législatif s’imposeraient. Il appartiendrait alors
aux rédacteurs d’exploiter toutes les ressources de la langue de maniére
a éviter les répétitions et les parentheéses.

Pour le moment, comment faut-il appliquer les principes fondamen-
taux énoncés plus haut? Sans donner une définition exhaustive du

*C’est nous qui soulignons
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«style non sexiste» en frangais, on peut poser qu’il serait sans doute
souhaitable de restreindre, lorsqu’on veut parler de personnes en gén-
éral, I’emploi des formes qui pourraient &tre pergues comme visant
uniquement des hommes. On choisira par exemple des locutions for-
meées avec «personne», on évitera les pronoms masculins tels que «ce-
lui», surtout quand le contexte exige qu’on les fasse suivre d’un «il». On
aura recours au pluriel (parce que le pluriel, bien qu’il s’agisse du

masculin pluriel, n’est pas percu comme exclusivement masculin)
lorsque le contexte le permet.

On continuera quand mé&me, pour ’instant, d’employer les substan-
tifs de forme masculine pour la plupart des titres et des désignations
d’emplois, selon ce que recommandent les grands dictionnaires de
langue. La justification de ce dernier procédé doit cependant rester
I’usage et non une loi d’interprétation. C’est une solution qui devra
peut-&tre &tre révisée dans un avenir plus ou moins rapproché. Il n’en
demeure pas moins que la langue des textes législatifs doit suivre I’usage

recu et se tenir a égale distance des archaismes stérilisants et des
nouveautés trop audacieuses.

Observations

Lénoncé de politique du gouvernement de 1’Ontario uniformisant
I’emploi d’un style non sexiste n’a causé aucune difficulté aux conseil-
lers 1égislatifs de la province dans I’élaboration de textes législatifs en
anglais. Notre bureau avait, en effet, déja mis au point des techniques
de rédaction visant a éliminer le sexisme dans les textes législatifs,
Plusieurs lois importantes ont été rédigées dans un style non sexiste
avant méme que le gouvernement n’adopte son énoncé de politique :
The Family Law Reform Act, 1978, 1a Courts of Justice Act, 1984, la
Child and Family Services Act, 1984, la Loan and Trust Corporations
Act, 1985, ainsi que le projet de Personal Property Security Act (tel que
présenté dans le rapport du Comité Catzman de 1984). La méme remar-
que s’applique également a de nombreuses lois modificatrices, y com-
pris d’importantes modifications apportées a la Workers’
Compensation Act (qui fourmillait de renvois sexistes). Nous
soulignons que ni nos premiers efforts dans le sens du style non sexiste,

ni la politique du gouvernement a ce sujet n’ont fait I’objet de réactions
négatives.

Lexpérience que nous avons acquise dans 1’utilisation de ce nouveau
style de rédaction nous ameéne a formuler deux remarques. En premier
lieu, le rédacteur législatif doit s’astreindre a la discipline d’utiliser ce
style d’une facon uniforme. En second lieu, il faut parfois assurer a
certains clients que la loi d’interprétation ne nous oblige nullement a
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utiliser le masculin si ’on vise aussi le féminin. Aucun commentaire
défavorable au sujet du style non sexiste des documents ontariens ne
nous est parvenu de I’ Assemblée 1égislative, de la presse ou du public. A
dire vrai, ’adoption de ce nouveau style a suscité treés peu de commen-
taires, ce qui nous confirme dans notre opinion que «he or she» appar-
tient bien a I’anglais parlé couramment, et que les lecteurs de nos textes
tiennent cette expression pour recue par le bon usage.

A notre avis, I’utilisation d’un style non sexixte en anglais se traduit
également par une rédaction de meilleure qualité. La restructuration du
texte qu’exige 1’élimination des répétitions et des pronoms inutiles

permet souvent d’obtenir des phrases a la fois plus claires et plus
concises.

Les recommandations que nous formulons au sujet d’un style non
sexiste en francais n’exigent aucune modification profonde des
méthodes, ni méme des habitudes de rédaction. Il suffit que le rédacteur
ait une attitude positive a I’égard de cette question, qu’il s’efforce
d’éviter les tournures exclusivement masculines, qu’il utilise de préfér-
ence des termes épicénes ou encore qu’il reformule certaines phrases au
pluriel, lorsque le contexte s’y préte.

Recommandation

Nous recommandons que la Section de rédaction de la Conférence
sur I’uniformisation des lois adopte, & 1’égard de I’utilisation du langage
non sexiste dans la rédaction des lois uniformes, une position qui refléte
I’évolution que connait la langue et que sanctionne I’usage. Une rédac-
tion exempte de sexisme contribue & I’amélioration de la communica-
tion du message législatif et est nécessaire a I’obtention d’un texte dont
I’énoncé refléte la langue courante. Le choix que pourrait éventuelle-
ment faire une compétence 1égislative de revenir a I’ancien style ne serait

alors qu’une question de style de rédaction et n’aurait aucune incidence
sur I’objet de I’uniformisation.

Nous proposons que la Section de rédaction donne suite & notre
recommandation en adoptant 1’énoncé de politique suivant :

Il convient d’éviter toute caractérisation sexuelle. *

Nous proposons en outre que la version anglaise des Canadian Legis-
lative Drafting Conventions soit modifiée par adjonction de cet énoncé
de politique sous le numéro d’article 13a, et que la version francaise
éventuelle des Conventions comprenne aussi ce texte.

* Le texte de I’énoncé, avant d’étre modifié par la Section de rédaction, était le suivant :
Les nouvelles lois uniformes doivent étre rédigées de maniére & éliminer

toute référence spécifique a un sexe en particulier, sauf lorsque le contexte
Pexige.
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SEXIST LANGUAGE IN LEGISLATION

INTRODUCTION

This paper has been prepared for consideration by the Legislative
Drafting Section of the Uniform Law Conference of Canada at its
meeting to be held in Winnipeg on August 8 and 9, 1986.

Over the past year the Legislation Section of the Department of
Justice in Ottawa has had to look carefully at the question of sexist
language in legislation. It participated in the preparation of the Govern-

ment Response to the Report of the Parliamentary Committee on
Equality Rights.

Part I of this paper sets out the Government Response, mentioned
above, contained in a booklet entitled ‘“Toward Equality”. Part II
includes some of the reasoning behind the approach the Legislation
Section of the Department of Justice of Canada is taking with respect to
the use of the pronoun ‘“he” in legislation. Part III contains a brief
response to the comments relating to the English version of legislation
contained in the paper entitled “Sex and Gender in Legislative Draft-
ing” that was prepared by members of the Office of the Legislative
Counsel of Ontario. Included as a schedule is a more general paper
prepared in August, 1985 entitled ‘“Notes on the use of sexistlanguagein
legislation”. That paper deals with nouns as well as pronouns.

PART T

(An éxfract from “Toward Equality”’, the Government response to
the Report of the Parliamentary Committee on Equality Rights)

Recommendation

72. We recommend that all federal laws henceforth be drafted in
non-sexist language.

Response

The Government supports the principle that federal laws be drafted
so as to avoid the use of sexist terms, and this is the policy of the
Legislation Section of the Department of Justice, as elaborated below.
This principle must be applied within the context of the current state of
development of the language—English or French—and in such a way as
not to unduly strain the language by deviating from accepted terminol-
ogy and structures of the language or attempting to create new terminol-
ogy. Furthermore, the principle should be balanced against another

important goal, that of drafting laws in plain language, in a style that is
easy to read.
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The application of the principle of avoiding the use of sexist terms
will vary depending on which language version of legislation is being

considered. The practical problems differ for the English and French
versions.

English-language Version

It is the policy of the Department of Justice to avoid, where possible,

any nouns that might carry with them an unintended sexual connota-
tion.

Pronouns in the English version of legislation, more specifically the
pronoun “he;’ are somewhat more difficult to deal with. There are those
who would suggest that the pronoun “he’ should never be used on its
own in legislation to refer to a person whose sex is not identified.
Because of this sensitivity, drafters have replaced the pronoun ‘“he”
with its corresponding noun where this is possible without creating an
excessively cumbersome or ambiguous provision. Other techniques,

such as drafting in the plural, may be used as well but may lead to
ambiguity in certain situations.

It is sometimes suggested that the words “he or she” be substituted
for the word “he” wherever it appears. This suggestion creates several
problems. Perhaps the most obvious is that in much of our legislation,
the pronoun, “he” replaces the word “person;’ which includes corpora-
tions as well as living individuals. A simple substitution of ‘“he or she”
would not suffice in those cases. Another problem is that, even where a
particular enactment relates only to living individuals, sometimes the
subject matter is complex and involves a number of different individ-
uals. Constant reference to “he or she” in these provisions can become
very cumbersome and difficult to read. Since, for these reasons, the

phrase “he or she” cannot be used consistently throughout our statutes,
its use is avoided.

French-language Version

Whereas there are a large number of neutral terms in English, in
French all nouns and adjectives are either masculine or feminine. For
example, the word “personne” (person), which is feminine, when used
withthe adjective “physique” (physical) encompasses all humanity and
when used with “morale” (moral) covers all associations, companies,
corporations and other similar organizations. These examples show
that in French the masculine and feminine are primarily grammatical
categories and do not necessarily indicate sex or natural gender.
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It is essential that there be no ambiguity in the law. It is, therefore,

necessary to respect the rule of syntax that an adjective modifying a
masculine noun and a feminine noun is masculine plural.

It is also necessary to rule out cumbersome graphic presentations in
which the agreements for the two genders are given in parentheses or
separated by slashes, such as: “Sous I’autorité du conseil d’administra-
tion, le (la) président/e est responsable de . . . et it (elle) est tenu/e. . .
etc?’ There are practical ways of avoiding this problem in cases where it
might be necessary to refer to the two genders, such as using the plural
or nouns such as “personne?’ It is obviously not possible to set rigid
rules. Each law must be drafted according to its particular circum-

stances, with all possible care being taken to avoid any ambiguity or
redundancy.

Interpretation Act

It has been noted in Equality For All that subsection 26(6) of the
Interpretation Act provides that “words importing male persons in-
clude female persons and corporations?” The Government recognizes
that this one-way presumption has sexist overtones and will, for that
reason, introduce an amendment to that provision to provide the con-
verse rule. This proposal would allow, for example, for the use of the
pronoun “she” in legislation where the incumbent of a position is

female. Should a male person replace her, no legal problems would have
been created.

The policy reflected in this response will be in effect beginning on
March 4, 1986.

- Recommandation

72. Nous recommandons que dorénavant toutes les lois fédérales
soient rédigées dans un langage non sexiste.

Réponse

Le gouvernement souscrit au principe voulant que les lois fédérales
soient rédigées dans des termes non sexistes; c’est d’ailleurs la politique
de la Section de la législation du ministére de la Justice, comme on
I’explique plus loin. Ce principe doit aussi étre appliqué dansle contexte
del’état actuel de la langue—francgaise ou anglaise—et de fagcon a ne pas
poser de contraintes linguistiques inutiles en s’écartant de la terminolo-
gie, des structures linguistiques et des régles de grammaire acceptées, ou
eninventant des termes insolites. De plus, le principe doit &tre conforme

a un objectif trés important, c’est-a-dire la rédaction des lois dans un
langage clair et sobre.
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Lapplication de ce principe variera toutefois selon qu’il s’agira de la
version francgaise ou anglaise. En effet, les problémes d’ordre pratique
en cette matiére différent d’une langue officielle a I’autre.

Version francaise

Alors que I’on trouve en anglais un grand nombre de termes neutres,
la situation est différente en francais, ou la langue se partage unique-
ment entre substantifs et adjectifs masculins et féminins. Est, par
exemple, féminin le mot «personne» qui, d’une part, accompagné de
I’adjectif «physique», englob toute ’humanité, et qui, d’autre part,
acompagné de «morale», s’entend, en droit, de toutes associations,
compagnies, corporations et autres organismes de méme nature. Ces
exemples montrent bien qu’en francais le masculin et le féminin sont

avant tout des catégories grammaticales et non pas nécessairement une
indication dé sexe ou du genre naturel.

Il est essentiel que la loi ne contienne aucune ambiguité. Il s’impose
donc que soit respectée intégralement la régle de syntaxe selon laquelle

I’adjectif se rapportant & un nom masculin et a un nom féminin se met
au masculin pluriel.

Il s’impose aussi que soient proscrites les lourdes présentations
graphiques ou les accords applicables aux deux genres sont intercalés
entre parenthéses ou séparés par des barres obliques, telles que «sous
I’autorité du conseil d’administration, le (1a) président/e est respons-
able de ... et il (elle) est tenu/e . . . etc.» En effet, des solutions
pratiques existent pour éviter cette calamité dans les cas ou il pourrait
étre nécessaire d’indiquer les deux genres, par exemple 1’utilisation du
pluriel ou de substantifs neutres comme «personne». On ne saurait
évidemment fixer de régles rigides, chaque texte devant étre établi selon

les circonstances qui lui sont propres, toutes précautions étant prises
pour éviter les ambiguités et les redondances.

Version anglaise

Le ministére de la Justice a pour politique d’éviter d’employer, cha-
que fois que cela est possible, des substantifs qui pourraient avoir une
connotation sexiste involontaire.

Par contre, dans leslois, 1a question des pronoms, et plus précisément
le pronom «he» (il), est un peu plus difficile 2 aborder. D’aucuns
prétendent que ce pronom ne devrait jamais €tre utilisé seul pour
désigner une personne de I'un ou ’autre sexe. Pour faire droit & cette
inquiétude, les rédacteurs ont remplacé le pronom «he» par le nom
auquel il correspond lorsqu’il est possible de le faire sans aboutir a une
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disposition trop lourde ou ambigué. On peut aussi utiliser d’autres

moyens, comme I’emploi du pluriel, mais cette solution peut créer des
ambiguités dans certains cas.

D’autres suggerent qu’on remplace «he» par «he or she» (il ou elle)
dans tous les cas ou il se présente. Cette solution poserait plusieurs
problémes. Le plus évident est peut-étre le fait que, dans beaucoup de
nos textes de loi, le pronom «he» remplace le mot «person» (personne),
quicomprend les «corporations» (personnes morales) aussi bien que les
individus. Donc, dans ces cas, la simple substitution des mots «he or
she» ne serait pas satisfaisante. Elle entrainerait aussi un autre
probléme : méme dans les textes de loi qui ne concernent que des
individus, ’objet de la loi est parfois complexe et met en cause un
certain nombre de personnes différentes. La répétition continuelle de
«he or she» pourrait alors engendrer un style trés lourd et peu élégant.
Etant donné que pour ces raisons «he or she» ne peut étre utilisé de
fagon constante dans nos lois, on évite son emploi.

Loi d’interprétation

Il existe déja au paragraphe 26(6) de la Loi d’interprétation, comme
en fait foi le rapport Egalité pour tous, des dispositions prévoyant que
les mots qui désignent les personnes du sexe masculin s’entendent
également des personnes du sexe féminin. Méme si en francgais, comme
il a été dit plus haut, les genres masculin et féminin sont d’abord des
catégories grammaticales, le gouvernement reconnait que cette pré-
somption unilatérale a des connotations sexistes. Le gouvernement est
donc disposé a faire modifier la Loi d’interprétation en vue de prévoir
que dans untexte visant des personnes, chaque genre comprend les deux
sexes. Il serait alors possible, par exemple, d’utiliser «elle» dans une loi
pour désigner le titulaire d’un poste lorsqu’il s’agit d’'une femme. Grace

acetterégle il n’y aurait pas de probléme d’ordre juridique si plus tard
un homme devenait titulaire de ce poste.

La politique énoncée dans le présent document entre en vigueur le 4
mars 1986.

PART 11
The Federal Experience

The Legislation Section of the Department of Justice of Canada has
been facing for almost ten years now suggestions that the pronoun “he”
be eliminated in statutes unless the pronoun “she” is also used.

At the federal level the Legislation Section has taken the approach of
avoiding, where possible, the use of pronouns, but we do not endorse
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the wholesale removal of the pronoun “he” and its related pronominal
or adjectival forms from our Statutes. Nor do we endorse the substitu-
tion of phrases such as “he or she”.

The pronoun “he” has two well-established functions. It has the
function of replacing a reference to a male person. It also has the
function of replacing a reference to any person when the question of sex
is not relevant. Most of our legisiation is read in the abstract and no one
isimagining a male or a female when an individual is referred to. While
the practice of using the phrase “he or she” is perhaps on some occa-

sions useful and appropriate in informal documents, it is distracting
and inappropriate in statutes.

Aside from stylistic clumsiness, the difficulty with a legislative style
that utilizes the phrase “he or she” or, in certain cases, “he, she orit” is
that it imposes on the reader the distraction of thinking about the sex of

theindividual concerned. This distraction is in most cases totally unnec-
essary.

Once the step is taken of using “he or she” in legislation, it is
necessary to do so everywhere to avoid interpretation problems. For this
reason, the Legislation Section of the Department of Justice of Canada
is reluctant to use “he or she’” anywhere in federal statutes.

The more jurisdictions that take up the practice of using “he or she”
the more intense the pressure will become to have other jurisdictions

follow suit. Consequently, what any of us do in this regard is important
to all of us.

It is too early to say whether the pressure to use “he or she” will
increase or diminish in the future.

Drafters should not jump too quickly - we must follow, not lead, the
forces of change in language. In the meantime, we are taking the
approach of minimizing the use of pronouns in our legislation, but not
of abandoning them altogether. Pronouns are an important part of the
English language and should be used when they are needed.

On a practical level, we have found that we can eliminate a great many
references to “he” and its related forms with the substitution of the
appropriate noun. This does, in fact, on occasion serve to clarify a
. particular provision. However, there are other occasions when to re-
move the pronoun “he” and replace it with a noun is to create an
ambiguity, or an awkwardness, or both. For example, in the phrase
‘. . . the Minister may, where in the opinion of the Minister,. . >, I am
left wondering whether we are talking about two different ministers. I
am sure no one would suggest that this structure is normal English.
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Over the past year there have been several occasions when the use of
the pronoun “he” and its related forms throughout a particular Bill has
been subjected to criticism at a Parliamentary Committee studying the
Bill. Before the federal government policy statement was released, when
challenged, we simply changed all personal pronouns to the corres-

ponding nouns regardless of how heavy that made the provision in
question.

Now that the government policy has been released, we are taking
particular care in the drafting of our legislation to use nouns wherever
we can without unduly damaging the clarity or simplicity of the lan-
guage. There are of course a number of occasions when the decision as
to whether to use the pronoun or noun is marginal. Consequently, we
will probably still be faced with a few last minute amendments in

Committee when a Member of Parliament objects to a particular deci-
sion.

Since the government policy has been released, we have not been
asked to carry out a wholesale removal of the pronoun “he” in any Bill.
In one case (a Bill drafted some time ago and without an eye to the
problem), we removed about three-quarters of the pronouns. In another
Bill, where we had exercised some care with our use of pronouns, we did
not have to make any changes (even though there were forty-seven
references to “he”, “his”, “him” or “himself”’ throughout the Bill). We
had highlighted for the client Minister six references that could have

been changed without undue damage, but, in the final analysis, the Bill
was passed in its original form.

This is a complex problem and we should not take irrevocable stands
for the next few years as we deal with it. As mentioned earlier, the
Legislation Section of the Department of Justice in Ottawa has been
dealing with it for some time. I point, for example, to the federal Access
to Information Act and the Privacy Act, both of which were prepared in
the late 70’s, and to the Canadian Charter of Rights and Freedoms.
None of these use any form of the pronoun “he”. The elimination of the
pronoun was possible for those pieces of legislation because they do not
focus on many different individuals. This approach is not always so easy
to apply.

PART III
Response to the Ontario Paper
I would like to make two comments on the Ontario paper entitled

“Sex and Gender in Legislative Drafting”.
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1.. The first and most important thing to note is that the recom-

mended addition to the Canadian Legislative Drafting Conventions,
namely,

“13a. New Uniform Acts should be drafted without sex-
specific references, except if the context requires them”

is not clear and does not adequately address the issues we must grapple
with. Theissues, as I see them, are

- whether we should ever use the words “he”, “his”, “him”

and “himself” in our draft Acts without their feminine
counterparts,

- whether we should ever use the expression “he or she” or
“he, she orit”, as appropriate, and

- whether we should always replace personal pronouns with
nouns (or eliminate them in some other way).

- I suspect that these are the only major issues in respect of which the
various drafters across Canada do not agree and should be addressed as
such. To propose a general statement such as the Ontario proposal is to
avoid the important questions. Those of us who continue to use the
words “he”, “his”, “him” and “himself” without adding the parallel

“she”, “her” and “herself” in legislation do not see them as “sex-
specific references”.

My first recommendation is that we avoid adding any new rule to the
Canadian Legislative Drafting Conventions on this subject since we do
not have a sufficiently high level of consensus on what it should be. The

Ontario proposal is too general and the reader will read his ownbiasinto
it.

Alternatively, if we do add something to the Conventions, it should
be more specific..I would propose something along the following lines:

“]3a. New Uniform Acts should avoid language that will
offend sensitivities relating to sexist language. The pronoun
“he” and its related pronominal and adjectival forms
should be avoided, by restructuring provisions or by substi-
tuting appropriate nouns, but only where this is possible
without rendering provisions awkward or ambiguous. Joint
expressions such as “he or she” should be avoided?’

2. Itis submitted in the Ontario paper (in Item 2 under the heading
“Basic Principles”) that “persons of either sex who are “targetted” by a
provision should clearly understand this without having to convert the
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text by looking in an obscure place, (i.e. aninterpretation act)”. I would
submit that the relevant Interpretation Act provisions are there for
greater certainty and merely confirm what a reasonable person would
expect. The reason why the pronoun “he” includes members of both
sexes is not because the Interpretation Act says so but because that is a
function that the pronoun “he” has traditionally played in the English
language. In the provisions where “he” is used in its general sense,
questions of sex are simply not relevant.

The suggestion that we replace our pronoun ‘“he” with “he or she” is
a reaction to case-law of a century ago. That case-law went to amazing
lengths to exclude women from the ambit of certain laws. For example,
even in the face of an Interpretation Act provision along thelines of our
modern ones relating to the pronoun “he”, the courts held that provi-
sions conferring the right to vote on certain “persons” did not confer
thatright on women. Those cases were areflection of their times. Today,
the mood of society has changed radically. No one today would suggest
that a law does not apply to women unless the law very precisely
stipulated that it does not apply. It is no longer necessary to take
extraordinary measures with our language to ensure that women are
included in the ambit of general provisions.

CONCLUSION

We are faced with competing demands. One is to produce plain
language legislationthat adheres to the common usage of our language.

The other is to respond to pressure groups who wish to use our legisla-
tion to make a point.

It is evident that we live in a world of political realities. It is evident
that we must respond to some degree to the concerns of those who are
exerting political pressure. It is evident, as well, that we must proceed
with caution and that we must not allow ourselves to lose sight of our

primary function, which is to produce coherent, comprehensible legis-
lation in the current language of the day.

It isrecommended that we not adopt the Ontario proposal. If it is felt
by the Conference to be necessary to include a rule on sexist language in
the Canadian Legislative Drafting Conventions, it is recommended that

weadopt a more specific one, along the lines of the one proposed in Part
III1.
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SCHEDULE
August 28, 1985

Notes on the use of sexist language in legislation

From time to time questions arise in connection with perceived
discrimination based on word usage. It may be suggested that some
terminology used in our federal legislation, while not containing sub-

stantive discrimination between the sexes, may utilize words that de-
mean or ignore women.

This note does not deal with substantive discrimination, but deals
only with linguistic issues. Problems arise in connection with the use of

nouns and in connection with the use of pronouns, the latter being the
most problematic.

Nouns

With respect to nouns, the English language is full of words that
have, or that had at an earlier time, a masculine connotation. I list
below four groups of such words:

1. waiter

2. man, fireman, chairman

3. aviator, prosecutor

4. lawyer, doctor; virtue, fraternity

The above listed words have, to a greater or lesser degree, a
masculine connotation attached to them.

With respect to Group 1, the term “waiter” represents those
words that have a well established feminine counterpart, in the case
of waiter the counterpart being “waitress”. Few people would feel
comfortable using the term “waiter” alone unless they wished to
give some idea that we only wanted to cover male persons who wait
tables. In our legislation, we would probably say “waiter or wait-
ress”’, a general substitute not being available.

Withrespect to Group 2, this groupis perhapsthe most problem-
atic. The word “man” has two well-established meanings, one
being ‘“a member of the male sex”, another being ‘“amember of the
human species”. Normally, when used in its general sense, the
meaning of the word “man” is quite clear in its context (eg. “Man
does not live by bread alone”). On the other hand, sensitivities are
such that we try to avoid usages of terms that include ‘“man”,
utilizing alternatives when there exist established alternatives in our
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language. For example, we could substitute “fire fighter” for the
term “fireman”.

With respect to Group 3, words such as “aviator’ have feminine
counterparts which are not at all frequently used. We might use the
word ‘“aviator” to cover both male and female flyers, or we might
try to find an alternative word. We would be unlikelyto use the word
“aviatrix” because of its rarity.

With respect to Group 4, these words have effectively lost the
masculine connotation they originally had. “Lawyer” and “doc-
tor” contain the suffixes “er” and “or” which were in times past
indications of masculine gender. The words “virtue” and “frater-
nity” both contain Latin roots of words relating to male persons. I
don’t believe there are many who would find these words offensive.
Consequently, we would tend to use these words.

As you cansee, there can be no absolute rule as to when a noun is
acceptable or unacceptable. It is a matter of assessing current
sensitivities in relation to sexist language, bearing in mind the state
of evolution of the English language, in order to determine whether
the use of a particular word is politically acceptable.

Pronouns

With respect to pronouns, objections that are raised relate to the

use of the third person singular, more particularly to the use of the
word “he”.

Our language and our legislation are full of the pronoun “he”.
While the pronoun ‘“he” often refers back to a male individual, it
more frequently refers to nounsthatrelate to individuals or persons
without reference to their sex. Without going into a long linguistic
explanation, suffice it to say that the term *“he” reflects the last
vestige of gender in the English language in that the non-sex-

specific words that it replaces were originally of the masculine
gender.

This pronoun “he” raises the ire of certain persons who are
vigilant against sexist terminology. I believe we have only four
options with respect to the use of the term “he” in legislation.

1. Leavethe word “he” where it naturally appears in our
language as being a term of gender, not sex.

2. Avoid all pronouns, replacing them with the nouns to
which they refer.
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3. Draft all laws in the plural.

4. Replace “he” by the words “he or she” or “he, she or
it”, as the context requires.

At the present time, the Legislation Section has taken the ap-
proach of avoiding pronouns where they can be eliminated and
replaced by their corresponding noun without unduly straining the

language. Where they cannot be conveniently replaced, we have left
the pronoun “he” to do its normal work.

Below are some advantages and disadvantages of the four ap-
proaches.

1.

Leaving the language as it presently stands with the pro-
noun “he” in its normal usage is the approach that allows
us to use the English language at its best. It is at its clearest

and least cumbersome when it is not forced into artificial
structures.

Avoiding pronounsis a useful technique to eliminate com-
plaints with respect to the use of the term “he”. It does
result in some cumbersome formulations in some cases.
Certain legislation lends itself more easily to this approach
than other legislation. Generally, we have avoided the use
of the pronoun ‘“he” in legislation that is of particular

interest to persons who are likely to object to its use in
legislation.

Drafting everything in the plural is problematic. It may

work in certain instances; in other cases it results in a loss
of clarity.

It is frequently suggested that we substitute the words “he
or she” for the word “he” where it appears. In many
instances this would result in very cumbersome provisions.
There is as well an additional defect in this suggestion.
Frequently it is the word “person” that is being replaced by
the word “he”. The word “person” in our legislation in-
cludes corporations. I don’t think anybody would seri-
ously suggest that we use the phrase “he, she or it”
throughout our statutes to replace the word “person”.

As you can see, from a linguistic point of view, by far the
preferable option presented is the first one. This is all the more so
because of the recent intense pressure towards plain language draft-
ing. What plain language drafting means, of course, is drafting in
such a way that the material being drafted is easy to read.
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On the other hand, there is significant pressure brought to bear
from time to time to eliminate so called sexist language and fre-
quently the word “he” comes under attack.

The solution that the Legislation Section has found to date is to
avoid the use of the pronoun “he” where possible, taking particular
care in sensitive subject areas.

Interpretation Act

One provision that comes under attack from time to time in our
legislation is subsection 26(6) of the Inter pretation Act which reads:

Gender “(6) Words importing male persons include
female persons and corporations:’

We have concluded that an amendment to this provision would
not do any particular harm and might give significant satisfaction

to those groups that are seeking reform in connection with sexist
language.

There appears to be no reason why we could not include in that
provision the reverse rule along the following lines:

“Words importing female persons include male per-
sons and corporations?’

Indeed, such a proposal would have the advantage of enabling us
tousethe pronoun “she’ in cases where statutes refer to a position
the incumbent of which is known to be a female person. Should a

subsequent holder of such a position be a male, no legal problems
would have been created.

Mary Dawson, Q.C.
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AUDITORS’ REPORT

To the Members of the
Uniform Law Conference of Canada:

We have examined the statement of receipts and disbursements and
cash position of the Uniform Law Conference of Canada for the year
ended June 30, 1986. Our examination was made in accordance with
generally accepted auditing standards, and accordingly included such

tests and other procedures as we considered necessary in the circum-
stances.

In our opinion, this statement presents fairly the cash position of the
organization as at June 30, 1986 and the cash transactions for the year
then ended, in accordance with the basis of accounting described in

Note 1 to the statement applied on a basis consistent with that of the
preceding period.

Saint John, Canada Clarkson Gordon
July 16, 1986. Chartered Accountants
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Statement of Receipts and Disbursements and Cash Position

Year Ended June 30, 1986
General Research  Total Total
Fund Fund 1986 1985
Receipts:
Annual contributions ......... $46,000 $46,000 $51,500
Government of Canada ....... $ 1,107 1,107 619
INterest «vovveeennreneenennn. 4,531 4,531 6,603
Other ....ciiviiiiiennnnnn.. 19
50,531 1,107 51,638 58,741
Disbursements:
Printing ........ccovvvvnn.n. 22,119 22,119 27,867
Executive Director honorarium . 18,519 18,519 17,637
Secretarial services ........... 4,234 4,234 3,058
National Conference of
Commissions on Uniform
StateLaws ........c0v0un.. 209 209
Executivetravel .............. 8,191 8,191 3,319
Annualmeeting .............. 3,403 3,403 941
Professionalfees ............. 677 677 1,218
Postage ........ccciviinann, 734 734 605
Stationery ......ceoveiieennnnn 971 971 483
Miscellaneous ............... 10 2 12 5
Telephone ........ccovvnnls 1,200 1,200 720
Sale of Goods Project ......... 125 125 707
Personal Property Security
Project ......ceiiiiieiennnn. 996 996 400
Uncitral Law on International
Commercial Arbitration
Project .......ccviiiinnennn. 4,000 4,000
60,267 5,123 65,390 56,960
Excess (deficiency) of receipts over
disbursements ............... (9,736) 4,016) (13,752) 1,781
Cash position, beginning of year. .. 19,732 73,893 93,625 91,844
Cash position, end of year ......., $ 9,996 $69,877 $79,873 $93,625
Cash position consists of:
Term deposits .....coeeveunnn.. $65,000 $65,000 $29,466
Currentaccount .............. $ 9,996 4,877 14,873 64,159
$ 999 $69,877 $79,873 $93,625

(See accompanying notes)
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Notes to the Statement of Receipts and Disbursements and Cash
Position
June 30, 1986

1. Accounting policies

The accompanying statement of receipts and disbursements and
cash position reflects only the cash transactions of the organization
during the year.

This statement is prepared on a fund basis. The Research Fund
includes the receipts and disbursements for specific projects. The

General Fund includes the receipts and disbursements for all other
activities of the organization.

2. Tax status

The Conference qualifies as a non-profit organization and is
exempt from income taxes.
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EXECUTIVE DIRECTOR’S REPORT

I want to say a few words about the publication and distribution of
our Proceedings.

The minutes of the Uniform Law Section are distributed to all mem-
bers of that Section within two or three months after the close of the
meeting. If the Legislative Drafting Section and the Criminal Law
Section would like their minutes distributed to their respective members
the same way, I would gladly do so. In this way, not only the Uniform
Law Section members, but all members of the Conference would know
what was decided at the last meeting, and what has to be done for the
next meeting and by whom. This should overcome the inconvenience
caused by the delay necessary or desirable to publish the Proceedings.

It has been suggested that the Proceedings should be published with
less than a three month delay. At the present time, there is a ten month
delay. This is not necessary, but strange to say, it may be desirable.
Usually reports and draft Acts are adopted as presented at the meeting,
but not always. Some of the Acts are adopted subject to the November
30 Rule. But the main cause for delayis the adoption of Acts subject to
completion, revision or translation after the meeting. This takes time
depending on the availability of members assigned to do the job.

To get the Proceedings outin June, asis now the case, press time has
to be called in March or April at the latest. Even now, some of the
material that should go in the Proceedings is not available at press time.
To call press time any earlier would increase the amount of material that
should go in but is not available.
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MODIFICATIONS SUGGEREES
A LA LOI UNIFORME SUR LA COMPETENCE ET
LEXECUTION DES JUGEMENTS
EN MATIERE DE GARDE D’ENFANTS

(Enlévement interprovincial d’enfants)

Les commissaires du Québec

A sa réunion de 1985, 4 Halifax, la Conférence a adopté un certain
nombre de principes qui visent a appliquer en matiére d’enlévement
interprovincial d’enfants des solutions analogues a celles que prévoit la
Convention de La Haye sur les aspects civils de l’enlévement interna-
tional d’enfants. Nous avons été chargés de préparer un projet de loi qui
exprimerait ces principes. La meilleure fagon de réaliser cette tache, a
notre avis, est de suggérer les modifications suivantes a la Loi uniforme

sur la compétence judiciaire et I’exécution des jugements en matiére de
garde d’enfants:

Nouvel article 2A

AUTORITE CENTRALE - (1) Le Lieutenant-gouverneur en con-

seil désigne une Autorité centrale pour accomplir les fonctions attri-
buées a cette Autorité par la présente loi.

DEMANDE - (2) Une demande d’aide peut €tre adressée a
I’ Autorité centrale de (compétence législative) tant par une personne qui
réside en (compétence législative) que par une personne résidante ou

une Autorité centrale d’une autre province ou d’un autre territoire du
Canada, en vue d’assurer

(a) leretour d’un enfant qui a été déplacé ouretenu en violation d’un
droit de garde, attribué a un ou plusieurs titulaires par le droit de
(compétence législative) ou d’une autre province ou d’un autre territoire
du Canada dans lequel I’enfant avait sa résidence habituelle immédiate-
ment avant son déplacement ou son non-retour, si, au moment du
déplacement ou du non-retour, ce droit était exercé de fagon effective ou
I’eiit été si de tels événements n’étaient survenus;

(b) le retour d’un enfant qui a été déplacé ou retenu alors qu’une
instance visant a déterminer ou a modifier le droit de garde a été
introduite en (compétence législative) ou dans une autre province ou un
autre territoire du Canada ou I’enfant avait sa résidence habituelle et
que ce déplacement ou ce non-retour risque d’empécher I’exécution de
la décision qui doit étre rendue; ou
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(c) ’exercice interprovincial paisible du droit de visite attribué par le
droit de (compétence législative) ou d’une autre province ou d’un autre
territoire du Canada dans lequel I’enfant a sa résidence habituelle.

TRANSMISSION DE LA DEMANDE - (3) L’ Autorité centrale de
(compétence législative) transmet immédiatement la demande a
I’ Autorité centrale de la province ou du territoire

(a) on elle est exécutable, conformément a son libellé; ou

(b) oul’Autorité centrale de (compétence législative) a des motifs de
croire que I’enfant se trouve et, dans ce cas, elle en informe le deman-

deur ou, le cas échéant, I’ Autorité centrale qui lui a transmis la de-
mande.

EXECUTION FORCEE - (4) Sous réserve du paragraphe (6), des
qu’elle recoit une demande exécutable en (compétence Ilégislative),
I’ Autorité centrale de (compétence Iégislative) doit prendre ou s’assurer

que soient prises toutes les mesures. appropriées, suivant les circon-
stances, pour

(a) localiser tout enfant visé dans la demande;

(b) sauvegarder la sécurité de cet enfant et prévenir des préjudices
pour les parties concernées;

(c) assurer la remise volontaire de cet enfant ou faciliter une solution
a’amiable;

(d) introduire ou favoriser I’introduction d’une procédure judiciaire
en vue d’assurer le retour rapide et sans danger de cet enfant dans la

province ou le territoire de sa résidence habituelle ou d’organiser ou de

protéger le droit de visite et les conditions auxquelles I’exercice de ce
droit pourrait étre soumis.

DEVOIR D’AGIR D’URGENCE - (5) DAutorité centrale doit ap-
pliquer d’urgence les mesures prévues au paragraphe (4).

DEMANDE NON FONDEE - (6) I:Autoritécentralen’est pastenue
d’agir conformément au paragraphe (4) si elle est d’avis que la demande
est manifestement non fondée. En ce cas, elle informe immédiatement

de ses motifs le demandeur ou, le cas échéant, 1’ Autorité centrale qui lui
atransmis la demande.

FRAIS - (7) Sous réserve du paragraphe (8), les services fournis par
I’ Autorité centrale ou en son nom en relation avec les demandes intro-

duites en application du présent article sont gratuits.
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RECOUVREMENT DES FRAIS - (8) L’Autorité centrale peut

(a) réclamer du demandeur le paiement des dépenses causées ou qui
seraient causées par les opérations liées au retour de ’enfant et, si ce
demandeur n’est pas admissible a ’aide juridique en vertu de (Loi

pertinente), les frais de justice ainsi que les frais liés a I’assistance ou a la
représentation juridique, et

(b) demander au tribunal, si des procédures judiciaires sont néces-
saires pour obtenir le retour de I’enfant ou la protection du droit de
visite, une ordonnance mettant a la charge de la personne qui a déplacé
ou retenu I’enfant, ou qui a empéché 1’exercice du droit de visite, le
paiement de tous frais nécessaires engagés au nom du demandeur.

CARACTERE FACULTATIF DE LA DEMANDE - (9) Le présent
article n’empéche pas celui qui prétend qu’il y a eu une violation du

droit de garde ou de visite de s’adresser directement & tout tribunal
compétent au Canada pour obtenir

(a) exécution ou la modification de ces droits, et

(b) lerecouvrement de ses frais de la part de la personne qui a déplacé
ou retenu ’enfant, ou qui a empéché I’exercice du droit de visite.

Article 6 - Biffer le paragraphe (a)
Nouvel article 6A

RETOUR D’UN ENFANT DEPLACE OU RETENU ILLICITE-
MENT - (1) Sous réserve du paragraphe 6A(2), lorsqu’un enfant qui se
trouve en (compétence législative) a été déplacé ou retenu illicitement, le
tribunal de (compétence légisiative), sur demande, ordonne son retour a

I’endroit jugé approprié lorsque, au moment de ’introduction de la
demande devant le tribunal,

(a) unepériode de moins d’un an s’est écoulée depuis le déplacement
ou le non-retour, ou

(b) une période de plus d’un an s’est écoulée depuis le déplacement

ou le non-retour et il est prouvé que le retour sera dans I’intérét de
I’enfant.

MOTIFS DE REFUSER LE RETOUR DE DENFANT - (2) Le
tribunal peut refuser d’ordonner le retour de ’enfant si

(a) celui qui avait le soin de la personne de I’enfant n’exercait pas
effectivement le droit de garde a I’époque de déplacement ou du non-

retour ou avait consenti ou a acquiescé postérieurement a ce déplace-
ment ou a ce non-retour;
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(b) il existe un risque grave que le retour de ’enfant ne ’expose a un

danger physique ou psychique ou, de toute autre maniére, ne le place
dans une situation intolérable; ou

(c) le tribunal constate que I’enfant s’oppose a son retour et qu’il a
atteint unége et une maturité ot il seréveéle approprié de tenir compte de
cette opinion.

DECISIONS RELATIVES A LA GARDE DE ENFANT - (3) Le
tribunal de (compétence Ilégislative), aprés avoir été informé qu’un
enfant a été déplacé ou est retenu illicitement en (compétence légisia-
tive), ne peut décider de la garde de cet enfant si les conditions prévues
par le présent article pour le retour de ’enfant peuvent étre satisfaites,
ou si une demande de retour peut &tre présentée dans un délai raisonn-
able, et le seul fait qu’une décision relative a la garde ait été rendue ou
soit susceptible d’étre reconnue en (compétence législative) ne peut
justifier le refus d’ordonner le retour de I’enfant.

Nouvel article 19

RECEVABILITE DE CERTAINS DOCUMENTS DEVANT LE
TRIBUNAL - Toute demande soumise a I’ Autorité centrale de (com pé-
tence législative) ou a I’ Autorité centrale d’une province ou d’un terri-
toire du Canada ou présentée directement au tribunal de (compétence
législative) ou d’une province ou d’un territoire du Canada, en applica-
tion de la présente loi, ainsi que tout document ou information qui y est
annexé ou qui est fourni par une Autorité centrale, sont recevables
devant le tribunal de (compétence législative).

Nouvel article 20

CAUTION - Aucune caution ne peut &tre imposée pour garantir le
paiement des frais et dépens & I’occasion des procédures judiciaires liées

a une demande de retour d’un enfant ou d’organisation des droits de
visite.

Nouvel article 21

REGLEMENT - Le licutenant-gouverneur en counseil peut, par
réglement, préciser les informations requises et les documents qui doi-
vent étre fournis avec les demandes faites a I’ Autorité centrale de (com-
Détence législative) suivant le paragraphe 2A(2) dela présenteloi.

131



PROPOSED AMENDMENTS TO THE UNIFORM
CUSTODY JURISDICTION AND ENFORCEMENT ACT

(Interprovincial Child Abduction)

Québec Commissioners

Atits 1985 meeting, in Halifax, the Conference adopted a number of
principles that aim to apply in matters of interprovincial child abduc-
tion solutions similar to those set out in the Hague Convention on the
Civil Aspects of International Child Abduction. We were instructed to
prepare a draft act to implement these principles. The best way to
achieve this task, in our opinion, is to suggest the following amend-
ments to the Uniform Custody Jurisdiction and Enforcement Act:

New Section 2A

CENTRAL AUTHORITY - (1) The Lieutenant Governor in Coun-
cil shall designate a Central Authority to discharge the functions as-
cribed to that Authority by this Act.

APPLICATION - (2) An application for assistance may be pre-
sented to the Central Authority of (enacting jurisdiction) by a resident
of (enacting jurisdiction), as well as by a resident or a Central Authority
of another province or territory of Canada, to secure

(a) the return of a child who has been removed or retained in breach
of custody rights attributed to one or several persons or bodies under
the law of (enacting jurisdiction) or of another province or territory of
Canada in which the child was habitually resident immediately before
the removal or retention, if, at the time of removal or retention, those

rights were actually exercised or would have been so exercised but forthe
removal or retention;

(b) the return of a child who has been removed or retained when
proceedings for determining or modifying custody rights have been
introduced in (enacting jurisdiction) or in another province or territory
of Canada where the child was habitually resident and the removal or
retention might prevent the execution of the decision to be rendered; or

(c) theinterprovincial peaceful enjoyment of access rights attributed
under the law of (enacting jurisdiction) or of another province or
territory of Canada in which the child is habitually resident.
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TRANSMISSION OF THE APPLICATION - (3) The Central Au-
thority of (enacting jurisdiction) shall forthwith transmit the applica-
tion to the Central Authority of the province or territory

(a) whereit is executable, according to its wording; or

(b) where the Central Authority of (enacting jurisdiction) has reason
to believe that the child is and, in that case, shall so inform the applicant

or the Central Authority through which the application was submitted,
as the case may be.

ENFORCEMENT - (4) Subject to subsection (6), on receipt of an
application executable in (enacting jurisdiction), the Central Authority
of (enacting jurisdiction), either directly or through any intermediary,
shall take all appropriate measures, as the case may be,

(a) todiscover the whereabouts of any child to which the application
relates;

(b) tosafeguard the safety of any such child and prevent prejudice to
any interested party;

(c) to securethe voluntary return of any such child or to bring about
an amicable resolution of the issues;

(d) toinitiate or facilitate the institution of judicial proceedings with
a view to securing the prompt and safe return of any such child to the
province or territory of his habitual residence or to organizing or

protecting access rights and securing respect for the conditions to which
the exercise of these rights may be subject.

DUTY TO ACT EXPEDITIOUSLY - (5) The Central Authority
shallact expeditiously in taking the measures provided for in subsection

4).

APPLICATION UNFOUNDED - (6) The Central Authority shall
not be bound to act in accordance with subsection (4) if it is of the
opinion that the application is manifestly unfounded. In that case, the
Central Authority shall forthwith inform the applicant or the Central

Authority through which the application was submitted, as the case may
be, of its reasons.

CHARGES - (7) Subject to subsection (8), the services provided by
the Central Authority or onits behalf inrelation to applications submit-
ted under this section are free of charge.

RECOVERY OF EXPENSES - (8) The Central Authority may

(a) require the applicant to pay the expenses incurred or to be in-
curred in implementing the return of the child and, if he or she is
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ineligible for legal aid under the (appropriate Act), court costs as well as
costs arising from legal aid or legal representation; and

(b) apply to the court, if judicial proceedings are required for the
return of the child or the protection of access rights, to have an order
directing the person who removed or retained the child, or who pre-

vented the exercise of access rights, to pay necessary expenses incurred
on behalf of the applicant.

OPTIONAL CHARACTER OF THE APPLICATION - (9) This
section shall not preclude any person who claims that there has been a

breach of custody or access rights from applying directly to any compe-
tent court in Canada

(a) for the enforcement or modification of the rights in question,
and

. b) for the recovery of his or her expenses from the person who

removed or retained the child, or who prevented the exercise of access
rights.

Section 6 — Delete subsection (a)

New Section 6A

RETURN OF A CHILD WRONGFULLY REMOVED OR RE-
TAINED - (1) Subject to subsection 6A(2), where a child who is in
(enacting jurisdiction) has been wrongfully removed or retained, the
court in (enacting jurisdiction), upon application, shall order the return
of the child to such place as the court considers appropriate where, at
the time of commencement of the proceedings before the court,

(a) a period of less than one year has elapsed from the date of the
removal or retention, or

(b) a period of more than one year has elapsed from the date of the
removal or retention and it is proved that the return will be in the best
interests of the child.

GROUNDSFOR REFUSING TORETURN THE CHILD -(2) The
court may refuse to order the return of the child if

(a) the person having the care of the person of the child .was not
actually exercising the custody rights at the time of removal or retention,

or had consented to or subsequently acquiesced in the removal or
retention; ‘
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(b) thereisagraverisk that hisor herreturnwould expose the child to

physical or psychological harm or otherwise place the child in an
intolerable situation; or

(c) it finds that the child objects to being returned and has attained
an age and degree of maturity at which it is appropriate to take account
of his or her views.

DECISIONS RELATING TO CUSTODY OF THE CHILD -
(3) The court in (enacting jurisdiction), after having been notified that
a child has been wrongfully removed or retained in (enacting jurisdic-
tion), shall not decide on the custody of the child if the conditions set
out in this section for the return of the child may be fulfilled, or if an
application for his or her returnmay be made within a reasonable time,
and the sole fact that a decision relating to custody has been given in or
is entitled to recognition in (enacting jurisdiction) shall not be a ground
for refusing to order the return of the child.

New Section 19

ADMISSIBILITY OF SOME DOCUMENTS IN COURT - Any
application submitted to the Central Authority of (enacting jurisdic-
tion) or to the Central Authority of a province or territory of Canada or
directly to the court of (enacting jurisdiction) or of a province or
“territory of Canada in accordance with the terms of this Act, together
with documents and any other information appended thereto or pro-

vided by a Central Authority, shall be admissiblein the court of (enact-
ing jurisdiction).

New Section 20

SECURITY FOR COSTS - No security shall be required to guaran-
tee the payment of costs and expenses in the judicial proceedings related

to an application for the return of a child or the organization of access
rights.

New Section21

REGULATION - The Lieutenant Governorin Council can, by regu-
lation, specify the information required in, and documents to be pro-
vided with, anyapplications made to the Central Authority of (enacting
Jjurisdiction) under subsection 2A(2) of this Act.
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(ii)
(iii)
(iv)

v)
(vi)

SUMMARY OF PROPOSED AMENDMENTS TO
THE UNIFORM CUSTODY JURISDICTION
AND ENFORCEMENT ACT:

Add section 2A(1)-(9) to create and empower a Central Authority;

Delete section 6(a);
Add section 6A(1)-(3) with respect to the return of a child;

Add section 19 with respect to the admissibility of documents
from another jurisdiction;

Add section 20 with respect to security for costs;

Add section 21 which grants regulation-making authority.

Inthisletter I propose to provide some comments on the six proposals
and provide you with my suggestions for the treatment of this issue at
the upcoming conference in Winnipeg.

(i) Add section 2A (1)-(9) to create and empower a Central Author-

ty:

Subsection 1 of the new section 2A has its origins in Article 6 of
the Hague Convention. It would appear that an amendment
such as this, to the Uniform Custody Jurisdiction and Enforce-
ment Act, would be a duplication of section 2(1) of the Uniform

Maintenance and Custody Enforcement Act which states as
follows:

“There shall be a Director of Maintenance and Cus-
tody Enforcement who shall be apppointed by the
Lieutenant Governor in Council?’

Do you see a distinction between the Director of Maintenance
and Custody Enforcement and the Central Authority? Is there
any reason why the current Director under the Uniform Mainte-
nance and Custody Enforcement Act could not be, and perform
the duties of, the Central Authority?

Subsection 2 of the new section 2A, dealing with an application
to secure a child, is designed to permit a resident or Central
Authority to apply for assistance in obtaining the return of a
child. However, section 3(1) of the Uniform Maintenance and
Custody Enforcement Act states that a custody order may be

filed in the Office of the Director by a person entitled to custody
under the order.

Do you contemplate a difference between an application by a

resident or Central Authority and an application by an entitled
person?
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I also note that section 2A(2)(c) deals with the interprovincial
enjoyment of access rights. Ontario’s Support and Custody
Orders Enforcement Act only offers enforcement for custody
orders and agreements. This is an area of significant importance
to all provincial jurisdictions. The rights of non-custodial par-
ents and the need for more effective enforcement mechanisms is
an area in great need of reform. As you have no doubt heard
from other provincial jurisdictions, enforcement like that now
available for support and custody is less economically feasible
in the case of access. Ontario did not include a reference to
access in the Support and Custody Orders Enforcement Act
because it was thought to be virtually impossible, from a finan-
cial point of view, to establish effective enforcement for access
rights. It would be misleading for us to include a reference to

access rights in the Uniform Act without underlining the logisti-
cal problems in implementation.

Subsection 4 of the new section 2A deals with enforcement. It
hasitsoriginsin Articles 7 and 10 of the Hague Convention and
states essentially that the Central Authority shall take all appro-
priate measures, as the case may be, to locate the child in
question, safeguard the child, secure the voluntary return of the
child and initiate or facilitate proceedings, if necessary.

Section 2(2) of the Uniform Maintenance and Custody Enforce-
ment Act states that it is the duty of the Director to enforce
custody orders in such manner, if any, as appears practicable
and the Director may, for that purpose, commence and conduct
a proceeding and take steps for the enforcement of an order in
thename of the Director for the benefit of the person entitled to
the enforcement of the order, or of the person’s child. As you
can see, there are parallels between subsection 4 to the new

section 2A and section 2(2) of the Uniform Maintenance and
Custody Enforcement Act.

With respect to the new section 2A(4)(a) concerning location of
a child, this provision parallels the current section 15 of the
Uniform Custody Jurisdiction and Enforcement Act, as does

section 6(1) of the Uniform Maintenance and Custody Enforce-
ment Act.

With respect to subparagraphs (b) and (c) concerning the safety
of a child and securing the voluntary return of a child, it is our
understanding that these are “steps” contemplated within sec-

tion 2(2) of the Uniform Maintenance and Custody Enforce-
ment Act.
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With respect to subparagraph (d) concerning the initiation or
facilitation of proceedings to secure the prompt return of a
child, this is specifically contemplated in section 2(2) of the
Uniform Maintenance and Custody Enforcement Act.

With respect to subsection S of the new section 2A concerning
the duty to act expeditiously. Assuming that the Director and
Central Authority offer the sameservice, such aprovision might
conflict with the discretion given the Director in section 2(2) of
the Uniform Maintenance and Custody Enforcement Act.

Subsection 6 of the new section 2A authorizes the Central
Authority to refuse to act in manifestly unfounded cases and to
provide the applicant with its reasons for not acting. The discre-
tion to refuse to act was contemplated inthe original drafting of
section 2(2) of the Uniform Maintenance and Custody En force-
ment Act. The requirement to provide reasons for refusing to act
is not in either Uniform Act. 1 wish to consider the conse-
quences of such a provision in more detail.

Subsection 7 of the new section 2A provides that the service
provided by the Central Authority is to be free of charge. This
subsection has its origins in Article 26 of the Hague Convention
and duplicates the provision in section 2(3) of the Unriform
Maintenance and Custody Enforcement Act which provides
that the Director shall not charge a fee for services to persons on
whose behalf the Director acts.

Subsection 8 of the new section 2A concerns the recovery of
expenses bythe Central Authority. Ithasits origins in Article 26
of the Hague Convention. It duplicates, in part, the provisions

of section 6 of the Uniform Custody Jurisdiction and Enforce-
ment Act.

(ii) Delete section 6(a):
- —and -
(iii) Add section 6A(1)-(3) with respect to the return of a child:

The proposals contained in this new section would, in effect, be
anelaboration of provisions already contained in sections 3, 4,6

and 7 of the Uniform Custody Jurisdiction and Enforcement
Act.

(iv) Add section 19 with respect to the admissibility of documents
from another jurisdiction: ‘
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The new section 19 which you propose to add to the Uniform
Custody Jurisdiction and Enforcement Act has its origins in
Article 30 of the Hague Convention and does not have any
parallel provision in either the Uniform Maintenance and Cus-
tody Enforcement Act or the Uniform Custody and Jurisdiction
Enforcement Act. We have not yet considered the problems
experienced with respect to admissibility of documents from
another jurisdiction, but are certainly prepared to consider the
addition of such a section.

(v) Add section 20 with respect to security for costs:

The new section 20 has its origins in Article 22 of the Hague
Convention and does not haveany parallel in either the Uniform
Custody Jurisdiction and Enforcement Act or the Uniform
Maintenance and Custody Enforcement Act.

We may wish to consider whether or not security should be
required from non-resident applicants in some cases. I look
forward to discussing this element of the change further.

(vi) Add section 21 which grants regulation-making authority:

I am not convinced of the necessity for regulation-making
authority as it provides an opportunity to deviate from any

uniformity. However, this is a matter that should be given fur-
ther consideration.

CONCLUSIONS:

As you can see from the above comments, we differ on a number of
the proposed amendments to the Uniform Custody Jurisdiction and
Enforcement Act. 1 believe that the goal you seek to achieve may be
accomplished by making fewer amendments to both the Uniform Cus-

tody Jurisdiction and Enforcement Act and the Uniform Maintenance
and Custody Enforcement Act.

You have obviously spent a great deal of time and thought preparing
the set of proposals and I would like to be able to give these matters
further consideration. Perhaps, if you have no objection, I could pro-
vide a responding set of amendments to both the Uniform Custody

Jurisdiction and Enforcement Act and the Uniform Maintenance and
Custody Enforcement Act.

Given our difference of opinion, it is my recommendation that your
proposed amendment and our comments on them be the subject of a
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progress report in Winnipeg, rather than the subject of actual amend-
ments. The amending process could be deferred to 1987. This would

give us approximately one year to hone the proposed amendments to
both Uniform Acts.
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PROPOSED AMENDMENTS TO THE
UNIFORM FAMILY SUPPORT ACT

~ At the 1985 meeting of the Uniform Law Conference, the Conference
adopted the Uniform Maintenance and Custody Enforcement Act (Ap-
pendix J to the 1985 Proceedings). One of the features of the Act is that
it spells out a number of enforcement mechanisms. Several of these
mechanisms had previously existed in the Uniform Family Suppport
Act. In order to avoid duplication and possible inconsistency, Ontario
undertook to advise the Conference of the consequential amendments
that would be necessary to the Uniform Family Support Act.

Section 10 of the Uniform Family Support Act provides for an order

restraining the disposition or wasting of assets. The order is available in
three circumstances:

1. Inorpendingan application under section 5 of the Act (applica-

tion for support). No amendment is recommended to this por-
tion of the provision.

2. Inor pending an appearance to a notice under section 17 of the
Act (judgment debtor examination). Section 14 of the Uniform
Maintenance and Custody Enforcement Act now provides for
the making of a similar restraining order once an order for
support has been made, so this aspect of section 10 of the
Uniform Family Support Act is no longer necessary.

3. Wherean order for support has been made. As indicated above,
this situation is now covered by section 14 of the Uniform
Maintenance and Custody Enforcement Act.

Subsection 14(1) of the Uniform Support Act permits a court to order
a person to provide information for the purpose of bringing an applica-
tion under the Act or for the purpose of enforcing a support order.
Section 6 of the Uniform Maintenance and Custody Enforcement Act
now performs this function in so far as it relates to the enforcing of
orders. Accordingly, it is proposed that subsection 14(1) of the Uniform
Support Act be revised so that it relates only to information needed for
the purpose of bringing an application under the Act.

Subsection 15(1) of the Uniform Family Support Act permits a court
to order an employer to provide information relating to a person’s
income. One of the circumstances where this order can be made is where
a proceeding is brought under section 17 of the Act (judgment debtor
examination). It is proposed that section 17 be deleted (see below), so
this aspect of subsection 15(1) is no longer necessary.
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Section 17 of the Uniform Family Support Act provides for the
examination of the debtor as a means of enforcing a support order that
is in default. Section 13 of the Uniform Maintenance and Custody
Enforcement Act now deals with this procedure.

Section 18 of the Unif orm Family Support Act permits a debtor to be
imprisoned if he or she is in default in the payment of a support order.
This possibility is now covered by clauses 13(5)(g) and (h) of the Uni-
form Maintenance and Custody Enforcement Act.

Subsections 19(1) and (2) of the Unif orm Family Support Act provide
for the attachment of a debtor’s wages as a means of enforcing an order.
Sections 8 and 9 of the Uniform Maintenance and Custody Enforce-

ment Act now deal extensively with the use of garnishment as an
enforcement mechanism.

Subsection 19(3) of the Uniform Family Support Act deals with the
priority of an attachment order. Section 17 of the Uniform Maintenance

and Custody Enforcement Act now deals more generally with the
priority issue.

Section 20 of the Uniform Family Support Act permitsthe courtina
judgment debtor examination to order the debtor to give security for the
payment of support. Clause 13(5)(d) of the Uniform Maintenance and
Custody Enforcement Act now provides this authority.

Section 21 of the Uniform Family Support Act provides that an
attachment order or other process used to enforce a support order may
be issued against the Crown. Subsection 1(3) of the Uniform Mainte-
nance and Custody Enforcement Act provides that the Crown is bound

by all the provisions of the Act, including those that relate to garnish-
ment.

AMENDMENTS TO THE
UNIFORM FAMILY SUPPORT ACT

1. Section 10 of the Uniform Family Support Act is
amended by striking out “or appearance to a notice under
section 17 or where an order for support has been made” in

the first and second lines and by striking out “or order” in
the last line.

2. Subsection 14(1) of the said Act is repealed and the
following substituted therefor:

Access to records (1) Where it appears to a court that, for the purpose of
bringing an application under this Act, the proposed appli-
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cant has need to learn or confirm the name and address of
the employer or the whereabouts of the proposed respon-
dent, the court may order any person or public agency to
provide the court with such particulars thereof as are con-
tained in the recordsin its custody or control and the person
or agency shall provide to the court such particulars as it is
able to provide.

3. Subsection 15(1) is repealed and the following substi-
tuted therefor:

(1) Inanapplication under section 5, 11 or 12, the court
may order the employer of a party to the application to make
a written return to the court showing the wages or other
remuneration resulting from the employment of the party
over the preceding twelve months.

4. Sections 17to 21 of the said Act are repealed.
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REPORT OF THE LAW REFORM CONFERENCE OF CANADA

On Sunday, August 10th, 1986, representatives of the Law Reform
agencies met to discuss matters of mutual interest and concern. This
group is now called the Law Reform Conference of Canada.

It was a very valuable day of discussions covering the objectives and
workings of law reform agencies in general and the future programme of
the Law Reform Commission of Canada, in particular.

Considerable time was spent reviewing ways and means of better
cooperation and communication between the various agencies, as well
as their interrelationships with governments and the Uniform Law
Conference. In each of these spheres, they are desirous of working

closer with all concerned and providing the necessary research wherever
possible.

The Chairman and Chairman elect, Mr. Arthur Close, met with the
Steering Committee of the Uniform Law Conference after our meeting
and had a very profitable discussion as to how the Law Reform Confer-

ence and the Uniform Law Conference could work more closely to-
gether in the future.

Clifford H.C. Edwards, Q.C.

Chairman
August 1986
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LES REGIMES MATRIMONIAUX AU CANADA

Analyse comparative des législations provinciales

INTRODUCTION

“Dans le contexte de ’organisation patrimoniale de la famille, les
régimes matrimoniaux peuvent étre définis comme la réglementation
des relations patrimoniales & ’intérieur du mariage?’®

Lassociation de deux individus dans le mariage a une incidence
certaine sur leurs biens, car il existera obligatoirement des rapports
pécuniaires entre les époux. Pagencement de ces rapports pécuniaires
ameéne certaines questions : d’abord, doit-on régir ces rapports pécu-
niaires et comment le faire? Ensuite, doit-on soumettre les époux a
certaines régles de nature obligatoire? Et enfin, de quelle maniére
protéger la cellule familiale tout en laissant les conjoints libres d’expri-

mer leur propre choix en regard du type d’association qu’ils veulent
former?

Le but recherché par le législateur est, dans ce domaine, d’une
importance capitale dans le choix des moyens. Sans faire I’historique du
droit matrimonial canadien,® soulignons que depuis quelques années
de nombreux changements sociaux ont forcé les 1égislateurs canadiens a
envisager de nouvelles solutions.

Dans les provinces de common law, qui pronaient pour la plupart un
régime de type séparatiste qu’il serait d’ailleurs plus juste de qualifier
d’absence de régime, 1’augmentation des divorces a mis en évidence la
situation précaire du conjoint qui, du fait qu’il demeurait a la maison
(généralement I’épouse), n’accumulait que peu de biens. Cette situation
est apparue Clairement lors de 1’affaire Murdoch.® Elle s’est fait jour
aussi au Québec, alors que I’unité de gestion, caractéristique des ré-
gimes de type communautaire, entrainait une désaffection envers ces

régimes et un engouement de plus en plus prononcé pour le régime de la
séparation de biens.

Face a ces diverses difficultés et dans une optique de réforme, de
nouvelles législations ont vu le jour. En regard de ces législations,
notons que “les positions extrémes effectuent un repli”’,® c’est-a-dire
que les régimes de type séparatiste tendent a adopter des solutions de
type communautaire, alors que les régimes de type communautaire
cherchent davantage a s’enligner sur des parameétres de type séparatiste.
Ainsi on peut percevoir un rapprochemente entre les deux grands types
de régime; ce rapprochement vise & permettre aux diverses législations
de mieux coller & la nouvelle réalité familiale et sociale.
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Le but de cette étude est donc de voir de quelle maniére s’est effectuée
ce rapprochement et quelles sont les différences qui existent encore
malgré cela entre les diverses 1égislations canadiennes.

Organisation générale de I’étude

Voici la liste des lois que nous allons principalement examiner (cf.
Annexe 2 - Table comparatif) :*

- CODE CIVIL DU QUEBEC .

- THE FAMILY LAW REFORM ACT, S.0, 1978, c. 2 (Ont.)**

- THE FAMILY RELATIONS ACT, R.S.B.C. 1979, c. 121 (C.-B.)

- THE MATRIMONIAL PROPERTY ACT, S.A. 1978, c. 20 (Alb.)

- THE MARITAL PROPERTY ACT, S.M, 1978, ¢ 24 - Cap. M45
(Man.)

- THE MATRIMONIAL PROPERTY ACT, S.S. 1979, c. M-61
(Sask.)

- THE FAMILY LAW REFORM ACT, S.P.E.I. 1978, ¢c. 6 (I.P.E.)

- THE MATRIMONIAL PROPERTY ACT, §.N.S. 1980, c. 9(N.E.)

- THEMARITAL PROPERTY ACT, S.N.B. 1980, c. 9(N.B.)

- THE MATRIMONIAL PROPERTY ACT, S. Nfld. 1979, c. 32 (T.-
N.)

- THE MATRIMONIAL PROPERTY ORDINANCE, R.O.N.W.T.
1974 c. M-7 (T.N.O.)

- THE MATRIMONIAL PROPERTY ORDINANCE, R.O.Y.T. 1979
(2nd) c. 11 (Yukon)

Notre étude se veut comparative; il ne s’agit donc pas d’une analyse
détaillée de chacune des lois concernées, mais bien davantage d’un
travail de synthése. Nous tenterons de cerner les points convergents et
divergents qui existent entre ce diverses législations, Il faut souligner
que le Québec, étant la seule province de tradition civiliste, occupera
une place particuliére dans notre travail . ***

Ce travail comportera six chapitres, so0it : les notations de base (cha-
pitre 1), les régimes primaires (chapitre 2), les contrats familiaux (chapi-

* Les articles cités au texte se référent aux lois énumérées; au cas contraire la loi sera
clairement identifiée.

** Le texte ne tient pas compte du projet de loi 1 déposé le 4 juin 1985 devant

' Assemblée législative de I’Ontario, intitulé An Act {0 revise the Family Law Reform
Act

*** Cetravailn’étudiera que le régime légal actuel au Québec, soit la société d’acquéts. I1
fait dong abstraction du régime de la communauté de biens qui était le régime 1égal

jusqu’au presmier juillet 1970 et qui est encore le régime matrimonial de beaucoup de
couples mariés qui vivent au Québec.
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tre 3), les régimes de partage (chapitre 4), la dissolution et la liquidation
de régime (chapitre 5) et les conflits de lois (chapitre 6).

Chaque chapitre étudiera les diverses dispositions dans une optique
de droit comparé, et nous verrons aussi de quelle maniére les tribunaux
ont interprété ces dispositions. Pattention sera principalement portée
sur les régimes secondaires, dit de partage, puisqu’ils agissent princi-
palement au moment de la dislocation de la famille. Mais nous ex-
aminerons aussi de quelle facon chacune des législations vise a protéger

la famille et comment elle lui assure une base de fonctionnement déter-
minée (régime primaire).

Afin de faciliter la consultation, un tableau se trouvant en annexe

(Annexe 2) présente, pour chaque rubrique de travail, les dispositions
concernées dans chacune deslois.

En conclusion, nous exposerons les grandes lignes ressortant d’une
telle étude comparative; de plus, pour faire suite & cette conclusion,
PAnnexe 1 présentera des commentaires concernant les questions de
politique législative pour ’uniformisation et discutant de 1’optique
d’un futur projet de loi uniforme en matiére de régimes de biens.

CHAPITRE 1. LES NOTIONS DE BASE

Les lois soumises traitant de notions communes ou du moins sembla-
bles, plusieurs terms seront fréquemment discutés. Ils doivent donc
obligatoirement &tre définis; ce sont les termes conjoint, bien familial
(au Québec, on rencontrera plut6t les termes acquét et propre), contrat
familial et enfin résidence familiale (ou foyer conjugal).

1.1 LES CONJOINTS
Qu’englobe ce terme?

Cette notion rejoint le cadre d’application de la loi : & qui s’appli-
quent ces diverses législations?

1.1.1 La regle générale : un mariage valide
A. QUEBEC

Au Québec, les régles concernant la société d’acquéts s’applique a
tous les époux qui n’ont rédigé aucun contrat de mariage (art. 464), ainsi
qu’a tous ceux qui ont choisi la société d’acquéts comme régime matri-
monial. Il faut évidemment que le mariage soit valide (arts 410 et ss.) et

qu’il n’ait fait I’objet d’aucun jugement en séparation de corps ou en
divorce.
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Toutefois, un mariage déclaré nul produira des effets civils (art. 432);
de ce fait, les époux pourront demander la liquidation de leur régime
matrimonial comme si celui-ci avait réellement existé. Cette régle ne
s’applique pas lorsque les époux étaient de mauvaise foi (art. 433).

B. LES PROVINCES DE COMMON LAW

Les législations de partage de biens touchent principalement les
personnes mariées, dont le mariage est valide et n’a pas fait I’objet d’un
jugement de séparation, de divorce ou d’annulation.

Quant aux personnes dont le mariage est nul de nullité absolue, ils
sont couverts par la loi s’il se sont épousés de bonne foi et qu’ils ont
cohabité durant une certaine période de temps (généralement 1 an).

Certaines législations permettent aux personnes dont le mariage est
dissous (“former spouse’’) d’utiliser les dispositions delaloi. I1s’agit de
I’Alberta [art. 1(e)], du Yukon [art. 2(1)] et de la Colombie-Britannique
fart. 1], cette derniére ne le faisant cependant que dans une optique

particuliére, celle d’exiger le respect d’'une ordonnance déja rendue ou
de la faire modifier.

1.1.2 Le cas des concubins

Les concubins (“common law spouses’) sont-ils inclus dans la défini-
tion conjoint?

A. AU QUEBEC

Au Québec, le législateur a choisi de ne soumettre les concubins a
aucune regle particuliére; le nouveau Code civil du Québec est donc

silencieux a leur sujet. Ceux-ci peuvent néanmoins conclure des en-
tentes régissant leur union.

Donc, “jusqu’a maintenant, le législateur québécois ne s’est pas
engagé dans la voie de la définition de droits et obligations découlant de

I’union libre, laissant les intéressés définir eux-mémes les conséquences
qu’ils souhaitent”.®

B. LES PROVINCES DE COMMON LAW

Seules trois législations font spécifiquement mention du cas des
concubins, mais en les excluant des dispositions touchant le partage des
biens. Ce sont les lois de I’Ontario (art. 14) et de la Colombie-Britanni-
que (art. 1) et une ordonnance du Yukon (art. 30.6(1) AN ORDI-
NANCE TO AMEND THE MATRIMONIAL PROPERTY
ORDINANCE (6)]. Les législations de I’Ontario et du Yukon ne tou-
chent les concubins qu’au chapitre de ’obligation alimentaire.
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Les concubins sont soumis a certaines exigences avant d’étre admis a
se prévaloir des dispositions les concernant; ainsi les différentes législa-
tions requiérent que la cohabitation ait duré une certaine période de
temps (cinq ans selon la loi de ’Ontario et deux ans selon celle de la
Colombie-Britannique ou que la relation puisse étre qualifiée de “rela-
tivement stable” (ordonnance du Yukon), ou encore que, méme si les
critéres précédents ne sont pas respectés, un enfant soit né de I’union.

Donc, les concubins ne sont touchés que fort partiellement par les
nouvelles lois et pas du tout par les régimes de partage de biens; régle
générale, ils demeurent couverts par les anciennes régles (par exemple,
les notions de “constructive trust” et de “resulting trust”).

Toutefois, I’optique este différente lorsque les concubins ont rédigé
un accord de cohabitation; dans ce cas, quelques législations leur
accordent désormais des droits. I1s’agit deslégislations de 1’Ontario, du
Nouveau-Brunswick, de I’Ile-du-Prince-Edouard et de Terre-Neuve,
ainsi que I’ordonnance du Yukon. Ces lois “tiennent compte de I’union
libre et en font découler des effets juridiques dans la mesure ol une
convention a €té conclue entre les concubins”.® Nous examinerons ce

point de fagon plus détaillée dans le chapitre traitant des contrats
familiaux (voir chapitre no 3).

1.1.3 Le cas du conjoint survivant

Certaines législations prévoient le cas du conjoint survivant; toute-
fois elles ne le font pas toutes dans une méme perspective.

A. AU QUEBEC

AuQuébec, les déces est une cause de dissolution derégime(art.497).
Toutefois, dans certains cas, le conjoint survivant aura un choix a faire
entre les avantages que lui procurent son régime matrimonial et ses
droits dans la succession (art. 624 C.c.B.-C.). Ce choix devra étre fait a

Poccasion d’une succession légale et lorsque le conjoint survivant vient
en concurrence avec d’autres héritiers.

B. LES PROVINCES DE COMMON LAW

Dans les provinces de common law, certaines lois comprennent le
déces au nombre des causes autorisant soit une demande de partage de
biens, soit la reconnaissance du droit au partage. Il s’agit des 1égisla-

tions de Terre-Neuve [art. 2(1)(e)], de la Nouvelle-Ecosse [art. 2(1)(g)] et
du Nouveau-Brunswick [art. 4(1)].

Cette derniére législation autorise également [art. 5(2)] le conjoint
survivant a utiliser les dispositions du partage si une demande & cet effet
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a été faite avant le déces; elle prévoit donc la poursuite des procédures de
partage au cas ol il y aurait décés de 'un des conjoints durant cette
période. Cette régle vaut aussi dans d’autres législations, telles celles de
la Saskatchewan {art. 2(k)(iii)], de I’Ontario [art. 4(3)] et du Yukon [art.
19(2)].

Les autres lois ne font aucunement mention du conjoint survivant. I}
faut sans doute alors considérer que les régles successorales des prov-
inces de common law contiennent des mesures de protection du conjoint
survivant et des enfants du défunt suffisantes. Ainsi, ces derniers étant
amenés a recevoir une part des biens du de cujus par le mécanisme de la
créance alimentaire, les législateurs ont peut-€tre jugé inutile que se
fasse également un partage des biens familiaux au moment du déces, ce

processus de partage étant primordialement établi pour éviter que ne se
produisent des injustices entre les époux.

1.2 LES BIENS FAMILIAUX (“FAMILY ASSETS”), LES
ACQUETS ETLES PROPRES

On retrouve, quelle qu’en soit la désignation, deux types de biens
sous toutes les 1égislations : les biens qui pourront étre partagés entre les
époux au moment de la rupture du mariage et ceux qui demeureront
propres aux époux et qui ne seront pas sujets a partage.

A. AU QUEBEC

Au Québec, on parle de bien acquét et de bien propre. Le critére
principal de qualification est le mode “d’acquisition” des biens; ainsi le
terme “acquét” désigne généralement un bien acquis durant le mariage
(art. 481), alors que les biens propres comprennent les biens acquis

avant le mariage, ainsi que ceux obtenus par legs ou donations (voir arts
482 et ss.).

Tous les biens non spécifiquement stipulés propres par la loi sont des
biens acquéts (art. 481).

Les biens acquéts seront partagés également entre les époux au mo-
ment de la dissolution du régime, alors que les biens propres de-
meureront entre les mains de I’époux les possédant.

B. LES PROVINCES DE COMMON LAW

Dans ces provinces, on distingue désormais entre les biens familiaux
et les autres catégories de biens. Cette qualification est a la base des

nouveaux systémes de partage, puisque seuls les biens familiaux seront
sujets a partage lorsqu’il y aura rupture du mariage.
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Un bien familial est un bien meuble o1 immeuble appartenant a ’un
ou a I’autre des conjoints et possédant un caractere dit *familial”. Cette
qualification se fait & 1’aide de certains critéres détermings par la loi.*
En plus des critéres de base, certaines 1égislations comprennent une liste
non-exhaustive de ce que les biens familiaux peuvent comprendre. C’est
le cas pour I’Ontario (art. 3), le Nouveau-Brunswick {art. 1(a)], I’Ile-du-
Prince-Edouard [art. 4(a)], le Manitoba {art. 1{1)(d)(i)] et enfin le
Yukon [art. 5(1)]. Dans la province de Terre-Neuve, les biens sont
présumés familiaux, sauf exceptions [art. 16(b)].

Les “biens commerciaux” sont une autre catégorie de biens que ’on
retrouve fréguemment dans les 1égislations de common law; ils se
différencient des biens familiaux du fait qu’ils ne sont pas toujours
sujets 4 partage, lls sont parfois définis sous une forme générale,
parfois inclus dans la définition des biens familiaux, et parfois exclus de
cette définition, c’est-a-dire définis de fagon négative comme n’étant
pas des biens familiaux (voir, par exemple, I’article 1(1)(b) de 1a loi
manitobaine). Certaines 1égislations ne font pas la distinction entre les

biens familiaux et commerciaux; ce sont celles de 1’Alberta et de la
Saskatchewan.

1.3 LA RESIDENCE FAMILIALE (OU LE FOYER CONJUGAL)

De fagon générale, on peut définir la résidence familiale comme étant
le bien 4 I’égard duquel I’un des époux est titulaire d’un droit (Ja nature
de ce droit varie selon la province) et qui est utilisé comme résidence de
la famille, 11 y a donc deux critéres de définition.

A, AU QUEBEC

Le Code civil du Québec ne donne pas de définition spécifique de la
résidence familiale, tontefois la terminologie employée étant celle de
résidence principale de 1a famille, on indique par le fait méme qu’il ne
peut y en avoir qu'une seule, Les résidences secondaires, tel le chalet,
sont donc exclues de la définition. Il faut, de plus, que Ia résidence serve

al’usage dela famille, ce groupe comprenant généralement un pére, une
mere et des enfants.

Lanotion touche deux aspects particuliers, soit celledu bail et celle de
la propriété. En effet, la résidence peut-étre louée, ou elle peut-étre la
propriété de I’un des époux. Dans ce dernier cas, il peut s’agir soit d’un
immeuble de cing logements et plus, soit d’un immeuble de moins de

*Nous verrons dans uneautrerubrique (no 4.1.1) les critéres de qualification qui permet-
tent de déterminer qu’un bien est familial ou autre.
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cinq logements. Il peut donc étre question autant d’un droit réel (droit
de propriété) que d’un droit personnel (droit au bail).

B. LES PROVINCES DE COMMON LAW

Dans la majorité des cas, la résidence familiale est incluse dans la
définition de bien familial, c’est-a-dire que par sa nature méme, elle est

considérée comme étant un bien familial.® La Colombie-Britannique,
quant a elle, ne définit pas spécifiquement le terme dans sa législation.

Quel type de droit ’époux doit-il détenir dans la propriété afin que
celle-ci puisse étre qualifiée de résidence familiale? A Terre-Neuve, il
doit s’agir d’un droit de propriété dans I’immeuble, alors qu’en Alberta
et en Colombie-Britannique, il peut s’agir autant d’un droit au bail que
d’un droit de propriété. Les autres provinces sont moins rigides sur ce
point. Ainsi, en Ontario, a I’Ile-du-Prince-Edouard, au Manitoba, en
Saskatchewan, en Nouvelle-Ecosse et au Nouveau-Brunswick, il suffit
que I’époux possede un “intérét” dans le bien afin que celui-ci puisse
étre qualifié de résidence familiale. De plus, dans plusieurs provinces,®
les droits dans le bien peuvent &tre détenus par une personne morale
sans que cela change la nature du bien.

Généralement, seule la portion de terrain utilisée comme résidence
familiale est incluse dans la définition, c’est-a-dire que seulela partie du
bien dont la famille fait réellement usage dans un but familial et qui est
raisonnablement nécessaire a la jouissance des lieux pourra étre quali-
fiée de résidence familiale. Ainsi, ne sera pas incluse dans la définition,
la partie de I’immeuble que 'un des époux utilise comme commerce.

Il est possible d’avoir plus d’une résidence familiale, sauf au Mani-
toba ol la législation ne mentionne pas spécifiquement cette possibilité.

1.4 LE CONTRAT FAMILIAL (OU “DOMESTIC CONTRACT”)

Le contrat familial peut se définir comme une entente entre les
conjoints afin de réglementer leurs rapports patrimoniaux. Il peut
emprunter diverses formes suivants les législations; il peut s’agir d’un
contrat de mariage (qui s’apparente a celui que I’on connait au Québec),

d’un accord de cohabitation, d’un accord de séparation ou d’un accord
de paternité.

Cette terminologie est spécifique aux provinces de common law. Il ne
faut donc pas confondre le terme général de “contrat familial” avec
I’expression “contrat de mariage” couramment utilisée au Québec pour
désigner une convention relative au choix du régime matrimonial ou a
une modification de régime matrimonial. Comme on le voit, le contrat
familial a une portée plus vaste et peut englober le contrat de mariage;
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c’est pourquoi, pour les fins du texte, le contrat de mariage et la
demande conjointe en séparation de corps tel que nous les connaissons

au Québec, se retrouveront sous la rubrique générale de contrat famil-
ial.

CHAPITRE 2. LES REGIMES PRIMAIRES : ELEMENTS DES
REGIMES MATRIMONIAUX VISANT A
PROTEGER LA FAMILLE

Il existe deux grands principes qui sous-tendent la réforme des ré-
gimes de biens entre époux au Canada : 1’égalité des personnes qui
forment le couple (régime primaire) et la liberté dans le choix de
I’organisation de leur union (régime secondaire).

Nous allons d’abord voir de quelle maniére s’organise le premier de
ces principes et comment les législateurs tentent d’élaborer des régles de
base minimales qui assurent une certaine stabilité a la famille.

Les différentes législations des provinces de common law visent
principalement le moment de la dissolution du mariage, mis a part le cas
trés particulier de la résidence familiale. C’est un choix des législateurs
de ne pas étre “interventionnistes” durant le mariage afin de ne pas
toucher la capacité des époux et leur indépendance.

Au Québec, par contre, depuis I’avénement du nouveau Code civil,
un régime primaire obligatoire (arts 440 et ss.) s’impose a tous le époux
et régle une partie de leurs rapports patrimoniaux. Les époux ne peu-
vent en aucune maniére déroger a ces dispositions (art. 440).

2.1 LEPRINCIPE : ’EGALITE DES EPOUX AU SEINDE LA

FAMILLE ET LA DIRECTION COLLEGIALEDE LA
FAMILLE

Un point commun ressort des différentes législations canadiennes :

elles ont toutes pour but d’assurer 1’égalité des conjoints au sein de la
famille.

A. AU QUEBEC

Au Québec, le principe de 1’égalité des époux se retrouve au chapitre
sixieéme, Des effets du mariage. L article 441 énonce :

“Les époux ont, en mariage, les mémes droits et les mé-
mes obligations?’

De plus, ’article 443 énonce que les époux assument de concert la

direction morale et matérielle de la famille, de mé&me qu’ils exercent
ensemble I’autorité parentale.
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B. LES PROVINCES DE COMMON LAW

Dans les provinces de common law, le principe est parfois énoncé au
préambule de la loi; c’est le cas pour les lois de I’Ontario, du Manitoba

et de 1a Nouvelle-Ecosse. De plus, la loi ontarienne réitére ce principe a
I’article 4(5) :

“Child care, household management and financial provi-
sion are the joint responsibilities of the spouses:’

D’autres législations parlent d’égalité des époux dans un cadre plus
particulier, moins général. Ainsi la loi de la Saskatchewan traite du but

delaloi au chapitre de la distribution des biens matrimoniaux; I’article
201’énonce ainsi :

“The purpose of this Act, and in particular of this Part, is
to recognize that child care, household management and
financial provision are the joint and mutual responsibilities
of spouses and that inherent in the marital relationship there
is joint contribution, whether financial or otherwise, . . 7’

et cette égalité des époux au sein du mariage autorise le 1égislateur a
diviser les biens familiaux de facon égale entre les deux conjoints au
moment de la dissolution du lien matrimonial.

D’autres provinces énoncent aussi le principe de 1’égalité des époux
dans leurs lois; citons le Nouveau-Brunswick (art. 2), 1‘Ile-du-Prince-
Edouard [art. 5(7)], Terre-Neuve (art. 17) et le Yukon [art. 6(1)].

En conclusion, soulignons que quel que soit le cadre ot on I’invoque ou
la maniere dont on I’illustre, le principe de 1’égalité des €poux est a la

lecture des diverses législations, le but premier du législateur et sa
grande préoccupation.

2.2 LES DROITS ET OBLIGATIONS DES EPOUX
2.2.1 La contribution aux besoins de la famille

2.2.1.1 Le principe

Il semble assez clairement établi que les époux doivent subvenir a
leurs besoins respectifs et a ceux de leur famille.

Lorsque ’on traite de contribution aux charges du ménage, deux
facteurs 