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la Justice, 1200 Route de l'Eglise, Sainte-Foy GlV 4Ml 

(C.L. S.) 
MARIE-JOSEE LoNGTIN, Directrice de la legislation ministerielle, 

Direction generale des Affaires legislatives, Ministere de Ia 
Justice, 1200 Route de l'Eglise, Sainte-Foy G 1 V 4Ml (U.L.S.) 

MICHEL PAQUETTE, Direction de la recherche, Ministere de la 
Justice, 1200 Route de l'Eglise, Sainte-Foy GlV 4Ml (U.L.S.) 

Saskatchewan: 

SILASHALYK, Q.C. ,  Halyk, Brent, Covell, Barristers&Solicitors, 
#202, 416- 21st Street, East, Saskatoon S7K OC2 (C.L.S.) 

14 



UNIFORM LAW CONFERENCE OF CANADA 

KEN HODGES, Director of Research, Law Reform Commission of 
Saskatchewan, Sturdy-Stone Centr� , 122 - 3rd Avenue North, 
Saskatoon S7K 2H6 (UL .  S .) 

GEORGINA JACKSON, Master of Titles/Director, Property Regis
tration Branch, Department of Justice, 1874 Scarth Street, 
Regina S4P 3V7 (UL .S .) 

SERGE KUJAWA, Q.C. ,  Associate Deputy Minister and General 
Counsel - Criminal Law, Department of Justice, 1874 Scarth 
Street, Regina S4P 3V7 (C .L . S .) 

BONNIE OZIRNY, Senior Legislative Crown Counsel, Legislative 
Drafting Branch, Department of Justice, 1874 Scarth Street, 
Regina S4P 3V7 (L.D.S. & UL .S .) 

C.  RICHARD QUINNEY, Q.C., Director of Prosecutors, Public 

Prosecutions Division, Department of Justice, 1874 Scarth 
Street, Regina S4P 3V7 (C .L .S.) 

MERRILEE RASMUSSEN, Legislative Counsel and Law Clerk , 
Room 105, Legislative Building, Regina S4S OB3 (L . D .S .  & 
UL.S.) 

ROD J. RATH, Rath, Oledzki, Johnson, Hart , Barristers & Solici
tors, 302 - 1853 Hamilton Street, Regina S4P 2C1 (U.L.S.) 

LoRELLE ScHOENFELD. Crown Solicitor, Legislative Services ,  
Department of  Justice, 1874 Scarth Street, Regina S4P 3V7 
(UL.S .) 

CAROL SNELL, Crown Prosecutor, Public Prosecutions Division, 
Department of Justice, 1874 Scarth Street, Regina S4P 3V7 
(C .L .S .) 
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DELEGATES EX OFFICIO 

1986 Annual Meeting 

Attorney Genera/ for Alberta: HON. JAMES D. HoRSMAN, Q.C. 

Attorney General of British Columbia: HON. BRIAN R. D. SMITH, 

Q.C. 
Minister of Justice and Attorney General of Canada: HoN. RAY HNA-

TYSHYN, P.C., M.P. 

Attorney General of Manitoba: HON. ROLAND PENNER, Q.C. 

A ttorney General of New Brunswick: HoN. DAVID R. CLARK, Q.C. 
Minister of Justice and Attorney General of Newfoundland: HON. 

LYNN VERGE, Q.C. 

Attorney General of Nova Scotia: HON. RONALD C. GIFFIN, Q.C. 
Attorney General of Ontario: HoN. IAN G. ScOTT ,  Q.C. 

· 
Minister of Justice and Attorney General of Prince Edward Island: 

HON. WAYNE D. CHEVERIE, Q.C. 

Minister of Justice of Quebec: HoN. HERBERT MARX 

Minister of Justice and Attorney Genera/ for Saskatchewan: HON. SID 

.. DUTCHAK 

Minister of Justice of  the Yukon: HON. ROGER KIMMERLY 
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HISTORICAL NOfE 

More than sixty-seven years have passed since the Canadian Bar 
Association recommended that each provincial government provide for 
the appointment of commissioners to attend conferences organized for 
the purpose of promoting uniformity of legislation in the provinces. 

The recommendation of the Canadian Bar Association was based · 
upon, first, the realization that it was not organized in a way that it 
could prepare proposals in a legislative form that would be attractive to 
provincial governments , and second, observation of the National Con
ference of Commissioners on Uniform State Laws, which had met 
annually in the United States since 1892 (and still does) to prepare model 
and uniform statutes. The subsequent adoption by many ofthe state 
legislatures of these Acts has resulted in a substantial degree of uniform
ity of legislation throughout the United States, particularly in the field 
of commercial law. 

The Canadian Bar Associaton's idea was soon implemented by most 
provincial governments and later by the others .  The first meeting of 
commissioners appointed under the authority of provincial statutes or 
by executive action in those provinces where no provision was made by 
statute took place in Montreal on September 2nd, 1918, and there the 
Conference of Commissioners on Uniformity of Laws throughout Can
ada was organized. In the following year the Conference changed its 
name to the Conference of Commissioners on Uniformity of Legisla
tion in Canada and in 1974 adopted its present name. 

Although work was done on the preparation of a constitution for the 
Conference in 1918-19 and in 1944 and was discussed in 1960-61 and 
again in 1974, the decision on each occasion was to carry on without the 
strictures and limitations that would have been the inevitable result of 
the adoption of a formal written constitution. 

Since the organization meeting in 1918 the Conference has met 
during the week preceding the annual meeting of the Canadian Bar 
Association, and, with a few exceptions, at or near the same place. The 
following is a list of the dates and places of the meetings of the 
Conference: 

1918. Sept. 2-4, Montreal. 
1919 Aug. 26-29, Winnipeg 
1920. Aug 30, 31, Sept 1-3, Ottawa 
1921 Sept 2, 3, 5-8, Ottawa. 
1922. Aug. 11, 12, 14-16, Vancouver. 
1923. Aug. 30, 31, Sept 1, 3-5, Montreal. 
1924. July 2-5, Quebec 
1925 Aug 21, 22, 24, 25, Winnipeg 
1926. Aug. 27, 28, 30, 31, Saint John. 
1927. Aug. 19, 20, 22, 23, lbronto. 
1928 Aug. 23-25,27,28, Regina. 

1929. Aug. 30, 31, Sept 2-4, Quebec. 
1930 Aug. 11-14, Toronto 
1931. Aug. 27-29, 31, Sept. 1, Murray Bay. 
1932 Aug 25-27,29, Calgary. 
1933 Aug. 24-26, 28, 29, Ottawa. 
1934. Aug 30, 31, Sept. 1-4, Montreal 
1935. Aug 22-24, 26, 27, Winnipeg. 
1936 Aug. 13-15, 17, 18, Halifax 
1937.Aug.l2-14,16, 17,lbronto. 
1938. Aug 11-13, 15, 16, Vancouver. 
1939 Aug. 10-12, 14, 15, Quebec. 
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1941 Sept. 5, 6, 8-10, Thronto 
1942. Aug 18-22, Windsor. 
1943. Aug. 19-21, 23, 24, Winnipeg 
1944. Aug 24-26, 28, 29, Niagara Falls. 
1945. Aug 23-25,27,28, Montreal 
1946. Aug 22-24,26, 27, Winnipeg 
1947 Aug. 28-30, Sept I, 2, Ottawa 
1948. Aug 24-28, Montreal. 
1949. Aug 23-27, Calgary 
1950 Sept. 12-16, Washington, D C 
1951. Sept 4-8, Toronto 
1952 Aug 26-30, Victoria. 
1953. Sept. 1-5, Quebec. 
1954. Aug 24-28, Winnipeg. 
1955. Aug. 23-27, Ottawa. 
1956. Aug 28-Sept. 1, Montreal. 
1957. Aug 27-31, Calgary. 
1958. Sept. 2-6, Niagara Falls 
1959 Aug 25-29, Victoria. 
1960. Aug. 30-Sept. 3, Quebec 
1961. Aug. 21-25, Regina. 
1962 Aug. 20-24, Saint John 
1963 Aug. 26-29, Edmonton 

1964. Aug. 24-28, Montreal 
1965. Aug. 23-27, Niagara Falls. 
1966. Aug. 22-26, Minaki 
1967. Aug 28-Sept I, St. John's 
1968. Aug. 26-30, Vancouver 
1969. Aug. 25-29, Ottawa. 
1970, Aug. 24-28, Charlottetown 
1971. Aug. 23-27, Jasper. 
1972. Aug. 21-25, Lac Beauport. 
1973. Aug. 20-24, Victoria. 
1974. Aug. 19-23, Minaki 
1975 Aug 18-22, Halifax. 
1976. Aug. 19-27, Yellowknife. 
1977 Aug 18-27, St Andrews 
1978 Aug 17-26, St. John's. 
1979 Aug 16-25, Saskatoon 
1980 Aug. 14-23, Charlottetown. 
1981. Aug. 20-29, Whitehorse 
1982 Aug. 19-28, Montebello 
1983. Aug. 18-27, Quebec. 
1984. Aug 18-24, Calgary 
1985 Aug 9-16, Halifax. 
1986. Aug. 8-15, Winnipeg. 

Because of travel and hotel restrictions due to war conditions, the 
annual meeting of the Canadian Bar Association scheduled to be held in 
Ottawa in 1940 was cancelled and for the same reasons no meeting of the · 
Conference was held in that year. In 1941 both the Canadian Bar 
Association and the Conference held meetings , but in 1942 the Cana
dian Bar Association cancelled its meeting which was scheduled to be 
held in Windsor. The Conference, however, proceeded with its meeting. 
This meeting was significant in that the National Conference of Com
missioners on Uniform State Laws in the United States was holding its 
annual meeting at the same time in Detroit which enabled several joint 
sessions to be held of the members of both conferences. 

While it is quite true that the Conference is a completely independent 
organization that is answerable to no government or other authority, it 
does recognize and in fact fosters its kinship with the Canadian Bar 
Association. For example, one of the ways of getting a subject on the 
Conference's agenda is a request from the Association. Second, the 
Conference names two of its executives annually to represent the Con
ference on the Council of the Bar Association. And third, the honorary 
president of the Conference each year makes a statement on its current 
activities to the Bar Association's annual meeting. 

Since 1935 the Government of Canada has sent representatives annu
ally to the meetings of the Conference and although the Province of 
Quebec was represented at the organization meeting in 1918, representa
tion from that province was spasmodic until1942. Since then, however, 
representatives of the Bar of Quebec have attend�d each year, with the 
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addition since 1946 of one or more delegates appointed by the Govern
ment of Quebec. 

In 1950 the then newly-formed Province of Newfoundland joined the 
Conference and named delegates to take part in the work of the Confer
ence. 

Since the 1963 meeting the representation has been further enlarged 
by the attendance of representatives of the Northwest Territories and the 
Yukon Territory. 

In most provinces statutes have been providing for grants towards the 
general expenses of the Conference and the expenses of the delegates .  In 
the case of those jurisdictions where no legislative action has been 
taken, representatives are appointed and expenses provided for by order 
of the executive. The members of the Conference do not receive remu
neration for their services. Generally speaking, the appointees to the 
Conference are representative of the bench, governmental law depart
ments , faculties of law schools, the practising profession and, in recent 
years, law reform commissions 

·
and similar bodies. · 

· 

The appointment of delegates by a government does not of course 
have any binding effect upon the government which may or may not, as 
it wishes, act upon any of the recommendations of the· Conference.· · 

The primary object of the Conference is to promote uniformity of 
legislation throughout Canada or the provinces in which .unifqrmity 
may be found to be possible and advantageous. At the annual meetings 
of the Conference consideration is given to those ):>ra11.ches of the law in 
respect of which it is desirable and practi�::able to secure uniformity. 
Between meetings, the work of the Conference is carried on by corre
spondence among the members of the Executive; the Local Secretaries 
and the Executive Director, and, among the members of the ad· hoc 
committees . Matters for the consideration of the Conference may be 
brought forward by the delegates from any jurisdiction or by the Cana
dian Bar Association. 

While the chief work of the Conference has been and is to try to 
achieve uniformity in respect of subject matters .covered by existing. 
legislation, the Conference has nevertheless gone beyond this fie_ld on 
occasion and has dealt with subjects not yet covered by legislation in 
Canada which after preparation are recommended for enactment . Ex
amples of this practice are the Uniform Survivorship Act, section 39 of 
the Uniform Evidence Act dealing with · photographic records, and 
section 5 of the same Act, the effect of which is to abrogate the rule in 
Russell v. Russell, the Uniform Regulations Act, the Uniform Frus-
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trated Contracts Act, the Uniform Proceeding's Against the Crown Act, 
and the Uniform Human Tissue Gift Act. In these instances the Confer
ence felt it better to establish and recommend a uniform statute before 
any legislature dealt with the subject rather than wait until the subject 
had been legislated upon and then attempt the more difficult task of 
recommending changes to effect uniformity. 

Another innovation in the work of the Conference was the establish
ment of a section on criminallaw and procedure, following a recom
mendation of the Criminal Law Section of the Canadian Bar 
Association in 1943 .1t was pointed out that no body existed in Canada 
with the proper personnel to study and prepare in legislative form 
:recommendations for amendments to the Criminal Code and relevant 
statutes for submission to the Minister of Justice of Canada. · This 
resulted in a resolution of the Canadian Bar Association urging the 
Conference to enlarge the scope of its work to encompass this field. At· 
the 1944 meeting of the Conference a criminal law section was consti� 
tuted, to which all provinces and Canada appointed representatives. 

In 1950, the Canadian Bar Association held a joint annual meeting 
with the American Bar Association in Washington, D.C. The Confer
ence also met in Washington which gave the members a second opportu
nity of observing the proceedings of the National Conference of 
Commissioners on Uniform State Laws which was meeting in Washing
ton at the same time. It also gave the Americans an opportunity to 
attend sessions of the Canadian Conference which they did from time to 
time. 

The interest of the Canadians in the work of the Americans and vice 
versa has since been manifested on several occa,sions, notably in 1965 
when the president of the. Canadian Conference attended the annual 
meeting of the United States Conference, in 1975 when the Americans 
held their annual meeting in Quebec, and in subsequent years when the 
presidents of the two Conferences have exchanged visits to their respec
tive annual meetings . 

The most concrete example of sustained collaboration between the 
American and Canadian conferences is the Transboundary Pollution 
Reciprocal Access Act. This Act was drafted by a joint AI,llerican
Canadian Committee and recommended by both Conferences in 1982. 
That was the first time that we have joined in this sort of bilateral 
lawmaking. 

An event of singular importance in the life of this Conference oc
curred in 1968. In that year Canada became a member of The Hague 
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Conference on Private International Law whose purpose is to work for 
the unification of private international law, particularly in the fields of 
commercial law and family law. 

In short, The Hague Conference has the same general objectives at 
the international level as this Conference has within Canada. 

The Government of Canada in appointing six delegates to attend the 
1968 meeting of The Hague Conference greatly honoured this Confer
ence by requesting the latter to nominate one of its members as a 
member of the Canadian delegation. This pattern was again followed 
when this Conference was asked to nominate one of its members to 
attend the 1972, the 1976 and the 1980 meetings of The Hague Confer
ence as a member of the Canadian delegation. 

A relatively new feature of the Conference is the Legislative Drafting 
Workshop which was organized in 1968 and which is now known as the 
Legislative Drafting Section of the Conference .  It meets for two days 
preceding the annual meeting of the Conference and at the same place. 
It is attended by legislative draftsmen who as a rule aiso attend the 
annual meeting.- The section concerns itself with matters of general 
interest in the field of parliamentary draftsmanship. The section also 
deals with drafting matters that are referred to it by the Uniform Law 
Section or by the Criminal Law Section . 

One of the handicaps under which the Conference has laboured since 
its inception has been the lack of funds for legal research, the delegates 
being too busy with their regular work to undertake research in depth. 
Happily, however, this want has been met by most welcome grants in 
1974 anq succeeding years from the Government of Canada. 

A novel experience in the life of the Conference-and a most impor
tant one-occurred at the 1978 annual meeting when the Canadian 
Intergovernmental Conf�rence Secretariat brought in from Ottawa its 
first team of interpreters, translators and other specialists and provided 
its complete line of services, including instantaneous French to English 
and English to French interpretation at every sectional and plenary 
session throughout the ten days of the sittings of the Conference. 
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SPECIAL SESSIONS 

International Commercial Arbitration 

(Taken from the President's Report at the Opening Plenary Session) 

This year we had a request from the Attorneys General, as a group, to 
develop uniform legislation in the arbitration field to implement the so
called New York Convention and the United Nation's model lavv on 
arbitration. Mr. Crosbie, the then Minister of Justice, contacted the 
President of the Conference to find out whether we could draft and 
recommend a uniform Act. We had meetings in January, in February, in 
March of 1986, and by the end of June, 1986, this legislation had been 
enacted by the Government of Canada, by the Province of Nova Scotia, 
by the Province of Saskatchewan, by the Province of British Columbia 
(in a different form, but still uniform in result), the Yukon and by the . 
Northwest Thrritories, and by the Provinces of Newfoundland, New 
Brunswick, Prince Edward Island and Ontario. The Provinces of Que-

. bee, Alberta and Manitoba have introduced a Bill in their respective 
Houses to implement this uniform legislation. Every jurisdiction in ·the 
Country has either enacted that legislation or has it now b¢f()Je· its 
House. 

The Uniform International Commercial Arbitration Act with sched
ules A and B is set out in Appendix A, page 54. Anyone wishing to 
receive a copy of the documents referred to in subsection (2) of section 
14 may obtain them by writing to the Local Secretary of a jurisdiction . 
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LEGISLATIVE DRAFTING SECTION 

MINUTES 

Attendance 
Twenty-three delegates were in attendance. 

Opening 
The Section opened with the Chairman, Bruno Lalonde, presiding. 

Allan Roger acted as Vice-Chairman and Merrilee Rasmussen acted as · 
Secretary. 

Hours of Sitting 
It was agreed to sit on Friday, August 8th and Saturday, August 9th 

from 9:30 a.m. to 12:30 p.m. and from 2:00 p.m. to 5 :00 p.m. 

Recording of Deliberations 
It was agreed that the Conference Secretariat proceed with recording 

the deliberations of the meeting for the internal use of the Conference 
only. 

Adoption of Minutes 
The Minutes of the 1985 meeting of the Section were adopted subject 

to the following correction: 

The item headed "Bilingual Drafting in Ontario" appearing on 
page 26 of the 1985 Proceedings should have read as follows: 

"Bilingual Drafting in a Common Law Jurisdiction in Canada" 
Arthur Stone presented a paper on this subject to the Section. 
(Note: Mr. Stone's paper on Bilingual Drafting is published in Ap

pendix B, page 81 .) 

Nominating Committee 
Arthur Stone and Graham Walker were appointed to the Nominating 

Committee and were authorized to add other members to the Commit
tee. 

Uniform Trusts Convention Act 
The Section considered the draft Uniform lfusts Convention Act 

prepared by Allan Roger (English version) and Gerard Bertrand (French 
version). 

RESOLVED that the drafts of the Uniform Trusts Convention Act in French and 
English !,Je accepted as amended and referred to the Uniform Law Section for 
adoption. 
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Non-sexist Drafting 
The Section considered the papers presented by Don Revell and 

Cornelia Schuh and by Mary Dawson, and which are set out in Appen
dix C, page 90. 

RESOLVED that the Legislative Drafting Section adopt the following statement of 
policy: 

Sex-specific references should be avoided. 
11 convient d'eviter touts caracteris�tion sexuelle; 

that the policy be added as section 13.1 of the Canadian Legislative Drafting 
Conventions; and 
that the French version of the Conventions, when adopted, also include this policy 
statement. 

Plain Language 
The Section discussed the report of the Canadian Law Information 

Council entitled "Plain Language and the Law". 

Drafting Policy 
The Section considered the report of Deborah Meldazy with respect 

to the manner in which provinces and territories are referred to in 
Uniform Acts. 

RESOLVED that the Legislative Drafting Section adopt a policy of discontinuing 
the exclusive use of provincial terminology in Uniform Acts in favour of using 
terminology which encompasses both provinces and territories and accommodates 
their differences. 

Miscellaneous Matters of Interest to Drafters 
The Section discussed a number of matters of general interest to 

delegates. Topics covered included the following: 
- copyright in statutes 
- use of the term "individual" 
- "prescribed" vs "required" forms 
- use of legislative editors 
- new technology 

decimal numbering system 
- ''numbering" of clauses/paragraphs 
- re-use of numbers from repealed provisions 
- revision of statutes 
- methods of handling technical am�n_dments to the general statute 

law 
- relationship between Chief Legislative Counsel and legal staff 

Procedure 
The Section discussed the means by which it can most efficiently · 

fulfill its mandate to prepare drafts of Uniform Acts for adoption by the 
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Uniform Law Section with a view to enabling the Annual Meeting to be 
devoted to discussion of problem� and concerns common to delegates. 
It was suggested that when a matter comes before the Uniform Law 
Section, the Chairman of the Legislative Drafting Section would ap
point two drafters as the principal "critics'' of the drafts prepared, in 
addition to appointing a principal drafter to be responsible for preplua.:.. 

. tion of each of the French and English versions of the draft Legislation. 
The draft Acts thus prepared would be reported back to the Legislative· 
Drafting Section for formal transmission to the Uniform Law Section 
for adoption. 

Uniform Reciprocal Enforcement of Maintenance OrdersAct 
RESOLVED that the French version of the Uniform Reciprocal Enforcement of 

Maintenance Orders Act be accepted and referred to the Uniform Law Section for 
adoption. 

Uniform Intestate Succession Act 
Bruno Lalonde advised the Section that the French version of the 

Uniform Intestate Succession Act would be delayed· until standard 
terminology is developed. 

Commonwealth Conjerenc.e 
Gerard Bertrand advised the Section that he, together with· Peter 

Pagano and Allan Roger, would be attending the upcoming meeting of 
the Commonwealth Association of Legislative Counsel in Jamaica and 
would be presenting a paper on the topic of use of electronic aids in 
drafting. 

Condolences 

IL EST RESOLU de transmettre un message de sympathie a Ia famille de feu le 
Professeur Louis-Philippe Pigeon. 

· · · 

RESOLVED that a message of sympathy be sent to the family of the late Dr. Elmer 
A. Driedger. 

· 
Officers 

The Nominating Committee reported that t):1e incumbent officers be · 
carried in office. Officers for 1986-1

.
987 are: 

Close 

Bruno Lalonde - Chairman 
Allan Roger - Vice Chairman 
Merrilee Rasmussen - Secretary 

There being no further business, on motion duly made, the Section 
adjourned to meet again at the time of the next Conference or earlier at 
the call of the Chair. 
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MINUTES 

Opening of Meeting 

The meeting opened at 8 p.m. on Sunday, August 10, in the Holiday 
Inn, Downtown in Winnipeg with Graham Walker in the chair and Mel 
Hoyt as secretary. 

· · · 

Address of Welcome 

The President extended a warm welcome to all those delegates in 
attendance. 

National Conference of Commissioners on Uniform State Laws 

The President reported that he had just spent eight days with the 
National Conference of Commissioners on Uniform State Laws. The 
President of that Conference and his wife Diane will be arriving in 
Winnipeg on August 12th. 

It has been decided by the N.C.C.U.S .L. and the Executive of our 
Conference that the Trans boundary Pollution Joint Committee be elim
inated because it has served its purpose. Reporting on that Act will be 
done through the American Liaison Committee acting jointlywith this 
Conference. At the present time, there are four American States and 
four Canadian Provinces that have enacted · the legislation. The 
N.C.C.U.S.L. has tentatively agreed to make that Liaison Committee a 
joint committee with this Conference. 

Introduction of Delegates 

The President asked the senior delegate from each jurisdiction to 
introduce himself and the other members of his delegation. 

President's Report 

In the past year, not to suggest that it hasn't been the effort before .this 
year, but in the past year I personally and the Executive have made an 
effort to make the Uniform Law Conference a success and we urge each 
local secretary of the Uniform Law Conference to inform his or her 
government of the legislation adopted by the Conference and to urge its 
enactment. The question of the Evidence Act has been raised and we 
may be dealing with resolutions concerning this Act at the closing 
plenary which will be held at 10:00 o'clock Friday morning. 

·To indicate by examples (other provinces have adopted :rhore uniform · 
legislation than Nova Scotia has) in the past few years Nova Scotia has 
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enacted the following legislation based upon uniform legislation: 

(a) Chapter 12 of the Statutes of Nova Scotia, 1986, The 
International Commercial Arbitration Act; 

(b) much of what is in the Nova Scotia Personal Property 
Lien Registry Act comes from the Personal Property Secu
rity Act of the Uniform Law Conference; 

(c) the Pension Benefits Act, which is a Bill now in the Nova · 
Scotia House is the result of efforts of the members of the 
Conference in working with the Finance departments across 
the country to create uniform legislation; 

(d) in 1984, Nova Scotia adopted the Reciprocal Recogni
tion and Enforcement of Judgments Act applying to civil 
and commercial matters which is a product of this Confer
ence; 

(e) in 1983, the Reciprocal Enforcement of Maintenance 
Orders Act; 

(f) in 1982, the Convention of Civil Aspects of Interna
tional Child Abduction; and 

(g) in the past years,  the Bills of Sale Act, _the Bulk Sales 
Act, the Criminal Inquiries Compensation Ac�, the Evi
dence Act, the Fatal Injuries Act, the High Traffic Rules, the 
Human Tissue Gift Act, the Intestate Succession Act, the 
Presumption of Death Act, the Regulation Act, the Varia
tion of Thusts Act, the Warehousemen's Lien Act and the 
Wills Act. 

This is to illustrate that this Conference does make a contribution to 
provinCial legislation. Other provinces may be able to demonstrate a 
much greater record of adoption of uniform legislation than that set out 
above. 

This year, we had a request from the Attorneys General, as a group, to 
develop uniform legislation in the arbitration field to implement the so
called New York Convention and · the United Nations' model law on 
arbitration. Mr. Crosbie, the then Minister of JustiCe, contacted me to 
find out whether we could draft and recommend a Uniform Act. We 
did. We had meetings in January, in February, in March of 1986, and by 
the end of June, 1986, this legislation had been enacted by the Govern
ment of Canada, by the Province of Nova Scotia, by the Province of 
Saskatchewan, by the Province of British Columbia (in a different form,  
but still uniform in result), the Yukon and by the Northwest Territories, 
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and by the Provinces of Newfoundland, New Brunswick, Prince 
Edward Island, and Ontario. The Provinces of Quebec, Alberta, and 
Manitoba have introduced a Bill in their respective Houses to imple
ment this uniform legislation. Every jurisdiction in the Country has 
either enacted that legislation or has it now before its House. This is 
performance. It shows that we can react successfully when required. 

For the first time, as a result of a letter I received from Robert Wells, 
Q.C. ,  the President of the Canadian Bar Association, extra efforts have 
been made to have the jurisdictions invite fee earning members of the 
Canadian Bar Association to this Conference. As we have heard from 
the introduction of delegates to this Conference, this effort has not been 
wasted. 

The Government of Canada has done an assessment of its contribu
tion to the Uniform Law Conference. This assessment is found ih its 
Study Team Report to the Task Force on Program Review, commonly 
referred to in newspapers as the Neilson Report. As a result of a,n 
assessment done in respect of the research grant provided to the Uni
form Law Conference of Canada, the Study Team recommends that the 
Government continue this program. The Task Force also looked at the 
administrative expenses of the Department of Justice in reference to this 
Conference, and although acknowledging that the beneficiaries of the 
Conference are mainly the provinces, it. still feels that the Government 
of Canada has an obligation to provide funding in this field and that . 
there is a benefit to the Government of Canada to have the law uniform 
across the country. The Task Force mentions specifically the Uniform . 
Maintenance and Custody Act, the Uniform Franchises Act, the Uni
form Evidence Act (although it's not enacted, it was considered a good 
product), the Uniform Sale of Goods Act and the Uniform Custody 
Jurisdiction Act as beneficial uniform legislation. It should be pointed 
out, (in case one gets the impression that the only thing that is produced 
by this Conference is the Uniform statutes), that the Task Force reports · 
that the Criminal Law Section has been successful in having imple
mented 500Jo of over 200 resolutions passed by that group in dealing 
with amendments of the CriminalCode. In addition to recommending · 
that the Government of Canada continues to be a member of this 
Conference and participate fully in it, it states that if the Conference 
were eliminated, the only logical conclusion would be to put in its ·place 
a more expensive consultative process for the provinces .and the federal 
government. The drafters of this Report have advised the Government 
of Canada that this Conference is a worthwhile organization and that 
the Government of Canada should. continue to support it, both with 
money and the effort of its advisers and employees. 
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Et maintenant en fran9ais. 

Le vingt-cinq mars dernier, le Secretariat des . conferences inter
gouvernementales canadiennes m'avisait que les services qu'elle fournit 
a notre conference ne le seraient qu'a la section du droit criminel. 
Auparavant, le Secretariat les fournissaient a nos trois sections, celle de 
Ia redaction legislative, celle des lois uniformes et celle du droit 
criminel. Ces services etaient les quatre suivantes : 

Premierement: remplir le role d'un secretariat pour la conference a 
savoir, recevoir les documents, voir a ce qu'ils soient disporiibles en 
fran9ais et en anglais, les presenter dans des cahiers pour fin de distribu- . 
tion lors des seances; 

Deuxiemement: fournir les services de tradu.ction sirriultanee du fran-
9ais a I'anglais et de I'anglais au fran9ais; 

Troisiemement: fournir sur place les services de traduction, de photo
copie et de telephone; 

Quatriemement: enregistrer des deliberations afin d'aider le Direc- . 
teur Executif a preparer le proces-verbal officiel et a fournir, sur de
mande, une transcriptio� en fran9ais et en anglais. 

Le Secretariat m'a explique que cette coupure de services resulta de 
restrictions budgetaires et que ces services ne seraient disponibles que 
pour les rencontres de ministres et de sous-ministres. De plus, le Secre
tariat m'a indique qu'a  son avis, seule la section du droit criminel tom be 
sons cette categoric. Avec I' aide· du Sous-ministre de la Justice d'Ot
tawa, Monsieur Iacobucci, j 'ai tente de convaincre le Secretariat que ces 
services devraient etre fournis aux trois sections de lit conference. Mais 
ce fut en vain. 

Apres · cet echec, j 'ai communique avec Monsieur le Juge Roger 
Savoir, Directeur General de la Promotion des Langues Officielles au 
Secretariat d'Etat. Apres discussion, il m'a dit de demander une aide 
financiere a Monsieur Guy Duchesne, responsable du service d'aide 
financiere. J'ai alors convoque un reunion du Comite Exe�.utif de la 
conference pour discuter de cette affaire. Le Coinite Executif reaffifme 
alors le caractere bilingue de la conference et a demande de l'aide 
financiere au Secretariat d'Etat. 

At the present time, we have not received an answer to that applica
tion. We have some hope that we may receive approximately $5,300. We 
are in a debit position to the extent of $5,000. The Conference doesn't 
have any money. So the result is that I will be moving a motion, since our 
Treasurer is not here tonight, that the jurisdictional assessment · be 
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increased by 25 OJo and a second motion that there be a registration fee 
next year of $25 .00 for each member attending the Legislative Drafting 
Section and $50.00 for each member attending the Uniform Law Con
ference or the Criminal Law Section. 

If there are any questions, I will attempt to answer them. Thank you 
for your attention. 

Auditors' Report 

The Executive Director presented the Auditors' ,Report regarding a 
Statement of Receipts and Disbursements and Cash Position as of June 
30, 1986 . .  

RESOLVED that the Auditors' Report, Appendix D ,  page 124, be approved. 

RESOLVED that the same auditors, Clarkson Gordon, be appointed auditors for 
the coming year. 

RESOLVED that the usual banking motion be passed .authorizing the Treasurer to 
draw upon the Conference's accounts. 

Executive Director's Report 

The Executive Director presented his report, "Appendix E, page 127 . 

· RESOLVED that the report be received. 

Appointment of Resolutions Committee 

RESOLVED that a Resolutions Committee be constituted, composed of Allan · 
Roger, Anne Marie Thahan and Rod Rath, whos.e report will be presented at the 
Closing Plenary Session. 

· 

Appointment of Nominating Committee 

There is no resolution required this year for a Nominating Committee 
because last year, the Conference decided to make the Officers' appoint
ments for a two year period, so there will be no need to have a Nominat
ing Committee Meeting until this time next year. However; a few 
members have expressed some concern about the long deiay hi :rising 
through the ranks with two year terms. So the past presidents will be 
asked to review the change they made last year and to file a report next 
year before the Nominating Committee is appointed to determine 
whether or not they wish to change the term for the future. 

Adjournment 

There being no further business , the meeting adjourned at 9: 15 p.m. 
to meet again in the Closing Plenary Session on Friday, August 15th. 
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MINUTES 

Attendance 

Forty delegates were in attendance. For details see list of delegates, 
page 9. 

Sessions 

The Section held ten sessions, two each day from Monday to Friday. 

Distinguished Visitor 

The Section was honoured by the participation of Mr. Phillip Carroll, 
President of the National Conference of Commissioners on Uniform 
State Laws. 

Arrangement of Minutes 

A few of the matters discussed were opened one day, adjourned, and 
concluded on another day. For convenience, the minutes are put to
gether as though no adjournments occurred and the subjects are ar
ranged alphabetically. 

Opening 

The session opened with Georgina Jackson as Chairman and Mel 
Hoyt as Secretary. 

Hours of Sitting 

RESOLVED that the Section sit from 9:30 a .m to 12:30 p .m.  and from 2 p.m. to 5 
p.m. daily, subject to change as circumstances require. 

Agenda 

A tentative agenda was considered and the order of business for the 
week agreed upon. 

Class Actions 

The matter was withdrawn from the agenda; 

Custody Jurisdiction and Enforcement 

Proposed Amendments to the Uniform Custody Jurisdiction and 
Enforcement Act (Interprovincial Child Abduction) were presented by 
the Quebec and Ontario Commissioners as set out in Appendix F, page 
128 . 
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RESOLVED that: 

(a) the Quebec proposals be approved in principle; 

(b) the subject of Interprovincial Child Abduction be referred back to Ontario and 
Quebec for drafting of a Uniform Act; and 

(c) the Uniform Act be presented for adoption by this Conference in 1987. 

Defamation 

This matter stands referred to the Saskatchewan Commissioners for a 
report and draft Act in 1987. 

Effect of Adoption 

The matter was withdrawn from the agenda. 

Family Support 

The Ontario Commissioners presented a report and draft Act on 
Proposed Amendments to the Uniform Family Support Act as set out in 
Appendix 0, page 141 . 

RESOLVED that the Proposed Amendments to the Uniform Family Support Act 
be adopted by the Conference and recommended for enactment with the following 
note at the end of the consolidation of that Act: 

Note: Mechanisms for the enforcement of support orders are contained in the 
Uniform Maintenance and Custody Enforcement Act. 

Financial Exploitation of Crime 

This matter was referred to the Steering Committee to determine 
whether the Conference should proceed with it. 

French Version of the Consolidation of Uniform Acts 

A report on this matter was presented by the Federal Commissioners 
as set out in Appendix F, page 160 of the 1985 Proceedings. 

RESOLVED that the resolution as set out on pages 32 and 33 of the 1985 
Proceedings be amended. 

(a) by striking out " 1985" in the second line of clause (d) and substituting therefor 
" 1986", and 

(b) by striking ·out "1986" in the last line of clause (e) and substituting therefor 
"1987". 

Human Tissue Gifts 

This matter was referred to the Alberta Commissioners for a report in 
1987 . 
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Interprovincial Child Abduction 

This matter is reported under Custody Jurisdiction and Enforce
ment. 

Law Reform Conference of Canada 

A report of the Law Reform Conference of Canada was received. It is 
set out in Appendix H,  page 144. 

Matrimonial Property Regimes 

The Quebec Commissioners brought back a report that they pre
sented in 1985, entitled, "The Matrimonial Regimes in Canada: A 
Comparative Analysis of Provincial Legislation". This year, they pre
sented a further report entitled, "The Matrimonial Property Regimes in 
Canada: A Comparative Analysis of the Provincial Acts". Both these 
reports are set out in Appendix I, page 145 . 

RESOLVED that the matter of Conflict of Laws Rules in relation to Matrimonial 
Property be referred back to Quebec, Ontario and Nova Scotia for the preparation of 
a report which will list the options with examples of the resul:t wbere a p�rticular 
option is chosen, together with the recommended option that will be the .mo.st 
acceptable to all jurisdictions. 

Mental Health 

A report of the Committee on Mental Health was received. It is set 
out in Appendix J, page 388.  

Personal Property Security 

A report of the Joint Committee on the Uniform Personal Property 
Security Act was received. It is set out in Appendix K, page 390. 

Private International Law 

A report was given by the Federal Commissioners on the role the 
Conference plays in these matters. It seemed appropriate at this time to 
put on record a Resolution of the Canadian Bar Association on Cana
da's Participation in Conventions on Private International Law. That 
Resolution is set out in Appendix L, page 392. 

Protection of Privacy: Tort 

The Saskatchewan Commissioners presented a report and draft Act 
on this matter. 
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RESOLVED that this matter be referred back to the Saskatchewan Commissioners 
for a further report in 1987, and that all interested jurisdictions forward information 
to them to assist them in their research and work on the topic. 

· 
Reciprocal Enforcement of Maintenance Orders 

The French version of the Reciprocal Enforcement of Maintenance 
Orders Act was not available for printing in the 1985 Proceedings. 

RESOLVED that the French version of the Reciprocal Enforcement of Mainte
nance Orders Act be adopted by the Conference subject to approval by the Permanent 
Editing Committee. 

It has not yet been approved by the Permanent Editirig Com1nittee. 

Time Sharing 

This matter stands referred to the Manitoba Commissioners for a 
further report and draft Act in 1987 in light of an extensive study and 
report by the Ontario Law Reform Commission on the matter . . 

Trusts - Conflict of Laws relating to 

The New Brunswick Commissioners presented a report on this matter 
as set out in Appendix M, page 394. 

RESOLVED that the matter be referred back to the New Brunswick Commission
ers for a draft Act with appropriate commentaries in 1987. 

The Convention of the Law Applicable to Trusts and on Their 
Recognition referred to in this report is set out at page 340 of the 1985 
Proceedings. 

Trusts Convention Act 

RESOLVED that the Uniform Law Section recommends that: 
(1) the Conference endorses the Hague Convention on the Law Applicable to 

Trusts. and on Their Recognition; 
(2) all jurisdictions enact a Uniform Act to implement the Convention; 
(3) until certain policy decisions are made that any Uniform Legislation remain 

with the Conference to be acted upon by the Conference when those decisions are 
made. 

Vital Statistics 

The British Columbia Commissioners presented a draft Act on Vital 
Statistics. The draft was discussed in detail and a numbe.r of amend
ments were made to it. 

RESOLVED that the draft Vital Statistics Act be circulated as set out in Appendix 
N, page 482, and if the Act is not disapproved by two or more jurisdictions on or 
before January 31, 1987, by notice to the Executive Director, it be adopted by the 
Conference as a Uniform Act and recommended for enactment in that form. 
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Note: No disapprovals were received. 

Wills 

The Saskatchewan Commissioners brought back a report that they 
presented in 1985 on the Formal Requirements of the Uniform Wills 
Act. This year they presented a Paper on Amendments to the Uniform 
Wills Act, together with a Supplementary Report on Wills. After a 
lengthy discussion, amendments were made to the Draft Amending Act 
appended to the 1986 Paper. As a result, a revised Uniform Wills 
Amendment Act was prepared and approved by the Section. All of · 
which is set out in Appendix 0, page 506. 

Wills - Substantial Compliance 

There was considerable discussion as to whether there should be 
provision for substantial compliance in the Uniform Wills Act . 

RESOLVED that this matter be referred to the Saskatchewan Commissioners for a 
report in 1987, and a section mi substantial compliance for incorporation into the 
Uniform Wills Act.  

Close of Meeting 

A unanimous vote of appreciation and thanks was tendered Georgina 
Jackson for her handling of the arduous duties of Chairman through
out the week. 
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MINUTES 

Attendance 

Thirty-six (36) delegates were in attendance representing all of the 
provinces and the Federal Government. There were no representatives 
from the Yukon and the Northwest Territories . For details, see list of 
d�legates. 

Opening 

Mr. Hymie Weinstein, Q.C. presided and Mr. Michael Zigayer acted 
as secretary. Each delegation was introduced by its leader. 

Report of the Chairman 

The Criminal Law Section of the Uniform Law Conference met 
Monday, August 11 ,  through Friday, August 15, 1986. 

On August 11, the work of the Criminal Law Section began with a 
discussion of the proposals contained in a draft document entitled: 
Powers and Procedures with Respect to the Investigation of Criminal 
Offences an.d the Apprehension of Criminal Offenders. The proposals 
were the result of a study set up in 1982 under the Criminal Law Review . 
in the Department of Justice known as the police powers project. 
Extensive consultations which have taken place since then were reflected 
in the current proposals . It was seen that several of the recommenda
tions remained contentious and Vince del Buono of the Department of 
Justice who led the discussion of this matter took note of the many 
criticisms offered. 

At the close of the first day of discussion, the assembly supported a 
resolution moved by Serge Kujawa (23-0-0 with the federal delegation 
abstaining) asking the Provincial Attorneys General to examine the role 
played by private security guards in the administration of justice in the 
provinces. 

August 12 began with a continuation of the review of the Police 
Powers document. There were differing views exposed regarding the 
extent to which it would be appropriate to regulate or provide rules to 
guide police practice within the Criminal Code. 

With Vince del Buono's departure towards the close of the morning 
sitting, the Section began to examine the resolutions submitted by the 
provinces. 
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In addition, there was a discussion of two current federal criminal law 
initiatives, Bills C-113 (addressing the sexual exploitation of children) 
and C-114 (dealing with pornography) and the draft rules of practice 
made pursuant to Subsection 672(5) of the Criminal Code respecting 
the determination of parole eligibility status and, finally, proposals to 
amend the Code to allow one judge of a Court of Appeal to make 
certain decisions in place of the full court. 

This concluded the deliberations of the Criminal Law Section of the 
Uniform Law Conference. 

Closing 

Mr. Howard Morton of the Province of Ontario was elected Chair
man of the Criminal Law Section for the 1987 Conference which is to be 
held in British Columbia. 

RESOLUTIONS 

I- ALBERTA 

Item I 

The proposed resolution to amend section 121 of the Criminal Code 
· to remove reference to u an offence punishable by death" so that the 

section would read: 

"Everyone who commits perjury is guilty of an indictable · 

offence and is liable to imprisonment for a term not exceed
ing fourte�n years!' 

was withdrawn following a brief discussion. 

Item 2 

That reference in section 178 . 1  of the Criminal Code to section 243 .5 
should be changed to section 243 .4. 

(CARRIED: 29-0-0) 

Item 3 

That former section 237(1 )(c . 1 )  of the Criminal Code be re-enacted 
relative to circumstances not set out in new section 241 (1)(d). 

(DEFEATED: 9-15-5) 
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Item 4 

That section 243(4) of the Criminal Code should be amended to 
specify that mailing a notice of disqualification �o the person's last 
recorded address as shown by the records of the Registrar of Motor 
Vehicles will suffice for the purposes of section 242. 

(CARRIED: 26-0-1) 

Item S 

That section 244 of the Criminal Code be amended to provide for 
offences in relation to persons unable to give informed consent to 
assaults. 

(WITHDRAWN) 

A consensus was expressed that this matter be subject to immediate 
review by the provinces. 

Item 6 

That section 442 of the Criminal Code be amended to prevent publi
cation of the identity of a complainant aged less than 18  years . 

(CARRIED: 16-4-7) 

Item 7 

The proposed resolution was divided into two parts . That the Federal 
Government study and examine section 446 of the Crimina� Code in 
order to draft a clear practical provision relating to the reporting and 
detention of seized items . . . 

(CARRIED: 29-0-1) 

with emphasis on placing the responsibility on the person from whom 
the item was seized to s�ek the return of the seized item . 

. (CARRIED: 15-8-4) 

Item S 

That section 446(17) of the Criminal Code be amended to allow both 
parties to appeal an order for detention or release of items seized. 

(CARRIED: 27-3-0) 

Item 9 ' 
That section 454(2 . 1 )  of the Criminal Code be amended by the 

addition of a provision to enable a justice effecting the release of an 
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accused arrested on an out-of-province warrant to require that the 
accused appear in the appropriate court in, the province of origin. 

Item 10 

(CARRIED: 14-12-2) 

That section 458(1)(b) of the Criminal Code be amended to delete the 
word "indictable". 

(CARRIED: 13-11-2) 

Item 11 

The resolution as amended addressed the timing of the notice to be 
provided by the prosecutor when seeking a greater penalty pursuant to 
section 592 of the Criminal Code. 

That section 592(1) of the Criminal Code be amanded to read: 

592(1). Where an accused is convicted of an offence for 
which a greater punishment may be imposed by reason of 
previous convictions, no greater punishment 

-
shall be im

posed upon him by reason thereof unless the prosecutor 
satisfies the court that the accused, before making his guilty 
plea or on reasonable notice being given before his trial, as 
the case may be, was notified that a greater punishment 
would be sought by reason thereof. 

(CARRIED: 13-11-6) 

Item 12 

That section 643(1) of the Criminal Code be amended to remove the 
requirement that the Court be required to sign the transcript of evidence 
at a previous trial or preliminary inquiry into the charge in a manner 
similar to th� recent amendment to section 468(5) (1985 SC c. 19, 
s. 98(2)). 

(CARRIED: 29-0-0) 

Item 13 

The amended resolution read as follows: 

That the Criminal Code be amended to provide for a provision for 
reviewable orders sealing search warrants and informations . 

(CARRIED :  27-1-2) 

41 



UNIFORM LAW CONFERENCE OF CANADA 

Item 14 

That section 128 of the Criminal Code be amended to provide an 
offence where a person who is the subject matter of an investigation 
provides a false name to a peace officer. 

(DEFEATED: 9-11-6) 

Item 15 

That the applicable provincial legislation be amended to allow inter
provincial waiver of provincial offences for guilty plea. 

(CARRIED: 19-2-10) 

II - BRITISH COLUMBIA 

Item 1 

The resolution as amended read as follows: 

That the Criminal Code be amended to provide that a judge in the · 
course of sentencing may make an order prohibiting contact between a · 
convicted accused and other persons subject to appropriate limitations, 
review procedures and penalties. 

(CARRIED: 27-0-3) 

Item 2 

(a) That section 663(1)(b) of the Criminal Code be amended by 
removing "for a term not exceeding two years" after "a fine or other
wise" and tha.t section 664(2)(b) be repealed. 

(DEFEATED: 7-9-13) 

(b) That sections 663(1)(b) and 664(2)(b) of the · Cfinilnal Code be 
amended by adding "subject to section 664. 1" and that proposed sec
tion 664. 1 read as follows: 

Where an accused has been convicted of an offence under section 150 . . 
(incest), 157 (gross indecency), 246. 1 (sexual assault), 246.2 (sexual 
assault with a weapon, threats to a third party, or causing bodHy harm) 
or 246.3 (aggravated sexual assault). The time limits stipulated in sec
tion 663 . 1  (b) and 664(2)(b) do not apply. 

(DEFEATED: 7-7-12 IN REGULAR VOTE) 
(CARRIED: 14-8-8 IN JURISDICTIONAL VOTE) 
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(c) That section 666(1) of the Criminal Code be amended to provide 
a hybrid offence. 

(CARRIED: 19-0-8) 

Item 3  

That section 306 be made a hybrid offence. 

(DEFEATED: 6-19-14) 

Ill- MANITOBA 

Item 1 

That the Criminal Code be amended by the addition of a section to 
the effect that: 

In any criminal trial where, during the course of proceedings a 
statement or any other evidence is ruled inadmissible, the judge con
ducting the trial may make an order that the evidence taken during the 
voir dire shall not be published in any newspaper or broadcast before the 
time for final appeal has expired. 

(CARRIED: 22-2-1) 

Item 2 

A resolution which proposed to amend section 608 to incorporate the 
concept of reverse onus in respect of bail pending appeal was with
drawn. 

Item 3 

That sections 603 and 605 of the Criminal Code be amended to 
provide that the same rights of appeal would govern both prosecution 
and defence appeals in indictable proceedings. 

(DEFEATED: 9�14-5) 

IV- NEW BRUNSWICK 

Item 1 

A proposed amendment to section 159 was withdrawn. 

Item 2 

The proposed amendment was modified to read as follows: 
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That section 160 of the Criminal Code be amended so as to provide 
forfeiture provisions relating to video films which are the subject matter 
of a conviction under section 159 of the Criminal Code. 

(CARRIED: 24-0-0) 

Item 3 

That section 239(2) and 239(3) of the Criminal Code be amended to 
add a reference to paragraph 257(b) or, alternatively that a separate 
offence be created with a lesser penalty. 

(DEFEATED: 9-12-3) 

Item 4 

The resolution which proposed that section 240(1 )(a) of the Code be 
amended to clarify that a telewarrant application is possible in the case 
of a single motor vehicle accident was withdrawn. 

Item 5 

That section 242(1) of the Criminal Code be amended to clarify that 
an order issued thereunder is enforceable Canada-wide by the addition 
of the phrase "in Canada". 

(CARRIED: 13-0-10) 

Item 6 

That section 243 .4( 1 )(a) of the Criminal Code be amended to create a 
hybrid offence. 

(CARRIED: 23-0-2) 

Item 7 

A proposed resolution to amend section 246.6 was withdrawn . .  

Item 8 

That the reverse onus provision found at 457(501)(d) be deleted from 
the Criminal Code. 

(DEFEATED: 6-13-7) 

Item 9 

That with respect to hybrid offences there be a two year limitation 
period for the purpose of prosecution by way of indictment. 

(DEFEATED: 5-18-1) 
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That the Canada Evidence Act be amended to provide for the admis
sibility of telephone company records made in the course of a police 
investigation. 

V - ONTARIO 

Jtem l 

(CARRIED: 23-1-1) 

That Prohibited Weapons Order No. 5 be amended to include devices 
commonly known as "hand claws". 

(CARRIED: 21-0-0) 

/terri 2 

(a) That the maximum penalty available on conviction of an offence 
contrary to section 236 (leaving the scene of an accident) be increased to 
five years imprisonment. 

(CARRIED: 21-3.-1) 

(b) That minimum penalties identical to those provided in section 
239 also apply with respect to section 236 convictions. 

(CARRIED: 17-8-0) 

Item 3 

That section 245 .'1 (1 )(b) (assault causing bodily harm) be amended to 
become a hybrid offence. 

(DEFEATED: 15-5-4) 

Item 4 

That the Criminal Code be amended to allow proof by certificate of 
analysis (similar to what presently exists at section 9 N. C.A. and section 
30 F.D.A.) where a breach of probation or recognizance is charged 
based on a condition prohibiting use of non-medically prescribed 
drugs. 

(CARRIED: 24-0-2) 

Item S 

The substituted resolution read as follows: 
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That where a sentencing judge is imposing a probation order as part 
of a sentence, he may order that any of the terms or conditions . of the 
probation order may apply during incarceration. 

(CARRIED: 16-4-2) 

Item 6 

That section 3(7) of the Criminal Code be amended to provide that 
proof ofservice of any notice or document in criminal proceedings may 
be proved viva voce or by way of affidavit or solemn declaration 
irrespective of the statute which authorizes or requires such service. 

VI- QUEBEC 

Item I 

(CARRIED: 19-0-0) 

(a) That the definition of "court of criminal jurisdiction" at section 
2 of the Criminal Code be amended to read: 

(a) a court of general or quarter sessions of the peace, when 
presided over by a superior court judge or a county or 
district court judge; 

(b) That the French expression "juge de la cour provinciale" (provin
cial court judge) in section 2 of the Criminal Code be replaced by the 
expression "juge d'une cour provinciale" (provincial court judge); 

(c) That the expression "provincial court judge" (juge d'une cour 
provinciale) be substituted for the term "magistrate" whenever: . 

(i) ·This term appeared before the amendment contained in 
section 206 (S.C. 1985 C. 19) 

(ii) This term still appears despite that amendment in partic
ular in subsections 9(1), 101(9), 104(6), 106.4(14), 439, 
440, 484, 485, 487, 500(5), 501, 502, 700(1), 700(3), 704 . . 

(d) That capitals be used in the names of the courts in the French and 
English versions of section 482(6). 

(CARRIED: 17-0-1) 

Item 2 

That section 3(7) of the Criminal Code be amended to read as 
follows: 
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For the purposes of this Act, service or delivery of any document may 
be proved by oral evidence given under oath by, or by the affidavit or 
solemn declaration of, the person claiming to have served it. 

(CARRIED: 19-0-0) 

Jtem 3 

That the word "grave" (serious) be removed at section 243.4(1) with 
respect to the bodily harm threatened. 

(CARRIED: 14-5-0) 

ltem 4 

That section 242(1) and (2) of the Criminal Code be amended by 
adding: 

(a) to the English text "as the case may be" at the conclusion 
of the first paragraph of subsection (1) before paragraph 
(a). 

ltem 5 
434(3)(b) 
(French) 

(b) du procureur general de Ia province oil 1' infraction est alleguee a voir . 
ete commise, 

compara.ltre devant une cour ou un juge qui aurait eu juridiction pour 
conna.ltre de cette infraction si elle avait ete commise a 1' endroit oil ·Ie 
prevenu se trouve, et lorsqu'il signifie qu'il consent a plaider coupable 
et plaide coupable a ladite infraction, la cour ou le juge doit /e declarer 
coupab/e et infliger la peine autorisee par la loi, mais s'il ne signifie pas 
qu'il consent a plaider coupable et ne plaide pas coupable, il doit, s'il 
etait el) detention avant sa comparution, etre remis en detention et traite 
selon que le prevoit Ia loi. 

(English) 

(b) in any other case, the Attorney General of the Province where the 
offence is alleged to have been committed consents, 

appear before a court or judge that would have had jurisdiction to try 
that offence if it had been committed in the province where the accused 
is, and where he signifies his consent to plead guilty and pleads guilty to 
that offence the court or judge shall determine the accused to be guilty 
of the offence and impose the punishment warranted by law, but where 
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he does not signify his consent to plead guilty and plead not guilty, he 
shall, if he was in custody prior to his appeara,nce, be returned to 
custody and shall be dealt with according to law. 

453(b) 

(b) in any other case, the Attorney General of the province where the 
offence is alleged to have been committed consents, 

appear .before a court or judge that would have had jurisdiction to try 
that offence if it had been committed in the place where the accused is, 
and where he signifies his consent to plead guilty and pleads guilty to 
that offence, the court or judge shall determine the accused to be guilty 
of the offence and impose the punishment warranted by law, but where 
he does not signify his consent to plead guilty and plead not guilty, he 
shall, if he was in custody prior to his appearance, be returned to 
custody and shall be dealt with according to law. 

507(c) 

le consentement personnel ecrit. du procureur general ou du sous-procu
reur general si poursuite en est une qui est menee par le procureur 
general ou si elle en est une oil celui-ci intervient; ou 

671 

(Liberation conditionnelle) Au moment de prononcer la peine -con
formement a l'alinea 669(b), le juge qui preside au prod.$ du contreve
nant declare coupable de meurtre au deuxieme c;legre, ou en cas 
d'empechement, tout juge du meme tribunal peut, compte tenu du 
caractere du contrevenant, de la nature de Tinfraction, des circon
stances . de cette derniere et de toute recommandation formu/ee con
formement a rarticle 670, porter, par ordonnance, le delai prealable a 
sa liberation conditionnelle au nombre d'ahnees, compris entre dix et 
vingt-cinq, qu'il estime indique dans les circonstances . 

(CARRIED: 16-0-3) 

Item 6 

A proposed resolution to make a hybrid offence at section 666(1 )  was 
withdrawn. 

Item 7 

The modified resolution submitted read as follows: 

That section 453 of the Criminal Code be amended. 
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(a) the officer in charge or the peace officer may, if appropriate, 
impose the following conditions: 

(1) keeping the peace and being of good behaviour; 

(2) reporting his address and not changing addresses without 
giving a designated police officer prior notice of the 
change; 

(3) not contacting the complainant or other designated persons 
directly or indirectly; 

(4) not frequenting a given location; 

(b) and that provision be made for a review by a justice of the 
district in which the release was made, at the request of the 
accused, on two days' notice in writing being given to the 
complainant. 

(c) That section 133 be amended to include a penalty for breach of a 
condition imposed by a police officer. 

(CARRIED: 18-0-1) 

Item B 

That section 457(5 . 1) be amended to include cases where the accused 
person has appeared on a summons or appearance notice without being 
released in a pending case. 

(CARRIED: 14-2-1) 

Item 9 

(a) That the content of form 44 be amended to include the wording 
of section 664(3); 

(b) That section 663(4)(c) be amended to read as follows : 
cause the accused to be informed of the provisions of 
subsections 664(3) and (4) and the provisions of section 
666. 

(CARRIED: 20-0-0) 

VII- SASKATCHEWAN 

Item ] 

That section 643(3) of the Criminal Code be amended by inserting the 
words "or a preliminary hearing" after the word "trial" in the second 
line thereof. 

(CARRIED: 21-0-1) 
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ltem 2 

That section 445 . 1  be amended so that it clearly applies only in cases 
of seizure pursuant to a warrant. 

(CARRIED: 15-0-6) 
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MINUTES 

Opening of Meeting 

The meeting opened at 9:00 a.m. on Friday, August 15 with Graham 
Walker in the chair and Mel Hoyt as Secretary. 

Annual Assessment 

There was considerable discussion on balancing our budget. 

RESOLVED that the annual contribution from each jurisdiction be increased by 
50%, that is to say, the annual contribution from Prince Edward Island, Northwest 
Territories and Yukon be increased from $2,000 to $3,000 and all other jurisdictions 
from $4,000 to $6,000. 

It was decided not to levy a registration fee. 

Legislation Drafting Section 

The Chairman, Bruno Lalonde, reported on the work of the Section. 

Uniform Law Section 

The Chairman, Georgina Jackson, reported on the work of the 
Section. 

Criminal Law Section 

The Chairman, Hymie Weinstein, reported on the work of the Sec
tion. 

Transboundary Pollution Reciprocal Access Committee 

The President, Graham Walker, reported on this matter and the joint 
committee with the National Conference of Commissioners on Uni
form State Laws. 

Four jurisdictions in Canada and four jurisdictions in the United 
States have enacted that legislation. Although it is hoped that many 
more jurisdictions will enact the legislation, it is thought that the joint 
committee has served its purpose. 

RESOLVED that the Transboundary Pollution Reciprocal Access Committee 
cease to be a joint committee with the N.C.C.U.S.L., effective when a similar 
resolution is adopted by that Committee. 

The N.C.C.U.S .L. has an American Liaison Committee which acts 
with the Uniform Law Conference of Canada and other international 
organizations. 
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RESOLVED that the Executive appoint not more than four members of this 
Conference to this American Liaison Committee of the N.C.C.U.S.L., effective 
when a similar resolution is adopted by the N.C.C.U.S.L. The intent is that the 
Canadian members will incur no expenses whatsoever in the name of the Uniform 
Law Conference of Canada. 

Resolutions Committee,s Report 

The Chairman, Allan Roger presented the Resolutions Committee's 
Report. 

RESOLVED that the Conference express its appreciation by way of letter from the 
Secretary to: 

1 .  The Government of Manitoba, for its generous hospitality in 
hosting the Sixty-eighth Annual Meeting of the Uniform Law 
Conference and in particular: 

a) for the dinner provided by the Ukrainian Women's Organiza
tion, entertainment by the ORLAN Dance Group, and for the 
accordion world tour by Ted Komar; 

b) for the softball game transportation, equipment and facilities, 
and for the BBQ dinner following the game, which ended after 7 
hard-fought innings in a traditional triumph for the West; 11 to 5 .  
The Conference score now stan9-s at West 2, East 1 ;  

c) for the delightful dinner and reception held for delegates and 
guests last evening; and 

d) for the River Boat Cruise, city bus tour and other memora
ble excursions and activities enjoyed by delegates and their 
guests . 

2. The Government of Canada, for hosting a reception for mem
bers of the Legislative Drafting Section. 

3 .  The Manitoba Conference Committee consisting of Hymie 
Weinstein, John Guy, Tanner Elton, Miles Pepper, Lyle Thomp
son, Ron Perazzo,  Elaine Orr, and Cliff Edwards, and the 
organizers of the spouses_and guests program, Gail Guy, Sharon . 
Wel.nstein and Barbara Elton for their success in ensuring that 
our visit to Winnipeg was memorable. 

4. Peggy May, Conference Co-ordinator of the Holiday Inn, for 
her effective assistance with conference arrangements and for 
ensuring our comfortable stay. 

5 .  .Phillip Carroll, the President o f  the National Conference of  
Commissioners on Uniform State Laws, for the hospitality 
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extended to our President at the recent meeting in Boston, 
Massachusetts ,  and for contribution to the enhancement of 
relations. between our conferences by honouring our Confer
ence with the attendance of himself and his wife, Diane. 

6 .  Marjorie Kreton, Manitoba Director of  Vital Statistics, for her 
assistance to the Uniform Law Section in connection with its 
deliberations on the Uniform Vital Statistics Act. 

7 .  Gary Champagne, Cathy Dermody, Robert Kehayes and 
Heather Bendell of the Canadian Intergovernmental Confer
ence Secretariat for the efficient assistance in carrying out their 
work of the Conference. 

8 .  Louise Maguire-Wellington and France Petrin for their written 
translation services and employees of the Department of Secre
tary of State for their excellent interpretation services . 

Future Meetings 

The President, Graham Walker, announced that future meetings of 
the Conference have been arranged as follows: 

1987 - British Columbia, from August 8 to 14 
1988 - Ontario, dates to be determined 
1989 - Northwest Territories, subject to final confirmation 
1990 - New Brunswick, subject to final confirmation 

Close of Meeting 

There being no further business, the meeting was adjourned to the 
call of the Chair. 
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(See page 54) 

UNIFORM INTERNATION.AL COMMERC(AL AlmiTRATION 
ACT 

Interpretation 1 .  (1)  In this Act, "Convention'' means the Convention on 
the Recognition and Enforcement · of ·Foreign Arbitral 
Awards,  adopted by the United Nations Conference on In
ternational Commercial Arbitration in New York on June 
10, 1958, as set out in Schedule A; 

Application qf 
convention 

Application to 
courl 

"International Law" means the Model Law On Interna
tional Commercial Arbitration, adopted by the United Na
tions Commission on International Trade Law on June 21, 
1985 , as set out in Schedule B.  

(2) Words and expressions used in this Act have the same 
meaning as the corresponding words and expressions in the 
Convention and the International Law, as the case may be. 

P.ART I 

FOREIGN ARBITRAL AWARDS 

2. (1) Subject to this Act, the Convention applies in [enact
ing jurisdiction] . 

(2) The Convention applies to arbitral awards and arbi
tration agreements whether made before or after the coming 
into force of this Part, but applies only in respect of 

(a) the recognition and enforcement of arbitral 
awards made in another Contracting State, 
whether the award is made before or after the 
State becomes a Contracting State; and 

(b) differences arising out of commercial legal rela
tionships, whether contractual or not. 

[NOfE: Jurisdictions not wishing to base Part I on a 
reciprocal basis should delete paragraph (a). 

Jurisdictions not wishing to restrict the ap
plication of Part I to commercial transac
tions should delete paragraph (b). ] 

3 .  For the purpose of seeking recognition of an arbitral 
. award pursuant to the Convention, application shall be 
made to the (name of the court) Court. 
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PART II 

INTERNATIONAL COMMERCIAL ARBITRATION 

4. (1) Subject to this Act, the International Law applies in Application of 

1. t '  • · d '  t '  ) 
internationallaw 

1 enac mg JUriS 1c wn • 
(2) The International Law applies to international com

mercial arbitration agreements and awards,  whether made 
before or after the coming into force of this Part. 

5 .  With respect to the recognition and enforcement of Reciprocity 

awards arising from an international commercial arbitra-
tion, the International Law applies only to awards made in 

(a) a Contracting State within the meaning of the 
Convention; 

(b) those territorial units outside Canada that are 
prescribed by regulation; and 

(c) those provinces and territori�s of Canada that are 
prescribed by regulation.  

[NOI'E: Jurisdictions not wishing to base Part II on a 

reciprocal basis should delete section 5.] 

6. For the purpose of encouraging settlement of a dispute, conciliation and 

b• al 'b 1 • h h f h • other 
an ar 1tr tn una may, Wlt t e agreement o t e parties, proceedings 

· employ mediation, conciliation or other procedures at any 
time during the arbitration proceedings and, with the agree
ment of the parties, the members of the arbitral tribunal are 
not disqualified from resuming their roles as arbitrators by 
reason of the mediation, conciliation or other procedure. 

7. (1) Unless the parties otherwise agree, if an arbitrator is Removal of 

1 d d . d . h h I 
. 

l 
arbitrator rep ace or remove m accor ance wit t e nternat10na 

Law, any hearing held prior to the replacement or removal 
shall be repeated. 

(2) With respect to article 15 of the International Law, 
the parties may remove an arbitrator at any time prior to the 
final award, regardless of how the arbitrator was appointed. 

8 .  Notwithstanding article 28(2) of the International Law, if Rules applicable 

h • � '1 k d • • • 
l 

to substance oj 
t e parties 1ai to rna e a estgnatlon pursuant to art1c e dispute 

28(1) of the International Law, the arbitral tribunal shall 
apply the rules of law it considers to be appropriate given all 
the circumstances respecting the dispute. 
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consolidation of 9 .  (1) The (name of the court) Court, upon application of 
proceedings the parties to two or more arbitration proceedings, may 

order 

(a) the arbitration proceedings to be consolidated, 
on terms it considers just; 

(b) the arbitration proceedings to be heard at the 
same time, or one immediately after another; 

(c) any of the arbitration proceedings to be stayed 
until after the determination of any other of 
them. 

(2) Where the Court orders arbitration proceedings to be· 
consolidated pursuant to paragraph (1)(a) and all the parties 
to the consolidated arbitration proceedings are in agreement 
as to the choice of the arbitral tribunal for that arbitration 
proceeding, the arbitral tribunal shall be appointed by the 
Court, but if all the parties cannot agree, the Court may 
appoint the arbitral tribunal for that arbitration proceeding. 

(3) Nothing in this section shall be construed as prevent
ing the parties to two or more arbitration proceedings from 
agreeing to consolidate those .arbitration proceedin.gs and 
taking such steps as are necessary to effect that consolida
tion. 

court 10. (1) The functions referred to in article 6 of the Interna
tional Law shall be performed by the (name of the court) 
Court. 

Stay of 
proceedings 

Crown bound 

(2) For the purposes of the International Law, a refer
ence to "court" or "competent court" , where in the context 
it means a court in (enacting jurisdiction), means the (name 
of court) Court except where the context otherwise requires. 

PART III 

GENERAL 

11 .  Where, pursuant to article II (3) of the Convention or 
article 8 of the International Law, a court refers the parties 
to arbitration, the proceedings of the court are stayed with 
respect to the matters to which the arbitration relates. . . . . . 
12. (1) This Act binds the Crown. 

(2) An award recognized pursuant to this Act is en
forceable against the Crown in the Saine manner and to the 
same extent as a judgment is enforceable against the Crown. 
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[NOI'E: Jurisdictions should consider whether sub-
section (2) is required in their jurisdiction. ] 

13 .  (1) In any proceeding, a certificate issued by or under 
the authority of the Secretary of State for External Affairs 
of Canada containing a statement that a foreign state is a 
contracting State is, in the absence of evidence to the con
trary, proof of the truth of the statement without proof of 
the signature or official character of the person who issued 
or certified it. 

(2) Nothing in this section precludes the taking of judi
cial notice pursuant to the Evidence Act or any other enact
ment. 

[NOTE: Jurisdictions not wishing to base the Act on 
a reciprocal basis should delete section 13. ]  

14. (1) This Act shall be interpreted in good faith in accord
ance with the ordinary meaning to be given to the terms of 
the Act in their context and in the light of its objects and 
purposes. 

(2) In applying subsection (1) to the International Law, 
recourse may be had to 

(a) the Report of the United Nations Commission on 
International .Trade Law on the work of its 18th 
session (June 3-21, 1985); 

(b) the International Commercial Arbitration Com
mentary on Draft Text of a Model Law on Inter
national Commercial Arbitration; 

as published in the Gazette. 

15 . The (Regulation making authority) may 

(a) cause to be published in the Gazette the names of 
Contracting States to the Convention; . . · ·· 

(b) by regulation 

(i) prescribe the territorial units and the prov
inces and territories of Canada for the pur
pose of section 5;  

(ii) prescribe rules of court; 

(iii) (other further authority). 
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[NOfE: Jurisdictions not wishing to base the Act on 
a reciprocal basis should delete paragraph 
(a) and subparagraph (b)(i). ] 

Commencement 16. (Proclamation section) 

SCHEDULE A 

CONVENTION ON THE RECOGNITION AND ENFORCEMENT 
OF FOREIGN ARBITRAL AWARDS 

Article I 

1 .  This Convention shall apply to the recognition and enforcement 
of arbitral awards made in the territory of a State other than the State 
where the recognition and enforcement of such awards are sought, and 
arising out of differences between persons, whether physical or legal. It 
shall also apply to arbitral awards not considered as domestic awards in 
the State where their recognition and enforcement are sought. 

2. The term "arbitral awards" shall include not only awards made 
by arbitrators appointed for each case but also those made by perma
nent arbitral bodies to which the parties have submitted. 

3 .  When signing, ratifying or acceding to this Convention, or noti
fying extension under article X hereof, any State may on the basis of 
reciprocity declare that it will apply the Convention to the recognition 
and enforcement of awards made only in the territory of another 
Contracting State. It may also declare that it will apply the Convention 
only to differences arising out of legal relationships, whether contrac
tual or not, which are considered as commercial under the national law 
of the State m�king such declaration. 

Article II 

1 .  Each Contracting State shall recognize an agreement in writing 
under which the parties undertake to submit to arbitration all or any 
differences which have arisen or which may arise between them in 
respect of a defined legal relationship, whether contractual or not, 
concerning a subject matter capable of settlement by arbitration. 

2. The term "agreement in writing" shall include an arbitral clause 
in a contract or an arbitration agreement, signed by the parties or 
contained in an exchange of letters or telegrams. 
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3 . The court of a Contracting State, when seized of an action in a 
matter in respect of which the parties have made an agreement within 

the meaning of this article, shall, at the request of one of the parties, 

refer the parties to arbitration, unless it finds that the said agreement is 

null and void, inoperative or incapable of being performed. 

�rticle III 

Each Contracting State shall recognize arbitral awards as binding 
and enforce them in accordance with the rules of procedure of the 
territory where the award is relied upon, under the conditions laid down 
in the following articles . There shall not be imposed substantially more 
onerous conditiot?-s or higher fees or charges on the recognition or 
enforcement of arbitral awards to which this Convention applies than 
are imposed on the recognition or enforcement of domestic arbitral 
awards . 

Article IV 

1 .  To obtain the recognition and enforcement mentioned in the 
preceding article, the party applying for recognition and enforcement 
shall, at the time of the application, supply: 

{a) The duly authenticated original award or a duly certified copy 
thereof; 

(b) The original agreement referred to in article II or a duly certified 
copy thereof. 

2. If the said award or agreement is not made in an official language 
of the country in which the award is relied upon, the party applying for 
recognition and enforcement of the award shall produce a translation of 
these documents into such language. The translation shall be certified 
by an official or sworn translator or by a diplomatic or consular agent. 

Article V 

1 .  Recognition and enforcement of the award may be refused, at the 
request of the party against whom it is invoked, only if that party 
furnishes to the competent authority where the recognition and enforce
ment is sought, proof that: 

(a) The parties to the agreement referred to in article II were, under 
the law applicable to them, under some incapacity, or the said 
agreement is not valid under the law to which the parties have 
subjected it or, failing any indication thereon, under the law of 
the country where the award was made; or 
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(b) The party against whom the award is invoked was not given 
proper notice of the appointment of the arbitrator or of the 
arbitration proceedings or was otherwise unable to present his 
case; or 

(c) The award deals with a difference not contemplated by or not 
falling within the terms of the submission to arbitration, or it 
contains decisions on matters beyond the scope of the submis
sion to arbitration, provided that, if the decisions on matters 
submitted to arbitration can be separated from those not so 
submitted, that part of the award which contains decisions on 
matters submitted to arbitration may be recognized and en
forced; or 

(d) The composition of the arbitral authority or the arbitral proce
dure was not in accordance with the agreement of the parties, or, 
failing such agreement, was not in accordance with the law of 
the country where the arbitration took place; or 

(e) The award has not yet become binding on the parties, or has 
been set aside or suspended by a competent authority of the 
country in which, or under the law of which, that award was 
made. 

2. Recognition and enforcement of an arbitral award may also be 
refused if the competent authority in the country where recognition and 
enforcement are sought finds that: · 

(a} The subject matter of the difference is not capable of settlement 
by arbitration under the law of that country; or 

(b) The recognition or enforcement of the award would be contrary 
to the public policy of that country. 

Article VI 

If an application for the setting aside or suspension of the award has 
been made to a competent authority referred to in article V(l)(e}, the 
authority before which the award is sought to be relied upon may, if it 
considers it proper, adjourn the decision on the enforcement of the 
award and may also, on the application of the party claiming enforce
ment of the award, order the other party to give suitable security. 

Article VII 

1 .  The provisions of the present Convention shall not affect the 
validity of multilateral or bilateral agreements concerning the recogni-
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tion and enforcement of arbitral awards entered into by the Contracting 
States nor deprive any interested party of any right he may have to avail 
himself of an arbitral award in the manner and to the extent allowed by 
the law or the treaties of the country where such award is sought to be 
relied upon. 

2. The Geneva Protocol on Arbitration Clauses of 1923 and the 
Geneva Convention on the Execution of Foreign Arbitral Awards of · 
1927 shall cease to have effect between Contracting States on their 
becoming bound and to the extent that they become bound, by this 
Convention. 

Article VIII 

1 .  This Convention shall be open until 31 December 1958 for signa
ture on behalf of any Member of the United Nations and also on behalf 
of any other State which · is or hereafter becomes a member of any 
specialized agency of the United Nations, or which is or J;lereafter 
becomes a party to the Statute of the International Court of Justice, or 
any other State to which an invitation has been addressed by the General 
Assembly of the United Nations. 

2. This Convention shall be ratified and the instruments of ratifica
tion shall be deposited with the Secretary-General of the United Na
tions. 

Article IX 

1 .  This Convention shall be open for accession to all States referred 
to in article VIII. 

2. Accession shall be effected by the deposit of an instrument of 
accession with the Secretary-General of the United Nations. 

Article X 

1 .  Any State may, at the time of signature, ratification or accession, 
declare that this Convention shall extend to all or any of the territories 
for the international relations of which it is responsible. Such a declara
tion shall take effect when the Convention enters into force for the State 
concerned. 

2. At any time thereafter any such extension shall be made by 
notification addressed to the Secretary-General of the United Nations 
and shall take effect as from the ninetieth day after the day of receipt by 
the Secretary-General of the United Nations of this notification, or as 
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from the date of entry into force of the Convention for the State 
concerned, whichever is the later. 

3 .  With respect to those territories to which this Convention is not 
extended at the time of signature, ratification or accession, each State 
concerned shall consider the possibility of taking the necessary steps in 
order to extend the application of this Convention to such territories , 
subject, where necessary for constitutional reasons, to the consent of 
the Governments of such territories. 

Article XI 

In the case of a federal or non-unitary State, the following provisions 
shall apply: 

(a) With respect to those articles in this Convention that come 
within the legislative jurisdiction of the federal authority, the 
obligations of the federal Government shall to this extent be the 
same as those of Contracting States which are not federal States; 

(b) With respect to those articles of this Convention that come 
within the legislative jurisdiction of constituent states or prov
inces which are not, under the constitutional system of the 
federation, bound to take legislative action; the federal Govern
ment shall bring such articles with a favourable recommenda
tion to the notice of the appropriate authorities of constituent 
states or provinces at the earliest possible moment; 

(c) A federal State Party to this Convention shall, at the request of 
any other Contracting State transmitted through the Secretary
General of the United Nations, supply a statement of the law 
and practice of the federation and its constituent units in regard 
to any particular provision of this Convention, showing the 
extent to which effect has been given to that provision by legisla
tive or other action. 

Article XII 

1 .  This Convention shall come into force on the ninetieth day fol
lowing the date of deposit of the third instrument of ratification or 
accession. 

2. For each State ratifying or acceding to this Convention after the 
deposit of the third instrument of ratification or accession, this Con
vention shall enter into force on the ninetieth day after deposit by such 
State of its instrument of ratification or accession. 
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Article XIII · 
1 .  Any Contracting State may denounce this Convention by a writ

ten notification to the Secretary-General of the United Nations. Denun
ciation shall take effect one year after the date of receipt of the 
notification by the Secretary-General. 

2. Any State which has made a declaration or notification under . 
article :X may, at any time thereafter, by notification to the Secretary
General of the United Nations, declare that this Convention shall cease 
t9 extend to the territory concerned one year after the date of the receipt 
of the notification by the Secretary-General. 

3 .  This Convention shall continue to be applicable to arbitral 
awards in respect of which recognition or enforcement proceedings have 
been instituted before the denunciation takes effect. 

Article XIV 

A Contracting State shall not be entitled to avail itself of the present 
Convention against other Contracting States except to the extent that it 
is itself bound to apply the Convention. 

Article XV 

The Secretary-General of the United Nations shall notify the States 
contemplated in article VIII of the following: 

(a) Signatures and ratifications in accordance with article VIII; 

(b) Accessions in accordance with article IX; 

(c) Declarations and notifications under articles I,  X and XI; 

(d) The date upon which this Convention enters into force in ac
cordance with article XII; 

(e) Denunciations and notifications in accordance with article 
XIII . 

Article XVI 

1 .  This Convention, of which the Chinese, English, French, Rus
sian and Spanish texts shall be equally authentic, shall be deposited in 
the archives of the United Nations. 

2. The Secretary-General of the United Nations shall transmit a 
certified copy of this Convention to the States contemplated in article 
VIII. 
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SCHEDULE R 

UNCITRAL MODEL LAW ON INTERNATIONAL 
COMMERCIAL ARBITRATION 

(As adopted by the United Nations Commission on International 
Trade Law on 21 June 1985) 

CHAPTER I. GENERAL PROVISIONS 

Article 1 

Scope of application 

(1) This Law applies to international commercial arbitration, sub
ject to any agreement in force between this State and any other State or 
States . 

(2) The provisions of this Law, except articles 8, 9, 35 and 36, apply 
only if the place of arbitration is in the territory of this State. 

(3) An arbitration is international if: 

(a) the parties to an arbitration agreement have, at the time of the 
conclusion of that agreement, their places of business in differ
ent States; or 

(b) one of the following places is situated outside the State in which 
the parties have their places of business: 

(i) the place of arbitration if determined in, or pursuant to, the 
arbitration agreement; 

(ii) any place where a substantial part of the obligations of the 
commercial relationship is to be performed or the place 
with which the subject-matter of the dispute is most closely 
connected; or 

(c) the parties have expressly agreed that the subject-matter of the · 
arbitration agreement relates to more than one country. 

(4) For the purposes of paragraph (3) of this article: 

(a) if a party has more than one place of business, the place of 
business is that which has the closest relationship to the arbitra
tion agreement; 

(b) if a party does not have a place of business, reference is to be 
made to his habitual residence. 
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(5) This Law shall not affect any other law of this State by virtue of 
which certain disputes may not be submitted to arbitration or may be 
submitted to arbitration only according to provisions other than those 
of this Law. 

Article 2 

Definitions and rules of interpretation 

For the purposes of this Law: 

(a) "arbitration" means any arbitration whether or not adminis
tered by a permanent arbitral institution; 

(b) "arbitral tribunal" means a sole arbitrator or a panel of arbitra
tors; 

(c) "court" means a body or organ of the judicial system of a State; 

(d) where a provision of this Law, except article 28, leaves the 
parties free to determine a certain issue, such freedom includes 
the right of the parties to authorize a third party, including an 
institution, to make that determination; 

(e) where a provision of this Law refers to the fact that the parties 
have agreed or that they may agree or in any other way refers to 
an agreement of the parties such agreement includes any arbi
tration rules referred to in that agreement; 

(f) where a provision of this Law, other than in articles 25(a) and 
32(2)(a), refers to a claim, it also applies to a counter-claim, and 
where it refers to a defence, it also applies to a defence to such 
counter-claim. 

Article 3 

Receipt of written communications 

(1) Unless otherwise agreed by the parties: 

(a) any written communication is deemed to have been received if it 
is delivered to the addressee personally or if it is delivered at his 
place of business, habitual residence or mailing address; if none 
of these can be found after making a reasonable inquiry, a 
written communication is deemed to have been received if it is 
sent to the addressee's last-known place of business, habitual 
residence or mailing address by registered letter or any other 
means which provides a record of the attempt to deliver it; 
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(b) the communication is deemed to have been received on the day it 
is so delivered. 

(2) The provisions of this article do not apply to communications in 
court proceedings. 

Article 4 

Waiver of right to object 

A party who knows that any provision of this Law from which the 
parties may derogate or any requirement under the arbitration agree
ment has not been complied with and yet proceeds with the arbitration 
without stating his objection to such non-compliance without undue 
delay or, if a time-limit is provided therefor, within such period of time, 
shall be deemed to have waived his right to object. 

Article 5 

Extent of court intervention 

In matters governed by this Law, no court shall intervene except 
where so provided in this Law. 

Article 6 

Court of other authority for certain functions of arbitration assistance 
. and supervision 

The functions referred to in articles 1 1(3), 11 (4), 13(3), 14, 16(3) and 
34(2) shall be performed by . . . (Each State enacting this model law 
specifies the court, courts or, where referred to therein, other authority 
competent to perform these functions.) 

CHAPTER II. ARBITRATION AGREEMENT 

Article 7 

Definition andform of arbitration agreement 

(1) ''Arbitration agreement" is an agreement by the parties to submit 
to arbitration all or certain disputes which have arisen or which may 
arise petween them in respect of a defined legal relationship, whether 
contractual or not. An arbitration agreement may ];)e in the form of an 
arbitration clause in a contract or in the form of a separate agreement. 
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(2) The arbitration agreement shall be in writing. An agreement is in 
writing if it is contained in a document signed by the parties or in an 
exchange of letters, telex, telegrams or other means of telecommunica
tion which provide a record of the agreement, or in an exchange of 
statements of claim and defence in which the existence of an agreement 
is alleged by one party and not denied by another. The reference in a 
contract to a document containing an arbitration clause constitutes an 
arbitration agreement provided that the contract is in writing and the 
reference is such as to make that clause part of the contract. 

Article 8 

Arbitration agreement and substantive claim before court 

(1) A court before which an action is brought in a matter which is the 
subject of an arbitration agreement shall, if a party so requests not later 
than when submitting his first statement on the substance of the dis
pute, refer the parties to arbi�ration unless it finds that the agreement is 
null and void, inoperative or incapable of being performed. 

(2) Where an action referred to in paragraph (1) of this article has 
been brought, arbitral proceedings may nevertheless be commenced or 
continued, and an award may be made, while the issue is pending before 
the court. 

Article 9 

Arbitration agreement .and interim measures by court 

It is not incompatible with an arbitration agreement for a party to 
request, before or during arbitral proceedings, from a court an interim 
measure of protection and for a court to grant such measure. 

CHAPTER III. COMPOSITION OF ARBITRAL TRIBUNAL 

Article 10 

Number of arbitrators 

(1) The parties are free to determine the number of arbitrators. 

(2) Failing such determination, the number of arbitrators shall be 
three. 
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Article 11 

Appointment of arbitrators 

(1) No person shall be precluded by reason of his nationality from 
acting as an arbitrator, unless otherwise agreed by the parties. 

(2) The parties are free to agree on a procedure of appointing the 
arbitrator or arbitrators, subject to the provisions of paragraphs (4) and 
(5) of this article. 

(3) Failing such agreement, 

(a) in an arbitration with three arbitrators, each party shall appoint 
one arbitrator, and the two arbitrators thus appointed shall · 
appoint the third arbitrator; if a party . fails to appoint the 
arbitrator within thirty days of receipt of a request to do so from 
the other party, or if the two arbitrators fail to agree on the third 
arbitrator within thirty days of their appointment, the appoint
ment shall be made, upon request of a party, by the court or . 
other authority specified in article 6; 

(b) in an arbitration with a sole arbitrator, if the parties are unable 
to agree on the arbitrator, he shall be appointed,  upon request of 
a party, by the court or other authority specified in article 6. 

(4) Where, under an appointment procedure agreed upon by the 
parties , 

(a) a party fails to act as required under such procedure, or 

(b) the parties, or two arbitrators, are unable to reach an agreement 
expected of them under such procedure, or 

(c) a third party, including an institution, fails .to perform any 
function entrusted to it under such procedure·, 

any party may request the court or other authority specified in article 6 
to take the necessary measure, unless the agreement on the appointment 
procedure provides other means for securing the appointment. 

(5) A decision on a matter entrusted by paragraph (3) or (4) of this 
article to the court or other authority specified in article 6 shall be 
subject to no appeal. The court or other authority, in appointing an 
arbitrator, shall have due regard to any qualifications required of the 
arbitrator by the agreement of the parties and to such considerations as 
are likely to secure the appointment of an independent and impartial 
arbitrator and, in the case of a sole or third arbitrator, shall take into 
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account as well the advisability of appointing an arbitrator of a nation
ality other than those of the parties. 

Article 12 

Grounds for challenge 

(1) When a person is approached in connection with his possible 
appointment as an arbitrator, he shall disclose any circumstances likely 
to give rise to justifiable doubts as to his impartiality or independence. 
An arbitrator, from the time of his appointment and throughout the 
arbitral proceedings,  shall without delay disclose any such circum
stances to the parties unless they have already been informed of them by 
him. 

(2) An arbitrator may be challenged only if circumstances exist that 
give rise to justifiable doubts as to his impartiality or independence, or 
if he does not possess qualifications agreed to by the parties. A party 
may challenge an arbitrator appointed by him, or in whose appointment 
he has participated, only for reasons of which he becomes aware after 
the appointment has been made. 

Article 13 

Challenge procedure 

(1) The parties are free to agree on a procedure for challenging an 
arbitrator, subject to the provisions of paragraph (3) of this article. 

(2) Failing such agreement, a party who intends to challenge an 
arbitrator shall, within fifteen days after becoming aware of the consti
tution of the arbitral tribunal or after becoming aware of any circum
stances referred to in article 12(2), send a written statement of the 
reasons for the challenge to the arbitral tribunal. Unless the challenged 
arbitrator withdraws from his office or the other party agrees to the 
challenge, the arbitral tribunal shall decide on the che:1llenge. 

(3) If a challenge under any procedure agreed upon by the parties or 
under the procedure of paragraph (2) of this article is not successful, the 
challenging party may request, within thirty days after having received 
notice of the decision rejecting the challenge, the court or other author
ity specified in article 6 to decide on the challenge, which decision shall 
be subject to no appeal; while such a request is pending, the arbitral 
tribunal, including the challenged arbitrator, may continue the arbitral 
proceedings and make an award. 
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Article 14 

Failure or impossibility to act 

(1) If an arbitrator becomes de jure or de facto unable to perform his 
functions or for other reasons fails to act without undue delay, his 
mandate terminates if he withdraws from his office or if the parties 
agree on the termination. Otherwise, if a controversy remains concern
ing any of these grounds, any party may request the court or other 
authority specified in article 6 to decide on · the termination of the 
mandate, which decision shall be subject to no appeal. 

(2) If, under this article or article 13(2), an arbitrator withdraws 
from his office or a party agrees to the termination of the mandate of an 
arbitrator, this does not imply acceptance of the validity of any ground 
referred to in this article or article 12(2). 

Article 15 

Appointment of substitute arbitrator 

Where the mandate of an arbitrator terminates under article 13 or 14 
or because of his withdrawal from office for any other reason or because 
of the revocation of his mandate by agreement of the parties or in any 
other case of termination of his mandate, a substitute arbitrator shall be 
appointed according to the rules that were applicable to the appoint
ment of the arbitrator being replaced. 

CHAPTER IV. JURISDICTION OF ARBITRAL TRffiUNAL 

Article 16 · 
Competence of arbitral tribunal to rule on its jurisdiction 

(I} The arbitral tribunal may rule on its own jurisdiction, including 
any objections with respect to the existence or validity of the arbitration 
agreement. For that purpose, an arbitration clause which forms part of 
a contract shall be treated as an agreement independent of the other 
terms of the contract. A decision by the arbitral tribunal that the 
contract is null and void shall not entail ipso jure the invalidity of the 
arbitration clause. 

(2) A plea that the arbitral tribunal does not have jurisdiction shall 
be raised not later than the submission of the statement of defence. A 
party is not precluded from raising such a plea by the fact that he has 
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appointed, or participated in the appointment of, an arbitrator. A plea 
that the arbitral tribunal is exceeding the scope of its authority shall be 
:raised as soon as the matter alleged to be beyond the scope of its 
authority is raised during the arbitral proceedings. The arbitral tribunal 
may, in either case, admit a later plea if it considers the delay justified. 

(3) The arbitral tribunal may rule on a plea referred to in paragraph 
(2) of this article either as a preliminary question or in an award on the 
merits. If the arbitral tribunal rules as a preliminary question that it has . 
jurisdiction, any party may request, within thirty days after having 
:received notice of that ruling, the court specified in article 6 to decide 
the matter, which decision shall be subject to no appeal; while such a 
request is pending, the arbitral tribunal may .continue the arbitral 
proceedings and make an award. 

Article 17 

Power of arbitral tribunal to or(ier interim measures 

Unless otherwise agreed by the parties, the arbitral tribunal may, at 
the request of a party, order any party to take such interim measure of 
protection as the arbitral tribunal may consider necessary in respect of 
the subject-matter of the dispute. The arbitral tribunal may require any 
party to provide appropriate security in connection with such measure. 

CHAPTER V. CONDUCT OF ARBITRAL PROCEEDINGS 

Article 18 

Equal treatment of parties 

The parties shall be treated with equality and each party shall be 
given a full opportunity of presenting his case. 

Article 19 

Determination of rules of procedure 

(1) Subject to the provisions of this Law, the parties are free to agree 
on the procedure to be followed by the arbitral tribunal in conducting 
the proceedings. 

(2) Failing such agreement, the arbitral tribunal may, subject to the 
provisions of this Law, conduct the arbitration in such manner as it 
considers appropriate. The power conferred upon the arbitral tribunal 
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includes the power to determine the admissibility, relevance, materiality 
and weight of any evidence. 

Article 20 

Place of arbitration 

(1) The parties are free to agree on the place of arbitration. Failing 
such agreement, the place of arbitration shall be determined by the 
arbitral tribunal having regard to the circumstances of the case, includ
ing the convenience of the parties . 

(2) Notwithstanding the provisions of paragraph (1) of this article, 
the arbitral tribunal may, unless otherwise agreed by the parties, meet at 
any place it considers appropriate for consultation among its members, 
for hearing witnesses, experts or the parties, or for inspection of goods, 
other property or documents. 

Article 21 

Commencement of arbitral proceedings 

Unless otherwise agreed by the parties, the arbitral proceedings in 
respect of a particular dispute commence on the date on which a request 
for that dispute to be referred to arbitration is received by the respon
dent. 

· Article 22 

Language 

(1) The parties are free to agree on the language to be used in the 
arbitral proceedings . Failing such agreement, the arbitral tribunal shall 
determinethe language or languages to be used in the proceedings. This 
agreement or determination, unless otherwise specified therein, shall 
apply to any written statement by a party, any h�aring and any award, 
decision or other communication by the arbitral tribunal. 

(2) The arbitral tribunal may order that any documentary evidence 
shall be accompanied by a translation into the language or languages 
agreed upon by the parties or determined by the arbitral tribunal. 

Article 23 

Statements of claim and defence 

(1) Within the period of time agre.ed by the parties or determined by 
the arbitral tribunal, the claimant. shall state the facts supporting his 
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claim, the points at issue and the relief or remedy sought, and the 
respondent shall state his defence in respect of these particulars, unless 
the parties have otherwise agreed as to the required elements of such 
statements. The parties may submit with their statements all documents 
they consider to be relevant or may add a reference to the documents or 
other evidence they will submit. 

(2) Unless otherwise agreed by the parties, either party may amend 
or supplement his claim or defence during the course of the arbitral 
proceedings, unless the arbitral tribunal considers it inappropriate to 
allow such amendment having regard to the delay in making it. 

Article 24 

Hearings and written proceedings 

(1) Subject to any contrary agreement by the parties, the arbitral 
tribunal shall decide whether to hold oral hearings for the presentation 
of evidence or for oral argument, or whether the proceedings shall be 
conducted on the basis of documents and other materials. However, 
unless the parties have agreed that no hearings shall be held, the arbitral 
tribunal shall hold such hearings at an appropriate stage of the proceed
ings, if so requested by a party. 

(2) The parties shall be given sufficient advance notice of any hear
ing and of any meeting of the arbitral tribunal for the purposes of 
inspection of goods, other property or documents. 

(3) All statements, documents or other information supplied to the 
arbitral tribunal by one party shall be communicated to the other party. 
Also any expert report or evidentiary document on which the arbitral 
tribunal may rely in making its decision shall be communicated to the 
parties. 

Article 25 

Default of a party 

Unless otherwise agreed by the parties, if, without showing sufficient 
cause, 

(a) the claimant fails to communicate his statement of claim in 
accordance with article 23(1), the arbitral tribunal shall termi
nate the proceedings; 

(b) the respondent fails to communicate his statement of defence in 
accordance with article 23(1), the arbitral tribunal shall con-

73 



UNIFORM LAW CONFERENCE OF CANADA 

tinue the proceedings without treating such failure in itself as an 
admission of the claimant's allegations; 

(c) any party fails to appear at a hearing or to produce documen
tary evidence, the arbitral tribunal may continue the proceed
ings and make the award on the evidence before it. 

Article 26 

Expert appointed by arbitral tribunal 

(1) Unless otherwise agreed by the parties, the arbitral tribunal 

(a) may appoint one or more experts to report to it on specific issues 
to be determined by the arbitral tribunal; 

(b) may require a party to give the expert any relevant information 
or to produce, or to provide access to, any relevant documents, 
goods or other property for his inspection. 

(2) Unless otherwise agreed by the parties, if a party so requests or if 
the arbitral tribunal considers it necessary, the expert shall, after deliv
ery of his written or oral report, participate in a hearing where the 
parties have the opportunity to put questions to him and to present 
expert witnesses in order to testify on the points at issue. 

Article 27 

Court assistance in.taking evidence 

The arbitral tribunal or a party with the approval of the arbitral 
tribunal may request from a competent court of this State assistance in 
taking evidence. The court may execute the request within its compe
tence and according to its rules on taking evidence. 

CHAPTER VI. MAKING OF AWARD AND TERMINATION OF 
PROCEEDINGS 

Article 28 

Rules applicable to substance of dispute 

(1) The arbitral tribunal shall decide the dispute in accordance with 
such rules of law as are Ghosen by the parties as applicable to the 
substance of the dispute. Any designation of the law or legal system of a 
given State shall be construed, unless otherwise expressed, as directly 

74 



APPENDIX A 

referring to the substantive law of that State and not to its conflict of 
laws rules.  

(2) Failing any designation by the parties, the arbitral tribunal shall 
apply the law determined by the conflict of laws rules which it considers 
applicable. 

(3) The arbitral tribunal shall decide ex aequo et bono or as amiable 
compositeur only if the parties have expressly authorized it to do so. 

(4) In all cases, the arbitral tribunal shall decide in accordance with 
the terms of the contract and shall take into account the usages of the 
trade applicable to the transaction. 

Article 29 

Decision making by panel of arbitrators 

In arbitral proceedings with more than one arbitrator, any decision 
of the arbitral tribunal shall be made, unless otherwise agreed by the 
parties, by a majority of all its members. However, questions of proce
dure may be decided by a presiding arbitrator, if so authorized by the 
parties or all members of the arbitral tribunal. 

Article 30 

Settlement 

(1) If, during arbitral proceedings, the parties settle the dispute, the 
arbitral tribunal shall terminate the proceedings and,  if requested by the 
parties and not objected to by the arbitral tribunal, record the settle- . 
ment in the form of an arbitral award on agreed terms. 

(2) An award on agreed terms shall be made in accordance with the 
provisions of article 3 1  and shall state that it is an award. Such an award 
has the same status and effect as any other award on the merits of the 
case. 

Article 31 

Form and contents of award 

(1) The award shall be made in writing and shall be signed by the 
arbitrator or arbitrators. In arbitral proceedings with more than one 
arbitrator, the signatures of the majority of all members of the arbitral 
tribunal shall suffice, provided that the reason for any omitted signature 
is stated. 
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(2) The award shall state the reasons upon which it is based� unless 
the parties have agreed that no reasons are to be given or the award is an 
award on agreed terms under article 30. 

(3) The award shall state its date and the place of arbitration as 
determined in accordance with article 20(1). The award shall be deemed 
to have been made at that place. 

( 4) After the award is made� a copy signed by the arbitrators in 
accordance with paragraph (1) of this article shall be delivered to each 
party. 

Termination of proceedings 

Article 32 

(1) The arbitral proceedings are terminated by the final award or by 
an order of the arbitral tribunal in accordance with paragraph (2) of this 
article. 

(2) The arbitral tribunal shall . issue an order for the termination of 
the arbitral proceedings when 

(a) the claimant withdraws his claim, unless the respondent objects 
thereto and the arbitral tribunal recognizes a legitimate interest 
on his part in obtaining a final settlement of the dispute; 

(b) the parties agree on the termination of the proceedings; 

(c) the arbitral tribunal finds that the continuation of the proceed
ings has for any other reason become unnecessary or impos
sible. 

(3) The mandate of the arbitral tribunal terminates with the termi
nation of the arbitral proceedings, subject to the provisions of articles 
33 and 34(4). 

Article 33 

Correction and interpretation of award; additional award 

(1) Within thirty days of receipt of the award, unless an<?ther period 
of time has been agreed upon by the parties: 

(a) a party, with notice to the other party, may request the arbitral 
tribunal to correct in the award any errors in computation, any 
clerical or typographical errors or any errors of similar nature; 
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(b) if so agreed by the parties, a party, with notice to the other party, 
may request the arbitral tribunal to give an interpretation of a 
specific point or part of the award. 

If the arbitral tribunal considers the request to be justified ,  it shall 
make the correction or give the interpretation within thirty days of 
receipt of the request. The interpretation shall form part of the award. 

(2) The arbitral tribunal may correct any error of the type referred to 
in paragraph (1)(a) of this article on its own initiative within thirty days 
of the date of the award. 

(3) Unless otherwise agreed by the parties, a party, with notice to the 
other party, may request, within thirty days of receipt of the award, the 
arbitral tribunal to make an additional award as to claims presented in 
the arbitral proceedings but omitted from the award . If the arbitral 
tribunal considers the request to be justified, it shall make the addi
tional award within sixty days. 

(4) The arbitral tribunal may extend, if necessary, the period of time 
within which it shall make a correction, interpretation or an additional 
award under paragraph (1)  or (3) of this article. 

(5) The provisions of article 31 shall apply to a correction or inter
pretation of the award or to an additional award. 

CHAPTER VII. RECOURSE AGAINST AWARD 

Article 34 

Application for setting aside as exclusive recourse against arbitral 
award 

(1) Recourse to a court against an arbitral award may be made only 
by an application for setting aside in accordance with paragraphs (2) 
and (3) of this article. 

(2) An arbitral award may be set aside by the court specified in 
article 6 only if: 

(a) the party making the application furnishes proof that: 

(i) a party to the arbitration agreement referred to in article 7 
was under some incapacity; or the said agreement is not 
valid under the law to which the parties have subjected it or, 
failing any indication thereon; under the law of this State; 
or 
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(ii) the party making the application was not given proper 
notice of the appointment of an arbitrator or of the arbitral · 
proceedings or was otherwise unable to pres�nt his case; or 

(iii) the award deals with a dispute not contemplated by or not 
falling within the terms of the submission to arbitration, or 
contains decisions on matters beyond the scope of the 
submission to arbitration, provided that, if the decisions on 
matters submitted to arbitration can be separated from 
those not so submitted, only that part of the award which 
contains decisions on matters not submitted to arbitration 
may be set aside; or 

(iv) the composition of the arbitral tribunal or the arbitral 
procedure was not in accordance with the agreement of the 
.Parties, unless such agreement was in conflict with a provi
sion.of this Law from which the parties cannot derogate, or, 
failing such agreement, was not in accordance with this 
Law; or 

(b) the court finds that: 

(i) the subject-matter ofthe dispute is not capable of settle
ment by arbitration under the law of this State; or 

(ii) the award is in conflict with the public policy of this State. 

(3) An application for setting aside may not be made after three 
months have elapsed from the date on which the party making that 
application had received the award or, if a request had been made under 
article 33, from the date on which that request had been disposed of by 
the arbitral tribunal. 

(4) The court, when asked to set aside an award, may, where appro
priate and so requested by a party, suspend the setting aside proceedings 
for a period of time determined by it in order to give the arbitral tribunal 
an opportunity to resume the arbitral proceedings or to take such other 
action as in the arbitral tribunal's opinion will eliminate the grounds for 
setting aside. 

CHAPTER VIII. RECOGNITION AND ENFORCEMENT 
AWARDS 

Article 35 

Recognition and enforcement 

( 1 )  An arbitral award, irrespective of the country in which it was 
made, shall be recognized as binding and, upon application in writing 
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to the competent court, shall be enforced subject to the provisions of 
this article and of article 36. 

(2) The party relying on an award or applying for its enforcement 
shall supply the duly authenticated original award or a duly certified 
copy thereof, and the original arbitration agreement referred to in 
article 7 or a duly certified copy thereof. If the award or agreement is not 
made in an official language of this State, the party shall supply a duly 
certified translation thereof into such language. 

Article 36 

Grounds for refusing recognition or enforcement 

(1) Recognition or enforcement of an arbitral award, irrespective of 
the country in which it was made, may be refused only: 

(a) at the request of the party against whom it is invoked, if that 
party furnishes to the competent court where recognition or 
enforcement is sought proof that: 

(i) a party to the arbitration agreement referred to in article 7 
was under some incapacity; or the said agreement is not 
valid under the law to which the parties have subjected it or, 
failing any indication thereon, under the law of the country 
where the award was made; or 

(ii) the party against whom the award is invoked was not given 
proper notice of the appointment of an arbitrator or of the 
arbitral proceedings or was otherwise unable to present his 
case; or 

(iii) the award deals with a dispute not contemplated by or not 
falling within the terms of the submission to arbitration, or 
it contains decisions on matters beyond the scope of the 
submission to arbitration, provided that, if the decisions on 
matters submitted to arbitration can be separated from 
those not so submitted, that part of the award which con
tains decisions on matters submitted to arbitration may be 
recognized and enforced; or 

(iv) the composition of the arbitral tribunal or the arbitral 
procedure was not in accordance with the agreement of the 
parties or, failing such agreement, was not in accordance 
with the law of the country where the arbitration took 
place; or 
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(v) the award has not yet become binding on the parties or has 
been set aside or suspended by a court of the country in 
which, or under the law of which, the award was made; or 

(b) if the court finds that: 

(i) the subject-matter of the dispute is not capable of settle
ment by arbitration under the law of thi� State; or 

(ii) the recognition or enforcement of the award would be 
contrary to the public policy of this State. 

(2) If an application for setting aside or suspension of an award has 
been made to a court referred to in paragraph (l)(a)(v) of this article, the 
court where recognition or enforcement is sought may, if it considers it 
proper, adjourn its decision and may also, on the application of the 
party claiming recognition or enforcement of the award, order the other 
party to provide appropriate security. 
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(See page 25) 

BILINGUAL DRAFTING IN A COMMON LAW JURISDICTION 
IN CANADA* 

The publication of Sir William Dale's book Legislative Drafting: A 
New Approach, has stimulated a discussion in England on changing the 
English legislative drafting method to have inore similarity to. "conti
nental" drafting as practised in European countries whose law is based 
on Roman law. In Canada, essentially the same question must be faced 
in the development of bilingual statutes in common law jurisdictions. In 
our case, French drafting is being introduced where a body of statutes is 
already complete in English and written in a way that was developed 
when the use of French was not contemplated. One of the problems is 
that the French language and the civil law and its drafting method are 
seen as intertwined and as integral to cultural ideals which all of us are 
commjtted to preserve. In the search for cultural ideals, there is a 
tendency for French drafting theory to distance or isolate itself from 
English drafting methods. 

It is the purpose of this paper to propose that much can be done to 
bring the French and English drafting methods together. It is concerned 
with legislative drafting for the future. English language statutes that 
are already on the books must be translated as they are. 

In Canada, the Civil Code is referred to as an example of the French 
ideal and is compared to English statutes to show fundamental cultural 
differences. The counterpart in Ontario to the Civil Code of Quebec ot 
the Napoleonic Code of France is the common law. That is, the princi
ples expressed in the Civil Code as pure general principles are expressed 
in the common law, similarly, as generally stated flexible principles in 
decided cases. The statute law outside the Civil Code is the counterpart 
of English statute law. In practice in Canada, the attributes of the Civil 
Code are not found in French statute law. French statutes address the 
same procedural and administrative detail as the English statutes do in 
the same subject matter. On the other hand, common law concepts such 
as reasonableness, good faith and fault and negligence are commonly 
stated unadorned in English statutes and are troublesome to French 
translators who look for greater specificity. The quality of English 
drafting varies but, in the case of well drafted statutes in either lan
guage, the differences are not as great as is generally assumed. 

*A paper by ARTHUR N. SlONE, SENIOR LEGISLATIVE COUNSEL, ONTARIO, 
delivered to the Legislative Drafting Section of the Uniform Law Conference of Canada 
in August, 1985. 
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One fundamental principle must be recognized and accepted: in a 
province, there is one body of law and one judicial system. It is not 
possible for either to be different for different cultures within the 
province (as perhaps can be done to some extent in Federal statutes 
which must recognize two systems of law). From this principle certain 
results follow: 

1 .  The degree of particularity in statutes is the same in both French 
and English. 

2. To express the law of the province, some local adaptation is 
necessary in French terminology which is the medium for ex
pressing the civil law. 

3 .  The substance of  the law should not be confused with drafting 
method or style, and substance comes first. 

Current Ontario statutes were drafted over the past 100 years . In that 
time, the English drafting method and style has gone through continu
ous change. The most recent statutes are found by translators to be 
easier to translate into comfortable French than the older ones. Devel
opments in English drafting can be speeded up. Many characteristics of 
English statutes are in the control of the draftsman. They exist only as 
habits, not essential to the law, and continue because, in English, they 
cause no problem. The characteristics of English drafting, often pointed 
to as a cultural difference, are not seen in that way by the English 
draftsman. He sees two principal governing factors:  the expectation of 
the judicial system and his own drafting ability. His principal objective 
is clear communication. It is, therefore, entirely possible to change 
habits of expression only. 

Awareness of certain improvements would be beneficial to both 
English and French expression. 

Reduce the use of internal references to a minimum. In verbal 
communication, the use of words to represent a thing or act simultane
ously conveys the thought. The use of an internal reference does not. 
This has become peculiar to statutes and can be eliminated by not 
departing from the ordinary means of communicating by words . 

e.g. "an order under section 23" becomes "an order for adoption" 
etc. 

Reduce the use of nsubject to " and "notwithstanding,, to a mini
mum. These are sometimes used merely to remind the reader of another 
relevant provision. The draftsman can accept that a general statement in 
a statute is not self -contained and severable, and that a subsequent more 
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particular qualification to a generalization is equally legislative without 
special reference . A genuine contradiction requiring paramountcy to be 
settled is probably a failure in organization. 

Reduce the use of the case to a minimum. e.g. "Where a person is 
over the age of sixteen years, he shall . . . etc:' becomes "A person who 
is over the age of sixteen years shall etc.". It comes easily to a draftsman 
who is faced with characterizing an endless series of new thoughts to get 
into the habit of beginning with "where". Although the use of the case is 
often necessary for ultimate simplicity, it is useful to test each case to see 
if it can be eliminated. 

Approach the subject directly. Introduce each new step in a statute 
with a positively stated general principle describing it, followed by such 
qualifications or particulars as the law requires. Avoid long sentences, 
especially in a complicated matter. 

Reduce the use of clauses. Use clauses for clarity only and not as a 
device to put more in the sentence. 

Avoid over-particularity. The need for particularity is an aspect of 
the civil right to know the law before the event. The trend to more 
particularity is universal and is invading even Civil Codes. However, 
over-particularity can destroy its own objective. It can also deprive a 
court of the degree of flexibility a court must have to obtain justice in 
particular cases. 

Reduce definitions. There is a tendency to overuse definitions in 
English. Overuse can be addressed by assuming there won't be arty 
definitions and adding them on a clear balance of convenience basis·. 
Definitions should not be used as a device to shape the application of 
the Act or to create qualifications respecting its subject matter if the 
object can be achieved in the substantive provisions . 

These principles are already being observed in well-drafted English 
statutes, but the draftsman needs to be ever-vigilant as their abuse 
comes easily in English. 

For bilingual drafting in a common law jurisdiction, the French 
draftsman should be a person trained and with practical experience in 
the law of the province and be an experienced working draftsman in the 
same jurisdiction. This ensures that both the English and French drafts
men have a common perception of what is required to be covered. Such 
a person, if not available, should be trained and the process will take 
longer. Then, the English and French draftsmen should work together 
for the purpose, among other things, of identifying ways in which the 
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English text may be modified for greater compatibility with the French 
in those matter that are within the discretion of the draftsman. And 
finally, a consistent English·style arising. out of the experience should be 
formalized. 

English drafting in · Canada has attained a good reputation for 
quality and has a reasonably uniform style. However, in almost 120 
years as a bilingmil state, English drafting has not profited sufficiently 
from the good characteristics of French drafting: purity of thought and 
conciseness of expression. The yearning in England for reform in En
glish drafting has little chance of fulfilment by means of interplay with 
"continental" drafting. In Canada, mutual influence is destined to 
happen. The conditions are in place and the urgency increases. It will 
not be done by the French and English draftsmen working in solitudes. 
It will not be done if civiliste draftsmen are air-lifted into a common law 
province. It can be done by unifying the drafting process in a manner 
responsive to the judicial system of the province. 

If bilingual drafting is approached positively, it can result in an 
improved, distinctly Canadian, method and style in English language 
drafting. 
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LA REDACTION BILINGUE DANS UN RESSORT DE COMMON 
LAWAU CANADA* 

. 

La publication du livre de Sir William Dale, "Legislative Drafting : 
A New Approach,,, a souleve, en An�leterre, Ia question d'un change
ment eventuel de la methode de redaction legislative anglaise; ce 
changement viserait a rapprocher celle-ci davantage de la redaction 
"continentale" qui a cours dans les pays d'Europe dont le systeme 
juridique s'inspire largement du droit romain. La meme question se 
pose avec autant d'acuite au Canada, et concerne la redaction d'un 
nombre croissant de textes legislatifs bilingues dans les ressorts de 
common law. Dans notre cas, la redaction fran�;aise est introduite alors 
meme qu' existe deja un ensemble de lois rectigees en anglais selon des 
methodes elaborees a une epoque oil i1 n' etait pas question de faire 
usage du fran�;ais. l!un des problemes auxquels on se butte reside dans 
le fait que la langue fran�;aise, le droit civil et sa methode de redaction 
sont consideres comme intimement meles et faisalit partie integrante 
.d'ideals culturels que nous tenons taus a sauvegarder. Dans le cadre de 
cette recherche d' ideals culturels, la redaction fran�aise a tendance a 
s'isoler, a se distancier des methodes de redaction anglaise . .  

Le present document se propose de demontrer qu'on peut deja 
accomplir beaucoup pour rapprocher les methodes de redaction fran
�aise et anglaise. Nous n'aborderons ici que Ia redaction des lois a venir. 
Les textes legislatifs qui figurent deja en anglais dans les recueils doivent 
etre traduits tels quels. 

Au Canada, le Code civil est souvent cite comme l'exemple de l'ideal 
fran�ais et on le compare volontiers aux lois anglaises afin d'illustrer les 
differences culturelles fondamentales qui existent entre les deux syste
mes. En Ontario, la common law represente I' equivalent du Code civil 
du Quebec, ou du Code Napoleon de la France. Nous voulons dire par 
la que les principes exprimes dans le Code civil sous la forme de 
principes generaux se retrouvent semblablement, mais de fa�on plus 
souple en common law, dans les jugements des tribunaux. Les lois 
particulieres en dehors du Code civil constituent la contrepartie des lois 
particulieres anglaises. Dans la pratique, au Canada, les caracteristi
ques generalement attribuees au Code civil ne se retrouvent pas dans les 
textes legislatifs ecrits en fran�ais. Ces derniers s'attachent aux memes 

*Document redige par ARTHUR N. STONE, premier Conseiller legislatif, province de 
l'Ontario, presente a la section redaction legislative de la Conference sur l'uniformi
saiton des lois au Canada, en aout 1985. 
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details "proceduriers" et administratifs que les lois anglaises touchant 
. un sujet semblable. D'autre part, les concepts d� la common law 
comme ceux de "reasonableness" , "good faith" ,  "fault" et "negli
gence" sont habituellement enonces tels quels dans les lois anglaises et 
causent bien des soucis aux traducteurs fran9ais qui aspirent a plus de 
precision. La qualite de la redaction anglaise peut varier, mais dans le 
cas de lois bien redigees dans l'une ou l '  autre langue, les differences ne 
sont pas si prononcees qu' on Ie pretend generalement. 

II y a lieu d'admettre et d'accepter un principe fondamental : dans 
un ressort, il n'y a qu'un ensemble de lois et qu'un systeme judiciaire. II 
est impossible que l'un ou l'autre varie de fa90ll a s'accommoder a 
d 'autres cultures presentes dans la province ( comme cela peut parfois se 
faire, dans une certaine mesure, pour les lois federales qui doivent tenir 
compte de deux systemes de droit). Les remarques suivantes decoulent 
de ce grand principe : 

1 .  Le meme degre de precision se retrouve dans les lois fran9aise et 
anglaise. 

2. Afin d'exprimer le droit d'un ressort, il est necessaire d'appor
ter une certaine adaptation regionale a Ia terminologie fran9aise 
qui est le mode d'expression du droit civil. 

3 .  Il y a lieu de ne pas confondre le fond de la loi avec la methode 
ou Ie style de redaction (Ia forme). II importe de se rappeler que 
le fond l'emporte toujours sur la forme. 

Les lois actuelles de l'Ontario ont ete redigees au cours des cent 
dernH:res annees. Tout au long de cette periode, la methode de redaction 
de meme que le style anglais n'ont cesse d'evoluer. Les traducteurs 
constatent qu'il est plus aise de traduire en fran9ais les textes legislatifs 
recents ·que les plus anciens . 11 est possible d'accelerer I' evolution des 
methodes de redaction anglaise. Bon nombre des caracteristiques pro
pres aux lois anglaises sont en effet laissees a la discretion du redacteur. 
II ne s'agit que d'habitudes de redaction; elles ne sont pas essentielles au 
droit et ne se perpetuent que parce que, en anglais, elles ne suscitent 
aucune difficulte. Les caracteristiques de la redaction anglaise, dont i1 
est dit souvenr qu'elles refletent une difference culturelle, ne sont pas 
per9ues de cette fa9on par le redacteur anglais . Ce dernier voit la deux 
facteurs dominants : d'une part, les exigences du systeme judiciaire et 
d'autre part, ses aptitudes en tant que redacteur. Sa preoccupation 
principale est d'etre bien compris. II est done tout a fait possible de 
modifier les habitudes redactionnelles qui ne touchent qu' a 1' expression 
(la forme). 
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La connaissance de certaines ameliorations a apporter ne peut etre 
benefique aux versions anglaise et fran9aise. 

Reduire le nombre de renvois internes. Dans le domaine de la com
munication verb ale, les mots que 1' on emploie pour representer un objet 
ou un acte transmettent simultanement la pensee de leur auteur; ce n'est 
pas le cas s'il est fait usage de renvois internes . Cette tendance est 
devenue le propre des textes legislatifs et peut etre eliminee en continu
ant de communiquer par les mots; par exemple, "l'ordonnance visee a 
I' article 23" devient "l'ordonnance d'adoption" , etc. 

Limiter !'usage des termes "sous reserve de, et "malgre•• (ou "non
obstant••;. Ces termes ne sont parfois utilises que pour rappeler au 
lecteur une autre disposition pertinente. Le redacteur peut admettre 
qu'un enonce de portee generale dans une loi n'est pas autonome et 
dissociable du reste du texte. De Ia meme fa9on, une precision limitant 
une disposition generale a egalement un effet legislatif, sans qu'il soit 
necessaire d'aj outer un renvoi precis. La veritable contradiction, celle · 
qui exige que l'on decide de la disposition qui l'emporte sur l'autre, 
resulte probablement d'une defaillance dans la structuration de la pen
see. 

Limiter !'usage de Ia proposition conditionnelle. Par exemple, il est 
preferable d'ecrire "La personne qui est agee de plus de seize ans, etc�' 
plutot que "Si une personne est agee de plus de seize ans, elle, etc�'. Le 
redacteur qui doit souvent enoncer une longue serie de situations nou
velles a tendance a commencer ses phrases par "si". Bien que l'usage de 
la proposition conditionnelle permette parfois de simplifier la redac
tion, le redacteur doit toujours verifier s'il n'est pas possible d'eviter 
cette construction. 

Aborder le sujet defaron directe. Introduire chaque nouvel el�ment 
dans une loi au moyen d'un principe general en once de maniere positive. 
Suivent ensuite les conditions ou les details que la loi exige. 11 est 
recommande d'eviter les longues phrases , surtout lorsque le sujet est 

· particulierement complique. 

Reduire /'usage de membres de phrase. Ne se servir de membres de 
phrase et de propositions subordonnees que pour rendre le texte plus 
clair, non pour faire tenir un nombre excessif d'idees dans une meme 

. phrase. 

Eviter l'exces de precision. Le besoin de precision decoule du droit 
du citoyen a Ia connaissance prealable de la loi. La tendance a une plus 
grande precision est universelle et envahit meme les Codes civils. Toute
fois, le desir de preciser a outrance peut produire un effet contraire au 
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resultat escompte. Cet exces de precision peut egalement oter au tribu
nal le degre de souplesse dont il doit toujours disposer pour satisfaire 
aux besoins de Ia justice dans des cas particuliers. 

Diminuer le nombre de definitions. Les redacteurs anglophones ont 
tendance a abuser des definitions. II est possible d'eviter ce piege en 
presumant !'absence de toute definition et en n'ajoutant que celles qui 
s'averent indispensables a !'intelligence du texte. Les definitions ne 
doivent pas servir a diriger !'application de Ia loi ni a limiter sa portee 
s'il est possible de le faire au moyen des dispositions de fond. 

Les principes que nous venons d'exposer sont pour la plupart deja  
observes dans les lois anglaises qui sont soigneusement redigees.  La 
vigilance demeure cependant indiquee puisque les "tics redactionnels" 
que nous venons de denoncer se presentent frequemment sous Ia plume 
d'un redacteur anglophone. 

Pour ce qui est de la redaction bilingue dails un ressort de common 
law, le redacteur fran9ais doit, de preference, avoir re9u une solide 
formation juridique et possecter une experience pratique du droit en 
vigueur dans ce ressort. II doit egalement y avoir fait de Ia redaction 
legislative pendant un certain laps de temps. De Ia sorte, on s' assure que 
les redacteurs anglais et fran9ais ont la meme perception du sujet a 
traiter. Dans le cas oil il est impossible de recruter une personne posse
dant ces qualites , il faut proceder a la formation du candidat et de ce 
fait, le processus sera plus long. Apres quoi, les redacteurs anglais et 
fran9ais travailleront de concert dans le but, notamment, de trouver les 
moyens de rapprocher le texte anglais du texte fran9ais, dans les do
maines qui relevent de la competence du redacteur. Enfin, il y aura lieu, 
a Ia suite de I' experience acquise, d'elaborer un style anglais coherent. 

On peut dire que la redaction legislative anglaise au Canada a atteint 
un degre de qualite fort acceptable; quant au style, i1 est maintenant 
passablement uniforme. II n'en demeure pas moins qu'apres presque 
120 ans de bilinguisme, Ia redaction anglaise n' a pas su profiter suffi
samment des caracteristiques enrichissantes de la redaction fran9aise : 
purete de Ia pensee et concision de 1' expression. Le desir exprime en 
Angleterre de reformer la redaction legislative a peu de chance d' a
boutir par le seul moyen des contacts avec les methodes de redaction qui 
ont cours sur le continent. Au Canada, cependant, on s'achemine vers 
une influence reciproque. Les mecanismes sont en place et le sentiment 
d'urgence augmente avec le temps . Rien de valable rie sera accompli si 
les redacteurs anglais et fran9ais s'enferment chacun dans sa tour 
d'ivoire. Pareillement, rien d'utile ne sera accompli si des redacteurs 
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civilistes sont "parachutes" dans un ressort de common law. Des resul
tats positifs ne seront obtenus qu'en melant intimement les deux proces
sus redactionnels d'une fa�on qui tienne pleinement compte du systeme 
judiciaire du ressort. 

La redaction bilingue,  envisagee sous un angle franchement positif, 
ne peut que de boucher, du point de vue de Ia redaction anglaise, sur une 
methode et un style de plus haute tenue, typiquement canadiens. 
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{See page 26) 

SEX AND GENDER IN LEGISLATIVE DRAFTING 

Introduction 
This paper recommends that the Drafting Section of the Uniform 

Law Conference adopt a non-sexist legislative drafting style and briefly 
sets out the reasons supporting the recommendation. 

In North America and Europe, the last decades have seen greater 
attention being paid to questions of sex and gender in language. There is 
an increased sensitivity to the images of men and women that our 
languages create and reflect. In the English speaking world, a major 
focus has been on the third person singular pronoun, although the titles 
of occupations and positions {like "chairman") have also received 
attention. Among French speakers, a major focus has been on "la 
feminisation des titres" - the creation and use of feminine forms of the 
masculine nouns that are generally used for occupations and positions. 

Linguistic changes that were originally thought extreme have become 
part of current usage and indeed of government policy. In recent years, 
legislative counsel in a number of Canadian jurisdictions {including 
Manitoba, Newfoundland, the Northwest Territories, Nova Scotia, 
Ontario and the Yukon) have adopted drafting styles that are intended 
to be non-sexist. The Government of Ontario announced in the summer 
of 1985 that it was committed, as a matter of policy, to a legislative style 
that "fully expresses and enhances the equality of the sexes". The Yukon 
will publish the forthcoming revision of its ordinances in a non-sexist 
style. The federal Parliamentary Committee on Equality Right& in its 
recent report {"Equality for All" , October 1985) recommended that 
federal legislation be drafted in non-sexist language. 

At the outset, we note that sex and gender issues present themselves in 
very different forms in English and French because of their different 
grammatical structures . Obviously, there can be no uniform solutions 
that apply in the sam·e way to both languages. However, the underlying 
principles are the same because the social and political changes that 
have led to demands for "non-sexist" language are the same for speak
ers of both languages. In a bilingual context, to consider either language 
in isolation gives an incomplete picture. It is necessary to study the 
implications of French and English usage together in order to develop a 
consistent approach. 

The Question 
It is now time to ask if the Drafting Section should adopt the 

following statement of policy: 
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Sex-specific references should be avoided.* 

We suggest that the Uniform Law Conference should consider this 
question and the matters set out in this paper and take a position on 
non-sexist drafting that reflects current and accepted developments in 
language. 

Basic Principles 

In our opinion, the following basic principles of legislative drafting 
relate to the question of non-sexist drafting: 

1 .  Legislative drafters have an obligation to use plain language. 
Legislation should . be written in a style that is as close to 
ordinary language as is consistent with the accuracy require
ments of the legislation. For example, a statute should not use a 
masculine form when a correct user of the language would use a 
neutral form or would indicate the possibility of a choice be
tween alternatives. 

2. Legislation should address all its readers equally. Neither 
women nor men should be required to perform adjustments to 
the text that the other is not required to perform. Persons of 
either sex who are "targeted" by a provision should clearly 
understand this without having to convert the text by looking in 
an obscure place (i .e. an interpretation act). 

· 3 .  The language of  legislation should not offend any of  its readers . 
Increasing numbers of women and men are offended by Ian- · 
guage that they consider sexist, believing that such language 
creates images that are inappropriate today. The following 
books will be of interest to those who wish to consider this issue 
further: 

The Handbook of Nonsexist Writing, Casey Miller and Kate 
Swift,  Barnes and Noble Books , New York, 1981 . 

Words and Women, Casey Miller and Kate Swift, Anchor 
Books, Garden City, New York, 1977 . 

Man made Language, Dale Spender, Routledge & Kegan Paul, 
London, 1985 (second edition). 

Les mots et lesfemmes, Marina Yaguello, Payot, Paris, 1978. 

"'The statement of policy, before amendment by the Drafting Section, read as follows: 

New Uniform Acts should be drafted without sex-specific references, except 
if the context requires them. 
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4. Legislation should be drafted in a manner that is neutral in 
terms of language issues, correct and up to date, neither faddish 
nor stodgy. It is not the function of legisiation to coin new words 
or use language in a way that has not yet become accepted. On 
the other hand, to resist change where a trend has been firmly 
established is to endorse language that no longer reflects current 
use. 

Sex-neutral legislative language is not a fad. As noted in our 
introduction, it is being used in several Canadian jurisdictions 
and has been endorsed by a parliamentary committee at the 
federal level. Robert Dick, a well-known Canadian commenta
tor on legal drafting in English, recommends a sex-neutral style 
in the 1985 edition of his already classic text Legal Drafting 
(Carswell, Toronto) and provides recommendations (at pages 
167 to 169) for reducing, if not eliminating, sex specific refer
ences . It is Dick's conclusion on the matter that "Modern 
society demands that new approaches be taken both for the 
drafting of documents and of judgments". Furthermore, the 
federal government has endorsed sex-neutral writing in all offi
cial communications (see, for example, Appendix II to The 
Canadian Style: A Guide to Writing and Editing, Department 
of the Secretary of State, Dundurn Press, Toronto, 1985 and 
Guidelines Respecting the Elimination of Sexist Language in 
Departmental Communications, Department of Justice, 1984). 

5 .  Legislative counsel should use a drafting style that is consistent 
with political reality. By adopting a non-sexist approach at the 
outset, one avoids the possibility of hurried and awkward 
amendments at the committee stage. 

6. The Uniform Law Conference should use a style that permits 
participating jurisdictions to adopt Uniform Acts with a mini
mum of change. 

We have found that it is easy to convert an English draft that is 
written in the new style to the old style, but that the reverse 
process is often difficult. If a sex-neutral drafting style is 
adopted at the outset in both languages, the conversion problem 
disappears for everyone. 

English and French 

We would now like to consider the implications of the proposed 
statement of policy for the English drafter and the French drafter. 
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The English language 

The English drafter confronts non-sexist drafting issues in relation to 
nouns and pronouns. The major problems are not with nouns but with 
the third person singular pronouns. 

It is increasingly clear that many people no longer believe that "he" 
functions as a generic pronoun to include "she". In fact, one must 
question if in ordinary English "he" ever was a true generic or dual 
gender pronoun. When one is expecting a visitor but does not know the 
visitor's sex, one would not say "he is coming at three o'clock". One 
would say "my visitor is coming at three o'clock". 

As much as anything, it is the use in interpretation acts of provisions 
such as the following: 

In every Act, . . . unless the contrary intention appears, 
words importing . . . the masculine gender only include . . . 
females and the converse. (Interpretation Act, R.S.O. 1980, 
c.219, s.27G)) 

that has tended to cement the idea in lawyers' minds that "h e" is sex
neutral. In other words, this is not a linguistic fact but a convenient legal 
fiction, developed at a time when the subjects of legislative statements 
were likely to be males. One must always question the utility of such 
interpretation act provisions. G. C. Thornton at page 96 of the second 
edition of his text, Legislative Drafting (Butterworths, London, 1979), 
states: 

. . . the process of shortening laws by Interpretation statutes 
cannot be taken too far without risk of defeating its own 
ends. Unless a provision in an Interpretation Act serves to 
advance the successful communication of law, it should not 
be there. Written law should not be misleading or incompre
hensible without reference to Interpretation legislation. In
deed, it may be said that in many respects the Interpretation 
Act forces the draftsman to walk a tight-rope; a balanced 
approach is called for. 

Most people will have a mental image when reading a sex-specific 
reference that is different than when reading a sex-neutral reference. · 
Provisions such as the one quoted from Ontario's Interpretation Act do 
not serve as aids to successful communication when a person who reads 
"he'' does not see at once an image of "he and she" in the mind's eye. If 
such is the case, then it is time to stop relying on the excessively artificial 
provisions contained in many interpretation acts. This returns us to the 
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point raised in the discussion of the first basic principle. If the use of 
"he" by itself is not plain English then we should discard the practice. 

The argument is frequently made that "he or she" is awkward. In 
fact, often the discipline of avoiding the third person singular pronoun, 
except where it is really essential, clarifies, shortens and improves the 
text . Pronouns can always be eliminated by the repetition of nouns. 
Restructuring sentences avoids unnecessary or boring repetition of 
nouns . Eliminating pronouns has the very real advantage of eliminating 
for all time the possibility of committing the error of incorrect pronomi
nal reference. 

We recommend that pronouns and possessive adjectives not be used 
at all if the noun can be either an individual or a corporation. The 
strings "he, she or it" , "his, her or its" or "him, her or it" are so 
ungainly that they should be avoided as much as possible. "It" and 
"its" may be used if the noun can not be an individual. "He or she" and 
"his or her" may be used if the noun can only be an individual. 

Sometimes one can use the plural rather than the singular. This totally 
eliminates the problem of third person singular pronouns . However, we 
would caution that this is frequently not the appropriate solution. 

Nouns create relatively minor problems in English. With the excep
tion of a few nouns that always denote one sex (e.g. "husband" or 
"wife"), a very few nouns that have both a masculine and feminine form 
(e.g. "executor" and "executrix") and a few other nouns that have an 
established form that some people consider to be masculine only (e.g. 
"chairman" and "alderman"), English personal nouns appear to have 
no grammatical gender because their form is the same in the masculine 
and the feminine. 

The problems that do arise can be avoided by using common sense. 
Apart from nouns with natural gender like "husband" and "wife" , it is 
best to use forms like "police officer" (rather than "policeman") and 
"flight attendant" (rather than "stewardess"). It is our opinion that 
synthetic absurdities such as "personhole cover" must be avoided in 
legislation. The words that create the most difficulty are words like 
"chairman" and "alderman" which some consider to have dual gender 
and which others consider to have masculine gender only. Some people 
do not like the alternatives, such as "presiding officer" , and it would 
appear, from our experience, that the use of words such as "chairman" 
or any of their alternatives is not merely a drafting issue but a hot 
political issue that should be considered by the drafter with his or her 
clients at an early stage. 
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The French language 

The French speaking reader is left cold by the debate over "he" and 
"she" , since in French the grammatical gender of nouns governs the 
gender of pronouns that refer to those nouns. This rule is almost too 
basic for discussion. Questions arise, instead, where the gender of the 
nouns themselves is concerned, because of the growing tendency to 
"feminize" titles or occupational designations that are grammatically 
masculine ("la feminisation des titres"). Any difficulties that the use of 
"he or she" might cause in English drafting pale into insignificance 
beside the problems that a systematic "feminisation des titres" would 
present for drafters working in French, because of the complicated rules 
whereby adjectives, pronouns and even verbs in some forms must agree 
with the nouns to which they are linked. 

Problems of gender do not present themselves in the same way in 
French and English; hence, the solutions used cannot be the same either. 
It would be impossible to devise a universal drafting recipe capable of 
producing a non-sexist style in both languages.  While many drafters 
appear to be of t�e opinion that adopting "he or she" in English would 
automatically require the adoption of feminized titles in French, we do 
not share this view. 

It is highly ironic that the same feminist movement expresses itself so 
differently in the two languages. In English, feminine endings are being 
ropped and there is a growing preference for titles and designations that 
apply equally to both sexes (so that terms like "poetess" and "actress" 
are disappearing). In French, on the other hand, a tendency to develop 
and use new feminine forms of titles and occupational designations is 
clearly emerging. These differences are best explained by basic struc
tural differences between the two languages, rather than by differences 
in the socio-political context. 

· 
We should also point out that, although discussions of "feminisation 

des titres" usually only deal with occupational titles and designations, 
the principle that applies to "l'avocate" and "la juge" (feminine forms 
of "lawyer" and "judge") should be applied as well to "Ia conjointe" 
and "la proprietaire" (feminine forms of "spouse" and "owner").  In 
other words, to be consistent, one would have to feminize all nouns that 
refer to human beings . This could lead to an excessively awkward and 
repetitive legislative style. 

The traditional argument is that the masculine form of � word like 
"conjoint" (spouse) is a fact of the language and merely a grammatical 
convention. The person designated by the word may be either a woman 
or a man. In this sense, the masculine gender in French performs the 
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function of a dual gender. Hence it is possible to say that a woman is "le 
redacteur en cheP' (editor in chief) of a magazine or that she is "un 
ecrivain a succes" (a best-selling writer). Sometimes the feminine gender 
plays the same dual role: for example, "une personne" (a person) or 

· "une vedette" (a movie star) may be of either sex. But feminine nouns 
designating occupations do not usually have this property: for example, 
most men would not waut to be referred to as "une bonne d'enfants" , 
even if th�y were in fact working as nannies. 

The traditional argument is losing ground, precisely because of the 
growing tendency to use feminine titles which cotJld eventually, to the 
extent that they become accepted usage, undermine the generic function 
of the masculine gender. As Robert Dubuc wrote recently (C'est-a-dire, 
vol. XVI, no. 5, 1986): 

Although we must welcome the use of feminine forms of 
occupational titles when they are applied to women, which is 
in keeping with the traditional use of grammatical gender to 
indicate sex, it must be borne in mind that this legitimate 
development may be compromised in so far as it involves the 
rejection of certain functional uses of the masculine gender 
such as the "masculin d'espece" and the generic masculine. 
(Translation) 

The Government of Canada and the Office de la langue francaise in 
Quebec have already expressed official support for "feminisation des 
titres" - but not in the context of legislative writing. For example, in the 
French ve.rsion of its "Guidelines respecting the elimination of sexist 
language in departmental communications" , published in 1984, the 
federal Department of Justice states: 

It must be borne in mind that the masculine does not 
necessarily include the feminine - except in legislative texts, 
which are governed by the Interpretation Act whereby the 
masculine also includes the feminine. (Translation - empha
sis added) 

This rather artificial distinction is difficult to reconcile with the 
principle that legislative language should follow the rules of ordinary 
language as much as possible. Why should there be such a large gap 
between legislative and non-legislative French? 

Has the feminization of nouns spread so that a reasonably correct 
speaker of standard French no longer recognizes the traditional generic 
or dual gender function of titles in masculine form? If so, this evolu-
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tionary linguistic development must result in a systematic feminization 
of titles in our French legislative texts. 

However, it seems to us that the French language has yet to reach this 
point. When basic building blocks of a language are questioned and 
perhaps changed, as is the case here, the pace of linguistic evolution is 
quite slow. (Note that the case of English is different.  The "he or she" 
formula won the sanction of general use surprisingly quickly, and 
precisely because most English personal nouns have the same form in 
the masculine and the feminine. It is possible to say "he or she" without 
touching the rules of English grammar at all .) 

If and when the masculine loses its generic function, it will quite 
naturally become apparent that changes in the style of legislation writ
ten in French are needed. The skill of future drafters will be put to the 
test in writing a French which is not unduly repetitive or loaded with 
parentheses . 

For the moment, how do the basic principles set out at the beginning 
of this document apply to drafting in French? Without attempting an 
exhaustive definition of what constitutes a non -sexist style in French, we 
can say that it is desirable to limit the use of forms which might be seen 
as referring only to men� For example, it is often appropriate to use 
expressions based on the grammatically feminine "personne". Gram
matically masculine pronouns such as "celui" can be avoided, espe
cially when the context would require them to be followed by an "il". 
Context permitting, the plural can sometimes be used (because the 
plural, even though it may be the masculine plural, is felt to be less 
clearly or exclusively masculine than the singular). 

But, in the present situation, masculine forms will continue to be 
used for most titles and job designations, as the standard reference 
works recommencl. The justification for this approach has to be general 
usage and not an interpretation act. This is a solution that may need to 
be reconsidered in the foreseeable future. The principle to bear in mind 
will always be that legislation must be written in a language that follows 
current usage without being either rigidly conservative on the one hand 
or too daringly innovative on the other. 

Personal Observations 

The Ontario Government's "non-sexist style" policy created no prob
lems for legislative counsel in Ontario when preparing English language 
materials since, for the most part, we had already implemented a style 
that eliminated sex-specific references. Several major new Acts,  such as 
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The Family Law Reform Act, 1978, the The Courts of Justice Act, 1984 
and the Child and Family Services Act, 1984, the Loan and Trust 
Corporations Act, 1985 and the proposed Personal Property Security 
Act (as set out in the Catzman Committee Report of 1984), and numer
ous amending Acts, including a major set of amendments to the Work
ers' Compensation Act (which was replete with masculine references), 
were prepared in a non-sexist style before the Government adopted the 
new policy. There has been no adverse reaction either to our initial 
efforts or to the government policy. 

In adopting the new style we noticed two things . The first is that one 
must develop the self-discipline to use it. The second is that some clients 
must be educated to the fact that the Interpretation Act does not require 
us to use "he" for "she". We note that there have been no negative 
comments from the House, the pres� or the public with respect to the 
Ontario "non-sexist" style. Indeed, there have been almost no com
ments at all, which confirms our view that "he or she" is plain English 
and is taken for granted by users of our legislation. 

In our opinion, t)le use of a non-sexist style in English results in better 
drafting. The restructuring that becomes necessary to avoid repetitive 
language or unnecessary pronouns often yields clearer, more concise 
sentences .  

Our recommendations for a non-sexist style in French involve no 
fundamental changes of approach and no radical changes of old habits . 
It is only necessary to remain sensitive to the issues, to avoid exclusively 
masculine forms and to use feminine forms, or the plural, whenever 
appropriate. 

Recommendation 

We recommend that the Drafting Section of the Uniform Conference 
take a position on non-sexist language in the drafting of Uniform Acts 
that reflects current and accepted developments in language. Sex-neu
tral drafting improves communication and is fundamental to plain 
language drafting. Whether a particular jurisdiction chooses to revert to 
the old style would be a drafting style matter and would not affect the 
object of uniformity. 

To implement our recommendation, we would move that the Draft
ing Section adopt the following statement of policy: 
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Sex-specific references should be avoided. * 

We would further move that the English version of the Canadian 
Legislative Drafting Conventions be amended by adding the statement 
of policy as section 13a and that the French version ofthe Conventions, 
when adopted, also include the policy statement. 

*The statement of policy, before amendment by the Drafting Section, read as follows : 

New Uniform Acts should be drafted without sex-specific references, except 
if the context requires them. 
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GENRE ET SEXE EN REDACTION LEGISLATIVE 

Cornelia Schuh, Premier conseiller legislatif adjoint (Section fran�aise) 

Donald L. Revell, Conseiller legislatif 

Michel Moisan, Conseiller linguistique 

Bureau des conseillers legislatifs 

Ontario 

Le present document est une version modifiee de celui qui a ete 
presente a l'assemblee annuelle de la Section de redaction de la Confer
ence sur l'uniformisation des lois au Canada, le 8 aout 1986 a Winnipeg 
(Manitoba). Des notes infrapaginales signalent les modifications . 

GENRE ET SEXE EN REDACTION LEGISLATIVE 

INTRODUCTION 

Le present document recommande !'adoption, par la Section de 
redaction de la Conference sur l'uniformisation des lois, d'un style non 
sexiste de redaction legislative et presente brievement les raisons qui 
motivent cette recommandation. 

Au cours des dernieres decennies, la question du sexe et du genre en ce 
qui concerne le langage a fait l'objet de debats nombreux et souvent 
passionnes,  tant en Amerique du Nord qu'en Europe. De plus en plus, 
on se rend compte que la langue engendre, puis reflete une certaine 
perception des hommes et des femmes. Chez les anglophones, le debat 
porte surtout sur la troisieme personne du pronom personnel singulier 
(«he» ou «she»), et, dans une moindre mesure, sur certains titres ou 
designations d' emploi (par exemple le mot «chairman»). Parmi les 
francophones, les discussions ont pour objet principal Ia «feminisation 
des titres»,  c'est-a-dire la creation et !'utilisation de formes feminines 
correspondant aux substantifs masculins employes dans les titres et les 
designations d' emplois. 

Des modifications linguistiques qui paraissaient, a l'origine, revolu
tionnaires, sont passees dans la langue courante et font meme !'objet 
d'enonces de politique de la part des gouvernements. Ces dernieres 
annees, les conseillers legislatifs de certaines competences legislatives 
du Canada (notamment le Manitoba, Terre-Neuve, les territoires du 
Nord-Ouest, la Nouvelle-Ecosse, !'Ontario et le Yukon) ont adopte des 
styles de redaction visant a eliminer le sexisme dans les textes legislatifs. 
Le gouvernement de !'Ontario a annonce, au cours de l'ete 1985, qu'il 
s'engageait, dans le cadre d'une politique clairement enoncee, a em
ployer un style legislatif «qui reflete pleinement et met en valeur 1' egalite 
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des sexes» .  Le Yukon compte publier la refonte prochaine de ses ordon
nances dans un style non sexiste . Quant au Co mite parlementaire 
federal sur les droits a l'egalite, il a recemment recommande (dans son 
rapport «Egalite pour tous», public en octobre 1985) que les textes 
legislat�fs federaux soient rediges dans un langage non sexiste. 

De prime abord, il importe de souligner que la question du sexe et du 
genre se presente sous des formes tres differentes en anglais et en 
fran�ais en raison des differences considerables qui existe.nt entre ces 
langues au niveau de leurs structures grammaticales. De toute evidence, 
il ne saurait exister de solution unique aux problemes que !'abolition du 
Iangage sexiste peut poser dans les deux langues. Les principes qui sous
tendent la question sont cependant identiques, puisque revolution 
sociale et politique qui a amene des anglophones comme des fran
cophones a exiger I' adoption d'un langage non sexiste est la meme dans 
les deux communautes linguistiques. Dans un contexte bilingue, etudier 
Ies problemes qui se presentent dans une langue en faisant totalement 
abstraction de I' autre, c'est obtenir une image incomplete de la realite. 
Nous ne pourrons elaborer des solutions pleinement coherentes que si 
no us etudions les consequences que peut entrainer 1' adoption d'un style 
non sexiste en anglais et en fran�ais. 

Question a !'etude 

11 convient main tenant de se demander si la Section de redaction do it 
adopter I' en once de politique suivant: 

11 convient d'eviter toute caracterisation sexuelle. * 

Nous croyons que Ia Conference sur l'uniformisation des lois devrait 
etudier cette question ainsi que le present document et adopter, a la suite 
de cette etude, une position qui reflete 1' evolution que connait Ia langue 
et que sanctionne !'usage. 

Principes fondamentaux 

A notre avis, certains principes fondamentaux de la redaction legisla
tive ont une incidence sur !'adoption d'un style non sexiste. 

1 .  Les redacteurs legislatifs sont tenus d'ecrire dans une langue 
aussi simple que possible. Le style des textes legislatifs doit etre 
aussi proche du langage courant que le permettent les exigences 

*Le texte de l'enonce, avant d'etre modifie par la Section de redaction, etait le suivant : 
Les nouvelles lois. uniformes doivent etre redigees de maniere a eliminer 
toute reference specifique a un sexe en particulier, sauf lorsque le contexte 
l'exige. 
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inherentes a ce genre de texte. Une loi, par exemple, ne doit pas 
viser uniquement un etre masculin si Ia meme realite est decrite, 
dans la langue courante, par un terme neutre, ou par ! 'indica
tion d'une possibilite de choix entre l'un et !'autre sexe. 

2. En principe, le n!dacteur legislatif met tous ses lecteurs even
tuels sur un pied d' egalite. Ni les hommes ni les femmes ne 
devraient etre obliges d'effectuer, relativement a un texte le
gislatif, un «rajustement» que les membr.es de l 'autre sexe ne 
sont pas tenus de faire. Les personnes de l'un et I' autre sexe qui 
Sont visees par une disposition d'une loi devraient comprendre 
immediatement que celle-d s'applique a elles, sans qu'elles 
soient obligees d'adapter le texte a leur situation personnelle au 
moyen d'une «grille» peu accessible (en !'occurrence, une loi 
d 'interpretation). 

3 .  Le langage de Ia loi ne doit offenser aucun de ses lecteurs. Un 
nombre sans cesse croissant de femmes et d'hommes sont 
froisses par un langage qu'ils jugent sexiste et gui cree, selon 
eux, des perceptions qui ne correspondent plus a Ia realite 
contemporaine. Les ouvrages dont les titres suivent ne man
queront pas d'interesser les lecteurs qui desirent approfondir 
cette question : 

Les mots et les femmes, par Marina Yaguello, Payot, Paris, 
1978.  

The Handbook of Nonsexist Writing, par Casey Miller et Kate 
Swift, Barnes and Noble Books, New York, 1981 . 

Words and Women, par Casey Miller et Kate Swift, Anchor 
Books , Garden City, New York, 1977 . 

Man made Language, par Dale Spender, Routledge & Kegan 
Paul, Londres, 1985 (2• edition). 

4. Le style des textes legislatifs doit etre neutre, refletant une 
langue moderne et correcte, qui evite a la fois les modes ephe
meres et le conservatisme outrancier. II n' appartient pas aux 
textes de loi de creer des neologismes ou d'utiliser la langue 
d'une maniere qui n'a pas encore re9u Ia caution de l'usage. 
D' autre part, refuser de reconna1tre une legitime evolution lin
guistique, c'est se cramponner a un style exsangue et condamne 
a Ia fossilisation. 

II ne faut pas croire qu'utiliser un style exempt de sexisme serait 
sacrifier a une mode passagere : nous avons vu, dans notre 
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introduction, que la moitie environ des competences legislatives 
du Canada utilisent deja un style legislatif non sexiste, et qu'un 
comite parlementaire du gouvernement federal a donne son 
plein appui a un style de ce genre. Un specialiste canadien de Ia 
redaction juridique en anglais, Robert Dick, recommande lui 
aussi l'emploi d'un style non sexiste dans la 2• edition de son 
ouvrage Legal Drafting (Carswell, Toronto, 1985); il y suggere 
notamment, aux pages 167 a 169, des moyens de reduire le 
nombre de references qui ne s'appliquent qu'aux membres d'un 
seul sexe. Cauteur conclut a ce sujet : «La soci6te contempo
raine exige que la redaction des documents ainsi que celle des 
jugements soient abordees sous un angle nouveau» (Traduc
tion). Pour sa part, le gouvernement federal appuie le style non 
sexiste dans toutes les communications officielles (voir, par 
exemple l'annexe II de l'ouvrage The Canadian Style: A Guide 
to Writing and Editing, Secretariat d'Etat, Dundurn Press ,  
Toronto, 1985, ainsi que la brochure Directives visant a /'e
limination des stereotypes sexuels dans les communications du 
ministere, ministere de la Justice, 1984). 

5 .  Les conseillers legislatifs doivent employer un style qui reflete la 
realite politique. En adoptant, tout au debut de leur travail de 
redaction, un style non sexiste, ils peuvent eviter d'avoir a 
proceder a des remaniements hatifs et difficiles lorsque leur 
texte est etudie en comite. 

6 .  La Conference sur l'uniformisation des lois devrait rediger ses 
lois uniformes dans un style qui facilite leur adoption par les 
competences legislatives participantes. 

II nous semble qu'il est relativement facile de prendre un texte 
anglais redige selon le nouveau style (c'est-a-dire non sexiste) et 
de le «transposer» en ancien style, mais que le processus inverse 
pose sou vent des difficultes . Si le conseiller legislatif ado pte 
dans les deux langues, des le debut de sa redaction, un style 
neutre sur le plan du sexe, le probleme de Ia «transposition» 
dispara1t. 

Z:anglais et lefranr;ais 

Nous etudierons maintenant les incidences de l'enonce de politique 
propose sur le travail du redacteur anglais, puis sur celui de son homo
logue fran'(ais. 
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Redaction en anglais 

C'est au plan des noms et des pronoms que le redacteur anglais doit 
aborder le style non sexiste. Encore faut-il preciser que les probH:mes les 
plus importants touchent davantage les pronoms personnels de la 
troisieme personne du singulier que les substantifs. 

Il devient de plus en plus evident qu'aux yeux d'un grand nombre de 
personnes, le pronom masculin «he» ne joue plus le role d'un generique 
qui engloberait aussi le pronom feminin «she». En fait, on peut se 
demander a bon droit si le pronom «he» a jamais joue le role d'un mot 
generique ou a double genre dans I' anglais courant. Un anglophone qui 
attend la visite d'une personne dont il ne connait pas le sexe ne dit pas : 
«He is coming at three o'clock», mais plutot : «My visitor is coming at 
three o'clock». 

Un des facteurs principaux qui ont amene les avocats a conclure que 
le pronom «he» pouvait representer les deux sexes est sans doute la 
presence, dans les lois d'interpretation, de dispositions de ce genre : 

«Dans toute loi, . . . a moins que le contexte n'indique le 
contraire, . . . les termes du genre masculin comprennent le 
feminin, . . .  et !'inverse est egalement vrai.»  (Loi d'in
terpretation, L.R.O. 1980, chap. 219, al. 27 j) (Traduction) 

En d'autres termes, ce role generique accorde a «he» ne represente en 
rien une realite linguistique; mais constitue plutOt une fiction juridique 
pratique, inventee a une epoque oil la plupart des pers()nnes visees par 
les textes legislatifs etaient des hommes. 11 convient de s'interroger sur 
l'utilite de telles dispositions dans les lois d'interpretation. G. C. Thorn
ton, a la page 96 de son livre Legislative Drafting (2• edition, But
terworths, Londres, 1979), s'exprime comme suit : 

« . . . 1' obtention de textes legislatifs plus courts par le 
recours a des lois d'interpretation ne saurait faire l'objet 
d 'un emploi exagere sans risque de perdre precisement le 
resultat qu'on veut obtenir. Une disposition ne doit figurer 
dans une loi d'interpretation que si elle contribue a ame
liorer la communication du droit. Un texte legislatif ne doit 
ni etre incomprehensible, ni induire ses lecteurs en erreur a 
moins d'etre elucide par une loi d'interpretation. On peut 
meme dire qu'a bien des points de vue, Ia loi d'interpreta
tion oblige le redacteur legislatif a marcher sur la cor.de 
raide; il y a lieu d'adopter une demarche bien equilibree.» 
(Traduction) 
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On peut avancer que chez la plupart des lecteurs, un texte comportant 
une reference a un sexe particulier produit une perception differente de 
celle que produit un texte neutre sur le plan du sexe. Des dispositions 
semblables a l'alinea sur le plan du sexe. Des dispositions semblables a 
l'alinea precite de Ia Loi d'interpretation de !'Ontario ne contribuent 
certes pas a ameliorer la communication si les lecteurs ne pen;oivent pas 
automatiquement a Ia lecture que le «he» vise par un texte legislatif peut 
etre aussi bien une femme qu'un .homme. Si tel est bien le cas, il est 
temps d'abandonner le recours a cette disposition tres artificielle figur
ant dans de nombreuses lois d'interpretation. Ceci nous ramene a 
I;exemple cite dans la discussion du premier principe fondamental : si 
l'emploi du pronom «he» dans un sens neutre n'appartient pas a 
I'anglais courant, il faut nous defaire de cette habitude redactionnelle. 

On a sou vent a vance que l' expression «he or she» est inelegante et peu 
maniable . On peut retorquer a cet argument que l'habitude. d'eviter le 
pronom personnel singulier, sauf lorsque son emploi s'impose, contri
bue a clarifier, araccourcir et a ameliorer le texte. II est toujours possible 
d'eliminer certains pronoms en repetant les substantifs auxquels ils se 
rapportent, et une restructuration des phrases permet d'eviter les repeti
tions lassantes ou inutiles de substantifs. Celimination des pronoms 
presente au surplus l'avantage considerable d'eliminer toute possibilite 
de confusion quant a leurs antecedents. 

Nous recommandons au redacteur anglais d'eviter tout a fait d'em
ployer des adjectifs possessifs et des pronoms lorsque le substantif peut 
representer soit une personne physique, soit une personne morale. Rien 
de plus disgracieux, en effet, que ces lourdes series de pronoms et 
d'adjectifs : «he, she or it» , «his, her or its», «him, her or it» . Les 
termes {<it>> et «its» peuvent servir si le substantif ne peut pas representer 
une personne physique. Quant aux expressions «he or she» et «his or 
hen> , on ne les emploie que lorsque le substantif ne represente qu'une 
personne physique. 

Coccasion se presente parfois d'utiliser le pluriel au lieu du singulier. 
Cette possibilite elimine d 'emblee les difficultes que pose l'emploi des 
pronoms singuliers. II ne faut toutefois pas abuser de cette solution, qui 
ne convient pas a tous les contextes. 

Les substantifs causent en general peu de difficultes en anglais; ils 
n' ont pas, en effet, de genre grammatical visible puisque les masculins et 
les feminins ont une forme identique. Les exceptions a cette regie sont 
peu nombreuses : quelques mots qui designent toujours les membres 
d'un sexe particulier (par exemple «husband» ou «wife»), certains 
termes qui possedent une forme differente au masculin et au feminin 
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(par exetnple «executor>> et «executrix») et un petit nombre d'autres 
substantifs dont la forme rec;ue, au dire de certains, ne peut servir qu'a 
designer des etres de sexe masculin (par exemple «chairman» et «alder
man»). 

II suffit au redacteur de faire preuve d'un peu de doigte pour eviter la 
plupart des difficultes. Si l'emploi de certains termes comportant un 
genre nature! (par exemple «husband» ou «wife») s'impose parfois, il 
est preferable d'utiliser en regie generale des noms qui ne sont pas 
«marques», par exemple «police officer» au lieu de «policeman» ou 
«flight attendant» au lieu de «stewardess» . Nous croyons que des 
creations articifielles et absurdes, comme «personhole cover», n'ont 
pas leur place dans un texte Iegislatif. Ce sont sans doute les mots 
comme «chairman>> et «alderman» qui sont a l'origine des difficultes 
les plus nombreuses. Certains les considerent comme des termes «her
maphrodites», et d' autres comme des mots ne s' appliquant qu' aux seuls 
hommes. Comme l'unanimite est encore loin d'etre faite sur des solu
tions de rechange telles «presiding officer»,  I' experience nous amene a 
conclure que !'utilisation d'expressions contestees comme «chairman>> 
ne releve pas d'un simple choix redactionnel, mais constitue plutot une 
question politique delicate qui devrait faire l'objet de discussions entre 
le conseiller Iegislatif et ses clients des le debut du travail de redaction. 

Redaction en jrtmfais 

Pour le lecteur francophone, le debat au sujet de «he» et «she» 
demeure sans interet, puisqu'en franc;ais c'est le genre grammatical du 
substantif qui regit le genre du pronom qui s'y rapporte. 11 semblerait 
inutile meme d'en discuter, tant cette regie invariable de la langue est 
fondamentale. C'est done au niveau du genre du substantif que les 
questions se presentent, a cause de la tendance croissante a feminiser les 
titres ou les designations professionnelles qui sont masculins au plan 
grammatical. Les difficultes eventuelles que peut poser l'emploi de «he 
or she» en redaction anglaise pa.lissent aupres des problemes que la 
feminsation systmatique des titres poserait pour le (Ia) redacteur(trice) 
franc;ais(e) compte tenu de l 'accord obligatoire des articles, des adjec
tifs, des pronoms et des participes avec leurs substantifs. 

Les problemes que pose le genre ne se pres�ntent pas de la meme 
fac;on en anglais et en franc;ais; les solutions employees ne sauraient 
done etre les memes. II est impossible de traduire directement une 
«recette redactionnelle» permettant d'obtenir un style non sexiste dans 
les deux langues . Beaucoup de redacteurs semblent croire, par exemple, 
qu'une adoption du couple «he or she» en anglais devrait automatique-
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rnent entrainer Padoption de la feminisation des titres en francais. Nous 
ne sommes pas de cet avis. 

Notons, en passant, a quel point il est ironique que le meme courant 
feministe se manifeste de facons diametralement opposees dans les deux 
langues. En anglais, on tend a supprimer les marques du feminin et a 
privilegier les titres et les designations qui conviennent aux deux sexes 
(des termes comme «poetess» et «actress» sont en voie de disparition). 
En francais, au contraire, on constate une nette tendance a la creation et 
a 1' emploi de nouvelles formes feminines pour ces titres et designations 
d'emplois .  Cela releve sans doute des differences fondamentales de 
structure entre les deux langues et non de differences sur le plan socio
politique. 

Notons aussi que, bien que les discussions sur la feminisation des 
substantifs ne portent d'habitude que sur les titres ou sur les designa
tions professionnelles, ce qui vaut pour I' avocate et la juge devrait aussi 
valoir, en principe, pour la conjointe et la proprietaire. En effet, si l'on 
voulait etre consequent, tous les substantifs qui designent des etres 
humains devraient etre feminises . Inutile de fournir des exemples du 
style Iegislatif qui resulterait d'une telle demarche! 

:Vargument traditionnel, on le sait, est que la forme masculine d'un 
mot comme «conjoint» est un fait de langue, une convention purement 
grammaticale. La personne designee par ce mot peut etre indifferem
ment une femme ou un homme. En ce sens, le genre masculin joue le 
role d'un generique, et ne fait reference a aucun sexe en particulier. 
C'est Ia raison pour laquelle on peut dire qu'une femme est /e redacteur 
en chef d'une revue ou qu'elle est un ecrivain a succes . Il arrive que le 
genre feminin joue ce meme role de generique : une personne, une 
vedette, peuvent etre un homme ou une femme. Mais cela est plutot rare 
quand il s'agit de titres professionnels : un homme accepterait-il volon
tiers de se faire qualifier de «bonne d'enfants»,  meme s'il en exercait le 
metier? 

Cet argument traditionnel est d'ailleurs en train de perdre une partie 
de s� force, a cause justement de la tendance croissante a feminiser les 
titres, qui pourrait en fin de compte saper Ia fonction generique du 
masculin dans la mesure ou elle est enterinee par l'usage. Comme 
l'ecrivait recemment Robert Dubuc (C'est-a-dire, vol. XVI, no. 5,  
1986) : 

Autant i1 faut etre favorable a Ia feminisation des titres et 
des fonctions lorsqu'ils sont appliques a des femmes, parce 
qu'on rejoint la tradition de la distinction des sexes par les 
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genres , autant on risque de compromettre cette legitime 
evolution en voulant nier certains emplois fonctionnels du 
masculin, soit le masculin d'espece et le masculin generique. 

Le gouvernment du Canada et !'Office de Ia langue fran�aise du 
Quebec se sont deja exprimes officiellement en faveur de la feminisation 
des titres - mais toujours en faisant exception du contexte legislatif. 
Nous lisons par exemple dans la version fran9aise des «Directives visant 
a !'elimination des stereotypes sexuels dans les communications du 
ministere», publiee en 1984 par le ministere de la Justice du Canada, 
l 'enonce suviant : 

Il importe de tenir compte du fait que le masculin n'inclut 
pas necessairement le feminin, sauj dans les textes legislatifs 
auxquels s'applique Ia Loi d'interpretation, qui prevoit que 
le masculin s'entend egalement dufeminin. * 

Cette distinction plutot artificielle paraitra difficilement acceptable a 
ceux qui croient que le langage legislatif devrait reproduire, dans la 
mesure du possible, les normes linguistiques generales. Pourquoi tolerer 
une divergence, sur ce point capital, entre le fran9ais legislatif et le 
fran9ais courant? 

La feminisation des substantifs s' est-elle deja repandue au point ou la 
personne qui parle a peu pres correctement un fran<;:ais standard ne 
reconnait plus aux titres de forme masculine leur role traditionnel de 
generique? Si tel est le cas, la consequence inevitable de cette evolution 
linguistique doit etre une feminisation systematique des titres dans nos 
textes legislatifs. 

Or, il nous semble que la langue fran�aise est encore loin d'en etre 
arrivee la. eevolution linguistique travaille en effet assez lentement, 
puisque ce sont des principes fondamentaux de la langue qui sont remis 
en question et qui seront peut-etre modifies. (Ce n'est pas le cas en 
anglais . La formulation «he or she» a obtenu la sanction de l'usage avec 
une rapidite surprenante, justement parce que la plupart des substantifs 
anglais n' ont pas de genre visible. On peut dire «he or she» sans toucher 
le moindrement aux regles grammaticales anglaises.) 

S'il devait arriver que le masculin perde sa fonction generique, des 
modifications au style legislatif s'imposeraient . Il appartiendrait alors 
aux redacteurs d'exploiter toutes les ressources de la langue de maniere 
a eviter les repetitions et les parentheses. 

Pour le moment, comment faut-il appliquer les principes fondamen
taux enonces plus haut? Sans donner une definition exhaustive du 

*C'est nous qui soulignons 
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«style non sexiste» en fran�ais, on peut poser qu'il serait sans doute 
souhaitable de restreindre, lorsqu' on veut ·parler de personnes en gen
eral, l'emploi des formes qui pourraient etre per9ues comme visant 
uniquement des hommes. On choisira par exemple des locutions for
mees avec «personne», on evitera les pronoms masculins tels que «ce
lui», surtout quand le contexte exige qu'on les fasse suivre d'un «il». On 
aura recours au pluriel (parce que le pluriel, bien qu'il s'agisse du 
masculin pluriel, n' est pas pen;u comme exclusivement masculin) 
lorsque le contexte le permet. 

On continuera quand meme, pour !'instant, d'employer les substan
tifs de forme masculine pour la plupart des titres et des designations 
d'emplois, selon ce que recommandent les grands dictionnaires de 
langue. La justification de ce dernier procede doit cependant rester 
!'usage et non une loi d'interpretation. C'est une solution qui devra 
peut-etre etre revisee dans un avenir plus ou moins rapproche. II n'en 
demeure pas moins que la langue des textes legislatifs doit suivre l'usage 
recu et se tenir a egale distance des archaismes sterilisants et des 
nouveautes trop audacieuses . 

Observations 

eenonce de politique du gouvernement de POntario uniformisant 
l'emploi d'un style non sexiste n'a cause aucune difficulte aux conseil
lers legislatifs de la province dans !'elaboration de textes legislatifs en 
anglais. Notre bureau avait, en effet, deja mis au point des techniques 
de redaction vis ant a eliminer le sexisme dans les textes legislatifs ' 
Plusieurs lois importantes ont ete redigees dans un style non sexiste 
avant meme que le gouvernement n' ado pte son en once de politique : 
The Family Law Reform Act, 1978, la Courts of Justice Act, 1984, la 
Child and Family Services Act, 1984, la Loan and Trust Corporations 
Act, 1985, ainsi que le pro jet de Personal Property Security Act (tel que 
presente dans le rapport du Comite Catzman de 1984). La meme remar
que s'applique egalement a de nombreuses lois modificatrices, y com
pris d ' importantes modifications apportees a la Workers ' 
Compensation Act (qui fourmillait de renvois sexistes). Nous 
soulignons que ni nos premiers efforts dans le sens du style non sexiste, 
ni Ia politique du gouvernement a ce sujet n' ont fait I' objet de reactions 
negatives . 

eexperience que nous avons acquise dans !'utilisation de ce nouveau 
style de redaction nous amene a formuler deux remarques . En premier 
lieu, le redacteur legislatif doit s'astreindre a la discipline d'utiliser ce 
style d'une fa�on uniforme. En second lieu, il faut parfois assurer a 
certains clients que la loi d'interpretation ne nous oblige nullement a 
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utiliser le masculin si 1' on vise aussi le feminin. Aucun commentaire 
defavorable au sujet du style non sexiste des documents ontariens ne 
nous est parvenu de 1' Assemblee legislative, de Ia presse ou du public. A 
dire vrai, }'adoption de ce nouveau style a suscite tres peu de commen
taires, ce qui nous confirme dans notre opinion que «he or she» appar
tient bien a I'anglais parle couramment, et que les lecteurs de nos textes 
tiennent cette expression pour re<;:ue par le bon usage. 

A notre avis, !'utilisation d'un style non sexixte en anglais se traduit 
egalement par une redaction de meilleure qualite. La restructuration du 
texte qu'exige }'elimination des repetitions et des pronoms inutiles 
permet souvent d'obtenir des phrases a la fois plus claires et plus 
concises. 

Les recommandations que nous formulons au sujet d'un style non 
sexiste en fran<;:ais n' exigent aucune modification profonde des 
methodes, ni meme des habitudes de redaction. Il suffit que le redacteur 
ait une attitude positive a l'egard de cette question, qu'il s'efforce 
d'eviter les tournures exclusivement masculines, qu'il utilise de prefer
ence des termes epicenes ou encore qu'il reformule certaines phrases au 
pluriel , lorsque le contexte s'y prete. 

Recommandation 

Nous recommandons que la Section de redaction de la Conference 
sur l'uniformisation des lois ado pte, a 1 'egard de 1 'utilisation du langage 
non sexiste dans la redaction des lois uniformes, une position qui reflete 
I' evolution que connait la langue et que sanctionne l'usage. Une redac
tion exempte de sexisme contribue a I' amelioration de la communica
tion du message legislatif et est necessaire a !'obtention d'un texte dont 
l'enonce reflete la langue courante. Le choix que pourrait eventuelle
ment faire une competence legislative de revenir a I' ancien style ne serait 
alors qu'une question de style de redaction et n'aurait aucune incidence 
sur I' objet de l 'uniformisation. 

Nous proposons que la Section de redaction donne suite a notre 
recommandation en adoptant l'enonce de politique suivant 

II convient d'eviter toute caracterisation sexuelle. * 

Nous proposons en outre que la version anglaise des Canadian Legis
lative Drafting Conventions soit modifiee par adjonction de cet enonce 
de politique sous le numero d'article 13a, et que la version fran<;:aise 
eventuelle des Conventions comprenne aussi ce texte. 

* Le texte de l'enonce, avant d'etre modifie par la Section de redaction, etait le suivant : 
Les nouvelles lois uniformes doivent etre rectigees de maniere a eliminer 
toute reference specifique a un sexe en particuiier, sauf lorsque le contexte 
l'exige. 
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SEXIST LANGUAGE IN LEGISLATION 

INTRODUCTION 

This paper has been prepared for consideration by the Legislative 
Drafting Section of the Uniform Law Conference of Canada at its 
meeting to be held in Winnipeg on August 8 and 9, 1986. 

Over the past year the Legislation Section of the Department of 
Justice in Ottawa has had to look carefully at the question of sexist 
language in legislation. It participated in the preparation of the Govern
ment Response to the Report of the Parliamentary Committee on 
Equality Rights. 

Part I of this paper sets out the Government Response, mentioned 
above, contained in a booklet entitled "Toward Equality". Part II 
includes some of the reasoning behind the approach the Legislation 
Section of the Department of Justice of Canada is taking with respect to 
the use of the pronoun " he" in legislation. Part III contains a brief 
response to the comments relating to the English version of legislation 
contained in the paper entitled "Sex and Gender in Legislative Draft
ing" that was prepared by members of the Office of the Legislative 
Counsel of Ontario. Included as a schedule is a more general paper 
prepared in August, 1985 entitled "Notes on the use of sexist language in 
legislation". That paper deals with nouns as well as pronouns . 

PART I' 

(An extract from "Toward Equality" , the Government response to 
the Report of the Parliamentary Committee on Equality Rights) 

Recommendation 

72. We recommend that all federal laws henceforth be drafted in · 
non-sexist language. 

Response 

The Government supports the principle that federal laws be drafted 
so as to avoid the use of sexist terms, and this is the policy of the 
Legislation Section of the Department of Justice, as elaborated below. 
This principle must be applied within the context of the current state of 
development of the language-English or French-and in such a way as 
nQt to unduly strain the language by deviating from accepted terminol
ogy and structures of the language or attempting to create new terminol
ogy. Furthermore, the principle should be balanced against another 
important goal, that of drafting laws in plain language, in a style that is 
easy to read. 
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The application of the principle of avoiding the use of sexist terms 
will vary depending on which language version of legislation is being 
considered. The practical problems differ for the English and French 
versions. 

English-language Version 

It is the policy of the Department of Justice to avoid, where possible, 
any nouns that might carry with them an unintended sexual connota
tion. 

Pronouns in the English version of legislation, more specifically the 
pronoun "he;' are somewhat more difficult to deal with. There are those 
who would suggest that the pronoun "he" should never be used on its 
own in legislation to refer to a person whose sex is not identified. 
Because of this sensitivity, drafters have replaced the pronoun "he" 
with its corresponding noun where this is possible without creating an 
excessively cumbersome or ambiguous provision. Other techniques , 
such as drafting in the plural, may be used as well but may lead to 
ambiguity in certain situations . 

It is sometimes suggested that the words "he or she" be substituted 
for the word "he" wherever it appears . This suggestion creates several 
problems. Perhaps the most obvious is that in much of our legislation, 
the pronoun, "he" replaces the word "person:' which includes corpora
tions as well as living individuals. A simple substitution of "he or she" 
would not suffice in those cases. Another problem is that, even where a 
particular enactment relates only to living individuals, sometimes the 
subject matter is complex and involves a number of different individ
uals . Constant reference to "he or she" in these provisions can become 
very cumbersome and difficult to read. Since, for these reasons, the 
phrase "he or she" cannot be used consistently throughout our statutes , 
its use is avoided. 

French-language Version 

Whereas there are a large number of neutral terms in English, in 
French all nouns and adjectives are either masculine or feminine. For 
example, the word "personne" (person), which is feminine, when used 
with the adjective "physique" (physical) encompasses all humanity and 
when used with "morale" (moral) covers all associations, companies, 
corporations and other similar organizations. These examples show 
that in French the masculine and feminine are primarily grammatical 
categories and do not necessarily indicate sex or natural gender. 
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It is essential that there be no ambiguity in the law. It is, therefore, 
necessary to respect the rule .of syntax that an adjective modifying a 
masculine noun and a feminine nounis masculine plural. 

It is also necessary to rule out cumbersome graphic presentations in 
which the agreements for the two genders are given in parentheses or 
separated by slashes, such as: "Sous l'autorite du conseil d'administra
tion, le (la) president/e est responsable de . . .  et it (elle) est tenu/e . . .  
etc!' There are practical ways of avoiding this problem in cases where it 
might be necessary to refer to the two genders, such as using the plural 
or nouns such as "personne!' It is obviously not possible to set rigid 
rules . Each law must be drafted according to its particular circum
stances, with all possible care being taken to avoid any ambiguity or 
redundancy. 

Interpretation Act 

It has been noted in Equality For All that subsection 26(6) of the 
Interpretation Act provides that "words importing male persons in
clude female persons and corporations!' The Government recognizes 
that this one-way presumption has sexist overtones and will , for that 
reason, introduce an amendment to that provision to provide the con
verse rule. This proposal would allow, for example, for the use of the 
pronoun "she" in legislation where the incumbent of a position is 
female. Should a male person replace her, no legal problems would have 
been created. 

The policy reflected in this response will be in effect beginning on 
March 4, 1986. 

. Recommandation 

72. Nous recommandons que dorenavant toutes les lois federales 
soient redigees dans un langage non sexiste. 

Reponse 

Le gouvernement souscrit au principe voulant que les lois federales 
soient redigees dans des termes non sexistes; c'est d'ailleurs la politique 
de la Section de la legislation du ministere de la Justice, comme on 
1' explique plus loin. Ce principe doit aussi etre applique dans le contexte 
de I' etat actuel de la langue-fran9aise ou anglaise-et de fa9on a ne pas 
poser de contraintes linguistiques inutiles en s' ecartant de la terminolo
gie, des structures linguistiques et des regles de grammaire accepU:es, ou 
en inventant des termes insolites. De plus, le principe doit etre conforme 
a un objectif tres important, c'est-a-dire la redaction des lois dans un 
langage clair et sobre. 
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� application de ce principe variera toutefois selon qu'il s'agira de la 
version fran9aise ou anglaise. En effet, les problemes d'ordre pratique 
en cette matiere different d'une langue officielle a l'autre. 

Version fran raise 

Alors que l'on trouve en anglais un grand nombre de termes neutres, 
la situation est differente en fran9ais, ou Ia langue se partage unique
ment entre substantifs et adjectifs masculins et feminins. Est, par 
exemple, feminin le mot «personne» qui, d'une part, accompagne de 
l'adjectif «physique»,  englob toute l'humanite, et qui, d'autre part, 
acompagne de «morale», s'entend, en droit, de toutes associations, 
compagnies , corporations et autres organismes de meme nature. Ces 
exemples montrent bien qu'en fran�ais le masculin et le feminin sont 
avant tout des categories grammaticales et non pas necessairement une 
indication de sexe ou du genre natureL 

Il est essentiel que la loi ne contienne aucune amb1guite. Il s'impose 
done que soit respectee integralement la regie de syntaxe selon

.
laquelle 

l'adjectif se rapportant a un nom masculin et a un nom feminin se met 
au masculin plurieL 

Il s'impose aussi que soient proscrites les lourdes presentations 
graphiques oil les accords applicables aux deux genres sont intercales 
entre parentheses OU Separes par des barres obliques, telles que «SOUS 
l'autorite du conseil d'administration, le (la) pn!sidentle est respons
able de . . .  et il (elle) est tenu/e . . .  etc .»  En effet, des solutions 
pratiques existent pour eviter cette calamite dans les cas ou il pourrait 
etre necessaire d'indiquer les deux genres, par exemple !'utilisation du 
pluriel ou de substantifs neutres comme «personne». On ne saurait 
evidemment fixer de regles rigides , chaque texte devant etre etabli selon 
les circonstances qui lui sont propres, toutes precautions etant prises 
pour eviter les ambiguites et les redondances. 

Version anglaise 

Le ministere de la Justice a pour politique d'eviter d'employer, cha
que fois que cela est possible, des substantifs qui pourraient avoir une 
connotation sexiste involontaire. 

Par contre, dans les lois, la question des pronoms, et plus precisement 
le pro nom «he» (il), est un peu plus difficile a a border. D' aucuns 
pretendent que ce pronom ne devrait jamais etre utilise seul pour 
designer une personne de l'un ou l'autre sexe. Pour faire droit a cette 
inquietude, les redacteurs ont remplace le pronom «he» par le nom 
auquel il correspond lorsqu'il est possible de le faire sans aboutir a une 
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disposition trop lourde ou ambigue. On peut aussi utiliser d'autres 

moyens, comme l'emploi du pluriel, mais cette solution peut creer des 
ambiguites dans certains cas. 

D'autres suggerent qu'on remplace «he» par «he or she» (il ou elle) 
dans tous les cas oil i1 se presente. Cette solution poserait plusieurs 
problemes. Le plus evident est peut-'etre le fait que, dans beaucoup de 
nos textes de loi, le pronom «he» remplace le mot «person» (personne), 
qui comprend les «corporations» (personnes morales) aussi bien que les 
individus. Done, dans ces cas, la simple substitution des mots «he or 
she» ne serait pas satisfaisante. Elle entrainerait aussi un autre 
probleme : meme dans les textes de loi qui ne concernent que des 
individus, l'objet de la loi est parfois complexe et niet en cause un 
certain nombre de personnes differentes. La repetition continuelle de 
«he or she» pourrait alors engendrer un style tres lourd et peu elegant. 
Etant donne que pour ces raisons «he or she» ne peut etre utilise de 
facon constante dans nos lois, on evite son emploi. 

Loi d'interpretation 

II existe deja au paragraphe 26(6) de la Loi d'interpretation, comme 
en fait foi le rapport Egalite pour tous, des dispositions prevoyant que 
Ies mots qui designent les personnes du sexe masculin s'entendent 
egalement des personnes du sexe feminin. Meme si en fran9ais, comme 
il a ete dit plus haut, les genres masculin et feminin sont d'abord des 
categories grammaticales,  le gouvernement reconnatt que cette pre
somption unilaterale a des connotations sexistes. Le gouvernement est 
done dispose a faire modifier la Loi d'interpretation en vue de prevoir 
que dans un texte visant des personnes, chaque genre comprend les deux 
sexes . II serait alors possible, par exemple, d'utiliser «elle» dans une loi 
pour designer le titulaire d'un poste lorsqu'il s'agit d'une femme. Grace 
a cette regie il n'y aurait pas de probleme d'ordre juridique si plus tard 
un homme devenait titulaire de ce poste. 

La politique enoncee dans le present document entre en vigueur le 4 
mars 1986. 

PART II 

The Federal Experience 

The Legislation Section of the Department of Justice of Canada has 
been facing for almost ten years now suggestions that the pronoun "he" 
be eliminated in statutes unless the pronoun "she" is also used. 

At the federal level the Legislation Section has taken the approach of 
avoiding, where possible, the use of pronouns, but we do not endorse 
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the wholesale removal of the pronoun "he" and its related pronominal 
or adjectival forms from our Statutes. Nor do we endorse the substitu
tion of phrases such as "he or .she". 

The pronoun "he" has two well-established functions . It has the 
function of replacing a reference to a male person. It also has the 
function of replacing a reference to any person when the question of sex 
is not relevant. Most of our legislation is read in the abstract and no one 
is imagining a male or a female when an individual is referred to . While 
the practice of using the phrase "he or she" is perhaps on some occa
sions useful and appropriate in informal documents, it is distracting 
and inappropriate in statutes . 

Aside from stylistic clumsiness, the difficulty with a legislative style 
that utilizes the phrase "he or she" or, in certain cases, "he, she or it" is 
that it imposes on the reader the distraction of thinking about the sex of 
the individual concerned. This distraction is in most cases totally unnec
essary. 

Once the step is taken of using "he or she" in legislation, it is 
necessary to do so everywhere to avoid interpretation problems. For this 
reason, the Legislation Section of the Department of Justice of Canada 
is reluctant to use "he or she" anywhere in federal statutes .  

The more jurisdictions that take up the practice of using "he or she" 
the more intense the pressure will become to have other jurisdictions 
follow suit. Consequently, what any of us do in this tegard is important 
to all of us. 

It is too early to say whether the pressure to use "he or she" will 
increase or diminish in the future. 

Drafters should not jump too quickly - we must follow, not lead, the 
forces of change in language. In the meantime, we are taking the 
approach of minimizing the use of pronouns in our legislation, but not 
of abandoning them altogether. Pronouns are an important part of the 
English language and should be used when they are needed. 

On a practical level, we have found that we can eliminate a great many 
references to "he" and its related forms with the substitution of the 
appropriate noun. This does, in fact, on occasion serve to clarify a 
particular provision. However, there are other occasions when to re
move the pronoun "he'' and replace it with a noun is to create an 
ambiguity, or an awkwardness, or both. For example, in the phrase 
" .  . . the Minister may, where in the opinion of the Minister, . . : ' ,  I am 
left wondering whether we are talking about two different ministers . I 
am sure no one would·suggest that this structure is normal English. 
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Over the past year there have been several occasions when the use of 
the pronoun "he" and its related forms throughout a particular Bill has 
been subjected to criticism at a Parliamentary Committee studying the 
Bill. Before the federal government policy statement was released, when 
challenged, we simply changed all personal pronouns to the corres
ponding nouns regardless of how heavy that made the provision in 
question. 

Now that the government policy has been released, we are taking 
particular care in the drafting .of our legislation to use nouns wherever 
we can without unduly damaging the clarity or simplicity of the lan
guage. There are of course a number of occasions when the decision as 
to whether to use the pronoun or noun is marginal. Consequently, we 
will probably still be faced with a few last minute amendments in 
Committee when a Member of Parliament objects to a particular deci
sion. 

Since the government policy has been released, we have not been 
asked to carry out a wholesale removal of the pronoun "he" in any Bill. 
In one case (a Bill drafted some time ago and without an eye to the 
problem), we removed about three-quarters of the pronouns. In another 
Bill, where we had exercised some care with our use of pronouns, we did 
not have to make any changes (even though there were forty-seven 
references to "he" , "his" , "him" or "himself" throughout the Bill). We 
had highlighted for the client Minister six references that could have 
been changed without undue damage, but, in the final analysis, the Bill 
was passed in its original form. 

This is a complex problem and we should not take irrevocable stands 
for the next few . years as we deal with it. As mentioned earlier, the 
Legislation Section of the Department of Justice in Ottawa has been 
dealing with it for some time. I point, for example, to the federal Access 
to Information Act and the Privacy Act, both of which were prepared in 
the late 70's, and to the Canadian Charter of Rights and Freedoms. 
None of these use any form of the pronoun "he". The elimination of the 
pronoun was possible for those pieces of legislation because they do not 
focus on many different individuals. This approach is not always so easy 
to apply. 

PART III 

Response to the Ontario Paper 

I would like to make two comments on the Ontario paper entitled 
"Sex and Gender in Legislative Drafting". 
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1 . . The first and most important thing to note is that the recom
mended addition to the Canadian Legislative Drafting Conventions, 
namely, 

" 13a. New Uniform Acts should be drafted without sex
specific references� except if the context requires them" 

is not clear and does not adequately address the issues we must grapple 
with. The issues, as I see them, are 

- whether we should ever use the words "he" , "his" , "him" 
and "himself" in our draft Acts without their feminine 
counterparts, 

- whether we should ever use the expression "he or she" or 
"he, she or it" , as appropriate, and 

- whether we should always replace pers·onal pronouns with 
nouns (or eliminate them in some other way). 

I suspect that these are the only major issues in respect of which the 
various drafters across Canada do not agree and should be addressed as 
such. To propose a general statement such as the Ontario proposal is to 
avoid the important questions. Those of us who continue to use the 
words "he" , "his" , "him" and "himself'' without adding the parallel 
"she",  "her" and "herself" in legislation do not see them as "sex
specific references". 

My first recommendation is that we avoid adding any new rule to the 
Canadian Legislative Drafting Conventions on this subject since we do 
not have a sufficiently high level of consensus on what it should be. The 
Ontario proposal is too general and the reader will read his own bias into 
it. 

Alternatively, if we do add something to the Conventions , it should 
be more specific . . I  would propose something along the following lines: 

" 13a. New Uniform Acts should avoid language that will 
offend sensitivities relating to sexist language. The pronoun 
"he" and its related pronominal and adjectival forms 
should be avoided, by restructuring provisions or by substi
tuting appropriate nouns, but only where this is possible 
without rendering provisions awkward or ambiguous. Joint 
expressions such as "he or she" should be avoided�' 

2. It is submitted in the Ontario paper (in Item 2 under the heading 
"Basic Principles") that "persons of either sex who are "targetted" by a 
provision should clearly understand this without having to convert the 
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text by looking in an obscure place, (i.e.  an interpretation act)". I would 
submit that the relevant Interpretation Act provisions are there for 
greater certainty and merely confirm what a reasonable person would 
expect. The reason why the pronoun "he" includes members of both 
sexes is not because the Interpretation Act says so but because that is a 
function that the pronoun "he" has traditionally played in the English 
language. In the provisions where "he" is used in its general sense, 
questions of sex are simply not relevant. 

The suggestion that we replace our pronoun "he" with "he or she" is 
a reaction to case-law of a century ago. That case-law went to amazing 
lengths to exclude women from the ambit of certain laws . For example, 
even in the face of an Interpretation Act provision along the lines of our 
modern ones relating to the pronoun "he" , the courts held that provi
sions conferring the right to vote on certain "persons" did not confer 
that right on women. Those cases were a reflection of their times. Today, 
the mood of society has changed radically. No one today would suggest 
that a law does not apply to women unless the law very precisely 
stipulated that it does not apply. It is no longer necessary to take 
extraordinary measures with our language to ensure that women are 
included in the ambit of general provisions. 

CONCLUSION 

We are faced with competing demands . One is to produce plain 
language legislation that adheres to the common usage of our language. 
The other is to respond to pressure groups who wish to use our legisla
tion to make a point. 

It is evident that we live in a world of political realities. It is evident 
that we must respond to some degree to the concerns of those who are 
exerting political pressure. It is evident, as well, that we must proceed 
with caution and that we must riot allow ourselves to lose sight of our 
primary function, which is to produce coherent, comprehensible legis
lation in the current language of the day. 

It is recommended that we not adopt the Ontario proposal. If it is felt 
by the Conference to be necessary to include a rule on sexist language in 
the Canadian Legislative Drafting Conventions, it is recommended that 
we adopt a more specific one, along the lines of the one proposed in Part 
III. 
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SCHEDULE 

August 28, 1985 

Notes on the use of sexist language in legislation 

From time to time questions arise in connection with perceived 
discrimination based on word usage. It may be suggested that some 
terminology used in our federal legislation, while not containing sub
stantive discrimination between the sexes, may utilize words that de
mean or ignore women. 

This note does not deal with substantive discrimination, but deals 
only with linguistic issues. Problems arise in connection with the use of 
nouns and in connection with the use of pronouns, the latter being the 
most problematic. 

Nouns 

With respect to nouns, the English language is full of words that 
have, or that had at an earlier time, a masculine connotation. I list 
below four groups of such words : 

1 .  waiter 
2. man, fireman, chairman 
3 .  aviator, prosecutor 
4. lawyer, doctor; virtue, fraternity 

The above listed words have, to a greater or lesser degree, a 
masculine connotation attached to them. 

With respect to Group 1, the term "waiter" represents those 
words that have a well established feminine counterpart, in the case 
of waiter the counterpart being "waitress". Few people would feel 
comfortable using the term "waiter" alone unless they wished to 
give some idea that we only wanted to cover male persons who wait 
tables . In our legislation, we would probably say "waiter or wait
ress" , a general substitute not being available. 

With respect to Group 2, this group is perhaps the most problem
atic. The word "man" has two well-established meanings, one 
being "a member of the male sex" , another being "a member of the 
human species". Normally, when used in its general sense, the 
meaning of the word "man" is quite clear in its context (eg. "Man 
does not live by bread alone"). On the other hand, sensitivities are 
such that we try to avoid usages of terms that include "man" , 
utilizing alternatives when there exist established alternatives in our 

120 



APPENDIX C 

language. For example, we could substitute "fire fighter" for the 
term "fireman". 

With respect to Group 3, words such as "aviator" have feminine 
counterparts which are not at all frequently used. We might use the 
word "aviator" to cover both male and female flyers, or we might 
try to find an alternative word. We would be unlikely to use the word 
"aviatrix" because of its rarity. 

With respect to Group 4, these words have effectively lost the 
masculine connotation they originally had. "Lawyer" and "doc
tor" contain the suffixes "er" and "or" which were in times past 
indications of masculine gender. The words "virtue" and "frater
nity" both contain Latin roots of words relating to male persons . I 
don't believe there are many who would find these words offensive. 
Consequently, we would tend to use these words. 

As you can see, there can be no absolute rule as to when a noun is 
acceptable or unacceptable. It is a matter of assessing current 
sensitivities in relation to sexist language, bearing in mind the state 
of evolution of the English language, in order to determine whether 
the use of a particular word is politically acceptable. 

Pronouns 

With respect tC? pronouns, objections that are raised relate to the 
use of the third person singular, more particularly to the use of the 
word "he". 

Our language and our legislation are full of the pronoun "he". 
While the pronoun "he" often refers back to a male individual, it 
more frequently refers to nouns that relate to individuals or persons 
without reference to their sex. Without going into a long linguistic 
explanation, suffice it to say that the term "he" reflects the last 
vestige of gender in the English language in that the non-sex
specific words that it replaces were originally of the masculine 
gender. 

This pronoun "he" raises the ire of certain persons who are 
vigilant against sexist terminology. I believe we have only four 
options with respect to the use of the term "he" iJ;l legislation. 

1 .  Leave the word "he" where it naturally appears in our 
language as being a term of gender, not sex. 

2. Avoid all pronouns, replacing them with the nouns to 
which they refer. 
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3 .  Draft all laws in the plural. 

4. Replace "he" by the words "he or she" or "he, she or 
it" , as the context requires. 

At the present time, the Legislation Section has taken the ap
proach of avoiding pronouns where they can be eliminated and 
replaced by their corresponding noun without unduly straining the 
language. Where they cannot be conveniently replaced, we have left 
the pronoun ' 'he" to do its normal work. 

Below are some advantages and disadvantages of the four ap
proaches. 

1 .  Leaving the language as it presently stands with the pro
noun "he" in its normal usage is the approach that allows 
us to use the English language at its best. It is at its clearest 
and least cumbersome when it is not forced into artificial 
structures. 

2 .  Avoiding pronouns is  a useful technique to eliminate com
plaints with respect to the use of the term "he". It does 
result in some cumbersome formulations in some cases . 
Certain legislation lends itself more easily to this approach 
than other legislation. Generally, we have avoided the use 
of the pronoun "he" in legislation that is of particular 
interest to persons who are likely to object to its use in 
legislation. 

3 .  Drafting everything in the plural is problematic. It may 
work in certain instancesi in other cases it results in a loss 
of clarity. 

4 .  It is frequently suggested that we substitute the words "he 
or she" for the word "he" where it appears. In many 
instances this would result in very cumbersome provisions. 
There is as well an additional defect in this suggestion. 
Frequently it is the word "person" that is being replaced by 
the word "he". The word "person" in our legislation in
cludes corporations. I don't think anybody would seri
ously suggest that we use the phrase "he, she or it" 
throughout our statutes to replace the word "person". 

As you can see, from a linguistic point of view, by far the 
preferable option presented is the first one. This is all the more so 
because of the recent intense pressure towards plain language draft
ing. What plain language drafting means, of course, is drafting in 
such a way that the material being drafted is easy to read. 
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On the other hand, there is significant pressure brought to bear 
from time to time to eliminate so called sexist language and fre
quently the word "he" comes under attack. 

The solution that the Legislation Section has found to date is to 
avoid the use of the pronoun "he" where possible, taking particular 
care in sensitive subject areas. 

Interpretation Act 

One provision that conies under attack from time to time in our 
legislation is subsection 26(6) of the Interpretation Act which reads: 

Gender "(6) Words importing male persons include 
female persons and corporations!' 

We have concluded that an amendment to this provision would 
not do any particular harm and might give significant satisfaction 
to those groups that are seeking reform in connection with sexist 
language. 

There appears to be no reason why we could not include in that 
provision the reverse rule along the following lines: 

"Words importing female persons include male per
sons and corporations!' 

Indeed, such a proposal would have the advantage of enabling us 
to use the pronoun "she" in cases where statutes refer to a position 
the incumbent of which is known to be a female person. Should a 
subsequent holder of such a position be a male, no legal problems 
would have been created. 

Mary Dawson, Q.C.  
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APPENDIX D 

(See page 32) 

AUDITORS' REPORT 

Uniform Law Conference of Canada: 

We have examined the statement of receipts and disbursements and 
cash position of the Uniform Law Conference of Canada for the year 
ended June 30, 1986. Our examination was made in accordance with 
generally accepted auditing standards ,  and accordingly included such 
tests and other procedures as we considered necessary in the circum
stances . 

In our opinion, this statement presents fairly the cash position of the 
organization as at June 30, 1986 and the cash transactions for the year 
then ended, in accordance with the basis of accounting described in 
Note 1 to the statement applied on a basis consistent with that of the 
preceding period. 

Saint John, Canada 
July 16, 1986. 
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UNIFORM LAW CONFERENCE OF CANADA 

Statement of Receipts and Disbursements and Cash Position 
Year Ended June 30, 1986 

Receipts : 
Annual contributions . . . . . . . .  . 
Government of Canada . . . . . .  . 
Interest . . . . . . . . . . . . . . . . . . . .  . 
Other . . . . . . . . . . . . . . . . . . . . . . 

Disbursements: 
Printing . . . . . . . . . . . . . . . . . . .  . 
Executive Director honorarium . 
Secretarial services . . . . . . . . . .  . 
National Conference of 

Commissions on Uniform 
State Laws . . . . . . . . . . . . . . .  . 

Executive travel . . . . . . . . . . . . .  . 
Annual meeting . . . . . . . . . . . . .  . 
Professional fees . . . . . . . . . . . .  . 
Postage . . . . . . . . . . . . . . . . . . . .  . 
Stationery . . . . . . . . . . . . . . . . . .  . 
Miscellaneous . . . . . . . . . . . . . .  . 
Telephone . . . . • . . . . . . . . . . . . . •  
Sale of Goods Project . . . . . . . .  . 
Personal Property Security 
Project . . . . . . . . . . . . . • . . . . . . .  
Uncitral Law on International 
Commercial Arbitration 
Project . . . . . . . . . . . . . • . . . . . . .  

Excess (deficiency) of receipts over 
disbursements . . . . . . . . . . . . . .  . 

Cash position, beginning of year . .  . 
Cash position, end of year . . . . . . .  . 

Cash position consists of: 
Term deposits . . . • . . • . . . . . . . . .  
Current account . . . . . . . . . . . . .  . 

General Research Total Total 
Fund Fund 1986 1985 

$46,000 

4,531 

50,53 1 

22, 1 19 
18,519 
4,234 

209 
8, 191 
3,403 

677 
734 
971 

10 
1 ,200 

60,267 

(9,736) 
19,732 

$ 9,996 

$ 9,996 
$ 9,996 

$ 1 , 107 
$46,000 

1 , 107 
4,53 1 

$51 ,500 
619 

6,603 
19 

1 , 1 07 51 ,638 58,741 

2 

125 

996 

4,000 
5 , 123 

22, 1 19  
18 ,519 
4,234 

209 
8 , 191  
3 ,403 

677 
734 
971 

12 
1 ,200 

125 

996 

4,000 
65,390 

27,867 
17,637 
3 ,058 

3,319 
941 

1 ,218 
605 
483 

5 
720 
707 

400 

56,960 

(4,016) (13 ,752) 1 ,781 
73,893 93 ,625 91 ,844 

$69,877 $79,873 $93,625 

$65 ,000 $65,000 $29,466 
4,877 14,873 64, 1 59 

$69,877 $79,873 $93,625 

(See accompanying notes) 
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Notes to the Statement of Receipts and Disbursements and Cash 
Position 

June 30, 1986 

1 .  Accounting policies 
The accompanying statement of receipts and disbursements and 

cash position reflects only the cash transactions of the organization 
during the year. 

This statement is prepared on a fund basis. The Research Fund 
includes the receipts and disbursements for specific projects. The 
General Fund includes the receipts and disbursements for all other 
activities of the organization. 

2. Tax status 
The Conference qualifies as a non-profit organization and is 

exempt from income taxes. 
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(See page 32) 

EXECUTIVE DIRECTOR'S REPORT 

I want to say a few words about the publication and distribution of 
our Proceedings. 

The minutes of the Uniform Law Section are distributed to all mem
bers of that Section within two or three months after the close of the 
meeting. If the Legislative Drafting Section and the Criminal Law 
Section would like their minutes distributed to their respective members 
the same way, I would gladly do so. In this way, not only the Uniform 
Law Section members, but all members of the Conference would know 
what was decided at the last meeting, and what has to be done for the 
next meeting and by whom. This should overcome the inconvenience 
caused by the delay necessary or desirable to publish the Proceedings . 

It has been suggested that the Proceedings should be published with 
less than a three month delay. At the present time, there is a ten month 
delay. This is not necessary, but strange to say, it may be desirable. 
Usually reports and draft Acts are adopted as presented at the meeting, 
but not always. Some of the Acts are adopted subject to the November 
30 Rule. But the main cause for delay is the adoption of Acts subject to 
completion, revision or translation after the meeting. This takes time 
depending on the availability of members assigned to do the job. 

To get the Proceedings out in June, as is now the case, press time has 
to be called in March or April at the latest. Even now, some of the 
material that should go in the Proceedings is not available at press time. 
To call press time any earlier would increase the amount of material that 
should go in but is not available. 
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(Voir page 33) 

MODIFICATIONS SUGGEREES 
A LA WI UNIFORME SUR LA COMPETENCE ET 

L'EXECUTION DES JUGEMENTS 
EN MATIERE DE GARDE D'ENFANTS 

(Enlevement interprovincial d'enfants) 

Les commissaires du Quebec 

A sa reunion de 1985, a Halifax, la Conference a adopte un certain 
nombre de principes qui visent a appliquer en matiere d'enlevement 
interprovincial d'enfants des solutions analogues a celles que prevoit la · 
Convention de La Haye sur les aspects civils de l'enlevement interna
tional d'enfants. Nous avons ete charges de preparer un pro jet de loi qui 
exprimerait ces principes. La meilleure fac;on de realiser cette tache, a 
notre avis,  est de suggerer les modifications suivantes a la Loi uniforme 
sur Ia competencejudiciaire et /'execution desjugements en matiere de 
garde d'enfants: 

Nouvel article 2A 

AUTORITE CENTRALE - (1) Le Lieutenant-gouverneur en con
seil designe une Autorite centrale pour accomplir les fonctions attri
buees a cette Auto rite par la presente loi. 

DEMAND£ - (2) Une demande d'aide peut etre adressee a 
l' Autorite centrale de (competence legislative) tant par une personne qui 
reside en (competence legislative) que par une personne residante ou 
une Autorite centrale d'une autre province ou d'un autre territoire du 
Canada, en vue d' assurer 

(a) le retour d'un enfant qui a ete deplace ou retenu en violation d'un 
droit de garde, attribue a un ou plusieurs titulaires par le droit de 
(competence legislative) ou d'une autre province ou d'un autre territoire 
du Canada dans lequel l'enfant avait sa residence habituelle immediate
ment avant son deplacement ou son non-retour, si, au moment du 
deplacement ou du non-retour, ce droit etait exerce de fac;on effective ou 
l'eiit ete si d� tels evenements n'etaient survenus; 

(b) le retour d'un enfant qui a ete deplace ou retenu alors qu'une 
instance visant a determiner ou a modifier le droit de garde a ete 
introduite en (competence legislative) ou dans une autre province ou un 
autre territoire du Canada oil l'enfant avait sa residence habituelle et 
que ce deplacement ou ce non-retour risque d'empecher I' execution de 
la decision qui doit etre rendue; ou 
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(c) l 'exercice interprovincial paisible du droit de visite attribue par le 
droit de (competence legislative) ou d'une autre province ou d'un autre 
territoire du Canada dans lequel l' enfant a sa residence habituelle. 

TRANSMISSION DE LA DEMANDE - (3) VAutorite centrale de 
(competence legislative) transmet immediatement la demande a 
1' Autorite centrale de la province ou du territoire 

(a) oil elle est executable, conformement a son libelle; ou 

(b) ou 1 '  Autorite centrale de (competence legislative) a des motifs de 
croire que I' enfant se trouve et, dan.$ ce cas, elle en informe le deman
deur ou, le cas echeant, 1' Autorite centrale qui lui a transmis la de
mande. 

EXECUTION FORCEE - (4) Sous reserve du paragraphe (6), des 
qu'elle rec;oit une demande executable en (competence legislative), 
1' Autorite centrale de (competence legislative) doit prendre ou s'assurer 
que soient prises toutes les mesures. appropriees, suivant les circon
stances,  pour 

(a) localiser tout enfant vise dans la demande; 

(b) sauvegarder la securite de cet enfant et prevenir des prejudices 
pour les parties concernees; 

(c) assurer la remise volontaire de cet enfant ou faciliter une solution 
a 1' amiable; 

(d) introduire ou favoriser I' introduction d'une procedure judiciaire 
en vue d' assurer le retour rapide et sans danger de cet enfant dans la 
province ou le territoire de sa residence habituelle ou d' organiser ou de 
proteger le droit de visite et les conditions auxquelles 1' exercice de ce 
droit pourrait etre soumis .  

DEVOIR D' AGIR D'URGENCE - (5) 11Autorite centrale doit ap
pliquer d'urgence les mesures prevues au paragraphe (4). 

DEMANDE NON FONDEE - (6) 11 Auto rite centrale n' est pas tenue 
d' agir conformement au paragraphe ( 4) si elle est d' avis que I a demande 
est manifestement non fondee. En ce cas, elle informe immediatement 
de ses motifs le demandeur ou, le cas echeant, 1 '  Autorite centrale qui lui 
a transmis la demande. 

FRAIS - (7) So us reserve· du paragraphe (8), les services fournis par 
1' Autorite centrale ou en son nom en relation avec les demandes intro
duites en application du present article sont gratuits. 
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RECOUVREMENT DES FRAIS - (8) eAutorite centrale peut 

(a) reclamer du demandeur le paiement des depenses causees ou qui 
seraient causees par les operations liees au retour de !'enfant et, si ce 
demandeur n'est pas admissible a l'aide juridique en vertu de (Loi 
pertinente}, les frais de justice ainsi que les frais lies a !'assistance ou a la 
representation juridique, et 

(b) demander au tribunal, si des procedures judiciaires sont neces� 
saires pour obtenir le retour de !'enfant ou la protection du droit de 
visite, une ordonnance mettant a la charge de la personne qui a deplace 
ou retenu l'enfant, ou qui a empeche l'exercice du droit de visite, le 
paiement de tous frais necessaires engages au nom du demandeur. 

CARACTERE FACULTATIF DE LA DEMANDE - (9) Le present 
article n'empeche pas celui qui pretend qu'il y a eu une violation du 
droit de garde ou de visite de s'adresser directement a tout tribunal 
competent au Canada pour obtenir 

(a) I' execution ou la modification de ces droits, et 

(b) le recouvrement de ses frais de la part de Ia personne qui a deplace 
ou retenu I' enfant, ou qui a empeche l'exercice du droit de visite. 

Article 6 - Biffer le paragraphe (a) 

Nouvel article 6A 

RETOUR D'UN ENFANT DEPLACE OU RETENU ILLICITE� 
MENT - (1) Sous reserve du paragraphe 6A(2), lorsqu'un enfant qui se 
trouve en (competence legislative) a ete deplace ou retenu illicitement, le 
tribunal de (competence legislative}, sur demande, ordonne son retour a 
l'endroit juge approprie lorsque, au moment de l' introduction de la 
demande devant le tribunal, 

(a) une peri ode de moins d'un an s' est ecoulee depuis le deplacement 
ou le non� retour, ou 

(b) une periode de plus d'un an s'est ecoulee depuis le deplacement 
ou le non-retour et il est prouve que le retour sera dans !'interet de 
}'enfant. 

MOTIFS DE REFUSER LE RETOUR DE �ENFANT - (2) Le 
tribunal peut refuser d'ordonner le retour de I' enfant si 

(a) celui qui avait le soin de la personne de l'enfant n'exen;ait pas 
effectivement le droit de garde a l'epoque de deplacement ou du non
retour ou avait consenti ou a acquiesce posterieurement a ce deplace
ment ou a ce non-retour; 
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(b) il existe un risque grave que le retour de l'enfant ne l'expose a un 
danger physique ou psychique ou, de toute autre maniere, ne le place 
dans une situation intolerable; ou 

(c) le tribunal constate que l'enfant s'oppose a son retour et qu'il a 
atteint un age et une maturite oil il se revele approprie de tenir compte de 
cette opinion. 

DECISIONS RELATIVES A LA GARDE DE CENFANT - (3) Le 
tribunal de (competence legislative), apres avoir ete informe qu'un 
enfant a ete deplace ou est retenu illicitement en (competence legisla
tive), ne peut decider de la garde de cet enfant si les conditions prevues 
par le present article pour le retour de I' enfant peuvent etre satisfaites, 
ou si une demande de retour peut etre presentee dans un delai raisonn
able, et le seul fait qu'une decision relative a la garde ait ete rendue ou 
soit susceptible d'etre reconnue en (competence legislative) . ne peut 
justifier le refus d'ordonner le retour de l'enfant. 

Nouvel article 19 

RECEVABILITE DE CERTAINS DOCUMENTS DEVANT LE 
TRIBUNAL - Toute demande soumise a 1' Autorite centrale de (compe
tence legislative) ou a l'Autorite centrale d'une province ou d'un tcrri
toire du Canada ou presentee directement au tribunal de (competence 
legislative) ou d'une province ou d'un territoire du Canada, en applica
tion de la presente 1oi, ainsi que tout document ou information qui y est 
annexe ou qui est fourni par une Autorite centrale, sont recevables 
devant le tribunal de (competence legislative). 

Nouvel article 20 

CAUTION - Aucune caution ne peut etre imposee pour garantir le 
paiement des frais et depens a 1' occasion des procedures judiciaires liees 
a une demande de retour d'un enfant ou d'organisation des droits de 
visite . 
Nouvel article 21 

R�GLEMENT - Le lieutenant-gouverneur en counseil peut, par 
reglement, preciser les informations requises et les documents qui doi
vent etre fournis avec les demandes faites a 1' Autorite centrale de (com
petence legislative) suivant le paragraphe 2A(2) de la presente loi. 
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PROPOSED AMENDMENTS TO THE UNIFORM 
CUSTODY JURISDICTION AND ENFORCEMENT ACT 

(Interprovincial Child Abduction) 

Quebec Commissioners 

At its 1985 meeting, in Halifax, the Conference adopted a number of 
principles that aim to apply in matters of interprovincial child abduc
tion solutions similar to those set out in the Hague Convention on the 
Civil Aspects of International Child Abduction .  We were instructed to 
prepare a draft act to implement these principles . The best way to 
achieve this task, in our opinion, is to suggest the following amend
ments to the Uniform Custody Jurisdiction and Enforcement Act: 

New Section 2A 

CENTRAL AUTHORITY - (1) The Lieutenant Governor in Coun
cil shall designate a Central Authority to discharge the functions as
cribed to that Authority by this Act. 

APPLICATION - (2) An application for assistance may be pre
sented to the Central Authority of (enacting jurisdiction) by a resident 
of (enacting jurisdiction), as well as by a resident or a Central Authority 
of another province or territory of Canada, to secure 

(a) the return of a child who has been removed or retained in breach 
of custody rights attributed to one or several persons or bodies under 
the law of (enacting jurisdiction) or of another province or territory of 
Canada in which the child was habitually resident immediately before 
the removal or retention, if, at the time of removal or retention, those 
rights were actually exercised or would have been so exercised but for the 
removal or retention; 

(b) the return of a child who has been removed or retained when 
proceedings for determining or modifying custody rights have been 
introduced in (enacting jurisdiction) or in another province or territory 
of Canada where the child was habitually resident and the removal or 
retention might prevent the execution of the decision to be rendered; or 

(c) the interprovincial peaceful enjoyment of access rights attributed 
under the law of (enacting jurisdiction) or of another province or 
territory of Canada in which the child is habitually resident. 
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TRANSMISSION OF THE APPLICATION - (3) The Central Au
thority of (enacting jurisdiction) shall forthwith transmit the applica
tion to the Central Authority of the province or territory 

(a) where it is executable, according to its wording; or 

(b) where the Central Authority of (enacting jurisdiction) has reason 
to believe that the child is and, in that case, shall so inform the applicant 
or the Central Authority through which the application was submitted, 
as the case may be. 

ENFORCEMENT - (4) Subject to subsection (6), on receipt of an 
application executable in (enacting jurisdiction), the Central Authority 
of (enacting jurisdiction), either directly or through any intermediary, 
shall take all appropriate measures, as the case may be, 

(a) to discover the whereabouts of any child to which the application 
relates; 

(b) to safeguard the safety of any such child and prevent prejudice to 
any interested party; 

(c) to secure the voluntary return of any such child or to bring about 
an amicable resolution of the issues; 

(d) to initiate or facilitate the institution of judicial proceedings with 
a view to securing the prompt and safe return of any such child to the 
province or territory of his habitual residence or to organizing or 
protecting access rights and securing respect for the conditions to which 
the exercise of these rights may be subject. 

DUTY TO ACT EXPEDITIOUSLY - (5) The Central Authority 
shall act expeditiously in taking the measures provided for in subsection 
(4). 

APPLICATION UNFOUNDED - (6) The Central Authority shall 
not be bound to act in accordance with subsection (4) if it is of the 
opinion that the application is manifestly unfounded. In that case, the 
Central Authority shall forthwith inform the applicant or the Central 
Authority through which the application was submitted, as the case may 
be, of its reasons. 

CHARGES - (7) Subject to subsection (8), the services provided by 
the Central Authority or on its behalf in relation to applications submit
ted under this section are free of charge. 

RECOVERY OF EXPENSES - (8) The Central Authority may 

(a) require the applicant to pay the expenses incurred or to be in
curred in implementing the return of the child and, if he or she is 
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ineligible for legal aid under the (appropriate Act), court costs as well as 
costs arising from legal aid or legal representation; and 

(b) apply to the court, if judicial proceedings are required for the 
return of the child or the protection of access rights, to have an order 
directing the person who removed or retained the child, or who pre
vented the exercise of access rights, to pay necessary expenses incurred 
on behalf of the applicant . 

OPTIONAL CHARACTER OF THE APPLICATION - (9) This 
section shall not preclude any person who claims that there has been a 
breach of custody or access rights from applying directly to any compe
tent court in Canada 

(a) for the enforcement or modification of the rights in question, 
and 

. b) for the recovery of his or her expenses from the person who 
removed or retained the child, or who prevented the exercise of access 
rights . 

Section 6 - Delete subsection (a) 

New Section 6A 

RETURN OF A CHILD WRONGFULLY REMOVED OR RE
TAINED - (1) Subject to subsection 6A(2), where a child who is in 
(enacting jurisdiction) has been wrongfully removed or retained, the 
court in (enacting jurisdiction), upon application, shall order the return 
of the child to such place as the court considers appropriate where, at 
the time of commencement of the proceedings before the court, 

(a) a period of less than one year has elapsed from the date of the 
removal or retention, or 

(b) a period of more than one year has elapsed from the date of the 
removal or retention and it is proved that the return will be in the best 
interests of the child. 

GROUNDS FOR REFUSING TO RETURN THE CHILD - (2) The 
court may refuse to order the return of the child if 

(a) the person having the care of the person of the child .was not 
actually exercising the custody rights at the time of removal or retention, 
or had consented to or subsequently acquiesced in the removal or 
retention; 
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(b) there is a grave risk that his or her return would expose the child to 
physical or psychological harm or otherwise place the child in an 
intolerable situation; or 

(c) it finds that the child objects to being returned and has attained 
an age and degree of maturity at which it is appropriate to take account 
of his or her views. 

DECISIONS RELATING TO CUSTODY OF THE CHILD -
(3) The court in (enacting jurisdiction), after having been notified that 
a child has been wrongfully removed or retained in (enacting jurisdic
ti01i), shall not decide on the custody of the child if the conditions set 
out in this section for the return of the child may be fulfilled, or if an 
application for his or her return may be made within a reasonable time, 
and the sole fact that a decision relating to custody has been given in or 
is entitled to recognition in (enacting jurisdiction) shall not be a ground 
for refusing to order the return of the child. 

New Section 19 

ADMISSIBILITY OF SOME DOCUMENTS IN COURT - Any 
application submitted to the Central Authority of (enacting jurisdic
tion) or to the Central Authority of a province or territory of Canada or 
directly to the court of (enacting jurisdiction) or of a province or 

. territory of Canada in accordance with the terms of this Act, together 
with documents and any other information appended thereto or pro
vided by a Central Authority, shall be admissible in the court of (enact
ing jurisdiction). 

New Section 20 

SECURITY FOR COSTS - No security shall be required to guaran
tee the payment of costs and expenses in the judicial proceedings related 
to an application for the return of a child or the organization of access 
rights . 

New Section 21 

REGULATION - The Lieutenant Governorin Council can, by regu
lation, specify the information required in, and doc1.1ments to be pro
vided with, any applications made to the Central Authority of (enacting 
jurisdiction) under subsection 2A(2) of this Act. 
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SUMMARY OF PROPOSED AMENDMENTS TO 
THE UNIFORM CUSTODY JURISDICTION 

AND ENFORCEMENT ACT: 

(i) Add section 2A(l )-(9) to create and empower a Central Authority; 

(ii) Delete section 6(a); 

(iii) Add section 6A(1)-(3) with respect to the return of a child; 

(iv) Add section 19 with respect to the admissibility of documents 
from another jurisdiction; 

(v) Add section 20 with respect to security for costs; 

(vi) Add section 21 which grants regulation-making authority. 

In this letter I propose to provide some comments on the six proposals 
and provide you with my suggestions for the treatment of this issue at 
the upcoming conference in Winnipeg. 

(i) Add section 2A (1)-(9) to create and empower a Central Author
ity: 

Subsection 1 of the new section 2A has its origins in Article 6 of 
the Hague Convention. It would appear that an amendment 
such as this, to the Uniform Custody Jurisdiction and Enforce
ment Act, would be a duplication of section 2(1) of the Uniform 
Maintenance and Custody Enforcement Act which states as 
follows : 

"There shall be a Director of Maintenance and Cus
tody Enforcement who shall be apppointed by the 
Lieutenant Governor in Council!' 

Do you see a distinction between the Director of Maintenance 
and Custody Enforcement and the Central Authority? Is there 
any reason why the current Director under the Uniform Mainte
nance and Custody .Enforcement Act could not be, and perform 
the duties of, the Central Authority? 

Subsection 2 of the new section 2A, dealing with an application 
to secure a child, is designed to permit a resident or Central 
Authority to apply for assistance in obtaining the return of a 
child. However, section 3(1) of the Uniform Maintenance and 
Custody Enforcement Act states that a custody order may be 
filed in the Office of the Director by a person entitled to custody 
under the order. 

Do you contemplate a difference between an application by a 
resident or Central Authority and an application by an entitled 
person? 
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I also note that section 2A(2)( c) deals with the interprovincial 
enjoyment of access rights . Ontario's Support and Custody 
Orders Enforcement Act only offers enforcement for custody 
orders and agreements. This is an area of significant importance 
to all provincial jurisdictions. The rights of non-custodial par
ents and the need for more effective enforcement mechanisms is 
an area in great need of reform. As you have no doubt heard 
from other provincial jurisdictions, enforcement like that now 
available for support and custody is less economically feasible 
in the case of access. Ontario did not include a reference to 
access in the Support and Custody Orders Enforcement Act 
because it was thought to be virtually impossible, from a finan
cial point of view, to establish effective enforcement for access 
rights . It would be misleading for us to include a reference to 
access rights in the Uniform Act without underlining the logisti
cal problems in implementation. 
Subsection 4 of the new section 2A deals with enforcement. It 
has its origins in Articles 7 and 10 of the Hague Convention and 
states essentially that the Central Authority shall take all appro
priate measures, as the case may be, to locate the child in 
question, safeguard the child, secure the voluntary return of the 
child and initiate or facilitate proceedings, if necessary. 
Section 2(2) of the Uniform Maintenance and Custody Enforce
ment Act states that it is the duty of the Director to enforce 
custody orders in such manner, if any, as appears practicable 
and the Director may, for that purpose, commence and conduct 
a proceeding and take steps for the enforcement of an order in 
the name of the Director for the benefit of the person entitled to 
the enforcement of the order, or of the person's child. As you 
can see, there are parallels between subsection 4 to the new 
section 2A and section 2(2) of the Uniform Maintenance and 
Custody Enforcement Act. 
With respect to the new section 2A(4)(a) concerning location of 
a child, this provision parallels the current section 15 of the 
Uniform Custody Jurisdiction and Enforcement Act, as does 
section 6(1) of the Uniform Maintenance and Custody Enforce
ment Act. 

With respect to subparagraphs (b) and (c) concerningthe safety 
of a child and securing the voluntary return of a child, it is our 
understanding that these are "steps" contemplated within sec
tion 2(2) of the Uniform Maintenance and Custody Enforce
ment Act. 
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With respect to subparagraph (d) concerning the initiation or 
facilitation of proceedings to secure the prompt return of a 
child, this is specifically contemplated in section 2(2) of the 
Uniform Maintenance and Custody Enforcement Act. 

With respect to subsection 5 of the new section 2A concerning 
the duty to act expeditiously. Assuming that the Director and 
Central Authority offer the same service, such a provision might 
conflict with the discretion given the Director in section 2(2) of 
the Uniform Maintenance and Custody Enforcement Act. 

Subsection 6 of the new section 2A authorizes the Central 
Authority to refuse to act in manifestly unfoup.ded cases and to 
provide the applicant with its reasons for not acting. The discre
tion to refuse to act was contemplated in the original drafting of 
section 2(2) of the Uniform Maintenance and Custody Enforce
ment Act. The requirement to provide reasons for refusing to act 
is not in either Uniform Act. I wish to consider the conse
quences of such a provision in more detail. 

Subsection 7 of the new section 2A provides that the service 
provided by the Central Authority is to be free of charge. This 
subsection has its origins in Article 26 of the Hague Convention 
and duplicates the provision in section 2(3) of the Uniform 
Maintenance and Custody Enforcement Act which provides 
that the Director shall not charge a fee for services to persons on 
whose behalf the Director acts . 

Subsection 8 of the new section 2A concerns the recovery of 
expenses by the Central Authority. It has its origins in Article 26 
of the Hague Convention. It duplicates, in part, the provisions 
of section 6 of the Uniform Custody Jurisdiction and Enforce
ment Act. 

(ii) Delete section 6(a): 

- and -

(iii) Add section 6A(l)-(3) with respect to the return of a child: 

The proposals contained in this new section would, in effect, be 
an elaboration of provisions already contained in sections 3, 4, 6 
and 7 of the Uniform Custody Jurisdiction and Enforcement 
Act. 

(iv) Add section 19 with respect to the admissibility of documents 
from another jurisdiction: 
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The new section 19 which you propose to add to the Uniform 
Custody Jurisdiction and Enforcement Act has its origins in 
Article 30 of the Hague Convention and does not have any 
parallel provision in either the Uniform Maintenance and Cus
tody Enforcement Act or the Uniform Custody and Jurisdiction 
Enforcement Act. We have not yet considered the problems 
experienced with respect to admissibility of documents from 
another jurisdiction, but are certainly prepared to consider the 
addition of such a section. 

(v} Add section 20 with respect to security for costs: 

The new section 20 has its origins in Article 22 of the Hague 
Convention and does not have any parallel in either the Uniform 
Custody Jurisdiction and Enforcement Act or the Uniform 
Maintenance and Custody Enforcement Act. 

We may wish to consider whether or not security should be 
required from non-resident applicants in some cases. I look 
forward to discussing this element of the change further. 

(vi) Add section 21 which grants regulation-making authority: 

I am not convinced of the necessity for regulation-making 
authority as it provides an opportunity to deviate from any 
uniformity. However, this is a matter that should be given fur
ther consideration. 

CONCLUSIONS: 

As you can see from the above comments, we differ on a number of 
the proposed amendments to the Uniform Custody Jurisdiction and 
Enforcement Act. I believe that the goal you seek to achieve may be 
accomplished by making fewer amendments to both the Uniform Cus
tody Jurisdiction and Enforcement Act and the Uniform Maintenance 
and Custody Enforcement Act. 

You have obviously spent a great deal of time and thought preparing 
the set of proposals and I would like to be able to give these matters 
further consideration. Perhaps, if you have no objection, I could pro
vide a responding set of amendments to both the Uniform Custody 
Jurisdiction and Enforcement Act and the Uniform Maintenance and 
Custody Enforcement Act. 

Given our difference of opinion, it is my recommendation that your 
proposed amendment and our comments on them be the subject of a 
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progress report in Winnipeg, rather than the subject of actual amend
ments. The amending process could be deferred to 1987 . This would 
give us approximately one year to hone the proposed amendments to 
both Uniform Acts. 
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(See page 34) 

PROP()SED AMENDMENTS TO THE 
UNIFORM FAMILY SUPPORT ACT 

· At the 1985 meeting of the Uniform Law Conference, the Conference 
adopted the Uniform Maintenance and Custody Enforcement Act (Ap
pendix J to the 1985 Proceedings). One of the features of the Act is that 
it spells out a number of enforcement mechanisms. Several of these 
mechanisms had previously existed in the Uniform Family Suppport 
Act. In order to avoid duplication and possible inconsistency, Ontario 
undertook to advise the Conference of the consequential amendments 
that would be necessary to the Uniform Family Support Act. 

Section 10 of the Uniform Family Support Act provides for an order 
restraining the disposition or wasting of assets. The order is available in 
three circumstances: 

1 .  In or pending an application under section 5 ofthe Act (applica
tion for support). No amendment is recommended to this por
tion of the provision. 

2.  In or pending an appearance to a notice under section 17 of the 
Act (judgment debtor examination). Section 14 of the Uniform 
Maintenance and Custody Enforcement Act now provides for 
the making of a similar restraining order once an order for 
support has been made, so this aspect of section 10 of the 
Uniform Family Support Act is no longer necessary. 

3 .  Where an order for support has been made. As indicated above, 
this situation is now covered by section 14 of the Uniform 
Maintenance and Custody Enforcement Act. 

Subsection 14(1) of the Uniform Support Act permits a court to order 
a person to provide information for the purpose of bringing an applica
tion under the Act or for the purpose of enforcing a support order. 
Section 6 of the Uniform Maintenance and Custody Enforcement Act 
now performs this function in so far as it relates to the enforcing of 
orders .  Accordingly, it is proposed that subsection 14(1) of the Uniform 
Support Act be revised so that it relates only to information needed for 
the purpose of bringing an application under the Act . 

Subsection 15(1) of the Uniform Family Support Act permits a court 
to order an employer to provide information relating to a person's 
income. One of the circumstances where this order can be made is where 
a proceeding is brought under section 17 of the Act (judgment debtor 
examination). It is proposed that section 17 be deleted (see below), so 
this aspect of subsection 15(1) is no longer necessary. 
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Section 17 of the Uniform Family Support Act provides for the 
examination of the debtor as a means of enforcing a support order that 
is in default. Section 1 3  of the Uniform Maintenance and Custody 
Enforcement Act now deals with this procedure. 

Section 18  of the Uniform Family Support Act permits a debtor to be 
imprisoned if he or she is in default in the payment of a support order. 
This possibility is now covered by clauses 13(5)(g) and (h) of the Uni
form Maintenance and Custody Enforcement Act. 

Subsections 19(1) and (2) of the Uniform Family Support Act provide 
for the attachment of a debtor's wages as a means of enforcing an order. 
Sections 8 and 9 of the Uniform Maintenance and Custody Enforce
ment Act now deal extensively with the use of garnishment as an 
enforcement mechanism. 

Subsection 19(3) of the Uniform Family Support Act deals with the 
priority of an attachment order. Section 17 of the Uniform Maintenance 
and Custody Enforcement Act now deals more generally with the 
priority issue. 

Section 20 of the Uniform Family Support Act permits the court in a 
judgment debtor examination to order the debtor to give security for the 
payment of support. Clause 1 3(5)(d) of the Uniform Maintenance and 
Custody Enforcement Act now provides this authority. 

Section 21 of the Uniform Family Support Act provides that an 
attachment order or other process used to enforce a support order may 
be issued against the Crown. Subsection 1(3) of the Uniform Mainte
nance and Custody Enforcement Act provides that the Crown is bound 
by all the provisions of the Act, including those that relate to garnish
ment. 

AMENDMENTS TO THE 
UNIFORM FAMILY SUPPORT ACT 

1 .  Section 10 of the Uniform Family Support Act is 
amended by striking out "or appearance to a notice under 
section 17 or where an order for support has been made" in 
the first and second lines and by striking out "or order" in 
the last line. 

2. Subsection 14(1) of the said Act is repealed and the 
following substituted therefor: 

Access ro records (1) Where it appears to a court that, for the purpose of 
bringing an application under this Act, the proposed appli-
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cant has need to learn or confirm the name and address of 
the employer or the whereabouts of the proposed respon
dent, the court may order any person or public agency to 
provide the court with such particulars thereof as are con
tained in the records in its custody or control and the person 
or agency shall provide to the court such particulars as it is 
able to provide. 

3 .  Subsection 15(1) is repealed and the following substi
tuted therefor: 

(1) In an application under section 5, 11 or 12, the court Order for return • • by employer may order the employer of a party to the apphcat10n to make 
a written return to the court showing the wages or other 
remuneration resulting from the employment of the party 
over the preceding twelve months. 

4. Sections 17 to 21 of the said Act are repealed. 
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REPORT OF THE LAW REFORM CONFERENCE OF CANADA 

On Sunday, August lOth, 1986, representatives of the Law Reform 
agencies met to discuss matters of mutual interest and concern. This 
group is now called the Law Reform Conference of Canada. 

It was a very valuable day of discussions covering the objectives and 
workings oflaw reform agencies in general and the future programme of 
the Law Reform Commission of Canada, in particular. 

Considerable time was spent reviewing ways and means of better 
cooperation and communication between the various agencies, as well 
as their interrelationships with governments and the Uniform Law 
Conference. In each of these spheres, they are desirous of working 
closer with all concerned and providing the necessary research wherever 
possible. 

The Chairman and Chairman elect, Mr. Arthur Close, met with the 
Steering Committee of the Uniform Law Conference after our meeting 
and had a very profitable discussion as to how the Law Reform Confer
ence and the Uniform Law Conference could work more closely to
gether in the future. 

August 1986 
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LES REGIMES MATRIMONIAUX AU CANADA 

Analyse comparative des legislations provinciales 

INTRODUCTION 

"Dans le contexte de !'organisation patrimoniale de la famille, les 
regimes matrimoniaux peuvent etre definis comme la reglementation 
des relations patrimoniales a l'interieur du mariage!'(J) 

C association de deux individus dans le mariage a une incidence 
certaine sur leurs biens, car i1 existera obligatoirement des rapports 
pecuniaires entre les epoux. Cagencement de ces rapports pecuniaires 
amene certaines questions : d'abord, doit-on regir ces rapports pecu
niaires et comment le faire? Ensuite, doit-on soumettre les epoux a 
certaines regles de nature obligatoire? Et enfin, de queUe maniere 
proteger la cellule familiale tout en laissant les conjoints libres d'expri
mer leur propre choix en regard du type d'association qu'ils veulent 
former? 

Le but recherche par le legislateur est, dans ce domaine, d'une 
importance capitale dans le choix des moyens . Sans faire l'historique du 
droit matrimonial canadien, (lJ soulignons que depuis quelques annees 
de nombreux changements sociaux ont force les legislateurs canadiens a 
envisager de nouvelles solutions. 

Dans les provinces de common law, qui pronaient pour Ia plupart un 
regime de type separatiste qu'il serait d'ailleurs plus juste de qualifier 
d'absence de regime, !'augmentation des divorces a mis en evidence la 
situation precaire du conjoint qui, du fait qu'il demeurait a la maison 
(generalement l'epouse), n'accumulait que peu de biens . Cette situation 
est apparue clairement lors de I' affaire Murdoch.<3> Elle s'est fait jour 
aussi au Quebec, alors que l'unite de gestion, caracteristique des re
gimes de type communautaire, entrainait une desaffection envers ces 
regimes et un engouement de plus en plus prononce pour le regime de Ia 
separation de biens. 

Face a ces diverses difficultes et dans une optique de reforme, de 
nouvelles legislations ont vu le jour. En regard de ces legislations, 
notons que "les positions extremes effectuent un repli" ,<4> c'est-a-dire 
que les regimes de type separatiste tendent a adopter des solutions de 
type communautaire, alors que les regimes de type communautaire 
cherchent davantage a s'enligner sur des parametres de type separatiste. 
Ainsi on peut percevoir un rapprochemente entre les deux grands types 
de regime; ce rapprochement vise a permettre aux diverses h�gislations 
de mieux coller a la nouvelle n�alite familiale et sociale. 
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Le but de cette etude est done de voir de q uelle maniere s' est effectuee 
ce rapprochement et queUes sont les differences qui existent encore 
malgre cela entre les diverses legislations canadiennes. 

Organisation generale de !'etude 

Void la liste des lois que nous allons principalement examiner (cf. 
Annexe 2 - Thble comparatif) : * 

- CODE CIVIL DU QUEBEC . 
- THE FAMILY LAW REFORM ACT, S.O.  1978, c. 2 (Ont.)** 
- THE FAMILY RELATIONS ACT, R.S.B.C. 1979, c.  121 (C.-B .) 
- THE MATRIMONIAL PROPERTY ACT, S.A. 1978, c. 20 (Alb .) 
- THE MARITAL PROPERTY ACT, S.M. 1978, c 24 - Cap. M45 

(Man.) 
- THE MATRIMONIAL PROPERTY ACT, S.S .  1979, c. M-61 

(Sask.) 
- THE FAMILY LAW REFORM ACT, S.P.E.I. 1978, c. 6 (I .P.E.) 
- THE MATRIMONIAL PROPERTY ACT, S.N.S. 1980, c. 9 (N.E.) 
- THE MARITAL PROPERTY ACT, S.N.B. 1980, c. 9 (N.B.) 
- THE MATRIMONIAL PROPERTY ACT, S. Nfld. 1979, c. 32 (T.-

N.) 
- THE MATRIMONIAL PROPERTY ORDINANCE, R.O.N.W.T. 

1974 c. M-7 (T.N.O.) 
- THE MATRIMONIAL PROPERTY ORDINANCE, R.O. Y.T. 1979 

(2nd) c. 11 (Yukon) 

Notre etude se veut comparative; il ne s'agit done pas d'une analyse 
detaillee de chacune des lois concernees, mais bien davantage d'un 
travail de synthese. Nous tenterons de cerner les points convergents et 
divergents qui existent entre ce diverses h�gislations. Il faut souligner 
que le Quebec, etant la seule province de tradition civiliste, occupera 
une place particuliere dans notre travail .*** 

Ce travail comportera six chapitres, soit : les notations de base (cha
pitre 1), les regimes primaires (chapitre 2), les contrats familiaux (chapi-

* Les articles cites au texte se referent au� lois enumerees; au cas contraire Ia loi sera 
clairement identifiee. 

** Le texte ne tient pas compte du projet de loi l depose le 4 juin 1985 devant 
1' Assemblee legislative de I'Ontario, intituleAn Act to revise the Family Law Reform 
Act 

*** Ce travail n'etudiera que le regime legal actuel au Quebec, soit Ia societe d'acquets. Il 
fait done abstraction du regime de Ia communaute de biens qui etait le regime legal 
jusqu'au premier juillet 1970 et qui est encore le regime matrimonial de beaucoup de 
couples maries qui vivent au Quebec. 
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tre 3), les regimes de partage (chapitre 4), la dissolution et la liquidation 
de regime (chapitre 5) et les conflits de lois (chapitre 6). 

Chaque chapitre etudiera les diverses dispositions dans une optique 

de droit compare, et nous verrons aussi de quelle maniere les tribunaux 

ont interprete ces dispositions. Cattention sera principalement portee 
sur les regimes secondaires, dit de partage, puisqu'ils agissent princi
palement au moment de Ia dislocation de la famille. Mais nous ex

aminerons aussi de quelle fa<;:on chacune des legislations vise a proteger 
la famille et comment elle lui assure une base de fonctionnement deter
minee (regime primaire). 

Afin de faciliter la consultation, un tableau se trouvant en artnexe 
(Annexe 2) presente , pour chaque rubrique de travail , les dispositions 
concernees dans chacune des lois. 

En conclusion, nous exposerons les grandes lignes ressortant d'une 
telle etude comparative; de plus, pour faire suite a cette conclusipn , 
PAnnexe 1 presentera des commentaires concernant les questions de 
politique legislative pour l'uniformisation et discutant de 1' optique 
d'un futur projet de loi uniforme en matiere de regimes de biens. 

CHAPITRE 1. LES NOI'IONS DE BASE 

Les lois soumises traitant de notions communes ou du moins sembla
bles , plusieurs terms seront frequemment discutes. Ils doivent done 
obligatoirement etre definis; ce sont les termes conjoint , bien familial 
(au Quebec , on rencontrera plutot les termes acquet et propre) , contrat 
familial et enfin residence familiale ( ou foyer conjugal). 

1 . 1 LES CONJOJNTS 

Qu'englobe ce terme? 

Cette notion rejoint le cadre d'application de la loi : a qui s'appli
quent ces diverses legislations? 

1 . 1 .  i La regie generate : un mariage valide 

A. QU EB EC 

Au Quebec, les regles concernant la societe d'acquets s'applique a 
tous les epoux qui n' ont redige aucun contrat de mariage (art. 464), ainsi 
qu'a tous ceux qui ont choisi la societe d'acquets comme regime matri
monial. Il faut evidemment que le mariage soit valide (arts 410 et ss.) et 
qu'il n' ait fait I' objet d'aucun jugement en separation de corps ou en 
divorce. 
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Toutefois , un mariage declare nul produira des effets civils (art. 432); 
de ce fait, les epoux pourront demander la liquidation de leur regime 
matrimonial comme si celui-ci avait reellement existe. Cette regie ne 
s'applique pas lorsque les epoux etaient de mauvaise foi (art. 433). 

B. LES PROVINCES DE COMMON LAW 

Les legislations de partage de biens touchent principalement les 
personnes mariees , dont le mariage est valide et n'a pas fait I' objet d'un 
jugement de separation, de divorce ou d'annulation. 

Quant aux personnes dont le mariage est nul de nullite absolue, ils 
sont couverts par la loi s'il se sont epouses de bonne foi et qu'ils ont 
cohabite durant une certaine periode de temps (generalement 1 an). 

Certaines lt.�gislations permettent aux personnes dont le mariage est 
dissous ("former spouse") d'utiliser les dispositions de la loi . 11 s'agit de 
1' Alberta [art. l (e)] , du Yukon [art. 2(1)] et de la Colombie-Britannique 
[art. 1 ], cette derniere ne le faisant cependant que dans une optique 
particuliere, celle d'exiger le respect d'une ordonnance deja rendue ou 
de la faire modifier. 

1 . 1 .2 Le cas des concubins 

Les concubins ("common law spouses") sont-ils indus dans la defini
tion conjoint? 

A. AU QUEBEC 

Au Quebec, le legislateur a choisi de ne soumettre les concubins a 
aucune regle particuliere; le nouveau Code civil du Quebec est done 
silencieux a leur sujet. Ceux-ci peuvent neanmoins conclure des en
tentes regissant leur union. 

Done, "jusqu'a maintenant, le legislateur quebecois ne s'est pas 
engage dans la voie de la definition de droits et obligations decoulant de 
l'union libre, laissant les interesses definir eux-memes les consequences 
qu'ils souhaitent". CSl 

B .  LES PROVINCES DE COMMON LAW 

Seules trois legislations font specifiquement mention du cas des 
concubins, mais en les excluant des dispositions touchant le partage des 
biens. Ce sont les lois de !'Ontario (art . 14) et de la Colombie-Britanni
que (art. 1 )  et une ordonnance du Yukon {art. 30.6{1) AN ORDI
NANCE TO AMEND THE MATRIMONIAL PROPERTY 
ORDINANCE (6)] . Les legislations de l'Ontario et du Yukon ne tou
chent les concubins qu'au chapitre de !'obligation alimentaire. 
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Les concubins sont soumis a certaines exigences avant d'etre admis a 

se prevaloir des dispositions les concernant; ainsi les differentes Iegis�a
tions requierent que la cohabitation ait dure une certaine periode de 
temps {cinq ans selon la loi de !'Ontario et deux ans selon celle de la 
Colombie-Britannique ou que la relation puisse etre qualifh�e de "rela
tivement stable" (ordonnance du Yukon), ou encore que, meme si les 
criteres precedents ne sont pas respectes, un enfant soit ne de I' union. 

Done, les concubins ne sont touches que fort partiellement par les 
nouvelles lois et pas du tout par les regimes de partage de biens; regie 
generale, ils demeurent converts par les anciennes regles (par exemple, 
les notions de "constructive trust" et de "resulting trust"). 

Toutefois, l'optique este differente lorsque les concubins ont redige 
un accord de cohabitation; dans ce cas, quelques legislations leur 
accordent desormais des droits. II s'agit des legislations de !'Ontario, du 
Nouveau-Brunswick, de l'Ile-du-Prince-Edouard et de Terre-Neuve, 
ainsi que 1' ordonnance du Yukon. Ces lois "tiennent compte de I' union 
libre et en font decouler des effets juridiques dans la mesure oil une 
convention a ete -conclue entre les concubins". a> No us examinerons ce 
point de fa�on plus detaillee dans le chapitre traitant des contrats 
familiaux (voir chapitre no 3). 

1 . 1 .  3 Le cas du conjoint survivant 

Certaines legislations prevoient le cas du conjoint survivant; toute
fois elles ne le font pas toutes dans une meme perspective. 

A. AU QUEBEC 

Au Quebec, les deces est une cause de dissolution de regime (art. 497). 
Toutefois, dans certains cas, le conjoint survivant aura un choix a faire 
entre les avantages que lui procurent son regime matrimonial et ses 
droits dans la succession {art. 624 C.c .B.-C .). Ce choix devra etre fait a 
! 'occasion d'une succession legale et lorsque le conjoint survivant vient 
en concurrence avec d'autres heritiers. 

B .  LES PROVINCES DE COMMON LAW 

Dans les provinces de common law, certaines lois comprennent le 
deces au nombre des causes autorisant soit une demande de partage de 
biens, soit Ia reconnaissance du droit au partage. II s'agit des legisla
tions de Terre-Neuve [art. 2(1){e)] , de Ia Nouvelle-Ecosse [art. 2(1)(g)] et 
du Nouveau-Brunswick [art. 4(1)] . 

Cette derniere legislation autorise egalement [art. 5{2)] le conjoint 
survivant a utiliser les dispositions du partage si une demande a cet effet 
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a et� faite avant le. ded�s.; elle prevoit done la poursuite des procedures de 
partage au cas oil i1 y aurait deces de l'un des conjoints durant cette 
period e. Cette regie vaut aussi dans d' autres legislations, telles celles de 
la Saskatchewan [art. 2(k)(iii)], de POntario [art. 4(3}} et du Yukon [art. 
19(2)]:. 

Les autres lois ne font aucunement mention du conjoint survivant. Il 
faut sans doute alors considerer que les regles successorales des prov
inces de common law contiennent des mesures de protection du conjoint 
survivant et des enfants du defunt suffisantes . Ainsi, ces demiers etant 
amenes a recevoir une part des biens du de cujus par le mecanisme de la 
creance alimentaire, les Iegislateurs ont peut-etre juge inutile que se 
fasse egalement un partage des. biens familiaux au moment du ded�s, ce 
processus de partage etant primordialement etabli pour eviter que ne se 
produisent des injustices entre les epoux. 

1 .2 LES BIENS FAMILIAUX ("FAMILY ASSETS"), LES 
ACQUETS ET LES PRO PRES 

On retrouve, quelle qu'en soit la designation, deux types de biens 
sous toutes les legislations : les biens qui pourront etre partages entre les 
epoux au moment de la rupture du mariage et ceux qui demeureront 
propres aux epoux et qui ne seront pas sujets a partage. 

A.  AU QUEBEC 

Au Quebec, on parle de bien acquet et de bien propre. Le critere 
principal de qualification est le mode "d'acquisition" des b�ens; ainsi le 
terme "acquet" designe generalement un bien acquis durant le mariage 
(art. 481), alors que les biens propres comprennent les biens acquis 
avant le mariage, ainsi que ceux obtenus par legs ou donations (voir arts 
482 et ss.). 

Tous les biens non specifiquement stipules propres par la loi sont des 
biens acquets (art. 481). 

Les biens acquets seront partages egalement entre les epoux au mo
ment de la dissolution du regime, alors que les biens propres de
meureront entre les mains de 1' epoux les possedant. 

B. LES PROVINCES DE COMMON LAW 

Dans ces provinces, on distingue desormais entre les biens familiaux 
et les autres categories de biens. Cette qualification est a la base des 
nouveaux systemes de partage, puisque seuls les biens familiaux seront 
sujets a partage lorsqu'il y aura rupture du mariage. 

1 54 



APPENDICE I 

Un bien familial est un bien meuble ou immeuble appartenant a l'un 
ou a l'autre des conjoints et possedant un caractere dit "familial". Ce.tte 
qualification se fait a l'aide de certains criteres determines par la loi. * 
En plus des criteres de base, certaines legislations comprennent une liste 
non-exhaustive de ce que les biens familiaux peuvent comprendre. C'est 
Ie cas pour !'Ontario (art. 3), le Nouveau-Brunswick (art. l(a)J, l'Ile-d:u.
Prince-Edouard {art. 4(a)], le Manitoba {art. i(l)(d)(i)J et enfm ie 
Yukon [art. 5(1)] . Dans la province de Terre-Neuve, 1es biens :Sont 
presumes familiaux, sauf exceptions [art. 16(b)). 

Les "biens commerciaux•• sont une autre categorie de biens que l'on 
retrouve frequemment dans le.s legislations de common law; ils se 
differencient des biens familiaux du fait qu'ils ne sont pas toujours 
sujets a partage, Us sont parfois definis sous une forme generate, 
parfois inclus dans la definition des biens familiaux, et parfois exclu.s de 
cette definition, .c�est-a-dire definis de fa\X)n negative comme n'etant 
pas des biens familiaux (voir, par exemple, l'article l(l)(b) de la loi 
manitobaine). Certaines legislations ne font pas la distinction entre les 
biens familiaux et commerciaux; ce sont celles de 1' Alberta et de la 
Saskatchewan. 

1.3 LA RESIDENCE FAMILIALE (OU LE FOYER CONJUGAL) 

De fa9on generale, on peut definir la residence familiale comme etant 
le bien a l'egard duquel l'un des epoux est titulaire d'un droit (Ia nature 
de ce droit varie selon la province) et qui est utilise comme residence de 
Ia famille. 11 y a done deux criteres de definition. 

A. AU QUEBEC 

Le Code civil du Quebec ne donne pas de definition specifique de la 
residence familiale, toutefois Ia terminologie employee etant celle de 
residence principale de Ia famille, on indique par le fait meme qu'il ne 
peut y en avoir qu'une seule. Les residences secondaires, tel le chalet, 
sont done exclues de Ia definition. 11 faut, de plus, que Ia residence serve 
a l'usage de Ia famille, ce groupe comprenant generalement un pere, une 
mere et des enfants. 

La notion touche deux aspects particuliers, soit celle du bail et celle de 
la propriete. En effet, la residence peut�etre louee, ou elle peut�etre Ia 
propriete de l'un des epoux. Dans ce dernier cas, il peut s'agir soit d 'un 
immeuble de cinq logements et plus, soit d'un immeuble de moins de 

*No us verrons dans une autre rub rique (no 4. 1 . 1) les criteres de qualification qui permet" 
tent de determiner qu'un bien est familial ou autre. 
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cinq logements. Il peut done etre question autant d'un droit reel (droit 
de propriete) que d'un droit personnel (droit au bail). 

B .  LES PROVINCES DE COMMON LAW 

Dans la majorite des cas, la residence familiale est incluse dans la 
definition de bien familial, c'est-a-dire que par sa nature meme, elle est 
consideree comme etant un bien familial .<8> La Colombie-Britannique, 
quant a elle, ne definit pas specifiquement le terme dans sa legislation. 

Quel type de droit l'epoux doit-il detenir dans la propriete afin que 
celle-d puisse etre qualifiee de residence familiale? A Terre-Neuve, il 
doit s'agir d'un droit de propriete dans l' immeuble, alors qu'en Alberta 
et en Colombie-Britannique, il peut s'agir autant d'un droit au batl que 
d'un droit de propriete. Les autres provinces sont moins rigides sur ce 
point. Ainsi, en Ontario, a l'IIe-du-Prince-Edouard, au Manitoba, en 
Saskatchewan, en Nouvelle-Ecosse et au Nouveau-Brunswick, il suffit 
que l'epoux possede un "interet" dans le bien afin que celui-ci puisse 
etre qualifie de residence familiale. De plus, dans plusieurs provinces,<9> 
les droits dan.s le bien peuvent etre detenus par une personne morale 
sans que cela change la nature du bien. 

Generalement, seule la portion de terrain utilisee comme residence 
familiale est incluse dans la definition, c'est-a-dire que seule la partie du 
bien dont Ia famille fait reellement usage dans un but familial et qui est 
raisonnablement necessaire a la jouissance des lieux pourra etre quali
fiee de residence familiale. Ainsi, ne sera pas incluse dans la definition, 
la partie de l 'immeuble que l'un des epoux utilise comme commerce. 

II est possible d'avoir plus d'une residence familiale, sauf au Mani
toba oil la legislation ne mentionne pas specifiquement cette possibilite. 

1 .4 LE CONTRAT FAMILIAL (OU "DOMESTIC CONTRACT") 

Le contrat familial peut se definir comme une entente entre les 
conjoints afin de reglementer leurs rapports patrimoniaux. II peut 
emprunter diverses formes suivants les legislations; il peut s'agir d'un 
contrat de mariage (qui s'apparente a celui que l'on conna1t au Quebec), 
d'un accord de cohabitation, d'un accord de separation ou d'un accord 
de paternite. 

Cette terminologie est specifique aux provinces de common law. Il ne 
faut done pas confondre le terme general de ''contrat familial" avec 
! 'expression "contrat de mariage" couramment utilisee au Quebec pour 
designer une convention relative au choix du regime matrimonial ou a 
une modification de regime matrimonial. Comme on le voit, le contrat 
familial a une portee plus vaste et peut englober le contrat de mariage; 
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c'est pourquoi, pour les fins du texte, le contrat de mariage et la 
demande conjointe en separation de corps tel que nous les connaissons 
au Quebec, se retrouveront sous la rubrique generale de contrat famil
ial. 

CHAPITRE 2. LES REGIMES P.RIMAIRES : ELEMENTS DES 
REGIMES MATRIMONIAUX VISANT A 
PROTEGER LA FAMILLE 

I1 existe deux grands principes qui sous-tendent la reforme des re
gimes de biens entre epoux au Canada : l'egalite des personnes qui 
forment le couple (regime primaire) et la liberte dans le choix de 
!'organisation de leur union (regime secondaire). 

Nous allons d'abord voir de quelle maniere s'organise le premier de 
ces principes et comment les Iegislateurs ten tent d 'elaborer des regles de 
base minimales qui assurent une certaine stabilite a Ia famille. 

Les differentes legislations des provinces de common law visent 
principalement le moment de Ia dissolution du mariage, mis a part le cas 
tres particulier de la residence familiale. C' est un choix des legislateurs 
de ne pas etre "interventionnistes" durant le mariage afin de ne pas 
toucher la capacite des epoux et leur independance. 

Au Quebec, par contre, depuis l'avenement du nouveau Code civil, 
un regime primaire obligatoire (arts 440 et ss.) s'impose a tous le epoux 
et regie une partie de leurs rapports patrimoniaux. Les epoux ne peu
vent en aucune maniere deroger a ces dispositions (art. 440). 

2. 1 LE PRINCIPE : L:EGALITE DES EPOUX AU SEIN DE LA 
FAMILLE ET LA DIRECTION COLLEGIALE DE LA 
FAMILLE 

Un point commun ressort des differentes legislations canadiennes : 
elles ont toutes pour but d'assurer l'egalite des conjoints au sein de la 
famille. 

A. AU QUEBEC 

Au Quebec, le principe de l'egalite des epoux se retrouve au chapitre 
sixieme, Des effets du mariage. I! article 441 enonce : 

"Les epoux ont, en mariage, les memes droits et les me
mes obligations!' 

De plus, !'article 443 enonce que les epoux assument de concert la 
direction morale et materielle de la famille, de meme qu'ils exercent 
ensemble l'autorite parentale. 
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B .  LES PROVINCES DE COMMON LAW 

Dans les provinces de common law, le principe est parfois enonce au 
preambule de la loi; c'est le cas pour les lois de !'Ontario, du Manitoba 
et de la Nouvelle-Ecosse. De plus, la loi ontarienne reitere ce principe a 
l'article-4(5) : 

"Child care, household management and financial provi
sion are the joint responsibilities of the spouses!' 

D'autres legislations parlent d'egalite des epoux dans un cadre plus 
particulier, moins general. Ainsi la loi de la Saskatchewan traite du but 
de la loi au chapitre de la distribution des biens matrimoniaux; I' article 
20 1' enonce ainsi : 

"The purpose of this Act, and in particular of this Part, is 
to recogni;z;e that child care, household management and 
financial provision are the joint and mutual responsibilities 
of spouses and that inherent in the marital relationship there 
is joint contribution, whether financial or otherwise, . .  !' 

et cette egalite des epoux au sein du mariage autorise le legislateur a 
diviser les biens familiaux de fa9on egale entre les deux conjoints au 
moment de la dissolution du lien matrimonial. 

D'autres provinces enoncent aussi le principe de l'egalite des epoux 
dans leurs lois; citons le Nouveau-Brunswick (art. 2), l'Ile-du-Prince
Edouard [art. 5(7)] , Terre-Neuve (art. 17) et le Yukon [art. 6(1)] . 

En conclusion, soulignons que quel que soit le cadre oil on l'invoque ou 
la maniere dont on l'illustre, le principe de l'egalite des epoux est a la 
lecture des diverses legislations, le but premier du legislateur et sa 
grande preoccupation. 

2.2 LES DROITS ET OBLIGATIONS DES EPOUX 

2.2. 1 La contribution aux besoins de lafamil/e 

2.2. 1 . 1  Le principe 

11 semble assez clairement etabli que les epoux doivent subvenir a 
leurs besoins respectifs et a ceux de leur famille. 

Lorsque 1' on traite de contribution aux charges du menage, deux 
facteurs sont importants : les besoins des epoux et leurs capacites 
respectives. Ces facteurs sont frequemment utilises afin de permettre le 
calcul de la contribution moyenne que devrait faire 1' epoux. 
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A. AU QUEBEC 

Le principe de base est enonce a 1' article 445 du Code civil du 
Quebec : 

"Les epoux contribuent aux charges du mariage en pro
portion de leurs facultes respectives�' 

II est done interdit aux epoux de modifier par contrat de mariage, la 
quantite de leur contribution respective, puisque !'article 445 se re
trouve aux dispositions imperatives de Ia loi. Ainsi, une clause stipulant 
que le mari assumera seul toutes les charges du menage est desormais 
sans effet. 

Carticle 633 traite, quant a lui, de I' obligation alimentaire : · 
"Les epoux de meme que les parents en ligne directe se 

doivent des aliments!' 

B. LES PROVINCES DE COMMON LAW 

La contribution aux besoins de Ia famille constitue une obligation 
afferente au mariage; cette contribution se fait en regard des besoins et 
des capacites des epoux. 

Ainsi I '  article 15 de la loi de I' Ontario indique : 

" 1 5  . . . .  II doit les aliments a l 'autre conjoint dans Ia 
mesure de ses capacites et des besoins de l'autre�' 

Carticle 16 de la loi de l'Ile-du-Prince-Edouard est au meme effet : 

" 16. Every spouse has an obligation to provide support 
for himself or herself and for the other spouse, in accord
ance with need, to the extent that he or she is capable of 
doing so!' 

La loi de la Colombie-Britannique va plus loin et determine une liste 
de cinq facteurs permettant d � evaluer le degre d' obligation d'un epoux : 
il y a bien sur le besoins et les capacites respectives des epoux, mais aussi 
le role du conjoint dans la famille, un accord entre les epoux et enfin Ia 
situation economique (ex. - le cas oil l'un des conjoints est au cho
mage). 

Notons que dans les provinces de common law, cette obligation ne se 
retrouve pas toujours dans les lois traitant du partage de biens; il en est 
fait souvent mention dans d'autres lois particum�res, telles leMAINTE
NANCE ORDER ACT de I' Alberta (art. 3) et THE FAMILY MAIN
TENANCE ACT du Manitoba. Dans ce dernier cas, l'article 2(1) 
prevoit : 
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"2(1) . Spouses have the mutual obligation to contribute 
reasonably to each other's support and maintenance!' 

eobligation de contribution peut aussi, en certains cas, toucher les 
concubins , lesquels sont alors assujettis a cette obligation; c'est le cas, 
par exemple, au Manitoba (art. 2(3) THE FAMILY MAINTENANCE 
AC1). 

Dans plusieurs provinces, la legislation n'indique pas de queUe ma
niere et dans quelle proportion doit se faire la contribution aux charges 
du menage (ainsi les provinces de Ia Saskatchewan, de Terre-Neuve et du 
Nouveau-Brunswick,<tO> ou alors elle n'en traite que dans le cas oil un 
jugement ordonnant le paiement d'aliments a ete rendu suite a une 
demande de partage de biens. Dans ce dernier cas, le conjoint doit 
subvenir a ses propres besoins dans la mesure oil cela lui est possible. II 
en est ainsi dans la loi de !'Ontario qui prevoit a son article 15  (celui-ci 
s'appliquant egalement a la suite d'un jugement portant sur des ali
ments [art. 14(ii)] : 

" 15 .  Les besoins de chaque conjoint sont en premier lieu a 
sa propre charg�!' 

D'autres dispositions sont au meme effet, telles I' article 16 de la loi de 
l'Ile-du-Prince-Edouard et I' article 30.2(1)  de AN ORDINANCE TO 
AMEND THE MATRIMONIAL PROPERTY ORDINANCE du Yu
kon. 

En dernier lieu, soulignons que les parents ont I' obligation de sub
venir aux besoins de leurs enfants (voir par exemple, I' article 16 de la loi 
de I' Ontario ,  I' article 56 de la loi de la Colombie-Britannique, !'article 
17 de FAMILY MAINTENANCE ACT de la Nouvelle-Ecosse et I' arti
cle 30.2(1) de AN ORDINANCE TO AMEND THE MATRIMONIAL 
PROPERTY ORDINANCE). 

2.2. 1 .2 Les modalites 

Il semble evident que la contribution aux charges du menage puisse 
etre financiere, c'est-a-dire faite en argent. 11 semble de plus qu'un 
epoux ait generalement la faculte de remplir sa contribution par son 
travail au foyer. 

A.  AU QUEBEC 

Au Quebec, le deuxierne alinea de 1' article 445 indique clairernent que 
le travail au foyer constitue une contribution adequate : 

" . . .  Chaque epoux peut s'acquitter de sa contribution 
par son activite au foyer!' 
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B . LES PROVINCES DE COMMON LAW 

De meme, dans les provinces de common law, la contribution du 
conjoint qui travaille au foyer est generalement consideree comme 
valable; en ce sens, 1' article 5(2) de FAMILY MAINTENANCE ACT du 
Manitoba est explicite : 

"5(2). Domestic service as financial contribution. - Any 
housekeeping, child care or other domestic service per
formed by a spouse for ·  the family is a contribution to 
support and maintenance within the meaning of section 2 in 
the same way as if the spouse were devoting the time spent in 
performing that service in gainful employment and were 
contributing the earnings therefrom to support and mainte
nance�' 

Toutes les legislations ne contiennent pas des dispositions aussi expli
cites , mais elles n' en permettent pas moins de considerer les travaux 
menagers comme pouvant faire partie de la contribution aux charges du 
menage, telle la loi de la Saskatchewan qui enonce a son article 20 : 

" .  . . and that inherent in the marital relationship there is 
joint contribution, whether financial or otherwise, . . . 

Cette redaction generale laisse place a plusieurs formes de contribu
tion possibles pour les epoux, et d'autres provinces ont utilise ce type de 
redaction dans leur legislation (voir !'article 5(6) de la loi de l'Ile-du
Prince-Edouard et I' article 6(1) de I' ordonnance du Yukon). 

Il semble done que les epoux peuvent contribuer aux charges du 
menage et au bien-'etre de la faptille de differentes manieres , et que les 
tribunaux ne seront pas tn;>'p stricts dans 1' evaluation de cette contribu
tion. 

2.2. 1 .3 Les clauses d'exoneration 

Selon les diverses dispositions que nous venons d'examiner, il ne 
paralt pas possible que l'un des epoux ait a assurer seul toutes les 
charges du menage. 

A.  AU QUEBEC 

Au Quebec, le cas est clair, car I' article 445 faisant partie du regime 
primaire, les epoux ne peuvent y deroger pour aucune consideration. 11 
ne serait done plus possible de stipuler au contrat de mariage que le mari 
assumera seul toutes les charges du menage, comme cela se faisait 
f:requemment avant 1' entree en vigueur du nouveau droit de la famille. 
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B. LES PROVINCES DE COMMON LAW 

Dans les provinces de common law, au contraire, les epoux pour
raient, a l'interieur d'un contrat de mariage, conclure une entente 
modifiant la proportion respective de leur contribution aux charges du 
menage, puisque les contrats familiaux prevalent generalement sur la loi 
(voir la rubrique no 3 .4). Dans une meme perspective, on peut citer 
!'article 33(1) de la loi de Terr-Neuve qui decrete que : 

"33(1). Without limiting the generality of sections 31  and 
32, a marriage contract or cohabitation agreement may 
include an agreement of the parties as to . . . 

(b) support obligations . . !' 

Dans certains cas, lorsque la clause du contrat de mariage sera 
consideree comme abusive, les tribunaux pourront la modifier; mais il 
s'agit de cas extremes, puisque regie generale les tribunaux ne peuvent 
intervenir pour modifier un contrat familial (voir, a titre d'exemple, 
l'article 2(9) de la loi de !'Ontario qui stipule que le contrat familial 
prevaut sur Ia loi, ainsi que I' article 18(3) qui traite des cas oil la cour 
peut passer outre a uri contrat familial). 

2.2. 1 .4 La responsabiliteface aux dettes 

A. AU QUEBEC 

Depuis !'adoption du Livre de la famille au nouveau Code civil du 
Quebec, les epoux sont solidairement responsables des dettes contrac
tees dans !'interet de la famille .  

Varticle 446 enonce le  principe : 

"Vepoux qui contracte pour les besoins courants de Ia 
famille engage aussi pour le tout son conjoint non separe de 
corps . . !' 

B. LES PROVINCES DE COMMON LAW 

Les nouvelles legislations de ces provinces ne s'appliquant qu'au 
moment de Ia dissolution du lien matrimonial ou de Ia demande judi
ciaire d'un partage de biens, il faut referer aux regles traditionnelles du 
common law si l'on veut connaitre les droits de creanciers durant le 
mariage. 

A l'origine, le common law rendait l'epoux responsable des dettes 
contractees par son epouse avant le mariage et de celles contractees 
apres le mariage pour les necessites de la vie. 11 etait de plus responsable 
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de tout acte dommageable imputable a son epouse. Cette responsabilite 
du mari face aux dettes de son epouse decoulait de son pouvoir d'ad
ministration sur les biens de l'epouse et visait a coinpenser celle-ci du 
fait qu'elle etait privee du droit d'administrer ses biens . 

Vers la fin du siecle dernier, lors de I' adoption des MARRIED WOM
EN'S PROPERTY ACT qui edictent la separation de biens entre les 
epoux, le droit a ete considerablement modifie et a permis a 1' epouse 
d'acquerir des biens et de les administrer. 

Ces legislations, en concordance, prevoient alors une responsabilite 
limitee du mari face aux dettes contractees par son epouse avant ou 
apres le mariage, ainsi qu'en regard de tout fait dommageable imput
able a cette derniere. (II) Les epoux sont done personnellement respons
ables des dettes contractees par chacun d'eux. 

Neanmoins, trois provinces edictent desormais une responsabilite 
solidaire des conjoints face aux dettes contractees dans l' interet de la 
famille. Ainsi, l'article 30.24(1) de AN ORDINANCE TO AMEND 
THE MATRIMONIAL PROPERTY ORDINANCE du Yukon, rem
pla�ant les anciennes regles de common law [art. 30.24(4)] , enonce 
que : 

"During cohabitation, a spouse has authority to render 
himself and his spouse jointly and severally liable to a third 
party for necessaries of life, except where the spouse has 
notified the third party that he has withdrawn the authority!' 

Deux autres lois sont au meme effet et determinent une responsabilite . 
conjointe et solidaire des epoux face aux dettes ("jointly and severally 
liable"); il s'agit de la loi de l'Ontario [art. 3�(1)] et de celle de l'Ile-du
Prince-Edouard (art. 3 3). 

Dans une autre rubrique (no 5 .2), nous traiterons de ce qu'il advient 
des dettes matrimoniales et des dettes personnelles des conjoints tors 
d'un partage de biens entre les epoux. 

2.2.2 La protection de Ia residencejamiliale 

La necessite de proteger la residence familiale semble avoir fait 
l'unanimite chez les legislateurs canadiens, tant au Quebec que dans les 
provinces de common law. 

Un auteur a fort bien exprime l'importance que revet Ia residence 
familiale dans le cadre des rapports patrimoniaux entre epoux et de la 
protection de la famille : 

"The legal position of the matrimonial home in family 
property relation is of special importance because it is the 
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"shelter and focal point of the family" and is often the 
spouses' only "substantial asset�'<12> 

Certaines commissions de reforme du droit ont initialement propose 
de rendre les deux conjoint coproprietaires de la residence familiale; il 
s'agit des commissions de reforme de l 'Ontario et de Ia Saskatchewan. 
De meme, Ia Commission de 1' Alberta a discute de cette option dans ses 
travaux. <13> 

Pour plusieurs, la coproprriete de Ia residence familiale apparaissait 
comme Ia meilleure protection possible pour Ia famille, et elle permet
tait, de plus, un partage egal au cas de separation des epoux. Les 
meubles "affectes a l'usage du menage" devaient aussi etre detenus en 
copropriete. 

On indiquait, neanmoins, certains inconvenients decoulant de l 'idee 
de copropriete puisque Ia creation du droit de propriete dans le bien 
resulterait du seul fait du mariage sans contrepartie necessaire a moins 
de prevoir pour les epoux }'obligation de fournir une contribution 
egale. De plus, la copropriete risquait d'engendrer une complexite 
accrue des operations concernant les proprietes immobilieres sans oub
lier le fait que la copropriete de Ia residence familiale n' avait aucune 
incidence sur les autres biens des epoux, dont il fallait encore regler le 
sort par Ia suite.<14> 

Les facteurs negatifs etaient-ils plus nombreux que les facteurs po
sitifs? Dans tous les cas, seule Ia province de Terre-Neuve a retenu I' idee 
de Ia copropriete de la residence familiale [art. 6(2)] ; les autres provinces 
ont prefere opter pour un systeme de cogestion enter les epoux. 

Les differences entre les provinces se situent surtout au niveau des 
modalites de protection. Ainsi, deux provinces se distinguent des autres 
en obligeant les conjoints a enregistrer une declaration de residence 
familiale s'ils veulent que leur demeure soit soumise aux dispositions de 
la loi. 11 s'agit du Quebec et de la Colobmie-Britannique (THE LAND 
(WIFE PROTECTION) ACT). 

Voyons maintenant de queUe maniere les h�gislateurs canadiens ten
tent de proteger la residence familiale. 

A. AU QUEBEC 

Ce sont les articles 449 et suivants qui etablissent le regime de protec
tion de la residence familiale. Ces dispositions sont edictees dans le 
cadre du regime primaire; elles s'appliquent a tous les epoux et ces 
derniers ne peuvent y deroger sous aucune consideration. 
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i .  Un systeme de cogestion de Ia residencefamiliale 

Afin de proteger la residence familiale, le legislateur quebecois 
a mis sur pied un "systeme de cogestion qui oblige les epoux a agir 
de concert pour les actes relatifs a Ia residence familiale". <ts> Les 
propositions du rapport de l'Office de revision du Code civil 
allaient d'ailleurs dans ce sens .06> 

Les dispositions concernees touchent trois aspects : la protec
tion des meubles du menage, la protection du bail et enfin la 
protection de la residence, propriete de l'un des epoux. 

Carticle 449 vise la protection des meubles "affectes a !'usage 
du menage" ; cet article interdit a l'epoux proprietaire d'aliener 
ces meubles sans le consentement de son conjoint. La sanction a 
une contravention a cet article est la possibilite de faire annuler la 
vente lorsque le cocontractant etait de mauvaise foi ou lorsque 
! 'acquisition a ete faite a titre gratuit (art. 450). De plus, l'epoux 
lese conserve toujours un recours en dommages-interets contre 
son conjoint. 

Carticle 451 protege le bail de la residence principale en empe
chant l'epoux locataire d'agir sans le consentement de son con
joint. Il faut neanmoins qu'un avis ait ete envoye au locateur pour 
que cette protection existe. Cet avis n'est soumis a aucune forma
lite particuliere. e action en nullite est ouverte a 1' epoux lese; i1 
s'agit d'une nullite relative. Le recours en dommages-interets est 
aussi possible. 

Enfin, le regime de protection de la residence familiale est edicte 
aux articles 452 et suivants. 

ii. I: obligation d'enregistrer une declaration de residencefamiliale 

Le legislateur quebecois soumet Ia protection de Ia residence 
familiale a une condition de base : I' enregistrement d'une declara
tion de residence familiale. La protection n'existe que si !'enregis
trement de cette declaration a ete fait; la protection de la residence 
familiale n' est done pas automatique. Le but de cet enregistrement 
est d'aviser les tiers, ces derniers se trouvant generalement dans 
l' impossibilite de conna1tre le statut de la personne avec qui ils 
contractent. 

Lorsqu'il y a eu enregistrement d'une declaration de residence 
familiale, l'epoux lese peut soit demander Ia nullite de l'acte fait 
· sans son consentement si l' immeuble compte moins de cinq loge
ments, soit exiger que le locateur lui consente un bail des lieux deja 
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occupes a des fins residentielles si l'immeuble compte cinq loge
ments ou plus. 

Afin que le droit de propriete de 1' epoux ne soit pas indftment 
paralyse par l' impossibilite d' obtenir le consentement du conjoint 
ou par un refus injustifie de ce dernier, l'epoux proprietaire peut 
etre autorise par le tribunal "a passer seul un acte pour lequel le 
consentement de son conjoint serait necessaire" (art. 456). 

B. LES PROVINCES DE COMMON LAW 

Les differentes legislations contiennent une definition de la residence 
familiale; i1 s,agit de l'immeuble dans lequel l'un ou les deux epoux 
possedent un droit (dont la nature varie selon les legislations) et qui est 
habituellement occupe par la famille. 

Quant au droit confere par la loi a l'epoux non-proprietaire de la 
residence familiale, nous avons souligne que seule la province de Terre
Neuve avait opte pour un regime de copropriete; les autres provinces ont 
prefere mettre sur pied un systeme de cogestion entre les epoux. 

La residence familiale est done avantageusement protegee dans Ia 
province de Terre-Neuve. Ainsi, en copropriete, le produit de la vente de 
l'immeuble est egalement divise entre les conjoints; des autres prov
inces , seul le Nouveau-Brunswick procede de fa9on identique, c'est-a
dire que lors de !'alienation de la residence familiale, "chaque conjoint 
a droit a la moitie du produit net" de la vente (art. 20). De plus, au deces 
de l'un des coproprit�taires , le conjoint survivant obtient un droit com
plet de propriete dans l' immeuble, sans necessite d'intervention du 
tribunal. 

Dans les provinces autres que Terre-Neuve, les nouvelles lois "con
ferent aux deux epoux un droit immediat de jouissance et de possession 
du foyer conjugal et interdisent sa vente, a defaut de consentement des 
deux epoux:'(l7) 

La protection se situe done a deux niveaux : d'abord au niveau du 
droit de possession et de jouissance, ensuite au niveau du droit de 
disposer. 

i .  Les droits de possession et dejouissance 

Dans sept provinces et un terri to ire, 1' epoux non-proprietaire 
acquiert, du seul fait du mariage, un droit de possession et de 
jouissance de la residence identique a celui de son conjoint.(IS) 

Le droit egal de possession se termine lorsqu'un immeuble perd 
son statut de residence familiale, a la dissolution du mariage ou 
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lorsqu 'un droit de possession exclusive est accorde par le tribunal. 
Cette autorisation a u  tribunal d'ordonner la possession exclusive 
de la residence familiale e st p re vue dans les sept memes prov
ince s.09> Et deux a utre s  provinces, qui n'accordent pa s de droit de 
possession automatique a l'epoux non-proprietaire , a utorisent le 
t ribunal a rendre pareille ordonnance .{20> Cette ordonnance de 
p ossession exclusive est rendue sans egard au droit de propriete et 
elle peut l'etre generalement lorsque "les autres possibilite s de 
logement sont inadequate s  ou si le meilleur interet de I' enfant 
l'e:xige" (art. 45(3) de la loi de l'Ontar io). 

Enfin, Ia possession exclusive de Ia residence familiale peut etre 
accordee au moment de la dissolution du regime . (No us traiterons 
davantage de cet a spect dans la rubrique no 5 .4.) 

Soulignons que les dispositions que nous venons de c onsidere r  
n'empechent pas l'epoux proprietaire d'aliener l'immeuble et 
c '  e st pourquoi le second niveau de protection touc he le droit de 
disp oser. 

ii. Le droit de disposer 

a) Le principe: /'interdiction d'aliener Ia residencejamiliale sans le 
consentement de son conjoint 

Les nouve lles legislations imp osent des restrictions au  droit de 
d isposer de l'epoux p roprietaire ; ainsi ,  Ia residence familiale ne 
peut etre alienee sans le consentement de l'autre c onjoint . 

Les quatre province s  de l'ottest (Colombie-Britannique, Al
berta ,  Manitoba et Saskatchewan) ne tra itent pas de cet a spect 
dans leur loi de partage de biens (sauf lorsqu'il y a eu ord onnance 
de p ossession exclusive); ainsi, p our cette rubrique , les lois a 
examiner dans ces quatre provinces sont : THE DOWER ACT de 
l' Alberta (R .S .A. 1980, c hap. D -38), THE DOWER ACT du 

Manitoba (R.S .M .  1970, chap.  D -100), THE HOMESTEADS 
ACT de la Sa skatchewan (R.S . S .  1981, chap . M-15 ) et enfin THE 
LAND (WIFE PROTECTION) ACT de la Colombie-Britannique 
(R.S .B.C. (1979), chap. 223). Certaines dispositions de ces lois 
prott�gent Ia residence familiale en empechant 1' epoux p ro
prietaire de disp oser de celle-ci sans le c onsentement de son c on
joint .<2'> Neanmoins, cette protection n'attribue aucun droit de 
propriete dans l'immeuble et il faut alors referer  a ux l ois de 
partage de s biens qui t raitent de cet aspect . S oulignons ici que 
dans les quatre provinces c oncemees, les lois sur le parta ge des 
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biens s' appliquent en sus et non en derogation des lois mention
nees ci-haut. 

Les provinces de common law possedent done toutes des dispo
sitions empechant l'epoux proprietaire de la residence familiale 
d'aliener celle-d sans le consentement de son conjoint.<22> 

b) La renonciation de l'epoux non-proprietaire 

Pour aliener l'immeuble, l'epoux proprit�taire doit obtenir le 
consentement de son conjoint ou la renonciation de ce dernier a 
ses droits. En effet, l'epoux non-proprietaire peut , sous certaines 
considerations, renoncer a l'exercice de ses droits. Chaque loi 
prescrit la forme specifique que do it avoir une telle renonciation; il 
ne peut done y avoir de renonciation tacite, celle-ci devant etre 
expresse et faite selon les formes prevues par la loi . 

En Ontario, cette renonciation peut se faire dans un accord de 
separation [art. 42(1)(b)] ,  mais elle ne peut absolument pas se 
trouver dans un contrat de mariage, sous peine de nullite [art. 
5(2)] . 11 semble done que la loi de !'Ontario ne permette pas de 
modifier les regles concernant la residence familiale durant le 
mariage, mais seulement a Ia fin de celui-ci. Il en va de meme a 
l'Ile-du-Prince-Edouard [art. 51(2)] . Par contre, dans d'autres 
provinces, cette renonciation peut se faire durant Ia periode du 
mariage. <23> 

Dans les provinces de l'Ouest, les lois sur le douaire permettent 
a l'epoux protege de renoncer a ses droits, sauf la loi de la 
Saskatchewan qui ne contient aucune disposition autorisant une 
telle renonciation. <24> La renonciation n' est ioutefois pas irrevoca-
ble. 

c) Le consentement de l'epoux non-proprietaire 

Dans le cas ou il n'y a eu aucune renonciation, de quelle fa9on le 
consentement du conjoint non-proprietaire doit-il etre manifeste? 

Regie generale, le consentement doit etre ecrit et suivre certaines 
formalites; il ne peut alors etre tacite ou presume. <25> Certaines 
legislations exigent que le conjoint non-proprietaire de la resi
dence signe l'acte de disposition afin de rendre !'alienation va
lide. <26> Toutefois, quelques provinces admettent le consentement 
tacite. <27> Il s' agit alors d'une question de preuve afin de determiner 
�i le conjoint a consenti. La loi de la Colombie-Britannique pre
voit meme le cas ou il y a une presomption de consentement (art. 
10). 
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11 faut noter que I' epoux proprietaire peut se passer du con
sentement de son conjoint lorsqu'un jugement du tribunal l'y 
autorise. 

d) La sanction a /'absence de consentement 

Quelle est la sanction lorsque I' epoux proprietaire passe outre et 
alitme l'immeuble sans le consentement de son conjoint ou sans 
l'autorisation du tribunal? 

La sanction la plus frequente est la possibilite de faire annuler Ia 
vente, generalement lorsque l'acheteur est de mauvaise foi. <28> 
Toutefois, lorsque l'acheteur est de bonne foi et qu'il acquiert 
l'immeuble pour consideration, la vente ne pourra etre annulee. 11 
restera I' action en dommages. D'ailleurs, I' ordonnance des Thrri
toires du Nord-Ouest ne semble admettre que le recours en dam
mages pour remedier au defaut (art. 12). 

Dans les provinces de l'Ouest, seule la Colombie-Britannique 
sanctionne !'absence de consentement par I' action en nullite (art. 
10(1) THE LAND (WIFE PROTECTION) AC1). Dans les autres 
provinces, la loi du Manitoba- specifie qu'une telle disposition est 
invalide et sans effet jusqu'au consentement de l'epouse (art. 3(1) 
THE DOWER AC1). En Alberta, une telle disposition est con
sideree comme une contravention a la loi et 1' epoux qui 1' a faite est 
coupable d'une infraction (art. 2 THE DOWER AC1). La juris
prudence de cette province semble reconnaltre qu'une telle dispo
sition est valide, mais qu'elle ne serait pas executoire (T.D. Bank v. 
Gordon). <29> .  

e) !:enregistrement et Ia protection des tiers 

eenregistrement d'une declaration de residence familiale est 
possible dans certaines provinces de common law, mais Ia protec
tion n'est pas soumise a cet enregistrement, sauf en Colombie
Britannique (art. 2(1) THE LAND (WIFE PROTECTION) 
AC1). Les diverses lois envisageant la possibilite de detenir plu
sieurs residences familiales, !'enregistrement permet alors aux 
epoux d'identifier un seul immeuble en tant que residence fami
liale et d'aneantir ainsi la presomption a l'egard des aritres immeu
bles. <30> Cet enregistrement peut etre radie par la suite si Ia 
designation ne correspond plus a Ia realite familiale. 

Cenregistrement d'une declaration de residence familiale n'est 
done pas obligatoire pour assurer Ia protection de la loi; cette 

169 



CONFERENCE SUR J1UNIFORMISATION DES LOIS AU CANADA 

dernU�re est automatique lorsque l'immeuble tombe sous la defini
tion de residence familiale . 

Dans ces conditions, comment peut-on proteger les tiers? 

Toutes les provinces obligent celui qui dispose d'un immeuble a 
rediger un affidavit ou il stipule l 'un ou plusieurs des points 
suivants : qu'il n'est pas marie, que l'immeuble n'est pas et n'a 
jamais ete occupe en tant que residence familiale, qu'une renon
ciation a ete obtenue, ou enfin qu'un immeuble autre que celui 
aliene est deja designe comme residence principale de la famille .  

eaffidavit cn!e une presomption a l'effet que l'immeuble n'est 
pas une residence familiale; dans le cas de t:r.ansfert illegal, i1 
permet done au tiers contractant de faire la preuve de sa bonne foi� 
c 'est-a-dire qu'il ignorait que l'immeuble aliene servait de resi
dence familiale. 

Soulignons en terminant que la plupart des legislations eten
dent la protection aux meubles affectes a l'usage du menage 
(household goods). 

Ainsi pour proteger la residence familiale, seule Terre-Neuve a 
edicte la copropriete automatique; les autres provinces ont mis sur 
pied un systeme de cogestion. 

Ce type de mecanisme de protection ne fait pas l'unanimite et 
certains emettent I' opinion que: "Compte tenu de la nature et de 
!'importance particuliere de ce bien, les dispositions doivent aller 
plus loin. Etant donne que !'alienation du foyer conjugal est deja 
sujette a des restrictions , les transactions immobilieres ne seraient 
pas tellement plus complexes, si un droit etait devolu. Un systeme 
de coproprit�te du foyer conjugal pourrait venir s'ajouter a un 
regime de partage differe sans susciter des problemes particuliere
ment compliques'�.<3 l) 

2.2.3 Le versement compensatoire : le retablissement de l'equilibre 
patrimonial 

Les criteres legislatifs concernant le partage des biens ne reconnais
sent pas toujours de facon adequate l'apport d'un epoux dans l'accu
mulation des biens de son conjoint. C 'est pourquoi certaines 
legislations permettent au tribunal de considerer cet apport et d'offrir 
une compensation appropriee a I' epoux qui 1' a fourni. 

Nous ne presentons ici que sommairement la notion de prestation 
compensatoire; nous verrons les differents mecanismes et modalites du 
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versement de fa<;:on plus detaillee dans la rubrique 5 .  5, a pres a voir traite 
des systemes de partage de biens. 

A. AU QUEBEC 

C'est I' article 559 C.c.Q. qui etablit le principe : 

''Art. 559. Au moment ou i1 prononce le divorce, le tribu
nal peut ordonner a Pun des epoux de verser a l'autre, en 
compensation de !'apport, en biens ou services, de ce de
rnier a l'enrichissement du patrimoine de son conjoint, une 
prestation payable au comptant ou par versements , en ten
ant compte, notamment, des avantages que procurent le 
regime matrimonial et le contrat de mariage. 

Cette prestation compensatoire peut etre payee, en tout ou 
en partie, par I' attribution d'un droit de propriete, d'usage 
ou d'habitation, conformement aux article 458 a 460!' 

D'autres articles touchent aussi la notion de prestation compensa
toire et ils se referent tous a I' article 559. 

La prestation permet de compenser l'c.�poux qui a contribue a l'enri
chissement de son conjoint. Au moment de la dissolution du mariage, le 
tribunal peut lui accorder une somme equivalente a !'apport qu'il a 
fourni et qui s'est solde par l'accroissement du patrimoine de l'autre 
epoux. 

B. LES PROVINCES DE COMMON LAW 

Toutes les provinces ne prevoient pas le versement compensatoire; 
seules les lois de l'Ontario (art. 8), de l' Ile-du-Prince-Edouard (art 8), 
du Nouveau-Brunswick (art. 42), de Ia Nouvelle-Ecosse (art. 18) et de 
Terre-Neuve (art. 27) comprennent des dispositions a cet effet. 

Ces articles visent a ce que soit compense l'epoux qui a fourni un 
certain apport a l'enrichissement de son conjoint et pour qui le partage 
selon les criteres generaux de la loi se revelerait inequitable. 

"8 .  Sur demande d'un conjoint ou d'un ancien conjoint 
qui a fait un apport en travail, en argent ou qui s'evalue en 
argent a 1' acquisition, a la gestion, a 1' entretien, a 1' exploita
tion ou a }'amelioration d'un bien autre que familial auquel 
l'autre conjoint a ou avait droit, la cour peut : 

a) ordonner un versement compensatoire; 

b) attribuer au demandeur une part du droit de 1' autre 
conjoint de valeur equivalente a son apport. 
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La cour evalue l' apport comme si les parties n' etaient pas 
conjoints, et sans tenir compte dufait qu 'un conjoint de ce 
sexeferait normalement cet apport�' 

On cherche a retablir l'equilibre patrimonial entre les epoux par un 
versement compensatoire, car il apparait qu'un simple partage des biens 
n'atteindrait pas ce but. 

11 s'agit d'une mesure differente de celle du partage des biens non
familiaux. Ce partage est possible sous certaines legislations lorsque le 
partage des seuls biens divisibles s'avererait injuste. (Nous verrons plus 
loin que la distinction est parfois difficile a faire; ainsi les articles 4(6)(ii) 
et 8 de la loi de l'Ontario ont semble difficiles a differencier pour 
certains juges de cette province.) 

2.2.4 Le trarisfert de droits a /'autre conjoint et Ia protection des 
interets de Ia famille par voie judicia ire 

Dans cette rubrique, nous traiterons de deux cas qui se distinguent 
d'une situation familiale normale : le cas oil l'un des conjoints est 
incapable d'assurer son rOle a l' interieur de la famille et le cas oil le 
tribunal doit ou peut intervenir pour regler certaines questions concer
nant la famille. 

Certaines legislations sont plus directives que d'autres sur ces points . 
Le Quebec, par exemple, prevoit clairement ces possibilites, tout en 
laissant une certaine marge de manoeuvre aux epoux; !'Ontario, par 
contre, traite de cas specifiques [ex. : I' action en dommages d'un epoux 
contre son conjoint, art. 65(3){a)]. 

A. AU QUEBEC 

!]article 447 C.c.Q. permet aux epoux de se donner mandat dans 
certains cas : 

"Art. 447 . Chacun des epoux peut donner a l'autre man
dat de le representer dans des actes relatifs a Ia direction 
morale et materielle de lafamille. 

Ce mandat est presume lorsque l'un des epoux est dans 
l' impossibilite de manifester sa volonte pour quelque cause 
que ce soit ou ne peut le faire en temps utile�' 

Lorsque les epoux ne s' entendent pas sur un point particulier, ils 
peuvent demander au tribunal de trancher (art. 448). Ce dernier "sta
tuera dans !'interet de la famille, a pres avoir favorise la conciliation des 
parties". 
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De plus, nous avons vu precedemment qu'en relation avec les droits 
concernant la residence familiale, l'un des epoux peut etre autorise par 
Ie tribunal a disposer ou a aliener celle-ci sans le consentement de son 
conjoint (art. 456). 

Finalement, soulignons rapidement, puisque ce point touche le re
gime secondaire, qu'un epoux pourrait se voir confier par le tribunal le 
mandat d'administrer les biens de son conjoint ou meme recevoir de ce 
dernier le mandat de le representer "dans l'exercice des droits et 
pouvoirs que le regime matrimonial lui attribue". (Voir les articles 475, 
476 et suivants) 

B .  LES PROVINCES DE COMMON LAW 

La possibilite pour les conjoints de se donner mandat n'est pas 
explicitement prevue dans les legislations de common law; chaque 
epoux pourrait neanmoins permettre a son conjoint d'administrer ses 
biens durant le mariage (voir rubrique no 4 . 1 .2) ou d'assurer seul la 
direction generale de la famille. Cet accord pourrait se faire a l'interieur 
d'un contrat familial. 

Les pouvoirs de la Cour sont differents d'une legislation a I' autre; ils 
portent sur des points tres diversifies . 

La possibilite d' attribuer la possession exclusive de la residence famil
ial a l 'un des conjoints est l'un des principaux pouvoirs du tribunal 
durant le mariage. <32> De plus, les tribunaux peuvent rendre des juge
ments en matiere alimentaire<33J ou dans des actions en dommages entre 
conjoints<34l et enfin trancher tout differend qui survient entre euxY5> 

CHAPITRE 3. LES CONTRATS FAMILIAUX 

Dans toutes les provinces, les conjoints peuvent ecarter les disposi
tions legislatives les concernant et creer leur propre entente a l'aide 
d'accords ecrits. Ces accords sont nommes "contrats familiaux" et 
comprennent le contrat de mariage, ! 'accord de cohabitation et I' accord 
de separation. Ces contrats peuvent etre rediges avant ou pendant le 
mariage et regir la vie commune pendant le mariage ou la fin de celui-ci. 

Le contrat de mariage est un document plus frequemment redige au 
Quebec que dans les provinces de common law. Cela tient a Ia tradition 
civiliste du Quebec et au fait qu'il existe un regime legal dans cette 
province. Les epoux doivent done, obligatoirement, rediger un contrat 
de mariage, s'ils ne veulent pas etre soumis en tout ou en partie au 
regime legal, la societe d'acquets. 
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Dans les provinces de common law, oil n' existe que la separation de 
biens, les epoux n'envisageaient generalement de rediger un contrat de 
mariage que pour couvrir des situations non prevues . On peut desor
mais se demander si les recents changements legislatifs n' entra!neront 
pas la redaction d'un plus grand nombre de contrats de mariage dans ces 
provinces. 

De plus, il faut souligner les differences de terminologie qui existent 
entre le Quebec et les provinces de common law. Dans ces dernieres,  on 
utilise le terme "contrat familial" pour qualifier tout type de contrat. 
Au Quebec, ce terme est inconnu et on ne fait habituellement reference 
qu'au contrat de mariage. Pour les fins du texte, le terme "contrat 
familial" englobera le contrat de mariage et la demande conjointe en 
separation tel que nous les connaissons au Quebec . 

Nous verrons done dans quels cas ces contrats peuvent etre conclus 
par les conjoints, queUes sont les conditions et formalites qu'ils doivent 
respecter, quels sont les effets de ces contrats et enfin dans quels cas les 
tribunaux peuvent passer outre a ces contrats ou les modifier. 

3 . 1  LA NATURE DES CONTRATS 

Les epoux peuvent conclure differentes ententes selon leurs besoins. 
Voyons quels sont ces types de contrat et quel peut etre leur contenu. 

A. AU QUEBEC 

Au Quebec, il n' existe que deux types d 'accord qui soient 
reglementes : le contrat de mariage et la demande conjointe en separa
tion de corps . Ces accords ne peuvent etre conclus qu'entre epoux. 
Neanmoins, les concubins ne sont pas empeches de conclure une entente 
s'ils le desirent. Depuis !'abrogation de !'article 768 C.c.B .-C. qui 
empechait les concubins de se faire des donations autres qu' alimentaires 
par contrat, c'est le principe de la liberte contractuelle qui les regit {art. 
13  C.c.B.-C.) et les concubins peuvent done faire toutes les conventions 
qu'ils desirent afin de regler leurs rapports patrimoniaux. Meme si le 
contenu de ces conventions n'est pas specifiquement reglemente, les 
concubins sont de plus en plus encourages a passer de tels accords.  

Entre epoux, le contrat de mariage est le type d'accord le plus usuel. 
En vertu de I' article 463 C.c.Q. : 

"II est permis de faire, par contrat de mariage, toutes 
sortes de stipulations , sous reserve des dispositions impera
tives de la loi, de l'ordre public et des bonnes moeurs!' 

Les epoux sont done restreints sur deux points dans la redaction de 
leur contrat de mariage : ils ne peuvent deroger au regime primaire et ils 
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ne peuvent aller a l'encontre de l'ordre public et des bonnes moeurs. Ils 
ne pourraient done modifier les regles concernant la residence familiale 
puisque ces dernieres sont contenues dans le regimes primaire et sont 
obligatoires pour tous les epoux. Mis a part ces deux restrictions, les 
epoux ont libres de stipuler ce qu'ils veulent dans leur contrat de 
mariage. 

Comme nous l 'avons souligne precedemment, les epoux qui ne redi
gent pas de contrat de mariage sont gouvernes par le regime legal, Ia 
societe d'acquets (art. 464). S'ils veulent etre soumis a un autre regime 
(ex. : la separation de biens), les epoux doivent rediger un contrat de 
mariage; de meme, un contrat de mariage est necessaire si l'on veut 
modifier certaines regles du regime legal. 

Depuis la mise en vigueur du nouveau Code civil du Quebec, les 
epoux peuvent faire une demande conjointe en separation de corps, 
lorsqu'ils s'entendent sur tout ou partie des consequences de leur rup
ture (voir Part. 527 C.c.Q. et les arts 822 et suivants C.P.c.). 

Le projet d'accord de separation peut porter sur toutes matieres; il 
regle la situation des epoux et, eventuellement, celle des enfants lorsque 
survient le relachement du lien matrimonial. 

II n'existe qu'une restriction dans la redaction d'un tel projet : i1 faut 
que celui-ci preserve suffisamment les interets des epoux et des enfants, 
autrement le juge peut refuser de l 'enteriner (art. 822.3 C.P.c .). 
Soulignons que le juge doit aussi verifier la realite des consentements 
des epoux. 

B. LES PROVINCES DE COMMON LAW 

On retrouve trois types d'accord dans les legislations de common 
law : le contrat de mariage, !'accord de cohabitation et l'accord de 
separation. eontario et Plle-du-Prince-Edouard connaissent un 
troisieme type d'accord, l'accord de paternite. 

Dans sept provinces, les accords familiaux peuvent intervenir pen
dant le mariage ou a la fin de celui-ci et on peut y regler toutes questions 
qui existent entre les conjoints, de leur vivant ou au deces de l'un 
d'eux.<36> Neanmoins, deux provinces ne permettent pas de regler le sort 
des biens au cas de deces de l'un des conjoints : il s'agit de la Colombie
Britannique [art. 48(2)] et de la Saskatchewan [arts. 38(1), (4)] . eaccord 
peut neanmoins regir la fin du mariage lorsqu' elle ne decoule pas du 
deces de l'un des epoux.(37) 

Le contenu du contrat de mariage est-il reglemente? Celui-ci etablit 
"les droits et obligations reciproques en mariage, (art. 51(1) de la loi de 
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!'Ontario), ainsi que ceux qui decouleront de la fin du mariage. Regle 
generale, aucune limite ne s'impose aux conjoints dans la redaction de 
tels accords . Neanmoins, dans quatre provinces, les epoux ne peuvent 
changer ou modifier, par contrat de mariage, les regles concernant la 
residence familiale et les meubles "affectes a l'usage du menage". c38> De 
plus, le contrat familial ne peut determiner les droits de garde ou de 
visite des enfants . Ces modifications peuvent toutefois se faire a l'inte
rieur d'un accord de separation.<39) 

eaccord de separation regie les droits et pouvoirs reciproques des 
epoux lors de la dissolution du lien matrimonial. Certaines conse
quences d'une separation peuvent etre reglees a l 'interieur d'un contrat 
de mariage, mais d' autres qui concernent la residence familiale et la 
garde des enfants ne peuvent l'etre qu'a  l'interieur d'un accord de 
separation. 

Quant a 1' accord de cohabitation, il intervient entre deux personnes 
qui cohabitent hors mariage et il regie toutes questions relatives a leur 
cohabitation. Dans le cas d'un mariage subsequent, !'accord de cohabi.., 
tation se transforme alors en contrat de mariage.<40> 

Qu'en est-il des contrats conclus avant l'
.
entree en vigueur de la loi? 

Avec certaines restrictions, quelques legislations considerent cette 
entente valide et l'assimilent a un contrat familial conclu selon les 
termes de Ia loi. Ainsi I' article 39(1) de Ia loi du Nouveau-Brunswick 
prevoit que : 

"39(1) Est repute constituer un contrat domestique aux 
fins de Ia presente loi toute entente de separation ou contrat 
de mariage regulierement conclu avant !'entree en vigueur 
de la presente partie!' 

Toutefois, la loi avance deux conditions a cet egard : le contrat 
anterieur ou une partie de celui-ci serait valide s'il avait ete conclu apres 
I' entree en vigueur de Ia loi et ce contrat a ete conclu en prevision de 
!'entree en vigueur de la loi (art. 39(2) de la loi du Nouveau-Brunswick). 

D'autres legislations possedent des dispositions analogues; il s'agit 
des lois de !'Ontario (art. 59), de l'Ile-du-Prince-Edouard (art. 59), de la 
Saskatchewan (art. 41) et de I' ordonnance du Yukon (art. 40). 

3 .2 LES FORMALITES 

Les contrats familiaux sont, en raison des diverses legislations provin
ciales,  soumis a des formalites pour assurer leur validite. 
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A. AU QUEBEC 

En vertu de ! 'article 472 C.c.Q. ,  le contrat de mariage doit etre fait 
devant notaire et porter minute sous peine de nullite. Le notaire doit, de 
plus, en donner avis a la personne chargee de tenir le registre central des 
regimes matrimoniaux (art. 474); le defaut d'enregistrement n'entra1ne 
pas cependant la nullite de l'acte. 

Le mineur autorise a se marier peut signer un contrat de mariage, 
mais il doit alors etre autorise a cet effet par le tribunal (art. 466). 

Les conventions matrimoniales ne sont pas immuables; elles peuvent 
etre modifiees avant ou apres le mariage, mais ces modifications doi
vent elles-meme faites par contrat de mariage, done par acte notarie. Si 
la modification est faite avant la celebration du mariage, il faudra 
obtenir le consentement de tous ceux qui etaient parties au contrat de 
mariage. De plus, si les modifications sont ulterieures au mariage, les 
creanciers peuvent, dans l'annee qui suit ces modifications, les faire 
declarer inopposables a leur egard. 

Outre la nullite qui entache le contrat de mariage qui ne respecte pas 
les formalites de la loi, le contrat est aussi soumis aux regles generales 
relatives aux contrats; i1 pourrait done etre annule pour les memes 
motifs que tout autre contrat. 

Quant a la demande conjointe de separation, elle "se forme par la 
production, au greffe du tribunal, d'une declaration . . .  signee par les 
parties et, le cas echeant, par leurs procureurs . .  �' (art. 814 C .P.c.). Il y 
est joint un projet d'accord date et signe par les epoux qui porte 
reglement complet des consequences de la separation et indique la 
personne chargee de liquider le regime matrimonial. Ce projet regie 
aussi la situation des epoux pendant !'instance. 

B. LES PROVINCES DE COMMON LAW 

Toute personne ayant la capacite de se marier peut signer un contrat 
de mariage. Dans toutes les provinces,  les contrats familiaux doivent 
etre faits sous forme ecrite. Dans certains cas, ils doivent, en plus d'etre 
signes par les epoux, etre rediges devant temoins.<41> Les conjoints 
doivent parfois joindre a leur contrat une declaration stipulant qu'ils 
comprennent la nature et la portee d'un tel accord, et qu'ils renoncent a 
toutes poursuites en vertu de Ia loi. <42> 

Le mineur, lorsqu' autorise a passer de tel contrat, doit le faire homo
loguer par Ia cour.<43> En Colombie-Britannique, !'article 48(5) de la loi 
autorise le mineur a passer un contrat de mariage, mais ne fait aucune 
reference a l'accord de separation. Toutefois, il est possible que la 
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definition du contrat de mariage puisse inclure un accord de separation, 
comme le souligne un auteur : 

"It would appear, however, that the definition of 'mar
riage agreement' in subsection 48(2) of the Act is broad 
enough in scope to include a separation agreement : accord
ingly, a married minor, in British Columbia, ought to be able 
to enter into a valid and enforceable separation agree
ment:' (44) 

En Saskatchewan, 1' article 38( 4)(a) de la loi indique clairement que la 
definition de "contrats familiaux" comprend l'accord de separation; 
des lors, on peut considerer qu'il est permis a un mineur de cette 
province de conclure un accord de separation. 

Quelle est la sanction lorsque le contrat familial ne respecte pas les 
formalites requises? 

Dans certaines provinces, (45> les contrats qui ne respectent pas les 
formalites de Ia loi sont nuls . II semble en etre de meme au Nouveau
Brunswick, bien que la loi n'est pas explicite sur le sujet [voir l 'art. 
37(1)] . 

Les legislations des autres provinces ne stipulent pas expressement la 
sanction qui pese sur un contrat ne remplissant pas les formalites 
requises; il est done fort probable qu'un tel contrat ne serait pas pris en 
consideration. 

Les decisions sur ce point sont contradictoires . Dans Re 1Ufts,(46> le 
jugement determine qu'un tel accord n'est pas un contrat de mariage au 
sens de la loi. 

Dans Moore v. Moore, (47> le juge Steinberg est d'avis qu'un accord qui 
ne respecterait pas les formalites de la loi ne serait pas un contrat 
familial. Ainsi, il souligne : 

" What is thepurpose ofs 54(1) oftheAct? In my view it is 
a recognition that contracts to settle matrimonial difficulties 
ought to be removed from the traditional law relating to 
contracts to this extent: spouses ought not to be bound to 
any agreements encompassing the issues set out in ss. 51(1) 
and 53 unless and until they have signed the agreements and 
their signatures have been witnessed. These agreements are 
not normal commercial agreements and their negotiations 
are subject to a considerable amount of emotion, vacilla
tion, and pressure . . !' 
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Par centre, dans Geropoulos v. Geropoulos,<48> le juge Eberle est 
d'avis qu'un tel contrat pourrait etre valid�. 

Soulignons que le contrat sera invalide si 1' on ne respecte pas les regles 
relatives a Ia formation des contrats, c'est-a-dire s'il est entache de 
fraude, menaces ou violence, ou encore s'il est contraire a 1' ordre public 
et aux bonnes moeurs . Ainsi, un accord de separation qui serait obtenu 
a l 'aide de manoeuvres frauduleuses ou de menaces ne pourrait etre 
considere comme valide par le tribunal. 

Dans certaines provinces, les accords autres que familiaux, c'est-a
dire qui ne respectent pas les formalites requises par la loi pour consti
tuer un contrat familial, peuvent etre pris en consideration par le 
tribunal lors du partage des biens. <49> 

En dernier lieu, soulignons que lorsque certaines dispositions sont 
nulles alors que le contrat est valide, ces dispositions seront generale
ment consideres comme independantes du reste du contrat et ne l'affec
teront pas.<so> 

3 .3 .  LES EFFETS DES CONTRATS FAMILIAUX 

Regie generale, les contrats familiaux n'ont d'effets qu'entre les 
epoux. Toutefois, dans certains cas, l'on considere qu'ils en ont aussi a 
l' egard des tiers.  

A. AU QUEBEC 

Le contrat permet aux epoux de faire un choix quant aux differents 
regimes matrimoniaux qui s'offrent a eux et d'empecher ainsi !'applica
tion du regime legal, s'ils le desirent. I1 permet de plus aux conjoints 
d' exclure en tout ou en partie les dispositions de la loi, exception faite 
des dispositions imperatives qui concernent le regime primaire. Ils 
peuvent done, par l ' intermediaire du contrat de mariage, creer leur 
propre regime de biens. Dans certains cas, le contrat de mariage peut 
avoir des effets a l'egard des tiers; il doit pour se faire etre enregistre au 
registre central des regimes matrimoniaux. I1 faudra proceder a un 
double enregistrement pour donner effet a un contrat de mariage conte
nant des donations, les donations devant etre enregistrees au Bureau 
d'enregistrement des titres immobiliers du domicile du donateur (art. 
804-806 C.P.c.). 11 semble que, sans ces enregistrements, le contrat de 
mariage ne sera pas opposable aux tiers. En certains cas, le tiers est 
considere comme une partie a !'entente; c'est le cas, notamment, 
lorsque des donations sont portees au contrat de mariage. 
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Enfin, l'accord conjoint de separation permet aux epoux de regler 
toutes les consequences de leur separation. 11 aura effet entre eux et a 
l'egard de leurs enfants. 

B. LES PROVINCES DE COMMON LAW 

I; effet principal du contrat familial est de rendre la legislation concer
nant le partage des biens inapplicable aux epoux. Ainsi I' article 41 de la 
loi de Terre-Neuve indique clairement : 

"42. A person may enter into an agreement under this 
Part to vary or exclude the application of this Act!' 

Dans la majorite des provinces le contrat familial prevaut sur les 
dispositions de la loi. <sn Ainsi, I' article 2(9) de la loi de l'Ontario 
precise : 

"Art. 2 . . .  
(9) Sauf disposition contraire de la presente loi, un contrat 
familial prevaut sur ce que celle-d prevoit dans la meme 
matiere�' 

Il semble done que la regle generale so it a 1 '  effet que le tribunal ne 
pourra modifier un contrat validement conclu. Il peut neanmoins ex
ister certaines exceptions a cette regie (voir la rubrique no 3 .4 traitant 
des pouvoirs du tribunal) . 

En Ontario [art. 51 (2)] et a l'Ile-de-Prince-Edouard [art. 51(2)] ,  les 
dispositions concernant la residence familiale et les meubles affectes a 
l 'usage du menage ne peuvent etre modifies par contrat de mariage; il 
s'agit done de dispositions imperatives qui s'appliquent a tous les 
epoux. Dans les autres provinces, toutefois, il semble que les droits 
concernant · Ia residence familiale puissent etre touches par un contrat 
familial. 

Lorsque le contrat familial est silencieux sur certains points, l'on 
supposera que les epoux ont desire 1' application de la loi quant a cette 
partie. earticle 48(8) de la loi de la Colombie-Britannique enonce : 

''Art 48 . . .  
(8) A provision of a marriage agreement that is void or 
voidable is severable from the other provisions of the mar
riage agreements�' (Voir aussi l'article 38(3) de la loi de 
Saskatchewan) 

Dans le cas ou un tiers fait un don a l'un ou l'autre des epoux ou aux 
deux et que ce don ne peut etre modifie ou revoque sans le consentement 
du donateur, le tiers est alors parfois considere comme une partie au 
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contrat. Le tiers est partie a 1' entente en consideration uniquement de Ia 
disposition le concernant; le contrat familial n'a d'effet a son egard que 
dans ce cadre.<52) , 

3 .4 LES POUVOIRS DU TRIBUNAL 

Le tribunal dispose de certains pouvoirs en regard des contrats fami
liaux; il peut parfois les declarer invalides, parfois les modifier, parfois 
s'en inspirer dans le reglement d'un partage de biens , alors meme qu'ils 
ont ete declares nuls. 

A. AU QUEBEC 

Au Quebec, le contrat de mariage peut etre invalide par le tribunal s'il 
ne respecte pas les formalites edictees ou s'il va a l'encontre des regles 
generales relatives a la validite des contrats , par exemple s'il a ete fait de 
fa9on frauduleuse ou sous l'effet de menaces. De meme, le tribunal 
pourra declarer nulle une clause qui va a l'encontre de l'ordre public et 
des bonnes moeurs ou qui modifie ou exclut une regie contenue au 
regime primaire. 

Quant a la demande conjointe en separation, le juge peut supprimer 
ou modifier toute clause qui lui apparaltrait contraire a !'interet des 
enfants ou qui ne representerait pas suffisamment les interets des epoux 
(art. 822.2 et 822.3 C.P.c.). II peut meme rejeter la demande de separa
tion pour un tel motif ou encore exiger que !'entente soit modifiee (art. 
822.3 C.P.c.). 

B. LES PROVINCES DE COMMON LAW 

Dans toutes les provinces, le tribunal pourra passer outre un contrat 
familial si ce dernier ne respecte pas les regles generales relatives a Ia 
formation et a la validite des contrats ou s'il est contraire a l'ordre 
public. Au Manitoba et a Terre-Neuve, ce sont d'ailleurs les seuls cas oil 
le tribunal a le pouvoir d'intervenir; autrement, il ne peut modifier le 
contrat ou modifier le partage des biens que celui-ci determine. Dans les 
autres provinces, le tribunal peut, dans certaines circonstances determi
nees , modifier le contrat familial . 

Ainsi, le critere du meilleur interet de !'enfant est, dans plusieurs 
provinces, considere comme un facteur permettant au tribunal de 
passer outre aux dispositions d' un contrat familial. <53l 

En Ontario, le tribunal peut ne pas tenir compte des dispositions d'un 
contrat familial dans deux cas : en consideration de dispositions ali
mentaires [art. 18(4)] et lorsque le meilleur interet de !'enfant le justifie 
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(art. 55). Il faut souligner que la jurisprudence ontarienne n'a pas 
encore fixe de fa<;on precise dans quels autres cas le contrat familial 
n'aura pas d'application.<54> 

La loi de la Colombie-Brjtannique donne au tribunal un pouvoir 
assez large pour modifier le contrat familial (art. 51-54). En vertu de 
! 'article 51 ,  le tribunal peut changer le contrat sur une base d'equite. 
Dans une meme optique, l'article 29 de la loi de la Nouvelle-Ecosse 
enonce : 

"Art. 29. Upon an application by a party to a marriage 
contract or separation agreement, the court may, where it is 
satisfied that any term of the contract or agreement is un
conscionable, unduly harsh on one party or fraudulent, 
make an order varying the terms of the contract or agree
ment as th� court sees fit!'  

De meme, !'article 41 de la loi du Nouveau-Brunswick permet au 
tribunal d'ignorer toute clause qui serait inequitable en regard de deux 
circonstances : lorsque "le contrat domestique a ete conclu avant l'en
tree en vigueur de la presente partie sans tenir compte de cette even
tualih�" ou lorsque "le conjoint qui conteste la clause a conclu le contrat 
domestique sans les conseils juridiques d'une personne independante 
du conseiller juridique de I' autre conjoint". 

En Saskatchewan, il semble que le tribunal puisse deroger aux termes 
de l'entente lorsque les droits de possession sont concernes (art. 5, 6, 7 et 
24). 

Enfin, pour terminer soulignons que, dans certains cas, les tribunaux 
pourront prendre consideration, dans le reglement d'un partage de 
biens, une entente autre qu'un contrat familial au sens de Ia loi.<ss> 

CHAPITRE 4. LA NATURE DES REGIMES SECONDAIRES 

"Les extremes tendent a se rapprocher." Si cette proposition peut 
s'appliquer aux nouveaux regimes de biens et s'il est exact qu'il s'est 
accompli certains rapprochements, il n'en demeure pas moins qu'il 
existe encore un ecart non negligeable entre les differentes provinces . 

Entre le Quebec et les provinces de common law, cet ecart se situe a 
l'origine meme des systemes; en effet, malgre les recentes reformes, Ies 
provinces de common law ne possedent pas de regime matrimonial 
complet tel qu'on le connait au Quebec. Si les legi.slateurs de ces 
provinces "se sont tournes vers Ies droits codifies et ont importe dans 
leur systeme la notion du partage des biens" , ils n' ont pas pour autant 
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retenu "!;institution du regime matrimonial avec tous ses elements 
techniques de qualification des biens, recompenses, recours des crean
ciers apres le partage, etc. Ils ont done, si l'on nous permet une me
taphore, achete la matiere premiere (le regime matrimonial) du droit 
codifie, afin de la transformer dans un produit fini different : le partage 
de certains biens (dont la qualification se fait davantage par l'usage que 
par l'origine) dans les cas de dissolution du mariage."<56J 

Les provinces canadiennes autres que le Quebec se demarquent entre 
elles, par de nombreuses differences, notamment au niveau des types de 
biens sujets a partage, et cela malgre le fait qu'elles possedent un 
systeme de droit de meme origine et qu' elles aient bati leur reforme sur 
des bases communes : 

"Starting with essentially the same basic premises the provinces 
have managed to exact legislation of at times bewildering diver
sity." <57> 

Nous verrons plus specifiquement toutes ces differences lorsque nous 
traiterons de la qualification des biens; voyons d'abord quels choix ont 
ete faits . 

4. 1 LA NATUREDES REGIMES 

En matiere de regimes secondaires, plusieurs possibilites s' offraient 
aux legislateurs canadiens dans leur desir de changement : la commu
naute de biens, la communaute differee de biens, avec ou sans pouvoir 
discn!tionnaire judiciaire, et la separation de biens, sous reserve d'un 
pouvoir discretionnaire judiciaire. 

Bien sur, les choix exerces "refletent une ideologie" et chaque prov
ince, ce faisant, enonce ses principes en matiere de regime de biens. 

A. AU QUEBEC : LA SOCIETE D' ACQUETS 

C' est en 1970, par la Loi concernant les regimes matrimoniaux, <58> que 
le h�gislateur quebecois adopte, comme regime legal, la societe d'ac
quets. La cause la plus importante de ce changement est le desinteresse
ment croissant des couples quebecois pour l'ancien regime legal, Ia 
communaute de biens. 

La societe d'acquets est fondamentalement un systeme de partage 
differe, dans lequel le partage des biens acquets ne se produit qu'a la 
dissolution du regime. Pendant le mariage, le regime n'a pas d'inci
dence sur la propriete des biens puisque, suivant I' article 493 C.c.Q. ,  
"Chaque epoux a ! 'administration, la jouissance et la  libre disposition 
de ses biens pro pres et acquets" et "il n' est pas tenu, pendant la duree du 
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regime, des dettes nees du chef de son conjoint" ' 
a moins qu'il ne 

s'agisse de dettes contractees pour les besoins courants de la famille (art . 
496). Seule restriction, le consentement du conjoint est requis, 
lorsqu'un epoux veut donner des biens acquets si ce ne sont des choses 
modiques ou des cadeaux s'usage (art . 494). 

A la fin du regime, les acquets sont toujours divises en parts egales 
entre les epoux et le tribunal ne peut ordonner un partage inegal comme 
dans les provinces de common law. Quant aux autres biens, les biens 
propres, ils ne sont jamais sujets a partage. 

Il s' agit done d'un systeme avantageux puisqu'il laisse les epoux 
independants durant le mariage, tout en procedant a la repartition de 
biens acquis durant le mariage a la dissolution du regime.  

En termina!).t, voici de queUe maniere !'Office de revision du Code 
civil envisageait le futur regime legal en 1969 : un regime "qui, tout a la 
fois, respectait l' autonomie, I' egalite et I ' independance des deux epoux, 
et permettrait a chacun de participer, lors de la dissolution du regime, 
aux benefices realises pendant sa duree". <59) 

B. LES PROVINCES DE COMMON LAW : REGIME DE 
COMMUNAUTE DIFFEREE SUR CERTAINS BIENS 

De meme, dans les provinces de common law, aucun droit de pro
priete dans les biens n'est devolu avant la dissolution du regime; en 
general, aucun droit n'est accorde avant qu'une ordonnance judiciaire 
n'ait ete rendue.  

Au cours du mariage, on observe une absence de regime et  chaque 
epoux peut acquerir et disposer de ses biens selon son bon vouloir. 
Toutefois, l'epoux proprietaire de la residence familiale ne pourra l 'a
lilmer sans avoir obtenu le consentement de son conjoint. Du plus, 
lorsque l'un des epoux a dissipe ses avoirs, le tribunal pourra etre 
autorise a ordonner un partage inegal des biens a la fin du regime. 

Les legislateurs canadiens n' ont pas desire creer une veritable copro
priete de certains biens et ont prefere conserve durant le mariage des 
regles laissant les epoux maitres de leur avoir. C' est lors de la dissolution 
du regime que les epoux se verront offrir une partie des biens qualifies 
de "partageables". 

Le regime n'affecte done pas la propriete des biens durant le mariage, 
mais a la fin de celui-ci, certains biens designes (selon certains criteres et 
sans egard au droit de propriete) seront partages entre les epoux. 
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4.2 LES CATEGORIES DE BIENS ET LEUR QUALIFICATION 

Dans les relations entre epoux, les biens se divisent suivant des 
categories et des lors, surtout dans un regime de partage differe, l'un 
des principaux problemes est Ia qualification des bieJ).s . Dans les prov
inces de common law, "la difficulte consiste a definir ce qu 'est un bien 
familial"<60> et a le discerner des autres biens. Au Quebec, il s'agit de 
distinguer entre les biens propres et les biens acquets. 

11 est vrai que cette qualification des biens a peu d'importance durant 
le mariage et qu'elle n'est vraiment utile que lors de la dissolution du 
regime, puisqu'elle est faite primordialement pour des fins de partage. 
D'ailleurs, les provinces de common law ne connaissent aucune qualifi
cation " aux fins d'administration". Au Quebec, ce type de qualification 
n'est necessaire, pendant le mariage, que lors de la disposition entre vifs 
et a titre gratuit, par l'un des epoilx, de ses biens acquets puisque le 
consentement de son conjoint est requis. Si nous desirons traiter des 
categories de biens et de leur qualification dans une section precedente a 
celle de Ia liquidation du regime, c'est parce que les biens sont majori
tairement acquis durant le mariage et que c'est a ce moment qu'ils 
trouvent !'objet de leur qualification. 

A. AU QUEBEC : LES PROPRES ET LES ACQUETS 

En societe d'acquets, les biens des epoux se divisent en deux catego
ries : les propres et les acquets (art. 480). Les biens acquets sont ceux qui 
seront partages egalement entre les epoux a la fin du regime, alors que 
les propres demeurent entre les mains de l'epoux qui les possede. Tous 
les biens non specifiquement declares propres par Ia loi sont des biens 
acquets (art. 481). 

Les biens propres sont done enumeres par Ia loi (art. 482 et ss.). 
Certains biens sont propres de par leur nature : i1 s'agit des biens 
personnels et des instruments de travail, des biens re�us par succession, 
legs ou donation, des droits dans un regime de retraite, de rente ou 
d'assurance des dommages-interets et des indemnites, per�ues pour 
atteinte a la personne (art. 486), des droits dans une pension alimentaire 
ou d'invalidite (art. 485), et enfin des droits de propriete intellectuelle et 
industrielle (art. 490). 

Les autres biens sont qualifies selon le moment de leur acquisition ou 
selon leur provenance. Ainsi les biens acquis avant le mariage par l'un 
ou I' autre des epoux sont propres et done exclus du partage (art. 482, al . 
1 )<61>, alors que les biens acquis pendant la duree du mariage entrent en 
societe; de meme, les produits du travail de l'epoux et les fruits et 
revenus per9us durant le mariage (art. 481, 1 o et 2° alinea) sont des biens 
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acquets. Neanmoins, les revenus provenant d'une entreprise propre a 
l'epoux sont propres (art. 489), a condition que ces revenus soient 
investis dans l'entreprise. Cette regie differe quelque peu des regles 
concernant les revenus d' entreprise dans certaines provinces de com
mon law, celles-ci permettant relativement facilement que ces revenus 
soient partages (Alberta, Manitoba et Saskatchewan). 

Le legislateur cree une presomption en faveur des acquets a I' article 
491 : 

HArt. 491 . Tout bien est presume acquet, tant entre les 
epoux qu 'a l'egard des tiers, a moins qu'il ne soit etabli qu'il 
est propre!' 

De plus, le legislateur a institue, depuis I' entree en vigueur du nou
veau Code civil, une p.ouvelle categorie de biens : les biens indivis (art. 
492). Lorsque l'epoux ne peut faire la preuve qu'un bien est l'un de ses 
propres ou de ses acquets, le bien sera presume appartenir pour moitie 
aux deux conjoints. 

Au Quebec, la qualification des biens se fait done a partir de criteres 
fixes; c'est principalement le mode ou le moment d'acquisition du bien 
qui determinera son statut. Cette qualification n'est pas faite avec 
l'objectif d'evaluer "les profits et les pertes d'un partnership"<62l comme 
c'est davantage le cas en Ontario ,  mais bien d'evaluer un resultat a un 
moment defini. 

"Au Quebec, le processus de qualification est complet en 
lui-meme; les criteres sont certains et objectifs, sans que le 
facteur "ecoulement du temps" ne soit considere. lis refle-

. tent une situation donnee des conjoints a une epoque don
nee de leur vie. Il s'agit en fait d'un "bilan" de leurs 
patrimoines respectifs et les elements servant a qualifier les 
biens sont utilises puis delaisses des que la solution est 
apportee. Evidemment, !'element "temps" est considere 
dans cette analyse, mais de fac;on statique; on examine les 
biens a un moment quelconque de la vie conjugale, mais 
sans faire entrer en ligne de compte le facteur "duree" ; on se 
contente de compiler des donnees purement objectives".<63l 

B. LES PROVINCES DE COMMON LAW : LES BIENS 
FAMILIAUX 

Dans les provinces de common law, les biens qui sont partageables a 
la fin du regime sont les biens familiaux. Les neuf provinces se divisent 
en deux groupes quant a la methode de qualification de ces biens : un 
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premier groupe oil le facteur principal de qualification est le mode 
d'acquisition du bien (Alberta, Manitoba, Saskatchewan, Nouveau
Brunswick, Terre-Neuve et Nouvelle-Ecosse) et un second groupe ou le 
facteur principal est le mode d'utilisation du bien (Ontario, Ile-du
Prince-Edouard, Nouveau-Brunswick et Colombie-Britannique). Ce 
dernier groupe utilise un autre element, le facteur contribution; toute
fois, seule la Colombie-�ritannique se sert de cet element dans une 
optique de qualification des biens, comme nous le verrons posterieure
ment. 

Deux provinces possedent un regime mixte, c'est-a-dire qu'elles utili
sent deux facteurs de qualification : le Nouveau-Brunswick (mi-utilisa
tion, mi-acquisition) et la Colombie-Britannique (mi-utilisation, 
mi-contribution). 

Nous allons maintenant examiner de quelle maniere se fait la qualifi
cation des biens familiaux et voir quels sont les criteres specifiques 
utilises par les tribunaux dans cette qualification. 

i. Les provinces ou le principalfacteur de qualification est Je mode 
d'acquisition du bien 

Dans les provinces oil le principal facteur de qualification des 
biens familiaux est le mode ou la date d'acquisition du bien, les 
biens qualifies de familiaux seront soumis au partage a Ia dissolu
tion du regime, alors que les autres biens ne le seront pas, sauf 
exception. Entre les diverses provinces la terminologie differe : au 
Manitoba, a Terre-Neuve et en Nouvelle-Ecosse, les biens autres 
que familiaux sont consideres comme exemptes du partage, alors 
qu'au Nouveau-Brunswick et en Saskatchewan, ces biens sont dits 
propres aux epoux. �..!Alberta ne fait pas cette distinction et les 
biens pourront entrer dans l 'une ou I' autre categorie. Ces distinc
tions entre les termes ne portent pas atteinte au resultat final qui 
demeurera la meme; les biens seront soumis au partage ou ils ne le 
seront pas . c641 

Dans ce groupe de provinces, le facteur principal de qualifica
tion des biens familiaux est done la provenance ou la date d'ac
quisition du bien . En outre, certaines provinces ,  telles 
Terre-Neuve, la Nouvelle-Ecosse et le Nouveau-Brunswick, utili
sent un critere de contribution afin de faire entrer certains biens, 
qui peuvent etre familiaux ou autres, dans le partage de l'actif; ce 
critere ne sert done pas comme tel a la qualification du bien, mais 
est plutot utilise pour permettre le partage de certains biens quelle 
que soit leur qualification. 
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De fa9on generale, les biens familiaux peuvent etre definis 
comme etant les biens acquis par les conjoints pendant Ia duree du 
mariage. 

Des lors , les biens acquis avant le mariage ou apres , soit a Ia 
cessation de Ia vie commune, soit a la fin du mariage, ne seront 
pas consideres comme famil1aux et ne seront pas partages a Ia 
dissolution du regime.(6S) Toutefois, lorsque les biens acquis apres 
le mariage le sont suite a une contribution de I' ex-conjoint ou en 
remplacement d'un bien familial, le tribunal pourra prendre ces 
circonstances en consideration et englober ces biens dans le par
tage. 

Les biens acquis pendant le mariage mais alors que les epoux 
vivent separement ne seront pas sujets a partage. (66) 11 faut 
souligner, cependant, que les effets d'une separation tombent sous 
le pouvoir discretionnaire du tribunal qui peut prendre ces circon
stances en consideration lors du partage des biens. 

Les biens acquis par legs ou heritage ne seront jamais partages a 
la dissolution du regime,!67> sauf en Nouvelle-Ecosse oil ces biens 
sont qualifies de familiaux [art. 4(1)(a)] et sont done calcules dans 
le partage. Toutefois, si le donateur avait !'intention d'avantager 
les deux epoux, le bien sera considere comme familial au Mani
toba et probablement dans les autres provinces. De plus, au Nou
veau-Brunswick, a Terre-Neuve et en Nouvelle-Ecosse, les dons 
d'un epoux a I' autre ne seront pas exclus du partage. Il semble en 
etre de meme en Alberta, oil, selon la jurisprudence, <68> ces biens 
pourraient etre pris en consideration dans le partage. 

Les effets personnels, <69> ainsi que les indemnites re9ues en rai
son de dommages, <?o> ne sont pas consideres comme des biens 
familiaux. Quant aux biens acquis en remplacement d'un autre, 
ils ont le meme statut que le bien original; au Manitoba, cepen
dant, si le bien de remplacement est utilise a des fins familiales, il 
sera classe parmi les biens familiaux quelle que soit son origine 
[art. 6(5), (6), 8{2)] .  

Enfin, dans trois provinces,<71> l'actif d'entreprise est exclu du 
partage des biens . Au contraire, les lois du Manitoba, de 1' Alberta 
et de Ia Saskatchewan permettent le partage de cet actif assez 
facilement. Comme le soulignait un auteur,!72> si l'actif d'entre
prise est exclu, Ia legislation de Terre-Neuve, de la Nouvelle
Ecosse et du Nouveau-Brunswick "est presque identique {dans ses 
effets) a celle de !'Ontario en ce sens que les biens servant a des fins 
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familiales peuvent constituer Ia majeure partie des biens partage
ables". 

Autre point commun avec Ia legislation ontarienne et les lois qui 
s' en inspirent, ces memes trois provinces utilisent un critere de 
contribution pour faire entrer certains biens dans le partage de 
l'actif ce que ni les provinces de 1' Alberta, du Manitoba et de la 
Saskatchewan ne font. 

II existe done quelques differences entre les diverses provinces 
de ce premier groupe. Seules les provinces de 1' Alberta, du Mani
toba et de Ia Saskatchewan utilisent le critere du mode d'acquisi
tion sans presqu'aucune autre regie pour qualifier leurs biens . 
Elles se rapprochent ainsi du mode de qualification connu au 
Quebec. Quant aux provinces qui s'inspirent de la loi de 1' Ontario, 
elles utilisent un tout autre mode de qualification qui n'a que peu 
de points communs avec celui du Quebec. 

ii. Les provinces ou le principal facteur de qualification est le mode 
d 'utilisation du bien 

En Ontario et a l'Ile-du-Prince-Edouard, le principal facteur de 
qualification des biens familiaux est le mode d'utilisation du 
bien.<73> La Colombie-Britannique et le Nouveau-Brunswick em
ploient aussi ce critere mais en le joignant a un autre. Ainsi, le 
Nouveau-Brunswick fait entrer dans Ia categorie des biens fami
liaux, les biens acquis durant le mariage et ceux qui sont utilises 
pour la famille; alors qu'en Colombie-Britannique, tous les biens 
pour lesquels un epoux a fait une contribution sont familiaux, 
qu'ils respectent ou non le critere de }'utilisation. :Cemploi d'un 
double critere de qualification dans ces deux provinces a pour 
effet d'accro1tre les biens partageables. 

Regie generale, pour determiner si un bien doit etre classe dans 
la categorie des biens familiaux, on examinera plusieurs facteurs , 
tels le but et le mode de !'utilisation ainsi que les personnes qui 
utilisent le bien. 

a) Le but de utilisation 

Sous reserve de Vemploi d'un autre critere, dans les quatre 
provinces, tous les biens servant "dans un but familial" sont des 
biens familiaux et done sujets a partage. Tous les autres biens sont 
propres aux epoux et done non-partageables de prime abord. En 
Ontario , au Nouveau-Brunswick et en Colombie-Britannique, le 
fardeau de preuve repose sur celui qui allegue qu'un bien est 
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familial. Toutefois ,  en Colombie-Britannique, la jurisprudence(74' 
a determine que si le bien est allegue familial a cause de !'utilisa
tion qui en est faite, c' est au reclamant de faire la preuve que ce 
bien n'est pas "ordinairement utilise" dans un but familial; il y a 
done renversement du fardeau de preuve dans ce cas. 

Pour ce qualifier comme bien familial, il faut que le bien soit 
utilise dans un "but familial". Pour identifier ce but, les diverses 
U�gislations, sauf celle de la Colombie-Britannique, etablissent 
une liste de ce qui peut generalement constituer un "but familial". 

Ainsi I' article 3 de la loi de 1' Ontario indique comme bien 
familial : 

"les biens qui appartiennent a l'un des conjoints ou 
aux deux et dont jouissent soit les conjoints ensemble, 
soit l 'un ou plusieurs de leurs enfants pendant qu'ils 
font menage ensemble, ii des fins de logement ou de 
transport ou ii des fins menageres, educatives, sociales 
ou artistiques, . . �· 

Un bien entrant dans une liste d'enumeration n'est toutefois pas 
necessairement un bien familial. D'abord, ces listes ne sont pas 
exhaustives; de plus, il faut generalement que les autres conditions 
de l'utilisation soient remplies. 

"The mere fact that the use will benefit the family 
cannot be definitive of use for a family purpose; the 
use must be in the course of the home or domestic life 
of the spouses". <751 

Ainsi, on oppose I '  utilisation a des fins familiales a !'utilisation 
a des fins personnelles ou professionnelles . (76) 

Quelques difficultes se soulevent lorsque le bien sert a des 
utilisations multiples; Dans cette situation, "le teste de !'usage 
principal" devrait, en theorie du moins, recevoir application, 
selon 1' avis d' un auteur;<771 c' est d' ailleurs le teste que les tribunaux 
emploient pour qualifier la residence "familiale". Toutefois, 
lorsque l'usage est alternatif, les tribunaux preferent generale
ment qualifier le bien de "familial". <78' Ils peuvent, avant de faire 
leur qualification, considerer la frequence d'utilisation du bien 
dans chacune de ses utilites, ainsi que I' intention des parties. 

Qu'arrive-t-il dans le cas oil les parties ont cesse de cohabiter? 
Les biens peuvent-ils encore etre utilises dans un "but familial" 
suite a cette separation? Il semble, suivant la jurisprudence, qu'un 
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bien initialement utilise a des fins familiales ne cesse pas d'etre 
utilise a cette fin, meme si la vie commune des epoux a pris fin. <79> 

b) Le mode d'utilisation du bien 

Pour etre qualifie de bien familial, le bien _doit aussi etre utilise 
dans le cadre general de Ia vie de Ia famille : " .  . . that property 
must be used in the customary mode of life of the parties!'<so> A 
l'inverse de cette assertion, il ne faut pas que le bien soit utilise a 
des fins particulieres si on veut ie qualifier de "familial". 

La periode de temps pendant laquelle un bien est utilise n' a pas 
d'importance; ainsi un chalet qui ne servirait que quatre semaines 
par annee pourrait etre qualifie de bien familial. Dans Mercer v. 
Mercer,<a•> un chalet d'ete occupe durant une courte periode de 
temps avant Ia separation des parties a ete qualifie de bien familial 
par le tribunal. 

Les tribunaux, en Ontario<82> et en Colombie-Britannique<83> exi
gent que le bien soit vraiment utilise de facon concrete avant d' etre 
qualifie de familial, meme s'il a ete acquis dans un tel but. Ainsi, 
les biens qui n'ont pas encore �te utilises, tels les assurances de 
biens ou de personne ou les fonds de pension, ne seront generale
ment pas qualifies de "biens familiaux" par les tribunaux, puis
que meme si "les produits en decoulant ont pour but d'assurer Ia 
securite financiere future de la famille, . . . le fonds lui-meme 
n' est pas veritablement utilise". <84> 

Quant aux biens qui changent de destination au cours de la vie 
conjugale, le tribunal peut, avant le partage, en examiner toute 
l 'histoire avant de les qualifier. Ainsi, dans Bregman v. 
Bregman,<as> un tableau de Picasso, accroche dans le bureau de 
1' epoux pendant quelques annees, puis transfere dans Ia residence 
familiale quelque temps avant Ia separation des epoux, a ete 
qualifie de "bien familial" par le tribunal. 

Enfin, le compte de banque, de par sa nature meme, est pre
sume faire partie du "mode de vie" de la famille. <86> Toutefois, une 
reserve d' argent particuliere, utilisee a des fins specifiques, ne sera 
pas qualifiee de "bien familial". <87l 

c) Les utilisateurs du bien 

Pour etre qualifie de "familial" , le bien doit etre utilise par les 
epoux ou leurs enfants. 

Au Nouveau-Brunswick, en Ontario et a l'Ile-du-Prince
Edouard, !'utilisation doit etre faite par les deux epoux alors 
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qu'ils vivent ensemble. Par contre, en Colombie-Britannique, il 
n' est pas necessaire que !'utilisation se fasse conjointement par les 
deux epoux alors qu'ils vivent ensemble. <88> Cette difference est 
importante lorsque Ia dissolution du regime survient apres une 
longue periode de separation. 

Toutes ces legislations reconnaissent que Putilisation faite par 
les enfants est valable pour la qualification. II faut neanmoins que 
les enfants demeurent toujours avec leurs parents dans Ia n!si
dence familiale, sauf en Colombie-Britannique. 

iii. La contribution de l'un des epoux dans !'acquisition d'un bien 
appartenant a son conjoint 

Dans cinq provinces soit la Colombie-Britannique, Terre
Neuve, Ia Nouvelle-Ecosse, !'Ontario et l'Ile-du.:.Prince-Edouard, 
la valeur de la contribution que fait un epoux pour !'acquisition 
d'un bien appartenant a son conjoint est reconnue. Exception 
faite de la Colombie-Britannique, cette contribution ne change 
pas la qualification du bien; elle entraine so it un partage inegal des 
biens familiaux, soit un partage des biens autres que familiaux. 

La situation est differente en Colombie-Britannique, car dans 
cette province, un bien a l'egard duquel une contribution a ete 
faite, est considere etre un "bien familial" (art. 45(3)(e) et 46). Le 
fardeau de la preuve repose cependant sur l'epoux qui a fait la 
contribution; neanmoins la loi est suffisamment large pour per
mettre d'inclure bon nombre de biens. De plus, Ia jurisprudence a 
determine qu'il n'etait pas necessaire dans ce cas que le bien soit 
utilise a une "fin familiale". 189> La contribution peut etre faite de 
plusieurs fa�ons et, queUe que soit son importance, elle donne 
droit a un partage egal du bien. Toutefois, le travail menager n'est 
pas encore accepte comme une contribution valable par la ma
jorite de la jurisprudence.<90> Enfin, la contribution ne touche pas 
seulement !'acquisition mais aussi Ia conservation du bien. 

En terminant, signalons que quelques legislations traitent, en 
certaines occasions, des biens detenus par des tiers et qui sont 
consideres comme des biens familiaux, <9n tels les biens apparte
nant a une compagnie ou a une fiducie et qui seraient des biens 
familiaux s'ils etaient inscrits comme Ia propriete de l'un des 
conjoints . 

4.3 EADMINISTRATION DES BIENS 

Regie generate, les epoux conservent les pleins pouvoirs a l'egard de 
leurs biens durant le mariage. Cette independance des epoux n'est 
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toutefois pas absolue; en effet, il existe quelques petites restrictions a 
cette liberte d'administration. 

A. AU QUEBEC 

e article 493 en once le principe : durant le mariage, chacun des epoux 
conserve l'entiere administration de tous ses biens, propres et acquats . 

"Art. 493 . Chaque epoux a !'administration, la jouis
sance et la libre disposition de ses biens propres et de ses 
acquets". 

II existe neanmoins deux exceptions a ce principe. D' abord, I' epoux 
ne peut disposer de ses acquets entre vifs a titre gratuit sans le consente
ment de son conjoint (art. 494, al. 1). Si ce consentement est impossible 
a obtenir ou si le refus est injustifie par rapport a l' interet familial, 
1' epoux pourra s' adresser au tribunal afin de faire autoriser 1' alienation. 
Deuxiemement, toutes les regles edictees par le regime primaire constit
uent une restriction au pouvoir d'administrer des epoux; ainsi, l 'epoux 
proprietaire de la residence familiale ne peut 1' aliener sans le consente
ment de son conjoint. 

B. LES PROVINCES DE COMMON LAW 

Pendant le mariage, les epoux possedent, administrent et disposent 
de leurs biens dans la plus entiere liberte. 

I1 n'existe qu'une exception a cette liberte; elle est relative aux regles 
concernant la residence familiale et les biens affectes a l'usage du 
menage. En effet, l'epoux proprietaire de la residence familiale ne peut 
l'aliener avant d'avoir obtenu le consentement de son conjoint et ce 
quelle que soit Ia nature de ce bien. 

Qu'en est-il lorsque l'un des epoux dissipe son patrimoine et risque 
ainsi de priver son conjoint de sa part d'actifs lors du partage? En 
Alberta, le conjoint est autorise, dans une telle situation, a demander au 
tribunal un partage immediat des biens [art. 5(1)(e)] . Dans les autres 
provinces, le tribunal ne pourra sanctionner une telle conduite de l'e
poux qu'au moment du partage des biens, a la fin du mariage; il pourra 
alors ordonner un partage inegal des biens ou meme ordonner une 
distribution des biens non-familiaux qui ne sont habituellement pas 
sujets a partage. 

4.4. LES LIBERALITES ENTRE CONJOINTS 

Les reformes apportees aux regimes de biens ont entraine des modifi
cations importantes en matiere de liberalites entre conjoints, tant au 
Quebec que dans les provinc.es de common law. 
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Alors que les liberalites entre conjoints etaient considerees de fa�on 
suspecte avant les reformes, desormais celles-ci sont reglementees de 
maniere plus souple. 

A. AU QUEBEC 

Anterieurement au 1er juillet 1970, les epoux ne pouvaient se faire de 
don a titre gratuit; toute donation entre epoux apres Ia celebration du 
mariage etait en effet prohibee et elle pouvait etre declaree nulle par le 
tribunal (anciens articles 770 et 1265, al. 2). 

"Ces prohibitions furent etablies surtout pour Ia securite 
des affaires et pour eviter que les epoux ne modifient leurs 
conventions matrimoniales". <92> 

La jurisprudel).ce avait cependant admis les cadeaux d'usage entre 
epoux. 193) 

Depuis 1' entree en vigueur de Ia Loi concernant les regimes matrimo
niaux, (94) le 1•' juillet 1970, la prohibition des donations entre epoux a ete 
abrogee. Les epoux peuvent desormais se faire validement des dons. 

Toutefois, lorsque de telles donations auront pour effet de modifier le 
regime matrimonial, les epoux devront respecter les articles 470 et 
suivants qui traitent de Ia modification de regime. 

B. LES PROVINCES DE COMMON LAW 

Dans la plupart des provinces de common law, le presomption de 
donation ("presumption of advancement'') a ete abolie par les nou
velles lois de partage de biens . Ainsi I' article 11 (1) de Ia loi de !'Ontario 
edicte : 

" 11(1) La presomption traditionnelle de liberalite entre 
conjoints est abolie. Elle est remplacee par Ia meme pre
somption de fiducie au profit du cedant que celle qui existe 
entre ceux qui ne sont pas conjoints . . �, 

Les autres lois possedent des dispositions fort semblables a celle de 
!'Ontario. <9s> 

e ancienne presomption a done ete remplacee par Ia creation d' excep
tions specifiques qui rendent les epoux detenteurs en fiducie de certains 
biens; c' est ce qu' on a nomme Ia presomption de fiducie ("presumption 
of resulting trust"). Cette presomption n'existe pas s'il y a preuve qu'il 
s' agit veritablement d'un don. Autrement, le bien sera considere comme 
detenu de fac;on conjointe entre les deux epoux. Les nouvelles disposi
tions ne font pas de distinction entre le mari et l'epouse, alors que Ia 
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presomption de donation n'affectait que les biens offerts par le mari a 
son epouse. 

. 

Soulignons que Ia jurisprudence ontarienne repousse Ia presomption 
de fiducie lorsque le bien est place par l'un des epoux au seul nom de son 
conjoint sur l'insistance de ce dernier et dans le but principal de la 
proteger au cas oil il y aurait rupture. <96' 

Enfin, les nouvelles regles ne pourront etre appliquees lorsque les 
parties ont divorce avant l' entree en vigueur de la loi. <97> 

4.5 LE CHANGEMENT DE REGIME MATRIMONIAL 

Les epoux peuvent-ils changer de regime matrimonial alors qu'ils ont 
deja fait un choix a ce sujet avant ou au moment du mariage? 

A. AU QUEBEC 

Au Quebec, la regle etait celle de l'immutabilite des conventions 
matrimoniales jusqu'en 1969, moment oil le legislateur a adopte le 
principe de la mutabilite des regimes matrimoniaux, sous reserve du 
controle judiciaire. Depuis, le nouvel article 470 C.c.Q. ,  adopte en 
1980, a aboli ce controle et les epoux peuvent desormais changer de 
regime avant ou apres Ia celebration du mariage, a Ia seule condition 
qu'ils le fassent par contrat de mariage. Les regles concernant Ia modifi
cation de regime sont edictees aux art. 470 et ss . du Code civil . 

B. LES PROVINCES DE COMMON LAW 

Dans les provinces de common law, Ia seule possibilite pour les epoux 
de modifier ou de changer le regime legal reside dans Ia redaction d'un 
contrat de mariage ou d'un accord de separation. 

CHAPITRE 5. LA DISSOLUTION ET LA LIQUIDATION DU 
REGIME 

Depuis les reformes, Ia condition des epoux des provinces de com
mon law n'a pas fondamentalement change durant le mariage, excep
tion faite des regimes de protection de la residence familiale et des 
sanctions touchant Ia dissipation des biens, mais leur situation est 
desormais totalement differente lorsque survient Ia fin du mariage. 
C' est principalement a ce moment que les legislateurs canadiens ont 
decide d'intervenir et de modifier le droit tel qu'il existait avant la 
reforme. 

Au Quebec, le changement du regime de la communaute de biens a 
celui de la societe d'acquets a provoque divers bouleversements pour les 
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epoux maries sous le regime legal, d'abord durant celui-ci en regard de 
! 'administration, ensuite a sa dissolution (masses partageables dif
ferentes, absence de biens reserves a l'epouse, etc.). 

"C'est lors de la dissolution que la majorite des me
canismes de la societe d'acquets se met en branle afin de se 
rendre a l'objectif final du regime". <98l 

Cette phrase, exacte quant a la societe d'acquets, pourrait encore 
davantage s' appliquer aux regimes de partage de biens des provinces de 
common law, car la dissolution est le moment ou les objectifs des 
differentes regimes trouvent reellement leur application. 

Au Quebec, on est passe d'un regime de commuaunte de biens a un 
regime de societe d'acquets avec, par la suite, !'elaboration d'un regime 
primaire imperatif; dans les provinces de common law, on a adopte un 
regime de partage differe apres avoir connu !'absence de regime. Il 
s' agit dans tous les cas de regimes dits de partage. Le droit dans une part 
des biens du conjoint est le grand principe de base des regimes de 
partage. 

Neanmoins, au moment du partage des biens, certaines provinces 
connaissent une presomption de partage egal, alors que d'autres prov
inces laissent le tribunal apprecier la part qui reviendra au conjoint. Il 
s'agit de la difference fondamentale existant entre les diverses lois. 

Malgre cette distinction de base, toutes les provinces connaissent 
certaines exceptions au droit au partage, plus ou moins importantes 
selon les legislations. D'abord, le tribunal peut decider de varier le 
partage des biens familiaux tel qu'etabli par la loi et ordonner un 
partage inegal de ceux-ci, ou, dans certains cas, i1 peut meme ordonner 
le partage des biens non-familiaux, les biens pro pres ou personnels . 
Certains criteres sont etablis en fonction de ces exceptions, comme nous 
le verrons plus loin. Le Quebec fait cavalier seul puisqu'il n'autorise pas 
le tribunal a varier le partage des acquets tel que determine par la loi, 
mis a part le cas ou l'un des epoux, ou les deux, renonceraient au 
partage. 

La qualification des biens etant assez differente d'une province a 
l'autre, ainsi que les facteurs de variation du partage et Ia jurisprudence 
les interpretant, les resultats finaux sont souvent fort dissemblables 
d'une province a I' autre. Done, malgre des points communs, chacune 
des provinces possede son regime particulier. 

Dans cette rubrique, nous verrons les evenements qui entralnent un 
partage de biens, le principe du partage et les exceptions, le sort des 
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clauses contenues a l'interieur des co�trats familiaux, !'attribution 
preferentielle de la residence familiale et des meubles affectes a l'usage 
du menage, la prestation compensatoire et, enfin, les autres pouvoirs 
generaux du tribunal. 

5 . 1  LES CAUSES DONNANT OUVERTURE A LA DISSOLUTION 
DUREGIME 

Dans toutes les provinces, Ia possibilite de dissoudre le regime matri
monial est soumise a la survenance de certains evenements. Dans cer
tains cas, cette liquidation peut se faire par simple accord des epoux et 
sans qu'il y ait necessairement fin du mariage. 

A. AU QUEBEC 

C'est !'article 497 C.c.Q. qui etablit les causes de dissolution du 
regime. II enonce : 

''Art. 497 . Le regime de la societe d'acquets se dissout : 

1 °  par le deces de l'un des epoux; 

2° par le changement conventionnel de regime pendant le 
mariage; 

3 ° par le jugement qui prononce le divorce, la separation de 
corps ou la separation de biens; 

4 ° par 1' absence de l'un des epoux dans les cas prevus par la 
loi; 

5o par la nullite du mariage dans les cas prevus par les 
articles 432 et 434; 

Les effets de la dissolution se produisent immediate
ment, sauf dans les cas des paragraphes 3 °  et 5° ,  ou ils 
remontent, entre les epoux, au jour de la demande�' 

Le deces est l'une des plus frequentes causes de dissolution du re
gime. Ce point diverge des regles existantes dans plusieurs provinces de 
common law ou le deces ne donne pas toujours droit au partage des 
biens . II faut remarquer que dans ces provinces, on prefere parfois 
laisser aux lois sur les successions le soin de regler le sort des biens du 
conjoint decede. 

Au Quebec aussi, le deces donne lieu a l'ouverture d'une succession. 
Mais plutot que d' edicter que les biens seront partages selon les regles de 
dissolution des regimes matrimoniaux ou selon les regles successorales, 
un choix est laisse au conjoint survivant. En effet, !'article 624(c) 
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C.c.B.-C. oblige le conjoint survivant a faire un �hoix entre les avan
tages que lui procure son regime matrimonial et sa part dans la succes� 
sion de son conjoint. !Jepoux ne peut done tout a Ia fois ol?tenir sa part 
dans les acquets et sa part de succession. Soulignons toutefois que cet 
article ne s'applique que lorsqu'il s'agit d'une succession legale et que 
l'epoux vient en concurrence avec d'autres heritiers; autrement, il peut 
beneficier de son regime matrimonial et de la succession. <99> II faut noter 
que le Pro jet de loi 20 portant reforme au Code civil du Quebec du droit 
des personnes, des successions et des biens propose d'abolir !'obligation 
du choix posee par 1' article 624(c) et de permettre le cumul des avantages 
provenant du regime matrimonial et du droit successoral. 

i.e divorce est une autre cause de dissolution de regime. Regie 
generale, les droits des epoux sont etablis a la date de jugement irrevoca
ble mais, en matiere de divorce, les effets de Ia dissolution "remontent, 
entre les epoux, au jour de Ia demande" (art. 497, in fine). 11 en va de 
meme en matiere de separation de corps, de separation de biens et de 
nullite de mariage, puisque 1' on suppose Ia vie commune terminee des Ia 
demande. De plus, en vertu de l'article 498, les effets entre les epoux 
pourraient remonter au jour de la cessation de la vie commune, a 
condition que le tribunal l'autorise sur demande des conjoints. 

La separation de biens par voie judiciaire est une procedure qui n' est 
plus frequemment utilisee, puisque les epoux peuvent proceder a Ia 
modification de leur regime par voie conventionnelle en vertu des 
articles 469 et suivants. 

Qu'en est-il justement du changement conventionnel de regime 
durant le mariage? Cette procedure est plus frequemment utilisee que Ia 
separation judiciaire de biens parce que moins complexe. Ce sont les 
articles 469 et suivants qui traitent de Ia marche a suivre. En vertu de 
I' article 465, "Ia modification de regime effectuee pendant le mariage 
prend effet du jour de 1' acte le constatant". C' est done a ce moment que 
se fera Ia liquidation de I' ancien regime. 

En cas d'absence du conjoint, a quel moment Ia liquidation du 
regime matrimonial peut-elle se faire? Lors de l'envoi en possession 
provisoire ou lors de l'envoi en possession definitive? Selon le profes
seur Comtois, c'est lors de I' envoi en possession definitive, done apres 
30 ans d'absence, "que le partage de la societe d'acquets doit etre fait de 
fa�on complete, avec etablissement des rapports, des reprises et des 
recompenses". (IOO) 

Enfin, dans les cas de nullite de mariage, les effets de Ia dissolution 
remontent au jour de Ia demande (art. 497, in fine). Entre le jour du 
mariage et celui de la dissolution, les epoux de bonne foi disposent des 
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effets du ma,riage putatif et ils pourront de ce fait demander le partage 
des biens lors de la dissolution. Toutefois, lorsque l'un des epoux etait 
de mauvaise foi, seul l'epoux de bonne foi pourra reclamer le partage 
des acquets de son conjoint. 

Done, en conclusion, les causes de dissolution de regime habituelle
ment rencontrees sont le deces, la separation de corps et le divorce, ainsi 
que le changement conventionnel de regime. 

B. LES PROVINCES DE COMMON LAW 

Regie generale dans les provinces de common law, aucun droit de 
propriete n'est devolu tant qu'un jugement n'a pas ete rendu. La legisla
tion de Colombie-Britann1que fait cependant exception puisqu'elle 
edicte que, des qu'il y a fin du mariage, les epoux detiennent automati
quement les biens en commun, sans qu'il y ait necessite d'un jugement 
[art. 43(2)] . 

Pour qu'une requete en partage de biens puisse etre presentee, il faut 
generalenient qu'il y ait fin du mariage. Le Manitoba et la Saskatche
wan sont les deux seules provinces a autoriser les conjoints a presenter 
une requete pour partage de biens durant le mariage et ceci meme s'il n'y 
a aucune possibilite de rupture entre les conjoints. 

A quel moment peut-on considerer qu'il y a rupture entre les epoux? 

Les circonstances suivants sont identifiees par une ou plusieurs lois 
comme constituant une rupture et autorisant la presentation d'une 
requete: 

i. Lejugement de divorce ou Ia declaration de nullite 

Toutes les provinces de common law, sauf la Saskatchewan, 
considerent que le jugement de divorce ou la declaration de nullite 
constituent une rupture du lien matrimonial donnant ouverture a 
la dissolution du regime et au partage des biens des epoux. uo•> Les 
differentes legislations referent au jugement conditionnel de di
vorce (Ontario, Ile-du-Prince-Edouard, Nouveau-Brunswick et 
Alberta) ou au debut des procedures (Manitoba, Nouvelle-Ecosse 
et Terre-Neuve). La jurisprudence de la Colombie-Britannique 
semble majoritairement d'avis que la dissolution du regime peut 
se faire lors du jugement provisoire; toutefoi� dans un arret, 
Mandelkau v. Mandelkau, ooz> on a opte pour le jugement definitif. 

En Saskatchewan, comme nous l'avons souligne auparavant, il 
n'y a nulle necessite qu'il y ait rupture entre les conjoints; ceux-ci 
peuvent done deposer une requete en partage de biens a tout 
moment et la loi n'indique pas de causes precises. 
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ii. I.:otdonnance de separationjudiciaire 

Les lois de 1' Alberta, du Manitoba et de Ia Colombie-Britanni
que autorisent les epoux a faire une demande de partage de biens 
lors d'une ordonnance de separation judiciaire.<103> Au Manitoba, 
cette demande de partage pourrait se faire au debut des proce
dures . 

iii . I.: accord entre les parties en vue de se separer a /'amiable 

Dans certaines provinces, la redaction d'un accord de separa
tion entre les conjoints peut permettre une demande en partage de 
biens; c'est le cas en Colombie-Britannique et au Manitoba.<104> 

IV. La Separation de fait des epOUX 

Lorsque les epoux vivent separes et qu'il n'y a aucune possibi
lite de reconciliation, un partage des biens pourra etre ordonne 
dans la plupart des provinces.<IOS) Au Manitoba, les epoux doivent 
avoir ete separes durant une periode d'au moins six mois, alors 
qu'en Alberta cette periode doit etre d'un an, a moins que le 
tribunal ne soit convaincu qu'il n'y a aucune possibilite de n�con
ciliationY06J 

v. La dissipation ou dilapidation du patrimoine au detriment du 
conjoint 

Lorsque l'un des epoux dilapide ses biens, son conjoint est 
parfois autorise a presenter une requete en partage de biens; cette 
circonstance est en vis agee par les lois de 1' Alberta et du Manitoba, 
mais selon des degres differents .<107> De plus, il semble que cette 
circonstance ne soit envisagee que lorsque le mariage est deja en 
difficulte. 

vi. Le cas du deces de l'un des conjoints 

Le cas du deces pose certains problemes dans les provinces de 
common law, car les lois relatives au partage des biens entrent en 
conflit avec les lois sur les successions. Certaines provinces ont 
prefere laisser a ces dernieres le soin de regler le partage des biens 
entre les epoux a la mort de l'un d'eux, alors que d'autres prov
inces ont cherche a integrer les deux procedures . 

La situation differe selon que la rupture entre les epoux survient 
avant le deces ou qu'elle est causee directement par celui-ci. 
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Dans le premier cas, toutes les legislations autorisent le conjoint 
survivant qui a deja presente une requete en partage de biens avant 
le deces a poursuivre les procedures. De meme, toutes les prov
inces, sauf !'Ontario, l'Ile-du-Prince-Edouard et le Nouveau
Brunswick, autorisent le conjoint survivant a presenter une 
requete en partage contre Ia succession de 1' epoux decede lorsqu' il 
y a eu rupture entre les conjoints avant que ne survienne le deces, 
pour l'une des causes de rupture enumerees precedemment.<toS) 
Enfin, lorsque c'est l'epoux decede qui a presente Ia requete en 
partage, seules quelques legislations permettent au conjoint sur
vivant de poursuivre les procedures.<109l Cette faculte ne semble pas 
offerte au conjoint survivant en Alberta (art. 16).  

Dans le second cas, lorsque le deces est Ia cause de Ia fin du 
mariage, certaines provinces permettent qu'une ordonnance de 
partage soit rendue en faveur du conjoint survivant, mais non en 
faveur de la succession du defunct. <1 10l Par contre, d'autres prov
inces ne donnent aucune juridiction a leur loi relative au partage 
des biens dans pareils cas .<1 1 1l 

Enfin, dans toutes les provinces de common law, les regles 
generales des successions trouvent application lorsque survient un 
deces. Qu'arrive-t-il lorsqu'en vertu de la loi, un conjoint surviv
ant peut de plus demander le partage des biens de 1' epoux decede? 
Le cumul des recours so us les deux lois est-il possible? En vertu de 
la loi du Nouveau-Brunswick, le conjoint survivant doit faire un 
choix [art. 4(4)] ; il ne peut cumuler les deux recours . Par contre, 
trois legislations autorisent specifiquement les conjoints a exercer 
les deux recours.0 12l Il faut de plus souligner que le tribunal peut 
considerer cette situation du cumul des recours pour ordonner un 
partage inegal des biens familiaux. (ltl) 

En terminant sur ce point voyons 1' avis de McLean quant a la 
fa9on dont les differentes legislations traitent le cas du deces 
comme cause de dissolution de regime : 

"It is, however, unfortunate that only Newfound
land and Nova Scotia extend the legislation to cover 
distribution of property on death, and it may not be 
without significance that in those provinces the defini
tion of matrimonial property is relatively narrow".<1 14l 

Dans les provinces de common law, le deces n'est done pas toujours 
une cause de dissolution de regime, comme c' est le cas au Quebec. Cette 
distinction est peut-'etre due au fait que le Quebec connalt la liberte 
absolue de tester, alors que les provinces de common law protegent le 
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conjoint survivant de fa90n specifique a l'aide d'une creance alimen
taire. De ce fait, les legislateurs ont probablement juge inutile d'accor
der un droit supplementaire dans les biens du de cujus. Neanmoins, 
dans un but d'uniformisation, si ce n'est d'equite, il serait peut-etre 
preferable que le conjoint survivant puisse dans tous les cas beneficier 
du recours en partage, quitte a faire certains ajustements du cote de ses 
droits dans la succession. 

Maintenant, voyons de quelle maniere se fait la liquidation du regime 
da.ns les differentes juridictions. 

5 .2 LES REGLES DE DISSOLUTION ET DE LIQUIDATION D U  
REGIME 

Dans cette rubrique, nous examinerons les regles et les procedes de 
partage mis au point dans les diverses h�gislations. 

Le principe de base est celui du droit au partage mais, malgre ce 
principe commun, il demeure plusieurs distinctions entre les lt�gisla
tions. La difference fondamentale concerne Ia presomption de partage 
que connaissent certaines provinces, alors que d'autres l'ignorent et 
preferent s' en remettre au pouvoir discretionnaire du tribunal. Les 
autres variantes touchent les exceptions au partage : les facteurs discre
tionnaires et leur interpretation jurisprudentielle sont distincts d'une 
province a !'autre. 

Soulignons que le Quebec pour sa part n'autorise pas le tribunal a 
modifier le partage egal des acquets. 

5 .2 .1  Le principe de base : le droit au part age 

Dans les provinces de common law, le point le plus important de la 
reforme reside certainement dans !'acquisition par les epoux d'un droit 
au partage de certains biens lors de la dissolution du regime. II s'agit 
d'un grand bouleversement pour des provinces de tradition separatiste! 

Le Quebec, quant a lui, s'il a change de regime legal, n'a pas connu de 
virage aussi radical, puisqu'il demeure toujours regi par un systeme de 
partage bien que les modalites de ce partage aient varie. 

En fait, il faut s'inter,roger sur le sens reel de droit au partage dans les 
provinces de common law. Mm• Guay-Archambault s'est pose la ques
tion;<115> selon elle, certaines provinces auraient legifer6 dans le sens d'un 
droit quasi-autoniatique au partage, alors que d'autres auraient laisse 
toute discretion au tribunal sur ce point. Elle souligne : 

"On s'accorde, sinon sur les modalites, du moins sur le 
principe du partage de biens. Le legislateur, selon qu'il en 
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fait un droit decoulant du mariage ou qu'il veut ainsi recon
naitre le contribution d'un conjoint, emprunte des voies 
differentes. Dans le premier cas , il cree une presomption que 
certains biens sont sujets a partage a la rupture du lien 
conjugal. Dans le deuxieme, il s' en remet a la discretion du 
tribunal pour evaluer la contribution et determiner les droits 
qu'elle fonde". (us> 

Done, le partage est soit un droit, soit un privilege. A notre avis, le 
droit au partage existe dans toutes les legislations , mais selon des 
modalites differentes . Ainsi, lorsque Ia loi n' edicte aucune presomption 
d'egalite de partage, les circonstances de ce dernier sont evaluees par le 
tribunal qui pourrait ordonner le partage egal ou, a la limite, refuser 
tout partage. Nous ne croyons pas que cette derniere option soit une 
possibilite reellement envisagee par le legislateur; il s'agit tres certaine
ment d'un cas extreme. Regie generale, le droit a un certain partage 
demeure l'idee principale des diverses h�gislations. 

5 .2. 1 . 1  Les provinces oil existe une presomption d'ega/ite de partage 
(y compris /e Quebec) 

Dans ces provinces, la loi etablit une presomption a 1' effet que la 
division des biens qualifies de "partageables" doit se faire par moitie. 
Cette regie souffre quelques exceptions et le tribunal dispose toujours 
d'un certain pouvoir discretionnaire afin de modifier le partage, sauf au 
Quebec ou le partage ne pourra etre modifie que si l'un ou I' autre des 
epoux, ou les deux, y renoncent. 

A. AU QUEBEC 

La regie est enoncee a I' article 499 C.c.Q. : 

''Apres la dissolution du regime, chaque epoux conserve 
ses biens prop res . 

II a Ia faculte d'accepter le partage des acquets de son 
conjoint ou d'y renoncer, nonobstant toute convention con
traire!' 

II faut retenir cependant que seuls les biens acquets sont soumis a 
partage, les epoux conservant chacun leurs biens propres . Comme 
I' article 499 le mentionne, le droit d'option de l'epoux existe meme s'il 
en a ete convenu autrement au contrat de mariage. Eepoux a done 
toujours le droit d'accepter ou de refuser (par exemple dans le cas ou les 
acquets sont deficitaires) le partage des acquets. De plus, la decision de 
l'un des conjoints n'affecte pas celle de son epoux; "il s'agit, en effet, de 
deux demarches paralleles". o 16> 
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Le partage depend done de l'accpetation ou de la renonciation des 
epoux; cette acceptation ou renonciation est soumise a certaines forma
lites prevues par la loi (voir les articles 500 a 504 C.c.Q.). 

Les heritiers d'un conjoint decede possedent les m�mes droits que �e 
dernier; ils peuvent accepter ou renoncer au partage des acquets du 
conjoint survivant (art. 505). Toutefois, dans le cas de deces ou d'ab
sence, le conjoint survivant "peut exiger que l'on place dans son lot, 
moyennant, s'il y a lieu, une soulte payable au comptant ou par verse
ments, la residence familiale et les meubles qui sont affectes a !'usage du 
menage, ainsi que tout autre bien de caractere familial faisant partie de 
la masse a partager". 

earticle 503 sanctionne assez severement le cas de divertissement ou 
de recel des acquets par l'un des conjoints. Ce dernier est alors repute 
acceptant, nonobstant toute renonciation, et il perd sa part dans les 
acquets divertis ou receles, ainsi que son benefice d'emolument. 

En dernier lieu, soulignons que les creanciers possedent certains 
recours lorsque la renonciation est faite au prejudice de leurs droits (art. 
502) : ils peuvent alors "attaquer la renonciation et accepter la part des 
acquets du conjoint de leur debiteur aux lieu et place de ce dernier". 
Cependant, ce recours ne donne aucun droit a l'epoux qui a renonce. 

Pour expliquer de quelle maniere se fait la liquidation du regime de la 
societe d'acquets, nous suivrons la meme chronologie que celle du Code 
civil, qui esquisse les differentes etapes de la liquidation. 

i. La formation des masses et les recompenses 

Lorsqu'il y a acceptation, on forme alors deux masses avec les 
biens de chaque conjoint : la masse des propres et la masse des 
acquets (art. 507). Ce sont les regles concernant la qualification 
des biens, ainsi que la presomption generale d'acquet qui permet
tra d'etablir l'inventaire des biens dans chaque masse. 

On dresse ensuite un compte des recompenses dues a une masse 
par l'autre, et vice versa. C'est le Code civil qui determine dans 
quels cas une recompense est due.* Regle generale, chaque fois 
que les propres se seront appauvris pour enrichir les acquets, il y 
aura recompense en faveur des propres; au contraire, lorsque les 
acquets se seront appauvris pour enrichir les propres, il y aura 
recompense en faveur des acquets . En effet, l'article 508 edicte 
que "la recompense est egale a l'enricbissement dont une masse a 
beneficie au detriment de l'autre". 

*Ces cas sont identifies a Ia rubrique 4.2. 1 .  
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Done, lorsque les acquets doivent recompense aux propres, il 
s' agit d 'un actif a Ia masse des prop res et d 'un passif a la masse des 
acquets; dans le cas contraire, ce sont les propres qui sont debi
teurs des acquets. 

ii. Les dettes 

Les recompenSC?S etant reglees, il faut maintenant fixer le sort 
des dettes non-acquittees. 

!]article 511 enonce que les dettes sont presumees acquets dans 
certains cas. Ainsi les dettes encourues au profit des propres et qui 
n' ont pas encore ete acquittees au moment de la dissolution 
"donnent lieu a recompense comme si elles avaient deja ete payees 
par les acquets". 

Toutefois, si le Code discute des dettes contractees en faveur des 
propres, il ne traite pas des dettes non encore acquittees et qui ont 
ete contractees en faveur des acquets. Selon le professeur Com
tois, "il paraitrait juste et normal de faire une provision pour ces 
dettes et de les acquitter avant le partage, si la chose est possible, 
sinon de retenir le montant de la dette en faisant la provision 
necessaire a cette fin". (l l7) 

Avant le partage, **  les creanciers anterieurs conservent leurs 
recours sur l'integrite du patrimoine du debiteur et la dissolution 
du regime ne peut leur porter prejudice (art. 517). "lis pourront 
done, lorsque leur creance est anterieure a la date de la dissolution 
exiger le paiement de leur debiteur, sans que celui-ci puisse leur 
opposer que ses acquets ou ses propres, selon la source de la dette, 

· ne sont pas suffisants pour payer". <Hs> 

iii. Le so/de : rapports et prelevements 

A cette etape, le compte debiteur devra payer a I' autre masse ce 
qu'il lui doit. !]article 513 enonce les methodes selon lesquelles ce 
paiement pourra se faire. De plus, comme l'indique ce meme 
article, le choix quant aux biens preleves ou rapportes est effectue 
par l'epoux titulaire. C'est ce dernier qui determine les biens qui 
feront l'objet d'un prelevement ou d'un rapport. 

iv. Le partage 

La derniere etape demeure le partage. Comme nous l'avons 
deja souligne, le juge ne peut modifier le principe de 1' egalite du 

**Quant aux droits des creanciers apres le partage, nous en traiterons dans la rubrique 5 .6 
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partage; le code edicte qu'il se fera par moitie. Toutefois, dans le 
cas oil un epoux desirerait conserver certains biens qui sont sujets 
a partage, ! 'article 514 lui permet de desinteresser son conjoint 
"pour la totalite ou une part de ce qui lui revient, en lui payant la 
valeur". 

Finalement, si les parties ne parviennent pas a s'entendre quant 
a 1' estimation des biens, celle-ci sera faite par des experts designes 
par les parties ou par le tribunal (art. 516). 

En conclusion, nous pouvons dire que le legislateur a tente, en 
adoptant le regime de la societe d'acquets, de simplifier les me
canismes de dissolution du regime tels qu'ils existaient sous la 
communaute. Neanmoins, la procedure demeure assez ardue. 
Est-ce le prix a payer pour obtenir un regime de biens qui rende 
vraiment justice aux epoux? Voici !'opinion de Caparros sur le 
sujet : 

"Entre la date de la dissolution de la societe d'ac
quets et le moment oil le partage et les derniers recours 
sont regles, il y a un nombre considerable de me
canismes, de techniques et d'options a mettre en oeu
vre. A premiere vue, on y trouve une complexite 
quelque peu harassante, mais a y regarder de plus pres, 
on y decouvre un realisme reconfortant. Il est, en 
effet, impossible de proceder a la liquidation d'un 
regime matrimonial, ou a toute autre liquidation im
pliquant des personnes, des biens et des interets op
poses, sans se buter a des difficultes. I.:avantage de Ia 
legislation quebecoise sur Ia societe d'acquets est d'a
voir su reglementer ces difficultes et d'avoir tache d'y 
apporter des solutions". o 19> 

B. LES PROVINCES DE COMMON LAW 

Dans Ia majorite des provinces de common law, la regie de base est a 
l 'effet que le partage des biens familiaux se fait en parts egales . Ainsi, la 
loi de !'Ontario est fondee "sur le principe qu'une contribution mu
tuelle, financiere ou autre, des epoux au bien-etre de la famille est 
inherente a la relation matrimoniale et qu' elle donne droit aux deux 
epoux a un partage egal des biens familiaux lors de Ia dissolution". 020> Ce 
meme principe fonde aussi la legislation de l'Ile-du-Prince-Edouard 
[art. 5(1)] , du Nouveau-Brunswick [art. 3(1)] , de la Nouvelle-Ecosse 
(art. 12), de Terre-Neuve [art. 19(1)] , de la Saskatchewan [art. 2(1)] et de 
la Colombie-Britannique (art. 43). 
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Il existe des exceptions au droit au partage egal et le tribunal pourra 
changer la quotite du partage dans certaines circonstances, mais i1 n' en 
demeure pas moins que, de prime abord, le partage do it se faire en parts 
egales. 

5 .2. 1 .2 Les provinces oil n'existe pas la presomption d'egalite de 
part age 

�Alberta et le Manitoba connaissent une regie differente. Dans ces 
provinces, le partage est soumis a la discretion judiciaire. Il pourra se 
faire par moitie, mais i1 n'existe pas de presomption a cet effet et c'est le 
tribunal qui a le pouvoir de determiner, dans chaque cas, le montant des 
parts. 

· 
Ainsi !'article 7(1) de la loi de 1' Alberta stipule : 

"7(1) The Court may, in accordance with this section, 
make a distribution between the spouses of all the property 
owned by both spouses and by each of them!' 

Quant a I' article 12 de la loi du Manitoba, il est a l'effet que : 

" 12. Subject to section 13, spouses each have the right 
upon application to have an accounting of assets under 
section 14 and an equalization of assets under section 16!' 

On voit done que, dans ces provinces, si le partage demeure un droit 
pour les epoux, sa quotite est laissee a I' appreciation du tribunal. 

Voyons maintenant queUes sont les derogations au partage. 

5 .2.2 Les derogations au partage ega[ 

On retrouve deux types de derogation possible au partage egal : le 
partage inegal des biens familiaux et le partage des biens non-familiaux. 
Toutes les provinces de common law permettent au tribunal de varier la 
quotite du partage des biens familiaux; en outre, les provinces de 
common law autorisent le tribunal a partager les biens non-familiaux 
suivant certaines regles. 

A I'egard de ces modifications a la quotite du partage, les legislations 
etablissent une approche generale et cette approche est suivie en fonc
tion de differents facteurs. Les legislations donnent done quelques 
indications qui precisent de queUe maniere le pouvoir discretionnaire du 
juge doit etre exerce. 

Deux questions se posent en rapport avec cette section : en quoi 
consiste cette approche generale? Et quel poids peut-on accorder aux 
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facteurs specifiques enumeres dans la loi? En plus de repondre a ces 
questions, no us verrons de quelle maniere les tribunaux ont interprete la 
faculte qu'ils ont de deroger au partage egal dans certains cas. 

5 .2.2 . 1  I: approche generate 

I.: approche generale est a l'effet que les tribunaux peuvent ordonner 
un partage inegal des biens lorsqu'un partage egal s'avererait inequita
ble. Il s'agit du premier point a considerer; par Ia suite, le tribunal do it 
examiner les criteres specifiques de derogation enumeres dans la loi. 

Ainsi en Ontario, le critere de base est "l' inequite" du partage [art. 
4(4)], alors que Terre-Neuve utilise le critere "grossly unjust and uncon
scionable" (art. 20) et que le Manitoba traite d'un partage "grossly 
unfair and unconscionable" [art. 13(1)]. Regie generale, les autres 
provinces connajssent ces meme types de criteres de base. 

Il faut souligner que les tribunaux de !'Ontario, de la Colombie
Britannique et de Ia Saskatchewan s'en tiennent generalement a la regie 
de l'egalite de partage et, s'ils ordonnent un partage inegal, celui-ci doit 
etre justifie par rapport aux criteres specifiques de Ia loi. 

Jusqu'a maintenant, les tribunaux ontariens ont interprete restric
tivement les exceptions au partage egal.021) Voyons d'ailleurs de quelle 
fa9on s'exprimait le juge dans Silverstein v. Silversteinu22> quant a la 
maniere dont les tribunaux doivent considerer les derogations au par
tage egal : 

"It is my opinion that a Court should be loath to depart 
from that basic rule, and it should be exercise its power to 
depart from that rule only in clear cases where inequity 
would result, having regard to one or more of the statutory 
criteria set out in clause (a) to (f)�' 

En Colombie-Britannique, les tribunaux se sont exprimes a quelques 
reprises quant a !'approche generale qui permet aux tribunaux de 
deroger aux regles du partage egal. Dans Margo lese v. Margolese, <123> le 
juge refuse I' argument selon lequel l'approche des tribunaux ontariens 
est inapplicable en Colombie-Britannique. Selon lui, les tribunaux ne 
peuvent devier des criteres de partage determines par la loi, a moins de 
motifs precis. On retient done une interpretation restrictive des excep
tions au partage. Toutefois dans Udrea v. Udrea, 024) le juge adopte une 
approche plus liberale : "I  think that I can pretty much do what I think 
is fair having regard to the matters enumerated in 51(a) to (f)". 

Dans certaines provinces, Ia jurisprudence est a l'effet que les tribu
naux sont justifies d'accorder un partage inegal, lorsque Ia definition 
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que donne la loi des biens familiaux ne reflete pas la premisse selon 
laquelle les services rendus a la famille doivent se voir accorder une 
reconnaissance economique. <125> 

De meme, le critere de "l'equite" s'applique generalement lorsqu'il 
s'agit de determiner si les biens non-familiaux pourront etre partages . 
Ceux-ci ne sont habituellement pas sujets a partage, toutefois, lorsque 
le seul partage inegal des biens familiaux s'avererait inequitable, le 
tribunal sera alors autorise a partager les biens non-familiaux. 

En Alberta, en Saskatchewan et en Colombie-Britannique, on appli
que le critere de l' "equite" de fa�on assez large, mais selon des modali
tes differentes.  En Saskatchewan, le tribunal peut ordonner un partage 
des biens non-familiaux seulement s'il apparal:t "unfair and inequita
ble" de ne pas faire une telle distribution, alors qu'en Alberta, le 
tribunal peut autoriser un tel partage dans la mesure oil il le considere 
juste et equitable. En Colombie-Britannique, on accorde le partage des 
biens non-familiaux dans les cas oil il serait "inequitable" de ne pas 
ordonner un tel partage. Dans cette derniere province, le tribunal, 
semble-t-il, autorise relativement facilement le partage des biens non
familiaux. 

eOntario, I' Ile-de-Prince-Edouard et le Nouveau-Brunswick appli
quent un critere plus restrictif. Voici ce qu'enonce l'articie 4(6) de la loi 
de !'Ontario: 

"4(6) La Cour partage un bien autre que familial pour l'un 
des motifs suivants : 

a) l'epuisement anormal des biens familiaux par l'un des 
copjoints; 

b) le resultat du partage des seuls biens familiaux serait 
inequitable, compte tenu : 

i) des facteurs enonces aux alineas (4) a) a f); 

ii) du fait que l'un des conjoints, en prenant sur lui une 
partie des responsabilites enoncees au paragraphe (5), 
a permis a l'autre de se livrer a !'acquisition, a la 
gestion, a l'entretien, a !'exploitation ou a I' ameliora
tion d'un bien autre que familial!' * 

*I.:article 4(6)(b)(ii), disposant d'un cas de partage de biens non-familiaux, entre en 
conflit avec l'article 8 traitant du versement compensatoire; nous verrons plus loin que 
les tribunaux ont eu quelques difficultes a distinguer entre les deux dispositions. 
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Il faut done que l' epoux ait appauvri de fa�on anormale les biens 
familiaux ou alors que le partage des seuls biens familiaux s' avere 
injuste. Tout comme en matiere de partage inegal des biens familiaux, la 
loi fait reference a certains facteurs specifiques qui autorisent le partage 
dans certains cas. II semble de plus que les tribunaux n'accordent pas le 
partage des biens non-familiaux s'ils ne peuvent se referer a l'un de ces 
criteres. Toutefois, meme s'ils sont generalement stricts, les juges se 
montrent, dans certains arrets , assez larges dans leur interpretation.<126> 

5 .2.2.2 Les criteres particu/iers 

Comme nous l'avons vu precedemment, les tribunaux referent 
generalement a certains criteres specifiques afin de justifier un partage 
inegal des biens familiaux ou un partage des biens autres que familiaux, 
et ceci lorsqu'il est inequitable d'ordonner le seul partage egal des biens 
familiaux. 

Les criteres particuliers enumeres dans la loi ne peuvent etre consi
deres de fa�on independante; il faut les examiner a la lumiere du critere 
general et en rapport les uns avec les autres. 11 existe plusieurs variantes 
entre les legislations : les criteres enumeres ne sont pas toujours identi
ques et lorsqu'ils sont les memes, la jurisprudence en donne frequem
ment une interpretation differente. <127> 

i .  La duree du mariage et Ia periode de cohabitation 

Certaines legislations envisagent specifiquement la duree du 
mariage<128> et la plupart prennent en consideration la periode de 
cohabitation ou de separation des epoux. <129> La Saskatchewan 
tient compte expressement de la periode de cohabitation qui a 
precede le mariage; ce critere est considere dans la jurisprudence 
d'autres provinces, meme si la legislation n'en fait pas specifique
ment mention. 030> 

11 est important de souligner que dans toutes les provinces, sauf 
au Manitoba et en Saskatchewan, la duree du mariage ou la 
periode de cohabitation n'a pas d'incidence sur la classification 
des biens familiaux. 

Un mariage de courte duree alors meme que l'epoux n'a fait 
aucune contribution permettra de priver en partie cet epoux de sa 
part dans les biens familiaux, alors qu'un mariage de longue duree 
autorisera les tribunaux a partager les biens non-familiaux. De 
meme, le partage sera reduit si le mariage a ete long mais que les 
periodes de separation ont ete nombreuses ou prolongees. 
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ii. Les accords entre le parties 

Si les contrats familiaux peuveht exclure les dispositions de la 
loi, qu' en est-il des accords conclus entres les parties et qui ne 
peuvent etre consideres comme des contrats familiaux au sens de 
la loi? Certaines legislations autorisent le tribunal a prendre en 
consideration de tels accords afin de modifier le partage des 
biens .<13n 

iii. Les contributions des epoux 

Toutes les legislations permettent au tribunal de modifier le 
partage lorsque l'un des epoux a fait des contributions qui ont 
favorise l 'actif de son conjoint. 

Le travail menager est parfois considere comme une contribu
tion valable permettant de modifier la quotite du partage; toute
fois , il semble acquis, dans la jurisprudence, que le travail 
menager fait dans un cadre "normal" ne peut entra1ner une 
modification du partage egal. La regie generale (partage egal) ne 
pourra etre changee que s'il s'agit d'une contribution "extraordi...; 
naire" en matiere de travail menager<l32} ou que le partage egal des 
biens ne recompense pas suffisamment la contribution de 1' epoux 
fait en matiere de travail menager, meme si ce dernier a ete accom
pli dans un cadre normal. 033> 

Les autres types de contribution permettant de modifier la 
quotite du partage sont assez restreints : il peut s'agir d'une 
contribution en argent (directe ou indirecte) ou de l'aide dans 
!'acquisition, la conservation, l'entretien de certains types de 
biens appartenant au conjoint. Dans certains cas, on considerera 
l'aide apportee dans la carriere ou la future carriere du conjoint. 

Comme nous l'avons vu precedemment, la Colombie-Britanni
que occupe une place particuliere en matiere de contribution, 
puisque ce facteur permet non seulement de modifier la quotite du 
partage, mais vise aussi la qualification des biens. Il est done 
utilise a deux niveaux et revet de ce fait une importance particu
liere. 

lV. Les circonstances ayant trait a /'acquisition, a ['usage et a Ia 
disposition d'un bien 

Cette rubrique touche les origines d'un bien, ainsi que sa nat
ure, son utilisation (conservation, entretien et amelioration) et 
enfin la disposition ou le transfert de ce bien. Nous allons voir de 

21 1 



CONFERENCE SUR I.JUNIFORMISATION DES LOIS AU CANADA 

quelle maniere ces facteurs peuvent permettre de modifier la 
quotite du partage. 

a) Eorigine du bien 

Ce facteur doit etre considere sous deux angles : le moment 
d'acquisition du bien et la maniere dont le bien a ete acquis ,  c'est
a-dire s'il a ete acquis par donation ou heritage ou autrerilent. 

Dans certaines provinces,<134> le tribunal est autorise a considerer 
le fait qu'un bien a ete acquis par donation et il peut, dans ces 
circonstances, refuser le partage de ces biens. Le refus de partager 
ce type de bien (quelle que soit leur qualification) est fait dans 
l'optique probable de respecter les volontes du testateur. 

Toutefois, ce ne sera pas toujours le cas. Ainsi lorsqu'une 
demeure a ete acquise par donation, mais qu' elle a servi de resi
dence familiale durant des annees, elle sera divisee egalement 
entre les epoux lors du partage. 035> De meme, il pourra y avoir 
modification de la quotite du partage, lorsqu'un epoux a fait une 
contribution permettant !'amelioration d'un bien recu en cadeau 
par son conjoint. 036> 

En Alberta et au Manitoba, le tribunal peut aussi prendre en 
consideration le fait qu'un bien a ete acquis par donation; toute
fois,  au Manitoba, ce facteur joue uniquement lorsque l'epoux 
detient des biens pour une somme importante en raison de dons ou 
d'heritages qu'il a recus.<m> 

Toutes les provinces, sauf 1' Alberta et le Manitoba, tiennent 
compte de la date d' acquisition du bien comme motif permettant 
au tribunal de refuser un partage de biens autres que familiaux. 
Ainsi, un bien acquis plusieurs mois a pres la separation et avec des 
economies personnelles de 1' epoux ne sera probablement pas sujet 
a partage, meme lorsque le partage des seuls biens familiaux 
s'avererait inequitable et qu'il est possible alors d'ordonner un 

· partage des biens non-familiaux. 

b) La nature et /'utilisation du bien 

La nature du bien, s'il s'agit d'un bien commercial, est un 
facteur de variation du partage egal dans la legislation manito
baine [art. 13(2)(g)] ; aucune autre loi ne fait mention de ce facteur. 

Le fait qu 'un bien soit detenu en copropriete avec un tiers se 
retrouve dans les criteres de variation enumeres dans les lois de 
1' Alberta [art. 8(c)] et de Ia Saskatchewan [art. 21(2)(n)] . Lorsque 
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le bien est detenu en copropriete et qu'il est utilise avec le tiers, i1 y 
aura possibilite de modifier les regles du partage etablies par la loi. 

Quant a !'utilisation que I' on fait du bien, il s'agit d'un critere 
que 1' on retrouve dans plusieurs legislations . 038> Ce critere est done 
utilise a la fois pour modifier I' approche generale de la loi quant 
au partage et pour qualifier les biens. 

c) Les transferts et les dispositions de biens 

La regie generale est a 1' effet que les tribunaux peuvent toujours 
prendre en consideration les alienations faites par les epoux pen
dant la periode du mariage ou de la separation. 

Il s 'agit d'un critere specifiquement enumere dans certaines 
lois. <139> En effet, certains types de dispositions sont prohibes. Si, 
en Colombie-Britannique, seule la date de Ia disposition peut etre 
prise en consideration, dans les autres provinces, c' est la nature 
meme de la disposition qui est importante. Ainsi, dans toutes les 
legislations (sauf dans une certaine mesure en Colombie-Britanni
que), le transfert d'un bien familial fait au prejudice des droits du 
conjoint peut provoquer une modification de la regie du partage 
des biens familiaux et meme un partage des biens non-familiaux. 
Le critere de base est !'injustice ou le prejudice cause a l'autre 
conjoint . 

De fa�on plus generale, lorsqu'il y a eu "epuisement anormal" 
des biens familiaux, plusieurs legislations autorisent alors le tribu
nal a partager les biens non-familiaux. Ils'agit generalement du 
cas oil l'un des epoux a dissipe ses biens.040> 

Les remedes dont dispose le tribunal afin de contrer la dissipa
tion des biens sont de deux types : direct et indirect. Ainsi, dans 
certains cas, le tribunal peut prendre en consideration la valeur des 
transferts et ordonner un partage des biens qui tient compte de 
ceux-ci. <14'' De fa�on plus specifique, le tribunal peut ordonner au 
cessionnaire de remettre au conjoint soit une somme d'argent,<142> 
soit une partie ou la totalite du bien.<'43> Toutefois, 1' Alberta et la 
Saskatchewan protegent le tiers de bonne foi et, dans ce cas, il est 
probable qu'un tribunal ordonnerait plut6t une modification au 
partage qu'un remboursement. Dans quelques provinces, le tribu
nal peut examiner la maniere dont le bien a ete acquis pourrait 
ainsi considerer un don entre les epoux afin de modifier la quotite 
du partage. <144' 
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v. La situation financiere des epoux 

Dans la majorite des provinces de common law, sauf en Colom
bie-Britannique et a Terre-Neuve, le partage est ordomi.e sans 
egard aux obligations alimentaires des epoux. Toutefois , le tribu
nal se doit de considerer Ia situation financiere generale des epoux 
et, de fac;on indirecte, le fait qu'un des epoux ait une charge 
alimentaire importante pourra influencer Ia determination du 
partage. 

Dans cinq provinces, le tribunal est autorise a tenir compte 
specifiquement des dettes des epoux.(14S) Dans d'autres provinces, 
le tribunal peut faire reference aux dettes en rapport avec d'autres 
facteurs.046l Le tribunal peut aussi considerer les consequences. 
financieres immediates du partage (par exemple en matiere fis..i 
cale ), ainsi que les besoins respectifs des parties et le niveau de vie 
que connaissaient les conjoints pendant le mariage. Sur ce dernier 
point, le tribunal peut viser a maintenir les conjoints dans un 
standard de vie semblable en regard de leur age, de leurs diverses 
obligations et de leurs possibilites presentes et futures d'assurer 
leur subsistance. 

vi. La conduite des parties 

Regie generale, les tribunaux refusent de prendre en consider
ation la conduite des parties lors du partage des biens . Voici 1' avis 
du juge dans I' arret Stammler v. Stammler. :< 147> 

" . . .  the legislation intends that contribution to the 
marriage in human terms, both positive and negative, 
is not to be taken into consideration:' 

La majorite de la jurisprudence partage cette opinion. Toute
fois, le tribunal pourra parfois modifier le partage en fonction de 
I' apport tres important d'un epoux dans la relation matrimoniale 
ou, au contraire, d'une participation moindre de ce dernier. 

En definitive, il apparait que les tribunaux des provinces de 
common law disposent d'une assez large discretion afin de modi
fier la quotite du partage, ce qui n'est pas le cas au Quebec ou le 
partage des biens acquets se fait toujours en parts egales. 

De plus, les tribunaux des provinces de common law ont une 
assez grande liberte en regard de la forme que peut prendre la 
distribution des biens; par exemple, le tribunal peut ordonner 
qu'un bien soit divise ou vendu, ou encore qu'un bien soit cede en 
propriete ou en fiducie a l'un des conjoints . Regie generale, toute 
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forme de distribution est possible et c'est surtout Ia nature des 
bieris qui influencera le type de distribution. 048> 

5 .3  LES DONATIONS STIPULEES AU CO NT RAT DE MAR/AGE 

Qu'arrive-t-il aux donations stipulees au contrat de mariage lors de la 
dissolution du regime? Nous avons survole ce point dans la rubrique 3 .3 
en examinant les effets des contrats familiaux; nous allons maintenant 
voir de fa�on plus specifique comment se concilient ces clauses du 
contrat de mariage et les dispositions legales de dissolution de regime. 

A. AU QUEBEC 

eancien article 208 C.c.B.-C. edictait le principe du non-effet du 
divorce sur les donations contenues au contrat de mariage, tant celles 
stipulees entre vifs que celles consenties a cause de mort. Cet article a ete 
abroge le ler decembre 1982. 

Ce sont les articles 557 et 558 qui edictent les nouvelles regles : 

''Art. 557. Le divorce rend caduques les donations a 
cause de mort que les epoux se sont consenties en consider
ation du mariage�' 

''Art. 558. Le divorce ne rend pas caduques les autres 
donations a cause de mort ni les donations entre vifs consen
ties aux epoux en consideration du mariage�' 

Toutefois ,  le tribunal peut, au moment ou il prononce le 
divorce, les declarer caduques ou les reduire, ou ordonner 
que le paiement des donations entre vifs soit differe pour un 
temps qu'il determine. 

On voit done que, regle generale, le divorce ou Ia separation de corps 
n' aneantissent pas les donations que les epoux se sont consenties dans 
leur contrat de mariage, exceptions faites des donations a cause de mort 
consenties en consideration du mariage puisque ces dispositions sont 
considerees de nature testamentaire. En effet, ces dernieres subissent un 
meme traitement qu'il s' agisse de nullite de mariage (art. 437) ou de 
divorce (art. 557) : ces donations sont nulles ou caduques. eabrogation 
de I' article 208 C.c.B.-C. a fait disparaitre la discretion judiciaire qui 
existait sur ce point. Quant aux donations faites par des tiers ou aux 
donations entre vifs, elles demeurent valides,  mais le tribunal peut soit 
les annuler, soit les reduire, soit en retarder le paiement. A ce niveau, 
done, le pouvoir discretionnaire demeure et celui-ci pourra prendre en 
consideration la conduite des parties. 
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On peut done dire que, tout comme dans le droit anterieur, le divorce 
ou la separation ne rendent pas automatiquement caduques les dona
tions entre vifs faites par contrat de mariage, mais le pouvoir discretion
naire du tribunal peut s' exercer sur ce point, so it en les annulant ou en 
les modifiant, soit en ordonnant que ces donations soient executees 
conformement a Ia convention. 

En ce sens, on peut aussi dire que la jurisprudence anterieure re9oit 
application. 

On s'est interroge frequemment a savoir si les tribunaux devaient ou 
pouvaient respecter ce que l'on nommait les "clauses de divorce" , c'est
a-dire les arrangements pris par les parties en consideration d'une 
separation possible. On stipulait alors que le divorce ou Ia separation de 
corps etait une cause d' exigibilite ou de revocabilite des donations faites 
par contrat de mariage. Face a ces clauses, un auteur exprimait ainsi son 
avis quant a 1' attitude des tribunaux : 

"Suite a plusieurs jugements, dont certains sont recents, 
on peut affirmer que les tribunaux donnent plein effet a la 
volonte stipulee par les parties lors du contrat de mariage, 
soit pour revoquer, soit pour rendre exigible une dona
tion!'<149) 

C' est probablement dans cette optique que les tribunaux conti
nueront d'analyser ces clauses et de regler, lors du divorce ou de la 
separation de corps, le sort des donations contenues au contrat de 
mariage. 

B. LES PROVINCES DE COMMON LAW 

Dans ies provinces de common law, la separation de biens n' etait pas 
temperee par des donations, contrairement a la pratique notariale au 
Quebec. Les epoux n' ant done pas !'habitude d' accorder des dons a leur 
conjoint a l'interieur du contrat de mariage. 11 faudra examiner si les 
recentes reformes modifieront cette fa9on de faire. 

5 .4 I: ATTRIBUTION PREFERENTIELLE DE LA RESIDENCE 
FAMILIALE ET DES MEUBLES AFFECTES A L'USAGE DU 
MENAGE 

La possibilite pour le tribunal d'attribuer a Pun des conjoints la 
possession exclusive de la propriete servant de residence familiale date 
des recentes reformes. Auparavant, meme les lois qui assuraient une 
certaine protection de la residence familiale (les lois sur le douaire et les 
lois sur le "homestead") ne prevoyaient pas cette alternative. 
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Dans la plupart des provinces, le tribunal peut desormais rendre une 
ordonnance de possession exclusive de la residence familiale au moment 
de la dissolution du lien matrimonial. Dans queUes circonstances et 
selon queUes modalites une telle ordonnance peut-elle etre rendue? 
C' est ce que no us allons examiner dans cette rubrique. 

A. AU QUEBEC 

Le Quebec se differencie des provinces de common law du fait qu'il 
n'autorise generalement pas le tribunal a accorder la possession exclu
sive de la residence familiale a l'epoux non-proprietaire en cas de 
separation de corps ou de divorce. Un droit de propriete ne pourra etre 
accorde que le but d' attribuer une compensation a 1' epoux qui a fourni 
un apport et enrichi le patrimoine de son conjoint (voir rub rique 5 .  5), et 
ceci uniquement dans le cas du divorce, puisqu'en matiere de separation 
de corps, seul un droit d'habitation peut etre accorde. Hormis ce cas, 
aucune ordonnance de possession exclusive ne pourra etre rendue a 
1' egard de la residence familiale. 

Toutefois, le tribunal peut, lors de la separation de corps ()U du 
divorce, accorder un droit d'habitation de l'ancienne residence fami
liale a l'epoux non-proprietaire.<Iso> De. plus, en vertu de !'article 457 
C .c.Q. ,  le tribunal peut allouer, dans le cas de separation de corps, de 
divorce ou d'annulation de mariage et si la demande lui en est faite, le 
bail de la residence familiale au conjoint du locataire. Si une telle 
ordonnance est rendue, "!'attribution lie le locateur des que le jugement 
lui est signifie et libere, pour 1' avenir, le locataire originaire des droits et 
obligations resultant du bail". Dans les memes cas, le tribunal peut 
attribuer a l'un des conjoints, la propriete ou l'usage des meubles 
affectes a l'usage du menage et dont son conjoint a la propriete. 

I.! attribution preferentielle existe cependant lorsque le regime matri
monial de la societe d'acquets est dissous suite au deces ou a I' absence 
d'un conjoint. En ce cas, le conjoint survivant peut exiger que la 
residence familiale, les meubles affectes a l'usage du menage ou tout 
autre bien partageable ayant un caractere familial soit place dans son lot 
(art. 515). Le projet de loi 20 propose !'introduction d'une regie simi
laire, en matiere successorale, independamment du regime matrimo
nial. 

B. LES PROVINCES DE COMMON LAW 

Dans toutes les provinces de common law, il est possible au tribunal, 
lors de la dissolution du lien matrimonial, d'accorder la possession 
eXclUSiVe de la residence famiJia}e a J'Un OU l'autre deS epOUX_<ISl) 
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Dans cinq de ces provinces, certaines conditions sont requises afin de 
pouvoir ordonner une possession exclusive. Ainsi, en Ontario, a l'Ile
du-Prince-Edouard, au Nouveau-Brunswick, en Nouvelle-Ecosse et a 
Terre-Neuve, cette ordonnance ne peut etre rendue que si toutes les 
autres mesures concernant la residence familiale sont inadequates ou si 
!'interet des enfants exige qu'une telle ordonnance soit rendue. 

En Alberta et en Saskatchewan, la loi ne pose aucun pre-requis, mais 
offre une liste de facteurs que le tribunal doit considerer avant d'exercer 
sa juridiction. Par exemple, on retrouve les facteurs suivants : la situa
tion financiere des epoux, les besoins des enfants et, enfin, les autres 
remedes possibles. De plus, la loi de la Saskatchewan reH�re aux com
portements des epoux et a toutes autres circonstances pertinentes. 

Dans l'arret Crites v. Crites,<152) le juge est d'avis que le "besoin" dans 
lequel se trouve un conjoint est le facteur primordial a considerer. · 

" 'Need' is the major factor to be considered in an applica-
tion for exclusive possession under section 5!' 

Le tribunal determine la periode de posse�sion exclusive; elle n' est 
done que pour un temps determine et elle peut prendre fin si l'epoux qui 
detient le titre dispose de son droit dans la residence familiale. (ISJ) 

Toutefois, les legislations accordent une certaine protection au con
joint qui detient un droit de possession exclusive. D'abord, certaines 
dispositions interdisent !'alienation de la residence familiale sans le 
consentement du conjoint (voir rubrique 2.2.2), puis d'autres disposi
tions visent specifiquement les actions des tiers.054) 

5 . 5  LE VERSEMENT COMPENSATOIRE 

Cette notion a deja ete vue de fa�on succincte dans la rub rique 2.2. 3 .  
No us en traiterons maintenant de maniere plus explicite puis que c' est 
lors de la dissolution du regime, ou suite a celle-d, que le versement 
compensatoire est fait. 

Comme nous l'avons souligne precedemment, le but de ces disposi
tions est de retablir 1' equilibre patrimonial entre les epoux. 

A. AU QUEBEC 

Les dispositions concernant la prestation compensatoire sont entrees 
en vigueur le 1 ., decembre 1982. II s' agit done de dispositions relative
ment nouvelles. Carticle 559 C.c.Q. s'applique en matiere de divorce 
alors que l'article 533 touche la separation de corps et !'article 735 . 1  
C.c.B.-C. le deces. 
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C'est I' article 559 C.c.Q. qui etablit le principe en matiere de presta
tion compensatoire. Pour avoir droit a une prestation compensatoire, 
1' epoux doit avoir contribue par son apport a 1' enrichissement de son 
conjoint. II n'est pas important qu'il y ait une cause a I' apport fait. 

"Varticle 559 C.c .Q.  ne retient pas les principes tradition
nels de 1' enrichissement sans cause et 1' on doit rechercher 
uniquement si }'apport de l'un des epoux a contribue a 
l'enrichissement du patrimoine de I' autre sans se demander 
si cet apport a ete fait sans cause ou non�•<tss> 

Qu'est ce qui constitue veritablement un apport pouvant donner lieu 
a compensation? Certaines contributions ne semblent poser aucune 
difficulte : ainsi 1' apport en biens, le pret en argent et la collaboration a 
une entreprise commerciale ou familiale appartenant au conjoint. 

Le cas du travail menager semble plus problematique et Ia jurispru
dence est divisee sur ce point. Toutefois, lorsque le travail menager va 
au-dela de !'obligation legale du conjoint qui s'acquitte ainsi de sa 
contribution aux charges du mariage (art. 445), sa validite en tant 
qu'apport ne semble plus faire de doute.<156> Qu'en est-il dans les autres 
cas? II existe presentement deux courants jurisprudentiels sur ce point : 
certains arrets considerent le travail menager comme la contribution de 
l'epoux aux charges du menage et sont unanimes a dire qu'il ne s'agit 
pas d'un apport a moins qu'il n'y ait surplus, tandis que d'autres arrets 
acceptent le travail menager comme apport sans qu'il y ait necessite de 
restreindre son acceptation. Soulignons que Ia Cour d'appel dans un 
arret recent, Globenski c. Poirier, o57> est venue cautionner le premier 
courant jurisprudentiel et a refuse de considerer le travail menager 
comme un apport valable dans le cas oil il est effectue de fa�on raisonn
able. Toutefois, cette position n'est sans doute pas definitive. 

Lorsqu'il �st determine qu'il y a eu apport, de queUe maniere Ia 
prestation va-t-elle etre etablie et payee au conjoint qui y a droit? 

La prestation est etablie en fonctoin de I' apport, qu'il faut evaluer de 
maniere assez discr�tionnaire lorsque celui-ci est fait autrement qu'en 
biens ou en argent, ainsi qu'en fonction des avantages que procurent le 
regime matrimonial et le contrat de mariage. 

Cette prestation pourra etre payee au comptant ou par versements .  
De plus, le second alinea de I '  article 559 edicte que : "Cette prestation 
compensatoire peut etre payee, en tout ou en partie, par I' attribution 
d'un droit de propriete, d'usage ou d'habitation, conformement aux 
articles 458 a 462". Ce droit de propriete, de possession ou d'habitation 
de Ia residence familiale est souvent attribue lorsque Ia prestation est 
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difficile a evalUef(ISS) OU lOfSQUe le patrimoine dU COnjoint ne permet paS 
!'attribution d'un autre type de compensation {ex. : un montant 
d'argent).059' En fait, l'apport, ainsi que le montant de Ia prestation, 
sont souvent difficiles a evaluer avec exactitude. 

En terminant, soulignons que ces dispositions sont plus frequem
ment utilisees en regime de separation de biens que sous la societe 
d'acquets, le regime legal accordant deja un certain partage des biens, 
evitant ainsi que certaines inequites ne se produisent. Toutefois, l'epoux 
marie en societe d'acquets pourrait, dans certains cas , avoir droit a une 
prestation compensatoire, par exemple, lorsqu'il a contribue a !'ac
quisition de biens propres par son conjoint ou s'il les a fait fructifier. 

B .  LES PROVINCES DE COMMON LAW 

Ce ne sont pas toutes les provinces de common law qui traitent du 
versement compensatoire dans leur legislation; seules les lois de l'Onta
rio {art. 8), de l'Ile-du-Prince-Edouard (art. 8), du Nouveau-Brunswick 
(art. 42), de la Nouvelle-Ecosse {art. 18) et de Terre-Neuve {art. 27), 
comprennent des dispositions a cet effet. 

Tout comme au Quebec, ces dispositions visent a compenser l'epoux 
qui a fourni un apport et enrichi le patrimoine de son conjoint; cet 
apport est examine de fa9on independante des d:gles du partage. Au 
Nouveau-Brunswick, toutefois, aucun versement compensatoire ne 
peut etre ordonne si un partage a deja effectue selon 1' approche generale 
de Ia loi [art. 42{8)] . Dans les autres provinces, la double application 
(selon I' approche generate, puis en rapport avec un versement compen
satoire) ne cause generalement pas de difficultes. II faut admettre 
toutefois que, dans la pratique, il y a parfois confusion entre la notion 
de partage et celle de prestation compensatoire. 

eapport doit etre fait en consideration de certains types de biens, 
sauf au Nouveau-Brunswick oil il peut toucher tous les biens. En 
Nouvelle-Ecosse et a Terre-Neuve, l'apport doit etre fait a des biens 
commerciaux et en Ontario et a l'Ile-de-Prince-Edouard, il ne peut 
toucher qu'un bien autre que familial . 

A titre d'exemple, voyons I' article 8 de la loi de !'Ontario : 

''Art. 8 .  Sur demande d'un conjoint ou d'un ancien con
joint qui a fait un apport en travail, en argent et qui s'evalue 
en argent a !'acquisition, a la gestion, a l'entretien, a !'ex
ploitation ou a I' amelioration d'un bien autre que familial 
auquel l'autre conjoint a ou avait droit, la cour peut : 

a) ordonner un versement compensatoire; 
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b) attribuer au demandeur une part du droit de l'autre 
conjoint de valeur equivaleJ;J.te a son apport. 

La cour evalue 1' apport comme si les parties n' etaient pas 
conjoints, et sans tenir compte dujait qu,un conjoint de ce 
sexe ferait norma/ement cet apport!' 

I;apport peut etre fait d'une multitude de manieres : il peut s'agir 
d'un pret en argent, d'une collaboration dans un travail, de l'aide afin 
d' acquerir, d' entretenir, de reparer un bien, etc. Cette contribution peut 
etre directe (exemple : un pret en argent) ou indirecte (exemple : aide 
dans l'entretien d'un bien propre). 

Le cas du travail memiger pose aussi des problemes dans les provinces 
de common law; malgre l'enonce frequent a l'effet que !'apport doit 
etre considere "sans tenir compte du fait qu'un conjoint de ce sexe ferait 
normalement cet apport" , la position des tribunaux semble ambiva
lente. 060> Dans Leatherdale v. Leatherdale, o61> la Cour Supreme refusa de 
considerer le travail menager comme un apport valable donnant lieu a 
un versement compensatoire sous Particle 8 de la loi de !'Ontario. Le 
juge en chef Laskin fait siennes les paroles du juge Lacourciere de la 
Cour d' appel : 

" . . .  a wife is not entitled to an award under 5 . 8  simply 
because she has been a zealous wife and mother, freeing the 
husband for the pursuit of great income and assets which 
may become non-family assets".<162> 

Lorsque I' apport est prouve, les tribunaux peuvent alors rendre une 
ordonnance en vue de compenser cet apport. 

La compensation peut se faire par une somme d'argent; de plus, un 
epoux qui a fait un apport en vue de !'acquisition ou de l'entretien d'un 
bien par son conjoint, peut se voir accorder une part dans ce bien. En 
effet, la nature de la compensation depend essentiellement du type 
d'apport qui est fait. Par exemple, s'il s'agit d'un pret en argent, Ia 
compensation sera probablement effectuee so us la forme d'une somme 
d'argent equivalente. Evidemment, dans cette evaluation, chaque cas 
est un cas d' espece soumis a 1' appreciation du tribunal qui devra estimer 
le degre et la nature de la compensation. 

En terminant, soulignons qu'il s'est pose un conflit dans la legisla
tion ontarienne entre 1' article 8 traitant du versement compensatoire et 
Particle 4(6) traitant des biens autres que familiaux. La jurisprudence 
s'est interrogee sur la difference qui existait entre ces deux dispositions . 
En fait, elles autorisent toutes deux le partage des biens non-familiaux, 
1' article 4( 6) lorsque le seul partage des biens familiaux s' avererait 
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injuste pour l'un des conjoints, l'article 8 en vue de reconna1tre l'apport 
d'un epoux a l'enrichissement de son conjoint. Mais dans Leatherdale 
v. Leatherdale, <1631 on souligne que 1' article 4( 6) ne trouve application 
que lorsqu'il a eu "partage inequitable du patrimoine familial" , et que 
si ce n'est pas le cas, seul l'article 8 peut s'appliquer afin de compenser 
l'apport de l'un des epoux. 11 semble y avoir des cas oil l'on pourrait 
appliquer les deux articles, mais il appara1t difficile de croire que les 
sommes seront alors cumulatives. 

CHAPITRE 6 .  LES CONFLITS DE WIS 

Dans cette section, nous traiterons des regles de droit international 
prive qui regissent les regimes matrimoniaux et les contrats de mariage. 
Ces regles prennent une importance particum�re dans une etude compa
ree des regimes de biens au Canada. En effet, il arrive assez frequem
ment que les couples se deplacent d'une province a l'autre durant leur 
mariage et il est interessant et important de voir les consequences 
juridiques de tels deplacements. 

La majorite des nouvelles lois de regime de biens contiennent des 
dispositions specifiques traitant des conflits de lois; au Quebec, c'est le 
Code civil du Bas-Canada qui regie les problemes de droit international 
prive. 

Nous examinerons done succinctement de queUe maniere les dif
ferentes legislations canadiennes organisent leurs regles de conflits de 
lois en ce qui concerne les regimes de biens et les contrats de mariage. 

A. AU QUEBEC 

Le droit international prive quebecois comporte des regles relatives 
aux contrats de mariage et d'autres qui concernent le regime matrimo
nial legal. 

1 .  Les regles de droit international prive regissant les contrats de 
mariage 

Il faut se referer aux regles regissant les contrats en generale.<'64} 
La forme du contrat de mariage est regie par I' article 7 C.c.B.-C. :  

''Art. 7. Les actes faits ou passeii hors du Bas-Can-
ada sont valables, si on y a sui vi les formalites requises 
par les lois du lieu oil ils sont faits ou passes!' 

Le fond du contrat de mariage est gouverne par la regie de 
"l'autonomie de la volonte" exprimee a I' article 8 C.c.B.-C.  : 
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''Art. 8 .  Les actes s'interpretent et s'apprecient sui
vant la loi du lieu oil ils sont passes, a moins qu'il n'y 
ait quelque loi a ce contraire, que les parties ne s' en 
soient exprimees autrement, ou que, de Ia nature de 
l'acte, ou des autres circonstances, il n'apparaisse que 
!'intention a ete de s'en rapporter a Ia loi d'un autre 
lieu; auxquels cas il est donne effet a cette loi, ou a 
cette intention exprimee ou presumee!' 

Theoriquement, les epoux peuvent done choisir Ia loi qui s'ap
pliquera a leur acte. Un contrat de mariage valablement redige en 
Ontario, selon la loi ontarienne, pourrait done etre considere 
valide au Quebec. De plus, en ce qui concerne les contrats de 
mariage, I' article 463 C.c.Q. enonce : 

"Art. 463 . II est permis de faire, par contrat de 
mariage, toutes sortes de stipulations, sous reserve des 
dispositions imperatives de Ia loi, de 1' ordre public et 
des bonnes moeurs !' 

Les epoux pourraient done, a la rigueur, adopter le regime 
d'une loi etrangere, a condition de respecter les dispositions im
peratives de la loi quebecoise (regime primaire), l'ordre public et 
les bonnes moeurs. Toutefois, il faut se demander si les tribunaux 
n'exigeront pas qu'il y ait un facteur de rattachement entre les 
epoux et la loi qu'ils choisiront afin de regir leur contrat de 
mariage. Autrement, ne pourrait-on pas dire que le contrat est 
contraire a l 'ordre public? Ainsi le professeur Talpis est d'avis que 
le regime choisi doit etre "au moins celui du futur mari, celui de la 
future epouse, du premier domicile commun ou du lieu de la 
celebration du mariage". <165) 

Enfin, comme le souligne I' article 8, lorsque les parties n'ont 
pas determine Ia loi qui leur sera applicable ou que leur intention 
ne peut etre decelee a la lecture du contrat, c'est la loi du lieu oil 
l'acte a ete redige qui gouvernera le contrat de mariage. 

ii. Les regles de droit international prive regissant le regime 
matrimonial legal 

II n' existe actuellement aucune qualification claire du regime 
matrimonial legal en droit international prive. 

C'est la jurisprudence qui a etabli la regie en cette matiere; en 
I' absence de contrat de mariage, on suit le principe de l'autonomie 
de la volonte et on cherche a deceler !'intention des parties au 
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moment du mariage. 11 y a presomption a l'effet qu'ils ont choisi 
la loi de leur domicile; on applique done generalement le critere du 
domicile matrimonial. 

''According to Quebec law, the domicile of the 
spouses at the time of their marriage fixes their matri
monial status, and they are deemed in the absence of a 
marriage contract to have adopted the law of that 
domicile for the determination of their property 
rights�'<•66> 

Qu'est-ce que le domicile matrimonial? La definition de ce 
terme est sujet de controverse. Avant la reforme du droit de la 
famille, la jurisprudence majoritaire de la Cour d' Appel etait a 
l'effet qu'il s'agissait du domicile du mari au moment du ma
riage, n67> alors que la jurisprudence de Ia Cour superieure semblait 
preferer le domicile oil les epoux se sont etablis immediatement 
apres le mariage.<168> Depuis l'entree en vigueur du nouveau Code 
civil, Ia doctrine et la jurisprudence demeurent tout aussi parta
gees, certains optant pour le domicile commun des epoux au 
moment du mariage, alors que d' autres choisissent le domicile oil 
les epoux se sont etablis tout de suite apres le mariage. (169) 

Soulignons que, depuis la reforme et la modification de 1' article 
83 C.c.B.-C., l'epouse n'acquiert plus necessairement le domicile 
du mari. Cette nouvelle regle pourrait venir modifier la determi
nation du "domicile matrimonial". Ainsi, d'apres Mme Groffier, la 
modification de !'article 83 pourrait favoriser le courant jurispru
dentiel qui privilegie le domicile oil les epoux se sont installes tout 
de suite apres le mariage : 

''Avec Ia reforme de ! 'article 83 du Code civil du 
Bas-Canada, il semble que cette jurisprudence d' ex
ception doive devenir plus frequente puisque l'epouse 
n' acquiert plus le domicile du mari au moment de la 
ceremonie du mariage mais bien au moment oil elle 
etablit, avec lui, son principal etablissement avec !' in
tention d'y demeurer."<170> 

Une regie est toutefois clairement fixee : le changement de 
domicile des epoux n' affecte pas le regime matrimonial legal, ni Ia 
loi s'y appliquant.071> 

11 faut aussi definir ce que l'on entend par regime matrimonial. 
Dernierement, la Cour superieure<•n) a considere que le regime des 
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"family assets" de l'Ontario ne constituait pas reellement un 
regime matrimonial. 

11 s'agissait dans cette affaire, d'une requete en partage faisant 
suite a un jugement de divorce. repouse reclamait le partage des 
biens familiaux et invoquait les dispositions du Family Law Re
form Act de ! 'Ontario. Au moment de leur mariage, les parties 
etaient domicilies en Ontario et c'est dans cette province qu'elles 
ont etabli leur domicile matrimonial. Par Ia suite, elles sont venues 
s'installer au Quebec. Suivant Ia regie selon laquelle le regime 
matrimonial legal et la loi qui s'y applique ne sont pas modifies 
par un changement de domicile, l'epouse etait vraisemblablement 
habilitee a presenter une telle requete. Neanmoins, le tribunal 
rejette la demande. Selon ce dernier, le regime matrimonial legal 
de !'Ontario n'a pas ete modifie par l'entree en vigueur du Family 
Law Reform Act et les epoux demeurent de ce fait toujours regis 
par le regime de Ia separation de biens : 

"La Cour conclut done que le Family Law Reform 
Act 1978 n' a pas pour objet de modifier le regime legal 
de separation de biens dans cette province. Les epoux 
conservent Ia propriete des biens qui leur appartien
nent durant le mariage. Lors de Ia dissolution du 
mariage, par un evenement autre que le deces , ou lors 
de la separation des epoux, un conjoint peut, cepen
dant, s'adresser au Tribunal ontarien en vue d 'obtenir 
que ce Tribunal exerce la discretion qui lui est conferee 
en matiere de partage des "family assets". 

"La Cour conclut done, sur cette question, que le 
Family Law Reform Act 1978, ado pte par le legislature 
de !'Ontario, n'est applicable que dans les cas de di
vorce, de separation ou d' annulation de mariage qui 
sont du ressort des Tribunaux de cette province. 

"Les conjoints qui sont soumis a Ia juridiction des 
tribunaux du Quebec en matiere de divorce, separa
tion ou annulation de mariage et qui, par ailleurs,  se 
sont epouses sous le regime legal de separation de 
biens dans la province d'Ontario ne peuvent, au Que
bec, demander aux Tribunaux d'appliquei" le FarnilY 
Law Reform Act 1978�' 

11 y aura certainement des problemes a ce sujet dans l'avenir 
puisque le Quebec refuse de considerer les regles ontariennes 
comme constituant un regime matrimonial, alors que ! 'Ontario a 
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tendance a ordonner un partage des biens des epoux sans neces
sairement tenir compte du regime matrimonial existant, qu'il soit 
ontarien ou etranger. (I?J) 

B.  LES PROVINCES DE COMMON LAW 

Avant d' aborder les regles de droit international prive contenues dans 
les nouvelles lois de partage, examinons brievement queUes sont Ies 
regles traditionnelles de conflits de lois du common law en matiere de 
mariage. 

1. Les regles traditionnelles du common law en matiere de mariage 

Les regles applicables sont differentes selon qu'il existe ou non 
un contrat de mariage ou une entente entre les parties. 

S 'il existe un contrat de mariage ou une entente entre les parties, 
c'est ce contrat ou cette entente qui determine les droits des epoux 
sur les biens. La loi applicable sera la "loi propre au contrat" 
("proper law of the contract") ,  c' est-a-dire soit la loi expressement 
choisie par les parties, soit celle qui est Ia plus intimement liee au 
contrat.074> Un changement subsequent de domicile n'affecte pas 
la loi applicable; en effet, le domicile n' est pas considere comme 
un facteur pertinent. On favorise done la regle de l' immutabilite. 

Lorsqu'il n'existe pas de contrat de mariage entre les parties, on 
utilise generalement la loi applicable aux biens . En effet, en 
common law, Ia distinction meuble/iinmeuble du droit civil est 
inconnue, mais elle a tout de meme ete adoptee en matiere de 
conflits de lois. Ainsi, on applique aux meubles de la famille, la loi 
du domicile du mari au moment de leur acquisition, tandis que 
l'on applique aux immeubles,  la loi de leur situation ("lex situs'') .  

ii. Les modifications apportes aux regles de conjlits de lois par les 
recentes rejormes 

Les recentes reformes ont donne lieu a deux changements ma
jeurs qui ont provoque la necessite de certains ajustements en 
matiere de conflits de lois. De par l'instauration de l'egalite entre 
l'homme et la femme et la creation d'un nouveau type de bien, soit 
le bien familial, il devenait difficile de continuer a favoriser le 
domicile du mari et il s'avererait necessaire de creer une nouvelle 
regie de conflit en ce qui concerne les biens familiaux. 

. C'est en raison de ces changements que plusieurs legislations 
ont modifie les regles traditionnelles de conflits de lois afin de les 
adapter a la nouvelle realite juridique. 
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a) Eexistence dans Ia legislation de regles specifiques en matiere de 
con/Zits de lois 

Quelques provinces possedent, a l' interieur de leur legislation 
de partage, des regles specifiques en matiere de conflits de lois : il 
s'agit de !'Ontario, de l'Ile-du-Prince-Edouard et de la Nouvelle
Ecosse. 

eontario 

La loi ontarienne traite des conflits de lois dans trois disposi
tions differentes :· ce sont les articles 13,  49 et 57. Les regles 
traditionnelles ont ete modifiees afin de tenir compte du fait que 
1' epouse n' acquiert plus immediatement le domicile de son mari et 
de la nouvelle distinction entre biens familiaux et non-familiaux. 

Lorsqu'il existe un contrat de mariage ou une entente entre les 
epoux, c' est ce contrat ou cette entente qui regie le sort des biens a 
Ia dissolution du regime, exception faite de la residence familiale 
qui est soumise a de nouvelles regles. 

Lorsqu'il n'y a pas de contrat de mariage ou d'entente entre les 
epoux, les meubles de la fami�le sont desormais soumis a "la loi 
interne du lieu oil les conjoints avaient leur derniere residence 
habituelle commune". Quant aux immeubles, ils sont soumis a la 
loi interne du lieu de leur situation ("lex situs"). Enfin, une 
troisieme regie est edictee en ce qui concerne les biens partageables 
(meubles et immeubles) : ces derniers sont soumis a la loi interne 
du lieu oil les conjoints ont eu leur derniere residence habituelle 
commune. 

C'est I' article 13 de la loi qui enonce ces regles : 

" 13(1) Le partage des biens familiaux et, en ce qui 
concerne les meubles, les droits patrimoniaux de cha
que conjoint, sont regis par la loi interne du lieu oil les 
conjoints avaient leur derniere residence habituelle 
commune. Toutefois, s'ils n' ont jamais eu de residence 
habituelle commune, Ia loi de !'Ontario s'applique. 

(2) En ce qui concerne les immeubles, les droits 
patrimoniaux de chaque conjoint sont regis par la loi 
interne du site de chaque immeuble. Toutefois, si la loi 
de !'Ontario regit le partage des biens familiaux, il est 
tenu compte, pour !'application de !'article 4, de la 
valeur des immeubles sis ailleurs!' 
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La nouvelle legislation opte done pour Ia mutabilite du regime, 
contrairement aux regles traditionnelles du common law qui edic
taient l'immutabilite du regime.0'5l I.Jarticle 13(1) touche done la 
majorite des biens des epoux, c'est-a-dire tous les biens meubles et 
tous les biens partageables. Les immeubles restent soumis a la loi 
du lieu de leur situation et pourraient done echapper aux regles du 
regime ontarien. Neanmoins, le tribunal peut, lorsque la loi onta
rienne s'applique au partage des biens, prendre en consideration 
tout immeuble detenu par l'un des epoux et situe hers de la 
province (art. 57). 

En principe, la loi ontarienne a conserve la distinction qui 
existait en common law entre I' existence ou !'absence d'un contrat 
de mariage entre les epoux. Neanmoins, finterpretation jurispru
dentielle de Particle 13 peut laisser croire que cette distinction 
n' existe plus. 

Ainsi, dans l'arret Sinnett c. Sinnett,<1'6> on a mis de cote le 
contrat de mariage afin d'appliquer Ia loi ontarienne. Dans cet 
arret, il s'agissait d'epoux maries au Quebec, soumis selon leur 
contrat de inariage au regime de la separation de biens, et qui 
etaient par la suite venus s'installer en Ontario et y avaient acquis 
une residence familiale. Le juge parvient a la conclusion que le 
contrat de mariage n' affecte pas le droit du mari de demander le 
partage egal de Ia residence familiale en vertu de I' article 4(1) de la 
loi ontarienne. 

Voici }'interpretation que fait un auteur de cet arret : " . . .  the 
initial impression was that the contractual provisions were void as 
a result of violations of mandatory provisions of the Family Law 

Reform Act". <m> 

Dans un autre arret, Kerr v. Kerr, <178> le juge refuse la proposition 
selon laquelle la distinction existant en common law entre !'ab
sence et !'existence d'urt contrat de mariage aurait ete abolie par la 
nouvelle legislation; neanmoins, i1 parvient a Ia menie conclusion 
que dans Sinnett et accorde le partage. 

Quelle conclusion tirer d'une telle jurisprudence? Selon un 
auteur, il faut considerer que l'article 13 prevaut sur le contrat de 
mariage : 

"Although the reasoning in the case (Sinnett) is 
somewhat unclear, it is submitted that the better inter
pretation accepts the paramountcy of section 13 of the 
Family Law Reform Act!'079> 
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Comme nous le soulignions auparavant, i1 semble bien que les 
tribunaux ontariens appliqueront leurs regles de partage de biens 
malgre !'existence d'un contrat de mariage etranger. 

�Ile-du-Prince-Edouard 

La legislation de l'Ile-du-Prince-Edouard reproduit les memes 
regles de conflit que celles se trouvant dans la loi ontarienne. 
earticle 57 edicte que le fond et Ia forme du contrat sent regis par 
Ia "loi propre au contrat" ("the proper law of the contract"). 
Quant aux regles de conflit concernant les biens familiaux, ainsi 
que les biens meubles et immeubles en !'absence de contrat ou 
d'entente, elles sent identiques a celles de la loi de !'Ontario. 

La Nouvelle-Ecosse 

De meme, la Nouvelle-Ecosse a adopte une approche semblable 
a celle de !'Ontario et de l'Ile-du-Prince-Edouard. Ses regles de 
conflits de lois sont analogues a celles edictees par la loi de 
!'Ontario; elles se retrouvent a l'article 22 de Ia legislation de la 
Nouvelle-Ecosse : 

"22(1) The division of matrimonial assets and the 
ownership of moveable property as between spouses, 
wherever situated, are governed by the law of the place 
where both spouses had their last common habitual 
residence or, where there is no such residence, by the 
law of the Province. 

(2) The ownership of immoveable property as be
tween spouses is governed by the law of the place where 
that property is situated. 

(3) Notwithstanding subsection (2), where the law 
of the Province governs the division of assets, the 
value of the immoveable property wherever situated 
may be taken into consideration for the purposes of a 
division of assets�' 

eon se retrouve done confronte a des interrogations similaires a 
celles qui se posent en rapport avec la legislation ontarienne : le 
principal point est de determiner !'interaction qui existe entre les 
contrats de mariage ou ententes ep.tre epoux et les regles de con
flits de lois edictees par la loi. La distinction traditionnelle entre 
1' existence d' un contrat de mariage entre les epoux ou son absence 
subsiste-t-elle encore en Nouvelle-Ecosse? II semble bien que cette 
distinction n'ait plus de justification vu les nouvelles regles de 
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conflits de lois et celles concernant le partage des biens . Vu la 
similitude de !'article 22 avec la disposition connexe de la loi 
ontarienne, la meme jurisprudence s'applique et I' on peut penser 
que, tout comme en Ontario, les tribunaux de Nouvelle-Ecosse 
feront prevaloir les regles de partage de biens. 

b) I.: absence dans Ia legislation de regles specifiques en matiere de 
conflits de lois 

I.; Alberta, le Manitoba et le Nouveau-Brunswick 

I.;Aiberta, le Manitoba et le Nouveau-Brunswick ont adopte 
une approche analogue en ce qui concerne les conflits de lois . 
Dans ces provinces, les legislations ne contiennent aucune disposi
tion specifique de droit international prive et il faut referer aux 
regles concernant la juridiction du tribunal. En general, le critere 
de base afin de determiner la juridiction du tribunal est celui de la 
"residence habituelle" des epoux ou de l'un d'eux.oso> Ainsi, les 
tribunaux du Manitoba appliqueront leur legislation a toute 
action commencee dans la province si les epoux y possedent leur 
residence cbmmune habituelle, ou encore si les epoux y posse
daient leur derniere residence commune habituelle, ou enfin, 
lorsque les epoux n'ont plus de residence commune si ceux-ci 
residaient de fa9on habituelle au Manitoba au moment du ma
riage. La legislation de 1' Alberta est au meme effet. 

I.; article 44(1) de la loi du Nouveau-Brunswick etablit une regie 
un peu differente; en effet, il peut s'agir de la derniere residence 
habituelle d'un seul des epoux. 

"44(1) Les Parties I, II et III de la presente loi 
s'appliquent 

a) a la repcutition des droits de propriete entre les 
conjoints qui ont maintenu leur derniere residence 
commune habituelle au Nouveau-Brunswick; et 

b) en 1' absence de residence commune habituelle, a 
la repartition des droits de propriete entre conjoints 
dont l'un a maintenu sa derniere residence habituelle 
au Nouveau-Brunswick!' 

II semble que, lorsque le tribunal aura juridiction en vertu de Ia 
legislation de partage, il appliquera Ia loi interne et qu'au con
traire, s'il n'a pas juridiction, il ne pourra ordonner aucun par
tage. Ainsi, dans l'arret Wolch v. Wolch,c181> le tribunal statue que: 
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" since jurisdiction could not be established 
under the Marital Property Act, no division could be 
ordered!' 

La Saskatchewan et Ia Colombie-Britannique 

Dans le meme sens, les legislations de Ia Saskatchewan et de la 
Colombie-Britannique ne contiennent aucune disposition ex
presse concernant les conflits de lois. Dans McKinney v. McKin
ney, <182> un arret de Ia Colombie-Britannique, ie juge a applique le 
test de la "loi la plus appropriee" et a aussi considere le critere de 
la juridiction : 

" . . .  where the court had in personam jurisdiction 
over the defendant, British Columbia law would be 
applied to the facts of the case so long as British 
Columbia was in fact the jurisdiction of most substan
tial and real connection!' 

En !'absence de regles specifiques, il est possible que ces prov
inces continuent de s'inspirer des regles ,traditionnelles de com
mon law en matiere de conflits de lois . Soulignop.s que l'article 
21 (2)(p) de la loi de la Saskatchewan autorise le tribunal, lorsque 
la loi interne s'applique, a tenir compte dans le cadre du partage 
des biens

' 
de to us les immeubles des epoux situes a l' exterieur de la 

province. 

Terre-Neuve 

Finalement, la province de Terre-Neuve constitue un cas parti
culier puisqu' elle etablit une regie particuliere quant a Ia residence 
familiale. Ainsi, la legislation terre-neuvienne (art. 5) s'applique a 
toute residence familiale situee sur le territoire de Terre-Neuve, 
meme si les epoux se sont maries dans une autre province. e article 
30 regie le sort des autres biens. 11 edicte : 

" 30(1) The division of matrimonial assets and the 
ownership of moveable property as between spouses, 
wherever situated, are governed by the internal law of 
the place where both spouses had their last common 
habitual residence, or where there is no such residence, 
by the law of the province. 

(2) The ownership of immoveable property as be
tween spouses is governed by the internal law of the 
place where that proeprty is situated .. 
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(3) Notwithstanding subsection (2), where the law 
of the province governs the division of matrimonial 
assets, the value of the immoveable property wherever 
situated may be taken into consideration for the pur
poses of this Part!' 

Done, les biens meubles sont gouvernes so it par la loi interne du 
dernier lieu de residence commune des epoux, soit par la loi de la 
province. Quant aux immeubles, ils sont soumis a la loi interne du 
lieu de leur situation ("lex situs"); toutefois le tribunal peut, lors 
du partage des biens familiaux, prendre en consideration tout 
immeuble possede par run des epoux et situe a 1' exterieur de la 
province.  

Conclusion 

Apres avoir examine les regles concernant les differents regimes de 
biens des provinces canadiennes, quelle conclusion peut-on tirer d'une 
telle analyse? 

Les changements qui se sont produits dans les differentes legislations 
canadiennes ont modifie considerablement les rapports patrimoniaux 
existant entre les epoux. Bien que l'objectif principal de ces reformes ait 
ete le meme, c'est-a-dire une plus grande egalite entre les epoux, ainsi 
qu'une plus grande autonomie pour chacun d'eux et une meilleure 
protection de la famille, les techniques employees pour y parvenir 
etaient differentes . Ainsi le Quebec, qui possedait deja un regime de 
partage de biens , a elabore un ensemble de regles obligatoires pour les 
epoux durant le mariage (regime primaire), alors que les provinces de 
common law ont adopte un regime de partage de biens visant a assurer 
une meilieure repartition des biens au moment de Ia dissolution du lien 
matrimonial. 

Les provinces de common law ne connaissent pas !'institution du 
regime matrimonial tel que nous la connaissons au Quebec; on a meme 
ete jusqu'a affirmer que "le regime des 'family assets' de !'Ontario ne 
constituait pas reellement un regime matrimonial". 083> Mais bien qu'il 
soit evident que les techniqu�s de qualification ne sont pas les memes et 
que la discretion laissee au tribunal est bien plus grande dans les 
provinces de common law, il n' en demeure pas moins que les grandes 
differences qui existaient auparavant entre le Quebec et les provinces de 
common law se sont atUmuees et qu'un certain rapprochement s'est 
effectue. 

11 faut souligner toutefois que toutes les provinces de common law 
n' ont pas fait le meme cheminement et certaines ont modifie de fa9on 
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moins radicale que d'autres leur regime de biens. A ce propos, McLean 
exprimait un souhait pour l'avenir et considerait qu'il faudrait prob
ablement envisager une certaine uniformisation des differentes legisla-
tions : 

"That clearly has its disadvantages, and if changes are 
contemplated in the legislation the desirability of some de
gree of uniformity is a consideration which should be taken 
into account�'(184> 

Les changements sociaux des dernieres annees ont contraint le le
gislateur a faire des changements juridiques et c'est dans ce contexte que 
les differentes reformes de regime de biens se sont produites . Mais si de 
nombreux changements sociaux ont entraine les reformes, l' on peut 
dire aussi que ces dernieres ont provoque divers bouleversements dans Ia 
societe canadienne : 

"In any event . . for richer or poorer, for better or for 
worse, the legislation will bring about significant changes in 
the fabric of Canadian societY,'(tss) 

La famille demeure la base de la societe et c'est pourquoi les legisla
tions concernant les regimes de biens revetent une si grande importance; 
il faut viser a assurer une plus grande protection de la famille et une plus 
grande egalite et autonomie aux conjoints. Il y aura sans doute des 
ajustements a faire dans les annees a venir, mais les nouveaux regimes 
constituent sans nul doute un grand pas en avant. 

Dans les commentaires en annexe, nous verrons quels amenagements 
pourraient etre faits afin de rendre plus uniforme les divers regimes de 
biens a travers le Canada et nous chercherons a etablir brievement une 
base pour preparer une legislation uniforme dans ce domaine. Les 
points suivants seront notamment examines : la terminologie employee, 
le champ d'application, les mecanismes de protection de la residence 
familiale, les methodes de qualification des biens, ainsi que les types de 
biens, la discretion judiciaire accordee au tribunal et enfin les conflits de 
lois. 

Dans ce travail, nous avons voulu faire une synthese globale; nous 
n' avons cerne que les points les plus importants et neglige les details . Les 
propositions d'uniformisation toucheront done en majorite les idees de 
base des legislations et non les mecanismes particuliers. 

DIRECTION GENERALE DES AFFAIRES LEGISLATIVES 
MINISTERE DE LA JUSTICE DU QUEBEC 

6 aout 1985 
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(5) 

(6) 

(7) 
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(9) 

(10) 

(11) 
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Caparros, E., "Les Regimes matrimoniaux au Quebec", Wilson et Laflerir, Mon
treal, 1979. 

Voir a ce sujet Bisset-Johnson et Holland, Matrimonial Property Law in Canada, 
Carswell, 1980, et le Canadian Family Law Guide, C.C.H. Canadian Limited, 
1976. 

(1975) 1 S .C.R. 423, (1983) 41 D.L.R. (3d) 367. 

Pineau, J. , "Les regimes matrimoniaux", Les Editions Themis, Montreal, 1976. 

Le concubinage, Les Cahiers de Ia Direction de la Recherche et de }'information, 
Chambre des Notaires du Quebec, Vol .  8 no lA - mars 1985 . 

1980 (2nd), Chapter 15 .  

Le concubinage, Les Cahiers de Ia  Direction de Ia Recherche et  de !'information, 
Cnambre des Notaires du Quebec, Vol. 8 no lA - mars 1985 . 

Voir les legislations de !'Ontario (art. 3), du Nouveau-Brunswick [art. I (s)J, de l'Ile- · 
du-Prince-Edouard [art. 4(a)J, du Manitoba [art. 1(1)(d)(i)), de Terre-Neuve [art. 
16(2)), de la Saskatchewan (art. 2(g) in fine) et enfin du Yukon [art. 5(1)]. 

Voirles legislations del'Ontario [art. 39(3)], du Nouveau-Brunswick [art. 17(2)1, de 
l'Ile-du-Prince-Edouard [art. 39(3)], du Manitoba [art. 1 (e)], de Terre-Neuve [art. 
4(3)] , de la Saskatchewan [art. 2(g)] et de Ia Nouvelle-Ecosse [art. 3(3)]. 

Dans ce cas, i1 faut s'en remettre aux regles determinees par le common law. 

Married Woman's Property Act, R.S.B.C. 1979, c. 252, art. 24. 
Married Women's Act, R.S.A. 1980, c. M-7, art. 6 .  
The Married Women's Property Act, R.S.M. 1970, c .  M-70, art. 5{1). 
The Married Persons' Property Act, R.S.S. 1978, c. M-6, arts 11 et 12. 
Married Women's Property Act, R.S.N.S 1967, c. 176, arts 20 et 21 . 
Married Woman's Property Act, R.S.N .B. 1973, c .  M-4, arts 4 et 5 .  (abroge, art. 
50). 
The Married Women's Property Act, R.S. Nfld, 1970. c. 227, art. 4. 
Married Women's Property Ordinance, R.O.N.W.T. 1974, c. M-6, art. 5 .  
Married Women's Property Ordinance, R.O.Y.T. 1971, c .  M-4, art. 5 .  

(12) Peter M. Jackson, "Recent Proposals For Reform of Family Property Law in the 
Common Law Provinces", (1975) 21 McGill L.J. 556, p. 579. 

(13) Ontario Law Reform Commission, Report on Family Law; Part TV, Family Prop
erty Law (1974). 
Law Reform Commission of Saskatchewan, Third Working Paper, Tentative Pro
posals for Reform of Matrimonial Property Law (1974). 

The University of Alberta, Institute of Law Research and Reform, Working Paper, 
Matrimonial Property (1974). 

(14) Ce dernier facteur est important, car les commissions de reforme avaient pour 
mandat premier d'etudier Ies inegalites que creait !'absence de regime matrimonial 
entre les epoux au moment de Ia dissolution du mariage. 
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{15) Auger, J. , "La Loi 89 et Ia n!forme des regimes matrimoniaux", (1981) C.P. du N.  
33, page 54. 

(16) Office de revision du Code civil, Rapport sur le Code civil du Quebec, chapitre VII, 
section 2! De la residence familiale. 

(17) F. M. Steel, "Le Regime matrimonial ideal - Que serait-il?", Forum sur le droit de 
la famille, Conseil consultatif canadien de la situation de la femme. 

(18) Voir les lois du Manitoba [art. 6(2)], de la Saskatchewan (art. 4), de !'Ontario [art. 
40(2)] , du Nouveau-Brunswick [art. 18(2)], de l' Ile-du-Prince-Edouard [art. 40(1)], 
de la Nouvelle-Ecosse [art. 6(1)], de Terre-Neuve [art. 6(1)] et enfin !'ordonnance 
des Territoires du Nord-Ouest [art. 23(1)] . 

(19) Voir a ce sujet, les lois du Manitoba [art. 6(2)], de la Saskatchewan (art. 5), de 
!'Ontario [art. 45(1)], du Nouveau-Brunswick [art. 23(1)] , de Terre-Neuve [art. 
13(1)] et enfin du Yukon [art. 28(2)]. 

(20) Il s'agit des provinces de 1' Alberta (arts 19 et 20) et de la Colombie-Britannique (art. 
77). 

(21) Notons que les lois de la Saskatchewan et de la Colombie-Britannique visent 
specifiquement l'epouse; en ce sens, la protection ne semble etre accordee que 
lorsque le mari est proprietaire de la residence familiale. 

(22) Voir les lois de !'Ontario [arts 42(2)(c) et 44(b)], de l'Ile-du-Prince-Edouard [art. 
42(1)], du Nouveau-Brunswick (art. 19), de Terre-Neuve (art. 8), des Territoires du 
Nord-Ouest (art. 3), du Yukon (art. 24), du Manitoba (art. 31(1) THE DOWER 
AC1), de !'Alberta (art. 2(1) THE DOWER AC1) et enfin de la Colombie
Britannique (art. 3(1) THE LAND (WIFE PROTECTION) ACJ). 

(23) Dans les provinces de Terre-Neuve [art. 33(1)(a)], du Nouveau-Brunswick [arts 
34(a), 35(l)(a) et 36(a)], de la Nouvelle-Ecosse (arts 5(5) et 23), des Territoires du 
Nord-Ouest (art. 8) et .du Yukon [art. 3(1)]. 

(24) Voir !'article 6 THE DOWER ACTdu Manitoba, les articles 7 et 8 THE DOWER 
ACT de 1' Alberta et enfin l'article 11 THE LAND (WIFE PROTECTION) ACT de 
la Colombie-Britannique. 

(25) Voir, par exemple, le cas du Manitoba (art. 3(1) THE DOWER AC1), de 1' Alberta 
(art. 4 THE DOWER AC1) et des Territoires du Nord-Ouest (art. 5). 

(26) C'est le cas de la Saskatchewan {art. 3(1) THE HOMESTEADS AC1), de Terre
Neuve [art. 8(1)], du Nouveau-�runswick [art. 19(1)(a)] et de la Nouvelle-Ecosse 
[art. 8(l)(a)]. 

(27) Voir la province de !'Ontario [art. 42(1)], du Nouveau-Brunswick [art. 19(l)(b)] et 
de l'Ile-du-Prince-Edouard [art. 42(1)]. 

(28) Voir les lois de !'Ontario [art. 42(2)], de l'Ile-du-Prince-Edouard [art. 42(2)], de la 
Nouvelle-Ecosse [art. 8(2)], du Nouveau-Brunswick [art. 19(1)], de Terre-Neuve 
(art. 9) et du Yukon [art. 24(3)] . 

(29) (1981) 5 W.W.R. 235 (Sask. C.A.). 
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(30) Ce mecanisme de designation est prevu par les lois de ]'Ontario (art. 41), de l 'Ile-du
Prince-Edouard (art. 41), de Ia Nouvelle-Ecosse (art. 7) et de Terre-Neuve (art. 7). 

(31) RAPPORT SUR LE DROIT DE LA FAMILLE- Commission de reforme du droit 
du Canada (Ottawa, Information Canada, 1976). 

(32) Voir a ce propos, I' article 45 de Ia loi de !'Ontario, I' article 45 de la loi de l' Ile-du
Prince-Edouard, I' article 19 de Ia loi de l' Alberta, I' article 5 de la loi de Ia 
Saskatchewan, !'article 6(2) de la loi du Manitoba, !'article 1 1  de Ia loi de Ia 
Nouvelle-Ecosse, I' article 23 de la loi du Nouveau-Brunswick, I' article 13 de Terre
Neuve et I' article 28(4) de !'ordonnance du Yukon. 

(33) Voir, par exemple, I' article 26 de Ia loi de la Nouvelle-Ecosse, I' article 38(1) de la loi 
du Nouveau-Brunswick, l'article 38 de Ia loi de Terre-Neuve et I' article 39(1) de AN 
ORDINANCE TO AMEND THE MATRIMONIAL PROPERTY ORDINANCE 
du Yukon. 

(34) Voir, par exemple, I' article 65(3)(a) de Ia loi de !'Ontario et I' article 60(3)(a) de Ia loi 
de l'Ile-du-Prince-Edouard. 

(35) Voir, par exemple, !'article 42(1) de Ia loi du Nouveau-Brunswick. 

(36) Voir les legislations de !'Alberta (art. 37), du Manitoba [art. l (f)], du Nouveau
Brunswick (art. 33), de Terre-Neuve (arts 31, 32, 33 et 34), de la Nouvelle-Ecosse 
(arts 23, 28), de !'Ontario (arts . 51, 52, 53) et de l'Ile-du-Prince-Edouard (arts 51, 
52, 53) 

(37) Voir I' article 38(1), (4) de la loi de Ia Saskatchewan et I' article 48(2)(b) de la loi de la 
Colombie-Britannique. 

(38) Voir les lois de l' Alberta [art. 37(1)], de ]'Ontario [art. 51(2)], de l'Ile-du-Prince
Edouard [art. 51(2)] et de la Colombie-Britannique (art. 51). 

(39) Voir, par exemple, I' article 51(1) de Ia loi de !'Ontario. 

(40) Voir I' article 52(2) de la loi de !'Ontario, !'article 52(2) de la loi de l'Ile-du-Prince
Edouard, !'article 35(2) de la loi de Terre-Neuve et !'article 36(2) de !'ordonnance du 
Yukon. 

(41) ll en est ainsi dans les provinces de !'Ontario [art. 54(1)], de l ' lle-du-Prince
Edouard [art. 54(1)], de la Colombie-Britannique [art. 48(3)], de la Saskatchewan 
[art. 38(1)] , de Ia Nouvelle-Ecosse (art. 19), du Nouveau-Brunswick [art. 37(1)], de 
Terre-Neuve (art. 35) et du Yukon [art. 37(1)]. 

(42) Cette exigence se retrouve dans les lois de la Saskatchewan [art. 38(1)] et de 
1' Alberta (art. 38). 

(43) Voir les lois de !'Ontario [art. 54(2)], de l ' lle-du-Prince-Edouard[art. 54(2)], de Ia 
Colombie-Britannique [art. 48(5), (6)], de Ia Nouvelle-Ecosse (art. 25), du Nou
veau-Brunswick [art. 37(2)], de Terre-Neuve (art. 36) et de ]'ordonnance du Yukon 
[art. 37(2)]. 

(44) Guide C.C.H. Canadian Ltd. ,  Edition 1982, a la page 7403. 
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(45) Dans les provinces de Terre-Neuve (art. 35), de la Nouvelle-Ecosse (art. 24), de 
!'Ontario (art. 54) et de l'Ile-du-Prince-Edouard (art. 54). 

(46) (1978) 21 O.R. (2d) 852 (H.C.). 

(47) (1980) 14 R.F.L. (Ont.) 631 .  

(48) · (1981) 3 3  O.R. (2d) 829, confirme par 3 5  O.R. (2d) 763 (C.A.). 

(49) Voir les lois de !'Ontario [art. 4(4)a)] et de l'Ile-du-Prince-Edouard [art. 5(5)a)], du 
Nouveau-Brunswick [art . 7(a)], de !'Alberta (art. 8) et de la Saskatchewan (art. 
22(2)a) et 40). 

(50) Voir !'article 48(8) de la loi de la Colombie-Britannique et !'article 38(3) de la loi de 
la Saskatchewan. 

(51) Voir les lois de !'Ontario [art. 2(9)], de l'Ile-du-Prince-Edouard [art. 2(9)], du 
Nouveau-Brunswick (art. 40), du Manitoba [art. 5(1)], ainsi que celle de Terre
Neuve (art. 41) et du Yukon (art. 36(4) de AN ORDINANCE TO AMEND THE 
MATRIMONIAL PROPERTY ORDINANCE). 

(52) 11 en est ainsi dans la legislation de l'Ontario (art. 56), de l'Ile-du-Prince-Edouard 
(art. 56), de la Colombie-Britannique [art. 48(9)] et enfin du Yukon [art. 39(1)] . 

(53) Voir les lois de la Nouvelle-Ecosse (art. 26), du Nouveau-Brunswick [art. 38(1)], de 
Terre-Neuve (art. 38) et enfin la legislation du Yukon (art. 39(1) de AN ORDI
NANCE TO AMEND THE MATRIMONIAL PROPERTY ORDINANCE). 

(54) Lotton v. Lotton, (1979) 1 1  R.F.L. (2d) 112 (Ont. C.A.). 
McConnel v. McConnel, (1979) 12 R.F.L. (2d) 108 (Ont. S.C., L.J.). 
Ramboer v. Ramboer, (1979) 11 R.F.L. (2d) 320 (Ont. S.C., L.J.). 
Sinnet v. Sinnet, (1980) 15 R.F.L. (2d) 115  (Ont. Co. Cr.). 

(55) Voir supra note 49. 

(56) Caparros, E.,  "Les regimes matrimoniaux secondaires a Ia lumiere du nouveau 
Code civil du Quebec", (1982) 13 R.G.D. 27, a Ia page 30. 

(57) McLean, A.J. ,  "Matrimonial Property Canadian Common Law Style", vol. 31 ,  U. 
of T.L.J. 363 (1981), a la page 435. 

(58) L.Q. 1969, c. 77. .., 
(59) Assemblee nationale du Quebec (4e session, 28e legislature), projet de loi 10, 

Editeur officiel du Quebec, 1969, notes explicatives, note 8 in fine. 

( 60) F. M .  Steel, "Le regime matrimonial ideal- Que serait-il? ", Forum sur le droit de la 
famille, Conseil consultatif canadien de la situation de la femme. 

(61) Nous verrons que dans certaines provinces de common law, notamment en Nou
velle-Ecosse (art. 4), les biens acquis avant le mariage sont inclus dans la masse 
partageable s'ils se qualifient comme biens familiaux. 
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(62) Beaulnes, J. , "Criteres de qualification des acquets et des family assets en droit 
quebecois et ontarien", (1984) 13 R .G.D. 27. 

(63) Beaulnes, J. , "Criteres de qualification des acquets et des family assets en droit 
quebecois et ontarien", (1984) 13 R.G.D. 27. 

· 

(64) Voir a ce propos, !'article de McLean, A. J. , "Matrimonial Property Canadian 
Common Law Style", (supra note 57). 

(65) Cas des biens pqssedes avant le mariage : Voir les lois de I' Alberta [art. 7(2)], du 
Manitoba [art. 4(1)], de Terre-Neuve [art. 16(1)(b)], du Nouveau-Brunswick (art. 1) 
et de la Saskatchewan [art. 23(1)(c)]. 

Cas des biens acquis apres le mariage : Voir les lois de Terre-Neuve [art. 16(l)(b)], 
de Ia Nouvelle-Ecosse [art . 4(1)], du Manitoba (art. 4(1)], de I' Alberta [art. 7(3)(c)], 
du Nouveau-Brunswick (art. 1)  et de Ia Saskatchewan (art. 23(3)(c)] . 

(66) Voir les lois du Manitoba [art. 4(1)], de Ia Nouvelle-Ecosse [art. 4(l)(g), (3)], de 
Terre-Neuve [art. 16(1)(vii)] et du Nouveau-Brunswick (art. 1).  

(67) Voir les lois de l' Alberta (art. 7(2)(a), (b)] , du Manitoba (art. 7), de Ia Saskatchewan 
[art. 23(1)(a), (b)], de Terre-Neuve [art. 16(l)(b)(i)] et du Nouveau-Brunswick (art. 
1). 

(68) Mazurenko v. Mazurenko, (1980) 15 R.F.L. (2d) 148 (A.Q.B.). 

(69) Voir les lois du Manitoba (art. ll(a)] ,  de Terre-Neuve (art 16(1)(b)(ii)] et de la 
Nouvelle-Ecosse [art. 4(1)(d)] . En Nouvelle-Ecosse, la loi parle d'effets personnels 
"non-excessifs" , alors qu'a Terre-Neuve, Ia loi inclut dans cette definition les 
meubles et les bijoux de famille Iart. 19(1){b)(vi)) . 

(70) En Alberta [art. 7(2)(e), (3)], en Saskatchewan [art. 23(3)(a), (b)], en Nouvelle
Ecosse [art. 4(I)(b), (c), (2)], et au Nouveau-Brunswick (art. 1). Les indemnites 
recues en raison de tout type de dommages sont exclues. A Terre-Neuve [art. 
16(1)(b)(ii)] et au Manitoba [art. 8(1)], seuls les dommages concernant la personne 
sont exclus. 

(71) Voir les lois de Terre-Neuve [art 17(1)(b)(iv)], de Ia Nouvelle-Ecosse [art. 4(1)(e)] et 
du Nouveau-Brunswick (art. 1) qui se rapprochent de la legislation ontarienne qui 
exclut l'actif d'entreprise ("commercial assets"). 

(72) F M. Steel, "Le regime matrimonial ideal- Que serait-il?", Forum sur le droit de Ia 
famille, Conseil consultatif canadien de Ia situation de Ia femme. 

(73) Voir aussi Ia legislation du Yukon qui utilise majoritairement ce critere afin de 
determiner Ia masse partageable au moment de Ia dissolution du regime. 

(74) Margolese v. Margolese, (1980) 2 W.W.R. 723 (B.C.S.C.). 

(75) McLean, A J. , "Matrimonial Property Canadian Common Law Style", vol. 31,  U. 
ofT.L.J. 363 (1981). 

{76) Bregman v. Bregman, (1978) 91 D.L.R. (3d) 470, R.F.L. (2d) 201 (Ont. H .C.). 
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(77) Beaulnes, J., "Criteres de qualification des acquets et des family assets en droit 
quebecois et ontarien", (1984) 15 R .G.D. 537 . 

(78) Coburn v. Coburn, (1978) 6 R.F.L. (2d) 235. 

(79) Moore v. Moore, (1980) 14 R.F.L. (2d) 631 . 

(80) Taylor v. Taylor, (1978) 6 R.F.L. (2d) 341 (Ont. U.F.C.). 

(81) (1978) 5 R.F.L. (ld) 224 (O.H.C.}. 

(82) Fisher v. Fisher, (1978} 89 D.L.R. (3d) 543, 6 R.F.L. (2d} 361 (O.H.C.). 
Taylor v. Taylor, (1978) 6 R.F.L. (2d) 341 (Ont. U.F.C.). 

(83) McKinney v. McKinney, (1980) 17 R.F.L. (2d) 308 (L.J.S.C.). 
Robertshaw v. Robertshaw, (1980) 2 W.W.R. 215, (1979) 17 B.C.L.R. 137 
(B.C.S.C.). 

(84) Beaulnes, J., "Criteres de qualification des acquets et des family assets en droit 
quebecois et ontarien", (1984) 15 R.G.D. 537. Voir aussi les arrets : 
Moore v. Moore, (1980) 14 R.F.L. (2d) 631 . 
St-Germaine v. St-Germaine, (1980) 14 R.F.L. (2d) 186. 

(85) (1978) 91 D.L.R. (3d} 470, R.F.L. (2d} 201 (Ont. H.C.}. 

(86) Voir les lois du Manitoba {art. l (d)(ii)], de Ia Colombie-Britannique [art. 45(2)], du 
Nouveau-Brunswick (art. 1), de !'Ontario [art. 3(b}] et de l'Ile-du-Prince-Edouard 
{art. 4(a)] .  

(87) Murray v. Murray, (1979) 11 B.C.L.R. 338  (B.C.S.C.). 

(88) Bandiera v. Bandiera, (1979) 13 B.C.L.R. 327 (L.J.S.C.). 
Jarvis v. Jarvis, (1979) 14 R.F.L. (1d) I (B.C.S.C.). 

(89) Margolese v. Margo/ese, (1980) 2 W. W.R. 723 . 
Robertshaw v. Robertshaw, (1980) 2 W.W.R. 215, (1979) 17 B.C.L.R. 137 
(B.C.S.C.). 

(90) Arrets qui ne considerent pas le travail menager comme un apport valable : 
Madill v. Madill, (1979) 10 F.L.D. 420 (B.C.S.C.) 
Mande/kau v. Mandelkau, (1979) 10 F.L.D. 367 (B.C.S.C.). 
Treacher v. Treacher, (1979) 10 R.F.L. (2d) 216 (L.J.S.C.) 

Arrets qui considerent le travail menager comme un apport valable : 
McKinney v. McKinney, (1980) 17 R .F.L. (2d) 308 (L.J.S.C.) 
Stewart v. Stewart, (1979) 10 F.L.D. 450 (L.J.S.C.) 

(91) Voir les lois de Ia Colombie-Britannique [art. 45(3)(a), (b)], du Manitoba {art. 
l (d)(iii), (iv), (v)], du Nouveau-Brunswick (art. 1), de Terre-Neuve [art. 16(3)], de 
Nouvelle-Ecosse [art, 4(4)), de I' Ontario [art. 3{b)(ii), (iii), (iv)), de l'lle-du-Prince
Edouard {art. 4(a}(ii), (iii), (iv)] et enfin de Ia Saskatchewan [art. 2(b)]. 

(92) Aubrey, J.P. , "Ventes et donations entre epoux", (1976-77) 79 R; du N. 328, a Ia 
page 328. 
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(93) Parker c. Betts, 1955 R.P. 364 (C.S.). 
Berthiaume et Godin Inc. c. Dame St-Onge, 1953 C.S. 205 . 
Alexandre c. 0/igny, (1968-69) 71 R. du N. 476. 

(94) L.Q. 1969, c. 77. 

(95) Voir Ies lois de l'Ile-du-Prince-Edouard [art. 12(1)], du Nouveau-Brunswick [art. 
15(1)], de Ia Nouvelle-Ecosse [art. 21(1)], de Terre-Neuve [art. 29(1 ), (2)], de Ia 
Saskatchewan (art. 50), de I' Alberta (art. 36) et enfin !'ordonnance du Yukon [art. 
8(2)].  

(96) Meszaros v. Meszaros, (1978) 22 O .R. (2d) 695 (H.C.). 

(97) McLaren v. McLaren, (1979) 24 O .R. (2d) 481, 100 D.L.R. (3d) 163, 8 R.F.L. (2d) 
301 (C.A.). 

(98) Caparros, E . ,  "Les regimes matrimoniaux au Quebec", Wilson et Lafleur, Sorej 
Inc. ,  1979. 

(99) Une question d'est posee en rapport avec I' article 624(c) : le conjoint survivant doit
il rapporter une partie ou la totalite de ses acquets a Ia masse successorale lorsqu'il 
desire heriter ou est-il suffisant qu'il refuse le partage des acquets de son conjoint? 
Les auteurs ont des avis partages sur ce point : 
Caparros, E. ,  "Les regimes matrimoniaux au Quebec", Wilson et Lafleur, Sorej 
Inc., 1979, 259 p. 
Comtois, R., "Les causes de dissolution du regime matrimonial et leurs particulari
tes", (1981) R. du N. Vol. 83, p.  3 12. 
Castelli, M.D., "I.:artic/e 624(c) du Code civil et /'obligation de "renoncer" du 
conjoint survivant", (1974) 15 C. de D.  871 . 
Charron, C. ,  "Le conjoint survivant et Ia succession legitime en droit quebecois", 
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Annexe l 

COMMENTAIRES SUR UNE POLITI QUE LEGISLATIVE POUR 
IJUNIFORMISATION DANS LE DO MAINE DES REGIMES 

MATRIMONIAUX 

eobjectif dtune telle annexe est de commenter brievement les points 
qu'il serait avantageux dtuniformiser entre les differentes legislations 
canadiennes en matiere de regimes matrimoniaux. Ce texte n' examinera 
que certaines questions particulieres qui pourraient poser des difficultes 
aux praticiens et aux juristes qui voudront etudier les legislations les 
unes par rapport aux autres. Nous verrons done les questions suivantes:  
la terminologie employee, le champ dtapplication, les mecanismes de 
protection de la residence familiale, la methode de qualification et les 
types de biens, la discretion judiciaire accordee au tribunal et enfin les 
regles de conflits de lois. 

Le Quebec occupant une place speciale dans cette etude et se distin
guant (comme nous l'avons vu) des provinces de common law dans le 
domaine des regimes matrimoniaux, nous soulignerons rapidement 
dans quelle optique pourrait se faire une uniformisation qui favoriserait 
un certain rapprochement entre notre province de droit civil et les autres 
provinces canadiennes . 

1. La terminologie employee 

Bien que toutes les legislations connaissent des notions semblables, 
les termes employes pour identifier ces notions ne sont pas toujours les 
memes. 

Ainsi les biens partageables se retrouvent sous divers qualificatifs : 
bien familial, bien matrimonial et bien acquet (au Quebec). Les prov
inces de common law pourraient tendre a utiliser la meme terminologie, 
le terme le plus frequemment employe etant celui de bien familial . 

La residence de la famille est couverte, elle aussi, par diverses denom
inations t soit celle de residence familiale, de foyer conjugal et de resi
dence principale de Ia famille. 

2. Le champ d'app/ication 

On denote de nombreuses differences quant au champ dtapplication 
des diverses legislations. Ces differences se situent a trois niveaux: Ia 
possibilite dtobtenir un partage des biens alors qutil n'y a pas fin du 
mariage, I' application ou Ia non-application de Ia loi aux concubins et 
enfin 1' application ou la non-application de la loi au conjoint survivant. 
Quant a ces trois points, quel traitement serait le plus approprie? 
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Le conjoint survivant devrait pouvoir obtenir, sous toutes les h�gisla
tions, la division des biens partageables . Cette option est indiquee afin 
que, entre autres, les epoux qui se separent ou qui divorcent ne soient 
pas plus avantages que ceux qui perdent leur conjoint a cause de deces . 
Evidemment, il faudra agencer les regles en matiere successorale pour 
qu'il n'y ait pas de conflits .  

Le cas de concubins est davantage problematique. Doit-on prendre 
en consideration les concubins dans les legislations de partage? Cela ne 
semble pas etre une priorite des Iegislateurs canadiens et dans le contexte 
present, il est peut-etre preferable de faire abstraction du cas des concu
bins quitte a reexaminer leur situation dans l'avenir, 

Enfin, le partage des biens devrait-il etre permis lorsqu'il n'y a pas fin 
du mariage? Cette question se pose davantage face aux provinces de 
common law puisqu'au Quebec les epoux peuvent proceder a la dissolu
tion de leur regime et au partage de leurs biens en changeant conven
tionnellement de regime matrimonial. En fait ,  peu de legislations de 
common law envisagent la possibilite d'un partage des biens durant le 
mariage et cela n'apparait pas etre une optique appropriee vu l'objectif 
principal des lois de partage. 

3. Les mecanismes de protection de Ia residence jamiliale 

Certaines provinces protegent la residence familiale dans des lois 
particum�res (loi sur le douaire ou sur le "homestead"); ne serait-il pas 
preferable d'integrer les mecanismes de protection de la residence fami
liale dans les U!gislations de partage? II faut souligner que ces lois 
particulieres ne font pas seulement proteger la residence familiale mais 
assurent, dans certains cas, une part de cette derniere au conjoint 
survivant. Toutefois, s1 Ies lois de partage s'appliquaient au conjoint 
survivant, il serait alors possible de regler le sort de la residence fami
liale au meme moment. 

Done, en definitive, ne pourrait-il pas y avoir abolition de cas lois 
particum�res et integration des regles concernant la residence familiaie 
Clans les legislations de partage? 

4. Les methodes de qualification et les types de biens 

II existe deux methodes de qualification des biens dans les legislations 
canadiennes : la methode selon laquelle on qualifie le bien en rapport 
avec le moment de son acquisition ou en raison de sa provenance, et la 
methode selon laquelle on qualifie le bien en rapport avec I' utilisation 
qui en est faite.  Les deux methodes amenent a des solutions differentes 
et de ce fait les masses determinees partageables varieront d 'une prov-
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ince a l'autre. Neanmoins il arrive parfois que les criteres d'analyse 
fassent double emploi. 

Ne serait-il pas avantageux d'uniformiser les methodes de qualifica
tion des biens afin de ne pas creer trop de variation dans la determina
tion des masses partageables? Ou bien, a la rigueur, ne serait-il pas 
possible d'integrer les deux methodes afin que la qualification de tous 
les biens se fasse selon un double critere? Ainsi, Putilisation continue de 
certains biens qui, en raison de la regie de !'acquisition ne seraient pas 
familiaux, permettrait de modifier cette qualification. 

En dernier lieu, soulignons que la categoric des biens commerciaux 
ne se retrouve pas sous toutes les legislations. La situation de ces biens 
est particum�re et difficile a traiter dans une certaine perspective de 
partage de biens qui interessent la famille; dans certaines provinces, ils 
sont partageables, dans d'autres ils ne le sont pas ou il n'en est fait 
mention. Le partage des biens commerciaux, s'il doit etre considere, ne 
devrait-il pas intervenir que dans les seuls cas oil il y a une certaine forme 
d'association entre les conjoints alors que le travail de l'un enrichit 
I' autre? 

5. La discretion judiciaire accordee au tribunal 

Alors que la discretion judiciaire accordee au tribunal est tres impor
tante dans certaines provinces, mitigee dans d'autres, elle est parfaite
ment inexistante au Quebec, si ce n'est le cas de la prestation 
compensatoire. 

Dans les provinces de common law, il serait certainement avantageux 
que toutes les legislations connaissent une presomption de partage egal 
des biens. A partir de cette presomption, les legislations pourraient 
accorder une certaine discretion au tribunal afin de varier le partage, 
cette discretion s' etablissant selon certains criteres determines dans la 
loi ayant pour but le retablissement de l'egalite entre les conj oints . 

Au Quebec, la seule discretion laissee au tribunal se retrouve en 
matiere de prestation compensatoire qui compense un apport en biens 
ou en services a I' enrichissement du patrimoine du conjoint. Dans ce 
domaine, peut-etre serait-il approprie d'elargir les. criteres de compen
sation et de mieux cerner la discretion du tribunal. 

On pourrait done faire en sorte que la discretion laissee aux tribunaux 
canadiens en matiere de partage de biens so it generale et determinee par 
des criteres fixes dans la loi . 
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6. Les conflits de lois 

En dernier lieu, soulignons sans s'attarder que les differences existant 
en matiere de conflits de lois risquent de causer des problemes aux 
praticiens et aux juristes. Les positions adoptees par certaines provinces 
(Ontario, Quebec) dans ce domaine demontrent bien les difficultes 
d'application qui vont se poser entre les differentes legislations a travers 
le Canada. 

Conclusion 

Nous n'avons pas voulu faire une etude exhaustive quant aux possibi
lites d'uniformisation qui existent entre les differentes legislations, mais 
nous avons essaye d'attirer !'attention sur certains points particuliers 
qu'il serait avantageux d'uniformiser dans le domaine des regimes 
matrimoniaux canadiens. 

En definitive, certains points devraient etre consideres : les modes de 
qualification des biens fort differents d'une province a l'autre, le fait 
que certaines lois ne touchent absolument pas le cas du conjoint surviv
ant et Ia protection de la residence familiale, I� fait que certaines lois ne 
connaissent pas de presomption de partage egal et enfin les nombreuses 
distinctions existant en matiere de conflits de lois . 
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CONFERENCE SUR !JUNIFORMISATION DES LOIS AU CANADA 

LES REGIMES MATRIMONIAUX AU CANADA: 
ANALYSE COMPARATIVE DES LEGISLATIONS 

PROVINCIALES 

Observations preliminaires visant relaboration d'un projet de loi un
iforme en matiere de conjlits de lois dans le domaine des regimes 
matrimoniaux 

I Problematique generale 

Les questions relatives au droit international prive sont particum�re
ment importantes dans le contexte canadien. En effet, les deplacements 
d'une province a Pautre entrainent parfois des difficultes qui, en etant 
d'abord une source d'insecurite pour les individus concernes, favori
sent, en plus , l'ambiguite sur le plan juridique. En matiere de regimes 
matrimoniaux, ces difficultes sont d'autant plus considerables que, 
jusqu'a tout recemment, le Quebec et les provinces de common law 
connaissaient des regimes diametralement opposes. Toutefois, les re
centes reformes, bien qu'ayant favorisees certains rapprochements ,  
n'ont pas permis d'eclaircir les points obscurs ;  au contraire, les nou
velles regles ont soulevees de nombreuses questions. 

En definitive, les preoccupations jurisprudentielles, la mobilite de la 
population et l'accroissement des divorces, ainsi que l'examen des 
diverses dispositions existant deja en la matiere, nous permettent d'af
firmer la necessite d'integrer, dans toutes les legislations, des regles 
specifiques sur le sujet. 

Dans le present texte, nous examinerons les principales difficultes qui 
peuvent etre rencontrees dans I' elaboration d'un projet de loi uniforme 
en la matiere; il ne s'agira done pas de traiter de tous les points que 
devraient couvrir une telle legislation, mais bien de faire un expose 
sommaire sur certains elements particuliers . 

II Les problemes de qualification et les facteurs de rattachement: Ia 
definition du regime matrimonial et Ia determination de Ia loi 
applicable 

1 .  E explication de Ia notion et I' expose du probleme 

Nous tenterons, en premier lieu, d'expliquer les notions qui soulevent 
des problemes et d'evaluer sous quel angle se pose ces derniers .  

a) La qualification 

La qualification permet d'identifier le cadre juridique ou se situe un 
fait, une chose, etc. Par exemple, la societe d'acquets est qualifiee de 
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regime matrimonial et cette qualification permet de fixer la regle de 
conflit de lois qui va s' appliquer en consequence. 

Les juges ont parfois du mal a qualifier des institutions jusque-la 
inconnues dans le domaine juridique. II en est ainsi de la legislation 
ontarienne de partage de biens, qui a ete interpretee de differentes 
manii�res par les tribunaux quebecois.<1> Les questions qui se posent sont 
les suivantes: de queUe maniere qualifier les nouvelles legislations des 
provinces de common law? S'agit-il vraiment de dispositions touchant 
au regime matrimonial? En fait, les recentes reformes ont-elles eu pour 
effet de modifier le regime legal de Ia separation de biens, tel qu'il 
existait auparavant dans ces provinces? 

b) Les facteurs de rattachement 

Les facteurs de rattachement etablissent un lien entre Ia situation 
conflictuelle et certaines categories juridiques. Ils permettent de deter
miner la loi applicable au regime matrimonial. 

No us verrons que certains pronent la loi du domicile conjugal comme 
facteur de rattachement en matiere de regimes matrimoniaux, alors que 
d'autres favorisent Ia loi de Ia nationalite ou celle du lieu de celebration 
du mariage. Les complications surviennent justement quant au choix 
du facteur de rattachement. 

2. L'exposejuridique 

2.1 Le droit actuel au Quebec et dans les provinces canadiennes de 
common law 

a) La qualification 

Nous examinerons deux decisions importantes sur ce point, mais qui 
enoncent des positions differentes. En effet, alors que Ia Cour supe
rieure dans !'affaire Charpentier c. Smith-Dorion, (1981) C.S. 84,<2> a 
considere que le regime des "family assets" de !'Ontario ne constituait 
pas reellement un regime matrimonial, la Cour d' Appel, plus recem
ment, dans Palmer c. Mulligan (C.A. Mtl, no. 500-09-000534-942, 10 
avril 1985), a decide que les epoux maries Clans les provinces de common 
law pouvaient beneficier du partage des actifs matrimoniaux selon la 
legislation de reforme, a condition que cette derniere ait ete en vigueur 
lors du changement de domicile des epoux. D'apres cette interpreta
tion, Ia nouvelle legislation vient modifier le regime legal de la separa
tion de biens et les regles de partage font done partie integrante du 
regime matrimonial. 
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I; Ontario, pour sa part, a tendance a ordonner un partage des biens 
des epoux sans necessairement tenir compte du regime matrimonial, 
qu'il soit ontarien ou etranger [Kerr c. Kerr (1981) 32 O.R. (2d) 146 
(H.C.)] . 

b) Les facteurs de ratt:;�.chement 

Au Quebec, c'est le principe de l'autonomie de la volonte qui pre
vaut. En !'absence de contrat de mariage, il faut rechercher le regime 
matrimonial voulu par les parties; on privilegie alors le domicile conju.,. 
gal comme facteur de rattachement. 

Dans les provinces de common law, c' est la "loi pro pre au contraC' 
qui s'applique, lorsqu'il existe un accord entre les epoux. Dans le cas 
contraire, une distinction est faite entre les biens meubles et les biens 
immeubles, car on applique aux premiers,  Ia loi du domicile conjugal, 
et aux seconds, la loi du lieu de leur situation. Le droit international 
prive quebecois differe sur ce point, puisqu'il ne fait pas cette distinc
tion en matiere de regimes matrimoniaux. En dernier lieu, il faut 
souligner que les nouvelles legislations de partage de biens soumettent 
parfois les biens familiaux a une regie particuliere, lorsque se pose un 
probleme de conflits de lois. 

2.2 Le droit propose par l'Office de revision du Code civil 

Carticle 21 du Projet de I' Office enonce les facteurs qui permettent de 
determiner la loi applicable au contrat de mariage. I; article 26, pour sa 
part, determine les facteurs de rattachement appeles a fixer Ia loi 
applicable au regime matrimonial legal et la solution de !'Office se 
distingue quelque peu du droit actuel. Le deuxieme paragraphe de 
I' article 26 se lit comme suit: 

"26 . . . .  

Le regime matrimonial des epoux qui se sont maries sans 
passer de conventions matrimoniales est regi par Ia loi de 
leur domicile commun au moment du mariage ou, a defaut , 
par la loi de leur nationalite commune ou encore, a defaut de 
l'un et de l'autre, par la loi du lieu de Ia celebration du 
mariage. 

'' . . .  

2.3 Le droit compare 

2.3 . 1  La France 

En droit fran9ais , le principe de l'autonomie de la volonte pre
domine; on doit done rechercher la volonte des epoux. Dans Ia recher-
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che de cette volonte, le domicile conjugal est un indice preponderant, 
bien qu'il ne soit pas le seul. 

2.3.2 La Belgique 

En !'absence de contrat de mariage, c'est la nationalite des epoux qui 
determine la loi applicable au regime matrimonial. Cette regle a ete 
remise en question ces dernieres annees et on s' oriente de plus en plus 
vers un systeme davantage nuance. 

Lorsque les epoux ont signe un contrat de mariage, on applique la loi 
nationale des parties a la capacite et au consentement, alors que l'on 
applique la loi du lieu de passation de l 'acte pour ce qui est de la forme. 
Enfin, on respecte la volonte des epoux dans le choix du regime. 

2.3 .3 eAngleterre 

Lorsqu'il existe un contrat de mariage ou un "settlement" , c'est la 
"proper law" , la loi propre au contrat, qui sera applicable a celui-ci. 
Cette loi sera determinee par certains indices et on accorde un poids 
particulier a deux facteurs : le lieu de celebration du mariage et le 
domicile conjugal. 

Le droit anglais fait une dinstinction entre les biens m�ubles et les 
biens immeubles en !'absence de contrat de mariage; on applique la loi 
du domicile conjugal aux biens meubles et celle du lieu de leur situation 
aux biens immeubles. 

2.3.4 La Convention de la Haye 

La Convention ne contient aucune definition du regime matrimonial; 
elle ne nous donne done aucune indication sur le type d'institution 
pouvant se definir comme un regime matrimonial. 

e article 3 traite du cas des epoux qui ont redige un contrat de 
mariage. On respecte la volonte des epoux quant au choix de leur 
regime. r; article 4, pour sa part, enoncent les facteurs de rattachement 
qui permettent de determiner la loi applicable au regime matrimonial 
legal: 

"Art. 4 

Si les epoux n' ont pas, avant le mariage, designe la loi 
applicable a leur regime matrimonial, celui-ci est soumis a la 
loi interne de l'Etat sur le territoire duquel ils etablissent leur 
premiere residence habituelle apres le mariage�' 

La Convention refuse done de faire de la loi nationale des epoux, le 
facteur de rattachement principal. 
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3 .  I: evaluation des propositions et les solutions possibles 

Quant au probleme de la qualification, no us sommes en accord avec 
!'orientation de Mme Groffier qui privilegie une solution �ouple, lais
sant place a des institutions inconnues au Quebec. En effet, selon cette 
derniere, evaluer les regimes de common law en fonction de leurs 
structures formelles ou conceptuelles constitue une approche trop 
stricte; il serait plus adequat de les apprecier en considerant leur objectif 
general de protection, c' est-a-dire par rapport a leur sens fonctionnel, ce 
en quoi, ils se rapprocheur de notre definition civiliste du "regime 
matrimonial"<3l. La Cour d'Appel semble vouloir suivre cette voie (ref. 
Palmer c. Mulligan). 

Au sujet de la determination de la loi applicable au regime matrimo
nial, la regie de l'autonomie de la volonte doit etre conservee comme 
principe general; il s'agira done de fixer les facteurs de rattachement qui 
peuvent servir d'indices a cette volonte. 

III Les conflits dans le temps 

1 .  I: explication de Ia notion et /'expose du probleme 

La problematique des conflits dans le temps peut se poser ainsi: 
lorsque la loi applicable au regime matrimonial est modifiee, les modifi
cations survenues affectent-elles les epoux ayant changes de domicile? 
En d'autres termes, " . . .  s'agissant d'apprecier au Quebec le regime 
matrimonial d' epoux soumis a un regime matrimonial etranger en vertu 
de leur domicile matrimonial, devrait-on appliquer Ia loi etrangere dans 
sa teneur ancienne ou nouvelle?"<4l . De plus, devrait-on appliquer les 
dispositions transitoires qui accompagne ces nouvelles legislations? 

Ce sont des questions importantes; elles se sont posees a quelques 
reprises devant nos tribunaux, precisement dans des arrets que nous 
avons deja examines . 

2. I.:exposejuridique 

2. 1 .  Le droit actuel au Quebec et dans les provinces canadiennes de 
common law 

Bien que la jurisprudence ait ete jusqu'a maintenant assez contradic
toire<s) ' les tribunaux ten dent desormais a appliquer la loi nouvelle. 
Toutefois, il faut, regie generale, que les modifications soient survenues 
prealablement au changement de domicile des epoux. C' est la position 
adoptee par la Cour d' Appel dans Palmer c. Mulligan.  
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De plus, la majorite de la doctrine du Quebec et du Canada se rallie 
au principe de !'application des disp9sitions transitoires de la loi 
etrangere. Lorsque les modifications au regime sont survenues avant le 
changement de domicile des epoux, on appliquera done les modifica
tions, ainsi que les dispositions du droit transitoire s'y rattachant. 

2.2 Le droit propose par !'Office de revision du Code civil 
Le projet de !'Office n'apporte aucune solution sur ce point. 

2.3 Le droit compare 

2.3 . 1  La France 

La France a adopte la these de Padaptation, "c'est-a-dire celle qui 
consiste a appliquer la loi etrangere dans sa teneur nouvelle tout en 
faisant des exceptions pour des circonstances exceptionnelles"<6>. 

2.3 .2 La Belgique 

On tente de regler les conflits dans le temps et les conflits transitoires 
a I' aide d'un meme principe; habituellement, on n'applique aucune des 
modifications survenues au regime legal suite au changement de domi
cile des epoux. 

2.3.3 eAngleterre 

On favorise generalement Ia loi qui etait celle existant au moment du 
mariage. Mais la position est nuancee et les tribunaux acceptent parfois 
l'application d'une loi autre, en raison de certains facteurs (ex.- un 
changement important des circonstances du mariage). 

2 . 3 .4 La Convention de la Haye 

La Convention de Ia Haye n'aborde les problemes de droit transitoire 
qu'en fonction de sa propre application; c'est I' article 21 du document 
qui en traite. 

3 .  I.: evaluation des propositions et les solutions possibles 

"Afin d' eviter les difficultes,  il vaudrait mieux considerer les regles de 
rattachement du for designant les dispositions materielles de la loi 
etrangere applicables telles qu'elles existent a un moment donne sans 
tenir compte des changements subsequents"<7>. 

11 faudrait done fixer un terme et, au-dela de ce dernier, les modifica
tions apportees a la loi du regime n' affecteront plus les epoux. Ce terme 
pourrait etre Ia date du changement de domicile des epoux. 
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IV Les questions subsidiaires: la mutabilite du regime matrimonial 
et le renvoi 

1 .  La mutabilite du regime matrimonial 

11 s' agit ici de determiner si le changement de domicile des epoux 
affecte le regime matrimonial legal et la loi s'y appliquant? Par exemple, 
si des epoux qui se sont maries en Ontario sans passer de contrat de 
mariage, et qui sont done soumis au regime legal de la separation de 
biens, decident de s'installer au Quebec, verront-ils leur regime legal 
modifie par celui de la societe d'acquets qui regit les epoux maries sans 
contrat de mariage au Quebec? 

La jurisprudence quebecoise opte nettement pour Pimmutabilite du 
regime; il semble que, de la meme manie:re, la jurisprudence des autres 
provinces canadiennes privilegie le principe de l'immutabilite. Toute
fois, i1 est possible de permettre la modification conventionnelle (et non 
automatique) du regime, lorsque la loi interne du domicile des epoux 
autorise une telle modification. Au Quebec, la pratique est a l'effet que 
des epoux installes dans la province peuvent proceder a une telle modifi
cation sans se preoccuper de la loi applicable a leur regime matrimonial. 
Le Projet de Code civil accepte cette solution, puisqu'il edicte: 

''Art. 26 . . .  

Le changement ou la modification du regime matrimonial 
est regi par la loi du domicile commun des epoux au moment 
du changement, ou, a defaut, par la loi qui regit leur r�
gime!' 

Soulignons que le principe de l'immutabilite a longtemps ete consi
dere comme absolu dans les pays europeens, mais qu'il connait au
jourd'hui de plus en plus d'exceptions . Par exemple, Ia France admet 
desormais le principe de Ia mutabilite controlee. C' est la loi applicable 
au regime matrimonial qui regie la question de la mutabilite. 

La Convention de la Haye, pour sa part, conserve le principe de la 
permanence du rattachement, sauf exceptions (art. 7). 

2. Le renvoi 

11 s' agit du cas oil la regie de droit international prive du for edicte que 
c'est la regie de droit international prive etrangere qui s'applique au 
probleme. 

Cette technique est parfois employee en droit quebecois, alors qu' elle 
est completement ignoree dans les provinces de common law. Ainsi, les 
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nouvelles legislations de partage de biens ont banni cette regle de leurs 
dispositions de droit international prive (voir� par exemple� I' article 13 
de la loi de I' Ontario qui exclut le renvoi). 

Dans les autres pays� certains l'autorisent, avec ou sans restrictions 
(Allemagne (avec restrictions), Belgique, Suisse), alors que d'autres s'y 
opposent completement (Italie, Grece, Danemark�  Suede, Etats-Unis). 
Quant a la France� quoique le principe du renvoi soit accepte en droit 
international prive� la jurisprudence a toujours refuse de 1' appliquer en 
matiere de regimes matrimoniaux. Pour sa part, en faisant reference, a 
son article 3, a la loi interne du pays concerne, la Convention de la Haye 
rejette le mecanisme du renvoi. 

Cette notion ne faisant pas Punanimite chez les auteurs et dans la 
jurisprudence� il serait peut-etre avantageux de ne pas en tenir compte 
dans une legislation uniforme. 

(1) Notons, que le Parlement ontarien devait adopter en decembre dernier un regime de 
partage de biens. Voir An Act to revise the Family Law Reform Act. 

(2) Voir aussi le jugement suivant: Droit de lajamille 124; J.B. 85-19. 

(3) Groffier, E., "Evolution recente du droit international prive de /ajamil/e", R. du B.,  
Tome 44, no. 3,  mai-juin 1984. 

"Il s'agit done d'une certaine adaptation de la qualification "regime matrimonial" ,  
d'un recours a !'equivalence des institutions etrangeres qui differe de I a  demarche de 
la qualification proprement dite". 

(4) Castel, J. G. , Droit internationalprive quebecois, Butterworths, 1980. 

(5) Ainsi, dans l' arret Zamkovetz c. Korneychuk, (1972) C. S. 855, la Cour se pronom;:a en 
faveur de la loi etrangere telle qu'elle existait au moment du mariage, alors que dans 
Proscheck c. Dame Prochazka, (1973) C.A. 410, la Cour d' Appel rejeta !'interpreta
tion de I' arret precedent et se pronon<;:a en faveur de la loi nouvelle. 

(6) Groffier, E., Precis de droit international prive, Les Editions Yvon Blais Inc., 1982. 

(7) Castel, J. G., voir supra note 3 .  
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La legislation des provinces de common law constitue-t-elle un regime 
en soi et, dans !'affirmative, a que! moment se cree un droit en vertu de 
Ia loi? (p. 2 de votre document) 

Il est tres important de determiner a quel moment (voir aussi p .  4 de 
votre document) un conjoint acquiert un droit en vertu de Ia loi dans les 
provinces de common law. Ce n' est que dans les cas oil un droit est 
acquis avant de quitter une province pour une autre qu'un veritable 
conflit de lois se pose. Dans la plupart des provinces de common law 
(sauf Ia Colombie-Britannique dont la loi est for�ulee differemment), 
c' est au moment oil le tribunal rend une ordonnance a l'issue d'un litige 
que s' acquiert un droit. Avant cela, tout conjoint a le droit de s' adresser 
a un tribunal, mais non un droit a un partage egal. Voir Ia decision de la 
Cour supreme du Canada dans l'affaireMaroukis (1984) R.C.S .  137 qui 
confirme une decision de Ia cour d'appel de !'Ontario (24 R.F.L. (2d) 
1 13). Cette question n'a pas vraiment ete traitee dans l'arret Palmer v. 
Milligan . ·  Voir I' explication des decisions dans I' affaire De Nichols. 
Selon De Nichols v. Curlier (1900) A.C. 21 (Chambre des lords), les 
droits avaient pris naissance en vertu du regime de la communaute de 
biens avant le depart de la France alors que dans !'affaire Groos, les 
droits en vertu du «legitima portio» n'avaient pas encore ete acquis au 
moment oil les conjoints ont quitte les Pays-Bas. Cela ne veut pas dire 
que la loi d'un etat donne ne puisse pas etre plus pertinente que Ia loi du 
for, mais bien que le tribunal ne doit pas se sentir oblige de donner plus 
d'effet a une regle etrangere qu'elle n'en aurait eu dans l'etat d'ou elle 
emane. 

Selon De Nichols v. Curlier (1900) A�C. 21 (Chambre des lords), les 
droits avaient pris naissance en vertu du regime de la communaute de 
biens avant le depart de Ia France alors que dans !'affaire Groos, les 
droits en vertu du «legitima portio» n'avaient pas encore ete acquis au 
moment oil les conjoints ont quitte les Pays-Bas. Cela ne veut pas dire 
que la loi d'un etat donne ne puisse pas etre plus pertinente que la loi du 
for, mais bien que le tribunal ne doit pas se sentir oblige de donner plus 
d'effet a une regle etrangere qu'elle n'en aurait eu dans l'etat d'ou elle 
emane. 

Abnegation de droits par contrat 

II est essen tiel de com prendre que la loi des provinces de common law 
vise le partage des biens (partageables) quel qu'en soit le propri<!taire. 
C' est pourquoi le tribunal ontarien a pu, dans 1' affaire Kerr c. Kerr (p . 2 
de votre document), ecarter le contrat qui avait ete conclu avant le 
mariage et qui, manifestement, ne traitait que de Ia propriete des biens 
et non des droits transcendants a la propriete dont il est question dans la 
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loi de l'Ontario . 11 y a lieu de souligner ici que cette approche a permis 
au tribunal ontarien de mieux proteger un conjoint qui avait renonce 
par ecrit a d'importants droits qui lui etaient devolus en vertu de la loi 
du Quebec. Le tribunal ne cherchait pas par la a attaquer le droit 
quebecois. 

Lefacteur d'attache le plus pertinent 

con preconise d' appliquer le droit du lieu de la derniere residence 
habituelle commune des parties dans les cas oil un tribunal est appele a 
se prononcer sur des droits acquis dans un autre etat. Voir, par exemple, 
Ies dispositions 44(2) de la loi du N.-B. , 30(1) de la loi de T.-N. ,  22(1)  de 
la loi de la N.-E. �  14(1) de la loi de 1'1.-P.-E .  et les articles 15 et 58 de la 
loi de !'Ontario en matiere matrimoniale. Meme dans les cas oil aucun 
droit n'a ete acquis en vertu d'une loi etrangere, le tribunal saisi d'une 
affaire peut fort bien decider, comme il est habilite a le faire, que la loi 
d'un autre etat, tel que celui de la derniere residence habituelle com
mune des conjoints, est plus appropriee que la loi du for. Toutefois cette 
decision est laissee a la discretion du tribunal; celui-ci ne doit aucune
ment se sentir oblige d'appliquer une loi etrangere. 

Une telle loi devrait egalement determiner si les parties peuvent 
choisir une autre loi pour regir leur contrat de mariage ou une entente de 
separation. 

Le recours a la loi du lieu de la residence habituelle permet d' eviter les 
difficultes que pose la theorie du domicile et est davantage conforme 
aux conventions de La Haye; de plus, il s'agit sans doute du choix du 
droit le plus approprie. 

11 est recommande (p. 6 de votre document) de ne prevoir aucun 
renvoi dans une loi uniforme quelle qu'elle soit. 
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THE MATRIMONIAL REGIMES IN CANADA 

A Comparative Analysis of Provincial Legislation 

INTRODUCTION 

"In the context of the organization of the material obligations and 
responsibilities of the family, matrimonial regimes may be defined as 
the regulation of these relationships in marriage!'<1> (translation) 

The association of two individuals in marriage has a certain impact 
on their property (sometimes loosely referred to hereinafter as "estate") 
because there necessarily exists financial relationships between the 
spouses . The manner in which these relationships are arranged pose 
certain questions: firstly, should they be subject to rules and, if so, what 
rules? Next, should the spouses be subject to certain obligatory rules? 
And, lastly, in what way should the family unit be protected yet still 
leave the spouses free to establish their own type of association they 
would prefer? 

The goal of the legislator in this field is of vital importance in the 
choice of means . Without delving into the history of Canadian matri
monial law,<2> let us recognize that for some years past numerous social 
changes have forced Canadian legislators to envisage new solutions. 

In the Common Law provinces, which, for the most part, lean to a 
separatist type of regime, which might be more aptly referred to as an 
absence of regime, the increase in the divorces rate has drawn attention 
to the precarious situation of the spouse who, by the fact of staying at 
home (usually the wife), accumulates very little property. This situation 
was readily apparent in the Murdoch case.<3> It also appeared in Quebec 
where common management, characteristic of the community type 
regimes, gave rise to disaffection with such regimes and an increasing 
leaning towards the regime of separation as to property. 

In the light of these various difficulties and in a perspective of 
reform, new legislation came about. With regard to that legislation, we 
should note that "extreme positions force compromise:'<4> (translation) 
that is, regimes of the separatist type tend to adopt solutions of the 
community type, while regimes of the community type look more to 
align themselves along the separatist type parameters .  So it is, then, that 
a rapprochement can be seen between the two principal types of re
gimes; the aim of that rapprochement is to enable the various Acts of 
legislation to better mirror the new family and social reality. 

The purpose of this study is, therefore, to see in what way such 
rapprochement is effected and what are the differences between the 
various Canadian Acts that still exist in spite of it. 
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The General Plan Of The $tudy 

The following is the list of Acts that we shall mainly look at ( cf. 
Schedule 2 - Comparative Table) :*  

- CIVIL CODE OF QUEBEC 
- THE FAMILY LAW REFORM ACT, S.O. 1978, c. 2 (Ont.)** 
- THE FAMILY RELATIONS ACT, R.S.B.C. 1979, c. 121 (B.C.) 
- THE MATRIMONIAL PROPERTY ACT, S .A. 1978, c. 20 (Alta.) 
- THE MARITAL PROPERTY ACT, S.M. 1978, c. 24 - Cap. M45 

(Man.) 
- THE MATRIMONIAL PROPERTY ACT, S.S.  1979, c. M-61 (Sask .) 
- THE FAMILY LAW REFORM ACT, S.P.E.I. 1978, c. 6 (P.E.I.) 
- THE MATRIMONIAL PROPERTY ACT, S.N.S. 1980, c. 9 (N.S.) 
- THE MARITAL PROPERTY ACT, S.N.B. 1980, c .  9 (N.B.) 
- THE MATRIMONIAL PROPERTY ACT, S .NFLD. 1979, c.  32 

(NF) 
- THE MATRIMONIAL PROPERTY ORDINANCE, R.O.N.W.T. 

1974, c. M-7 (N.W.T.) 
- THE MATRIMONIAL PROPERTY ORDINANCE, R.O.Y.T. 

1979, (2nd) c. 11 (Yukon) 

As this is a comparative study, it is not a detailed analysis of each Act 
concerned but rather a work of synthesis. We shall attempt to pinpoint 
the convergent and divergent points of the various Acts . It must be 
pointed out that as Quebec is the only province with a Civil Law 
tradition, it will have a special place in our work.***  

This study comprises six Chapters, namely: Basic Notions (Chapter 
1) ;  Primary Regimes (Chapter 2); Family Contracts (Chapter 3); Parti
tion Regimes (Chapter 4); Dissolution and Liquidation of the Regime 
(Chapter 5); and Conflict of Laws (Chapter 6). 

Each Chapter will examine the various provisions from the perspec
tive of comparative law and we shall see in what way the Courts have 
interpreted these provisions. Attention will be mainly focussed on sec-

* The articles and sections quoted in the text refer to the Acts listed; should the contrary 
be the case, the Act will be cearly indentified. 

** This work will study only the present legal regime in Quebec, being the partnership of 
acquests . Therefore, no mention is made of the regime of community of property 
which was the legal regime until ! July 1970 and which is still the matrimonial regime 

· of many married couples living in Quebec. 

*** The text does not take into account Bill 1 tabled on 4 June 1985 in the Ontario 
Legislative Assembly, entitled An Act to revise the Family Law Reform. 
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ondary regimes ,  called partition, because these mainly apply at the time 
of break-up of the family. But we shall also examine the way in which 
each Act comtemplates protecting the family and how it ensures an 
established basis of operation (primary regime). 

In order to facilitate consultation, a Table scheduled hereto (Schedule 
2) lists the provisions concerned in each Act for each study heading. 

In conclusion, we shall set forth the main points that emerge from 
such a comparative study. In addition, as a follow-up to that conclu
sion, Schedule 1 will present comments concerning questions of legisla
tive policy for possible uniformity and which discuss the problematics 
of a future uniform Bill in the matter of property regimes . 

CHAPTER 1 BASIC NOfiONS 

In the Acts quoted, dealing with common or at least similar notions, 
many terms will be frequently discussed. Therefore, they have to be 
defined; such terms as spouse, family property (in Quebec, the terms 
"acquests'' and "private" are those that are used), family contract and 
lastly, family residence (conjugal home). 

1 . 1  THE SPOUSES 

What does this term encompass? 

This notion comes within the scope of application of the Act: to 
whom do the various Acts apply? 

1 . 1 . 1  The General Rule: A Valid Marriage 

A. IN QUEBEC 

In Quebec the rules concerning the partnership of acquests apply to 
all spouses who have not executed a marriage contract (art. 464), as well 
as to all those who have chosen the partnership of acquests as their 
matrimonial regime. Obviously, the marriage must be valid (art. 410 et 
seq.) and not subject to any judgment on separation as to bed and board 
or divorce. 

However, a marriage that is declared null produces civil effects (art. 
432); where that is the case, the spouses can request liquidation of their 
matrimonial regime as though it had really existed. This rule does not 
apply if the spouses were in bad faith (art. 433). 
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B. THE COMMON LAW PROVINCES 

The Acts on division of property mainly concern married couples 
whose marriage is valid and not subject to a separation, divorce, or 
annulment judgment. 

As to persons whose marriage is completely annulled, they are cov
ered by the Act if they were married in good faith and have cohabited 
during a certain period of time (generally one (1) year). 

Certain Acts allow persons whose marriage is dissolved (former 
spouse) to make use of the provision of the Act. These are the Acts of 
Alberta [s . 1 (e)] , the Yukon [s . 2(1)] and British Columbia (s . 1), the 
latter so allowing, however, only in a particular perspective, that of 
requiring compliance with an order already rendered or amending it. 

1 . 1 .2 Unmarried Couples 

Are common law spouses included in the definition of spouse? 

A. IN QUEBEC 

In Quebec, the legislator has chosen not to make unmarried couples 
subject to any particular rule; the Civil Code of Quebec is, therefore, 
silent in that regard. They may, nevertheless, conclude agreements 
regulating their union. 

Therefore, "until now, the Quebec legislator has not undertaken to 
define rights and obligations in respect of unmarried couples, leaving 
the interested parties themselves to define the consequences as they so 
wish:'(s> (translation) 

B. COMMON LAW PROVINCES 

Only three Acts make specific mention of the case of unmarried 
couples, but exclude therefrom provisions dealing with division of 
property. These are the Acts of Ontario (s. 14) and British Columbia (s. 
1) and a Yukon Ordinance [s. 30.6(1), AN ORDINANCE TO AMEND 
THE MATRIMONIAL PROPERTY ORDINANCE].(61 The Ontario 
and Yukon legislation deals with unmarried couples only with regard to 
the obligation of support. 

Unmarried couples are subject to certain requirements before being 
eligible to avail themselves of the provisions concerning them; for 
instance, the various Acts require that cohabitation continue for a 
certrun period of time [five (5) years pursuant to the Ontario Act and 
two (2) years pursuant to the British Columbia Act] or where the 
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relationship may be described as "relatively stable" (Yukon Ordinance), 
or again that, even though the preceding criteria are not met, a child is 
born of the union. 

Therefore, unmarried couples are only partly dealt with by the new 
Acts and not at all by division of property regim�s. Generally, they are 
covered by former rules (for example, the notions of constructive trust 
and resulting trust). 

However, the approach is different where unmarried couples have a 
cohabitation agreement; in that case, some Acts henceforth grant them 
rights . These are the Acts of Ontario , New Brunswick, Prince Edward 
Island and Newfoundland, as well as the Yukon Ordinance. These Acts 
"take account of union out of wedlock and attribute legal effects to the 
extent that a covenant has been concluded by the unmarried couple:'<7> 
(translation) We shall examine this point in greater detail in the chapter 
dealing with family contracts (see Chapter 3). 

1 . 1 .3 The Surviving Spouse 

Certain Acts make provision for surviving spouses; however, do not 
all have the same approach. 

A. IN QUEBEC 

In Quebec, death is a cause for dissolution of the regime (art. 497). 
However, in certain cases, the surviving spouse has an option between 
the advantages derived from the matrimonial regime and the rights 
accorded by the succession (art. 624 C.C.L.C.). This option must be 
made upon legal succession or where there are other heirs in addition to 
the surviving spouse. 

B .  THE COMMON LAW PROVINCES 

In the common law provinces, certain Acts encompass death in a 
number of cases authorizing either an application for a division of 
property or recognition of the right of division. These are the Acts of 
Newfoundland [s. 2(l)(e)], Nova Scotia [s. 2(l)(g)] and New Brunswick 
[s. 4(1)] . 

The latter Act also authorizes [s. 5(2)] the surviving spouse to make 
use of the division provisions if an application thereto has been made 
before the death; it provides, therefore, for the institution of division 
proceedings in the case where death of one of the spouses occurs during 
that period. That rule also applies in other legislation such as that of 
Saskatchewan [s. 2(k)(iii)] , Ontario [s. 4(3)] and the Yukon [s . 19(2)] . 
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The other Acts make no mention whatsoever of the surviving spouse. 
It must certainly be accepted that the rules of succession of the common 
law provinces contain sufficient measures to protect the surviving 
spouse and the children of the deceased. The latter being entitled to 
receive a share of the property de cujus through the support credit 
procedure, the legislators have perhaps considered it of no useful pur
pose to also have division of the family property at the time of death, 
this process of division being primarily established to avoid injustices 
between the spouses. 

1 .2 FAMILY ASSETS, ACQUESTS AND PRIVATE PROPERTY 

Whatever the designation, there are two types of property dealt with 
in all legislation: property which can be divided between the spouses at 
the time of break-up of the marriage, and property which remains 
private to the spouses and which will not be subject to division. 

A. IN QUEBEC 

In Quebec, we speak of acquests and private property. The main 
criterium of qualification is the mode of "acquisition" of the property 
thus, the term "acquests" usually designates a property acquired during 
a marriage (art. 481), while private property consists of property ac
quired before the marriage, as well as that obtained by legacy or gift (see 
art. 482 et seq.). 

All property not specifically stipulated by law as private is an acquests 
(art. 481). 

Acquests are divided equally between the spouses at the time of 
dissolution of the regime, whereas private property belongs to the 
spouse-owner. 

B. THE COMMON LAW PROVINCES 

In these provinces, we shall distinguish between family assets and the 
other classes of property. That qualification is the basis of new systems 
of division because only family assets are subject to division when there 
is a break-down of the marriage. 

A family asset is a moveable or an immoveable property belonging to 
one or other of the spouses and which has a character called "family". 
That qualification comes about due to certain criteria determined by 
law.* 

* We shall see under another heading (No. 4.1 . 1) the qualification criteria enabling 
determination of whether a property is family or other. 

277 



UNIFORM LAW CONFERENCE OF CANADA 

In addition to the basic criteria, certain Acts contain a limited list of 
what family assets can consist of. Such is the case of Ontario (s. 3), New 
Brunswick [s .  1 (a)] , Prince Edward Island [s. 4(a)], Manitoba [s. 
1 (1)(d)(i)] and, lastly, the Yukon [s . 5(1)] . In Newfoundland, property is 
presumed to be family, saving exceptions [s. 16(b)] . 

"Commercial property" is another class of property frequently 
found in common law Acts; it differs from family property in that it is 
not always subject to division. It is sometimes defined under a general 
form, soiTI.etimes included in the definition of family assets and some
times excluded from that definition, that is, defined negatively as not 
being family assets [e .g. , section 1(1)(b) of the Manitoba Act] . Certain 
Acts do not distinguish between family assets and commercial property; 
for instance, those of Alberta and Saskatchewan. 

1 .3 THE FAMILY RESIDENCE (OR THE FAMILY HOME) 

Generally, the family residence may be 4efined as being property in 
respect of which one of the spouses is the holder of a right (the nature of 
'that right varies according to the province), and which is used as the 
family residence. There are, therefore, two criteria of definition. 

A. IN QUEBEC 

The Civil Code of Quebec does not give a specific definition of the 
family residence; however, the terminology used being that of principal 
family residence, by that very fact the indication is given that there can 
only be one. Secondary residences, such as a cottage, are, therefore, 
excluded from the definition. Furthermore, the residence must be used 
by the family, that term normally comprising the father, the mother, and 
the children. 

The notion deals two particular aspects, that of a lease and that of 
ownership. The residence may be leased or it may be the property of one 
of the spouses. In the latter case, it may be either an immoveable of five 
or more dwellings, or an immoveable of less than five dwellings. It may, 
therefore, be either a real right (right of ownership) or a personal right 
(leasing right). 

B.  THE COMMON LAW PROVINCES 

In most cases, the family residence is included in the definition of 
family property, that is, that by its very nature, it is considered as being 
family property. cs> With regard to British Columbia, no specific defini
tion of the term is contained in its Act. 
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What type of right must the spouse hold in the property before it can 
be qualified as the family residence? I� Newfoundland, it must be a 
right of ownership of the property, whereas in Alberta and in British 
Columbia, it may be either a right of lease or a right of ownership. The 
other provinces are less rigid on this point. For example, in Ontario, 
Prince Edward Island, Manitoba, Saskatchewan, Nova Scotia and in 
New Brunswick, it is sufficient that the spouse have an "interest" in the 
property in order that it may be qualified as the family residence. 
Furthermore, in several provinces, <9> the rights to the property may be 
held by an artificial person without that affecting the nature of the 
property. 

Generally, only that part of the lot used as the family residence is 
included in the definition, that is, only that part of the property that the 
family actually makes use of for family purposes and which is reasona
bly necessary to the enjoyment of the premises can be qualified as the 
family residence. For instance, a part of the immoveable that is used by 
one spouse for commercial purposes is not included in the definition. 

It is possible to have more than one family residence, except in 
Manitoba where no specific mention is made of that possibility. 

1 .4 THE FAMILY CONTRACT (OR DOMESTIC CONTRACT} 

The family contract may be defined as being an agreement between 
the spouses in order to regulate the estate relationships of each. It may 
take various forms depending on the Act; it may be a marriage contract 
(which may be likened to that of Quebec), a cohabitation agreement, a 
separation agreement or a paternity agreement. 

That terminology is particular to the common law provinces.  There
fore, the general term "family contrace' must not be confused with the 
expression "marriage contract" , in current use in Quebec, to describe a 
covenant regarding the matrimonial regime or a variation of the matri
monial regime. As will be seen, the family contract has a much wider 
scope and may include the marriage contract; therefore, for the pur
poses of this study, the marriage contract and the joint application for 
separation as to bed and board, as is known in Quebec, is to be found 
under the general heading of family contract. 

CHAPTER 2. PRIMARY REGIMES: ELEMENTS OF 
MATRIMONIAL REGIMES AIMED AT 
PROI'ECTING THE FAMILY 

There are two main principles underlying the reform of property 
regimes between spouses in Canada: the equality of the two people 
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forming the couple (primary regimes), and the freedom of choice in the 
organization of their union (secondary regime). 

Firstly, we shall see in what way the first of these principles is 
honoured and how the legislators try to establish minimum basic rules 
ensuring a certain stability in the family. 

The various Acts of the common law provinces mainly contemplate 
the dissolution of the marriage, apart from the very particular case of 
the family residence. The legislators do not choose to be "intervention
ist, during the marriage so as not to affect the capacity of the spouses 
and their independence. 

In Quebec, on the other hand, since the advent of the new Civil Code, 
an obligatory primary regime (art. 440 et seq.) is imposed on all spouses 
and regulates a part of the regimes governing their estates. The spouses 
can in no way derogate from these provisions (art. 440). 

2 . 1  THE PRINCIPLE: THE EQUALITY OF SPOUSES WITHIN 
THE FAMILY AND THE COLLEGIAL MANAGEMENT OF 
THE FAMILY 

A common point emerges from the various Canadian Acts : they all 
aim at ensuring equality of the spouses in family relationships. 

A. IN QUEBEC 

In Quebec, the principle of equality of the spouses is found in 
Chapter VI "Effects of Marriage". Article 441 reads: 

"The spouses have identical rights and obligations in 
marriage!' 

Moreover, article 443 states that the spouses together take in hand the 
moral and material direction of the family as well as exercising together 
parental authority. 

B .  THE COMMON LAW PROVINCES 

In the common law provinces the principle is sometimes stated in the 
preamble of the Act; such is the case for the Acts of Ontario, Manitoba 
and Nova Scotia. Also, the Ontario Act reiterates that principle in 
section 4(5): 

"Child care, household management and financial provi
sion are the joint responsibilities of the spouses !' 

Other Acts refer to the equality of the spouses in a more particular 
way, less generally. For instance, the Saskatchewan Act mentions the 
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purpose of the Act with regard to the distribution of matrimonial 
property: section 20 enunciates this as follows: 

"The purpose of this Act, and in particular of this Part, is 
to recognize that child care, household management and 
financial provision are the joint and mutual responsibilities 
of spouses and that inherent in the marital relationship there 
is joint contribution, whether financial or otherwise, . . �, 

and such equality of the spouses in marriage authorizes the legislator to 
divide the family property equally between the two spouses at the time 
of dissolution of the matrimonial bond. 

Other provinces also state the principle of equality of the spouses in 
their legislation; we mention New Brunswick (s. 2), Prince Edward 
Island [s . �(7)], Newfoundland (s. 17) and the Yukon [s. 6(1)] . 

In conclusion, we must point out that regardless of the framework in 
which it is stated or the manner is which it is described, the principle of 
equality of the spouses is to be read into various legislation, the first aim 
of the legislator and his main concern. 

2.2 THE RIGHTS AND OBLIGATIONS OF THE SPOUSES 

2.2. 1 Contribution To The Needs Of The Family 

2.2. 1 . 1  The Principle 

It seems clearly established that the spouses must provide for their 
respective needs and for those of the family. 

In dealing with the contribution to the household expenses, two 
factors are important: the needs of the spouses and their respective 
capacities . These factors are frequently utilized in order to calculate the 
average contribution the spouses must make. 

A. IN QUEBEC 

The basic principle is set forth in article 445 of the Civil Code of 
Quebec: 

"The spouses contribute towards the expenses of the mar
riage in proportion to their respective means�' 

The spouses, therefore, are prohibited from changing, by marriage 
contract, the amount of their respective contributions, article 445 being 
part of the imperative provisions of the Act. For instance, a clause 
stipulating that the husband alone assumes all the household expenses is 
henceforth without effect. 
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Article 633 deals with support payments : 

" Spouses, and relatives in the direct line, owe each other 
suppore' 

B .  THE COMMON LAW PROVINCES 

The contribution to ·the needs of the family is an obligation attaching 
to marriage; that contribution is made having regard to the needs and 
the capacities of the spouses. 

For instance section 15 of the Ontario Act reads: 

" .  . . has an obligation to provide support . . . for the 
other spouse in accordance with need, to the extent that he 
or she is capable of doing so!' 

Section 16 of the Prince Edward Island Act is to the same effect: 

"Every spouse has an obligation to provide support for 
himself or herself and for the other spouse, in accordance 
with need, to the extent that he or she is capable of doing so!' 

The British Columbia Act goes further and has a list of five factors 
defining how the degree of obligation of a spouse is to be assessed: there 
are, of course, the respective needs and capacities of the spouses, but in 
addition there is the role of the spouse in the family, an agreement 
between the spouses and, lastly, the economic situation (e.g., the case 
where one of the spouses is unemployed). 

It should be noted that, in the common law provinces, such obliga
tion is not always found in the Acts dealing with partition of property; it 
is frequently mentioned in other particular Acts such as the MAINTE
NANCE ORDER ACT of Alberta (s. 3) and THE FAMILY MAINTE
NANCE ACT of Manitoba. In the latter, case section 2(1) provides: 

"2(1). Spouses have the mutual obligation to contribute 
reasonably to each other's support and maintenance!' 

In certain cases, the obligation of contribution may con.cern unmar
ried couples who then become subject to that obligation; that is the 
case, for example, in Manitoba [s. 2(3), THE FAMILY MAINTE
NANCE ACT] . 

In several provinces the legislation does not indicate in what way and 
in what proportion the contribution must be made to the household 
expenses (for instance, the provinces of Saskatchewan, Newfoundland 
and New Brunswick), <'01 or else it is only dealt with in the case where a 
judgment ordering support payments has been rendered following an 

282 



APPENDIX I 

application for partition of property. In the latter case, the spouse must 
provide for his or her own needs to the extent possible. That is the case in 
the Ontario Act which, in its section 15 [this also applying following an 
order for support (s . 14(ii)] , provides: 

" 15 .  Every spouse has an obligation to provide support 
for himself or herself!' 

Other provisions to the same effect are section 16 of the Prince 
Edward Island Act and section 30.2(1) of AN ORDINANCE TO 
AMEND THE MATRIMONIAL PROPERTY ORDINANCE of the 
Yukon. 

Lastly, it should be pointed out that parents have the obligation of 
providing for the needs of their children [e.g. section 16 of the Ontario 
Act, section 56  of the British Columbia Act, section 17 of the Nova 
Scotia FAMILY MAINTENANCE ACT and section 30.2(1) of AN 
ORDINANCE TO AMEND THE MATRIMONIAL PROPERTY OR
DINANCE of the Yukon] . 

2.2. 1 .2 Terms and Conditions 

It seems obvious that the contribution to the household expenses may 
be financial,  that is, in money. It also seems that a spouse usually has the 
means to make the contribution by his or her work at home. 

A. IN QUEBEC 

In Quebec, the second paragraph of article 445 clearly indicates that 
work at home constitutes an adequate contribution: 

" .  ; . Each spouse may make his contribution by his 
activity within the home!' 

B. THE COMMON LAW PROVINCES 

Similarly, in the common law provinces, the contribution of the 
spouse who works at home is generally considered valid; in this sense, 
section 5(2) of the Manitoba FAMILY MAINTENANCE ACT is ex
plicit: 

·u 5(2). Domestic service as financial contribution. - Any 
housekeeping, child care or other domestic service per
formed by a spouse for the family is a contribution to 
support and maintenance within the meaning of section 2 in 
the same way as if the spouse were devoting the time .spent in 
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performing that service in gainful employment and were 
contributing the earnings therefrom to support and mainte
nance�' 

Such explicit provisions are not contained in all the Acts, but they 
nevertheless allow household work to be considered as being a contribu
tion to the household expenses, such as the Saskatchewan Act which 
states in section 20: 

" . . . and that inherent in the marital relationship there is 
joint contribution, whether financial or otherwise, . . ... 

This general type of drafting allows several forms of possible contri
bution by the spouses, and other provinces have used that manner of 
drafting in their legislation [e.g. ,  section 5(6) of the Prince Edward 
Island Act and section 6( 1) of the Yukon Ordinance] . 

It seems, then, that the spouses can contribute to the household 
expenses and to the family well-being in different ways and that the 
Courts are not too strict in their assessment of that contribution. 

2.2. 1 .3 Exemption Clauses 

According to the various provisions we have examined, it does not 
seem possible that one spouse must alone assume the household ex
penses . 

A.  IN QUEBEC 

In Quebec, the case is clear as article 445, being part of the primary 
regime, cannot be derogated therefrom under any circumstance whatso
ever. It is no longer possible to stipulate in the marriage contract that the 
husband will alone assume the household expenses, although that was 
frequently done before the coming into force of the new family law. 

B.  THE COMMON LAW PROVINCES 

In the common law provinces, on the contrary, the spouses may, in a 
marriage contract, conclude an agreement varying the respective pro
portion of their contribution to the household expenses, family con
tracts generally prevailing over the Act (see heading No. 3 .4). In the 
same perspective, section 33(1) of the Newfoundland Act can be cited 
which reads: 

"33(1) Without limiting the generality of sections 31  and 
32, a marriage contract or cohabitation agreement may 
include an agreement of the parties as to . . .  

284 



APPENDIX I 

(b) support obligations; . . �' 

In certain cases, where the clause of the marriage contract is consid
ered abusive, the Courts may vary it; but these are extreme cases 
because, as a general rule, the Courts cannot intervene to vary a family 
contract [see, for example, section 2(9) of the Ontario Act which stipu
lates that the family contract prevails over the Act, as well as section 
18(3) which deals with cases where the Court can override a family 
contract] . 

2.2. 1 .4 Liability for Debts 

A. IN QUEBEC 

Since the enactment of Book 1\vo into the new Civil Code of Quebec, 
the spouses are jointly responsible for debts contracted in the interest of 
the family. 

Article 446 enunciates the principle; 

''A spouse who enters into a contract for the current needs 
of the family also commits his spouse for the whole, if they 
are not separated as to bed and board . . !' 

B. THE COMMON LAW PROVINCES 

The new Acts of these provinces applying only at the time of dissolu
tion of the matrimonial bond or upon judicial application for a parti
tion of property, reference must be made to the traditional rules of 
common law to learn the rights of creditors during the marriage. 

At the beginning, the common law made the husband liable for debts 
contracted by his wife before the marriage and for those contracted after 
the marriage for the necessities of life.  He was also liable for any 
damages attributable to his wife. That liability of the husband for the 
debts of his wife arose from his power of administration over the 
property of the wife and was intended to compensate the latter for the 
fact that she was deprived of the right to administer her property. 

Towards the end of the last century, upon the enactment of the 
MARRIED WOMEN,S PROPERTY ACT which provides for the sepa
ration of property between the spouses, the right was considerably 
modified and permitted the wife to acquire and administer property. 

That legislation, in turn, provides for a limited liability of the hus
band for debts contracted by his wife before or after the marriage and 
also in respect of any damages attributable to the wife. (ll) The spouses, 
therefore, are personally liable for the debts contracted by each of them. 
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Nevertheless ,  three provinces now provide for the joint liability of the 
spouses for debts contracted in the interest of the family. For instance, 
section 30.24(1} of AN ORDINANCE TO AMEND THE MATRIMO
NIAL PROPERTY ORDINANCE of the Yukon, replacing the former 
rules of the common law [s . 30.24(4)] ,  states: 

"During cohabi�ation, a spouse has authority to render 
himself and his spouse jointly and severally liable to a third 
party for necessaries of life, except where the spouse has 
notified the third party that he has withdrawn the authoritY.' 

1\vo other Acts are to the same effect and determine joint and 
severable liability of the spouses for debts; these are the Ontario Act [s. 
33(1}] ,  and the Prince Edward Island Act (s. 33}. 

Under another heading (No. 5 .2), we deal with what happens to 
matrimonial debts and the personal debts of the spouses upon partition 
of the property between the spouses. 

2.2.2 Protection of the Family Residence 

The necessity of protecting the family residence seems to have found 
unanimity among Canadian legislators, both in Quebec and in the 
common law provinces. 

A author has vigourously expressed the importance of the family 
residence in the estate relationships between spouses and the protection 
of the family: 

"The legal position of the matrimonial home in family 
property relations is of special importance because it is the 
'shelter and focal point of the family' and is often the 
spouses' only 'substantial asset�'('2> 

Certain law reform commissions initially proposed to make both 
spouses co-owners of the family residence; these are the law reform 
commissions of Ontario and Saskatchewan. The Alberta commission 
has also discussed that option in its work.(l3> 

For several, co-ownership of the family residence appeared to be the 
best possible protection for the family, and it also allowed equal parti
tion in the case of separation of the spouses. The moveables "serving 
for the use of the household" must also be held in co-ownership. -

Nevertheless, certain inconveniences arising from the idea of co-
ownership have been indicated because the creation of the right of 
ownership in the property would be awarded merely from the fact of 
marriage without the necessary reciprocity that would at least provide 
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the spouses with the obligation of contributing equally. Furthermore, 
co-ownership would risk engendering additional complications in the 
operations concerning immoveable property, without taking into ac
count the fact that co-ownership of the family residence has no impact 
on the other property of the spouses, -which still must be settled thereaf
ter. 04' 

Are there more negative factors than positive factors? In all cases, 
only Newfoundland has retained the idea of co-ownership of the family 
residence [s. 6(2)]; the other provinces have preferred to opt for a system 
of co-management between the spouses. 

The differences between the provinces are to be found mainly in the 
terms and conditions of the protection. For instance, two provinces 
differ from the others in obliging the spouses to register a declaration of 
family residence if they want their residence to be subject to the provi
sions of the Act; these are Quebec and British Columbia [THE LAND 
(WIFE PROTECTION) ACT]. 

Let us now see how Canadian legislators try to protect the family 
residence. 

A. IN QUEBEC 

Articles 449 et seq. establish the regime of protection of the family 
residence. These provisions fall within the framework of the primary 
regime; they apply to all spouses, and cannot be derogated therefrom 
under any circumstance. 

i. A System of Co-Management of the Family Residence 

In order to protect the family residence the Quebec legislator 
has established "a system of co-management which obliges the 
spouses to be jointly responsible for acts relating to the family 
residence". us> (translation) The recommendations of the Civil 
Code Revision Office Report also leaned to that concept. (16' 

The provisions in question deal with three aspects: protection 
of the household furniture, protection of the lease and, lastly, 
protection of the residence, owned by one of the spouses . 

Article 449 refers to the protection of the "household furni
ture";  that article prohibits the spouse-owner from alienating the 
furniture without the consent of the other spouse. The penalty for 
contravening that article is the possible annulment of the sale if 
the other contracting party to the sale was in bad faith, or if that 
other party obtains the furniture free of charge (art. 450). Further-
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more, the injured spouse always has recourse in damages against 
the other spouse. 

Article 451 protects the lease of the principal residence by 
prohibiting the spouse-tenant from acting without the consent of 
the other spouse. However, a notice must be sent to the landlord to . 
have that protection established. That notice is not subject to any 
particular formality. An action in nullity is open to the injured 
spouse; in this case, only the injured spouse may make application 
thereto. Recourse in damages against the spouse-tenant is another 
possibility open to the injured spouse. 

Finally, the regime of protection of the family residence is set 
forth in article 452 et seq. 

ii. The Obligation of Registering a Declaration of Family Residence 

The Quebec legislator makes the protection of the family residence 
subject to a basic condition: registration of a declaration of family 
residence. The protection is established only where such declaration has 
been made; protection of the family residence is not, therefore, auto
matic. The intention of such registration is to advise third parties, the 
latter usually finding it impossible to learn the status of the person with 
whom they are contracting. 

Where the declaration of family residence has been registered, the 
injured spouse may, if the immoveable has less than five dwellings , 
either apply for nullity of the act made without his or her consent, or, 
where the immoveable has five or more dwellings, require that the lessor 
grant him or her a lease of the premises already occupied for residential 
purposes . 

In order that the right of ownership of a spouse is not unduly 
restricted by the impossibility of obtaining the consent of the other 
spouse or by an unjustified refusal on the latter's part, the spouse-owner 
may be authorized by the Court "to enter alone into any act for which 
the consent of the other would be required" (art. 456). 

B. THE COMMON LAW PROVINCES 

The various Acts define the family residence. That definition is to the 
effect that it is an immoveable in which one or both spouses possess a 
right (whose nature depends on the particular Act) and which is habitu
ally occupied by the family. 

As to the right conferred by the Act on the spouse who is not the 
owner of the family residence, we have pointed out that only Newfound-
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iand has opted for a co-ownership regime, the other provinces prefer
ring to establish a system of co-management between the spouses . 

The family residence is, therefore, better protected in Newfoundland. 
For instance, in co-ownership the proceeds of the sale of the immove
able is equally divided between the spouses; only New Brunswick 
among the other provinces has an identical procedure, that is, that upon 
alienation of the family residence, "each spouse is entitled to one-half 
of the net proceeds" of the sale [s. 20(1)] . Moreover, upon the death of 
one of the co-owners, the surviving spouse obtains the right of full 
ownership of the immoveable without the necessity of Court interven
tion. 

In the provinces other than Newfoundland, th� new Acts "confer 
upon both spouses an immeqiate right of enjoyment and possession of 
the conjugal home and prohibit its sale without the consent of both 
spouses". 07, (translation) 

The protection is, therefore, at two levels : firstly, at the level of the 
right of possession and enjoyment, and then at the level of the right of 
disposition. 

i. The Rights of Possession and Enjoyment 

In seven provinces and one territory, the spouse who is not the owner 
acquires by the sole fact of marriage a right of possession and enjoy
ment of the residence identical to that of the other spouse. <IS) 

The equal right of possession terminates when an immoveable looses 
its status of family residence upon dissolution of the marriage or when 
an exclusive right of possession is granted by the Court. The Court's 
authorization ordering exclusive possession of the family residence is 
provided in the same seven provinces. 09, And two other provinces which 
don't automatically grant the right of possession to the spouse who is 
not the owner, authorize the Court to render a like order. <Wl That order of 
exclusive possession is rendered without regard to right of ownership 
and it may be generally granted where "other provision for shelter is not 
adequate in the circumstances or it is in the best interests of a child to do 
so" [s. 45(3) of the Ontario Act] . 

Lastly, exclusive possession of the family residence may be granted 
upon dissolution of the regime. (We deal further with this aspect under 
heading No. 5 .4). 

It should be noted that the provisions we have just considered do not 
prevent the spouse-owner from alienating the immoveable; that is the 
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reason for the second level of protection concerning the right of disposi· 
tion. 

ii. The Right of Dispf!sition 

a) The Principle: Prohibition of Alienating the Family Residence 
Without the Consent of the Other Spouse 

The new Acts impose restrictions on the right of the spouse. 
owner to dispose; therefore, the family residence cannot be alien· 
ated without the consent of the other spouse. 

The four western provinces (British Columbia, Alberta, Sas
katchewan and Manitoba) do not deal with this aspect in their 
Acts on division of property (except where there has been an order 
of exclusive possession); thus, under this heading, the Acts that 
should be studied in these four provinces are: THE LAND (WIFE 
PROTECTION) ACT of British Columbia (R.S .B.C. 1979, c. 
223), THE DOWER ACT of Alberta (R.S.A. 1980, c. D-38), THE 
HOMESTEADS ACT of Saskatchewan (R.S .S .  1981, c. M·15) 
and, lastly, THEDOWER ACTof Manitoba (R.S.M. 1970, c. D-
100). Certain provisions of these Acts protect the family residence 
by prohibiting the spouse-owner from disposing of it without the 
consent of the other spouse. (lt) Nevertheless, that protection does 
not assign any right of ownership in the immoveable and reference 
must then be made to the Acts on division of property which deal 
with that aspect. It should be noted here that in the four provinces 
concerned, the Acts on division of property apply regardless of 
the Acts mentioned above, and are not in derogation therefrom. 

The common law provinces have, therefore, all the provisions 
prohibiting the spouse-owner of the family residence from alien
ating it without the consent of the other spouse. (ZZ> 

b) Waiver by the Other Spouse 

To alienate the immoveable, the spouse-owner must obtain the 
consent of the other spouse or the latter's waiver of his or her 
rights.  In fact, the other spouse may, under certain conditions, 
waive the exercise of his or her rights. Each Act prescribes the 
specific form that such waiver must take; there cannot, therefore, 
be tacit waiver; it must be express and made in accordance with the 
forms provided by the Act. ' 

In Ontario, that waiver may be made in a separation agreement 
[s. 42(1)(b)], but under no circumstances can it be stipulated in a 
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marriage contract under pain of nullity [s. 51(2)] .  It appears, 
therefore, that the Ontario Act does not allow variation of the 
rules concerning the family residence during the marriage, but 
only upon termination of the marriage. The same applies to 
Prince Edward Island [s. 51(2)] . On the other hand, in other 
provinces, that waiver can be made during the marriage. <23> 

In the western provinces, the Dower Acts allow the protected 
spouse to waive his or her rights,  except Saskatchewan which has 
no provision authorizing such waiver. <24> However, the waiver is not 
irrevocable. 

c) The Consent of the Other Spouse 

In the case where there has been no waiver, how is the consent of 
the other spouse given? 

As a general rule, the consent must be in writing and follow 
certain formalities; it cannot, therefore, be tacit or presumed.<2s> 
Certain Acts require that the spouse who is not the owner of the 
residence sign the act of disposition in order to render the aliena
tion valid. <26> However, some provinces allow tacit consent. <27> 
There is, then, the matter of proof to determine if the spouse has 
consented. The British Columbia Act even provides for the case 
where there is a presumption of consent (s . 10). 

It should be noted that the spouse-owner can ignore the ques
tion of consent of the other spouse where an order of the Court so 
authorizes. 

d) Penalty for Absence of Consent 

What is the penalty where the spouse-owner acts unilaterally 
and alienates the immoveable without the consent of the other 
spouse or without Court authorization? 

The most frequent penalty is annulment of the sale, generally 
where the purchaser is in bad faithP6> However, where the pur
chaser is in good faith and acquires the immoveable for a consid .. 
eration, the sale cannot be annulled. But recourse may be had to 
an action in damages . For instance, the Ordinance of the North
west Territories appears only to allow the recourse in damages to 
remedy that wrong (s. 12). 

In the western provinces, only British Columbia penalizes the 
absence of consent by an action in nullity [s. 10(1) THE LAND 
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(WIFE PROTECTION) ACT] . In the other provinces, the Mani
toba Act states that such disposition is invalid and without effect 
until the consent of the wife is given [s . 3( 1) THE DOWER ACT] . 
In Alberta, suc)J disposition is considered as a contravention of 
the Act and the husband who has made such disposal is guilty of 
an offense (s. 2 THE DOWER AC1). The jurisprudence of that 
province appears to recognize such disposition as valid, but that it 
would not be enforceable [T.D. BANK VS GORDON ] .<29> 

e) Registration and the Protection of Third Parties 

The registration of a declaration of family residence is possible 
in certain common law provinces but the protection is not subject 
to registration except in British Columbia [s.  2(1)  THE LAND 
(WIFE PROTECTION) ACT]. In the various Acts envisaging the 
possibility of having title to several family residences, the registra
tion, therefore, allows the spouses to identify a single immoveable 
as the family residence and thus nullify presumption with regard 
to the other immoveables . <30> That registration may subsequently 
be cancelled if the designation no longer corresponds to the family 
reality. 

Registration of a declaration of a family residence is not, there
fore, obligatory to ensure protection under the Act; it is automatic 
where the immoveable falls under the designation of family resi
dence. 

Under such conditions, how can third parties be protected? 

All provinces oblige the person who disposes of an immoveable 
to draw up an affidavit in which one or more of the following 
points are stipulated: that he or she is not married; that the 
immoveable is not and never has been occupied as the family 
residence; that a waiver has been obtained; or, lastly, that an 
immoveable other than the one being alienated is already desig
nated as the principal family residence. 

The affidavit creates a presumption to the effect that the im
moveable is not a family residence; in the case of an illegal 
transfer, it allows the contracting third party to prove his good 
faith, that is, he was unaware that the alienated immoveable was a 
family residence. 

It should be noted in closing that most Acts extend protection to 
the furniture for the use of the household (household goods). 
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For in�tance� to protect the family residence, only Newfound
land has enacted automatic co-ownership; the other . provinces 
have established a system of co-management. 

This type of protection mechanism does not have unanimous 
support and certain people are of the opinion that: "Considering 
the nature and the particular importance of that property� the 
provisions must go much further. Given that alienation of the 
conjugal home is already subject to restriction, immoveable trans
actions would not be much more complex if a right was devo�ved. 
A system of co-ownership of the conjugal home might be added to 
a deferred partition regime without giving rise to particularly 
complicated problems�'(31> (translation) 

2.2.3 The Compensatory Payment: The Re-Establishment of the 
Estate Balance 

Legislative criteria concerning division of property do not always 
take adequately into account the contribution of a spouse to the accu
mulation of property of the other. That is why certain Acts allow the 
Court to take such contribution into consideration and offer an appro
priate compensation to the spouse who furnished it. 

We give here only a brief summary of the notion of compensatory 
allowance; we shall look at the different mechanisms and terms and 
conditions of payment in greater detail under heading 5 .  5,  after examin
ing the systems of division of property. 

A. IN QUEBEC 

Article 559 C.C.Q. establishes the principle: 

''Art. 559. The court, in granting a divorce, may order 
either spouse to pay to the other, as consideration for the 
latter's contribution, in goods or services, to the enrichment 
of the patrimony of the former, an allowance payable imme
diately or by instalments, taking into account, in particular, 
the advantages of the matrimonial regime and marriage 
contract. 

The compensatory allowance may be paid, wholly or in 
part, by the granting of a right of ownership, use or habita
tion in accordance with articles 458 to 462�' 

Other articles also deal with the notion of compensatory allowance 
and they all refer to article 559. 
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The allowance permits the spouse who has contributed to the enrich
ment of the other to be compensated. Upon dissolution of the marriage, 
the Court may grant that spouse a sum of money equivalent to the 
contribution that spouse has made, proportionate to the increase in the 
estate of the other spouse. 

B. THE COMMON LAW PROVINCES 

All the provinces do not provide for compensatory payment; only the 
Acts of Ontario (s. 8), Prince Edward Island (s. 8), New Brunswick (s . 
42), Nova Scotia (s . 18) and Newfoundland (s. 27) contain provisions to 
that effect. 

These sections are aimed at compensating the spouse who has made a 
certain contribution to the enrichment of the other spouse and for 
which the division in accordance with the general criteria of the Act 
would be inequitable. 

" 8 .  Where one spouse or former spouse has contributed 
work, money or money's worth in respect of the acquisition, 
management, maintenance, operation or improvement of 
property, other than family assets, in which the other has or 
had an interest, upon application, the court may by order, 

(a) direct the payment of an amount in compensation there-
fore; or 

(b) award a share of the interest of the other spouse or 
former spouse in the property appropriate to the contri
bution, 

and the court shall determine and assess the contribution 
without regard to the relationship of husband and wife or 
the fact that the acts constituting the contribution are those 
of a reasonable spouse of that sex in the circumstances." 

An attempt is made to re-establish the estate balance between the 
spouses by a compensatory payment where it appears that a mere 
division of property would not attain that goal. 

It is a different measure from that of division of other than family 
property. Such division is possible in certain legislation where division 
of the only divisible property would prove to be unfair. (We shall see 
later that the distinction is sometimes difficult to make; for instance, 
sections 4(6)(ii) and 8 of the Ontario Act have seemed to certain judges 
of that province to be difficult to distinguish). 
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2.2.4 Transfer of Rights to the Other Spouse and Judicial Protection 
of the Interests of the Family 

Under this heading, we shall deal with two cases which differ from a 
normal family situation:  the case where one of the spouses is incapable 
of assuming his or her role within the family and the case where the 
Court must or may intervene to decide certain family matters. 

Certain Acts are more direct than others on these points . Quebec, for 
example, clearly provides for these possibilities while leaving a certain 
·room for manoeuvre to the spouses. Ontario, on the other hand, deals 
with specific cases [e.g. , the action in damages of one spouse against the 
other, s .  65(3)(a)] . 

A. IN QUEBEC 

Article 447 C.C.Q. enables the spouses to give one another a mandate 
in certain cases: 

uArt. 447 . Either spouse may give the other a mandate to 
represent him in acts relating to the moral and material 
direction ofthefamily. 

This mandate is presumed if one spouse is unable to 
manifest his intention for any reason or if he is unable to do 
so within the proper time!' 

Where the spouses do not agree on a particular point, they may apply 
to the Court to decide the matter (art. 448). The Court "will decide in 
the interest of the family after fostering the conciliation of the parties". 

Furthermore, we have previously seen that with regard to the rights 
concerning the family residence, a spouse may be authorized by the 
Court to dispose of or alienate the residence without the consent of the 
other spouse (art. 456). 

Lastly, we should hasten to remark (as this point relates to the 
secondary regime) that a spouse may be given a mandate by the Court to 
administer the property of the other spouse or even receive from the 
latter a mandate to represent him or her " in the exercise of the rights and 
powers granted to him by the matrimonial regime". (See Articles 475, 
476 et seq.) 

B. THE COMMON LAW PROVINCES 

That the spouses may give one another a mandate is not explicitly 
provided in common law legislation; each spouse may, nevertheless, 
allow the other to administer his or her property during the marriage 
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(see heading No. 4.1 .2) or alone assume the general management of the 
family. That agreement may be made in a family contract. 

The powers of the Court differ from one province to another; they 
concern quite diversified points. 

The possibility of assigning exclusive possession of the family resi
dence to one of the spouses is one of the main powers of the Court 
during the marriage. <32> Furthermore, the Courts may render judgment 
on support matters, <33> or in actions in damages between spouses(34J and, 
lastly, decide any dispute that arises between them. <35> 

CHAPTER 3. FAMILY CONTRACTS 

In all provinces, spouses may deviate from the legislative provisions 
concerning them and create their own covenants by means of written 
agreement. These agreements are called "family contracts" and include 
the marriage contract, cohabitation agreement and separation agree
ments. These contracts may be drawn up before or during the marriage 
and govern communal life during the marriage or until it is terminated. 

The marriage contract is more frequently drawn up in Quebec than in 
the common law provinces. That holds to the civil tradition of Quebec 
and to the fact that there is a legal regime in that province. The spouses 
must, therefore, obligatorily draw up a marriage contract if they do not 
wish to be subject in whole or in part to the legal regime, the partnership 
of acquests . 

In the common law provinces, where there is only separation as to 
property, the spouses usually envisage drawing up a marriage contract 
only to cover unforeseen situations. One may question whether recent 
legislative changes may not entail the drawing up of a greater number of 
marriage contracts in these provinces. 

Furthermore, the differences in terminology existing between Quebec 
and the common law provinces should be stressed. In the common law 
provinces, the term "family contract" is used to qualify any type of 
contract. In Quebec, this ten� is unknown and reference is usually made 
to "marriage contract". For the purposes of this study the term "family 
contract" will encompass the marriage contract and the joint applica
tion for separation as is known in Quebec. 

We shall see, therefore, in what cases these contracts may be con
cluded by the spouses; what conditions and formalities they must 
comply with, what are the effects of these contracts and, lastly, in what 
cases the Courts may override them or vary them. 
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3 . 1  THE NATURE OF CONTRACTS 

Spouses may conclude different agreements according to their needs. 
We shall see what these types of contract are and what their content may 
be. 

A. IN QUEBEC 

In Quebec, there are only two types of agreement which may be 
regulated: the marriage contract and the joint application for separa
tion as to bed and board. These agreements can be concluded only 
between spouses . Nevertheless, unmarried couples are not prevented 
from concluding an agreement if they so wish. Since the repeal of article 
768 C.C.L.C. ,  which prevented unmarried couples from making gift$ to 
one another except for support purposes by contract, it is the principle 
of contractual freedom which governs them (art. 13  C.C.L.C.) and 
unmarried couples may, therefore, draw up any agreement they wish to 
regulate their estate relationships. Even if the content of these covenants 
are not specifically regulated, unmarried couples are increasingly en
couraged to execute such agreements. 

The marriage contract is the most usual type of agreement. Pursuant 
to article 463 C.C.Q. :  

''Any kind of stipulation may be made in a marriage 
contract, subject to the imperative provisions of law, public 
order and good morals!' 

Spouses are, therefore, restricted on two points in the composition of 
their marriage contract: they cannot derogate from the primary regime 
and they cannot depart from public order and good morals . They 
cannot vary the rules concerning the family residence because these are 
contained in the primary regime and are obligatory for all spouses . But 
apart from these two restrictions, the spouses are free to stipulate what 
they wish in their marriage contract. 

As we have already pointed out, spouses who do . not draw up a 
marriage contract are governed by the legal regime of partnership of 
acquests (art. 464). If they wish to be subject to another regime (e.g., 
separation as to property), the spouses must draw up a marriage con
tract; similarly, a marriage contract is necessary if they wish to vary 
certain rules of the legal regime. 

Since the coming into force of the new Civil Code of Quebec, the 
spouses may make a joint application for separation as to bed and board 
where they agree on all or part of the consequences of their break-up 
(see art. 527 C.C.Q. and arts. 822 et seq. C.C.P.). 
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The draft agreement on separation may refer to all matters; it regu
lates the situation of the spouses and, eventually, that of the children 
should the marriage bond be broken. 

There is only one restriction in the composition of such a draft: it 
must sufficiently preserve the interests of the spouses and the children, 
otherwise the judge may dismiss it (art. 822.3 C.C.P.). Furthermore, the 
judge must also verify the authenticity of the consents of the spouses. 

B. THE COMMON LAW PROVINCES 

Three types of agreement are to be found in common law legislation: 
the marriage contract, the cohabitation agreement and the separation 
agreement. Ontario and Prince Edward Island have a third type of 
agreement, the paternity agreement. 

In seven provinces family agreements may be made during the mar� 
riage or upon its termination and all matters relating to the spouses may 
be regulated therein concerning their lifetime or the death of one of 
them.<36> Nevertheless, two provinces do not allow property settlements 
in the event of the death of one of the spouses: these are British 
Columbia [s. 48(2)] and Saskatchewan [ss . 38(1}, (4)] . The agreement 
may, nevertheless, regulate the termination of the marriage where it 
doesn't result from the death of one of the spouses.<3n 

Is the content of the marriage contract regulated ? It  establishes "their 
respective rights and obligations under the marriage" [s. 51(1) of the 
Ontario Act], as well as those flowing from termination of the marriage. 
As a general rule, no limit is imposed upon the spouses in the composi
tion of such agreements. Nevertheless, in four provinces the spouses 
may not change or vary, by marriage contract, the rules concerning the 
family residence and the furniture for household use. <ls> In addition, the 
family contract cannot determine custody rights or visiting rights of the 
children. These modifications may, however, be made in a separation 
agreement. <39> 

The separation agreement regulates the respective rights and powers 
of the spouses when the matrimonial bond is dissolved. Certain conse
quences of a separation may be regulated in a marriage contract, but 
others concerning the family residence and custody of the children can 
only be regulated in a separation agreement. 

As to the cohabitation agreement, it takes place between two persons 
who cohabit out of wedlock and it regulates all questions relating to 
their cohabitation. Should there be a subsequent marriage, the cohabi
tation agreement is then transformed into a marriage contract. <40> 

298 



APPENDIX I 

What is the position of contracts concluded before the coming into 
force of the Act? 

With certain restrictions, some Acts consider such agreements valid 
and they assimilate them to a family contract concluded in accordance 
with the terms of the Act. For instance, section 39(1) of the New 
Brunswick Act provides: 

"39(1). A separation agreement or a marriage contract 
validly made before the coming into force of this Part shall 
be deemed to be a domestic contract for the purposes of this 
Act!' 

However, the Act mentions two conditions in that respect: the former 
contract or a part thereof would be valid if it were conciuded after the 
coming into force of the Act and that contract had been concluded in 
comtemplation of the coming into force of the Act [s.  39(2) of the New 
Brunswick Act] . 

Other Acts have similar provisions: these are Ontario (s. 59), Prince 
Edward Island (s. 59), Saskatchewan (s. 41) and the Yukon Ordinance 
(s. 40). 

3.2 THEFORMALITIES 

Family contracts are, because of the diverse provincial legislation, 
subject to formalities to ensure their validity. 

A. IN QUEBEC 

Pursuant to article 472 C.C.Q. ,  the marriage contract must be exe
cuted before a notary and be minuted upon pain of nullity. The notary 
must, in addition, give notice of it to the person responsible for keeping 
the central registry of matrimonial regimes (art. 474); failure to register 
does not, however, entail the nullity of the act. 

A minor authorized to marry may sign a marriage contract but he 
must be authorized to that effect by the Court (art. 466). 

Matrimonial covenants are not unalterable; they may be modified 
before or after the marriage but these modifications must themselves be 
made by marriage contract, therefore, by notarial deed. If the modifica
tions are made before solemnization of the marriage, the consent of all 
who were party to that contract must be obtained. Furthermore, where 
the modifications are subsequent to the marriage, the creditors may, 
within the year following these modifications, have them declared 
without effect to them. 
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Besides the nullity attaching to the marriage contract which does not 
comply with the formalities of the Act, the contract is also subject to the 
general rules pertaining to contracts; it may, therefore, be annulled on 
the same grounds as apply to any contract. 

As to the joint application for separation, "it is made by filing in the 
office of the court a declaration signed by the parties and, if such is the 
case, by the attorneys . .  �· {art. 814 C.C.P.) .  The application is accom
panied by a draft agreement dated and signed by the spouses which 
completely regulates the consequences of the separation and names the 
person charged with liquidating the matrimonial regime. This draft 
agreement also regulates the situation of the spouses during the pro
ceedings. 

B. THE COMMON LAW PROVINCES 

Any person who has the capacity to marry may sign a marriage 
contract. In all provinces, marriage contracts must be in writing. In 
certain cases, they must, besides being signed by the spouses, be exe
cuted before witnesses . <41> The spouses must sometimes attach to their 
contract a declaration stipulating that they understand the nature and 
effect of such an agreement and that they waive any claims under the 
Act. <42J 

A minor authorized to execute such contract must have it approved by 
the court. <43> In British Columbia, section 48{5) of the Act authorizes a 
minor to execute a marriage contract but makes no reference to a 
separation agreement. However, it is possible that the definition of 
marriage contract may include a separation agreement, as pointed out 
by an author: 

"It would appear, however, that the definition of 'mar
riage agreement' in subsection 48(2) of the Act is broad 
enough in scope to include a separation agreement: accord
ingly, a married minor, in British Columbia, ought to be able 
to enter into a valid and enforceable separation agree
mene'<44> 

In Saskatchewan, section 38(4)(a) of the Act clearly indicates that the 
definition of "interspousal contract" includes the separation agree
ment; from that, it may be considered that it is permissible for a minor 
of that province to conclude a separation agreement. 

What is the penalty where the family contract does not comply with 
the required formalities? 
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In certain provinces, <45> the contracts that do not comply with the 
formalities of the Act are void. That seems to apply also to New 
Brunswick even though the Act is not explicit on the subject [see s .  
37(1)] . 

The Acts of the other provinces do not expressly stipulate the penalty 
attaching to a· contract that does not comply with the required formali
ties; it is, therefore, highly probable that such a contract would not be 
considered. 

The decisions on this point are contradictory. In Re Thfts, <46> the 
decision was that such an agreement is not a marriage contract within 
the meaning of the Act. 

In Moore v. Moore,<47> Judge Steinberg was of the opinion that an 
agreement that did not comply with the formalities of the Act would not 
be a family contract. He points out: 

"What is the purpose of s. 54(1) of the Act? In my �iew it 
is a recognition that contracts to settle matrimonial difficul
ties ought to be removed from the traditional law relating to 
contracts to this extent: spouses ought not to be bound to 
any agreements encompassing the issues set out in ss. 51(1) 
and 53 unless and until they have signed the agreements and 
their signatures have been witnessed. These agreements are 
not normal commercial agreements and their negotiations 
are subject to a considerable amount of emotion, vacilla
tion, and pressure . . :• 

On the other hand, in Geropoulos v. Geropoulos, <48> Judge Eberle 
expressed the opinion that such a contract could be valid. 

It should be pointed out that the contract will be void if the rules 
relating to the formation of contracts are not respected, that is, if it is 
vitiated by fraud, threats or violence, or if it is contrary to public order 
and good morals . For instance, a separation agreement which is ob
tained through fraudulent means or threats would not be considered 
valid by the Court. 

In certain provinces, agreements that are other than family agree
ments, that is, that do not comply with the formalities required by the 
Act to constitute a family contract, may be taken irito consideration by 
the Court upon partition of property. <49> 

Finally, it should be noted that where certain provisions are void, 
while the contract is valid, these provisions will generally be considered 
as independent from the rest of the contract and will not affect it. <so> 
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3 .3 THE EFFECTS OF FAMILY CONTRACTS 

As a general rule, family contracts have effect only between spouses. 
However, in certain cases, they are considered to have effect with regard 
to third parties. 

A. IN QUEBEC 

The contract allows the spouses to choose between the different 
matrimonial regimes open to them and thus avoid the application of the 
legal regime, if they so desire. It also enables the spouses to exclude in 
whole or in part the provisions of the Act, save for the imperative 
provisions concerning the primary regime. They may, therefore, by 
marriage contract, create their own property regime. In certain cases, 
the marriage contract may have effect with regard to third parties; to do 
so , it must be registered at the central registry of matrimonial regimes. A 
second registration must be made to give effect to a marriage contract 
stipulating gifts, such gifts having to be registered at the registry office 
for immoveable titles at the domicile of the donor (art. 804-806 C.C.P.). 
It seems that, without such registrations, the marriage contract will not 
be opposable to third parties. In certain cases, third parties are consid
ered as party to the agreement; that particularly applies where gifts are 
included in the marriage contract. 

Lastly, the joint agreement as to separation allows the spouses to 
settle all the consequences of their separation. It will have effect be
tween them and in respect of their children. 

B .  THE COMMON LAW PROVINCES 

The principal effect of the family contract is to render the legislation 
concerning the partition of property inapplicable to the spouses . For 
instance, section 41 of the Newfoundland Act clearly stipulates : 

"41 . A person may enter into an agreement under this 
Part to vary or exclude the application of this Act!' 

In the majority of the provinces, the family contract prevails over the 
provisions of the Act. <sn For instance, section 2(9) of the Ontario Act 
stipulates : 

"2.(9). Where a domestic contract makes provision in 
respect of a matter that is provided for in this Act, the 
contract prevails except as otherwise provided in this Act!' 

It seems, therefore, that the general nile is to the effect that the Court 
cannot vary a contract validly concluded. There may, nevertheless, be 
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certain exceptions to that rule (see heading No. 3 .4 dealing with the 
powers of the Court). 

In Ontario [s . 51 (2)] and in Prince Edward Island [s. 51(2)], the 
provisions concerning the family residence and the furniture serving for 
household use cannot be varied by marriage contract; these are, there
fore, imperative provisions which apply to all spouses. In other prov
inces, however, it seems that the rights concerning the family residence 
may be affected by a family contract. 

Where the family contract is silent on certain points, it is presumed 
that the spouses wished to have the Act apply in that respect. Section 
48(8) of the British Columbia Act states: 

"48(8). A provision of a marriage agreement that is void 
or voidable is severable from the other provisions of the 
marriage agreements�' (See also section 38(3) of the Sas
katchewan Act). 

In the case where a third party makes a gift to either spouse or to both 
and such gift cannot be varied or rescinded without the consent of tQ.e 
donor, the third party is then sometimes considered as a party to the 
contract. The third party is party to the agreement by the sole consider
ation of the provision concerning him; the family contract has effect in 
his regard only within this framework.<52> 

3 .4 THE POWERS OF THE COURT 

The Court has certain powers with regard to family contracts; it may 
sometimes declare them to be invalid, sometimes vary them, sometimes 
rely on it in the settlement of partition of property, even though the 
contracts have been declared void. 

A. IN QuEBEC 

In Quebec, the marriage contract may be voided by the Court if the 
prescribed formalities are not complied with or if the contract contra
venes the general rules relating to the validity of contracts; for example, 
if it has been made fraudulently or under threats. Similarly, the Court 
may declare a clause void which contravenes public order and good 
morals or which varies or excludes a rule contained in the primary 
regime. 

As to the joint application for separation, the judge may rescind or 
vary any clauses which appears to him contrary to the interests of the 
children or which do not sufficiently preserve the interests of the 
spouses (arts. 822.2 and 822.3 C.C.P.). He may dismiss the application 
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for separation on such grounds or require that the agreement be 
amended (art. 822.3 C.C.P.). 

B. THE COMMON LAW PROVINCES 

In all the provinces, the Court may override a family contract if it 
does not comply with the general rules relating to the formation and 
validity of contracts or if it is contrary to public order. Only in Manitoba 
and Newfoundland has the Court the power to intervene; otherwise it 
cap.not vary the contract or vary the division of property determined in 
the contract. In the other provinces, the Court may, in certain given 
circumstances, vary the family contract. 

For instance, the criterium of the best interests of the child is, in 
several provinces ,  considered as a factor allowing the Court to override 
the provisions of a family contract. c53> 

In Ontario, the Court may not take the provisions of a family 
contract into account in two cases: in considering support provisions [s . 
18(4)] and where the best interests of the child so justify (s . 55). It must 
be pointed out that the Ontario jurisprudence has not yet precisely 
determined in what other cases the family contract will not apply. c54> 

The British Columbia legislation gives the Court fairly wide powers 
to vary the family contract (s . 5 1-54). Under section 51, the Court may 
vary the contract on an equitable basis . In the same perspective, section 
29 of the Nova Scotia Act states :  

"29. Upon an application by a party to a marriage con
tract or separation agreement, the court may, where it is 
satisfied that any term of the contract or agreement is un
conscionable, unduly harsh on one party or fraudulent, 
make an order varying the terms of the contract or agree
ment as the court sees fit!' 

Similarly, section 41 of the New Brunswick legislation allows the 
Court to disregard any clause which would be inequitable in respect of 
two circumstances: "if the domestic contract was made before the 
coming into force of this Part and was not made in contemplation of the 
coming into force of this Part" or "if the spouse who challenges the 
provision entered into the domestic contract without receiving legal 
advice from a person independent of any legal advisor of the other 
spouse�' 

In Saskatchewan, it seems that the Court may derogate from the 
terms of the agreement where rights of possession are concerned (ss . 5, 
6, 7 and 24). 
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Lastly, in closing, it should be pointed out that in certain cases, in the 
settlement of division of property, the Courts may take into consider
ation an agreement other than a family contract within the meaning of 
the Act. <ss) 

CHAPTER 4. THE NATURE OF SECONDARY REGIMES 

"Extremes meet". If this proposition may be applied to the new 
property regimes and if it is true that thereby certain rapprochements 
are accomplished, it is no less true that there still is a significant 
difference between the various provinces . 

Between Quebec and the common law provinces, this difference 
occurs in the very origin of the systems; in fact, in spite of the recent 
reforms ,  the common law provinces do not have a complete matrimo
nial regime such as in known in Quebec. If the legislators of these 
provinces "have turned towards codified rights and imported into their 
system the notion of division of property" , (translation) they have not 
necessarily adopted the "institution of the matrimonial regime with all 
its technical elements of qualification of property, compensation, re
course of creditors after division etc. They have, therefore, if a meta
phor be allowed, bought the raw material (the matrimonial regime) of 
codified law, in order to process it into a different finished product: the 
division of certain property (whose qualification is made by usage 
rather than by origin) in the case of dissolution of the marriage!'<56l 
(translation) 

The Canadian provinces other than Quebec are distinct from one 
another in certain aspects, particularly with regard to the types of 
property subject to division, and this despite the fact that they have a 
system of law of common origin and established their reform from a 
common basis: 

"Starting with essentially the same basic premises the 
provinces have managed to enact legislation of at times 
bewildering diversity!'<57> 

We shall see all these differences in greater detail when we deal with 
the qualification of property; let us see, first of all, what choices have 
been made. 

4. 1 THE NATURE OF THE REGIMES 

In the matter of secondary regimes, several possibilities were open to 
the Canadian legislators in the desire for change: community of prop
erty, deferred community of property, with or without judicial discre-
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tionary power, and separation as to property, subject to judicial 
discretionary power. 

Of course, the choices "reflect an ideology" and, in its choice, each 
province enunciates its principles in the matter of property regimes . 

A. IN QUEBEC: THE PARTNERSHIP OF ACQUESTS 

It was in 1970, by the Act Respecting Matrimonial Regimes, css) that the 
Quebec legislator enacted the partnership of acquests as the legal re-:
gime. The very important reason underlying this change was the in
creasing lack of interest by Quebec couples in "community of 
property" , the former legal regime. 

The partnership of acquests is basically a system of deferred division 
in which the partition of acquired property takes place only upon 
dissolution of the regime. During the marriage, the regime has no 
impact on the ownership of property as, pursuant to article 493 of the 
C.C.Q. ,  "Each spouse has the administration, enjoyment and free 
disposal of his private property and acquests" and "while the regime 
lasts, neither spouse is liable for the debts incurred by the other",  unless 
they are debts incurred for the current uses of the family {art. 496). The 
only restriction is that the consent of the other spouse is required when 
one spouse wishes to dispose of his acquired property by gift, except for 
modest sums and customary presents {art. 494). 

Upon termination of the regime, the acquests are always divided in 
equal parts between the spouses and the Court cannot order unequal 
partition as at common law. As to other property, private property, it is 
never subject to partition. 

It is , therefore, an advantageous system because it leaves the spouses 
independent during the marriage, dividing the property acquired during 
the marriage upon dissolution of the marriage. 

In closing, here is how the Civil Code Revision Office envisaged the 
future legal regime in 1969: a regime "which would, at the same time, 
respect the automomy, equality and independence of the two consorts, 
permit each to participate, at the dissolution of the regime, in the gains 
realized in the course of its duration". cs9J 

B.  THE COMMON LAW PROVINCES: THE DEFERRED 
COMMUNITY REGIME ON CERTAIN PROPERTY 

Similarly, in the common law provinces, no right to ownership in the 
property devolves before dissolution of the regime; in general, no right 
is granted before a judicial order has been rendered. 
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During the marriage, there is no regime in force and each spouse may 
acquire and dispose of his or her property as they so wish. However, the 
spouse-owner of the family residence cannot alienate it without the 
consent of the other spouse. Furthermore, where one of the spouses 
squanders his or her assets, the Court may be authorized to order an 
unequal partition of property upon termination of the regime. 

Canadian legislators did not wish to create real co-ownership in 
certain property and preferred to retain, during the marriage, rules 
allowing the spouses to be masters of their property. It is upon dissolu
tion of the regime that the spouses can be awarded a part of the property 
qualified as "divisible". 

The regime, therefore, does not effect ownership of the property 
during the marraige, but upon its termination certain designated prop
erty (in accordance with prescribed criteria and without regard to right 
of ownership) will be divided between the spouses . 

4.2 CLASSES OF PROPERTY AND ITS QUALIFICATION 

In the relations between the spouses, property is divided according to 
classes and on this point, especially in a regime of deferred partition, 
one of the main problems is the qualification of property. In the 
common law provinces, there is difficulty in ide�tifying just what 
family property is<60> and in discerning it from the other property. In 
Quebec, it is a matter of distinguishing between private property and 
acquests. 

It is true that this qualification of property has little import during 
the marriage and that its usefulness only becomes apparent upon disso
lution of the regime, being principally for purposes of division. Besides, 
the common law provinces have no qualificiaton such as "for adminis
tration purposes". In Quebec, this type of qualification is only neces
sary during the marriage, upon disposal inter vivos and as a gift by one 
of the spouses of his or her acquests, the consent of the other spouse 
being required. Our reason for dealing with classes of property and its 
qualification in a section preceding the one of liquidation of the regime 
is because property is usually acquired during the marriage and it is at 
that time that is qualification is matched to its purpose. 

A. IN QUEBEC: PRIVATE PROPERTY AND ACQUESTS 

In partnership of acquests, the property of the spouses is divided into 
two classes: private and acquests (art. 480). Acquests are property that 
will be partitioned equally between the spouses upon termination of the 
regime, whereas private property always belongs to the spouse who 
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owns it. All property that is not specifically declared private by the Act 
are acquired property (art. 481). 

Private property is enumerated in the Act (art. 482 et seq.). Certain 
property is private by nature: personal property and instruments re
quired for one's occupation, property received by succession, legacy or 
gift, the rights under a retirement pension, an annuity or insurance 
policy for damages and compensation received for injury to the person 
(art. 486), the right of a spouse to support or disability allowance (art. 
485) and, lastly, intellectual and industrial property rights (art. 490). 

Other property is qualified in accordance with the time of its acquisi
tion or according to how itis derived. For instance, property acquired 
before the marriage by one of the spouses is private and so is excluded 
from partition [art. 482(1)] , <61> whereas property acquired during the 
marriage is in partnership; similarly, the proceeds of the work of one 
spouse and the fruits and income gained during the marriage [art. 
481 (1), (2)] are acquired property. However, the income derived from a 
business belonging to one of the spouses is private (art. 489) on condi
tion that it be reinvested in the business.  That rule differs somewhat 
from the rules concerning income from a business in certain common 
law provinces, the latter allowing that income to be divided fairly readily 
(Alberta, Manitoba and Saskatchewan). 

The legislator creates a presumption in favour of acquests in article 
491 : 

''Art. 491 . All property is presumed to constitute an ac
quest, both between the spouses and with respect to third 
persons, unless it is established that it is private propertY.' 

Furthermore, since the coming into force of the new Civil Code, the 
legislator has established a new class of property: property held by both 
spouses in undivided ownership (art. 492). Where a spouse is unable to 
prove that property is his or her own private property or an acquest, that 
property is presumed to belong to both spouses, one-half to each. 

In Quebec, qualification of property is made from fixed criteria; the 
mode or time of acquisition is what determines its status. That qualifi
cation is not made to assess "the profits and losses of a partnership" ,<62> 
as is especially the case in Ontario, but rather to assess a result at a given 
time. 

" In Quebec, the process of qualification is complete in 
itself; the criteria are certain and objective without the fac
tor 'in the course of time' being considered. They reflect a 
given situation of the spouses at a given moment of their life. 
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We are speaking here of a 'balance sheet' of their respective 
material obligations and responsibilities, and the elements 
by which property is qualified are used then discarded upon 
a decision being made in that regard. Obviously, the element 
of 'time' is considered in this analysis , but only in a static 
way; the property is examined at a given moment of the 
conjugal life but without the factor 'duration' being consid
ered; it is merely a compilation of purely objective data!'<63> 
(translation) 

B .  THE COMMON LAW PROVINCES: FAMILY PROPERTY 

In the common law provinces ,  family property is the property that is 
divisible upon termination of the regime. The nine provinces can be 
separated into two groups as to the method of qualifying such property: 
one group where the principal qualification factor is the mode of 
acquisition of property (Alberta, Manitoba, Saskatchewan, New 
Brunswick, Newfoundland and Nova Scotia) and the other group where 
the principal factor is the mode of utilization of the property (Ontario, 
Prince Edward Island, New Brunswick, British Columbia). The latter 
group uses another factor, the contribution factor ;  however, only British 
Columbia makes use of it to qualify property, as we shall see later. 

Two provinces have a mixed regime, that is , they use two qualification 
factors: New Brunswick (half utilization, half acquisition) and British 
Columbia (half utilization, half contribution). 

We shall now examine the manner in which qualification of family 
property is made and see what are the specific criteria used by the Courts 
in that qualification. 

i. The provinces in which the principal qualification factor is the 
mode of acquisition of property 

In the provinces where the principal qualification factor of 
family property is the mode or the date of acquisition of the 
property, the property qualified as "family" is subject to division 
upon dissolution of the regime, whereas the other property is not, 
with exceptions. The terminology differs between the various 
provinces: in Manitoba, Newfoundland and Nova Scotia, prop
erty other than family is considered exempt from division, while in 
New Brunswick and Saskatchewan, property is said to be private 
to the spouses . Alberta does not make that distinction and prop
erty may be in either class . Such distinctions between the terms do 
not affect the final result which remains the same; property is 
subject to division or it is not. <64> 
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In this group of provinces, the principal qualification factor of 
family property is the derivation or date of acquisition of the 
property. In addition, certain provinces such as Newfoundland, 
Nova Scotia and New Brunswick utilize a criterium of contribu
tion in order to include certain property, family or other, in the 
division of the assets; this criterium is not used as such in the 
qualification of the property but is used, rather, to enable division 
of certain property regardless of its qualification. 

Generally, family property may be defined as being property 
acquired by the spouses in the course of the marriage. 

From that time, property acquired before or after the marriage, 
either upon termination of life together or upon termination of 
the marriage, is not considered as family property and is not 
divisible upon dissolution of the regime. <65> However, where the 
property acquired after the marriage results from a contribution 
of the former spouse or in replacement of family property, the 
Court may take these circumstances into consideration and in
clude such property in the division. 

Property acquired during the marriage but w�ile the spouses 
are living apart is not subject to division. <66> It should be pointed 
out, however, that the effects of a separation fall under the discre
tionary power of the Court which may take such circumstances 
into consideration upon division of the property. 

Property acquired by legacy or inheritance is never divided 
upon dissolution of the regime,<67> except in Nova Scotia where 
such property is qualified as "family" [s. 4(1)(a)] and is, there
fore, calculated in the division. However, if the donor's intention 
was to benefit both spouses, the property is considered as being 
"family" in Manitoba and probably in the other provinces. Fur
thermore, in New Brunswick, Newfoundland and Nova Scotia, 
gifts from one spouse to the other are not excluded from division. 
This seems to hold true for Alberta where, according to jurispru
dence, <68> such property may be taken into consideration in the 
division. 

Personal effects<69l as well as an award in damages<7°> are not 
considered as family property. As to property acquired in replace
ment of other property, it has the same status as the original 
property; in Manitoba, however, if the replacement property is 
used for family purposes it is classified as part of the family 
property regardless of its origin [s. 6(5), (6), 8(2)] . 
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Lastly, in three provinces, <n> the assets of a business are excluded 
from the division of property. On the other hand, the Acts of 
Manitoba, Alberta and Saskatchewan allow the division of these 
assets fairly readily. As an author pointed out,m> if the assets of a 
business are excluded, the legislation of Newfoundland, Nova 
Scotia and New Brunswick is almost identical (in its effects) to 
that of Ontario in the sense that property used for family purposes 
may constitute the greater part of partitionable property. 

Another point the Ontario legislation and the Acts based on it 
have in common is that these same three provinces use a criterium 
of contribution to have certain property included in the division of 
the assets, which is not done in Alberta, Manitoba and Saskatche
wan. 

There are some differences, therefore, between the various 
provinces of this first group. Only Alberta, Manitoba and Sas
katchewan use the criterium of mode of acquisition without prac
tically any other rule to qualify pr�perty. In using that mode of 
qualification these provinces are fairly similar to Quebec. As to 
the provinces basing themselves on the Ontario Act, they use a 
completely different mode of qualification which has little in 
common with that of Quebec. 

ii. The provinces in which the principal qualification factor is the 
mode of utilization of property 

In Ontario and Prince Edward Island, the principal qualifica
tion factor of family property is the mode of utilization of the 
property. <73> British Columbia and New Brunswick also use that 
criterium, but along with another. For instance, New Brunswick 
includes in the classification of family property the property 
acquired during the marriage and which is used for the family, 
while in British Columbia all property in respect of which a spouse 
has made a contribution is family property whether or not it 
complies with the criterium of utilization. The use of a double 
criteria of qualification in these two provinces has the effect of 
increasing the divisible property. 

As a general rule, to determine if property must be included in 
the "family property" class, several factors are considered such as 
the purpose and the mode of utilization as well as the persons who 
use the property. 
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a) The purpose of utilization 

Subject to the use of another criterium, in the four provinces all 
property "for family use" is family property and, therefore, may 
be divided. All other property is private to the spouses and not 
divisible in the first place. In Ontario, New Brunswick and British 
Columbia, the burden of proof is on the one who claims that 
property is family property. However, in British Columbia, juris
prudence<'4' has determined that if the property isalleged to be 
family property because of its utilization, it is up to the claimant 
tb prove that such property is not "ordinarily used" for family 
purposes; there is, then, a reversal of the burden of proof in this 
case. 

To be classed as "family property" , the property must be used 
for family purposes . To identify that purpose, the various Acts,  
except the Act of British Columbia, set forth a list of what may 
generally constitute "for family purposes". 

For instance, section 3 of the Ontario Act indicates family 
property as being: 

" . . . property owned by one spouse or both 
spouses and ordinarily used or enjoyed by both 
spouses or one or more of their children while the 
spouses are residing together for shelter or transporta
tion or for household, educational, social or aesthetic 
purposes 

Property contained in the enumeration list is not necessarily 
family property. Firstly, these lists are not exhaustive; further
more, the other conditions of utilization must usually be fulfilled. 

"The mere fact that the use will benefit the family 
cannot be definitive of use for a family purpose; the 
use must be in the course of the home or domestic life 
of the spouses!'<'s' 

For instance, the utilization for family purposes contrasts with 
the utilization for personal or professional purposes .<76' 

Some difficulties arise where the property serves multiple uses. 
In that situation "the test for principal usage" must, in the opin
ion of one author,<''' be applied in theory. It is , in any event, the test 
used by the Courts to qualify the "family" residence. But where 
there is alternate use, the Courts generally prefer to qualify the 
property as "family".<'aJ Before making their qualification, they 

312  



APPENDIX I 

may consider how frequently a use is made of the property as well 
as the intention of the parties. 

What happens in the event the parties stop cohabiting? Can the 
property still be used for "famil-y purposes" following that separa� 
tion? According to jurisprudence, it seems that a property used 
initially for family purposes does nto cease to be used for that 
purpose even if the communal life of the spouses terminates.l79> 

b) Mode of utilization of the property 

To qualify as family property, the property must also be used in 
a general way in the life of the family: " .  . . that property must be 
used in the customary mode of life of the parties".<80> Set against 
that statement, the property must not be used for particular 
purposes if one seeks to qualify it as "family property". 

The length of time during which property is used is of no 
import; for instance, a cottage which is only used during four 
weeks of the year can be qualified as family property. In Mercer v. 
Mercer, <8n a summer cottage occupied during a short period of 
time before separation of the parties was qualified as family 
property by the Court. 

The Courts of Ontario<82> and British Columbia<83> require that 
the property be actually used in a specific way to be qualified as 
family property, even if it was acquired for that purpose. For 
instance, property that has not yet been used, such as property 
insurance or personal insurance or a pension fund, is not usually 
qualified as "family property" by the Courts because even if "the 
proceeds deriving therefrom are intended to ensure the future 
financial security of the family, . . . the proceeds themselves are 
not actually used". <84> 

As to property that changes destination during the marriage, 
the Court may, before division, study its entire history before 
qualifying it. For instance, in Bregman v. Bregman, l85> a Picasso 
painting which hung in the husband's office for a few years then 
was transferred to the family residence some time before separa� 
tion of the spouses, was qualified as "family property" by the 
Court. 

Lastly, a bank account by its very nature is presumed to be part 
of the "mode of life" of the family. <86> However, a particular 
reserve of money, used for specific purposes, does not qualify as 
"family property". <87> 
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c) The users oftheproperty 

To qualify as "family property" , the property must be used by 
the spouses or their children. 

In New Brunswick, Ontario and Prince Edward Island, the use 
must be made by both spouses while living together. On the other 
hand, in British Columbia, there does not have to be joint use by 
both spouses while living together. <88l That difference is important 
where there is dissolution of the regime after a long period of 
separation. 

All these Acts recognize that usage by the children is valid for 
qualification. Nevertheless ,  the children must always be residing 
with their parents in the family residence, except in British Colum
bia. 

iii. The contribution of one spouse in the acquisition of property 
belonging to the other spouse 

In five provinces, British Columbia, Newfoundland, Nova Sco
tia, Ontario and Prince Edward Island, the value of the contribu
tion of a spouse in the acquisition of property belonging to the 
other is recognized. With the exception of British Columbia, that 
contribution does not change the qualification of the property; it 
entails either an unequal division of the family property or a 
division of other than family property. 

The situation is different in British Columbia as in that prov
ince a property in regard to which a contribution has been made is 
considered "family property" [s .  45(3)(e), 46]. The burden of 
proof rests, however, on the spouse who made the contribution. 
Nevertheless, the Act is sufficiently broad in scope to include a 
reasonable number of properties. Furthermore, jurisprudence 
has determined that it is not necessary in this case that the prop
erty be used for a " family purpose".<89> The contribution may be 
made in several ways and, regardless of its value, a right to equal 
division of the property flows therefrom. However, household 
works not yet accepted as a valid contribution in the greater part 
of jurisprudence. <90> Lastly, the contribution does not include only 
the acquisition but also the maintenance of the property. 

In closing, it should be pointed out that some Acts in certain 
cases deal with property held by third parties and which is consid
ered as family property, <91) such as property belonging to a com
pany or a trust and which would be family property if listed as the 
property of a spouse. 
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4.3 ADMINISTRATION OF PROPERTY 

As a general rule, spouses retain complete power over their property 
during the marriage. The independence of spouses, however, is not 
absolute; there are, in fact, certain minor restrictions to that freedom of 
administration. 

A. IN QUEBEC 

Article 493 sets forth this principle :  during the marriage a "spouse 
has the administration, enjoyment and free disposal of his private 
property and acquests". 

Nevertheless, there are two exceptions to that principle. Firstly, a 
spouse cannot dispose of his or her acquests inter vivos free of charge 
without the consent of the other spouse [art. 494(1)] . If that consent is 
impossible to obtain or if the refusal is unjustified in the interests of the 
family, the spouse may apply to the Court to have the alienation 
authorized. Secondly, all the rules stipulated by the primary regime 
constitute a restriction on the spouses' administrative power; for in
stance, the spouse-owner of the family residence cannot alienate it 
without the consent of the other spouse. 

B. THE COMMON LAW PROVINCES 

During the marriage, the spouses own, administer and dispose of 
their property with complete freedom. 

There is only one exception to that freedom; it concerns the rules 
pertaining to the family residence and household property. The spouse
owner of the family residence cannot alienate it without the consent of 
the other spouse. This applies regardless of the nature of the aforemen
tioned property. 

What happens should a spouse dissipate his or her assets and so risk 
depriving the other spouse from part of the assets upon division? In 
Alberta, in such a situation, a spouse is authorized to apply to the Court 
for immediate division of the property [s. 5(1)(e}]. In the other prov
inces, the Court cannot accept such an application until the property is 
divided upon termination of the marriage; it may then order an unequal 
division of the property or even order distribution of property other 
than family property not usually subject to division. 

4.4 AD VANCEMENT OF PROPERTY BETWEEN SPOUSES 

Reforms to the rules of property have brought important changes in 
the matter of advancement of property between spouses both in Quebec 
and in the common law provinces. 
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Where advancement of property between spouses was considered 
suspect before the reforms, this is now regarded with greater tolerance. 

A. IN QUEBEC 

Prior to 1 July 1970, the spouses could not gift property to one 
another; any gift between spouses after solemnization of the marriage 
was, in effect, prohibited and could be declared void by the Court 
(former articles 770 and 1265(2)). 

"These prohibitions were particularly established for the 
security of financial transactions and to prevent the spouses 
from varying their matrimonial covenants!'<92> (translation) 

Jurisprudence had, however, given acceptance to ordinary gifts be
tween spouses.<93) 

Since the coming into force of the Act Respecting Matrimonial 
Regimes, <94> on 1 July 1970, the prohibition of gifts between spouses has 
been abolished. Henceforth, the spouses may validly make a gift to one 
another. 

However, where the effect of such gifts would be to vary the matrimo
nial regime, the spouses must comply with article 470 et seq. dealing 
with variation of the regime. 

B. THE COMMON LAW PROVINCES 

In most common law provinces, the presumption of advancement has 
been abolished by the new division of property Acts . For instance, 
section 11(1) of the Ontario Act stipulates: 

" 11(1).  The rule of law applying a presumption of ad
vancement in questions of the ownership of property as 
between husband and wife is abolished and in place thereof 
the rule of law applying a presumption of a resulting trust 
shall be applied in the same manner as if they were not 
married . . �' 

The other Acts have very similar provisions to that of the Ontario 
Act.<95> 

The former presumption has, therefore, been replaced by the creation 
of specific exceptions which make the spouses holders in trust of certain 
property; this has been named "presumption of resulting trust". This 
presumption does not exist where there is proof that a gift is actually 
involved. Otherwise, the property is considered as being held jointly by 
both spouses. The new provisions do not distinguish between husband 
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and wife, whereas the presumption of gift concerned only the property 
gifted by husband to wife. 

It should be pointed out that the Ontario jurisprudence rejects the 
presumption of trust where the property is placed by one spouse solely 
in the name of the other upon the insistence of the latter and with the 
principal object of protecting that spouse in the event of break-up of the 
marriage. <%l 

Lastly, the new rules cannot be aplied where the spouses are divorced 
before the comming into force of the Act. <97l 

4.5 CHANGE OF MATRIMONIAL REGIME 

Can the spouses change the matrimonial regime after having opted 
for that regime before or at the time of the marriage? 

A. IN QUEBEC 

In Quebec, the rule was that of immutability of matrimonial cove
nants unti1 1969, when the legislator enacted the principal of mutability 
of matrimonial regimes subject to judicial control. Since then, the new 
article 470 C.C.Q. , enacted in 1980, abolished that control and the 
spouses can now change the regime before or after solemnization of the 
marriage, conditional upon their doing so by marriage contract. These 
rules concerning variation of the regime are stipulated in article 470 et 
seq. of the Civil Code. 

B. THE COMMON LAW PROVINCES 

In the common law provinces, the only possibility the spouses have of 
varying or changing the legal regime is in concluding a marriage con
tract or in a separation agreement. 

CHAPTER 5. DISSOWTION AND LIQUIDATION OF THE 
REGIME 

Since the reforms, the situation of the spouses in the common law 
provinces has not fundamentally changed during marriage, with the 
exception of regimes protecting the family residence and . the penalties 
attaching to dissipation of property, but where termination of the 
marriage occurs, their situation is now totally different; it is mainly then 
that intervention of the Canadian legislators has effect, the law as it 
existed before the reform being amended. 

In Quebec, changing the regime of community of property to that of 
partnership of acquests has brought about certain dislocations affect-
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ing spouses under the legal regime; firstly, during that regime with 
respect to administration, secondly, upon its dissolution (different par
titionable masses, absence of property reserved to the wife, etc.). 

"It is upon dissolution that the majority of mechanisms 
of the partnership of acquests begin to take effect in order to 
achieve the final o]?jective of the regime�'<98l (translation) 

That statement, true as concerns the partnership of acquests, applies 
even more to regimes of division of property in the common law 
provinces as it is at dissolution when the objectives of the different 
regimes really find application. 

In Quebec, the regime of community of property has changed to a 
regime of partnership of acquests with, in turn, the creation of an 
imperative primary regime. In the common law provinces, a regime of 
deferred division was adopted where, before, there was no regime. In all 
cases these are regimes of division. The right to a share of the property 
of the other spouse is the main underlying principle of these division 
regimes. 

Nevertheless, upon division of property, certain provinces have a 
presumption of equal division while other provinces leave it to the 
Courts to assess the share that will go to the other spouse. That is the 
fundamental difference between the various Acts . 

In spite of that basic distinction, all provinces have certain exceptions 
to the right of division, more or less important depending on the 
legislation.  Firstly, the Courts may decide to vary the division of family 
property as established by the Act and order an unequal division of that 
property, or, in certain cases, they may even order division of property 
other than family property (private or personal property). Certain 
criteria are established in terms of these exceptions, as we shall see later. 
Only Quebec does not authorize the Courts to vary the partition of 
acquests as determined by the Act (except in the case where one or both 
spouses waive partition). 

The qualification of property being quite different from one province 
to another, as well as the variation factors of division and the jurispru
dence interpreting them, the final results are often quite dissimilar from 
one province to another. Therefore, in spite of common points, each 
province has its own particular regime. 

Under this heading, we sha,ll look at the events entailing division of 
property, the principle of division and the exceptions, clauses contained 
in family contracts, the preferential disposal ofthe family residence and 

3 18  



APPENDIX ! 

the household furniture, the compensatory allowance and, lastly, the 
other general powers of the Courts. 

5 . 1  CAUSES LEADING TO DISSOLUTION OF THE REGIME 

In all provinces, the possibility of dissolving the matrimonial regime 
is subject to the occurrence of certain events. In certain cases, that 
liquidation may be made by mere agreement between the spouses and 
without there being the necessity of termination of the marriage. 

A. IN QUEBEC 

It is article 497 C.C.Q. which establishes the causes of dissolution of 
the regime. It stipulates: 

"497. The regime of partnership of acquests is dissolved 
by 

1 .  the death of one of the spouses; 

2. a conventional change of regime during the marriage; 

3 .  a judgment that pronounces divorce, separation as to 
bed and board, or separation as to property; 

4. the absence of one of the spouses in the cases provided 
for by law; 

5 .  the nullity of the marriage in the cases provided for in 
articles 432 and 434. 

The effects of the dissolution are produced immediately, 
except in the cases of paragraphs 3 and 5,  where they are 
retroactive, between the spouses, to the day of the appli
cations. 

Death is one of the most frequent causes of dissolution of the regime. 
This point differs from the existing rules in several common law 
provinces where death does not always give the right to division of 

· property. It should be noted that in these provinces, it is sometimes 
preferred to leave the disposal of the property of the deceased spouse 
to the Acts of succession. 

In Quebec also, death begins the opening of a succession. But rather 
than prescribing that the property will be partitioned according to 
the rules of dissolution of matrimonial regimes or in accordance 
with succession rules, a choice is left to the surviving spouse. In this 
regard, article 624(c) C.C.L.C. obliges the surviving spouse to make 
a choice between the advantages accruing from his or her matrimo-
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nial regime and a share in the succession of the deceased spouse. The 
spouse cannot, therefore, at the same time obtain a share in the 
acquests and a share in the succession. It should be pointed out, 
however, that this article applies only in the case of a legal succession 
and the spouse vies with other heirs in the succession; otherwise, that 
spouse may benefit from the matrimonial regime and the succes� 
sion. <99> It should be noted that Bill 20 adding the reformed law of 
persons, successions and property to the Civil Code of Quebec 
proposes to abolish the obligation of choice stipulated by article 
624(c) and allow both advantages deriving from the matrimonial 
regime and the right of succession. 

Divorce is another case of dissolution of the regime. As a general 
rule, the rights of the spouses are established on the date of the 
decree absolute of divorce but, in divorce matters, the effects of the 
dissolution "are retroactive to the day of the application" (art. 497, 
in fine). The same applies in the matter of separation as to bed and 
board, separation of property and nullity of the marriage because 
communal life is presumed to terminate immediately upon applica
tion thereto. Furthermore, pursuant to article 498, the effects be
tween the spouses may be retroactive to the date when they cease to 
live together, provided the Court so authorizes upon the application 
of the spouses. 

Judicial separation of property is a procedure no longer frequently 
used because the spouses may vary their regime by agreement pursu
ant to article 469 et seq. 

What exactly is the agreement changing the regime during the mar
riage? This procedure is more frequently used than judicial separa
tion of property because it is less complicated. Article 469 et seq. 
deals with the procedure to be followed. Pursuant to article 465, "a 
change made to the matrimonial regime during the marriage takes 
effect on the day of the act attesting the change". It is at that time, 
therefore, that liquidation of the former regime takes effect. 

In the case of absence of a spouse, when may liquidation of the 
matrimonial regime be effected'? Upon the provisional putting in 
possession or upon the final putting in possession? According to 
Professor Comtois, it is upon the final putting in possession, that is, 
after 30 years absence, "that the partition of the partnership of 
acquests must be completed with the establishment of returns, with
drawals and compensation". <Ioo> (translation) 

Lastly, in the cases of nullity of marriage, the effects of dissolution 
are retroactive to the day of application (art. 497 in fine). Between 
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the day of the marriage and that of the dissolution, spouses in good 
faith dispose of the effects of the putative marriage and they may 
thereby apply for partition of the property upon dissolution. How
ever, if one of the spouses was in bad faith, only the spouse in good 
faith can claim for partition of the acquests of the other. 

In conclusion, the causes of dissolution of the regime usually are 
death, separation as to bed and board, and divorce, as well as 
changes by agreement of the regime. 

B. THE COMMON LAW PROVINCES 

As a general rule, in the common law provinces, no right of owner
ship devolves as long as an order has not been made. The British 
Columbia legislation, however, is an exception because it prescribes that 
as soon as a marriage terminates, the spouses automatically hold the 
property in common without there being the necessity for an order [s . 
43(2)] . 

For an application for division of property to be made, there must 
generally be termination of the marriage. Manitoba and Saskatchewan 
are the only two provinces that au�horize the spouses to make applica
tion for division of property during the marriage, even though there is 
no possibility of a marriage break-up. 

When may it be considered that there is a break-up between the 
spouses? 

The following circumstances are identified by one or more Acts as 
constituting a break-up and authorizing the making of an application: 

i. The decree of divorce or declaration of nullity 

All the common law provinces, except Saskatchewan, consider 
that the decree of divorce or declaration of nullity constitutes a 
break of the matrimonial bond leading to dissolution of the 
regime and to the division of the spouses' property. (lOll The various 
Acts refer to the decree nisi of divorce (Ontario, Prince Edward 
Island, New Brunswick and Alberta) or at the beginning of pro
ceedings (Manitoba, Nova Scotia and Newfoundland). The Brit
ish Columbia jurisprudence seems to be mainly of the opinion 
that dissolution of the regime may be effected upon the provi
sional judgment; however, in the judgment, Mande/kau v. Man
delkau, uo2> it was the decree absolute that was selected. 

In Saskatchewan, as we already mentioned, there is no necessity 
that there be a break-up between the spouses; they may, therefore, 
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make application for division of the property at any time and the 
Act does not stipulate specific grounds . 

ii. The judicial separation order 

The Acts of Alberta, Manitoba and British Columbia authorize 
the spouses to make application for division of the property upon 
a judicial separation order. 003> In Manitoba, that application for 
partition may be made at the beginning of the proceedings. 

iii. Agreement between the parties for an amicable separation 

In certain provinces, the drawing up of a separation agreement 
between the spouses may permit an application for the separation 
of property; that is the case in British Columbia and Manitoba. <104> 

iv. De facto Separation 

Where the spouses live separately and there is no possibility of 
reconciliation, division of property may be ordered in most prov
inces Y05> In Manitoba, spouses must have been separated for six 
months, whereas in Alberta that period must be one year unless 
the Court is convinced that there is no possibility of reconcilia
tion.006) 

v. Dissipation of the assets to the detriment of the other spouse 

Where a spouse dissipates his or her assets, the other spouse is 
sometimes authorized to make application for the division of the 
property; that situation is considered in the Acts of Alberta and 
Manitoba but in different degrees. ooo> Furthermore, it seems that 
such a situation is envisaged only where the marriage is already in 
difficulty. 

vi . Upon the death of one of the spouses 

In the case of the death of one of the spouses, certain problems 
arise in the common l�w provinces as the Acts relating to the 
division of property come into conflict with the succession Acts . 
Certain provinces have preferred to leave to the latter the question 
of settling the division of the spouses' property upon the death of 
one of them, while other provinces have sought to incorporate the 
two proceedings. 

. The situation differs depending on whether there has been a 
break-up before the death, or death intervenes. 
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In the first case, all the Acts authorize the surviving spouse who 
has already made application for division of the property before 
the death to continue these proceedings. Similarly, all provinces, 
except Ontario,  Prince Edward Island and New Brunswick, au
thorize the surviving spouse to make application for division 
against the succession of the deceased spouse where there has been 
a break-up before the death, for one of the causes of break-up 
previously listed. <•os> Lastly, where the deceased spouse had already 
submitted an application for division, only certain Acts allow the 
surviving spouse to continue the proceedings . <•09> That possibility 
does not seem to be offered to the surviving spouse in Alberta (s. 
16). 

In the second case, where death is the cause of termination of 
the marriage, certain provinces allow an order for division to be 
made in favour of the surviving spouse, but not in favour of the 
succession of the deceased.<uo> On the other hand, the Acts of 
other provinces contain no jurisdiction with regard to the division 
of property in such cases. <I I •> 

Lastly, in all the common law provinces, the general rules of 
succession are applied when a death occurs. What happens where, 
pursuant to an Act, a surviving spouse may additionally apply for 
the division of property of the deceased spouse? Are both re
courses under both Acts possible? Under the New Brunswick Act, 
the surviving spouse must make a choice [s . 4(4)] ; he or she cannot 
claim both recourses . On the other hand, three Acts specifically 
authorize the spouses to exercise both recourses . <• •2> It must also be 
pointed out that the Court may consider both recourses in order
ing unequal division of the family property. <113> 

In closing, on this point, let '!J.S refer to the opinion of McLean 
as to the manner in which the different Acts treat the case of death 
as cause of dissolution of the regime: 

"It is, however, unfortunate that only Newfound
land and Nova Scotia extel).d the legislation to cover 
distribution of property on death, and it may not be 
without significance that in those provinces the defini
tion of matrimonial property is relatively narrow!'<1 14> 

In the common law provinces death is not, therefore, always a cause for 
dissolution of the regime as is the case in Quebec. That distinction is 
perhaps due to the fact that in Quebec there is absolute freedom in 
making a will, while the common law provinces protect the surviving 
spouse in a specific way by means of a support claim. Because of that, 
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the legislators probably considered it not worthwhile to grant a supple
mentary right in the property of the deceased. Nevertheless, for stan
dardization, apart from fairness, it would perhaps be preferable that the 
surviving spouse may, in all cases, benefit from the recourse to division, 
except for certain adjustments being made with regard to the rights in 
the succession. 

Let us now see in what way liquidation of the regime is effected in the 
different jurisdictions. 

5 .2 THE RULES OF DISSOLUTION AND LIQUIDATION OF 
THE REGIME 

Under this heading, we shall look at the rules and procedures of 
division established in the various Acts. 

The basic principle is that of the right to division but, in spite of that 
common principle, there are many distinctions between the Acts . The 
fundamental difference concerns the presumption of division held by 
certain provinces, while others do not have it, preferring to rely on the 
discretionary power of the Court. The other variants concern excep
tions to the division. The discretionary factors and their interpretation 
deriving from jurisprudence are different from one province to another. 

Quebec, for its part, does not authorize the Court to vary the equal 
partition of acquests . 

5 .2. 1 The basic principle: the right to division 

In the common law provinces, the most important point of the 
reform is certainly the acquisition by the spouses of a right to division of 
certain property upon dissolution of the regime. That is quite a change 
for the traditionally separatist provinces ! 

As for Quebec, in changing its legal regime, it has not made such a 
radical departure because it still remains governed by a system of 
partition even though the terms and conditions of that partition have 
been varied. 

In fact, the real meaning of the right to division in the common law 
provinces must be asked. Madam Guay-Archambeault posed that ques
tion; according to her, certain provinces have legislated in the sense of a 
virtually automatic right to division, while others have left complete 
discretion to the Courts on this point. She states: 

"There is agreement, if not on the terms and conditions, 
at least on the division of property. The legislator, according 
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to whether he makes it a right deriving from the marriage or 
whether he thus wishes to recognize the contribution of a 
spouse, takes different directions . In the first case, he creates 
a presumption that certain property is subject to division 
u.pon severance of the marriage bond. In the second case, he 
relies on the discretion of the Court to assess the contribu
tion and determine the rights that it founds�'(lls) (translation) 

Therefore, division is either a right or a privilege. In our opinion the 
right to division exists in all the Acts but differs in the terms and 
conditions. For instance, where the Act does not prescribe any presump
tion of equality of division, the circumstances of the division are 
assessed by the Court which can order equal division or, going to the 
other extreme, refuse any division. We do not see that such an option is a 
possibility actually envisaged by the legislator; most certainly it would 
be an extreme case. As a general rule, the right to a certain division 
remains the principle idea of the various Acts . 

5 .2. 1 . 1  The provinces in which there is a presumption of equality of 
division (including Quebec) 

In these provinces, the Act establishes a presumption to the effect that 
there must be equal division of the property qualified as "partition
able". There are certain exceptions to that �:ule and the Court always has 
a certain discretionary power to vary the division, except in Quebec 
where the division can be varied only if one of the spouses or both waive 
division. 

A. IN QUEBEC 

The rule is set forth in article 499 C.C.Q: 

"Each spouse retains his private property after the regime 
is dissolved. 

He may accept or renounce the partition of his spouse's 
acquests, notwithstanding any agreement to the contrary!' 

The important fact, however, is that only the acquired property is 
subject to partition,  the spouses each keeping their private property. As 
mentioned in article 499, the right of choice of the spouse exists even if 
agreed otherwise in the marriage contract. The spouse always has the 
right, therefore, of accepting or refusing partition of the acquests (for 
example, in the event the acquests show a debit balance). Furthermore, 
the decision of one spouse does not affect that of the other spouse; 
"that means, in effect, two parallel iniiatives".<116> . 
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The partition depends, therefore, on the acceptance or waiver by the 
spouses; that acceptance or waiver is subject to certain formalities 
prescribed by the Act (see articles 500-504 C.C.Q.). 

The heirs of a deceased spouse have the same rights as had that 
spouse; they may accept or waive partition of the acquests of the 
surviving spouse (art. 505). However, in the event of death or absence, 
the surviving spouse "may require, on condition of payment of any 
babince, immediately or by instalments, that his share include the 
family residence and the household furniture and any other family 
property forming part of the mass for partition". 

Article 503 quite severely punishes a case of abstraction or conceal
ment of the acquests by a spouse. The latter is then declared to have 
accepted, notwithstanding any waiver, and he forfeits his share of the 
acquests abstracted or concealed, as well as his benefit of emolument. 

Lastly, it should be pointed out that the creditors have certain re
courses where the waiver prejudices their rights: (502) they may then 
"attack the renunciation and accept the share of the acquests of their 
debtor's spouse i� his place and stead". However, that recourse does not 
give any right to the waiving spouse. 

To explain how liquidation of the regime of partnership of acquests is 
effected, we shall follow the same chronology as that of the Civil Code 
which outlines the various stages of the liquidation. 

i. Formation of the masses and compensation 

Where there is acceptance, two masses are formed with the 
property of each spouse: one mass of private property and one 
mass of acquests (art. 507). It is the rules concerning the qualifica
tion of property and also the general presumption of acquests 
which allow the inventory of the property in each mass to be 
established. 

A statement is then prepared of the compensation owed to one 
mass by the other, and vice versa. The particular case where 
compensation is due is determined by the Civil Code.* As a 
general rule, each each time the private property is impoverished 
in favour of the acquests,  there is compensation in favour of the 
private property. In fact, article 508 stipulates that "the compen
sation is equal to the enrichment enjoyed by one mass to the 
detriment of the other". 

* These cases are identified under heading 4.2 . 1 .  
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Therefore, where the acquests must compensate the private property, 
it is an asset to the mass of private property and a liability to the mass of 
acquests; should the reverse be the case, it is the private property which 
is the debtor of the acquests. 

ii. The debts 

The compensation being settled, attention is now given to the 
undischarged debts . 

Article 511 states that the debts are presumed acquests in certain 
cases. Thus the debts incurred for the benefit of the private 
property and which are not paid upon dissolution "give rise to 
compensation as if they had already been paid by the acquests". 

However, although the Code treats of contracted debts in fa
vour of private property, it does not deal with debts not yet 
discharged and which were contracted in favour of the acquests.  
According to Professor Comtois, "it would seem to be fair and 
normal to make provision for these debts and to discharge them 
before partition if such is possible, unless the amount of the debt 
be withheld by making the necessary provision for the pur
pose''.Ol7J (translation) 

Before partition,** the former creditors retain their recourses 
on the whole of the assets of the debtor and dissolution of the 
regime cannot prejudice them (art. 517). "They may, therefore, 
where their claim antedates the dissolution, require payment from 
their debtor, without the latter being able to oppose them in that 
his acquests or his private property, according to the source of the 
debt, are insufficient to effect paymene'o•s> 

iii . The balance: returns and withdrawals 

At this stage, the debit account must pay to the other mass what 
it owes to it. Article 513 sets forth the methods by which such 
payment can be effected. Furthermore, as this same article states,  
the choice as to the property withdrawn or returned is effected by 
the spouse who holds the estate. It is the latter who determines the 
property to be withdrawn or returned. 

iv. The partition 

The last stage is the partition. As already pointed out, the judge 
cannot vary the principle of equality of partition; the Code stipu-

** As to the rights of creditors after division, we shall deal with that under heading 5.6. 

327 



UNIFORM LAW CONFERENCE OF CANADA 

lates that it must be equal. However, in the case where a spouse 
wishes to retain certain property that is subject to partition, article 
514 enables that spouse to reimburse the other "by paying all or 
part of what is due". 

Lastly, if the parties do not agree on the assessment of the 
property, it is done by experts designated by the parties or by the 
Court (art. 516). 

In conclusion, we can say that the legislator, in enacting the regime o{ 
partnership of acquests, has tried to simplify the mechanisms of disso
lution of the regime as existed under community of property. Neverthe
less, the procedure remain quite intricate. Is that the price to be paid to 
obtain a property regime which really does justice to the spouses? The 
following is the opinion of Caparros on the subject: 

"Between the date of dissolution of the partnership of ac
quests and the time where the partition and last recourses are 
settled, there is a considerable.number of mechanisms, tech
niques and options that are put into play. At first sight, one 
finds a somewhat harassing intricacy about it, but upon 
closer examination, a comforting realism is discovered in it.  
It  is, in fact, impossible to proceed with the liquidation of a 
matrimonial regime, or any other liquidation involving per
sons, property and opposing interests, without encounter:. 
ing difficulties. The advantage of the Quebec legislation on 
the partnership of acquests is to have known how to settle 
these difficulties and to have tried to resolve them."r1191 
(translation) 

B.  THE COMMON LAW PROVINCES 

In the majority of the common law provinces, the basic rule is to the 
effect that the division of family property is done on an equal footing. 
For instance, the Ontario Act is based "on the principle that mutual 
contribution, financial or other, by the spouses to the family well-being 
is inherent in the matrimonial relationship and must entitle both 
spouses to an equal division of the family property upon dissolu.,. 
tion". <120> This same principle is also the basis of the Acts of Prince 
Edward Island [s. 5(1)] , New Brunswick [s. 3(1)] , Nova Scotia (s. 12), 
Newfoundland [s. 19(1)], Saskatchewan[s. 21(1)] and British Columbia 
(s. 43). 

There are exceptions to the right of equal division and the Court may 
change the proportion thereof in certain circumstances but, to begin 
with, the principle holds true that the division must be made equally. 
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5 .2. 1 .2 Provinces where there is no presumption of equal division 

Alberta and Manitoba have a different rule. In these provinces, the 
division is subject to judicial discretion. It may be equal, but there is no 
presumption to that effect and the Court has the power to determine the 
amount of the shares in each case. 

For instance, section 7(1) of the Alberta Act stipulates: 

"7(1 ). The Court may, in accordance with this section, 
make a distribution between the spouses of all the property 
owned by both spouses and by each of them�' 

As to the Manitoba Act, section 12 stipulates: 

" 12 .  Subject to section 13, spouses each have the right 
upon application to have an accounting of assets under 
section 14 and an equalization of assets under section 16!' 

It can be seen, therefore, that in these provinces, although the divi
sion remains a right for the spouses, the proportion is left to the 
judgment of the Court. 

We shall now see what are the derogations in the division. 

5 .2.2 The derogations to equal division 

There are two types of possible derogation to equal division: unequal 
division of the family property and the division of property other than 
family. All the common law provinces allow the Court to vary the 
proportion in the division of family property; moreover, the common 
law provinces authorize the Court to divide property other than family 
according to certain rules. 

With regard to these changes in the proportion of the division, the 
Acts establish a general approach and that approach is taken in terms of 
different factors. The Acts give, therefore, some indications which 
detail in what way the discretionary power of the judge must be exer
cised. 

Two questions arise with regard to this section: what does this general 
approach consist of? And what weight can be given to the specific 
factors enumerated in the Act? In addition to replying to these ques
tions, we shall see in what way the Courts have interpreted their power to 
derogate from equal division in certain cases. 

5 .2.2. 1 The general approach 

The general approach is to the effect that the Courts can order 
unequal division of property where equal division would prove to 
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inequitable. That is the first point to consider; next, the Courts must 
examine the specific criteria of derogation enumerated in the Act. 

For instance, in Ontario, the basic criteria is the ineq11ity of the 
division {s. 4(4)] , whe:reas Newfoundland uses the criteria of "grossly 
unjust" or "unconscionable" (s. 20) and Manitoba mentions a "grossly 
unfair" or "unconscionable" division [s. 13(1)] . As a general rule, the 
other provinces have the same basic criteria. 

It should be pointed out that the Courts of Ontario, British Colum
bia and Saskatchewan generally hold to the rule of equal division and 
where they order unequal division, it must be justified in relation to the 
specific criteria of the Act.  

Until now, the Ontario Courts have given restricted interpretation to 
the exceptions to equal division. <121> This is how the judge expressed 
himself in Silverstein v. Silversteino22> as to the manner in which the 
Courts must consider derogations to equal division: 

"It is my opinion that a Court should be loath to depart 
from that basic rule, and it should exercise its power to 
depart from that rule only in clear cases where inequity 
would result, having regard to one or more of the statutory 
criteria set out in clauses (a) to (f)!' 

In British Columbia, the Courts have expressed themselves occasion
ally as to the general approach allowing the Courts to derogate from the 
rules of equal division. In Margo lese v. Margo lese, 023> the judge rejected 
the argument to the effect that the approach of the Ontario Courts is 
inapplicable in British Columbia. According to the judge, the Courts 
cannot deviate from the criteria of division determined by the Act, 
unless there are specific grounds. A restrictive interpretation of the 
exceptions to division is, therefore, held. However, in Udrea v. Udrea, o24> 
the judge adopted a more liberal approach: "I think that I can pretty 
much do what I think is fair having regard to the matters enumerated in 
51(a) to {f)". 

In certain provinces the jurisprudence is to the effect that the Courts 
are justified in granting an unequal division where the definition given 
by the family property Act does not reflect the premise whereby services 
rendered to the family must receive economic recognition.<125> 

Similarly, the criterium of equity generally applies in determining if 
the property other than family can be divided. Such property is not 
usually subject to division, however, where only unequal division of the 
family property would prove to be inequitable, the Court is then autho
rized to divide the property other than family. 
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In Alberta, Saskatchewan and British Columbia, the criterium of 
equity is applied fairly broadly but in acc9rdance with different terms 
and conditions . In Saskatchewan, the Court may order division of the 
property other than family only where it appears unfair and inequitable 
not to make such a distribution; whereas in Alberta, the Court may 
order such a division to the extent that it considers fair and equitable. In 
British Columbia, division of the property other than family is granted 
in cases where it would prove to be inequitable not to order such a 
division. In this latter province the Court, it seems, authorizes fairly' 
readily such division of property other than family, 

Ontario,  Prince Edward Island and New Brunswick apply more 
restricted criteria. Section 4(6) of the Ontario Act prescribes as follows: 

"4( 6). The Court shall made a division of any prop-
erty that is not a family asset where 

(a) a spouse has unreasonably impoverished the fam
ily assets; or 

(b) the result of a division of the family assets would 
be inequitable in all the circumstances, having 
regard to 

(i) the considerations set out in clauses (4)(a) to (f), 
and 

(ii) the effect of the assumption by one spouse of any 
of the responsibilities set out in subsection (5) on 
the ability of the other spouse to acquire, manage, 
maintain, operate or improve property that is not a 
family asset�' * 

The spouse, then, must have unduly impoverished the family prop
erty, or division of solely the family property must prove unfair. With 
regard to unequal division of the family property, the Act refers to some 
specific factors that authorize division in certain cases . It seems that the 
Courts do not grant division of the property other than family if they are 
unable to refer to one of these criteria. However, although generally 
strict, the judges display a fairly broad interpretation in certain deci
sions. (lz6) 

* Section 4(6)(b)(ii) dealing with the division of property that is not a family asset comes 
into conflict with section 8 dealing with compensatory payment. We shall see further 
that the Courts have had some difficulty in distinguishing between the two provisions. 
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5 .2.2.2 Specific Criteria 

As we have already seen, the Courts generally refer to certain specific 
criteria in order to justify an unequal division of family property or a 
division of property other than family where it would be inequitable to 
order only an equal division of the family property. 

The specific criteria enumerated in the Act cannot be taken into 
consideration independently; they must be examined in the light of the 
general criteria and in relation to one another. There are several variants 
between the Acts: the criteria enumerated are not always identical and 
where they are the same, the jurisprudence frequently gives a different 
interpretation of them. 027> 

i .  Duration of the marriage and period of cohabitation 

Certain Acts specifically provide for the duration of the mar
riage<128> and most take into consideration the period of cohabita
tion or separation of the spouses . 029> Saskatchewan expressly takes 
account of a period of cohabitation that precedes the marriage; 
this criterium is considered in the jurisprudence of other provinces 
even where specific mention is made in the Act.<130> 

It must be pointed out that in all the provinces, except in 
Manitoba and Saskatchewan, the duration of the marriage or the 
period of cohabitation has no impact on the classification of 
family property. 

Where a spouse has made no contribution in a marriage of 
short duration, that spouse may be deprived in part of his or her 
share in the family property, whereas in a marriage of lasting 
duration the Courts are authorized to divide the property other 
than family. Similarly, the division is reduced where there has been 
a lasting marriage but where there have been numerous or pro
longed periods of separation. 

ii. Agreements between the parties 

If the family contracts may exclude the provisions of the Act, 
what happens to agreements concluded between the parties and 
that cannot be considered as family contracts within the meaning 
of the Act? Certain Acts authorize the Courts to take such agree
ments into consideration in order to vary division of the prop
erty. <tJt> 
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iii . Contributions of the spouses 

All the Acts allow the Court to vary the division where one of 
the spouses has made contributions benefiting the assets of the 
other spouse. 

Work at home is sometimes considered as a valid contribution 
allowing the proportion of the division to be varied; however, it 
seems accepted in jurisprudence that work at home that can be 
considered normal does not entail a variation of the equal divi
sion. The general rule (equal division) can be changed only where 
there is an "extraordinary" contribution in work at home <132> or 
where equal partition of the property does not sufficiently com
pensate the contribution of the spouse in work at home, even if 
that was accomplished ordinarily. 033> 

The other types of contribution allowing variation of the pro
portion of the division are fairly restricted: these may be a contri
bution in money (direct or indirect) or assistance in the 
acquisition, preservation and maintenance of certain types of 
property belonging to the spouse. In certain cases, assisting in the 
career or future career of the other spouse will be considered. 

As we have already seen, British Columbia has a particular 
place in the matter of contribution because that factor allows not 
only the proportion of the division to be varied but also contem
plates the qualification of the property. I t is ,  therefore, used in two 
connections and thereby is of particular importance. 

iv. Circumstances relating to acquisition, usage and disposal of 
property 

This heading deals with the origin of a property as well as its 
nature, its use (preservation, maintenance and improvement) and, 
finally, the disposal or the transfer of that property. We shall see in 
what way these factors allow the proportion of the property to be 
varied. 

a) Origin of the property 

This factor must be considered under two aspects: the time of 
the acquisition of the property and the way in which the property 
was acquired, that is, if it was acquired by gift or inheritance or 
otherwise. 

In certain provinces, <134> the Court is authorized to consider the 
fact that property was acquired by gift and it may in such circum-
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stances, refuse division of that property. The refusal of division of 
that type of property (regardless of its qualification) is probably 
made in the perspective of honouring the wishes of the testator. 

However, that is not always the case. For instance, where a 
dwelling has been acquired by gift, but has served as the family 
residence for years, it will be divided equally between the spouses 
at the time of division. (135> Similarly, variation of the proportion of 
the division may be made where a spouse has made a contribution 
to the improvement of property received as a gift by the other 
spouse. (136> 

In Alberta and Manitoba the Courts may also take into consid
eration the fact that a property was acquired by gift; however, in 
Manitoba, that factor is considered only where the spouse holds 
property of a high value through a gift received or by inheritance. 
(137) 

All the provinces, except Alberta and Manitoba, take into 
account the date of acquisition of the property as a ground 
allowing the Courts to refuse division of property other than 
family. For instance, property acquired several months after sepa
ration and through personal savings of the spouse will probably 
not be subject to division even where division of only the family 
property would prove to be inequitable and it is then possible to 
order division of property other than family. 

b) The nature and use of the property 

If the property is commercial, its nature and use is a variation 
factor of equal division in the Manitoba legislation [s. 13(2)(g)] ;  
no other Act mentions that factor. 

That property be held in co-ownership with a third party is 
found in the Acts of Alberta [s . 8(c)] , and Saskatchewan [s .  
21 (2)(n)] . Where the property is  held in co-ownership and it  is used 
together with the third party, it is possible to vary the rules of 
division established by the Act. 

As to use made of a property, that is a criterium found in several 
Acts. (138' That criterium is, therefore, used both to vary the general 
approach of the Act with regard to division and to qualify the 
property. 
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c) Transfer and disposal of property 

The general rule is to the effect that the Courts may always take 
into consideration the alienations made by the spouses during the 
marriage or the separation. 

That is a criterium specifically enumerated in certain Acts.039> In 
fact, certain types of disposal are prohibited. Where, in British 
Columbia, only the date of disposal may be taken into consider
ation, in the other provinces , it is the very nature of the disposal 
which is important. For instance, in all the Acts (except to a certain 
degree in British Columbia), a transfer of family property that 
causes prejudice to the rights of the other spouse may entail a 
variation of the rule of division of family property and even 
division of property other than family. The basic criterium is the 
unfairness or prejudice caused to the other spouse. 

As a general rule, where there has been unreasonable impover
ishment of family property, many Acts then authorize the Court to 
divide the property other than family. That is usually the case 
where one of the spouses has dissipated his or her property. 040> 

The remedies open to the Court to compensate for dissipation 
of property are of two types: direct and indirect. For instance, in 
certain cases, the Court may take the value of the transfers into 
consideration and order a division of property which takes that 
into account. c141> More specifically, the Court may order the trans
feree to remit to the other spouse either a sum of money<142> or a 
part or the whole of the property. 043> However, Alberta and Sas
katchewan protect the third party who is in good faith and, in that 
case, it is probable that a Court would rather order a variation of 
the distribution than a reimbursement. In some provinces, the 
Court may examine the manner in which the property was ac
quired and may thus take into consideration a gift between the 
spouses in order to modify the proportion of the division. (144> 

v. The financial situation of the spouses 

In the majority of the common law provinces, except in British 
Columbia and Newfoundland, the division is ordered without 
regard to the support obligations of the spouses. However, the 
Court must consider the general financial situation of the spouses 
and, indirectly, the fact that one spouse has a substantial support 

· responsibility may influence the determination of the division. 

335 



UNIFORM LAW CONFERENCE OF CANADA 

In five provinces, the Court is authorized to specifically take 
into account the debts of the spouses .<145> In the other provinces, 
the Court may have reference to debts as well as to other factors . <146) 
The Court may also consider the immediate financial conse
quences of the division (for example, with regard to income), as 
well as the respective needs of the parties and the standard of 
living of the spouses during the marriage. On this latter point, the 
objective of the Court may be to maintain the spouses in a like 
standard of living having regard to their age, their various obliga
tions and their present and future possibilities of ensuring their 
subsistence. 

vi. The conduct of the parties 

As a general rule the Courts refuse, upon division of the prop
erty, to take into consideration the conduct of the parties. In the 
opinion of the judge in Stammler v. Stammler:<147> 

" . . . the legislation intends that contribution to 
the marriage in human terms, both positive and nega
tive, is not to be taken into consideration�' 

That opinion is expressed in the greater part of jurisprudence. 
However, the Court may sometimes vary the division in terms of 
the very important contribution of a spouse in the matrimonial 
relationship or, on the contrary, of the lesser participation of that 
spouse. 

In short, it appears that the Courts of the common law provinces 
have a fairly wide discretion to vary the proportion of the division, 
which is not the case in Quebec where division of the acquests is 
always made in equal parts . 

Furthermore, the Courts of the common law provinces have suffi
ciently wide powers with regard to the form the distribution of the 
property may take; for example, the Courts may order that a 
property be divided or sold, or that it be transferred in ownership 
or in trust to one of the spouses. Generally, any form of distribu
tion is possible and it is especially the nature of the property that 
influences the type of distribution.<148> 

5 .3  GIFTS STIPULATED IN THE MARRIAGE CONTRACT 

What happens to gifts stipulated in the marriage contract upon 
dissolution of the regime? We studied this point under heading 3 . 3  in 
examining the effects of family contracts; we shall now take a closer 
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look at how these clauses in the marriage contract correspond with the 
legal provisions of the dissolution of the regime. 

A. IN QUEBEC 

The former article 208 C.C.L.C. sets forth the principle of the non
effect of divorce on gifts contained in the marriage contract, both those 
stipulated inter vivos and those granted in contemplation of death. That 
article was repealed on 1 December 1982. 

Articles 557 and 558 prescribe the new rules: 

''Art. 557. Divorce entails the lapse of gifts mortis causa 
made between spouses in consideration of marriage!' · 

"Art. 558. Divorce does not entail the lapse of other gifts 
mortis causa or gifts inter vivos made to spouses in consider
ation of marriage. 

However, the Court, when granting a divorce, may de
clare gifts under this article lapsed or reduce them, or order 
the payment of the gifts inter vivos deferred for such time as 
it may fix!' 

It will be seen, therefore, that generally, divorce or separation as to 
bed and board does not nullify gifts spouses make to one another in 
their marriage contract, with the exception of gifts made mortis causa in 
consideration of the marriage because such provisions are considered as 
testamentary. These provisions, in fact, receive the same treatment 
whether there be nullity of the marriage (art. 437) or divorce (art. 557): 
such gifts are rendered null or lapse. The repeal of article 208 C.C.L.C. 
has removed the judicial discretion that existed on that point. As to gifts 
made by third parties or gifts inter vivos, they remain valid, but the 
Court may either annul or reduce them or defer payment thereof. On 
this point, therefore, the discretionary power remains and it may take 
into consideration the conduct of the parties. 

It can be said, then, that just as in the former law, divorce or 
separation does not automatically cause gifts inter vivos by marriage 
contract to lapse, but the Court's discretionary power may be exercised 
on this point either in annulling or varying such gifts, or in ordering that 
they be executed in accordance with the agreement. 

In this sense, it may also be said that the former jurisprudence is 
applied. 

It is frequently questioned whether the Courts must or may comply 
with what is called the "divorce clauses" , that is, the accommodations 
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made by the parties in consideration of a possible separation. It was 
stipulated, therefore, that divorce or separation as to bed and board was 
a cause of requirement or revocation of the gifts made by marriage 
contract. In respect to such clauses, an author expressed the following 
opinion regarding the attitude of the Courts: 

"Following upon several judgments, some of which are 
recent, it can be stated that the Courts give full effect to the 
wish stipulated by the parties at the time of signing of the 
marriage contract, either to revoke, or to maintain the gift 
requirement!'<149> (translation) 

It is probably in that perspective that the Courts will continue to 
examine such clauses and rule on what happens to gifts provided by the 
marriage contract upon divorce or separation as to bed and board. 

B.  THE COMMON LAW PROVINCES 

In the common law provinces, separation as to property was not 
affected by gifts, contrary to the notarial practice in Quebec. Spouses 
are not, therefore, in the habit of granting gifts to one another by means 
of the marriage contract. The recent reforms must be examined to see if 
that practice has been changed. 

5 .4 PREFERENTIAL AWARD OF THE FAMILY RESIDENCE 
AND THE HOUSEHOLD FURNITURE 

The Court's power to award exclusive possession of the property 
serving as the family residence to one of the spouses dates from the 
recent reforms. Formerly, even the Act which assured a certain protec
tion ofthe family residence (the dower Acts and the homestead Acts) did 
not provide that alternative. 

In most provinces, the Court may now make an order for exclusive 
possession of the family residence upon dissolution of the matrimonial 
bond. Under what circumstances and according to what terms and 
conditions may such an order be made? That is what we shall examine 
under this heading. 

A. IN QUEBEC 

Quebec differs from the common law provinces in the fact that it does 
not generally authorize the Court to award exclusive possession of the 
family residence to the non-owner spouse in the case of separation as to 
bed and board or divorce. A right of ownership may only be awarded as 
compensation to the spouse who has made a contribution and enriched 
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the estate of the other spouse (see heading 5 .5), and only in the case of 
divorce, because in separation as to bed and board only a right of 
occupancy may be awarded. Except for that case, no exclusive posses
sion order may be made with regard to the family residence. 

However, the Court may, upon separation as to bed and board or 
divorce, award a right of occupancy of the former family residence to 
the non-owner spouseY50> Furthermore, pursuant to article 457 C. C. Q . ,  
the Court may, in separation as to bed and board, divorce o r  annulment 
of the marriage, and upon application thereto, award the lease of the 
family residence to the spouse of the lessee. If such an order is made, 
"the award binds the lessor upon being served on him and relieves the 
original lessee of the rights and obligations arising out of the lease from 
that time forward". In the same cases, the Court may award to one of the 
spouses the ownership or use of the household furniture and of which 
the other spouse is owner. 

The preferential award exists, however, where the matrimonial regime 
of partnership of acquests is dissolved as a result of the death or absence 
of a spouse. In that case, the surviving spouse may require that his or 
her share include the family residence, the household furniture or any 
other partitionable family property (art. 515). Bill 20 proposes the 
introduction of a similar rule in succession matters, independently of 
the matrimonial regime. 

B .  THE COMMON LAW PROVINCES 

In all the common law provinces the Court may, upon dissolution of 
the matrimonial bond, award exclusive possession of the family resi
dence to either spouse. <151> 

In five of these provinces, certain conditions have to be met to have 
exclusive possession ordered. For instance, in Ontario, Prince Edward 
Island, New Brunswick, Nova Scotia and Newfoundland, that order 
can be made only if all other measures concerning the family residence 
are inadequate or if the interests of the children so demand. 

In Alberta and Saskatchewan, the Acts do not stipulate any prerequi
site but offer a list of factors which the Courts may consider before 
exercising their jurisdiction. For example, there are the following fac
tors: the financial situation of the spouses, the needs of the children 
and, lastly, the other possible remedies. Furthermore, the Saskatchewan 
Act refers to the conduct of the spouses and to other relevant circum
stances. 

In Crites v. Crites, the judge was of the opinion that the "need" of a 
spouse is the prime factor to be considered. 

339 



UNIFORM LAW CONFERENCE OF CANADA 

" 'Need' is the major factor to be considered in an appli
cation for exclusive possession under section 5!'(152) 

The Court determines the period of exclusive possession; it is, there
fore, only for a limited time and it may terminate if the spouse who has 
title to the family residence disposes of his right thereto . 053) 

However, the Acts grant a certain protection to the spouse who holds 
an exclusive right of possession. Firstly, certain provisions prohibit 
alienation of the family residence without the consent of the other 
spouse (see heading 2.2.2), and other provisions specifically contem
plate third party actions . o54l 

5 .5  COMPENSATORY PAYMENT 

This notion has already been mentioned briefly under heading 2.2.3 .  
We shall now deal with it more explicitly because it is upon dissolution 
qf the regime, or thereafter, that the compensatory payment is made. 

As we previously pointed out, the aim of these provisions is to re
establish balance between the spouses with respect to the estate. 

A. IN QUEBEC 

The provisions concerning the compensatory allowance came into 
force on 1 December 1982. They are, therefore, relatively new provi
sions . 

Article 559 applies in divorce matters whereas article 533 deals with 
separation as to bed and board and article 735 . 1  C.C.L.C. with death. 
The principle governing compensatory payments is set forth in article 
559 C.C.Q. To be entitled to a compensatory allowance, the spouse 
must have contributed to the enrichment of the other spouse� It is 
unimportant that there be a cause for the contribution that was made. 

''Article 559 C.C.Q. does not retain the traditional princi
ples of enrichment without cause and one must solely estab
lish if the contribution by a spouse has contributed to the 
enrichment of the estate of the other without questioning if 
that contribution was made with or without a cause!'(155J 
(translation) 

What actually constitutes a contribution giving rise to compensa
tion? Certain contributions do not seem to pose any difficulty: for 
instance, a contribution in property, a loan in money and the collabora
tion in a commercial or family business belonging to the other spouse. 
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The case of household work seems more problematic and jurispru
dence is divided on that point. However, where household work goes 
beyond the legal obligation of the spouse who thus makes his or her 
contribution to the expenses of the marriage (art. 445), its validity as a 
contribution no longer appears in doubt. <156> What happens in the other 
cases? At present, there are two schools of thought in jurisprudence on 
this point: certain judgments consider household work to be a contribu
tion of the spouse to household expenses and are unanimous in stating 
that it is not a contribution unless it be an addition, while other 
judgments accept household work as a contribution without there being 
the necessity of restricting its acceptance. It should be pointed out that 
the Court of Appeal in a recent judgment, Globensky v. Poirier, <157> 
supports the first school of thought and refused to consider household 
work as a valid contribution where it is reasonably done. However, that 
position is undoubtedly not definitive. 

Where it is determined that there has been a contribution, in what 
way is the allowance established and paid to the spouse entitled thereto? 

The allowance is established in terms of the contribution, which must 
be assessed in a discretionary manner where it is made other than in 
property or money, as well as in accordance with the benefits obtained 
from the matrimonial regime and the marriage contract. 

The allowance may be paid in a lump sum or by instalments. Further
more, the second paragraph states that "the compensatory allowance 
may be paid, wholly or in part, by the granting of a right of ownership, 
use or habitation in accordance with articles 458 to 462". This right of 
ownership, possession or habitation of the family residence is often 
awarded where the allowance is difficult to assess058> or where the 
spouse's estate does not permit the award of another type of compensa
tion (e.g . ,  a sum of money).<159> In fact, the contribution as well as the 
amount of the allowance are often difficult to precisely assess. 

In closing, it should be noted that these provisions are more fre
quently used under the regime of separation as to property than under 
the partnership of acquests, the legal regime already awarding a certain 
partition of property, thus avoiding inequities. However, a spouse mar
ried under partnership of acquests may, in certain cases, be entitled to a 
compensatory allowance; for example, where he or she has contributed 
to the acquisition of private property by the other spouse or where he or 
she has enriched the value thereof. 

B.  THE COMMON LAW PROVINCES 

Not all the common law provinces deal with compensatory allowance 
in their Acts; only the Acts of Ontario (s. 8), Prince Edward Island (s. 8), 
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New Brunswick (s. 42), Nova Scotia (s . 18) and Newfoundland (s. 27) 
have provisions to that effect. 

As in Quebec, these provisions are intended to compensate the spouse 
who has contributed and enriched the estate of the other spouse; that 
contribution is examined independently from the rules of partition. In 
New Brunswick, however, no compensatory payment can be ordered if a 
partition has already been made in accordance with the general ap
proach of the Act [s. 42(8)] . In the other provinces the double applica
tion (in accordance with the general approach, then in relation to a 
compensatory payment) does not usually cause difficulty. It must be 
admitted that in practice, confusion sometimes occurs between the 
notion of partition and that of compensatory allowance. 

The contribution must be made taking into account certain types of 
property, except in New Brunswick where it may comprise all property. 
In Nova Scotia and in Newfoundland, the contribution must be made to 
commercial property and in Ontario and in Prince Edward Island, it 
may be only in respect of property other than family. 

As an example, section 8 of the Ontario Act reads: 
"8. Where one spouse or former spouse has contributed 

work, money, or money's worth in respect of the acquisi
tion, management, maintenance, operation or improvement 
of property, other than family assets, in which the other has 
or had an interest, upon application, the Court may by 
order, 

a) direct the payment of an amount in compensation there
for; or 

b) award a share of the interest of the other spouse or 
former spouse in the property appropriate to the contri
bution, 

and the Court shall determine and assess the contribution 
without regard to the relationship of husband and wife or 
the fact that the acts constituting the contribution are those 
of a reasonable spouse of that sex in the circumstances!' 

The contribution may be made in a number of ways: it may be in a 
loan of money, collaboration in work, assistance in order to acquire, 
maintain, repair a property, etc. That contribution may be direct (e.g. : a 
loan of money) or indirect (e.g. : assistance in the maintenance of private 
property. 

Problems also arise in the common law provinces with regard to 
housework; in spite of the statement to the effect that the contribution 
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must be considered "without taking into account the fact that a spouse 
of that sex normally would make that contribution", the position of the 
Courts seems ambivalent. <160> In Leatherdale v. Leatherdale, <161> the Su
preme Court refused to consider housework as a valid contribution 
giving rise to a compensatory payment under section 8 of the Ontario 
Act. Chief Justice Laskin echoes the words of Judge Lacourciere of the 
Court of Appeal: 

" . . .  a wife is not entitled to an award under 5 .8 simply 
because she has been a zealous wife and mother, freeing the 
husband for the pursuit of great income and assets which 
may become non-family assets!'U62> 

Where the cop.tribution is proved, the Courts may then render an 
order to compensate that contribution. 

The compensation may be made by a sum of money; furthermore, a 
spouse who contributed to the acquisition or maintenance of a property 
by the other spouse may be awarded a share in that property. In fact, the 
nature of the compensation essentially depends on the type of contribu
tion that is made. For example, if it is a loan of money, the compensa
tion will probably be effected in the form of an equivalent sum of 
money. Obviously, in that assessment, each case is a special one subject 
to the judgment of the Court which has to estimate the degree and 
nature of the compensation. 

In closing, it should be pointed out that a conflict arises in the 
Ontario legislation between section 8 dealing with compensatory pay
ment and section 4( 6) dealing with property other than family. Jurispru
dence has examined the difference between these two provisions . In 
fact, they both authorize the division of property other than family; 
section 4(6), where division of only family property would prove unfair 
for one of the spouses; section 8, with regard to recognition of the 
contribution of a spouse to the enrichment of the other spouse. But in 
Leatherdale v. Leatherdale, <163>, it is pointed out that section 4(6) applies 
only where there has been "inequitable division of the family estate" , 
and if that is not the case, only section 8 may apply in order to 
compensate the contribution of one of the spouses. There would be 
cases, no doubt, where both sections would apply but it would seem 
difficult to believe that the sums would then be cumulative. 

CHAPTER 6. CONFLICT OF LAWS 

In this chapter, we deal with the rules of private international law 
which govern matrimonial regimes and marriage contracts. These rules 
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are of particular importance in a comparative study of the property 
regimes in Canada. In fact, it happens fairly regularly that couples move 
from one province to another during their marriage and it is interesting 
and important to see the legal consequences of such displacement. 

The majority of the new Acts respecting property regimes contain 
specific provisions dealing with conflict of laws ; in Quebec, it is the 
Civil Code of Lower Canada which governs problems of private interna
tional law. 

We shall briefly examine, therefore, in what way the different Cana
dian Acts organize their rules of conflict of laws in respect of property 
regimes and marriage contracts . 

A. IN QUEBEC 

Quebec private international law contains rules relating to marriage 
contracts and other contracts with regard to the legal matrimonial 
regime. 

i. The rules of private international law governing marriage contracts 

Reference must be made to the rules governing contracts in 
general. (!64> The form of the marriage contract is prescribed by 
section 7 C.C.L.C. 

"7. Acts and deeds made and passed out of Lower 
Canada, are valid if made according to the forms 
required by the law of the country where they were 
passed or made!' 

The basis of the marriage contract is governed by the rule of 
"the autonomy and the will" expressed in article 8 C.C.L.C.:  

"8. Deeds are construed according to the laws of 
the country where they were passed, unless there is 
some law to the contrary, or the parties have agreed 
otherwise, or by the nature of the deed or from other 
circumstances, it appears that the intention of the 
parties was to be governed by the law of another place; 
in any of which cases, effect is given to such law, or 
such intention expressed or presumed!' 

Theoretically, the spouses may, therefore, choose the law that 
will apply to their deed. A marriage contract validly drawn up in 
Ontario under the Ontario Act could, then, be considered valid in 
Quebec. Furthermore, with regard to marriage contracts, article 
463 C.C.Q.  stipulates: 
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"463 . Any kind of stipulation may be made in a 
marr�age contract, subject to the imperative provisions 
of law, public order and good morals!' 

The spouses may, therefore, if need be, adopt the regime of a 
law of another jurisdiction if they comply with the imperative 
provisions of the Quebec law (primary regime), public order and 
good morals. However, the question arises whether the Courts 
would not require that there be an attachment factor between the 
spouses and the law they choose to govern their marriage contract. 
Otherwise, could it not be said that the contract is contrary to 
public order? For instance, Professor Tal pis is of the opinion that 
the regime chosen must be "at least that of the future husband, the 
future wife, of the first common domicile or the place of solemni
zation of the marriage". (165> 

Lastly, as section 8 C.C.L.C. indicates, where the parties have 
not determined the law that will apply to them, or where their 
intention cannot be discerned upon the reading of the contract, it 
is the law of the place where the deed has been executed that will 
govern the marriage contract. 

ii. The rules of private internatiQnal law governing the legal 
matrimonial regime 

At present, there is no clear qualification of the legal matrimo
nial regime in private international law. 

It is jurisprudence that has established the rule in this matter; in 
the absence of a marriage contract, the principle of free will is 
followed and the intention of the parties at the time of their 
marriage is sought to be ascertained. There is a presumption to the 
effect that they have chosen the law of their domicile; therefore, 
the criterium of matrimonial domicile is generally applied. 

'�ccording to Quebec law, the domicile of the 
spouses at the time of their marriage fixes their matri
monial status, and they are deemed in the absence of a 
marriage contract to have adopted the law of that 
domicile for the determination of their property 
rights!'066> 

What is the matrimonial domicile? The definition of this term 
is subject to argument. Before the reform of family law, most of 
the Court of Appeal jurisprudence was to the effect that it was the 
domicile of the husband at the time of marriage,(167> whereas the 
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Superior Court jurisprudence seems to prefer the domicile where 
the spouses established themselves immediately after the mar
riage. (168> From the coming into force of the new Civil Code, 
doctrine and jurisprudence are divided on this point, certain 
opting for the common domicile of the spouses at the time of 
marriage, some preferring the domicile where the spouses estab
lish themselves immediately after the marriage. (169> 

It is to be noted that since the reform and amendment of article 
83 C.C.L.C . ,  the wife no longer necessarily acquires the domicile 
of the husband. This new rule could change the determination of 
the "matrimonial domicile". For instance, in the opinion of 
Madam Groffier, the change in article 83 could support the juris
prudence school of thought which favours the domkile where the 
spouses establish themselves immediately after the marriage: 

"With the reform of article 83 C.C.L.C., it seems 
that such jurisprudence of exception must become 
more frequent because the wife no longer acquires the 
domicile of the husband at the time of solemnization 
of the marriage but rather at the time where she estab
lishes with her husband the principal place of resi
dence with the intention o f  living there� ' (no> 
(translation) 

There is, however, a clearly fixed rule: change of domicile of the 
spouses does not affect the legal matrimonial regime, nor the Act 
which applies to it.1171> 

What is intended by "matrimonial regime" must also be de
fined. Recently, the Superior Court(172> considered that the regime 
of "family assets" of Ontario did not really constitute a matrimo
nial regime. 

In that case there was an application for division following a 
decree of divorce. The wife claimed division of the family prop
erty and cited the provisions of the Family Law Reform Act of 
Ontario. At the time of their marriage, the parties were domiciled 
in Ontario and it was in that province that they established their 
matrimonial domicile. Afterwards, they established themselves in 
Quebec. In accordance with the rule whereby the legal matrimo
nial regime and the applicable Act are not modified by a change of 
domicile, the wife was conceivably authorized to make such appli
cation. 

Nevertheless, the Court refused the application. According to 
the Court, the legal matrimonial regime of Ontario was not 
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amended by the coming into force of the Family Law Reform Act 
and the spouses remained governed by the regime of separation as 
to property: 

"The Court concluded, therefore, that the object of 
the Family Law Reform Act 1978 was not to modify the 
legal regime of separation as to property in that prov
ince. The spouses retain ownership of the property 
belonging to them during the marriage. Upon dissolu
tion of the marriage other than by death, or upon 
separation of the spouses, a spouse may, however, 
apply to the Ontario Court in order that such Court 
may exercise the discretion conferred upon it in the 
matter of partition of family assets. 

"The Court concluded, therefore, on this question, 
that the Family Law Reform Act 1978, enacted by the 
Legislature of Ontario is applicable only in cases of 
divorce, separation or annulment of the marriage 
which are the jurisdiction of the Courts of that prov
ince. 

"The spouses who are subject to the jurisdiction of 
the Quebec Courts in matters of divorce, separation or 
annulment of the marriage and who are married under 
the legal regime of separation as to property in the 
province of Ontario cannot apply to the Courts in 
Quebec to have the Family Law Reform Act 1978 im
plemented in Quebec�' (translation) 

There will certainly be problems on this subject in the future 
because Quebec refuses to consider the Ontario rules as constitut
ing a matrimonial regime, while Ontario tends to order division of 
property of the spouses without necessarily taking into account 
the existing matrimonial regime whether Ontarian or of another 
jurisdiction. <173> 

B .  THE COMMON LAW PROVINCES 

Before considering the rules of private international law contained in 
the new division Acts, let us briefly examine what are the traditional 
rules of conflict of common law Acts in the matter of marriage. 

i. Ti'aditional rules of common law in marriage 

The applicable rules are different depending on whether or not 
there is a marriage contract or an agreement between the parties . 
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If there is a marriage contract or an agreement between the 
parties, it is that contract or that agreement that determines the 
rights of the spouses as to property. The applicable law will be the 
proper law of the contract, that is, either the law expressly chosen 
by the parties or the one which is the more closely related to the 
contract. (174> A subsequent change of domicile does not affect the 
applicable Act; in fact, domicile is not considered as a relevant 
factor. The rule of immutability is the one that is favoured. 

Where there is no marriage contract between the parties, refer
ence is usually made to the Act applicable to property. In fact, in 
common law the distinction moveable/immoveable of civil law is 
unknown but, nevertheless, it has been adopted in the matter of 
conflict of laws. For instance, the law of domicile of the husband 
is applied to the family moveables at the time of their acquisition, 
while the law of their situation is applied to immoveables (lex 
situs) . 

ii. Amendments to the rules of conflict of laws by recent reforms 

The recent reforms have given rise to two major changes which 
have required certain adjustments in the matter of conflict of 
laws . Both by the creation of equality between man and woman 
and the establishment of a new type of property, namely, family 
property, it became difficult to continue to favour the domicile of 
the husband and it proved necessary to establish a new rule of 
conflict relating to the family property. 

It is because of these changes that many Acts have varied the 
traditional rules of conflict of laws in order to adapt them to the 
new legal reality. 

a) Specific rules in the legislation in the matter of conflict of laws 

Some provinces, in their legislation on division, have specific 
rules in the matter of conflict of laws: these are Ontario, Prince 
Edward Island and Nova Scotia. 

Ontario 

The Ontario Act deals with the conflict of laws in three different 
provisions: these are sections 13,  49 and 57 . The traditional rules 
have been varied to take into account the fact that the wife does 
not immediately acquire the domicile of her husband and the new 
distinction between family and other than family property. 
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Where there is a marriage contract or agreement between the 
spouses, it is that contract or agreement which regulates the 
disposal of property upon dissolution of the regime, with the 
exception of the family residence which is subject to new rules . 

Where there is no marriage contract or agreement between the 
spouses, the family moveables are now subject to "the internal law 
of the place where the spouses had their last common habitual 
residence". As to immoveables,  these are subject to the internal 
law of the place where they are situate (lex situs).  Lastly, there is a 
third rule with regard to divisible property (moveables and im
moveables): 

these are subject to the internal law of the place where the 
spouses had the last common habitual residence. 

It is section 13  of the Act that sets forth these rules: 

" 13(1). The division of family assets and the own
ership as between spouses of movable property wher
ever situate are governed by the internal law of the 
place where both spouses had their last common habit
ual residence or, where there is no place where the 
spouses had a common habitual residence, by the law 
of Ontario .  

(2). The ownership of  immovable property as be
tween spouses is governed by the internal law of the 
place where the land is situated, but where the law of 
Ontario is applicable respecting the division of family 
assets, the value of the property may be taken into 
consideration for the purposes of section 4!' 

The new legislation opts, therefore, for mutability of the re
gime, contrary to the traditional rules of common law which 
prescribed immutability of the regime.<175l Section 13(1) deals with 
most of the spouses 'property, that is, all the moveable and all the 
divisible property. The immoveables remain subject to the law of 
the place where they are situate and may not, therefore, be subject 
to the rules of the Ontario regime. Nevertheless, the Court may, 
where the Ontario Act applies to the division of property, take into 
consideration any immoveable held by one of the spouses and 
situate outside the province (s. 57). 

In principle, the Ontario Act has retained the distinction in 
common law with reference to the existence or absence of a 
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marriage contract between the spouses. Nevertheless, jurispru
dence has interpreted section 13 as though that distinction no 
longer existed. 

For instance, in Sinnett v. Sinnett, <176> the marriage contract was 
set aside in order to apply the Ontario -Act. That judgment con
cerned spouses married in Quebec, subject by their marriage 
contract to the regime of separation as to property, and who 
afterwards moved to Ontario and there purchased a family resi
dence. The judge concluded that the marriage contract does not 
affect the right of the husband to apply for equal division of the 
family residence pursuant to section 4(1) of the Ontario Act. 

The following is an author's interpretation of that judgment: 
" . . . the initial impression was that the contractual provisions 
were void as a result of violations of mandatory provisions of the 
Family Law Reform Act". 077> 

In another judgment, Kerr v . . Kerr,<178> the judge refused the 
proposition whereby the distinction in common law between the 
absence and the existence of a marriage contract had been abol
ished by the new legislation; nevertheless, he came to the same 
conclusion as in Sinnett and awarded division. 

What conclusion is to be drawn from that jurisprudence? Ac
cording to an author, section 1 3  must be considered to prevail over 
the marriage contract: 

''Although the reasoning in the case (Sinnett) is 
somewhat unclear, it is submitted that the better inter
pretation accepts the paramountcy of section 13  of the 
Family Law Reform Act�'079> 

As previously pointed out, it seems that the Ontario Courts will 
apply their own rules of division of property in spite of the 
existence of a marriage contract from another jurisdiction.  

Prince Edward Island 

The Prince Edward Island legislation has the same rules of 
conflict as those of the Ontario Act. Section 57 prescribes that the 
manner and formalities of the contract are governed by "the 
proper law of the contract". As to the rules of conflict concerning 
family property, as well as the moveable and immoveable property 
in the absence of a contract or agreement, they are identical to 
those of the Ontario Act. 
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Nova Scotia 

Similarly, Nova Scotia adopted a similar approach to that of 
Ontario and Prince Edward Island. Its rules of conflict of laws are 
similar to those prescribed in the Ontario Act; they are found in 
section 22 of the Nova Scotia legislation: 

"22(1). The division of matrimonial assets and the 
ownership of moveable property as between spouses, 
wherever situated, are governed by the law of the place 
where both spouses had their last common habitual 
residence or, where there is no such residence, by the 
law of the Province. 

(2). The ownership of immoveable property as be
tween spouses is governed by the law of the place where 
that property is situated. 

(3). Notwithstanding subsection (2), where the law 
of the Province governs the division of assets, the 
value of the immoveable property wherever situated 
may be taken into consideration for the purposes of a 
division of assets!' 

Questions, therefore, arise similar to those posed in relation to 
the Ontario legislation: the principal point is to determine the 
i1;1teraction which exists between marriage contracts or agreements 
between spouses and the rules of conflict of laws prescribed by the 
Act. Does the traditional distinction in the existence or absence of 
a marriage contract between spouses still prevail in Nova Scotia? 
It seems that such distinction is no longer justified in view of the 
new rules of conflict and those concerning the division of prop
erty. Considering the similarity of section 22 with the related 
provision of the Ontario Act, the same jurisprudence applies and 
the conclusion may be assumed that, as in Ontario, the Nova 
Scotian Courts will make the rules of division of property prevail. 

b) A bsence in the legislation of specific rules on conflict of laws 

Alberta, Manitoba and New Brunswick 

Alberta, Manitoba and New Brunswick have adopted a similar 
approach with regard to conflicat of laws. In these provinces, the 
Acts do not contain any specific provision of private international 
law and reference must be made to the rules concerning the 
jurisdiction of the Court. In general, the basic criterium for 
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determining the jurisdiction of the Court is that of the "habitual 
residence" of the spouses or one of them. 080> For instance, the 
Courts of Manitoba apply their legislation to any action com
menced in the province if the spouses have their common habitual 
residence there or if the spouses had their last common habitual 
residence there, or lastly, where the spouses no longer have com
mon residence, if they were residing habitually in Manitoba at the 
time of marriage. The Alberta legislation is to the same effect. 

Section 44(1)  of the New Brunswick Act establishes a somewhat 
different rule; it may, in fact, be the last habitual residence of just 
one of the spouses. 

"44(1). Parts I, II and III of this Act apply with 
respect to 

(a) property rights as between spouses who main
tained their last common habitual residence in the 
Province; and 

(b) where there has been no common habitual resi
dence, to property rights as between spouses one of 
whom has maintained his or her last habitual residence 
in the Province!' 

It seems that, where the Court has jurisdiction pursuant to the 
division legislation, it applies the internal law and, on the con
trary, if it does not have jurisdiction, it cannot order any division. 
For instance, in Wolch v. Wolch, <181> the Court decided: 

" . . . since jurisdiction could not be established 
under the Marital Property Act, no division could be 
ordered!' 

Saskatchewan and British Columbia 

In the same sense, the Acts of Saskatchewan and British Co
lumbia do not contain express provision concerning the conflict of 
laws . In McKinney v. McKinney, <182> a British Columbia judg
ment , the judge applied the test of the "most appropriate law" 
and also considered the jurisdiction criterium: 

" . . . where the Court had in personam jurisdic
tion over the defendant, British Columbia law would 
be applied to the facts of the case so long as British 
Columbia was in fact the jurisdiction of most substan
tial and real connection." 
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In the absence of specific rules, it is possible that these prov
inces will continue to draw from the traditional rules of common 
law in the matter of conflict of laws. It should be noted that 
section 21(2)(p) of the Saskatchewan Act authorizes the Court, 
where the internal law applies, to take into account in the division 
of property all the spouses' immoveables situate outside the prov
ince. 

Newfoundland 

Lastly, the province of Newfoundland is a particular case be
cause it establishes a specific rule as to the family residence. For 
instance, the Newfoundland legislation (s. 5) applies to any matri
monial home located in the territory of Newfoundland, even if the 
spouses were married in another province. Section 30 deals with 
other property. It stipulates: 

"30(1). The division of matrimonial assets and the 
ownership of moveable property as between spouses, 
wherever situated, are governed by the internal law of 
the place where both spouses had their last common 
habitual residence, or where there is no such residence, 
by the law of the province. 

(2). The ownership of moveable property as be
tween spouses is governed by the internal law of the 
place where that property is situated. 

(3). Notwithstanding subsection (2), where the law 
of the province governs the division of matrimonial 
assets , the value of the immoveable property wherever 
situated may be taken into consideration for the pur
poses of this Part:' 

Therefore, the moveable property is governed either by the 
internal law of the last place of common residence of the spouses 
or by the law of the province. As to immoveables, they are subject 
to the internal law of the place where they are situate (lex situs); the 
Court may, however, on the division of family property, take into 
consideration any immoveable owned by one of the spouses and 
situated outside the province. 

CONCLUSION 

Now, having examined the rules concerning the various property 
regimes of the Canadian provinces, what conclusion can be drawn from 
this analysis? 
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The changes that have come about in the different Canadian Acts 
have considerably modified the estate · relationships between the 
spouses. Although the main objective of these reforms has been the 
same, that is, a much greater equality between the spouses, as well as a 
much greater autonomy for each of them and better protection for the 
family, the techniques employed to accomplish these have been differ
ent. For instance, Quebec, which already had a partition of property 
regime, has established a whole set of obligatory rules governing the 
spouses during the marriage (primary regime), whereas the common 
law provinces have adopted a division of property regime aimed at 
ensuring better division of the property upon dissolution of the matri
monial bond. 

The common law provinces do not have a matrimonial regime such as 
is known in Quebec; it has even been asserted that "the regime of 
'family assets' of Ontario did not really constitute a matrimonial re
gime". <183> But although it is obvious that the qualification techniques are 
not the same and that the discretion left to the Court is much wider in 
the common law provinces, the fact remains, nevertheless, that the great 
differences which formerly existed between Quebec and the common 
law provinces have been reduced and a certain rapprochement has been 
reached. 

It is to be noted, however, that all the common law provinces have not 
taken the same route and that some have modified their property 
regimes less radically than others . On this point, McLean expressed a 
wish for the future and considered that a certain uniformity of the 
various Acts would probably have to be envisaged: 

"That clearly has its disadvantages, and if changes 
are contemplated in the legislation the desirability of 
some degree of uniformity is a consideration which 
should be taken into account!'084> 

The social changes of recent years have compelled the legislator to 
make legal changes and it is in this context that the different reforms of 
the regime of property have been effected. But if the numerous social 
changes have brought reforms in their train, it may also be said that 
these reforms have produced certain dislocations in Canadian society: 

"In any event . . .  for richer or poorer, for better or 
for worse, the legislation will bring about significant 
changes in the fabric of Canadian society!'<185> 

The family is still the basis of our society and that is why the Acts 
concerning property regimes are of such great importance; the goal 
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must be to ensure much greater protection of the family and a greater 
degree of equality and autonomy for the spouses. There will certainly be 
adjustments to make in the years to come, but the new regimes are 
undoubtedly quite a step forward. 

In the comments contained in Schedule 1 hereto, we shall see what 
changes could be made in order to make the various property regimes 
throughout Canada more uniform and we attempt to briefly set forth a 
basis for the preparation of uniform legislation in this field. The follow
ing points will be particularly examined: the terminology used, the field 
of application, the mechanisms for protecting the family residence, the 
methods of qualifying property, as well as the types of property, the 
judicial discretion granted to the Courts, and finally, the conflict laws . 

In this study, we have sought to make an overall synthesis; we have 
looked at only the most important points and stayed away from details. 
The proposals for uniformity will, therefore, mostly deal with the basic 
ideas of the legislation and not particular mechanisms. 

DIRE<;:TION GENERAL DES AFFAIRES LEGISLATIVES 
MINISTERE DE LA JUSTICE DU QUEBEC 

(LEGISLATIVE AFFAIRS BRANCH 
QUEBEC DEPARTMENT OF JUSTICE) 
30 JULY 1985 

(1) Caparros, E., "Les regimes matrimoniaux au Quebec", Wilson et Lafleur, Mon
treal, 1979. 

(2) See Bisset-Johnson and Holland, Matrimonial Property Law In Canada, Carswell, 
1980, and Canadian Family Law Guide, C.C.H. Canadian Limited, 1976. 

(3) (1975) 1 S .C.R. 423, (1973) 41 D.L.R. (3d) 367. 

(4) Pineau, J. , "Les regimes matrimoniaux", Les Editions Themis, Montreal, 1976. 

(5) "Le concubinage" , Les Cahiers de la Direction de la Recherche et de !'information; 
Chambre des Notaires du Quebec, Vol. 8 No. lA - March 1985. 

(6) 1980 (2nd), Chapter 15 .  

(7) "Le concubinage" , op. cit. , 5 .  

(8) See the Acts of Ontario (s. 3), New Brunswick [s. l (s)], Prince Edward Island [s. 
4(a)], Manitoba [s. l (l)(d)(i)] ,  Newfoundland [s. 16(2)], Saskatchewan [s.2(g) in 
fine] and, lastly, the Yukon [s. 5(1)]. 

(9) See the legislation of Ontario [s. 39(3)], New Brunswick [s. 17(2)), Prince Edward 
Island [s. 39(3)], Manitoba [s. 1 (e)], Newfoundland [s. 4(3)],  Saskatchewan [s. 2(g)] 
and Nova Scotia [s. 3(3)]. 
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(10) In these cases, reliance must be placed on the rules determined in the common law. 

(11) Married Woman's Property Act, R.S.B.C. 1979, c. 252, s.  24. 
Married Woman's Act, R.S.A. 1980, c. M-7, s. 6 .  
The Married Women's Property Act, R.S.M 1970, c .  M-70, s .  5(1). 
The Married Persons' Property Act, R.S.S. 1978, c M-6, ss. 11, 12. 
Married Women's Property Act, R.S.N.S .  1967, c .  176, ss. 20, 21 .  
Married Women's Property Act, R.S.N.B. 1973, c. M-4, ss . 4 ,  5 .  (repealed, s.  50). 
The Married Women's Property Act, R.S.NF. ,  1970, c. 227, s. 4. 
Married Women's Property Ordinance, R.O.N.W T. 1 974, c. M-6, s. 5 .  
Married Women's Property Ordinance, R.O.Y.T. 1971,  c. M-4, s .  5 .  

(12) Peter M. Jackson, Recent Proposals for Reform of Family Property Law in the 
Common Law Provinces, (1975) 21 McGill L.J. 556, p. 579. 

(13) Ontario Law Reform Commission, Report on Family Law; Part TV, Family Prop
erty Law (1974). 
Law Reform Commission of Saskatchewan, Third Working Paper, Tentative Pro
posals for Reform of Matrimonial Property Law (1974). 
The University of Alberta, Institute of Law Research and Reform, Working Paper, 
Matrimonial Property (1974) . 

(14) This latter factor is important as the reform commissions have the principal 
mandate of studying the inequalities created by the absence of a matrimonial 
regime between the spouses upon dissolution of the marriage. 

(15) Augaer, J. , "La Loi 89 et Ia reforme des regimes matrimoniaux" , (1981) C.P. du N 
33, page 54. 

(16) Civil Code Revision Office, Report on The Quebec Civil Code, Chapter VII, s. 2, 
The Family Residence 

(17) References to The Ideal Matrimonial Regime - What Would it Be?, by F.M. Steel, 
are English translations made from the French version. (Forum on family law, 
Canadian Consultative Council on the Status of Women.) 

(18) See the Acts of Manitoba [s. 6(2)], Saskatchewan (s. 4), Ontario [s. 40(2)] , New 
Brunswick [s. 18(2)], Prince Edward Island [s. 40(1)], Nova Scotia {s. 6(1)], New
foundland [s. 6(1)] and, lastly, the North West Thrritories Ordinance [23 (1)]. 

(19) On this subject, see the Acts of Manitoba [s. 6(2)] , Saskatchewan (s. 5), Ontario [s. 
45(1}] , New Brunswick [s. 23(1)], Newfoundland [s. 13(1)] and, lastly, the Yukon [s. 
28(2)]. 

(20) These are the provinces of Alberta (ss. 19, 20) and British Columbia (s. 77). 

(21} It should be noted that the Acts of Saskatchewan and British Columbia specifically 
contemplate the wife; that is , the protection appears to be granted only when the 
husband is the owner of the family residence. 

(22) See the Acts of Ontario [s . 42(2)(c) and 44(b}], Prince Edward Island [s. 42(1)], New 
Brunswick (s. 19}, Newfoundland (s. 8), North West Territories (s. 3), the Yukon 
Ordinance (s. 24), Manitoba [s. 3(1) THE DOWER ACT], Alberta [s. 2(1) THE 
DOWER ACT], and, lastly, British Columbia [s. 3(1) THE LAND (WIFE PRO
TECTION) ACT]. 

(23) In Newfoundland, [s. 33(1)(a)], New Brunswick [ss. 34(a), 35(l)(a), 36(a)], Nova 
Scotia [ss. 5(5), 23], the North West Territories (s. 8), and the Yukon [s. 3(1)]. 
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(24) See section 6 THE DOWER -ACT of Manitoba, sections 7 and 8 THE DOWER 
ACT of Alberta and, lastly, section 11 THE LAND (WIFE PROTECTION) ACT of 
British Columbia. 

(25) See, for example, the case of Manitoba [s. 3(1) THE DOWER AC1], Alberta (s. 4 
THE DOWER AC1) and the North West Territories (s. 5). 

(26) That is the case in Saskatchewan [s. 3(1) THE HOMESTEADS ACT]. Newfound� 
land [s. 8(1)], New Brunswick [s. 19(1)(a)] and Nova Scotia [s. 8(l)(a)]. 

(27) See Ontario [s. 42(1)], New Brunswick [s. 19(l)(b)] and Prince Edward Island [s. 
42(1)] . 

(28) See the Acts of Ontario [s. 42(2)], Prince Edward Island [s. 42(2)] ,  Nova Scotia [s. 
8(2)], New Brunswick [s. 19(1)], Newfoundland (s. 9) and the Yukon [s. 24(3)] .  

(29) (1981) 5 W.W.R. 235 (Sask. C.A.). 

(30) This designation mechanism is provided in the Acts of Ontario (s. 41), Prince 
Edward Island (s. 41), Nova Scotia (s. 7) and Newfoundland (s.7). 

(31) REPORT ON FAMILY LAW- The Law Reform Commission of Canada (Ottawa, 
Information Canada, 1976). 

(32) In this regard, see section 45 of the Ontario Act, section 45 of the Prince Edward 
Island Act, section 19 of the Alberta Act, section 5 of the Saskatchewan Act, section 
6(1) of the Manitoba Act, section 11 of the Nova Scotia Act, section 23 of the New 
Brunswick Act, section 13 of the Newfoundland Act and section 28(4) of the Yukon 
Ordinance. 

(33) See, for example, section 26 of the Nova Scotia Act, sec;tion 38(1) of the New 
Brunswick Act, section 38 of the Newfoundland Act and section 39(1) of AN 
ORDINANCE TO AMEND THE MATRIMONIAL PROPERTY ORDINANCE 
of the Yukon. 

(34) See, for example, section 65(3)(a) of the Ontario Act and section 60(3)(a) of the 
Prince Edward Island Act. 

(35) See, for example, section 42(1)  of the New Brunswick Act. 

(36) See the Acts of Alberta (s. 37), Manitoba [s. 1 (f)], New Brunswick (s. 33), New
foundland (ss. 31-34) and Prince Edward Island (ss. 51-53). 

(37) See section 38(1), (4) of the Saskatchewan Act and section 48(2)(b) of the British 
Columbia Act. 

· 
(38) See the Acts of Alberta [s. 37(1)], Ontario [s. 51(2)] ,  Prince Edward Island [s. 51(2)] 

and British Columbia (s. 51). 

(39) See, for example, section 51(1) of the Ontario Act. 

( 40) See section 52(2) of the Ontario Act, section 52(2) of the Prince Edward Island Act, 
section 35(2) of the Newfoundland Act and section 36(2) of the Yukon Or!linance. 

(41) This applies in the provinces of Ontario [s . 54(1)], Prince Edward Island [s. 54(1)], 
British Columbia [s. 48(3)], Saskatchewan [s. 38(1)], Nova Scotia (s. 19), New 
Brunswick [s. 37(1)], Newfoundland (s. 35) and the Yukon [s. 37(1)] . 
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(42) This requirement is found in the Acts of Saskatchewan (s. 38(1)1 and Alberta (s. 38). 

( 43) See the Acts of Ontario [s. 54(2)],  Prince Edward Island [s. 54(2)],  British Columbia 
[s. 48(5), (6)], Nova Scotia (s. 25), New Brunswick [s. 37(2)], Newfoundland (s. 36) 
and the Yukon Ordinance [s. 37(2)]. 

(44) Guide C.C.H. Canadian Ltd. ,  Edition 1982, at page 7403. 

(45) In the provinces of Newfoundland (s. 35), Nova Scotia (s. 24), Ontario (s. 54) and 
Prince Edward Island (s. 54). 

(46) (1978) 21 O.R. (2d) 852 (H.C.) 

(47) (1980) 14 R.F.L. (2d) (Ont.) 631 .  

(48) (1981) 33 O .R. (2d) 829, confirmed by 35 O.R. (2d) 763 (C.A.). 

(49) See the Acts of Ontario [s. 4(4)(a)], Prince Edward Island [s. 5(5)(a)],  New Bruns
wick [s. 7(a)],  Alberta (s. 8) and Saskatchewan [s. 22(2)(a) and 40] . 

(50) See section 48(8) of the British Columbia Act and Section 38(3) of the Saskatche
wan Act. 

(51) See the Acts of Ontario (s. 2(9)], Prince Edward Island [s. 2(9)], New Brunswick (s. 
40), Manitoba [s. 5(1)], Newfoundland (s. 41), and the Yukon [s. 36(4), AN 
ORDINANCE TO AMEND THE MATRIMONIAL PROPERTY ORDI
NANCE]. 

(52) This applies in the Acts of Ontario (s. 56), Prince Edward Island (s . 56), British 
Columbia [s. 48(9)] and the Yukon [s. 39(1)] . 

(53) See the Acts of Nova Scotia (s. 26), New Brunswick [s. 38(1)], Newfoundland (s. 
38), and, lastly, the Yukon legislation [s. 39(1), AN ORDINANCE TO AMEND 
THE MATRIMONIAL PROPERTY ORDINANCE]. 

(54) Lotton v. Lotton. (1979) 11 R.F.L. (2d) 112 (Ont. C.A.) 
McConnel v. McConnel, (1979) 12 R.F.L. (2d) 108 (Ont. S.C.,  L.J.). 
Ramboer v. Ramboer, (1979) 11 R.F.L. (2d) 320 (Ont S.C.,  L.J.) 
Sinnet v. Sinnet, (1980) 15 R.F.L. (2d) 115 (Ont. Co. Cr.). 

(55) supra 49. 

(56) Caparros, E. "Les regimes matrimoniaux secondaires a Ia lumiere du nouveau 
Code civil du Quebec, (1982) 13 R.G.D. 27, at page 30. 

(57) McLean, A.J. ,  "Matrimonial Property Canadian Common Law Style", Vol. 31,  U. 
of T.L.J. 363 (1981). 

(58) L.Q. 1969, c. 77 

(59) National Assembly of Quebec (4th session, 28th legislature), Bill lO, Editeur officiel 
du Quebec, 1969, Explanatory Notes, Note 8 in fine. 

(60) supra 17 
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(61) We shall see that in certain common law provinces, particularly in Nova Scotia (s. 
4), property acquired before the marriage is included in the divisible mass if it 
qualifies as family property. 

(62) Beaulnes, J. "Criteres de qualification des acquets et des family assets en droit 
quebecois et ontarien", (1984) 13 R.G.D. 27. 

(63) Ibid. 

(64) supra 57. 

(65) Cases where property is owned before the marriage: see the Acts of Alberta [s. 7(2)], 
Manitoba [s. 4(1)], Newfoundland [s. 16(1)(b)], New Brunswick (s. 1)  and Sas
katchewan [s.  23(1)(c)] . 
Cases where property is acquired after the marriage: see the Acts of Newfoundland 
[s. 16(1)(b)], Nova Scotia [s. 4(1)], Manitoba [s. 4(1)], Alberta [s. 7(3)(c)] , New 
Brunswick (s. 1) and Saskatchewan [s . 23(3)(c)]. 

(66) See the Acts of Manitoba [s. 4(1)], Nova Scotia [s. 4(1)(g), (3)], Newfoundland [s. 
16(1)(vii)] and New Brunswick (s. 1). 

(67) See the Acts of Alberta [s .  7(2)(a), (b)], Manitoba (s. 7), Saskatchewan [s. 23(l)(a), 
(b)], Newfoundland [s. 16(1)(b)(i)] and New Brunswick (s. 1). 

(68) Mazurenko v. Mazurenko, (1980) 15 R .F.L. (2d) 148 (A.Q.B.) 

(69) See the Acts of Manitoba [s. l l (a)] ,  Newfoundland [s. 16(1)(b)(ii)] and Nova Scotia 
[s. 4(1)(d)]. In Nova Scotia, the Act speaks of "reasonable" personal effects, while 
in Newfoundland, the Act includes in that definition family furniture and jewels [s. 
19(1)(b)(vi)]. 

(70) In Alberta [s. 7(2)(e), (3)], in Saskatchewan [s. 23(3)(a), (b)] , in Nova Scotia [s. 
4(l)(b), (c), (2)) and New Brunswick (s. 1). Any type of award in damages is 
excluded. In Newfoundland [s. l6(1)(b)(ii)] and in Manitoba [s. 8(1)], only damages 
concerning the person are excluded. 

(71) See the Acts of Newfoundland [s. 17(1)(b)(iv)], Nova Scotia [s. 4(l)(e)] and New 
Brunswick (s. 1). These closely resemble the Ontario legi�lation which excludes 
commercial assets. 

(72) supra 17 

(73) See also the Yukon legislation which principally uses this criterium to determine the 
divisible mass upon dissolution of the regime. 

(74) supra 68 

(75) supra 57 

(76) Bregman v. Bregman, (1978) 91 D .L.R. (3d) 470, R.F.L. (2d) 201 

(77) Beaulnes, J. ,  "Criteres de qualification des acquets et des family assets en droit 
quebecois et ontarien", (1984) 15  R.G.D. 537. 

(78) Coburn v. Coburn, (1978) 6 R.F.L. (2d) 631 .  (Ont. H.C.). 

(79) More v. More, (1980) 14 R.F.L. (2d) 631 .  
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(80) Taylor v. Taylor, (1978) 6 R.F.L. (2d} 341 (Ont. U.F.C.). 

(81) (1978) 5 R .F.L (1d) 224 (O.H.C.) 

(82) Fisher v. Fisher, (1978) 89 D.L.R. (3d) 543, 6 R.F.L. (2d) 361 (O.H.C.) 
'Illy/or v. Taylor, (supra 80). 

(83) McKinney v. McKinney, {1980) 17 R.F.L. (2d) 308 (L.J.S.C.) 
Robertshaw v. Robertshaw, (1980) 2 W.W.R. 215, (1979) 17 B.C.L R. 137 
(B.C.S.C.) 

(84) Beaulnes, J., (supra 77). 
Also see judgments: 
Moore v. Moore, (supra 47). 
St-Germaine v. St-Germaine, (1980) 14 R.F.L. (2d) 186. 

(85) supra 76 

(86) See the Acts of Manitoba [s. 1(d)(ii)], British Columbia [s. 45(2)], New Brunswick 
(s . 1), Ontario [s. 3(b)] and Prince Edward Island [s. 4(a)]. 

(87) Murray v. Murray, (1979) 11 B.C.L.R. 338 (B.C.S.C.). 

(88) Bandiera v. Bandiera, (1979) 13 B.C.L.R. 327 (L.J.S .C.). 
Jarvis v. Jarvis, (1979) 14 R.F.L. (ld) 1 (B.C.S.C.). 

(89) Margolese v. Margolese, supra 74. 
Robertshaw v. Robertshaw, supra 83. 

(90) Judgments where household work not considered a valid contribution: 
Madill v. Madill, (1979) 10 F.L.D. 420 (B.C.S.C.) 
Mande/kau v. Mandelkau, (1979) 10 F.L.D. 367 (B.C.S.C.) 
Treacher v. Treacher, (1979) 10 R.F.L. (2d) 216 (L J.S.C.) 
Judgments where household work is considered a valid contribution: 
McKinney v. McKinney, supra 83 
Stewart v. Stewart, (1979) 10 F.L.D. 450 (L.J.S.C.) 

(91) See the Acts of British Columbia [s. 45(3)(a), (b)] , Manitoba [s. l (d)(iii), (iv), (v)], 
New Brunswick (s. 1), Newfoundland [s. 16(3)], Nova Scotia [s 4(4)] , Ontario [s. 
3(b)(ii), (iii), (iv)] ,  Prince Edward Island [s. 4(a)(ii), (iii), (iv)] and lastly Saskatche
wan [s. 2(b)]. 

(92) Aubry, J.P. , " Ventes et donations entre epoux", (1976-77) 79 R. du N. 328. 

(93) Parker v. Betts, 1955 R.P. 364 (S.C.). 
Berthiaume et Godin Inc. v. Dame St-Onge, 1953 S .C. 205 . 
Alexandre v. 0/igny, (1968-69) 71 R. du N. 476. 

(94) L.Q. 1969, c. 77. 

(95) See the Acts of Prince Edward Island [s. 12(1)], New Brunswick [s. 15(1)], Nova 
Scotia {s . 21(1)], Newfoundland [s. 29(1), (2)] , Saskatchewan (s. 50), Alberta (s. 36) 
and lastly the Yukon Ordinance [s. 8(2)] . 

(96) Meszaros v. Meszaros, (1978) 22 O.R. (2d) 695 (H. C.). 

(97) McLaren v McLaren, (1979) 24 O.R. (2d) 481, 100 D.L.R. (3d) 163, 8 R.F.L. (2d) 
301 (C.A.). 
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(98) supra 1 .  

(99) A question arises with regard to article 624(c) : must the surviving spouse return a 
part or the whole of his acquests to the mass of the succession should he or she wish 
to inherit, or is it sufficient that he or she refuse the partition of the acquests of the 
other spouse? The authors have divided opinions on this point: 
Caparros, E., "Les regimes matrimoniaux au Quebec" , Wilson et Lafleur, Sorej 
Inc., 1979, 259 p. 
Comtois, R.,  "Les causes de dissolution du regime matrimonial et leurs particu
/arites", (1981) R. du N.  Vol. 83, p. 312. 
Castelli, M.D., "Earticle 624(c) du Code civil et /'obligation de 'renoncer' du 
conjoint survivant". (1974) 15 c.  de D. 871 . 
Charron, C. ,  "Le conjoint survivant et Ia succession legitime en droit quebecois", 
(1978) 8 R.D.U.S. 197. 

(100) Comtois, R. ,  "Les causes de dissolution du regime matrimonial et leurs particu
larites" , (1981) R. du N. Vol .  83. 
It should be pointed out that Bill 20 proposes modification of that rule by allowing 
the regime to be dissolved after one year of absence and opening of the succession 
upon the expiry of seven years absence. 

(101) See the Acts of Ontario[s . 4(1)1, Prince Edward Island [s. S(l)l, Nova Scotia[s . 
12(a), (b)] ,  New Brunswick [s. 3(1)(a), (b)] ,  Alberta [s. 5(l)(a)],  Manitoba [s. 12(d)] , 
British Columbia [s. 43(l)(c), (d)] and Newfoundland (s . 19). 

(102) supra 90 

(103) See section 5(1)(b) of the Alberta Act, section 12(b) ofthe Manitoba Act and section 
43(1)(c) of the British Columbia Act. 

(104) See section 43(l)(a) of the British Columbia Act and section 12(a) of the Manitoba 
Act.  

(105) See the Acts of Ontario [s .  4(1)], Prince Edward Island [s .  5(1)], Nova Scotia [s. 
12(1)(c)], New Brunswick [s. 4(1)(c), (d)], British Columbia [s. 43(1)(b), 44] and 
Newfoundland [s. 19(1)(c)].  

( 106) See section 5(1 )(c) of the Manitoba Act and section 12( c) of the Alberta Act. 

(107) See section S(l)(d) and (e) of the Alberta Act and sections 1(c) and 12(e) of the 
Manitoba Act. 

(108) See the Acts of Ontario [s. 4(3)], Prince Edward Island [s. 5(3)], Nova Scotia [ss. 
2(g), 12(1)], New Brunswick (s. 5), Saskatchewan [s. 30(1)] , Alberta [s. 11(1)], 
Manitoba [s. 18(1)], Newfoundland [ss. 2(1)(e), 19(1)] and,lastly, British Columbia 
(s. 5). 

(109) See the Acts of Ontario [s. 4(3)] , Prince Edward Island [s. 5(3)], New Brunswick (s. 
5) and Saskatchewan [s. 30(1)]. The Acts of British Columbia, Manitoba, Nova 
Scotia and Newfoundland are silent on this point. 

(110) These are the Acts of New Brunswick (s. 4), Nova Scotia (s. 12(1)(d)], Newfound
land [s. 19(1)(d)] and Saskatchewan [s. 30(1)]. 

(111) These are the Acts of Ontario, Prince Edward Island, Manitoba, Alberta and 
British Columbia. 
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(112) These are theActs of Nova Scotia [s. l2(4)], Saskatchewan [s. 30(4)] and Newfound
land [s. 19(1)]. The other Acts are silent on this point. 

(113) The Alberta Act has a specific factor for varying the partition [s. 11(1), (3)] ,  while 
the other Acts deal with it in a less specific way by including both recourses in their 
general list of variation criteria [see, for example s. 4(4)(e) of the Ontario Act] . 

(114) supra 57 

(115) Guay-Archambault, D., Regards sur /e nouveau droit de Ia jamille au Canada 
anglais et au Quebec, (1981) 22 C de D. 723 . 

(116) supra 98. 

(117) Comtois, R . ,  "Les causes de dissolution du regime matrimonial et leurs particu
larites", (1981) R. du N. Vol. 83.  

(118) Caparros, E . ,  "Les regimes matrimoniaux au Quebec", Wilson et Lafleur, Sorej 
Inc., 1979, 259 p.  

(119) Supra No. 118. 

(120) Groffier, E., "La rejorme du regime des biens des epoux en Ontario", (1979) 81 R. 
du N. 485. 

(121) Silverstein v. Silverstein; (1978) 87 D.L .R. (3d) 116, 1 R.F.L. (2d) 239 (Ont. H.C.) 
Mercer v. Mercer, (1978) 5 R.F.L. (2d) 224 {Ont. H.C.). 

(122) Supra 121 . 

(123) supra 74 

(124) {1979) 10 F.L.D. 75 (L.J.S .C.). 
See also Stammler v. Stammler, (1979) 11 R.F.L. (2d) 83, 14 B.C.L.R. 57 
(B.C.S.C.). 

(125) In the provinces of Ontario, Prince Edward Island, New Brunswick, British Colum
bia and, to a certain degree, in Alberta. 

(126) Weir v. Weir, (1978) 6 R.F.L. (2d) 189 (Ont. H. C.). 
Ramboer v. Ramboer, supra 54 

(127) See in this regard the lists of specific criteria in tb,e Acts: Ontario [s. 4(4)(a) to (f)], 
Prince Edward Island [s. 5(5)(b) to (f)], Nova Scotia (s. l3(a) to (m)J, New Bruns
wick [s. 6(c) to(e), 7(a) to (f)) , Newfoundland [s. 7(a) to (g)] ,  Manitoba [s. 13(1), 
(2)(a) to (h)] and British Columbia [s. 15(a) to (f)]. 

(128) See the Acts of Alberta {s. 8{e)], British Columbia [s. 51(a)J and Newfoundland [s. 
20(e)] . 

(129) See the Acts of Alberta [s. 8(f)], British Columbia [s. 51 (b)] ,  Manitoba [s. 13(2)(b), 
(c)], New Brunswick [s. 7(a)],  Newfoundland [s. 20(i)], Nova Scotia [s. 13(b)), 
Ontario {s. 4(4)(b), (c)], Prince Edward Island [s. 5(5)(b), (c)] and Saskatchewan [s. 
21(2)(b), (c)]. 

(130) Dresen v. Dresen, (1979) R.F.L. (2d) 97 (L.J.S.C.). 
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(131) These are the Acts of Ontario [s. 4(a), 59), Prince Edward Island [s. 5(a), 59), New 
Brunswick [s. 7(a), 39(1)] , Saskatchewan [s. 7(a), 40, 41] ,  Alberta [s . 8(g)] , Mani
toba [s. 13(2)(c)] and the Yukon Ordinance [s. 14(1)(a), 40]. 

(132) Weir v. Weir, supra 126 
Hominuke v. Hominuke, (1979) 17 A.R. 1 (Alb. T.D.). 

(133) Silverstein v. Silverstein, supra 121 

(134) The provinces of Ontario, Prince Edward Island, New Brunswick, Saskatchewan 
and British Columbia. 

(135) supra 126 

(136) Brown v. Brown,(1978) 6 R.F.L. (2d) 189 (Ont. H .C.). But see the special treatment 
given the family residence in Manitoba [s. 3(l)(d)] ,  and in Saskatchewan (s. 22). 

(137) See section 8(c) of the Alberta Act and section 13(2)(f) of the Manitoba Act. 

(138) See the Acts of British Columbia [s. 5l(f)], New Brunswick [s. 7(f)], Ontario [s . 
4(4)(f)],  Prince Edward Island [s. 5(5)(f)] and Saskatchewan [s. 23(2)(c)] .  

(139) See the Acts of Ontario [s . 4(4)(f)], Prince Edward Island [s. 5(5)(f)] and New 
Brunswick [s. 7(f)]. 

{140) See the Acts of Ontario [s. 4(6)(a)], Prince Edward Island [s. 5(6)], New Brunswick 
[s. 8(c)], Nova Scotia [s. 13(a)], Newfoundland [s. 20(1)], Saskatchewan [s. 
21(2)(h}], Manitoba [s. 13(2)(a)] and Alberta [s. 8(1)]. 

(141) Lee v. Lee, (1980) 3 Sask. R. 427 (S.Q.B.). 

(142) In Alberta, in Manitoba and in Saskatchewan. 

(143) In Alberta, in British Columbia and in Saskatchewan. 

(144) See the Acts of Ontario [s. 4(4)(f)], Prince Edward Island [s. 5(5)(f)], Nova Soctia 
[s. 13(e)] , New Brunswick [s. 7(f)], Saskatchewan [s. 21(2)(i)] , Alberta [s. 8(i), G)], 
and British Columbia [s. 51(f)] .  

(145) See the A,cts o f  New Brunswick (s. 9), Nova Soctia [s. 13(b)], Newfoundland [s. 
20(b)] ,  Saskatchewan [s. 21(2)(a)] and Manitoba [s. 10, 13(2)(b)] .  

(146) See, for example, the Acts o f  Ontario [s. 4(4)(f)], Prince Edward Island [s. 5(5)(f)] 
and British Columbia {s. 51(f)]. 

(147) (1979) 11 R.F.L. (2d) 83, 14 B.C.L.R. 57 (B.C.S.C.). 

{148) See the Acts of Ontario (s. 6), Prince Edward Island (s. 7), New Brunswick (s. 10), 
Nova Soctia (s. 15), Saskatchewan (s. 26), Manitoba (s. 16, 19), Alberta (s. 9) and 
British Columbia (s. 52). 

(149) Ste-Marie, J. , "Les ejjets du divorce et Ia separation de corps sur /es clauses usuelles 
des contrats de mariage" ,  (1981) 84 R. du N. 3 .  

(150) In fact, section 12(b} oftheDivorceAct, R.S.C., 1970. c .  D-8, allows the Court, in a 
decree nisi, to "impose such terms, conditions or restrictions as the Court thinks fit 
and just". (See also articles 813 .12 and 817 of C.C.P.). 
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(151) See the Acts of Ontario [s. 45(1), (3)], Prince Edward Island [s . 45(1), (3)], New 
Brunswick [s. 23(1)(a)] , Nova Soctia [s. 11 (1), (4)], Alberta (s. 19, 20), Manitoba [s. 
6(2)], British Columbia (s. 77) and, lastly, Newfoundland [s. 13(1), (3)] . 

(152) (1980) 4 Sask. R. 239 (U.F.C.). 

(153) See the Acts of British Columbia [s. 77(5)] and Saskatchewan (s. l3). 

(154) See the Acts of Ontario (s. 43), Prince Edward Island (s. 43), New Brunswick [s. 
21(1)] , Nova Scotia (s. 9), Saskatchewan (s. 14) and, lastly, Newfoundland (s. 11). 

(155) Famille 36, J.E. 83-436 (C. Sup.). 

(156) See, for example, Anonyme, C.S. (Drummond) 405-04-000046-824, 83/01/04 
Judge: A. Biron (Our Ref. : CS-8300 89), and Globensky v. Poirier, Droit de Ia 
Famille - 67, J.E. 85-2. 

(157) Globensky v. Poirier, supra 156. 

(158) Anonyme, C.S. (Drummond) 45-04-000041-817, 83/02/21 Judge: J. Marquis (Our 
Ref. : CS-830100) 

(159) Famille 42, J.E 83-436 (C. sup.). 

(160) Boyde/1 v. Boydell, (1978) 2 R.F.L. (2d) 121 (Ont. U F. C.). 
Fisher v. Fisher, supra 82 
Taylor v. Taylor, (1978) 6 R.F.L. (2d) 341 (Ont. U.F.C.). 

(161) Leatherdale v. Leatherdale, (1982) R.C.S. 743 . 

(162) Supra 160. 

(163) Supra 160. 

(164) Tetrault v. Baby, 78, C.S. 280 

(165) Groffier, E. ,  Precis de droit international prive qw!becios, les Editions Yvons Blais 
Inc , 2nd Edition, 1982. 

(166) Pouliot v. Cloutier, (1944) R.C.S. 284, on page 288 . 

(167) Delisle v. Delisle, (1970) C.A. 962. 
Robinson v. Montreal Trust, (1971) C.A. 876, and see also Wadsworth v. McCord, 
(1887) 12 R.S.C. 466. 

(168) Martineau v. Vincent Martineau, (1975) S.C. 1137 . 
Brown v. Waldman, (1929-30) 32 R.P. 199 (S.C.). 
Putnam v. Young, (1914) 45 S.C.  161 (C.de R.). 
National Trust Co. Ltd. v. McGlory, C.S. Hull, No. 4, 002, 22 May 1964, published 
in (1969) 15 McGill L.J. 108. 
Rochon v. Hauser, S.C. Hull, no 550-05-0001 156-'77, 18 September 1980. 

(169) In favour of the common domicile of the spouses after the marriage: 
- G.-A. Castel, Les conjlits 4e lois en matiere de regimes matrimoniaux dans Ia 
province de Quebec, (1962) 22 R. du B. 233 
In favour of the common domicile at the time of marriage: 
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- W.S.  Johnson, Conflict of Laws, Montreal, Wilson and Lafleur, 1962. 
In favour of both the common domicile of the spouses at the time of marriage and 
the domicile where the spouses are actually going to establish themselves after the 
marriage: 
- P. Mignault, Droit civil canadien, Montreal, Theoret, 1895. 
- R. Comtois, Conjlits de lois en matiere de regimes matrimoniaux, successions, 
legs, testaments et portages, in 41Melanges" offered to Me R. Cossette, Chamber of 
Notaries of the Province of Quebec, 1968. 

(170) Groffier, E.,  La Loi 89 et le droit internationalprive, (1982) 13 R.A.D. 67 . 

(171) See particularly Asti/1 v. Hallie (1878) 4 Q.L.R. 120 (C.B.R.) which states the 
principle. 

(172) Charpentier v. Smith Dorion, (1981) S.C. 84. 

(173) See particularly Kerr v. Kerr, (1981) 32 O.R. (2d) 146 (H.C.) 

(174) The law which is the most closely related to the contract is not necessarily the iaw of 
the place where the deed was executed; in each case the agreement and its circum
stances must be examined. " . . . preference being given to the country with which 
the transaction has the most real connection, and not to the law of the place of 
contract as such!' Westlake, Private International Law (7th ed., 1925) p .  302. 

(175) The jurisprudence had already suggested that the mutability rule be substituted for 
the rule of immutability. See, for example: Lashley v. Hog, (1804) 47 F.R. 1243 
(H.L.) 

(176) (1980) 15 R.F.L. (2d) 115 (Ont. Co. Ct.) 

(177) McLeod, M.J., The Conflict of Laws, Carswell, 1983, at page 397. 

(178) {1981) 32 O.R. (2d) 146 H. C. 

(179} McLeod, M .J. , op. cit. p. 388. 

(180) See the Acts of Alberta (s. 3), Manitoba (s. 2) and New Brunswick [s . 44(1)]. 

{181) (1980) 19  R.F.L. (2d) 307, varied 20 R.F.L. (2d) 325 (Man, C.A.). 

(182) (1980) 17 R.F.L. (2d} 308 (B.C.S.C.). 

(183) Charpentier v. Smith Dorion, (198i) S.C. 84. 

(184) McLean, A.J. , Matrimonial Property Canadian Common Law Style, Vol. 31 ,  U. of 
T.L.J. 363 (1981), at page 363 . 

(185) Supra 184. 
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Schedule 1 

COMMENTS ON A LEGISLATIVE POLICY FOR 
UNIFORMITY IN THE FIELD OF MATRIMONIAL REGIMES 

The objective of a schedule of this nature is to comment briefly on the 
points where uniformity in the various Canadian Acts dealing with 
matrimonial regimes would be advantageous. This Schedule examines 
only certain particular questions that could pose problems for practi
tioners and jurists who wish to make a comparative study of the various 
Acts. 

Since Quebec occupies a special place in this study, differing as it 
does, (and as we have already seen) from the common law provinces in 
the field of matrimonial regimes, we shall quickly see in what perspec
tive uniforrp.ity could be achieved that would promote a certain rap
prochement between that civil law province and the other Canadian 
provinces. 

1. The Terminology Used 

Even though all the Acts have like notions, the terms used to identify 
these notions are not always the same. 

For instance, partitionable property is qualified in various ways: 
family property, matrimonial property and acquests (in Quebec). The 
common law provinces might endeavour to adopt the same terminol
ogy, the most frequently used term being that of family property. 

The family residence is also subject to various denominations, such 
as family residence, conjugal home and principal family residence. 

2. The Field of Application 

Many differences are to be noted as to the field of application of the 
various Acts . These differences are found at three levels: the possibility 
of obtaining division of property where there is termination of the 
marriage, the application or the non-application of the Act to unmar
ried couples and, lastly, the application or non-application of the Act to 
the surviving spouse. With regard to these three points, what would be 
the most appropriate treatment? 

The surviving spouse should be able to obtain division of the parti
tionable property under all the Acts. That option is indicated so that, 
among other things, spouses who separate or divorce are not more 
privileged than those who lose the other spouse because of death. 
Obviously, the rules in succession matters should be adjusted to avoid 
conflict. 
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The case of unmarried couples is more problematical. Should consid
eration be given to unmarried couples in division legislation1 That does 
not seem to be a priority of the Canadian legislators and, inthe present 
context, it is perhaps preferable not to deal with the case of unmarried 
couples but to leave that situation for the future. 

Lastly, should division of property be allowed where there is no 
termination of the marriage? That question is more relevant to the 
common law provinces because in Quebec the spouses may have their 
regime dissolved and partition their property in agreeing to change their 
matrimonial regime. In fact, only a few common law Acts envisage the 
possibility of a division of property during the marriage and that does 
not seem to be an appropriate perspective in view of the principal 
objective of the laws of division.  

3.  The Mechanisms for Protecting the Family Residence 
Certain provinces protect the family residence in particular Acts (a 

Dower Act or a Homesteads Act). Would it not be preferable to incorpo
rate the mechanisms for protecting the family residence in the division 
Acts? It should be pointed out that the latter Acts not only protect the 
family residence but, in certain cases, provide for a share of the resi
dence to be awarded to the surviving spouse. However, if the division 
Acts were applied to the surviving spouse, it would then be possible to 
settle the disposal of the family residence at the same time. 

In short, therefore, could these particular Acts not be abolished and 
their rules concerning the family residence be incorporated in the parti
tion Acts? 

4. The Methods of Qualifying Property and yYpes of Property 

There are two methods of qualifying property in the Canadian Acts: 
the one whereby property is qualified in relation to the time of its 
acquisition or according to its origin, and the one by which the property 
is qualified in relation to its use. Both methods give rise to different 
solutions and, by that fact, the masses that are determined as being 
divisible vary from one province to the other. Nevertheless, it sometimes 
happens that the analysis criteria overlap. 

Would it not be better to have uniformity in the methods of qualify
ing property so as not to create too much variance in the determination 
of the divisible masses? Or else, if need be, would it not be possible to 
incorporate both methods so that the qualification of all the property be 
made according to double criteria? Thus, the continued use of certain 
property which, according to the rule of acquisition would not be family 
property, would enable that qualification to be modified. 
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Lastly, it should be noted that the commercial class of property is not 
found in all the Acts . The situation of that property is particular and is 
difficult to deal with in a certain perspective of division of property of 
interest to the family; in some provinces , it is divisible, in others it is not 
or no mention is made of it. Should not the division of commercial 
property, where that must be considered, only intervene in the sole cases 
where there is a certain form of association between the spouses and the 
work of one spouse enriches the other? 

5. Judicial Discretion Granted to the Court 

While the judicial discretion granted to the Court is very important in 
certain provinces, and to a lesser degree in others, it is completely non
existent in Quebec, except in the case of compensatory allowance. 

In the common law provinces, it would certainly be advantageous if 
all the Acts had a presumption of equal division of property. Starting 
from that presumption, the Acts could grant a certain discretion to the 
Court to vary the division, that discretion being established according 
to certain criteria determJned in the Act, the object being to re-establish 
the equality between the spouses. 

In Quebec, the only discretion allowed to the Court is in the matter of 
the compensatory allowance which recompenses a contribution in prop
erty or services to the enrichment of the estate of the other spouse. In 
this domain, perhaps, would it be appropriate to widen the compensa
tion criteria and to better determine the discretion of the Court. 

There could, therefore, be a provision that the discretion left to the 
Canadian Courts in the matter of division of property be general and 
determined by criteria set forth in the Act. 

6. The Conflict of Laws 

Finally, it should be pointed out without further ado that the differ
ences existing in the matter of conflict of laws can cause problems to 
practitioners and jurists . The positions adopted by certain provinces 
(Ontario, Quebec) in this domain clearly show the difficulties of appli
cation that are going to arise between the different Acts throughout 
Canada. 

Conclusion 

We have not attempted to make an exhaustive study as to what 
possibilities of uniformity there may be in the different Acts , but we 
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have tried to draw attention to certain particular points where uniform
ity in the field of Canadian matrimonial regimes would be advanta
geous. 

In short, certain points should be considered: the very different 
modes of qualification between one province and another, the fact that 
certain Acts just do not deal with the situation of the surviving spouse 
and the protection of the family residence, the fact that certain Acts do 
not have a presumption of equal division, and, lastly, the many differ
ences that exist in the matter of conflict of laws. 
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Title of Act 

Definitions 

Primary Regime 

Equality of 
spouses 

- - - - - -
Contribution to 

family needs 

Terms and 
Conditions 

Lzability for debts 

Quebec 

Civil Code of 
Quebec 

Arts. 481 to 490 

Art. 441 

1-- - - - - - -

Art. 445 

Art. 445, 2nd para. 

Art. 446 

SCHEDULE 2 - COMPARATIVE TABLE 

Ontario British Columbia Alberta 

Family Law Family Relations Matnmomal 
Reform Act, S.O. Act, R.S.B.C. Property Act, S.A. 
1978, c. 2 1979, c. 121 1978, c. 20 

ss. 1, 3, 14, 38, ss. 1, 21, 45 and 46 s .  I 
39(1) and 50 

Preamble 

- - - - - - - -- - - - - - - - - - -

ss. 15-16 ss. 56-57 s. 3 Mamtenance 
Order Act, R.S.A. 
1980, c. M-1 

s. 33(1) 

Manitoba 

Marital Property 
Act, S.M. 1978, c. 
24 1 M 45 

ss. 1 (1), 2(2), 3 and 
4 

Preamble 

1- - - - - - -

s. 2(1) The Family 
Maintenance Act, 
S.M. 1978, c. 25 I 
F20 

s. 5(2) The Family 
Mamtenance, 
S.M. 1978 c. 25 I 
F20 

lA 

Saskatchewan 

The Matnmomal 
Property Act, S.S. 
1979, c. M-61 

s. 2 

s . 20 

- - - - - -

s. 20 
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Title of Act 

Definitions 

Primary regime 
Equality of 
spouses - - - - - -

Contribution to 
family needs 

Terms and 
Conditions 

Lzability for debts 

Prince Edward 
Island 

Family Law 
Reform Act, 
S.P.E.I. 1978, c. 6 

ss. 2, 4, 15, 38 and 
50 

s. 5(7) 
- - - - - -

s. 16 

s. 5(6) 

s. 33  

Now Scotia New Brunswick 

Matrimoma/ Marital Property 
Property Act, Act, S.N.B. 1980, 
S.N.S. 1980, c. 9 C. M�l . l  

ss. 2 ,  3(1) and 4(1) ss. 1,  33  

Preamble s. 2 

- - - - - - - - - - - -
ss. 5-7 The Family s. 2 
Maintenance Act, 
S.N.S. 1980, c. 6 

s. 2 

Newfoundland N.W.T. 

The Matnmonial Matnmomal 
Property Act, S. Property 
Nfld. 1979, c. 32 Ordinance, 

R.O.N.W.T. 1974, 
c. M�7 

ss. 2, 4(1), 16(1), s.  2 
and 16(2), 31, 
32(1), 34 

s . 17 

r-- - - - - - - - - - - -

s. 4 The 
Maintenance 
Ordinance, 
R.O.N.W.T. l974, 
c. M�2 

s. 28(4) 

IB 
Yukon 

Matrimonial 
Property 
Ordinance( I), 
R.O.Y.T. 1979 
(2nd), c. 11  

ss. 2(1), 5(1), 21(1), 
22(1) 

s. 6(1) 

- - - - - -

s. 30.2(1) An 
Ordinance to 
Amend the 
Matnmomal Prop. 
Ordinance 

s. 6(1) 

(1) ) 
An • 
Am• 
Mat 
Pro1 
Ord, 
R.O 
(2nd ), 
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Protection of the 
family residence 

Compensatory 
allowance 

Transfer of nghts 
and;udiczal 
protection 

Family contracts 

Secondary regimes: 

Nature of regzmes: 

- - - - - -

zypes of property: 

Qualification: 
prmczpal factor 

Quebec 

Art . 449 et seq. 

Art. 559 C.C.Q. 

Arts. 447-448, 456 

Art. 462 et seq. 
Arts. 13 and 768 
C.C.L.C. 
Art. 527 et seq. 

Partnerslup of 
acquests: Baste 
regtme of deferred 
partition. - .. 

- - - - - -

Private and 
acquests: 
Art. 480 et seq. 

Mode of 
acquisition 

Ontario British Columbia 

s. 38 et seq. See The Land 
(Wife Protection) 
Act, R.S.B.C. 
1979, c. 223 

s. 8 

ss. 45, 65(3)(a) 

s. 51 et seq. s. 48 et seq. 
ss. 2(9)-18(4) 

Regtme of deferred Regime of deferred 
commumty (on community (on 
certam property) certam property) 

- - - --- - - - - - - - -

Family property Family property 
and other and other 
property: property: 
s. 3 s. 45 

Mode of use Mode of use and 
contribution 

Alberta Manitoba 

s. 19(1) et seq. s. 6(2) 
See The Dower See The Dower 
Act, R.S.A. 1980, Act, S.M. 1964 {1st 
c. D-38 Sess.), c. 16 

s. 19 s. 6(2) 

s.  38 et seq. s. 37 et seq. 

Regtme of deferred Regime of deferred 
community (on community (on 
certam property) certam property) 

'- - - - - - - - - - - -

Family property Family property 
and other and other 
property: property: 
s. 7 s. 1, 4, 7 and 8 

Mode of Mode of 
acquisitiOn acquisttion 

2A 

Saskatchewan 

s. 4 et seq. 
See The 
Homesteads Act, 
S.S. 1981, c. H-5 

s. 5-21(1) 

s. 38 et seq. 

Regtme of deferred 
community (on 
certam property) 

- - - - - -

Family property 
and other 
property: 
s. 23 

Mode of 
acquisition 
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Protection of the 
family resulence 

Compensatory 
allowance 

Transfer of nghts 
and JUdicza/ 
protection 

Family contracts 

Secondary regimes: 

Nature of regzmes: 

- - - - - -

'JYpes of property: 

Qualification: 
Prmczpa/factor 

Prince Edward 
Island 

s. 38 et seq. 

s. 8 

ss. 45-60(3)(a) 

s. 50 etseq. 

Regime of deferred 
community (on 
certain property) 

,.- - - - - - -

Family property 
and other 
property: 
s. 4 

Mode of use 

Nova Scotia 

s. 3 et seq. 

s. 18 

ss. 11-26 

s. 23 etseq. 
s. 5 

Regime of deferred 
community (on 
certru.n property) 
- - - - - -

Family property 
and other 
property: 
s. 4 

Mode of 
acquisition 

2B 
New Brunswick Newfoundland N.W.T. Yukon 

s. 16 et seq. s. 4 et seq. s. 3 etseq. s. 20 etseq. 

s . 42 s.27 

ss. 23-38(1) ss. 13-38 ss.28(4)-39(1) 
42(1) 

s. 33 etseq. s. 31 et seq. s. 3 
s. 37 et seq. � 

g 
X 
..... 

Regime of deferred Regtme of deferred Regime of deferred Regtme of deferred 
community (on community (on community (on community (on 
certam property) certain property) certru.n property) certain property) 

- - - - - - r-- - - - - - r- - - - - - - - - - - - -

Family property Family property Family residence Family property 
and other and other and other and other 
property: property: property: property: 
s. 1 s. 16 s. 2(b} s. 5 

Mode of Mode of Mode of use 
acquisition acqms1tion 
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Quebec 

Admzmstration I Arts. 493, 494 

- - - - - - r; - - - - -
Presumption of Former articles 770 
advancement and 1265, para. 2 

(repealed) - - - - - - r - - - - -
Variation and Art. 470 et seq. 
change of regime 

Ontario 

In the common law 
provinces, the 
qualification 
entitled "for 
admimstration 
purposes" is 
unknown - - - - - -
AbolitiOn of the 
presumptiOn of 
gift: s. 11 - - - - - -
Drawmg up a 
marriage contract 
or a separatiOn 
agreement _ _ _ _ _ _  t _ _ _ _ _  i _ _ _ _ _ _  

Dissolution and 
liquidation of the 

· regime 
Causes: rs. 497, 49S - - - - - ..........- - - - - -
1)'pe of partition: Presumption of 

equality of 
partitlon: Art. 499 
et seq. - - - - - - r - - - - -

Exceptions to Nil 
partition: 

s. 4 - - - -- -- -
Presumption of 
equality of 
partitiOn: s. 4(1) 

- - � - - -
Unequal partition 
of family property: 
s. 4(4) 

British Columbia 

In the common law 
provinces, the 
qualification 
entitled "for 
administration 
purposes" is 
unknown - - - - - -

- - - - - -
Drawmg up a 
marriage contract 
or a separatiOn 
agreement - - - - - -

s. 43 - - - - -- --
Presumption of 
equality of 
partition: s.  43 

- -- - - - -
Unequal partitiOn 
of family property: 
s. 51 

Alberta 

In the common law 
provinces, the 
qualificatiOn 
entitled "for 
admmistration 
purposes" IS 
unknown - - - - -

_ _ _  ........- _ 
Drawing up a 
marriage contract 
or a separation 
agreement - - - - -

ss. 5, 11 - - - -- -
Judic1al discretiOn 
s. 7(1) 

- - - - -
Unequal partition 
of family property: 
s. 7(3) 

3A 

Manitoba Saskatchewan 

In the common law In the common law 
provmces, the provinces, the 
qualification qualification 
entitled "for entitled "for 
admmistration admm1stration 
purposes" is purposes" is 
unknown unknown - - - - - - - - - - -

AbolitiOn of the 
presumption of 
gift: s. 50 - - -- - - - - - - - -

Drawmg up a Drawmg up a 
marriage contract marriage contract 
or a separatlon or a separation 
agreement agreement - - - - - - - - - - -

s. l2 

T

30 - - - - - - - - - - -
Judicial discretion Presumption of 
s. 12 equality of 

partition: s. 21(1) 

_ _ _ _ _  l _ _ _ _ _ _  
Unequal partition Unequal partitiOn 
of family property: of family property: 
s. 13(1) s.  21(2) 
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Prince Edward 
Island 

Admimstration I In the common law 
provinces, the 
qualification 
entitled "for 
administration 
purposes'' is 
unknown 

-;resumption of

- t Abolitio:-of th: -

advancement presumption of 
gift: s. 12 

- - - - - - r: - - - - - -Modification and Drawmg up a 
change of regrme marriage contract 

or a separation 
agreement 

- - - - - - y - - - - - -
Dissolution and 
liquidation of the 
regime 
Causes: t 

- - - - - - - - - - -Tjlpe of partition: Presumption of 
equality of 
participation: 

- - - - - - r:--�(1!_ _ _ _  
Exceptions to Unequal partitiOn 
partition: of family property: 

s. 5(5) 

Nova Scotia New Brunswick 

In the common law In the common law 
provinces, the provinces, the 
qualification qualification 
entitled "for entitled "for 
administration administration 
purposes" is purposes" is 
unknown unknown 

- - - - - - - - - - - -· Abolition of the Abolition of the 
presumption of presumption of 
gift: s. 21 gift: s. 15 

- - - - - - - - - - - -Drawing up a Drawing up a 
marriage contract marriage contract 
or a separation or a separation 
agreement agreement 
- - - - - - - - - - - -

s. 12 ss. 3, 4 

- - - - - - - - - - - -
Presumption of Presumption of 
equality of equality of 
participation: s. 12 participation: 

s. 3(1) - - - - - - - - - - - -Unequal partition Unequal partition 
of family property: of family property: 
s. 13 s. 7 

3B 
Newfoundland N.W.T. Yukon 

In the common law In the common law In the common law 
provinces, the provinces, the proVInces, the 
qualification qualification qualification 
entitled "for entitled "for entitled "for 
administration administration administration 
purposes" is purposes" is purposes" IS 
unknown unknown unknown 

e- - - - - - - - - - - - - - - - - -
Abolition of the Abolition of the 
presumption of presumption of 
gift: s. 29 gift: s. 8(7) > 

- - - - - - - - - - - - - - - - - - "0 
Drawing up a Drawing up a Drawing up a "0 t:rJ 
marriage contract marnage contract marriage contract z 
or a separation or a separation or a separation t:l -
agreement agreement agreement X -- - - - - - - - - - - - - - - - - - --

s. 19 

- - - - - - - - - -
-

- - - - -
Presumption of Judicial discretion Presumption of 
equality of s. 28(2) equality of 
participation: participation: 
s. 19(1) s. 6(1) - - - - - - - - - - - - - - - -
Unequal partition Unequal partition 
of family property: of family property: 
s. 20 s. 14(1) 
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Exceptions to 
partition: 

- - - - - -
Particular clauses: 
gifts 

- - - -- - -
Preferential award 

Conflict of laws 

Quebec 

1-- - - - - - -

Art. 447 
Arts. 557, 558 

1- - - - - - -

Arts. 457, 458 

Arts. 7, 8, 83 
C.C.L.C. 

Ontario British Columbia 

Partition of PartitiOn of 
property other property other 
than family than family 
s .  4(5) s. 51 

--- - - - - - - - - - - -

Regime without Regime Without 
gift by marnage gift by mamage 
contract contract 

- - - - - - - - - - - -

s. 45(1), (3) s. 77 

ss. 13(1), (2), 49(1), No specific 
57 provision 

Alberta Manitoba 

1-- - - - - - - - - - - -

Regime without Regxme without 
gift by marnage gift by marriage 
contract contract 

1-- - - - - - - - - - - -
ss. 19, 20 s. 6(2) 

s. 3 s. 2 

4A 

Saskatchewan 

Partition of 
property other 
than family 
s. 51 

- - - - - -

Regune without 
gift by marriage 
contract 

- - - - - -

No specific 
prOVISIOn 
s. 21 (2)(p) 
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Exceptions to 
partition: 

-- - - - - -

Particular clauses: 
gifts 

- - - - - -

Preferential award 

Conflict of laws 

Prince Edward 
Island 

Partition of 
property other 
than family: 
s. 5(6) 

- - - - - -

Reg1me without 
gift by marriage 
contract 

r- - - - - - -

s. 45(1), (3) 

ss. 14(1), (2) 
49(1), 57 

Now Scotia 

Partition of 
property other 
than family: 
s. 13 

- - - - - -

Regime without 
gift by marriage 
contract 

- - - - - -

s. 11{1), (4) 

s. 22 

New Brunswick Newfoundland 

Partition of 
property other 
than family: 
s. 8 

- - - - - - r- - - - - -

Regime without Regime Without 
gift by marnage gift by marriage 
contract contract 

- - - - - - '-- - - - - -

s. 23(1)(a) s. 13(1  ), (3) 

s. 44 ss. 5, 30 

N.W.T. 

- - - - - -

Regime without 
gift by marriage 
contract 

- - - - - -

4B 
Yukon 

Partition of 
property other 
than family: 
s. 15(1) 

- - - - - -

Regime without 
gift by marriage 
contract 

- - - - - -

s. 18  
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UNIFORM LAW CONFERENCE OF CANADA 

THE MATRIMONIAL PROPERTY REGIMES IN CANADA: 
A COMPARATIVE ANALYSIS OF THE PROVINCIAL ACTS 

Preliminary observations respecting the drawing up of a draft Uniform 
Act in the matter of conflict of laws in the field of matrimonial property 
regimes 

I The general problematic 

The questions relating to private international law are particularly 
important in the Canadian context. In fact, removals from one province 
to another sometimes cause difficulties which, being a source of insecu
rity in the first place for the individuals concerned, can also lead to legal 
ambiguity. In the matter of matrimonial property regimes, these diffi
culties are especially considerable since, until quite recently, Quebec and 
the common law provinces had property regimes that were diametrically 
opposed. However, while the recent :reforms incline towards certain 
rapprochements, they have not led to the clarification of obscure points ; 
on the contrary, the new rules have given rise to numerous questions. 

In short, jurisprudence considerations, population mobility and the 
increase in divorces, as well as study of the various already existing 
provisions, prompt us to affirm the necessity of incorporating specific 
rules on the subject in all the Acts. 

In this paper we shall examine the main difficulties that can be 
encountered in the drawing up of a draft Uniform Act in this field; that 
does not mean that all the points such legislation might cover are dealt 
with, but rather that a summary statement of certain particular factors 
is called for. 

II The problems of qualification and the connecting factors: 
definition of the matrimonial property regime and determination 
of the applicable Act 

1 .  Explanation of the concept and expose of the problem 

We shall first of all try to explain the concepts that cause problems 
and evaluate in what perspective the problems are posed. 

a) Qualification 

Qualification permits identification of the legal framework within 
which a fact, a thing, etc. can be identified . For example, the partner
ship of acquests is qualified as a matrimonial property regime and this 
qualification determines the conflict of laws rule that, as a result, is 
applicable thereto. 
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Judges sometimes have difficulty in qualifying institutions until then 
unknown in the legal field . That is the case in the Ontario legislation on 
division of property, which has been construed in different ways by the 
Quebec courts . ol The questions that arise are the following: in what way 
are the new Acts of the common law provinces to be qualified? Are they 
really provisions concerning the matrimonial property regime? In plain 
fact, do the recent reforms actually modify the legal regime of separa
tion as to property as it previously existed in these provinces? 

b) The connecting factors 

The connecting factors establish a link between the conflicting situa
tion and certain legal categories . These factors assist in determining the 
law applicable to the matrimonial property regime. 

We shall see that some lean to the law of conjugal domicile as the 
connecting factor in the matter of matrimonjal property regimes, while 
others favour the law of nationality or that of the place of solemnization 
of the marriage. The complications specifically arise as to the choice of 
the connecting factor. 

2.  The legal expose 

2. 1 The current law in Quebec and in the Canadian common law 
provinces 

a) The qualification 

We shall examine two important decisions on this point, but which 
enunciate different positions. In fact, whereas the Superior Court in 
Charpentier v. Smith-Dorion, (1981) S.C. 84,<2l considered that the 
Ontario regime of family assets did not actually constitute a matrimo
nial property regime, the Court of Appeal more recently in Palmer v. 
Mulligan (A. C. Mtl, No. 500-09-000534-942, 10 April 1985), ruled that 
married spouses in the common law provinces could avail themselves of 
the division of matrimonial assets, in accordance with the reform 
legislation, on the condition that the said reform was in force upon the 
change of domicile ofthe spouses. According to that interpretation, the 
new legislation modifies the legal regime of separation as to property 
and the rules of division become, therefore, an integral part of the 
matrimonial property regime. 

Ontario, for its part, tends to order division of the spouses' property 
without necessarily taking account of the matrimonial property regime, 
whether it be Ontarian or of another jurisdiction [Kerr v. Kerr, (1981) 32 
O.R. (2d) 146 (H.C.)] .  
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b) The connecting factors 

In Quebec, it is the principle of party autonomy that prevails. In the 
absence of a marriage contract, one must look to the matrimonial 
regime intended by the parties; in that aspect, it is the conjugal domicile 
that is favoured as the connecting factor. 

In the common law provinces it is the "law proper to the contract" 
that applies where there is an agreement between the spouses. Should 
there be no agreement, a distinction is made between the moveable 
property and the immoveable property because in the case of moveable 
property the law of conjugal domicile is applied, and in the case of 
immoveables, it is the law of the place of their situation. Quebec private 
international law differs on this point because it does not make that 
distinction in the matter of matrimonial property regimes. Finally, it 
must be emphasized that the new Acts on division of property some
times subject family property to a particular rule where a problem of 
conflict of laws arises . 

2.2 The law proposed by the Civil Code Revision Office 

Article 21 of the Revision Office draft enunciates the factors that 
determine the Act applicable to the marriage contract. Article 26, for its 
part, determines the connecting factors relied upon to determine the law 
applicable to the legal matrimonial regime, and the solution offered by 
the Office is a little different from that of the current law. The second 
paragraph of Article 26 reads as follows: 

"26 . . . .  

The matrimonial regime of consorts married without a 
marriage contract is governed by the law of their common 
domicile at the time of the marriage or, in the absence of 
such a domicile, by that of their first domicile, or, in the 
absence of such a domicile, by the law of their common 
nationality, or, in the absence of one and the other, by the 
law of the place where the marriage was celebrated. 

2.3 Comparative law 

2.3 . 1  France 

In French law, it is the principle of party autonomy that prevails; the 
intention of the spouses must, therefore, be ascertained. In seeking to 
establish that intention, the conjugal domicile is a predominant indica
tion, although not the only one. 
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2.3.2 Belgium 

In the absence of a marriage contract, it is the nationality of the 
spouses that determines the applicable law to the matrimonial property 
regime. That rule has been challenged in recent years and there is a 
growing movement towards a more varied system. 

Where the spouses have signed a marriage contract, the national law 
of the parties is applie4 to capacity and to consent, whereas the law of 
the place of execution of the act is applied as to the form. Finally, the 
intention of the parties in the choice of the regime is respected.  

2.3 .3  England 

Where there is a marriage contract or settlement, it is the "proper 
law" , the law proper to the contract, that is applied to it. That law is 
determined by certain indications and particular weight is given to two 
factors : the place of solemnization of the marriage and the conjugal 
domicile. 

English law draws a distinction between moveable and immoveable 
property in the absence of a marriage contract; the law of conjugal 
domicile is applied to moveable property and that of the place of their 
situation to immoveable property. 

2.3.4 The Hague Convention 

The Convention does not contain any definition of matrimonial 
property regime; therefore, it does not give us any indication of the type 
of institution that could be defined as a matrimonial property regime. 

Article 3 deals with the case of spouses who have drawn up a marriage 
contract. The intention of the spouses as to the choice of their regime is 
respected. For its part, Article 4 enunciates the connecting factors which 
permit the law applicable to the legal matrimonial regime to be deter
mined: 

"Art. 4 

If the spouses, before marriage, have not designated the 
applicable law, their matrimonial property regime is gov
erned by the internal law of the State in which both spouses 
establish their first habitual residence after marriage!' 

The Convention, therefore, refuses to make the national law of the 
spouses the principal connecting factor. 
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3 .  Evaluation of the recommendations and possible solutions 

As to the problem of qualification, we agree with the direction taken 
by Mme Groffier who favours a flexible solution, leaving room for 
institutions unknown in Quebec. In effect, according to the latter, to 
evaluate common law regimes in terms of their formal or conceptual 
structures is to adopt a too restricted approach; it would be more 
adequate to appreciate them in taking into account their general objec
tive of protection, that is, in relation to their functional meaning, 
according to which it approximates the Quebec Civil Law definition of 
matrimonial property regime. (l> The Court of Appeal seems intent in 
following that direction (ref. Palmer v. Mulligan). 

In determining the law applicable to the matrimonial property re
gime, the rule of party autonomy must be kept as a general principle; 
that means, therefore, determining the connecting factors that may 
serve as indications of that intention. 

III Conflicts in the course of time 

1 .  Explanation of the concept and expose of the problem 

The problematic of conflicts in due course may be posed thus: where 
the law applicable to the matrimonial property regime is modified, do 
such modifications affect spouses who have changed domicile? In other 
words, " . . .  since, in Quebec, it is a matter of appreciating the matri
monial property regime of spouses subject to a foreign matrimonial 
property regime, pursuant to their matrimonial domicile, must the 
foreign law be applied in its former or new tenor ?"(4> Furthermore, must 
the transitional provisions accompanying the new legislation be ap
plied? 

These are important questions; they have come up at various times in 
our courts, particularly in the decisions we have already studied. 

2. The /ega/ expose 

2. 1 .  The current law in Quebec and in the Canadian common law 
provinces 

Even though the jurisprudence until recently has been quite contra
dictory, (s> the courts now tend to apply the new law. However, as a 
general rule, these modifications must have taken place prior to the 
change of domicile of the spouses. That is the position taken by the 
Court of Appeal in Palmer v. Mulligan. 
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Moreover, the majority of Quebec and Canadian doctrine adopts the 
principle of the application of the transitional provisions of the foreign 
law. Where the modifications to the regime have come about before the 
change of domicile of the spouses, the modifications and also the 
provisions of the transitional law attaching thereto will, therefore, be 
applied. 

2.2 The law proposed by the Civil Code Revision Office 

The Revision Office draft did not offer any solution on this point. 

2.3 Comparative law 

2.3 . 1  France 

France has adopted the adaptation principle, "that is to say, the one 
which consists in applying the foreign law in its new tenor while allowing 
for exceptions to cover exceptional circumstances".<6> (translation) 

2.3.2 Belgium 

By relying on one and the same principle, attempts are made to 
regulate conflicts in the course of time and transitional conflicts; usu
ally no modifications to the legal regime are applied following a change 
of domicile of the spouses . 

2.3.3 England 

Here the law that existed at the time of the marriage is favoured. But 
the position is variable and the courts sometimes accept the application 
of another law due to certain factors (ex. - an important change of 
circumstances in the marriage). 

2.3 .4 The Hague Convention 

The Hague Convention deals with the problems of transitional law 
only in terms of its appropriate application; Article 21 of the document 
deals with this. 

3 .  Evaluation of the proposals and the possible solutions 

"In order to avoid difficulties, it would be better to consider the rules 
of connecting factors of the forum designating the applicable substan
tive provisions of the foreign law such as they are at a given moment 
without taking subsequent changes into account!'<'> (translation) 

A fixed term must therefore be set, and beyond that, the modifica
tions made to the law of the regime will no longer affect the spouses. 
That term could be the date of change of domicile of the spouses. 
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IV Supplementary questions: mutability of the matrimonial 
property regime and transfer 

1 .  Mutability of the matrimonial regime 

This is a matter of determining if change of domicile of the spouses 
affects the legal matrimonial property regime, and the law applicable 
thereto. For instance, if spouses who were married in Ontario without a 
marriage contract and who are, therefore, subject to the legal regime of 
separation as to property, decide to take up residence in Quebec, shall 
their legal regime be changed to that of the partnership of acquests 
which governs couples married in Quebec without a marriage contract? 

Quebec jurisprudence is clearly on the side of immutability of the 
regime; it seems that, similarly, the jurisprudence of the other Canadian 
provinces favours the principle of immutability. However, it is possible 
to allow conventional modification (and not automatic) of the regime 
where the internal law of the domicile of the spouses authorizes such 
modification. In Quebec, the practice is to the effect that spouses who 
are resident in the province may make such modification without con
cern for the law applic.able to their matrimonial property regime. The 
draft Civil Code accepts that solution, as it specifies: 

"Art. 26 . . .  

Change of a matrimonial regime is governed by the law of 
the common domicile of the consorts at the time of the 
change or, in the absence of such a domicile, by the law 
which governs their regime!' 

It should be pointed out that the principle of immutability has long 
been considered as absolute in the European countries, but, today, an 
increasing number of exceptions are made to it. For instance, France 
now accepts the principle of controlled mutability. It is the law applica
ble to the matrimonial property regime which governs the question of 
mutability. 

The Hague Convention, for its part, maintains the principle of 
permanence of the connecting factor, saving exceptions (art . 7). 

2. Transfer 

This deals with the case where the rule of the private international law 
of the forum stipulates that it is the rule of foreign private international 
law that applies to the problem. 

This technique is sometimes employed in Quebec law, whereas it is 
totally unobserved in the common law provinces . For instance, the new 

384 



APPENDIX I 

legislation on division of property has banned that rule from the provi� 
sions of private international law (see, for example, section 13 of the 
Ontario law which excludes transfer). 

Certain other countries authorize it with or without restrictions 
[Germany (with restrictions), Belgium, Switzerland] ,  whereas others 
are completely opposed to it (Italy, Greece, Denmark, Sweden, United 
States). As to France, although the transfer principle is accepted in 
private international law, the jurisprudence has continued to refuse to 
apply it in the matter of matrimonial property regimes. The Hague 
Convention, for its part, in referring in Article 3 to the internal law of 
the country concerned, rejects the mechanism of transfer. 

This concept, not finding unanimity among the authors nor in juris
prudence, it would be preferable, perhaps, not to take it into account in 
uniform legislation. 

(1) It should be noted that the Ontario legislature was to enact a regime of division of 
property in December last. See An Act to revise the Family Law Reform Act. 

(2) See also the following judgment: Droit de lafami/le 124, J.E. 85-19. 

(3) Groffier, E., "Evolution recente du droit international prive de /ajamille", R. du B. ,  
Tome 44 ,  No. 3, May-June 1984. 
"That means, therefore, a certain adaptation . of the qualification 'matrimonial 
property regime' , of recourse to the equivalence of foreign institutions that differs 
from the qualification approach, propedy so-called!' (translation) 

(4) Castel, J. G., Droit internationa/prive quebecois, Butterworths, 1980. 

(5) For instance, in Zamkovetz v. Korneychuk, (1972) S.C. 855, the court decided in 
favour of the foreign law such as it stood at the time of the marriage, while in 
Proscheck v. Dame Prochazka, (1973) A.C. 410, the Appeal Court rejected the 
interpretation of the preceding judgment and decided in favour of the new law. 

(6) Groffier, E., Precis de droit international prive, Les Editions Yvon Blais Inc., 1982. 

(7) Castel, J.G., see supra note 4. 
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Do the Common Law Provinces legislation constitute a regime and if 
so, at what time does an interest arise under the Common Law Acts? 
(p . 2 of your paper) 

It is critically important to discover at what point of time (see also 
p. 4 of your paper) an interest vests or is acquired by a spouse under the 
Acts of the Common Law Provinces . Only if rights have been acquired 
prior to leaving Province 'W' to settle in Province "B" does a real 
conflict of laws issue arise. The time at which the interest arises in most 
Common Law Provinces (with the exception of British Columbia, 
whose legislation is differently worded) is the court order at the end of 
the case. Prior to that time, all a spouse has is a right to apply to the 
Court, not a right to equal division. See the Supreme Court of Canada 
decision in Re Maroukis (1984) S.C.R. 137 affirming 24 R.F.L. (2d) 113  
(Ont. C.A.). This point was not really addressed in Palmer v. Milligan. 
The explanation of the decisions in Re De Nichols; De Nichols v. Curlier 
(1900) A. C. 21 (H of L) and Re Groos is that in the former case rights 
had vested under the communite de biens prior to leaving France 
whereas in the later case the rights under the "legitima portio" had not 
vested prior to the spouses leaving the Netherlands. This is not to say 
that the law of some other jurisdiction may not be more suitable than 
the law of the forum but rather that the former should not feel obliged 
to give greater effect to a foreign rule than it was intended to have in its 
own jurisdiction. 

Contracting Out 

It is vital to understand that the Common Law Provinces legislation 
purports to divide shareable assets regardless of ownership. This ex
plains why the Ontario Court in Kerr v. Kerr (p . 2 of your paper) was 
able to get round the parties prior marriage contract which ostensibly 
only dealt with ownership and not the additional rights over and above 
ownership referred to by the Ontario Act. By way of explanation of 
Kerr, it should be emphasized that the approach enabled tpe Ontario 
Court to better protect a spouse who had signed away significant rights 
to which she would have been entitled under Quebec law. It was not 
intended as a deliberate attack on Quebec law. 

The Most Appropriate Connecting Factor 

It is suggested that the law of the last common habitual residence of 
the parties should be applied in cases in which a court is asked to deal 
with prior vested rights acquirecl in another jurisdiction. See for exam
ple N.B. s. 44(2), Nfld. s .  30(1), Nova Scotia s.  22(1), P.E .I.  s .  14(1) and 
Ontario Family Law Act ss. 15 and 58. Even where no prior vested rights 
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have been acq"\.}ired under the law of another jurisdiction, the forum 
under its own choice of law rules may well consider that some other 
jurisdiction such as that of the spouses' last common habitual residence 
provides a more appropriate choice of law rule than the internal law of 
the forum. That decision, however, is for the forum to make on the basis 
of its own policies. It should not feel obligated to mechanically apply 
another system of law. 

Such law should also determine whether the parties can specify 
another law as the proper law of the contract to govern a marriage 
contract or separation agreement. 

The law of the habitual residence avoids the artificiality of domicile, 
is more consistent with the Hague Conventions as well as providing 
probably the most suitable choice of law rule. 

It is recommended (p. 6 of your paper) that renvoi be excluded from 
any uniform legislation. 
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REPORT OF COMMITTEE ON UNIFORM 
MENTAL HEALTH ACT 

Since the progress report of the Committee at the last meeting of the 
Conference, the Committee has met in Yellowknife on October 7th and 
8th, 1985 and in Quebec City on January 27th and 28th, 1986. 

A draft Uniform Mental Health Act was produced and circulated to 
12 national interest groups at the end of March, 1986 for comment. 

The Committee met again on May 26th to 29th in Toronto and 
received oral representations. The response was one of keen interest and 
there was spirited comment. An extensively revised draft was agreed 
upon and distributed at the end of July to the interested groups, which 
now number fifteen. 

Further comments are being invited for another four-day meeting on 
November 24th to 27th, 1986. 

The Committee has encountered a great interest in the project. The 
field of mental health policy and legislation is an extremely hazardous 
one for a government . The make-up of the Committee and its usefulness 
for testing policy will greatly enhance the validity of a recommended 
Uniform Act for interested governments . That is why the Committee 
feels it is necessary to complete the consultation process. 

It is hoped to produce a final revision of the Bill in January for report 
to the Conference. 

In view of the current interest and of the urgency for action in some 
jurisdictions, the Committee expects to request the Executive to con
vene a special general meeting of the Conference in March, 1987 to 
consider and adopt a final version of a Uniform Mental Health Act. 

Arthur N.  Stone 
Chairman, Committee on 

Uniform Mental Health Act 
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RAPPORT DU CO MITE DE LA 
WI UNIFORME SUR LA SANTE MENTALE 

Depuis la remise de son rapport intedmaire, dans le cadre de la 
dernH�re Conference, le Co mite s' est reuni a Yellowknife, les 7 et 8 
octobre 1985 et a Quebec, les 27 et 28 janvier 1986. 

Le Comite a elabore un projet de Loi uniforme sur la sante mentale. 
A la fin du mois de mars 1986, i1 a transmis ce projet a 12 groupes 
d'interets nationaux, en les invitant a lui adresser leurs commentaires.  

Les membres du Comite se sont reunis de nouveau du 26 au 29 mai a 
Toronto, aux fins d'entendre des exposes oraux. Le projet a suscite un 
vif interet et a donne lieu a des commentaires animes. Le Comite a par la 
suite remanie considerablement le texte de son projet, et la nouvelle 
version du document a ete distribuee a 15 groupes d'interets a la fin de 
juillet. 

Le Comite a de nouveau sollicite des commentaires, qui devront lui 
etre presentes lors d'une reunion d'une duree de quatre jours, du 24 au 
27 novembre 1986. 

Le Comite note que le projet a souleve beaucoup d'interet .  Le do
maine des politiques et de la legislation en matiere de sante mentale est 
un terrain seme d'embuches pour les gouvernements. La composition 
du Comite et son utilite en ce qui a trait a la verification des politiques 
augmenteront sensiblement la validite d'une Loi uniforme recomman
dee, aux yeux des gouvernements interesses. C'est la raison pour la
quelle le Comite estime necessaire de mener a bonne fin le processus de 
consultation. 

Nous esperons produire une derniere version revisee du projet au 
mois de janvier et en faire rapport a la Conference. 

En raison de l'interet present du projet et du besoin qu'eprouvent 
certaines competences d'agir rapidement, le Comite s'attend a prier le 
Bureau de convoquer une assemblee generale extraordinaire de la Con
ference en mars 1987, dans le but d'etudier et d'adopter une version 
finale de la Loi uniforme sur Ia sante mentale. 

Le president du Comite, 
Arthur N. Stone 
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August 5, 1986 

TO: The President and Council, Canadian Bar Association 

AND TO: The President, Uniform Law Conference of Canada 

AND TO: The Chairperson, Uniform Law Section, ULCC 

Dear Colleagues, 
Report of Joint Uniform Personal Property Security 

Act 1982 Committee for the Year 1985-86 

I am submitting herewith in letter form the annual report of our 
Committee. 

The report is very short for a number of reasons . I was overseas on a 
sabbatical leave of absence during much of the period and did not 
return to Canada until the middle of June of this year. I consulted with 
the secretary of our Committee on my return and he was of the view, in 
which I concurred, that it would be best to postpone the next meeting of 
the Committee until the Ontario government had settled the final 
version of the revised Ontario Personal Property Security Act to be. 
presented to the Ontario legislature, and until the status of Bill 73 
introduced in Alberta last year has been clarified. 

A third, and perhaps the most important, reason for our inactivity 
during the past year is that the Canadian Bar Association did not make 
funds available to us to cover its share of secretarial and related expenses 
and to defray the travel expenses of the CBA nominees on the Commit
tee. I am also sorry to say that we have not received so far the CBA's 
official response to the annual report dated 22 July 1985 I submitted a 
year ago. 

It appears that the president of the Association misunderstood the 
status of our Committee and did not appreciate that it was a joint 
committee of the CBA and the ULCC. Because of this misunderstand
ing, I gather he exercised his prerogative to suspend the CBA's contribu
tion to the Committee's budget for the 1985-86 fiscal year. Since my 
return to Canada I hope I have succeeded in clarifying the position with 
Mr. Wells as well as with Bryan Williams, the president elect of the 
Association, and I have been assured that a budget will be made 
available for the 1986-87 operating year. 

I have also discussed the Committee's status with Mrs. Georgina 
Jackson, the chairperson of the Uniform Law Section of the ULCC. 
She advises me that the members of her Section attach great importance 
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to the work of the Joint Committee and to the desirability of striving for 
a high degree of harmonization among the existing and future personal 
property security legislation adopted by the provinces.  I think it is safe 
to say that the members of our Committee fully share these sentiments. 

Speaking for myself, I regret very much that the reports of our 
Committee, as well as the reports of our predecessor committee, have 
not received the attention and support they deserve by the Canadian Bar 
Association. Uniform legislation among the provinces is not achieved 
effortlessly. Long experience shows that it will only come about as the 
resij.lt of a strong commitment by the various constituencies and the 
conviction that uniformity in this branch of Canadian law is important 
for the fluency and simplification of commercial transactions. 

Yours very sincerely, 

Jacob S.  Ziegel, 
Chairman, 
Joint Uniform Personal Property 
Security Act 1982 Committee 
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RESOLUTION OF THE CANADIAN BAR ASSOCIATION ON 
CANADA'S PARTICIPATION IN CONVENTIONS ON PRIVATE 

INTERNATIONAL LAW 

WHEREAS the are a number of conventions on private international 
law that would, if Canada became a party to them, improve the environ
ment for conducting legal affairs with international elements; 

AND WHEREAS it is desirable that Canada become a party to those 
conventions; 

AND WHEREAS before ratifying conventions that do not contain 
an appropriate federal State clause, Canada attempts to obtain the 
consent of all provinces and territories and to ensure the taking of 
implementing action by them. 

BE IT RESOLVED THAT the Canadian Bar Association urge the 
federal, provincial and territorial governments - working together and 
through the Uniform Law Conference of Canada - to take the steps 
necessary to permit Canada to become a party to the following four 
Conventions: 

Convention on the Thking of Evidence Abroad in Civil 
and Commercial Matters (1970); 

Convention Abolishing the Requirement of Legalization 
for Foreign Public Documents (1961); 

Convention on Contracts for the International Sale of 
Goods (1980); 

Convention on the Law Applicable to Trusts and on their 
Recognition (1984). 
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RESOLUTION DE UASSOCIATION DU BARREAU CANADIEN 
SUR U ADHESION DU CANADA A DES 

CONVENTION DE DROIT INTERNATIONAL PRIVE 

ATTENDU QUE de nombreuses conventions existent en droit inter
national prive qui, si le Canada en faisait partie, amelioreraient le 
climat dans la conduite des affaires juridiques comportant des elements 
internationaux; et 

ATTENDU QU'il est desirable que le Canada fasse partie de ces 
conventions; et 

ATTENDU QU' avant de ratifier les conventions qui ne contiennent 
pas une condition propre a l'Etat federal, le Canada tente d' obtenir le 
consentement de toutes les provinces et territoires et tente d'assurer 
qu'elles les appliquent; 

QU'IL SOIT RESOLD QUE 1' Association du Barreau canadien 
exhorte les gouvernements federal, provinciaux et territoriaux, - travail
lant de concert et par le biais de la Conference canadienne pour l'unifor
mite du droit - a prendre les mesures necessaires pour permettre au 
Canada d'adherer aux quatre conventions suivantes: 

Convention sur I' obtention des preuves a 1' etranger en 
matieres civiles et commerciales (1970) 

Convention supprimant l'exigence de la legalisation des 
actes publics etrangers (1961) 

Convention sur la vente internationale de marchandises 
(1980) 

Convention relative a la loi applicable au "Trust" et a sa 
reconnaissance (1984) 
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TRUSTS IN THE CONFLICT OF LAWS 

INTRODUCTION 

On the recommendation of the New Brunswick Commissioners, the 
Uniform Law Section, at its annual meeting in 1985, agreed to consider 
the matter of a uniform Act to establish conflict of laws rules governing 
inter-provincial trust matters .  At the request of the Section, the New 
Brunswick Commissioners undertook to prepare a report for consider
ation at the annual meeting in 1986. 

The recommendation of the New Brunswick Commissioners was 
prompted by the Section's agreement "to prepare for 1986 a uniform Act 
to facilitate the implementation of the Trust Convention". Inasmuch as 
the adoption of the Convention will establish conflict of laws rules 
respecting trusts in the international sphere, it appeared entirely oppor
tune and appropriate that the uncertainty and confusion which charac
terize the inter-provincial situation should be dealt with in a similar 
manner. 

This report contains: 

(a) An analysis of the current Canadian law regarding conflicts rules 
in relation to trusts; 

(b) An analysis of the relevant provisions of the Trusts Convention; 

(c) An analysis of the law of trusts in Quebec; and 

(d) Recommendations for the adoption of the Trusts Convention 
and uniform conflict of laws rules applicable inter-provincially. 
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TRUSTS IN THE CONFLICT OF LAWS 

PART A 

Current situation in Canada 

Canada does not have a w-ell developed system of conflicts rules in 
relation to trusts .<tJ This situation mirrors to a large extent that which 
pertains in England but is in sharp contrast with that in the United 
States of America as reflected in the American Restatement of the Law, 
Second on the conflict of laws . (z) 

The paucity of jurisprudence in Canada and England is such that 
most of the complex aspects of the matter have been dealt with inade
quately, if at all. As a result, the current law is largely a matter of 
speculation and debate. Accordingly, this report does not pretend to 
describe that law in more than tentative terms . That that must be so , 
however, constitutes a strong argument in favour of the need for appro
priate legislative action. 

It would appear that the principal deficiencies in our law derive from 
the fact that it is not designed to accommodate the trust as a legal 
relationship or institution. Rather, for conflicts purposes at least, the 
trust has been viewed for the most part in terms of the instrument or act 
by which it is created and the nature of the property which it entails . As a 
result , the true nature of the trust as a continuing relationship between 
the trustee and the beneficiaries that may operate over a long period of 
time has tended to be played down or overlooked. Consequently, the 
conflicts rules are particularly deficient and non-accommodating in 
relation to trust administration. 

Framework for Analysis 

For the purpose of analysis it is convnient to categorize the various 
aspects of the subject-matter as follows :  

(i) formal validity; 

(ii) essential validity; 

(iii) administration; 

(iv) construction; 

(v) legal effect; and 

(vi) the variation of trusts . 
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In the analysis of Canadian law which follows an attempt is made to 
determine how those aspects are treated at present. Where appropriate, 
the corresponding American approach is indicated. 

(i) Formal Validity 

The formal validity of a trust has to do with the adequacy in law of 
the instrument or act by which the trust is created. Formal validity is 
required in order to give birth to the trust. Accordingly, a trust can fail to 
take effect for want of formal validity even though there is no deficiency 
in t}le would-be trust itself. 

(a) Testamentary trusts 

Insofar as testamentary trusts are concerned the formal validity 
depends on the validity of the will under the applicable law. Under the 
common law, the law applicable to the formal validity of a will depends 
on the nature of the property in which the interests are taken. Generally 
speaking, the lex rei sitae applies with respect to interests in immov
ables<�) while the law of the place where the testator was domiciled at the 
time of his death applies in relation to interests in movables .<4> 

The Uniform Law Conference of Canada has attempted to achieve 
both a broadening and uniformity in this area of conflict of laws 
beginning with the Uniform Wills Act of 1929. The conflict of laws 
provisions were amended in 1953 and 1966. The latter changes were 
intended to have the Uniform Wills Act conform with some of the 
provisions of the Hague Convention of 1961 and the Wills Act enacted 
in the United Kingdom in 1963 . While most of the provinces and 
territories have adopted either the 1929, 1953 or 1966 version of the 
Uniform Wills Act and thereby increased the choice of systems of 
applicable law, there is still a lack of uniformity among them insofar as 
the conflict of laws provisions are concerned. 

It has been suggested that the conflicts rules adopted by the Uniform 
Law Conference in 1966 are not yet adequate and that it would have 
been better to haye adopted the 1963 Act in toto. <s> It is remarkable, as 
well, that Part Ill of the Uniform Wills Act respecting International 
Wills has gained little acceptance in the provinces and territories. It 
would appear that widespread acceptance and use of the form of 
international will should be encouraged as a simple and effective means 
of eliminating conflict of laws problems regarding formal validity. 

(b) Inter vivos trusts 

The formal validity of an inter vivos trust depends on the appropri
ateness in law of the contract, deed or other instrument or act by which 
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the trust is created. Where the trust property consists of immovables the 
formalities required to effect the conveyance are governed by the lex 
situs .'6' 

Much more complex questions arise where the trust property consists 
in whole or in part of movables, whether tangible or intangible. It has 
been suggested that Canadian courts tend to favour the view that the 
validity of a transfer of a tangible movable should be governed by the 
law of the jurisdiction where the property is located at the time of the 
transfer. <7> It is acknowledged, however, that the matter is not without 
uncertainty. <s> 

The choice of law that is to govern the formal validity of the transfer 
of an intangible movable is no less complex and appears to be even more 
variable, depending on the nature of the type of intangible movable in 
question. The principle choices appear to be from among the lex situs, 
the lex loci actus, the proper law of the transaction by which the 
intangible was created and the proper law of the transaction by which 
the ownership of the intangible was transferred. 

In Dicey and Morris it is stated that an inter vivos trust of movables 
"will be formally valid if it complies with the formalities prescribed by 
either the proper law or by the law of the place of execution. The 
capacity of the settlor to create the trust is probably governed by the 
proper law, and so is his capacity to revoke the trust:'<9> 

While it may be desirable that the Conference seek to promote 
uniformity in Canada of the conflicts rules governing the formalities of 
property transfers, that objective is beyond the scope of this report. The 
matter of formal validity has been raised here principally for the pur
pose of drawing attention to the very important distinction between the 
formal validity of a trust and its essential validity. That having been 
done the matter of formal validity will not be pursued farther. 

(ii) Essential Validity 

Once it has been determined in accordance with the applicable law 
that the instrument or act by which the settlor intended to give birth to 
the trust is appropriate for that purpose, the next question is whether a 
live birth has resulted. This goes to the question of the essential validity 
of the trust as distinct from the trust instrument. 

Generally speaking, any issue which relates to the due constitution or 
enforceability of the trust, as opposed to its administration, is a matter 
of essential validity. Thus, for example, a trust may be improperly 
constituted because of uncertainty of intention; subject-matter or ob-
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jects. Though properly constituted, it may be unenforceable because it 
violates a rule of law. These are questions of validity which go to the very 
essence of the trust. 

Under which law is the essential validity to be determined? The 
traditional approach to answering this question is to consider it in terms 
of the trust being either inter vivos or testamentary and the trust 
property being either movable or immovable. That is the approach that 
is employed here for convenience and relative ease of presentation. 

(a) Trusts of Immovables 

The essential validity of a trust of an interest in an immovable, 
whether the trust be testamentary or inter vivos, is determined by the 
law that would be applied by the courts of the situs. oo> In most situations 
the court of the situs will apply its local law. However, the law of the 
place of administration may be permitted to govern where a trust of an 
immovable is created and the trustee is directed to sell the property and 
remit the proceeds to another jurisdiction to be held in trust there. <u> In 
such a case, the trust may be held to be valid under the law of the place 
of administration even though it would be invalid under the lex situs 
provided that it does not violate a strong public policy of the jurisdic
tion of the situs. 

The law governing the essential validity of a trust of immovables has 
been held applicable to the determination of such matters as: 
(a) whether the interest is to be treated as movable or immovable;02> 
(b) what estates can be created, as well as the incidents of these estates; 
(c) whether gifts to charities are valid; (d) whether the trust infringes 
the rules against perpetuities and accumulations; and (e) whether the 
trust contravenes the statutes of mortmain. 

(b) Trusts of Movables 

( 1) Testamentary Trusts 

According to the American Restatement the essential validity of a 
testamentary trust of movables is determined by the local law of the 
state designated by the testator provided that this state has a substantial 
relation to the trust and provided, as well, that it is not contrary to the 
strong public policy of the state of the testator's domicile at death. If 
there is no such effective designation, then the applicable law is that of 
the state of the testator's domicile at death, except that the local law of 
the state where the trust is to be administered will be applied if applica
tion of this law is necessary to sustain the validity of the trust. <13> 
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Dicey and Morris, on the other hand, express the view that there is no 
English authority for the proposition that a testator can select the law 
which is to govern the validity of the trust. <14' They are of the opinion 
that as a general rule the essential validity of a testamentary trust of 
movables is governed by the law of the testator's domicile at the time of 
his death.05' That being said, however, they acknowledge that certain 
questions in relation to the validity of such a trust, for example, whether 
it infringes the rules against accumulations and perpetuities, may be 
governed by its proper law, usually th� law of the place of administra
tion.<16> That may, however, come down to a matter of characterization 
as to whether such rules relate to the essential validity or administration. 

The current Canadian law in this regard is uncertain. Castel regards 
the American rules as both desirable and practical as "they recognize 
that a trust which may often consist of a group of movables situated in 
different jurisdictions at the time of its creation, must be treated as a 
unit. The same law applies to all the movables included in the trust. 
Another advantage is that it is not necessary to determine the situs of 
each of the movables involved!'<17' If, indeed, the testator is free to 
choose the applicable law, Castel questions whether in Canada such a 
choice would be subject to the proviso that the state so chosen must have 
a substantial relation to the trust. Proceeding by way of analogy with the 
law governing the right of contracting parties to select the law applicable 
to their contract, the suggestion is that such a proviso might not be 
imposed. <Is) 

The only relevant decision of the Supreme Court of Canada is that in 
Jewish National Fund v. National Trust Fund. 09) The facts are summa
rized in the headnote as follows : 

A testator domiciled in British Columbia left his residu
ary estate (which was to be converted into money) to his 
executor and trustee on trust to pay it to the Jewish National 
Fund Inc. of New Yorl\ to be used by the fund as a separate 
trust for the purchase of land in Palestine, United States or 
any British Dominion and the establishment therein of Jew
ish colonies. The receipt of the money by the fund to the 
executor and trustee was to release it from any further re
sponsibility. It was held below that this was not an outright 
gift to the fund but a trust, and that as such it failed under 
the rule against perpetuities in force in British Columbia 
since it was not a valid charitable trust. It was argued on 
appeal that the trust was to be administered in New York and 
that its law should apply and under that law the trust was 
valid. <20> 
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It is to be noted that under the law of the testator's domicile, British 
Columbia, the trust did not qualify as charitable and, therefore, was 
invalid as violating the rule against perpetuities. Under the law of New 
York where the trustees were resident the trust was valid.  While accept
ing that the law of the testator's domicile generally derermines the 
essential validity of a trust of movables, the majority of judges were 
prepared to acknowledge that the law of the place of administration 
may control in some circumstances. In this case, however, the place of 
administration was not necessarily New York, the place of the trustees' 
residence. The place of administration could be anywhere that the 
trustees were authorized by the trust to purchase land. Speaking for the 
majority, Cartwright J. said: 

It seems to me that a trust of movables, void under the law 
of the testator's domicile and under that of many other 
countries in which the trustees are authorized to carry it out, 
cannot be rendered valid by the circumstances that the trust
ees are permitted, but not required to carry it out in a 
country in which it would be regarded as valid. To hold 
otherwise would, in my opinion, be an extension of the 
exception to the general rule, that the essential validity of a 
gift of movables is to be determined by the law of the 
testator's domicile . . . (21> 

The minority judgment drew the important distinction between the 
will and the trust as regards the applicable law. There is reflected therein 
a genuine attempt to determine and make applicable as the "proper law 
of the trust" the law of the jurisdiction with which the trust had its 
closest connection. In the view of Judson, J. : 

The British Columbia executorship has ended. The resi
due is to be turned over to New York trustees upon clearly 
defined trusts which are recognized as valid by the law of 
that State. At that moment it becomes a New York trust to be 
administered there according to the law of the State. What 
difficulties of administration, if any, may be encountered 
outside the boundaries of that State are of no further con
cern to the Court of the domicile. The testator has directed 
the delivery of the residue to trustees in a foreign jurisdiction 
where the trust is valid. The administration of the trust from 
then on is controlled by the laws of a jurisdiction which 
recognizes its validity. (2l> 

The view of the minority has much to commend it. More will be said 
of it later in this report when the matter of an appropriate regime of 
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conflicts rules is discussed. In the meantime, it should be noted that the 
Jewish National Fund case would probably have been decided differ
ently in the United States even if all of the residuary estate had consisted 
of land located in the testator's place of domicile. According to the 
American Restatement, when a trust of land is created, either by will or 
inter vivos, and the trustee is directed to sell the land and remit the 
proceeds to another state to be there held in trust, the trust is valid if 
valid at the place of administration even though it would be invalid 
under the local law of the situs, provided that it does not violate a strong 
public policy of the state of the situs. 

In American jurisprudence rules against perpetuities and �ccumula
tions are not regarded as involving strong public policy. 

(2) Inter Vivos Trusts 

The American Restatement provides in Section 270, that the essential 
validity of an inter vivos trust of movables is governed by the local law of 
the state designated by the settlor for such purpose. Such designation, 
however, is subject to the provisos that the state so designated has a 
substantial relation to the trust and that the application of its law does 
not violate a strong public policy of the state with which, as to the 
matter at issue, the trust has its most significant relationship. If there is 
no such effective designation then the essential validity is determined 
under the local law of the state with which, as to the matter at issue, the 
trust has its most significant relationship. 

Essentially the same analysis is presented in Dicey and Morris where 
it is stated that: 

Although there is no express English decision to this 
effect, there can be no doubt that the settlor could select the 
proper law, at any rate if the trust has a substantial connec
tion with the chosen law. But if there is a strong public policy 
in the system of law with which the trust has its closest and 
most real connection, it seems doubtful whether the settlor 
would be allowed to evade it by selecting some other law. An 
English court would presumably not allow a settlor creating 
an essentially English trust to evade the English rule against 
perpetuities by selecting as the proper law of the trust the law 
of some foreign country where the rule does not apply. In the 
absence of such an express or implied selection, the court 
will weigh all the relevant factors and will endeavour to 
ascertain the system of law with which the trust has its 
closest and most real connection, just as it does when ascer
taining the proper law of a contract. <ll) 
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It is interesting to note that the authors use the rule against perpetu
ities as an example of a strong public policy that cannot be evaded by a 
settlor in selecting the proper law. No authority is cited in support of 
that example. It is difficult to imagine it as a valid example today. In any 
event, it is probable that their statement of the law is a fair representa
tion of the law in Canada at the present time. Castel, however, questions 
whether in Canada it is necessary that the state selected by the settlor 
have a substantial relation to the trust. <24> He is influenced in this view by 
the development of the law regarding the right of contracting parties to 
select the proper law of their contract. 

In practice, a settlor is unlikely to choose a law with which the trust is 
"totally unconnected,. He may well wish, however, to choose a law such 
as that of the place of administration which might not be that with 
which the trust has its "most real and substantial connection". As long 
as this can be done without attempting to evade the strong public policy 
of the system of law with which the transaction has its most real and 
substantial connection it should be legally valid. Although the decision 
of the Supreme Court of Canada in the Jewish National Fund involved 
a testamentary trust and may have been unduly influenced by the nature 
of the trust instrument, one must wonder whether it reflects a cast of 
mind that would militate against a conflicts rule which rests so heavily 
on the recognition of the trust as a legal entity. Hopefully not. 

Once the trust is created, its proper law continues to govern its 
validity. The only ways in which the proper law can be changed are by a 
power reserved in the trust instrument, by an agreement by the benefi
ciaries to change it or by a court order made pursuant to applicable 
variation of trusts legislation. <2s> 

(iii) Administration 

The creation of a trust involves a continuing relationship between the 
trustee and the beneficiaries with respect to the trust estate, and a court 
may be called upon to determine questions which arise in its administra
tion. 

The administration of a trust, as distinct from its validity, 
interpretation and effect, is envisaged as comprising such 
questions as the powers and duties of the trustees; their 
liability for breach of trust, their right to indemnity from the 
beneficiaries or to contribution from their cotrustees; their 
right to remuneration; the question what is income and what 
is capital; the question what are proper trustee investments; 
the question who can appoint a new trustee, and what 
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persons may be so appointed; and the power of the court to 
frame a scheme for a charitable trust, or to direct an applica
tion of charitable funds cy-pres . On many of these matters, 
English and Commonwealth authority is entirely lacking. 
All that can be done, therefore, is to call attention to a few 
matters that have been the subject of express decision. (26> 

According to Dicey and Morris, questions of administration are 
governed by the law of the place of administration. (27> The place of 
administration is likely to be the place where the trustees reside or carry 
on business, especially if the trustee is a trust corporation. (28> As is noted 
by Castel, however, the few Canadian decisions that have been reported 
"are not all in favour of the law of the place of administration . . .  ".(29> 
For example, in Harris Investments Ltd. v. Smith(Jo) the question of 
whether the trustee of an inter vivos trust had committed a breach of 
trust was not determined in accordance with the law of Oregon where 
the trust was administered but under the law of British Columbia with 
which the trust had its most substantial connection. 

On the other hand, in Re Nan ton Estate3n the Manitoba court applied 
Manitoba law to a testamentary trust of a testator domiciled in Ontario 
where the trust company was in Manitoba and the trust was being 
administered there. The question for the court was whether the English 
1860 statutory power of maintenance of infants applied in Manitoba 
and could be exercised for the benefit of beneficiaries of the trust. The 
court characterized the matter as one of administration and held that 
the law of the place of administration was the applicable law. In doing 
so, Williams C.J.K.B. followed the reasoning of Falconbridge that: 

It wquld seem that whatever be the nature of the trust res 
and whatever be the law governing the creation of the trust, 
the law governing the administration should, as a general 
rule, be the lex rei sitae, including whatever effect that law 
gives to the expressed or implied intention of the testator. 
This law would also be the lex fori as regards the control 
which a court of the situs may exercise over the administra
tion.(32> 

In each of the foregoing cases the court was seeking the law of the 
situs or seat of the trust as the law applicable to questions of administra
tion. In one case it settled on the place of administration while in the 
other it did not. The decision of the Supreme Court of Canada in the 
Jewish National Fund cannot be looked to for clear guidance in the 
matter. The minority there would have allowed the law of the intended 
place of administration to determine the essential validity of the trust. 
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"The administration of the trust from then on is controlled by the laws 
of a jurisdiction which recognizes its validity".<33> While the majority 
held that the trust failed ab initio, some insight into their view of the 
nature and relevance of the place of administration can be gathered 
from the following statement of Cartwright J. : 

I agree with the submission of counsel for the next of kin 
that in the circumstances of this case "the place of adminis
tration" of the trust would be the country in which the lands 
were purchased and managed and that the place of residence 
of the trustees would be irrelevant. <34> 

With respect, the "place of residence" of the trustees could have been 
held, consistent with authority and desirable policy, to be relevant both 
as to the essential validity of the trust and its subsequent administra
tion. As stated in Dicey and Morris: 

There is no doubt that English courts have jurisdiction to 
administer a trust even if part of the trust property consists 
of foreign land. And although English authority is scanty, it 
does not seem reasonable that the lex situs should necessar
ily govern questions of administration as opposed to ques
tions of validity. <35> 

According to the American Restatement, the administration of a 
trust of an interest in land is determined by the law that would be applied 
by the courts of the situs as long as the land remains subject to the 
trust. <36> The courts of the situs would usually apply their own local law 
to determine issues of administration. But if the testator or settlor 
provides that the local law of some other state shall be applied to govern 
the administration of the trust, or certain issues of administration, the 
courts of the situs would apply the designated law as to issues which can 
be controlled by the terms of the trust. <37> 

The administration of a trust of interests in movables is governed as 
to matters which can be controlled by the terms of the trust by the local 
law of the state designated by the testator or settlor to govern the 
administration of the trust. <38> If there is no such designation, the appli
cable law of a testamentary trust is the local law of the state of the 
testator's domicile at death, unless the trust is to be administered in 
some other state, in which the local law of the latter state will govern. <39> 
In the absence· of a designation by a settlor the administration of an 
inter vivos trust is governed by the local law of the state to which the 
administration of the trust is most substantially related. <40> 

As a general principle it is considered desirable that a trust should be 
treated as a unit, and, to this end, that the trust as to all of the movables 
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included therein should be governed by a single law. The administration 
of a trust of movables, therefore, should be governed by a single law, 
and different rules should not be applied to some of the movables 
included in the trust and not applied to others.  This rule is applicable to 
all types of movables no matter where they are situated at the time of the 
creation of the trust. (41> To the same end, the courts of the situs of land 
may hold the law of another jurisdiction applies to a trust of such land 
especially if the trust includes property other than land. (42> 

(iv) Construction 

The manner in which a trust instrument is to be construed can entail 
choice of law considerations where foreign elements are involved. For 
this purpose, questions of construction must be distinguished from 
questions of interpretation. That distinction is drawn in the American 
Restatement as follows:(43> 

Interpretation. The forum will first examine the trust 
instrument in order to ascertain the intention of the settlor 
or testator. It will consider the ordinary meaning of the 
words used, the context in which they appear in the instru
ment, and the circumstances under which the instrument 
was drafted. It will consider whether the instrument was 
drafted by the settlor himself or whether it was prepared for 
him, and whether he was probably using the language of his 
domicile or of the place of execution or of the place in which 
the trust was to be administered. Resort may be had to any 
other properly admissible evidence which casts light on the 
actual intention of the settlor or testator. The question to be 
determined is one of fact rather than one of law. The forum 
will apply its own rules in determining the admissibility of 
evidence, and it will use its own judgment in drawing conclu
sions from the evidence. This process is called interpreta
tion. 

Construction. If it is found impossible to ascertain from 
the evidence the settlor's or testator's intention, something 
in the nature of a presumption must be indulged in to fill out 
what would otherwise be a gap in the instrument. The 
purpose is to carry out what was probably his intention, or 
what probably would have been his intention if he had 
foreseen the matter in dispute. This process is called con
struction. States often have differing rules of construction. 
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According to the American Restatement the general rule with respect 
to the construction of an instrument creating a trust of movables is that 
it is construed in accordance with the rules of construction of the state 
designated for this purpose in the instrument. In the absence of such a 
designation the applicable rules of construction depend on the nature of 
the subject-matter. As to matters pertaining to administration, the 
applicable rules of construction are those of the local law of the state 
whlch governs administration of the trust. For other matters the appli
cable rules of construction are those of the state which the settlor or 
testator would probably have desired to be applicable.<44> In the latter 
respect the choice will normally be between the rules of construction of 
the state of the testator's or settlor's domicile and those of the place of 
administration. <45> 

The choice of the settlor or testator is not confined to states having a 
connection with the trust since construction is a process for giving 
meaning to an instrument in areas where the intentions of the party 
would have been followed if they had been made clear. Such choice may 
be express or implied.<46> 

As regards the construction of instruments creating trusts of immov
ables the general rule is that the applicable rules are those of the state 
designated for that purpose in the instrument. In the absence of such a 
designation the instrument is construed in accordance with the rules of 
construction that would be applied by the courts of the situs. <47J 

Where no designation has been made in the instrument the question 
is whether the courts of the situs would apply the rules of construction 
prevailing in the state of the situs or would apply the rules of another 
state such as the state of the domicile of the settlor or testator. This may 
depend upon whether the question of construction relates to matters 
pertaining to administration of the trust or to other matters. In the case 
of a trust of land the place of administration is the situs of the land 
unless the land is to be sold and the proceeds remitted to another state. 
As to these matters, it is fair to assume that the settlor or testator 
intended that the rules of construction of the state of the situs should be 
applicable. <48> 

It is of interest to note that the Uniform Wills Act contains two 
provisions which recognize the law of the place where �he testator was 
domiciled at the time of making a will as relevant to its construction. 
Sections 41 and 42 provide as follows: 

41 . A change of domicile of the testator occurring after a 
will is made does not render it invalid as regards the manner 
and formalities of its making or alter its construction. 
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42. Nothing in this Part precludes a resort to the law of 
the place where the testator was domiciled at the time of 
making a will in aid of its construction as regards an interest 
in land or an interest in movables. 

(v) Legal Effect 

The common law developed certain rules concerning the legal effect 
to be given to language used in instruments of conveyance or wills . 
Those rules were held to be ·applicable regardless of the intention of the 
grantor or testator. Indeed, in some cases the rules were intended to 
prevent the grantor's or testator's intention from being fulfilled. The 
Rule in Shelley's Case and the Doctrine of Worthier Title are of such a 
nature. The common law rules respecting the legal effect to be given 
words of limitation or the failure to use such required words also 
operated regardless of the grantor's obvious intention. 

Such rules are neither rules of interpretation nor rules of construc
tion. Consequently, they must be treated separately for conflicts pur
poses . To the extent that such rules may continue to exist the applicable 
law is the local law of the situs of the land.<49> 

(vi) The Variation of Trusts 

As was noted earlier, once a trust is created the proper law continues 
to govern its validity. The only ways in which the proper law can be 
changed are by a power reserved in the trust instrument, by an agree
ment by the beneficiaries to change it or by a court order made pursuant 
to applicable variation of trusts legislation. What law determines the 
existence of such a power and its scope? Does the same law determine 
the scope of an order that may be made under variation of trusts 
legislation? 

It is Castel's view that the variation or revocation of a trust is related 
to its validity.<so> That being so , the law applicable to the variation of 
trusts would be that which governs essential validity. Should, however, a 
court exercise its authority under variation of trusts legislation if the law 
of the forum is not the law applicable to the essential validity of the 
trust? 

As indicated in Dicey and Morris, the jurisdiction of English courts 
to approve an arrangement varying or revoking a trust under the Varia
tion of Trusts Act 1958 is not confined to English trusts; but if there are 
substantial foreign elements in the case it will not be exercised except in a 
proper case. <SI> Thus the courts of England have made orders approving 
the variations of trusts governed by foreign law. This has been criticized 
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by a number of writers who are of the opinion that such legislation 
should be limited in its application to trJ.Ists governed by the law of the 
forum. <52> In Waters' view:<53> 

There is much to be said for the introduction into this 
legislation in Canada of a conflict of laws provision restrict
ing the court's jurisdiction to those trusts whose proper law 
is the law of the forum. 

The contrary view is expressed by Castel who thinks that the jurisdic
tion of the courts should be as wide as possible provided that in 
approving the variation or revocation of the trust, they verify whether 
the variation is possible under the applicable foreign law. (54> 

When one considers that in exercising its authority under legislation 
such as the Uniform Variation of Trusts Act the court is acting for 
incompetent and unascertained beneficiaries, and is approving on their 
behalf arrangements which they could approve for their own benefit if 
they were ascertained and legally competent, it would seem reasonable 
that the authority of the court should be no more limited that that of a 
group of competent beneficiaries acting together. If under the proper 
law of the trust the latter could approve an arrangement on their own 
behalf then there should be no objection in law to the court being able to 
do the same on behalf of those who cannot so act. On the other hand, if 
the proposed arrangement would be contrary to the applicable foreign 
law then it would be inappropriate and mischievous, if not futile, for 
either the beneficiaries or the court to approve it. 

PART B 

Trusts Convention 

The Fifteenth Session of the Conference on Private International 
Law was held at The Hague from October 8th to 20th, 1984. It resulted 
in the adoption of the Convention on the Law Applicable to Trusts and 
on their Recognition (hereinafter referred to as the "Trusts Conven
tion"), <55> the full text of which is reproduced in a Schedule to this report. 

The object of the Convention is set forth in its preamble as follows: 

The States signatory to the present Convention, 

Considering that the trust, as developed in courts of 
equity in common law jurisdictions and adopted with some 
modifications in other jurisdictions, is a unique legal insti
tution, 
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Desiring to establish common provisions on the law appli

cable to trusts and to deal with the most important issues 
concerning the recognition of trusts, 

Have resolved to conclude a Convention to this effect, 
and have agreed upon the following provisions -

There then follow five chapters dealing with: Scope, Applicable Law, 
Recognition, General Clauses and Final Clauses, respectively. For the 
purpose of this report, particular attention is given to Chapter II -
Applicable Law, with much less space devoted to the other chapters. 

(i) Chapter I - Scope 

The Convention applies only to trusts that are created voluntarily and 
evidenced in writing. (Article 2) There is provision, however, by which a 
Contracting State may declare that the provisions of the Convention 
will be extended to trusts declared by judicial decisions. (Article 20) 

To fall within the scope of the Convention a legal relationship must 
have the following characteristics -

(a) the assets constitute a separate fund and are not a part 
of the trustee's own estate; 

(b) title to the trust assets stands in the name of the 
trustee or in the name of another person on behalf of the 
trustee; 

(c) the trustee has the power and the duty in respect of 
which he is accountable, to manage, employ or dispose of 
the assets in accordance with the terms of the trust and the 
special duties imposed upon him by law. 

This description is intended to encompass common law trusts as well 
as legal relationships in non-common law jurisdictions such as the 
Quebec fiducie. 

Article 4 provides as follows: 

The Convention does not apply to preliminary issues 
relating to the validity of wills or of other acts by virtue of 
which assets are transferred to the trustee. 

This Article draws the very important distinction between the trust as 
a legal relationship or institution and the act by whic� the trust is 
created. The latter, which has to do with the formal validity of a trust 
rather than its essential validity, is not the subject-matter of the Conven
tion. The Convention becomes applicable only when a legal relation
ship bearing the characteristics listed above is created. 
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The essential distinction that is reflected in Article 4 has not been 
drawn clearly in Anglo-Canadian conflicts law. The result has been a 
great deal of uncertainty and confusion. This important matter must be 
addressed in any attempt to establish conflicts rules on an inter-provin
cial basis. 

(ii) Chapter II - Applicable Law 

Article 6 

A trust shall be governed by the law chosen by the settlor. 
The choice must be express or be implied in the terms of the 
instrument creating or the writing evidencing the trust, in
terpreted, if necessary, in the light of the circumstances of 
the case. 

Where the law chosen under the previous paragraph does 
not provide for trusts or the category of trust involved, the 
choice shall not be effective and the law specified in Article 7 
shall apply. 

This Article recognizes the primary right of the settlor to select the 
law that is to govern his trust. He may do so either expressly or 
impliedly. In this connection, it is important to note the effect of Article 
17 by which the term "law" is defined as meaning "the rules of law in 
force in a State other than its rules of conflict of laws". In effect, the 
choice under Article 6 is of the substantive law and not the conflict rules 
of the chosen jurisdiction. If, however, the settlor expressly chooses 
both the substantive law as well as the conflicts rules of a jurisdiction as 
the applicable law, it is expect�d that the choice will be given effect. 

If the settlor chooses a jurisdiction of which the substantive law 
makes no provision for his type of trust or fails to select, the applicable 
law will be determined in accordance with Article 7 .  

Article 7 

Where no applicable law has been chosen, a trust shall be 
governed by the law with which it is most closely connected. 

In ascertaining the law with which a trust is most closely 
connected reference shall be made in particular to -

a) the place of administration of the trust designated by 
the settlor; 

b) the situs of the assets of the trust; 

c) the place of the residence or business of the trustee; 
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d) the objects of the trust and the places where they are to 
be fulfilled . 

The four connecting factors listed in a to d are considered as having 
"particular" significance in determining the law with which the trust is 
most closely connected and, therefore, the applicable law. This is not an 
exhaustive list and a judge would not be precluded from taking other 
relevant factors into account. Although it is considered that there is an 
"implicit hierarchy" in the order in which the four particularly signifi
cant factors are listed, the text does not preclude a judge from taking all 
of the faCtors into account at the same time. 

Article 8 

The law specified by Article 6 or 7 shall govern the validity 
of the trust, its construction, its effects, and the administra
tion of the trust. In particular that law shall govern -

a) the appointment, resignation and removal of trustees, 
the capacity to act as a trustee, and the devolution of the 
office of trustee; 

b) the rights and duties of trustees among themselves; 

c) the right of trustees to delegate in whole or in part the 
discharge of their duties or the exercise of their powers; 

d) the power of trustees to administer or to dispose of 
trust assets, to create security interests in the trust assets, or 
to acquire new assets; 

e) the powers of investment of trustees; 

f) restrictions upon the duration of the trust, and upon 
the power to accumulate the income of the trust; 

g) the relationships between the trustees and the benefi
ciaries including the personal liability of the trustees to the 
beneficiaries; 

h) the variation or termination of the trust; 

i) the distribution of the trust assets; 

j) the duty of trustees to account for their administra
tion. 

This enumeration of matters that are subject to the law chosen by the 
settlor or to the law with which the trust is most closely connected, is not 
intended to be exhaustive. It does serve the very useful purpose of 
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identifying the types of questions and problems that arise most com
monly in relation to legal relationships described in Article 2.  It is 
intended particulary for the edification of non-trust jurisdictions. 

The law specified by Article 6 or 7 will not always be a single law since 
a severable aspect of the trust may be subjected to a different law. Article 
9 sets out the most common example of a severable aspect to which it 
may be appropriate to apply a different law than governs the trust's 
validity. The law of the place where the trust is to be administered may 
be of particular significance in that regard. 

Article 9 

In applying this Chapter a severable aspect of the trust, 
particularly matters of administration, may be governed by 
a different law. 

Article 10 recognizes that over the lifetime of a trust it may be 
appropriate or necessary that the law that was initially applicable to the 
trust, or a severable aspect thereof, be replaced by anther law. The 
question as to whether and under what conditions a change of the 
applicable law is possible is to be determined by the law governing the 
validity of the trust when created. 

Article 10 is also relevant to change of applicable law brought about 
by a change in the connecting factors that are to be taken into account in 
applying Article 7 .  

Article 10  

The law applicable to the validity of  the trust shall deter
mine whether that law or the law governing a severable 
aspect of the trust may be replaced by another law. 

If it should happen that the applicable law as determined in accord
ance with Chapter II does not make provision for the type of trust in 
question, then by virtue of Article 5 the Convention is not applicable. 

(iii) Chapter III - Recognition 

Article 11 

A trust created in accordance with the law specified by the 
preceding Chapter shall be recognized as a trust. Such recog
nition shall imply, as a minimum that the trust property 
constitutes a separate fund, that the trustee may sue and be 
sued in his capacity as trustee, and that he may appear or act 
in this capacity before a notary or any person acting in an 
official capacity. 
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In so far as the law applicable to the trust requires or 
provides, such recognition shall imply, in particular -

a) that personal creditors of the trustee shall have no 
recourse against the trust assets; 

b) that the trust assets shall not form part of the trustee's 
estate upon his insolvency or bankruptcy; 

c) that the trust assets shall not form part of the matrimo
nial property of the trustee or his spouse nor part of the 
trustee's estate upon his death; 

d) that the trust assets may be recovered when the trustee, 
in breach of trust, has mingled trust assets with his own 
property or has alienated trust assets . However, the rights 
and obligations of any third party holder of the assets shall 
remain subject to the law determined by the choice of law 
rules of the forum. 

This Article identifies the principal legal consequences that should 
flow from the recognition of a legal relationship as a trust. It is intended 
to be instructive and to introduce a significant degree of certainty into 
the way in which the Convention is applied and enforced, particularly in 
non-trust jurisdictions. 

Article 12 

Where the trustee desires to register assets, movable or 
immovable, or documents of title to them, he shall be enti
tled, in so far as this is not prohibited by or inconsistent with 
the law of the State where registration is sought, to do so in 
his capacity as trustee or in such other way that the existence 
of the trust is disclosed. 

Recognition of a trust does not obligate a State to permit the trustee 
to register the trust assets in such a manner as to disclose the existence of 
the trust. The internal law of the State need not provide for such 
registration. 

Article 13  

No State shall be  bound to  recognize a trust the significant 
elements of which, except for the choice of the applicable 
law, the place of administration and the habitual residence 
of the trustee, are more closely connected with States which 
do not have the institution of the trust or the category of 
trust involved. 

414 



APPENDIX M 

Although Article 6 establishes the right of the settlor to choose the 
applicable law, a State is not bound to give effect to such choice if the 
objective elements of the trust, other than the place of administration 
and the habitual residence of the trustee, are most closely connected 
with States in which such a trust does not exist. This is regarded 
primarily as an escape clause in favour of States which, do not have 
trusts . "The clause will be used above all by judges who think that the 
situation has been improperly removed from under the application of 
their laws!'<56> 

Article 14 

The Convention shall not prevent the application of rules 
of law more favourable to the recognition of trusts. 

The purpose of the Convention is to facilitate the recognition of 
trusts. It is not intended to prevent States from recognizing trusts that 
are not covered by the Convention. This is reflected in Article 14. 
Accordingly, the adoption of the Convention by a State does not prevent 
that State from recognizing types of trusts that fall outside the scope of 
the Convention. This may be especially significant as among common 
law jurisdictions. 

(iv) Chapter IV- General Clauses 

Article 15  

The Convention does not prevent the application of  pro
visions of the law designated by the conflict rules of the 
forum, in so far as those provisions cannot be derogated 
from by voluntary act, relating in particular to the following 
matters -

a) the protection of minors and incapable parties; 

b) the personal and proprietary effects of marriage; 

c) succession rights, testate and intestate, especially the 
indefeasible shares of spouses and relatives; 

d) the transfer of title to property and security interests in 
property; 

e) the protection of creditors in matters of insolvency; 

f) the protection, in other respects, of third parties acting 
in good faith. 
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If recognition of a trust is prevented by application of the 
preceding paragraph, the court shall try to give effect to the 
objects of the trust by other means. 

The recognition of a trust and the identification of the applicable law 
will not ensure that the trust will be giyen effect in all of its aspects in 
accordance with that law. Where the provisions of a trust are incompati
ble with the mandatory rules of law designated by the conflicts rules of 
the forum the latter are to prevail. In such a case, however, the court is to 
seek other means of giving effect to the objects of the trust. 

Article 16 

The Convention does not prevent the application of those 
provisions of the law of the forum which must be applied 
even to international situations, irrespective of rules of con
flict of laws . 

If another State has a sufficiently close connection with a 
case then, in exceptional circumstances, effect may also be 
given to rules of that State which have the same character as 
mentioned in the preceding paragraph. Any Contracting 
State may, by way of reservation, declare that it will not 
apply the second paragraph of this article. 

This Article is intended to recognize and give supremacy to the so
called 'laws of immediate application' of the forum. Among the laws 
that fall into this category are those designed to protect a country's 
cultural heritage, public health and vital economic interests.  Currency 
exchange regulations may be so considered. <s7> The forum's laws of 
immediate application will override the other provisions of the Conven
tion. 

Similar precedence may be given to the laws of immediate application 
of a third State having a sufficiently close connection with the trust. 
However, a Contracting State may remove that discretion from its courts 
by means of an appropriate reservation. 

Article 18  

The provisions of the Convention may be disregarded 
when their application would be manifestly incompatible 
with public policy (ordre public) . 

This Article sets forth the public policy provision which appears 
customarily in Hague Conventions. It ensures that the recognition of a 
trust will not result in contravention of the public policy of the forum. 

416 



APPENDIX M 

Article 19 

Nothing in the Convention shall prejudice the powers of 
States in fiscal matters . 

This Article provides assurance to Contracting States that the recog
nition of trusts will not result in the evasion of taxes. This was seen as 
essential in order to encourage ratification of the Convention. 

Article 23 

For the purpose of identifying the law applicable under 
the Convention, where a State comprises several territorial 
units each of which has its own rules of law in respect of 
trusts, any reference to the law of that State is to be con
strued as referring to the law in force in the territorial unit in 
question. 

Article 24 

A State within which different territorial units have their 
own rules of law in respect of trusts is not bound to apply the 
Convention to conflicts solely between the laws of such 
units. 

These provisions are intended to accommodate States such as Canada 
comprised of several legislative jurisdictions. For purposes of the Con
vention each such jurisdicition will be treated as a State. The law of such 
a jurisdicition may be the applicable law of the settlor's choice or by 
application of Article 7 .  

Although it is open to the provinces and territories to apply the 
Convention to conflicts among themselves, that result does not flow 
from the adoption of the Convention, per se. 

A related provision, the federal States clause, appears as Article 29. It 
permits a State such as Canada to declare that the Convention shall 
extend to those of its territorial units as wish to have it apply. Those 
provinces and territories that wish to adopt the Convention must enact 
appropriate legislation. 

PART C 

The Trust in Quebec<58> 

(i) yYpes of Trusts 

Several articles of the Civil Code of the Province of Quebec make 
provision for the creation of legal relationships that resemble common 
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law trusts. Article 869 permits a testator to name legatees as "merely 
fiduciary or simply trustees for charitable or other lawful purposes 
within the limits permitted by law". The law thus recognizes a type of 
testamentary charitable trust as well as a testamentary trust for other 
lawful purposes. 

Article 964 which is included in the chapter entitled "Of Substitu
tions" permits a legatee to be charged as a "mere trustee" as opposed to 
the ordinary status of a legatee under a substitution as an institute. 
Whereas an institute is entitled to enjoyment of the property which he 
administers, a legatee who is a mere trustee has no such right of 
enjoyment. His duty is "to administer the property and to employ it or 
deliver it over in accordance with the will, even though the terms used 
appear really to give him the quality of a proprietor subject to delivery 
over . . .  ". 

Chapter IVA entitled "Of Trusts" was enacted originally in 1879 as 
An Act respecting Trusts.<s9> In 1888 these provisions were incorporated 
into the Civil Code as articles 98la to 98ln. They make provision for 
creation of the type of fiduciary relationship that is known commonly 
as the "fiducie". Article 981a provides as follows: 

All persons capable of disposing freely of their property 
may convey property, movable or immovable, to trustees by 
gift or will, for the benefit of any persons in whose favour 
they can validly make gifts or legacies . 

The remainder of the articles deal with such matters as the trustes 
claim to possession of the trust property, the exercise of trustee powers, 
the trustee's duty of care, the duties on termination of the trust, the 
nature of the trustee's liability, the removal and replacement of trustees 
and renumeration of trustees . In general, these articles provide rules of 
administration, accounting and procedure that resemble those applying 
to common law trusts. That is not to say, however, that the fiducie is in 
the nature of a common law trust even within the limits of use imposed 
by the Code. 

Professor Caron has made the following instructive observations in 
relation to the fiducie:<60> 

There has been considerable comment on the legal impli
cations of this trust. The courts have said on many occasions 
that while the Quebec trust could perhaps operate like the 
common law trust, it is by no means to be interpreted or 
governed by the rules and precedents of the common law. 
The words used by the legislature in 1879 may have created a 
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mechanism called the "trust" and an institution that oper
ates as a trust, but they have not defined the legal nature of 
this method of transferring property. 

Trusts have been widely used in practice, and few difficul
ties have been experienced in the ordinary course of drafting 
gifts and wills in which they are contained. The courts have 
found little difficulty in determining that the application of 
those provisions was to be restricted to the situations speci
fied in the Civil Code, and have not allowed them to serve as 
a base for developing such institutions as the declaration of 
trust, or a unit trust for investment purposes (even as an 
outgrowth of a "family" trust). 

Among the many questions that have never been taken to 
court are the possibilities of the constituant of the trust 
(hereinafter called the "trustor") being a trustee, of a bene
ficiary serving as a trustee, and of the premature termina
tion or variation of the trust. In fact, some believe that it is 
preferable not to enter into litigation over the law of trusts, 
for fear that the courts may crystallize some aspect of the 
practice that has so far remained flexible. However, it is 
inevitable that from time to time such questions are litigated 
and the result shows that there is no prevailing unanimity on 
the nature of the trust in Quebec. 

One of the key elements of the Quebec trust which remains largely 
shrouded in mystery is the nature of the ownership which it entails .  The 
Supreme Court of Canada in Royal Trust Co. v. 1Ucker6'> shed some

· 

light on the matter in holding that the ownership of the trust property is 
in the trustees during the lifetime of the trust. Dr. Waters has explained 
the ruling in this way:<62> 

In summary, the explanation appears to amount to this; 
the trustees acquire a limited ownership which stems from, 
or co-exists with, their powers of disposition and of varia
tion of the trust property. It is limited by the fact that they do 
not have the power of enjoyment nor have they any discre
tion as to how they will deal with the property save what is 
conferred upon them by the instrument or the Code. The 
beneficiaries cannot be said to have the ownership because 
an income beneficiary has no property right in the capital, 
and when a capital beneficiary acquires it the trust termi
nates thereupon. Moreover, the beneficiaries' right to enjoy
ment is subject to the power of the trustees to dispose of the 

419 



UNIFORM LAW CONFERENCE OF CANADA 

title to the trust property and generally to vary trust invest
ments. 

For purposes of the Convention the term "trust" has been defined in · sufficiently general terms to encompass the Quebec trust. It is a legal 
relationship whereby assets are placed under the control of a trustee for 
the benefit of a beneficiary or for a specified purpose. (Article 2) The 
trust property constitutes a separate fund, the trustee may sue and be 
sued in his capacity as trustee, and he may appear or act in this capacity 
before a notary or any person acting in an official capacity. (Article 11) 

It remains , however, that certain types of trusts which exist in the 
common law jurisdictions are not provided for under Quebec law. 
Excluded are trusts created by contract rather than gift, trusts created by 
declaration and trusts arising by operation of law. And trusts under the 
Civil Code cannot be used for commercial purposes. Adoption of the 
Convention by Quebec would not force the recognition in that jurisdic
tion of such trusts if they are most closely connected with Quebec. 
(Article 13) 

(ii) Proposed Reform 

It seems probable, however, that some of the types of trusts that are 
currently excluded from Quebec law will be included in the foreseeable 
future. In 1977 the Civil Code Revision Office recommended that the 
scope of application of trusts be considerably broadened. The principal 
reason was that the "limited use permitted of trusts in existing law is 
very frustrating, especially in business circles". <63> The broadening pro
posed by the Revision Office would have been restricted to express trusts 
and would not have introduced into Quebec law the English theory of 
trusts by operation of law. <64> 

Proposed reforms were presented to the Parliament of Quebec in Bill 
20 in 1984. <6s> Under these amendments to the Code, which range beyond 
those proposed by the Revision Office, a trust could be created by will, 
by gratuitous contract or by onerous contract.<66> The latter is a very 
significant addition as it would permit the creation of a variety of 
business trusts that are not available at present. <67> They also provide for 
resulting trusts in certain circumstances .<68> If enacted, these provisions 
will reduce very considerably the scope of application of Article 13 of 
the Convention regarding the choice of Quebec law to govern a trust. · 

(iii) Conflicts Rules 

The Civil Code and Code of Civil Procedure do not contain any 
conflicts rules relating specifically to trusts . Nor has that matter been 
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developed significantly by the courts . <691 As a result, there is  considerable 
uncertainty as to the applicable rules. Accordingly, there would appear 
to be a strong argument in favour of appropriate legislative action. 
Indeed, the need may be even more urgent in Quebec than elsewhere in 
Canada. 

In the absence of conflicts rules relating specifically to trusts, and 
recognizing that the trust is a "deed" for purposes of the Civil Code, 
one must have recourse to the general conflicts rules set forth in Articles 
6, 7 and 8 of the Civil Code to determine the rules that may be applicable 
to trusts . 

The principle of autonomy in the choice of law is well established in 
the law of Quebec. Article 8 of the Civil Code provides as follows: 

8. Deeds are construed according to the laws of the country 
where they were passed, unless there is some law to the 
contrary, or the parties have agreed otherwise or by the 
nature of the deed or from other circumstances, it appears 
that the intention of the parties was to be governed by the 
law of another place; in any of which cases, effect is given to 
such law, or such intention express or presumed. 

This provision has been held to be applicable to the whole range of 
contracts and deeds,<70> including a holograph will in the case of Ross v. 
Ross. <71> Accordingly, the settlor may choose the law applicable to the 
trust and to different aspects thereof. While pre-eminence is given to the 
law of the place where the "deed is passed" , the choice of law of the 
parties is given effect "unless there is some law to the contrary". The 
latter proviso is such that the application of Article 8 is "subject to the 
force of some prohibitive law or of public policy". <72> Thus, the choice of 
law cannot be applied if it violates the public policy of Quebec. 

Article 6 provides that the law of Quebec is applicable whenever the 
question involved relates to public policy. Other Articles employ the 
expression "public order and (or) good morals".<73l Taken as a whole, 
these provisions have the effect of rendering acts and contracts contrary 
to public policy if contrary to public order or good morals . 

The court of the forum is master of what is consonant 
with public policy, and of what is public policy, in its juris
diction. No one can come to that court and demand a right 
though originated abroad, which offends its conception of 
public policy in terms of what is the general interest, the 
public bearing of an act or contract, public order, good 
morals, essential justice. Our public policy may be so strin-
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gent as definitely to prevent recognition of the right, it may, 
on the contrary, concede lack of interest to prevent recogni
tion. Articles 6 and 13 merely state this principle:  that the 
application of foreign law, or the enforcing of a foreign
acquired right, is subject to a reservation in favour of the 
public policy of Quebec. <74> 

Adoption of the Trusts Convention by Quebec would not require any 
alteration, compromise or relaxation of that principle since it is clearly 
recognized and protected by the provisions of the Convention relating to 
public policy and mandatory rules . 

It was noted that the Convention deals with the troublesome doctrine 
of renvoi by defining "law" as meaning "the rules of law in force in a 
State other than its rules of conflict of laws". (Article 17) This might be 
considered as being contrary to the law of Quebec in light of the decision 
of the Supreme Court of Canada in Ross v. Ross where the doctrine of 
partial or single renvoi was applied. Because of the manner in which the 
court construed Article 7 of the Civil Code it has been suggested that "it 
is difficult to say that in Canada the 'law of the country' always means 
the whole law of that country including its conflict of laws rules and that 
when there is a reference back to the law of the forum, the court will 
accept it and apply its own law".<75> In other words, there is no necessary 
conflict between Article 17 of the Convention and the law of Quebec. In 
any event, if the application of the doctrine of renvoi should, in a 
particular case, be more favourable to the recognition of a trust such 
application would be in accordance with Article 14 of the Convention. 

It would appear, therefore, that the provisions of the Trusts Conven
tion are in accordance with the principles and rules of private interna
tional law of Quebec and, therefore, that its adoption in that 
jurisdiction, with the safeguards provided with respect to recognition, 
would not require any significant alteration, compromise or relaxation 
of those principles or rules. 

PART D 

Recommended Legislative Action 

In the field of trusts, the most important objective or 
policy is the fulfillment of the justified expectations of the 
creator of the trust in the disposal of the trust property. 
Thus, conflict of laws rules should attempt to carry out this 
objective or policy by giving preeminence to the intention of 
the creator of the trust, subject perhaps to the strong public 
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policy of the state or province whose interest in the object of 
the trust should be recognized. <76> 

It is submitted that this is an entirely appropriate statement of the 
general principle to be pursued by the Uniform Law Conference and the 
country's legislators with vigor. It seems clear that the objective is 
unlikely to be attained for many years without legislative action. The 
need for such action exists in both the international and inter-provincial 
spheres. 

In the intermitional sphere the appropriate vehicle has appeared in 
the form of the nusts Convention. One of the principal architects of the 
Convention, Professor D.  W.M. Waters, has made the following obser
vations with respect to its object:<''> 

The trust concept, as it is known to common law jurisdic
tions, is unknown to many other jurisdictions in the world. 
This creates difficulties for settlors, trustees and beneficia
ries of common law jurisdicitions, where trusts have interna
tional operations or connections. Especially has this proved 
to be so in jurisdictions like those of western Europe, whose 
legal systems are of the civil (or Roman) law tradition. 
Common law trusts often have connections with these civil 
law jurisdictions, because of investments or beneficiaries 
there. 

The Convention seeks to relieve the consequent problems 
through the introduction of internationally accepted basic 
conflict of law rules for trusts . It also stipulates a common 
approach to the consequences of the recognition of trusts, 
and the circumstances in which recognition may be de
clined. <'8> 

Professor Waters has identified several advantages that would accrue 
to the provinces and territories of Canada from adoption of the Con
vention. 

1 .  Its adoption does not imply any changes to provincial or territo
rial statutory law, or any major changes to existing case law. It 
emphasizes the law of closest connection, rather than exclusive 
reference to the situs of trust property, or the domicile of the 
settlor. 

2. It introduces much more predictability in the operation: 

(a) of Canadian-drawn trusts with one or more trustees and/ or 
beneficiaries resident outside Canada, and/ or assets outside 
Canada; and 
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(b) of trusts drawn by Canadians living outside Canada, leav
ing assets in Canada or abroad to persons resident in Canada, or 
to persons living in non-trust jurisdictions . 

3 .  It supplies Canadian adopting jurisdictions - at the interna
tional level - with internationally agreed basic conflict of law 
rules concerning trusts. At the moment it is questionable 
whether in Canada there are any such rules, certainly so far as 
inter vivos trusts are concerned. Moreover, these Hague rules -
autonomy of the settlor, and the 'proper law of trust' (Dicey and 
Morris, The Conflict of Laws, lOth ed. ,  1980) - are modern 
rules which recognise the distinct character of the trust, as 
opposed to the instrument of its creation. 

4.  It confirms for the Canadian adopting jurisdictions the validity 
of the familiar provision in Canadian trust instruments which 
confers power upon the trustees, or some other person, to 
change at discretion the law governing the validity of the trust 
and its provisions. 

5 .  It sets aside the precedent created by the traditional and hesitant 
majority judgment in Jewish National Fund v. Royal Trust Co. , 
[1965] S.C.R. 784 in favour of a clear 'proper law of the trust' 
rule. The Court divided 3 to 2, and critics regarded the minority 
judgement as considerably better reasoned. 

6 .  It facilitates the adoption between Canadian provincial and 
territorial jurisdictions of these same Hague conflict rules, as 
the basis of a short, uniform intra-provincial/territorial con
flicts code so far as trusts are concerned. 

7 .  I t  encourages an increasingly better climate of  co-operation 
between trust and non-trust jurisdictions as the years pass and 
experience in recognition lengthens.  

One might add that adoption of the Convention would also open up 
to our courts the wealth of jurisprudence that has been built up in the 
United States . That appears to have little influence on the development 
of our law to date. 

While adoption of the Convention should constitute a major step 
forward in resolving the principal problems that exist in relation to 
trusts in the international sphere, it would leave unaddressed many of 
the same problems that are encounter inter-provincially. To allow such a 
situation to develop and to persist would be unfortunate, unjustifiable 
and illogical. In order to forestall such an occurrence, it is recom
mended that the Conference take the initiative in developing a set of 
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conflicts rules based on those of the Convention to be recommended for 
adoption by the provinces and territories to govern trust matters among 
themselves. It is suggested that the following matters be given consider
ation for that purpose. 

(i) Scope 

(a) 'I)rpes of Trusts 

As with the Convention, the uniform rules must extend to both 
common law trusts and comparable devices under Quebec law. The 
terms of Articles 2 and 1 1  of the Convention are relevant for that 
purpose. 

The Convention applies only to trusts created voluntarily by a person 
and evidenced in writing. There may be some question as to whether the 
Convention applies to resulting trusts . Such a trust arises out of the 
voluntary act of a settlor and gives effect to his implied, as opposed to 
his expressed, intention. Since Article 3 does not state that the trust 
must be created "expressly" but only that it be created "voluntarily" , it 
is not apparent that resulting trusts are excluded. There would seem to 
be no valid reason for excluding resulting trusts from the application of 
the proposed uniform rules . The common law jurisdictions in Canada, 
at least, have sufficient familiarity with the circumstances under which 
such trusts arise and their consequences in law to be able to accommo
date them under conflicts rules. 

The following types of trusts are clearly excluded from the operation 
of the Convention: 

(1) trusts created by declaration or delivery of property to a trustee 
without the execution of an instrument or other written evi
dence; 

(2) judicial trusts, unless included by a declaration under Article 
20; and 

(3) statutory trusts. 

For purposes of the proposed uniform rules there would seem to be 
no substantial reasons for excluding trusts validly created by declaration 
or delivery simply because written evidence of the trust may be absent. 
If the existence and terms of such a trust can be proved without written 
evidence, its absence should be immaterial. 

The decision to exclude judicial trusts from the Convention was taken 
primarily to meet concern expressed by non-trust jurisdictions. To some 
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extent such concern represents fear of the unknown, that is, uncertainty 
as to the implications of recognizing such trusts. There appears to have 
been particular con vern that such recognition would amount to recogni
tion of foreign judgments without the normal controls and guarantees 
with respect to legitimacy and enforceability. The hope and expectation 
is that the trust jurisdictions will extend the Convention to judicial 
trusts by appropriate declarations under Article 20.<79> If that comes to 
pass then in time the non-trust jurisdictions will probably be encour
aged to follow their lead, their fears having been allayed. 

In the meantime, the concerns which prevented judicial trusts from 
being included in the Convention should not apply among the provinces 
and territories of Canada. If considered appropriate, the kinds of 
safeguards that are provided in legislation concerning the recognition 
and enforcement of foreign judgements could be adopted or made 
applicable to judicial decisions creating trusts. Once the "formal valid
ity" of such a trust is established there is no substantial reason why the 
trust should not be treated like any other validly created trust. As long as 
the relationship exhibits the characteristic of a trust as set forth in the 
rules, it should be subject to those rules . If the relationship results from 
a judicial decision then the objective factors would have to be applied to 
determine the applicable law, there being no choice of law by a settlor. 

The exclusion from the Convention of trusts imposed by statute again 
represents a resopnse to concerns, particularly of non-trust jurisdic
tions , about the implications of the recognition of such trusts. The 
recognition and enforcement of trusts imposed by foreign states raised 
problems for some jurisdictions especially in the context of a Conven
tion centered on the protection of the intentions of individuals who 
want to create trusts . It should be noted, however, that the Convention 
does not prevent a Contracting State from recognizing such trusts. 
Article 14 expressly recognizes the right of a Contracting State to apply 
"rules of law more favourable to the recognition of trusts". 

There appears to be no substantial reason why statutory trusts should 
be excluded from the proposed uniform rules. The fact that the instru
ment of creation is a "foreign" statute rather than a will or deed should 
not be sufficient reason for refusing to recognize a trust, as long as it has 
the required characteristics prescribed by the rules. The courts of a 
province or territory should have the authority to determine whether a 
trust imposed by statute in another province or territory is enforceable 
in the forum. One would presume that it would be unless the enacting 
province or territory exceeded its jurisdiction or the policy which the 
trust represents is in conflict with a strong public policy of the forum. 
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As in the case of judicial trusts the objective factors would have to be 
relied upon to determine the applicable law. 

In summaryt it is recommended that the proposed uniform rules be 
given wide scope. A trust of whatever kind and however created can 
have inter-provincial aspects . As long as adequate safeguards are pro
vided to protect the legitimate interest of jurisdictions having an associ
ation with the trustt recognition should not be a matter of serious 
concern. 

(b) 'JYpes of Issues 

The Convention does not apply to preliminary issues relating to the 
validity of wills or of other acts by which trusts are created. (Article 4) 
The law designated by the Convention applies only to the trust itself, 
and not to the validity of the act by which the transfer of assets is carried 
out. That act is governed entirely by the law to which the conflicts rules 
of the forum submit it. If it is determined that the transfer is invalid 
under the applicable law, the matter is closed. 

It is recommended that the same appproach be taken to the applica
tion of the proposed uniform rules. The question of formal validity of 
the instrument or act of creation should be left to be determined under 
existing conflicts rules. Since it is not really a "trust question" its non
inclusion in the proposed rules would help to emphasize the status of the 
trust as a legal relationship and serve to eliminate the confusion in law 
that has resulted from a too close identification of the trust with the 
trust instrument. 

(ii) Applicable Law 

The conflicts rules established by the Convention are significantly 
superior to those which are thought to apply in Canada at present. They 
are entirely appropriate for use in the inter-provincial sphere. It is 
recommended that they form the basis of the proposed uniform rules . 

This would provide the provinces and territories with a set of rules 
under which the creator of a trust would be free to choose the applicable 
law. Failing such choice the applicable law would be determined objec
tively as the law with which the trust is most closely connected. 

The Convention in Article 7 notes four factors that are considered to 
be of particular significance in making the objective determination. 
Those factors should be utilized in the uniform rules because they help 
to emphasize the importance of viewing the trust as an ongoing relation
ship requiring continuing administration. While more factors might be 
added to the list, it is not necessary to do so as long as it is open to the 
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courts to apply such additional or other factors as they consider appro
priate. Furthermore, to highlight such other factors as "domicile" as 
being of particular significance might tend to remove the spotlight from 
the central matter of administration. 

Article 8 identifies four aspects of a trust for which applicable law 
may be chosen or determined. These are: validity of the trust, its 
construction, its effects and the administration of the trust. Arguably, 
only two of these, validity and administration, need to be so identified 
since the law applicable to construction or legal effects, in the absence 
of settlor's choice, should depend on whether the issue relates to vali�ity 
or administration. 

That Article also sets forth a non-exhaustive list of the questions that 
may arise for decision under the appropriate applicable law. It is a 
device that has been used in other Hague Conventions and serves, in this 
case, principally to educate non-trust jurisdictions . Such a list would be 
of limited utility in the proposed uniform rules unless the further step is 
taken of characterizing each question as a matter of validity or adminis
tration. Legislated characterization might seem appealing because of 
the greater degree of certainty that it would introduce into this area of 
law. On balance, however, it would probably not be advisable to do so . 

Most of the questions that arise are not difficult to characterize. Where 
a question entails elements of both validity and administration it may be 
better to leave the choice to the courts, with the clear directive that the 
rules are to be applied as far as possible to uphold the validity of a trust 
and to give effect to the settlor's intention. For example, because of the 
various approaches that different jurisdictions take to the matter of 
perpetuities, it is quite possible for a trust to be invalid under the law 
governing validity and valid under the law governing administration. 
Given a legitimate choice a court might be able to uphold the trust. Such 
a choice would not be possible, however, if, by statute, the question were 
characterized. 

Which law governs the matter of characterization? In other words, 
which law is applicable to determining whether a question is one of 
validity or administration? The Convention does not address this mat
ter except, perhaps, by implication. By analogy with Article 10 it would 
seem that the question should be determined in accordance with the law 
applicable to the validity of the trust. This would appear to be consistent 
with English law but contrary to the American view. Consideration 
should be given to clarifying this matter in the proposed rules . 

One of the major advantages of allowing the creator of the trust to 
choose the applicable law lies in the fact that he is likely to choose only 
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one law, thus enabling the trust to be treated as a unit. It should be made 
clear, however, that severable aspects of a trust may be governed by 
different laws either chosen subjectively or determined objectively. 
Where, for example, the trust entails assets in more than one jurisdic
tion with each to be administered for the benefit of different beneficia
ries, the settlor may wish to have the law of the situs or residence of the 
beneficiaries govern in each case. In effect, there may be several trusts in 
one. It should be possible for each to be governed by a different law as 
though each had been separately created. 

Similarly, it should be possible for different aspects of a trust to be 
governed by different laws, at the choice of the settlor or by application 
of the objective connecting factors where the settlor has not made a 
choice. For example, essential validity may be determined under the law 
of the situs while the administration of the trust may be governed by the 
law of the trustee's residence.  

Article 10 provides that the law applicable to the validity of the trust 
shall determine whether that law or the law governing a severable aspect 
of the trust may be replaced by another law. This constitutes a recogni
tion of the power to change the applicable law during the lifetime of a 
trust. Canada urged the inclusion of such a provision because of the 
common practice of including in Canadian trust documents a power in 
the trustee to change both the validity law and the administration law. It 
would be an appropriate provision for inclusion in the proposed uni
form rules. 

Should the applicable law include the conflicts rules of that jurisdic
tion? The answer provided by the Convention is "No". The law desig
nated by the Convention is always the substantive law, to the exclusion 
of rules of conflict of laws. The consideration of conflicts rules is 
obviously excluded where the applicable law is determined using the 
objective connecting factors. But what if the settlor chooses to have the 
conflicts rules included in the applicable law? It is expected that the 
choice would be given effect especially if that would serve to uphold the 
validity of the trust. The matter, however, is not without doubt. 

It is recommended that the choice available to a settlor under the 
proposed uniform rules be limited to the internal law of the chosen 
jurisdiction. To do otherwise would introduce a complicating factor 
without serving any obvious substantial purpose. The adoption of 
uniform conflicts rules in all of the provinces and territories should 
resolve any outstanding question in that regard in any event. 
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(iii) Conflicts Rules and Public Policy 

The provinces and territories should be assured that the adoption of 
the proposed uniform· rules would not result in the recognition and 
enforcement of trusts contrary to the mandatory rules or public policy 
of the forum or of the systems of law with which the trust has its closest 
connection. While it is desirable that the settlor should have freedom of 
choice of applicable law it does not follow that that freedom is to be 
unrestricted. 

An analogy can be drawn with the application of conflicts rules in 
relation to contracts . In Vita Food Products Inc. v. Unus Shipping Co. 
Ltd. <so) Lord Wright expressed the opinion that, in principle, it is not 
essential that the applicable law chosen by the contracting parties have 
any connection with the contract. <st> He went on to say:<82> 

But where the English rule that intention is the test ap
plies, and where there. is an express statement by the parties 
of their intention to select the law of the contract, it is 
difficult to see what qualifications are possible, provided the 
intention expressed is bona fide and legal, and provided 
there is no reason for avoiding the choice on the ground of 
public policy. 

In Castel's opinion the courts of the forum may refuse to apply the 
law chosen by the parties on the ground that it infringes the forum's 
stringent public policy or because the parties could not have achieved 
the desired result under the system of law applicable when ascertained 
objectively. The parties must not attempt to evade the mandatory 
provisions of the system of law with which the contract has its closest 
and most real connection.  He states:<83> 

To conclude, it appears that in Canada the parties are free 
to select any system of law applicable to their contract even if 
it is totally unconnected with the transaction apart from the 
choice of law clause. Their choice is not restricted to the 
system of law of any of the jurisdictions with which the 
transaction is factually connected. The only limitation 
placed on the parties' choice is that the parties cannot avoid 
the mandatory provisions of the system of law with wJ:Iich 
the transaction has its most real and substantial connection. 
This is what is meant by 'bona fide and legal. 

It is recommended that the proposed uniform rules provide that the 
settlor's choice of law need not be given effect to where to do so would 
be contrary to the strong public policy of the forum or the mandatory 
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rules of the system of law with which the trust, or the aspect thereof in 
question, is most closely connected. 

(iv) Relationship to Quebec law 

The Private International Law Committee (the "Committee'') of the 
Civil Code Revision Office has recommended extensive revision and 
codification of Quebec law with a view to establishing "a body of 
private international law rules which is as complete as possible". <84> 

Since the Second World War, thousands of people have 
settled in Quebec while retaining ties abroad. The increas
ingly important human and commercial relationships, both 
national and international, which Quebec maintains with 
her neighbours, give rise to a multitude of legal problems 
which require rapid and definitive solution. The develop
ment of international trade, upon which the future of our 
country largely depends, requires rules of private interna
tional law which, while clear and precise, must be flexible 
enough to allow new and fresh solutions when necessary. (as> 

The committe has proposed a set of rules which reflect the traditions 
of Quebec, the economic and social interests involved, as well as efforts 
towards world-wide unification of private international law. A number 
of the proposed rules are based on texts adopted by The Hague Confer
ence. This is designed to promote uniformity internationally. In the 
inter-provincial sphere the Committee has also been concerned with 
encouraging uniformity. To that end a number of the proposed rules 
reflect solutions adopted in other provinces. <86> 

While the Committe did not perceive a need to propose special rules 
relating to trusts, it would appear that the uniform rules proposed in 
this report would be consistent with the Committee's philosophy of 
providing Quebec with as complete a body of private international law 
rules as possible and of promoting uniformity of coflicts rules by 
appropriate legislative action. It would appear, as well, that conflicts 
rules proposed in this report would be consistent with the relevant rules 
proposed by the Committee. 

Article 21 of the Committee's proposals confirms the principle 
whereby the parties are free to select the law applicable to judicial acts of 
an international character. <87> In the absence of express designation, the 
judge would apply the law of the State which, considering the nature of 
the act and the surrounding circumstances, is most appropriate to it . 
While abandoning the pre-eminence which the current Article 8 of the 
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Civil Code gives to the law of the place where thae act is passed, the 
Committee recognizes that that place may play an important role in 
determining the applicable law. <88> 

Article 5 of the Committee's proposals affirms the principle respect
ing public order which is well established in Quebec law, <89> particularly 
in the second paragraph of Article 6 of the Civil Code. This would be 
reflected, as well, in the uniform rules proposed in this report. 

Article 6 of the Committee's proposals recognizes the application in 
Quebec of the rule fraus omnia corrumpit.<90> The fraud in question 
relates to the connecting factor. Where the parties are able to modify the 
circumstances that constitute the connecting factor and do so with a 
view to evading the mandatory provisions or prohibitions ofthe internal 
law of the forum, Quebec judges would be authorized by the proposed 
provision to ignore the change of connecting factor which would call for 
the application of the foreign law or confer jurisdiction on a foreign 
court, and would apply Quebec law. It is based on a principle that is 
contained in the present Article 135 of the Civil Code whose scope it 
enlarges. It would constitute a further safeguard in relation to the 
recognition and enforcement of trusts. 

The Committee recommended that the principle of renvoi be rejected 
since, in practice, it does not coordinate the various conflict rules. In the 
Committee's view, <91> 

No logical solution exists to the problem of renvoi.  A 
choice must be made bearing in mind the aim to be achieved, 
which is to provide litigants with rules that are clear, precise 
and easy to apply. For this reason, it was decided to propose 
that, in all cases where a Quebec judge must apply a foreign 
law, he must apply it to the exclusion of the foreign private 
international law rules. 

This proposal is consistent with the provisions of the Trusts Conven
tion and with the uniform rules proposed in this report. 

It would appear, therefore, that the uniform rules proposed in this 
report are compatible and consistent with the current and prospective 
private international law rules of Quebec and that their adoption in that 
jurisdiction would promote the policies espoused by the Private Inter
national Law Committee of the Civil Code Revision Office. 
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LES TRUSTS ET LE CONFLIT DE WIS 

INTRODUCTION 

Conformement a une recommandation des Commissaires du Nou
veau-Brunswick, la Section d'uniformisation des lois a decide, a son 
assemblee annuelle de 1985, d'examiner la question d'une loi uniforme 
etablissant des regles de conflit de lois sur les trusts au palier inter
provincial. A la demande de la Section, les Commissaires du Nouveau
Brunswick ont entrepris de preparer un rapport pour le soumettre a 
l'assemblee generale de 1986. 

Cette recommandation des Commissaires du Nouveau-Brunswick se 
conformait a la resolution de la Section "de preparer, pour 1986, une loi 
uniforme pour faciliter !'application de la Convention relative a Ia loi 
applicable au trust et a sa reconnaissance" (appelee ci-dessous "Con
vention sur les trusts). Dans la mesure oil 1' adoption de la Convention 
etablira des regles de conflit de lois sur les trusts au palier international, 
i1 a semble parfaitement opportun et approprie de traiter d'une manH:re 
similaire !'incertitude et la confusion qui regnent au palier inter-provin
cial. 

Le present rapport contient : 

(a) Une analyse du droit canadien actuel sur les regles de conflits 
relatifs aux trusts; 

(b) Une analyse des dispositions de la Convention relative a la loi 
applicable au trust et a sa reconnaissance; 

(c) Une analyse du droit sur les fiducies du Quebec; et 

(d) Des recommandations pour I' adoption de la Convention sur les 
trusts et pour des regles uniformes de conflit de lois applicables au 
palier inter-provincial . 
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Les trusts et le conflit de lois 

PARTIE A 
La situation actuelle au Canada 

Le Canada n' a pas un systeme elabore de regles de conflit de lois sur 
les trusts. o> Cette situation reflete dans une large mesure celle qui existe 
en Angleterre, mais contraste vivement avec celle qui existe aux Etats
Unis d'  Amerique, telle qu'elle apparait dans !'American Restatement 
of the Law, Second sur le conflit de lois. <2> 

La pauvrete la jurisprudence au Canada et en Angleterre est telle que 
la plupart des aspects de ce sujet complexe ont ete traites d'une maniere 
inadequate, s'ils l' ont ete.  En consequence, le droit actuel est largement 
matiere a speculation et a discussion. Done, le present rapport ne 
pretend etre qu'une tentative de description de ce droit. Ce fait, cepen
dant, milite vraiment en faveur de mesures legislatives appropriees. 

11 semble que les lacunes principales de notre droit viennent du fait 
qu'il ne soit pas con�u pour considerer le trust comme une situation ou 
une relation juridique. Plutot, au moins aux fins de conflits, il considere 
en general le trust comme l'acte ou !'instrument l'ayant cree et la nature 
des biens qu'il contrOle. En consequence, il a tendance a negliger ou a 
oublier Ia vraie nature du trust, qui est une relation permanente entre un 
trustee et des beneficiaires, susceptible de durer longtemps. Par conse
quent, les regles de conflits sont particulierement inadequates en ma
tiere d'administration du trust. 

Cadre d'analyse 

Aux fins d' analyse, no us avons adopte le plan suivant : 

(i) Validite des conditions de forme; 

(ii) Validite des conditions de fond; 

(iii) Administration; ·' 
(iv) Interpretation; 

(v) Effets juridiques; et 

(vi) Modification des trusts. 

Dans 1' analyse du droit canadien qui suit, nous ten tons de determiner 
comment ces sujets sont traites a l'heure actuelle. Lorsque c'est appro
prie, nous faisons reference au droit americain correspondant. 
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(i} Validite des conditions de forme 

La validite des conditions de forme dtun trust depend de la validite 
juridique de Pinstrument ou de racte qui a constitue ce trust. Les 
conditions de forme doivent etre validement remplies pour donner 
naissance au trust. Par consequent, un trust peut ne pas prendre'effet si 
les conditions de forme ne sont pas validement remplies, meme si ce 
trust n'aurait pas , en lui-meme, de deficiences . 

(a) Trusts testamentaries 

En matiere de trusts testamentaires, la validite des conditions de 
forme depend de la validite du testament en vertu de la loi applicable. 
En common law, la loi applicable a la validite des conditions de forme 
d'un testament depend de la nature des biens sur lesquels portent les 
droits . En general, la /ex rei sitae s'applique aux droits relatifs aux 
immeubles,<3> alors que la loi de l'endroit oil le testateur etait domicilie 
au moment de son deces s'applique aux droits relatifs aux meubles.(4> 

La Conference sur Puniformisation des lois au Canada a tente d'ob
tenir un elargissement et une uniformisation dans ce do maine de conflit 
de lois depuis la loi uniforme sur les testaments, de 1929. Les disposi
tions concernant le conflit de lois ont ete modifiees en 1953 et 1966. Ces 
derniers changements etaient destines a rendre la Loi uniforme sur les 
testaments conforme a certaines dispositions de la Convention de La 
Haye de 1961 et au Wills Act, adopte en Grande Bretagne en 1963 . Bien 
que la plupart des provinces et des territoires aient adopte la version de 
1929, de 1953 ou de 1966 de la Loi uniforme sur les testaments, et par 
consequent aient augmente les choix de systemes de lois applicables, 
leurs dispositions concernant le conflit de lois demeurent cependant peu 
uniformes. 

On a suggere que les regles de conflits adoptees en 1966 par la 
Conference sur l'uniformisation des lois ne sont pas encore adequates et 
qu'il aurait mieux valu adopter la loi de 1963 dans sa totalite.(s> Il faut 
egalement remarquer que Ia troisieme partie de Ia Loi uniforme sur les 
testaments, relative aux testaments internationaux, n' a pas tellement ete 
acceptee par les provinces et par les territoires . Il semble qu'il faudrait 
encourager une acceptation et une utilisation generalisee du formulaire 
de testament international, comme moyen simple et efficace d'eliminer 
les problemes de con flit de lois relatifs a la validite de leurs conditions de 
forme. 

(b) Trusts entre vifs 

La validite des conditions de forme d'un trust entre vifs depend de 
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l'applicabilite de la loi du contrat, de l'acte ou de tout autre instrument 
ou acte par lequel le trust a ete cree. Lorsque les biens du trust consistent 
en immeubles, les forrnalites requises pour effectuer le transfert sont 
regies par Ia Lex situs. <6> 

Des questions beaucoup plus complexes se posent lorsque les bien du 
trust consistent en totalite ou en partie en biens meubles, tangibles ou 
intangibles. On a suggere que les tribunaux canadiens tendaient a 
favoriser !'opinion selon laquelle la validite d'un transfert de biens 
meubles tangibles est regie par le droit de l'Etat oil le bien est situe au 
moment du transfert.m On reconna1t, neanmoins, qu'il existe une cer
taine incertitude en la matiere. <s> 

Le choix de la loi qui doit regir la validite des conditions de forme 
dans le cas du transfert de biens meubles intangibles n' est pas moins 
complexe et semble meme varier encore plus selon la nature du bien 
intangible concerne. On peut principalement choisir entre la lex situs, Ia 
lex loci actus, le proper law de la transaction au moyen de laquelle le 
bien intangible a ete cree et le proper law de la transaction au moyen de 
laquelle la propriete du bien intangible a ete transferee. 

Dans Dicey and Morris, on peut lire qu'un trust entre vifs de biens 
meubles "est valide quant a la forme, s'il se conforme aux formalites 
prescrites par le proper law, ou par la loi du bien d'execution. La 
capacite du constituant de creer le trust, ainsi que sa capacite de 
revoquer le trust, sont probablement regies par le proper law!'<9) 

Bien que l'on puisse vouloir que la Conference favorise, au Canada, 
l'uniformisation des regles de conflit regissant les formalites de trans
ferts de biens, cet objectif ne fait pas partie du sujet du present rapport. 
Nous ne soulevons ici le sujet de validite que dans le but d'attirer 
I' attention sur la distinction tres importante qui e:Xiste, pour un trust, 
entre Ia validite des conditions de forme et celle des conditions de fond. 
Ceci fait, nous ne parlerons plus de la validite des conditions de forme. 

(ii) Validite des conditions de fond 

Une fois qu'on a determine que, conformement a la loi applicable, 
!'instrument ou l'acte juridique a l'aide duquel le constituant avait 
I' intention de creer un trust est approprie a cette fin, la question qui se 
pose devient: en resulte-t-il une naissance de trust? Cela nous ramene a 
Ia question de validite des conditions de fond du trust, par opposition a 
celle de validite !'instrument du trust. 

En general, toute question relative a Ia bonne constitution ou a 
. 1' applicabiiite d u trust, par opposition a son administration, est matiere 
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de validite des conditions de fond. Ainsi, par exemple, un trust peut etre 
improprement constitue pour cause d'incertitude quant a !' intention, 
aux biens sujets au trust ou aux beneficiaires. Bien que parfaitement 
constitue, il peut etre inapplicable parce qu'il viole une regie de 4roit. 
Ces questions de validite concernent le fond meme du trust. 

En vertu de queUe loi doit-on determiner la validite des conditions de 
fond du trust? On repond traditionnellement a cette question en faisant 
une distinction entre le trust entre vifs et le trust testamentaire, et entre le 
trust de biens meubles et le trust d'immeubles. C'est la methode que 
nous emploierons ici pour faciliter notre presentation. 

(a) Trusts d'immeubles 

La validite des conditions de fond d'un trust ou d'un droit dans un 
immeuble, que le trust soit testamentaire ou entre vifs, est determinee 
par Ia loi applicable par les tribunaux du situs.<10> Dans la plupart des 
cas, le tribunal du situs applique sa loi locale. Cependant, la loi du bien 
d'administration est susceptible de s'appliquer lorsqu'un trust d'im
meubles est cree et qu'on demande au trustee de vendre le bien et de 
remettre le produit de la vente a un autre Etat, pour y etre detenu en 
trust. 0 1> Dans un tel cas, le trust peut etre juge valide en vertu de la loi du 
lieu d'administration, bien qu'il aurait ete invalide en vertu de la lex 
situs, a condition qu'il ne viole pas l'ordre public de l'Etat du situs. 

On considere que la loi regissant la validite des conditions de fond 
d'un trust d'immeubles est applicable pour repondre a des questions 
telles que : (a) le droit doit-il etre considere comme bien meuble ou 
immeuble?02l (b) quels droits de propriete peuvent etre crees , et quels 
sont les effets de ces droits? (c) les dons aux organismes charitables 
sont-ils valides; (d) le trust contrevient-il aux d.�gles interdisant les 
dispositions a perpetuite et restreignant la capitalisation; et (e) le trust 
contrevient-il aux lois de mainmorte? 

(b) Trust de biens meubles 

(1) Trusts testamentaires 

D'apres I' American Restatement, la validite des conditions de fond 
d'un trust testamentaire de biens meubles est determinee par la loi locale 
de l'Etat designe par le testateur a condition que cet Etat ait des liens 
etroits avec'le trust et a condition, egalement, que cette loi ne s'oppose 
pas a l'ordre public de l'Eta,t du domicile du testateur a son deces. En 
!'absence d'une telle designation, la loi qui s'applique est celle du 
domicile du testateur a son deces, sauf si 1' application de la loi de 1 'Etat 
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oil le trust est administre est necessaire pour soutenir la validite du trust, 
auquel cas c'est cette loi qui s'applique.(13> 

Dicey et Morris, d'un autre cote, expriment I' opinion qu'il n'y a pas 
d'autorite anglaise favorable a la proposition qu'un testateur peut 
choisir la loi qui doit regir la validite du trust.c14> A leur avis, en regie 
generate, la validite des conditions de fond d'un trust testamentaire de 
biens meubles est regie par la loi du domiciie du testateur au moment de 
son deces. os> Ceci dit, ils reconnaissent que certaines questions relatives 
a la validite d'un tel trust, par exemple s'il contrevient aux regles 
restreignant la capitalisation et interdisant les dispositions a perpetuite, 
peuvent etre regies par son proper law, en general la loi du lieu d'ad
ministration. (!6) Cela peut neanmoins ramener 1- la question de decider si 
de telles regles sont relatives a la validite des conditions de fond ou a 
1' administration. 

Le droit canadien actuel est incertain sur cette question. Castel 
considere les regles americaines comme a la fois desirables et pratiques ,  
car elles "reconnaissent qu'un trust qui ne peut sou vent consister en un 
ensemble de biens meubles situes dans differents Etats au moment de sa 
creation, doit etre traite comme une entite. La meme loi s'applique a 
tous les biens mobiliers compris dans le trust. Un autre avantage est 
qu'il n'est pas necessaire de determiner le situs de chaque bien meuble 
concerne�'07> Si, en fait, le testateur est libre de choisir la loi applicable, 
Castel se demande si, au Canada, il faut soumettre un tel choix a la 
condition que l'Etat ainsi choisi doit avoir des liens tres etroits avec le 
trust. Procedant par analogie avec la loi regissant le droit des parties a 
un contrat de choisir Ia loi applicable a leur contrat, il suggere qu'une 
telle condition ne soit pas imposee.c18> 

La seule decision de la Cour supreme du Canada sur ce sujet est celle 
du cas Jewish National Fund c. National Trust Fund. 09> Les faits sont 
resumes comme suit dans la note du debut: 

Un testateur domicilie en Colombie-Britannique Iegua 
tous ses biens (qui devaient etre convertis en argent) a son 
executeur et trustee, eri trust pour payer cet argent au Jewish 
National Fund Inc. de New York, afin que le fonds !'utilise 
pour acheter des terres en Palestine, aux Etats-Unis ou dans 
tout Dominion britannique et etablisse sur ces terres des 
colonies juives. La reception de I' argent par le fonds devait 
liberer l'executer et trustee de toute autre responsabilite. Il a 
ete juge ci-dessous que ce n' etait pas un veritable don au 
fonds, mais un trust, et que ce trust etait invalide parce qu'il 
contrevenait aux regles, en vigueur en Colombie-Britanni-
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que, interdisant les dispositions a perpetuite, car ce n'etait 
pas un trust charitable valable. On soutint en appel que le 
trust devait etre administre a New York, que Ia loi de New 
York devait s'appliquer et qu'en vertu de cette loi le trust 
etait valide. (20) 

II faut noter qu'en vertu de Ia loi du domicile du testateur, Ia Coloni
bie-Britannique, le trust ne se qualifiait pas comme charitable et, par 
consequent, etait invalide, car il violait la regie interdisant les disposi
tions a perpetuite. En vertu de Ia loi de New York, ou les trustees etaient 
residents, le trust etait valide. Tout en acceptant que la loi du domicile 
du testateur determine en general la validite des conditions de fond d'un 
trust de biens meubles, la majorite des juges etait prete a reconnaitre que 
la loi du lieu d'administration peut regir le trust dans certaines circon
stances. Dans ce cas, cependant, le lieu d'administration n'etait pas 
forcement New York, Ia residence des trustees. Le lieu d'administration 
pouvait etre n'importe quel endroit ou les trustees etaient autorises par 
le trust a acheter des terres. Parlant pour la majorite, le Juge Cartwright 
dit: 

II me semble qu'un trust de biens meubles, nul en vertu de 
la loi du domicile du testateur et en vertu de celle de nom
breux autres pays dans lesquels les trustees sont autorises a 
l'administrer, ne peut pas etre rendu valide parce que les 
trustees avaient l'autorisation, sans en etre requis, de l'ad
ministrer dans un pays dans lequel il aurait ete valide. De
cider autrement constituerait, a mon avis , une extension de 
I' exception a la regie generale, selon laquelle la validite des 
conditions de fond d'un legs de bien mobiliers doit etre 
determinee par la loi du domicile du testateur . . . <21> 

Le jugement minoritaire fit une distinction importante entre le testa
ment et le trust en matiere de loi applicable. Dans une tentative veritable 
de determiner et de rendre applicable comme le "proper law of the 
trust" Ia loi de l'Etat avec lequel le trust avait les liens les plus etroits, le 
juge Judson dit: 

"Vadministration en Colombie-Britannique est terminee. 
Le reliquat du legs doit etre remis aux trustees de New York 
dans un trust qui est reconnu comme etant valide en vertu de 
la loi de cet Etat. A ce moment le trust devient un trust de 
New York et doit y etre administre en vertu de la loi de cet 
Etat. Les difficultes d'administration qui, s'il y en a, peu
vent etre rencontrees en dehors des frontieres de cet Etat ne 
sont plus le probleme du tribunal du domicile. Le testateur a 
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demande la livraison du reliquat du legs a des trustees dans 
un Etat etranger oil le trust est valide. IJ administration du 
trust a partir de ce moment la est regie par les lois d'un Etat 
qui reconnait sa validite.l22> 

!Jopinion de la minorite a beaucoup de poids. On en parlera davan
tage plus tard dans ce rapport, quand le sujet d'un regime approprie de 
d:gles de conflit sera discute. En attendant, il faut noter que le cas du 
Jewish National Fund aurait probablement ete decide differemment 
aux Etats-Unis meme si tout le reliquat successoral avait consiste en 
terres situees au lieu du domicile du testateur. D'apres !'American 
Restatement, quand un trust de bien-fonds est cree, soit par testament 
ou par acte entre vifs, et quand le trustee a pour instruction de vendre le 
bien-fonds et de remettre le produit de cette vente a un autre Etat, afin 
qu'il soit conserve en trust, ce trust est valide s'il est valide en vertu de la 
loi du lieu d'administration, meme s'il aurait ete invalide en vertu de la 
loi du situs, a condition qu'il ne viole pas l'ordre public de l'Etat du 
situs. Selon la jurisprudence americaine, les regles interdisant les dispo
sitions a perpetuite et restreignant la capitalisation ne sont pas conside
rees d'ordre public. 

(2) Trusts entre vifs 

EAmerican Restatement prevoit, a l'article 270, que la validite des 
conditions de fond d'un trust entre vifs de biens meubles est regie par la 
loi locale de l'Etat designe par le constituant a cette fin. Cependant, une 
telle designation est soumise aux conditions que l'Etat ainsi designe ait 
des liens etroits avec le trust et que I' application de sa loi ne viole pas 
l'ordre public de l'Etat avec lequel, comme dans le cas en question, le 
trust presente ses liens les plus etroits. Si le constituant n'a pas fait une 
telle designation, la validite des conditions de fond est determinee en 
vertu de la loi locale de l'Etat avec lequel, comme dans le cas en 
question, le trust presente ses liens les plus etroits. 

On trouve essentiellement la meme analyse dans Dicey et Morris: 

Bien qu'il n'y ait pas de decision anglaise explicite a cet 
effet, il est incontestable que le constituant pent choisir le 
proper law, en tous cas si le trust presente un lien etroit avec 
la loi choisie. Mais s'il existe une regie d'ordre public dans le 
systeme juridique avec lequel le trust presente les liens les 
plus etroits et les plus reels, il semble doutex que le consti
tuant soit autorise a l 'eviter en choisissant une autre loi. Un 
tribunal anglais n'autoriserait probablement pas un consti
tuant a creer un trust essentiellement anglais et, pour eviter 
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la regie anglaise interdisant les dispositions a perpetuite, a 
choisir comme proper law du trust la loi d'un pays etranger 
dans lequel cette regle ne s'applique pas. En l'absence d'un 
tel choix explicite ou implicite, le tribunal pesera ious les 
facteurs pertinents et entreprendra de determiner le systeme 
de droit avec lequel le trust presente ses liens les plus etroits 
et les plus reels, comme il le fait quand il determine le proper 
law d'un contrat.<23l 

II est interessant de noter que les auteurs utilisent la regie interdisant 
les dispositions a perpetuite comme exemple de regie d' ordre public que 
le constituant ne peut eviter en choisissant le proper law. Aucune 
autorite n'est citee pour soutenir cet exemple. II est difficile d'im�giner 
que cet exemple soit toujours valide aujourd'hui. De toutes manieres, il 
est probable qtJe leur en once de la loi soit une juste representation de la 
loi au Canada a Pheure actuelle. Castel, cependant, se demande si , au 
Canada, i1 est necessaire que l'Etat choisi par le constituant presente des 
liens etroits avec le trust. <24l Son opinion est influencee par le developpe
ment du droit relatif au droit des parties contractantes de choisir le 
proper law de leur contrat. 

En pratique, un constituant ne devrait pas choisir une loi avec la
quelle le trust ne pn!sente "absolument aucun lien". 11 peut vouloir, 
cependant, choisir une loi, comme celle du lieu d'administration, qui 
risque de ne pas etre celle avec laquelle le trust presente ses "liens les plus 
etroits et les plus reels". Dans la mesure oil ce choix n' est pas fait pour 
eviter une regie d'ordre public du systeme de droit avec lequel cette 
transaction presente ses liens les plus etroits et les plus reels, il devrait 
etre legalement valide. Bien que la decision de Ia Cour supreme du 
Canada dans le cas Jewish National Fund ait concerne un trust testa
mentaire et ait pu avoir ete indument influencee par Ia nature de 
!'instrument constitutif du trust, on doit se demander si elle reflete une 
doctrine qui s' opposerait a une regie de conflits fortement basee sur la 
reconnaissance du trust comme entite legale. II faut esperer que ce ne 
so it pas le cas. 

Une fois que le trust est cree, son proper law continue de regir sa 
validite. Les seuls moyens de changer son proper law sont: un pouvoir 
reserve a !' instrument constitutif du trust, un accord des beneficiaires 
de le changer ou une ordonnance du tribunal rendue conformement a la 
legislation applicable concernant la modification des trusts. l2s> 

(iii) Administration 
La creation d'un trust implique une relation permanente entre le 

trustee et Ies beneficiaires, relativement aux biens du trust, et on peut 
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demander a un tribunal de statuer sur les questions qui se posent a 
propos de son administration. 

On considere que 1'  administration d' un trust, par opposi
tion a sa validite, a son interpretation et a son effet, com
prend des questions telles que les pouvoirs et les obligations 
des trustees; leur responsabilite en cas de violation du trust, 
leur droit a une indemnite de la part des beneficiaires ou a 
une contribution de la part de leurs co-trustees; leur droit a 
une remuneration; la question de la distinction entre le 
revenu et le capital; la question de ce qui constitue un 
investissement convenable pour un trustee; la question de 
qui peut nommer un nouveau trustee, et queUes personnes 
peuvent etre nomees; et le pouvoir du tribunal d'etablir un 
arrangement pour un trust charitable, ou de diriger une 
demande de fonds .  Sur plusieurs de ces questions, il n'y a 
absolument pas de jurisprudence anglaise et du Common
wealth. Tout ce qu'on peut par consequent faire, c'est d'at
tirer !'attention sur quelques sujets qui ont fait l'objet de 
decisions expresses . <26> 

D'apres Dicey et Morris, les questions d'administration sont regies 
par la loi du lieu d'administration.<2'> Le lieu d'administration est en 
principe l'endroit oil les trustees resident ou font affaires, surtout si le 
trustee est un trust constitue en corporation.<28> Comme l'a cependant 
note Castel, les quelques decisions canadiennes rapportees "ne sont pas 
toutes en faveur de la loi du lieu d'administration . . .  "<29> Par exemple, 
dans Harris Investments Ltd. c. Smith, <30> la question de sa voir si le 
trustee d'un trust entre vifs avait commis une violation du trust n'a pas 
ete determinee en vertu de la loi de I' Oregon oil le trust etait administre, 
mais en vertu de Ia loi de la Colombie-Britannique, avec laquelle le trust 
presentait les liens les plus etroits. 

Par contre, dans Re Nanton Estate,<31l le tribunal du Manitoba a 
applique la loi du Manitoba a un trust testamentaire dont le testateur 
etait domicilie en Ontario, parce que la compagnie de trust etait au 
Manitoba, et que le trust y etait administre. La question soumise au 
tribunal etait de determiner si le pouvoir statutaire anglais de 1860 
d'entretien des jeunes enfants s'appliquait au Manitoba et pouvait etre 
exerce pour le benefice des beneficiaires du trust. Le tribunal decida 
qu'il s'agissait d'une question d'administration et que la loi du lieu 
d'administration s'appliquait. En faisant ainsi, le Juge William suivit le 
raisonnement de Falconbridge, selon lequel : 
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II semblerait que, quelle que soit la nature du trust res et 
quelle que soit la loi qui regit la creation du trust, Ia loi 
regissant son administration devrait, en regie generale, etre 
la leo rei sitae, y compris tous les effets que la loi donne a 
}'intention exprimee ou immplicite du testateur. Cette loi 
devrait egalement etre la lex fori en matiere de controle 
qu'un tribunal du situs peut exercer sur l'administration.(32> 

Dans chacun des precedents, le tribunal essayait de determiner si la 
loi du situs ou celle du siege du trust s'appliquait aux questions d'ad
ministi:ation. Dans un cas, elle decida que c'etait celle du lieu d'ad
ministration, alors que dans l'autre, elle decida le contraire. La decision 
de la Cour supreme du Canada dans le cas Jewish National Fund ne 
peut pas etre consideree comme un guide clair en la matiere. Dans cette 
affaire, les juges minoritaires auraient permis que la Ioi du lieu d'ad
ministration determine Ia validite des conditions de fond du trust. 
"B administration du trust a partir de ce moment-Ia est controlee par les 
lois d 'un Etat qui reconnalt sa validite". (33> Bien que les juges minori
taires aient juge que le trust etait invalide ab initio, un aper9U de leur 
opinion concernant la nature et la pertinence du lieu d'administration 
ressort de la declaration suivante du Juge Cartwright : 

Je suis d'accord avec les representations de l'avocat du 
descendant direct que dans les circonstances du present cas 
"le lieu d'administration" du trust etait le pays dans lequel 
les terres etaient achetees et gerees et que le lieu de residence 
des trustees n'avait pas d'importance. (34> 

Avec respect, on aurait pii decider que le "lieu de residence" des 
trustees, conformement a Ia jurisprudence et a la politique desirables, 
etait pertinent a Ia fois en ce qui concerne Ia validite des conditions de 
fond du trust et son administration posterieure. Ainsi que l' ont ecrit 
Dicey et Morris : 

II est incontestable que les tribunaux anglais ont juridic
tion pour administrer un trust meme si une partie des biens 
du trust consiste en bien-fonds etrangers. Et bien qu'il n'y 
ait pas beaucoup de jurisprudence anglaise, i1 ne semble pas 
raisonnable que Ia lex situs doive necessairement regir les 
questions d'administration par opposition aux questions de 
validite.<35l 

D' a pres I' American Restatement, 1 'administration d 'un trust foncier 
est regie par Ia loi qui aurait ete appliquee par les tribunaux du situs tant 
que le bien-fonds demeure soumis au trust.06> Les tribunaux du situs 
appliquent en general leurs propres lois pour determiner les questions 
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d'administration. Mais si le testateur ou constituant prevoit que la loi 
d'un autre Etat doit s'appliquer pour regir 1' administration du trust, ou 
certaines questions d'administration, les tribunaux du situs doivent 
appliquer la loi designee aux questions qui peuvent etre controlees par 
les conditions du trust. <37> 

Badministration d'un trust de biens meubles est regie, quant aux 
matieres pouvant etre contrOlees par les conditions du trust, par Ia loi de 
l'Etat designe par le testateur ou constituant pour regir !'administration 
du trustY8> S'il n'y a pas une telle designation, la loi applicable d'un 
trust testamentaire est la loi de l'Etat du domicile du testateur a son 
deces, a moins que le trust ne doive etre administre dans un autre Etat, 
auquel cas la loi de ce dernier Etat regit son administration. <39> En 
!'absence d'une designation par le constituant, !'administration d'un 
trust entre vifs est regie par la loi de l'Etat avec lequel l'administration 
du trust presente les liens les plus etroits . (40) 

Le principe general est qu'on considere qu'il est desirable qu'un trust 
so it traite comme une entite et que, a cette fin, le trust, ainsi que to us les 
biens meubles qui en font partie, soit regi par une seule loi. Badminis
tration d'un trust de biens meubles, par consequent, devrait etre regie 
par une seule loi, et differentes regles ne devraient pas s'appliquer a 
certains biens meubles indus dans ce trust et pas a d'autres. Cette regie 
s'applique a tous les genres de biens meubles, quelle que soit leur 
emplacement au moment de la creation du trust. <4'> A cette meme fin, les 
tribunaux du situs d'un biens-fonds peuvent decider que la loi d'un 
autre Etat s'applique a un trust affectant ce bien-fonds, surtout si le 
trust comprend des bie�s autres que les biens-fonds.<42> 

(iv) Interpretation 

La maniere dont un instrument constitutif du trust doit etre inter
prete peut amener a choisir la loi applicable lorsqu'il comprend des 
elements etrangers. A cette fin, il faut faire une distinction entre les 
questions de "construction" et celles d"'interpretation". };American 
Restatement etablit cette distinction de la maniere suivante:<43> 

"Interpretation" : Le for examine d'abord !'instrument 
constitutif du trust afin d'evaluer !'intention du constituant 
ou testateur. II considere la signification ordinaire des mots 
utilises, le contexte dans lequel ils paraissent dans !'instru
ment, et les circonstances dans lesquelles I' instrument a ete 
ecrit. II examine si !'instrument a ete ecrit par le constituant 
lui-meme ou s'il a ete prepare pour lui, et si la langue utilisee 
est celle du domicile du constituant, du lieu d'execution ou 
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du lieu d'administration du trust. On peut avoir recours a 
toute autre preuve proprement admissible qui donne des 
indications sur !'intention n�elle du constituant ou du testa
teur. On doit determiner la question de fait et pas la question 
de droit. Le for applique ses propres regles pour determiner 
l'admissibilite de la preuve et utilise son propre jugement 
pour tirer des conclusions de la preuve. Ce processus est 
appele "interpretation". 

"Construction" : Si l'on trouve qu'il est impossible 
d'evaluer a partir de la preuve !'intention du constituant ou 
du testateur, il faut faire une sorte de presomption pour 
combler ce qui serait autrement une lacune dans !'instru
ment. l.!objectif est de reconstruire son intention probable, 
ou ce qui aurait ete son intention s'il avait prevu le sujet en 
litige. Ce processus est appele "construction". Les Etats ont 
souvent des regles differentes de "construction". 

D'apres !'American Restatement, la regie generale en matiere de 
"construction" d'un instrument creant un trust de biens meubles est 
qu'il doit etre interprete conformement aux regles d'interpretation de 
l'Etat designe dans ce but dans !'instrument. En I' absence d'une telle 
designation, les regles d'interpretation qui s' appliquent dependent de la 
nature de Ia matiere en cause. En matiere d'administration, les regles 
d'interpretation applicables sont celles de la loi de l'Etat qui regit 
!'administration du trust. Pour les autres matieres, les regles d'interpre
tation applicables sont celles de l'Etat que le constituant ou le testateur 
aurait probablement choisies.<44> Dans ce dernier cas, on fait normale
ment un choix entre les regles d'interpretation de l'Etat du domicile du 
testateur ou du constituant et celles du lieu d'administration.<45> 

Le choix du constituant ou du testateur n' est pas limite a des Etats qui 
ont des liens avec le trust, car la "construction" est un processus qui 
donne une signification a un instrument dans des domaines oil les 
intentions de la partie aurait ete suivies si elles avaient ete enoncees 
clairement. Un tel choix peut etre expres ou implicite.<46> 

En matiere de "construction" d'instruments qui creent des trusts 
d'immeubles, la regie generale est que les regles applicables sont celles 
de l'Etat designe a cette fin dans !'instrument. En I' absence d'une telle 
designation !'instrument est interprete conformement aux regles d'in
terpretation qui auraient ete appliquees par les tribunaux du situs. <47> 

Lorsqu' aucune designation n' a ete faite dans I' instrument la question 
devient: les tribunaux du situs doivent-ils appliquer les regles d'in
terpretation existant dans l'Etat du situs ou les regles d'un autre Etat, 
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comme l'Etat du domicile du constituant ou du testateur? La reponse a 
cette question varie, selon que la question a interpreter concerne des 
matieres relatives a l'administration du trust ou d'autres matieres. Dans 
le cas d'un trust fonder, le lieu d'administration est le situs du bien
fonds a moins que celui-ci doive etre vendu et le produit de cette vente 
remis a un autre Etat. Dans ces matieres, il faut supposer que le 
constituant ou le testateur desirait que les regles d'interpretation de 
l'Etat du situs s'appliquent. <48> 

II est interessant de noter que la Loi uniforme sur les testaments 
contient deux dispositions qui reconnaissent la loi du lieu oil le testateur 
etait domicilie au moment de tester comme applicable a son interpreta
tion. Les articles 41 et 42 de cette Loi prevoient ce qui suit: 

41 . Un changement de domicile du testateur se pro
duisant apres qu'il ait teste ne rend pas invalide la maniere 
ou les formalites de tester, et n' altere pas son interpretation. 

42. Rien dans Ia presente partie n'empeche d'avoir re
cours a la loi du lieu oil le testateur etait domicilie au 
moment de tester pour aider a interpreter le testament en ce 
qui a trait au droit dans un bien-fonds ou dans un bien 
meuble. 

(v) Effetjuridique 

Le common law a elabore certaines regles relatives a l'effet juridique 
que 1' on doit donner au langage utilise dans les instruments de transferts 
ou les testaments. Ces regles ont ete jugees applicables quelle que soit 
!' intention du donateur ou du testateur. En fait, dans certains cas les 
regles avaient pour but d'empecher d'obeir a Ia volonte du donater ou 
du testateur. La regie contenue dans Selley's Case et la Doctrine of 
Worihier Title sont de cette nature. Les regles de common law relatives a 
l'effet juridique que l'on doit donner aux termes de prescription ou au 
defaut d'utiliser ces termes requis ont fonctionne egalement, quelle 
qu'ait ete !'intention evidente du donateur. 

De telles regles ne sont ni des regles d'"interpretation" ni des regles 
de "construction". Par consequent, il faut les considerer separement 
aux fins de conflits. Dans Ia mesure oil de telles regles peuvent continuer 
a exister Ia loi applicable est Ia loi du situs du bien-fonds.<49> 

(vi) La Modification des trusts 

Comme on l'a note plus tot, une fois qu'un trust a ete cree le proper 
law continue a regir sa validite. On ne peut changer le proper law qu'au 
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moyen d'un pouvoir reserve dans !'instrument connstitutif du trust, 
d'un accord des beneficiaires de le changer ou d'une ordonnance du 
tribunal rendue conformement a la legislation applicable concernant la 
modification des trusts. Quelle loi determine !'existence d'un tel 
pouvoir et son champ d'application? Est-ce que la meme loi determine 
le champ d'application d'une ordonnance rendue conformement a la 
legislation concernant la modification des trusts? 

D'apres Castel, la modification ou la revocation d'un trust est une 
�atii�re qui concerne sa validite. (so> Par consequent, la loi applicable a la 
modification des trusts est celle qui regit la validite des conditions de 
fond. Cependant, un tribunal doit-il exercer son autorite en vertu de la 
legislation concernant la modification des trusts si la loi du for n' est pas 
la loi applicable a la validite des conditions de fond du trust? 

Comme il est mentionne dans Dicey et Morris, la juridiction des 
tribunaux anglais pour approuver une disposition modifiant ou revo
quant un trust en vertu de la Variation of trusts Act, 1958 n'est pas 
limitee aux trusts anglais; mais s'il y a des elements etrangers importants 
dans !'affaire, elle ne s'exerce que dans les cas appropries.<si> Ainsi, les 
tribunaux anglais mit rendu des ordonnances approuvant les modifica
tions de trusts regis par des lois etrangeres . Cela a ete critique par un 
certain nombre d'auteurs qui pensent qu'une telle legislation devrait 
avoir un champ d'application limite aux trusts regis par la loi du for.<52l 
D'apres Waters:<53l 

11 y a beaucoup a dire en faveur de !'introduction dans Ia 
legislation canadienne de dispositions de conflit de lois limi
tant la juridiction du tribunal aux trusts dont le proper law 
est la loi du for. 

I] opinion contraire est exprimee par Castel, qui pense que la juridic
tion des tribunaux devrait etre aussi large que possible, a condition 
qu' en approuvant la modification ou la revocation du trust' ils verifient 
si cette modification est possible en vertu de la loi etrangere applica
ble.(54l 

Quand on considere qu'en exeq;:ant son autorite en vertu d'une loi 
comme la Loi uniforme sur la modification des trusts, la Cour agit pour 
des beneficiaires incompetents ou indetermines, et approuve en leur 
nom des dispositions qu'ils auraient approuvees pour leur propre bene
fice s'ils avaient ete determines et legalement competents, il semble 
raisonnable que l'autorite du tribunal ne soit pas plus limitee que celle 
d'un groupe de beneficiaires competents agissant ensemble. Si, en vertu 
du proper law du trust, ces derniers peuvent approuver des dispositions 
en leur pro pre nom, il ne devrait pas y a voir d' objection en droit a ce que 
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la Cour puisse faire la meme chose au nom de ceux qui ne peuvent pas 
agir ainsi. Par contre, si les dispositions proposees sont contraires a Ia 
Ioi etrangere applicable, i1 serait inapproprie et malicieux, sinon vain, 
pour les beneficiaires ou le tribunal de les approuver. 

PARTIE D 
La Convention sur les trusts 

La Conference de La Haye de droit international prive a adopte, a sa 
Quinzieme session, tenue du 8 au 20 octobre 1984, la Convention 
relative a Ia loi applicable au trust et a sa reconnaissance (appelee ci
dessous "Convention sur les trusts"), <ss> dont le texte est integralement 
reproduit dans une annexe au present Rapport . 

e objet de cette Convention est enonce dans son preambule comme 
suit : 

Les Etats signataires de la presente Convention, 

Considerant que le trust est une institution caracteristique 
creee par les juridictions d'equite dans les pays de common 
law, adoptee par d'autres pays avec certaines modifications, 

Sont convenus d'etablir des dispositions communes sur la 
loi applicable au trust et de 

-
regler les problemes les plus 

importants relatifs a sa reconnaissance, 

Ont resolu de conclure une Convention a cet effet et 
d'adopter les dispositions suivantes-

Ce preambule est suivi de cinq chapitres qui traitent respectivement 
des sujets suivants: champ d'application, loi applicable, reconnais
sance, dispositions generales et clauses finales . Aux fins du present 
Rapport, nous accorderons une attention particuliere au deuxieme 
chapitre - Loi applicable, par rapport aux autres. 

(i) Chapitre I - Champ d'application 

La Convention ne s'applique qu'aux trusts crees volontairement et 
dont la preuve est apportee par ecrit. (Article 3) Bile comprend cepen
dant une disposition en vertu de laquelle un Etat contractant peut 
declarer que les dispositions de Ia Convention seront etendues aux trusts 
crees par une decision de justice. (Article 20) 

Pour entrer dans le champ d'application de la Convention, une 
relation juridique doit presenter les caracteristiques suivantes -

(a) les biens du trust constituent une masse distincte et ne 
font pas partie du patrimoine du trustee; 
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(b) le titre relatif aux. biens du trust est etabli au nom du 
trustee ou d'une autre personne pour le compte du trustee; 

(c) le trustee est investi du pouvoir et charge de ! 'obliga
tion, dont il doit rendre compte, d'administrer, de gerer ou 
de disposer des biens selon les termes du trust et les regles 
particulieres imposees au trustee par la loi. 

Cette description vise a comprendre les trusts de common law, aussi 
bien que les relations juridiques dans les Etats de droit civil, comme la 
fiducie du Quebec. 

Carticle 4 contient les dispositions suivantes: 

La Convention ne s'applique pas a des questions prelimi
naires relatives a la validite des testaments ou d' autres actes 
juridiques par lesquels les biens sont transferes au trustee. 

Cet article etablit une distinction tres importante entre le trust, 
relation ou institution juridique, et l'acte juridique creant le trust. La 
Convention ne traite pas de cet acte juridique, qui concerne la validite 
des conditions de forme d'un trust plutot que la validite de ses condi
tions de fond. La Convention ne s'applique que lorsqu'une relation 
juridique ayant les caracteristiques enoncees ci-dessus est creee. 

Le droit anglo-americain relatif aux conflits de lois ne fait pas claire
ment la distinction fondamentale etablie a !'article 4. 11 en resulte 
beaucoup d'incertitude et de confusion. 11 faut examiner cette question 
importante dans toute tentative d'elaboration de regles de conflits au 
palier inter-provincial. 

(ii) Chapitre II - Loi applicable 

Article 6 

Un trust est regi par la loi choisie par le constituant. Le 
choix doit etre expres ou resulter des dispositions de l'acte 
creant le trust ou en apportant Ia preuve, interpretees au 
besoin a 1' aide des circonstances de la cause. 

Lorsque la loi choisie en application de l'alinea precedent 
ne conna1t pas !'institution du trust en cause, ce choix est 
sans effet et la loi determinee par 1' article 7 est applicable. 

Cet article reconnalt le droit fondamental du constituant de choisir la 
loi qui s'applique a son tru�t. Le constituant peut la choisir expresse
ment ou implicitement. A cet egard, il est important de noter l'effet de 
1' article 17, qui definit le terme "loi'' comme "les regles de droit en 
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vigueur dans un Etat a I' exclusion des regles de conflit de lois". En fait, 
Ie choix effectue conformement a I' article 6 est celui du droit substan
tiel, et pas des regles de conflits de PEtat choisi. Si, neanmoins, le 
constituant choisit expressement a Ia fois le droit substantiel et les regles 
de conflits d'un Etat comme loi applicable, on s' attend a ce qu� ce choix 
soit effectif. 

Si le constituant choisit un Etat dans lequel le droit substantiel ne 
contient pas de dispositions relatives a son genre de trust, ou s'il ne fait 
pas de choix, la loi applicable est determinee conformement a I' article 
7 .  

Article 7 

Lorsqu 'il n' a pas ete choisi de loi, le trust est regi par la loi 
avec laquelle il presente les liens les plus etroits . 

Pour determiner la loi avec laquelle le trust presente les 
liens les plus etroits, il est tenu compte notamment : 

a) du lieu d'administration du trust designe par le consti-
tuant; 

b) de la situation des biens du trust; 

c) de la residence ou du lieu d'etablissement du trustee; 

d) des objectifs du trust et des lieux oil ils doivent etre 
accomplis. 

On considere que ces quatre facteurs, enumeres de a) a d), ont une 
importante "particuliere" pour determiner la loi avec laquelle le trust 
presente les liens les plus etroits et par consequent, la loi applicable. 
Cette liste n' est pas exhaustive et un juge peut prendre en consideration 
d'autres facteurs. Bien que l 'on considere qu'il existe une "hierarchie 
implicite" de priorite donnee par l'ordre dans lequel ces quatre facteurs 
particulierement importants sont enumeres, le texte n'interdit pas au 
juge de leur accorder a tous la meme importance. 

Article 8 

La loi determinee par les articles 6 ou 7 regit la validite du 
trust, son interpretation, ses effets ainsi que !'administra
tion du trust. 

Cette loiregit notamment: 

a) la designation, la demission et Ia revocation du trustee, 
! 'aptitude particuliere a exercer les attributions d'un 
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trustee ainsi que la transmission des fonctions de 
trustee; 

b) les droits et les obligations des trustee entre eux.; 

c) le droit du trustee a deleguer en tout ou en partie 
!'execution des ses obligations ou l'exercice de ses 
pouvoirs; 

d) le droit du trustee d'administrer et de disposer des 
biens du trust, de les constituer en sfiretes et d'acquerir 
des biens nouveaux; 

e) les pouvoirs du trustee de faire des investissements; 

f les restrictions relatives a Ia duree du trust et aux 
pouvoirs de mettre en reserve les revenus du trust; 

g) les relations entre le trustee et les beneficiaires, y com
pris Ia responsabilite personnelle du trustee envers les 
beneficiaires; 

h) la modification ou Ia cessation du trust; 

i) Ia repartition des biens du trust; 

j) 1' obligation du trustee de rendre compte de sa gestion. 

Cette enumeration de questions regies par Ia loi choisie par le consti
tuant ou par Ia loi avec laquelle le trust presente les liens les plus etroits, 
ne pretend pas etre exhaustive. Elle remplit Ia fonction tres utile d'iden
tifier les genres de question et de problemes qui se posent le plus sou vent 
relativement aux relations juridiques decrites a l'article 2. Bile vise 
surtout a informer les Etats oil le trust n'existe pas. 

La loi specifiee par l' article 6 ou 1' article 7 peut ne pas etre une seule 
loi, car un element du trust susceptible d'etre isole peut etre regi par une 
loi distincte. :Carticle 9 donne l'exemple le plus commun d'element 
susceptible d'etre isole auquel il peut convenir d'appliquer une loi autre 
que celle qui regit Ia validite du trust. La loi du lieu d'administration du 
trust peut presenter un interet particulier a cet egard. 

Article 9 

Dans !'application du present chapitre, un element du 
trust susceptible d'etre isole, notamment son administra
tion, peut etre regi par une loi distincte. 

:Carticle 10 reconna1t qu'au cours de Ia vie d'un trust, il puisse etre 
approprie ou necessaire de remplacer par une autre loi la loi qui s'appli-
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quait initialement au trust, ou a l'un de ses elements susceptibles d'etre 
isole. La question des modalites et des conditions de ce changement de 
loi applicable doit etre determinee par la loi qui regissait Ia validite du 
trust au moment de sa creation. 

Carticle 10 s'applique egalement a un changement de loi applicable 
occasionne par un changement des facteurs qui doivent etre pris en 
consideration en appliquant I' article 7 .  

Article 10 

La loi applicable a Ia validite de trust regit la possibilite de 
rem placer cette loi, ou la loi applicable a un element du trust 
susceptible d'etre isole, par une autre loi. 

En vertu de 1' article 5, dans la mesure ou Ia loi applicable determinee 
par le chapitre II ne connait pas la categorie de trust en cause, la 
Convention ne s'applique pas, 

(iii) Chapitre Ill- Reconnaissance 

Article 11 

u n trust cree conformement a la loi determinee par le 
chapitre precedent sera reconnu en tant que trust. 

La reconnaissance implique au mains que les biens du 
trust soient distincts du patrimoine personnel du trustee et 
que le trustee puisse agir comme demandeur ou defendeur, 
ou compara1tre en qualite de trustee devant un notaire ou 
toute personne exer9ant une autorite publique. 

Dans Ia mesure oil Ia loi applicable au trust le requiert ou 
le prevoit, cette reconnaissance implique notamment : 

a) que les creanciers personnels du trustee ne puissent pas 
saisir les biens du trust; 

b) que les biens du trust soient separes du patrimoine du 
trustee en cas d'insolvabilite ou de faillite de celui-ci; 

c) que les biens du trust ne fassent pas partie du regime 
matrimonial ni de la succession du trustee; 

d) que Ia revendication des biens du trust soit permise 
dans les cas oil le trustee, en violation des obligations 
resultant du trust, a confondu les biens du trust avec 
ses biens personnels ou en a dispose. Toutefois, les 
droits et obligations d'un tiers detenteur des biens du 
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trust demeurent regis par la loi determinee par les 
regles de conflit du for. 

Cet article identifie les consequences juridiques principales qui de
coulent de la reconnaissance qu'une relation juridique est un trust. 11 
vise a donner des renseignements et a introduire un degre important de 
certitude sur la fa9on dont la Convention doit etre appliquee et mise en 
oeuvre, en particulier dans les Etats oil le trust n'existe pas. 

Article 12 

Le trustee qui desire faire inscrire dans un registre un bien 
meuble ou immeuble, ou un titre s'y rapportant, sera habi
lite a requerir !'inscription en sa qualite de trustee ou de telle 
fa9on que 1' existence du trust apparaisse, pour autant que ce 
ne soit pas interdit par la loi de l'Etat oil !'inscription doit 
avoir lieu ou imcompatible avec cette loi. 

Le reconnaissance d'un trust n' oblige pas un Etat a permettre au 
trustee d'inscrire dans un registre les biens du trust de telle fa9on que 
I' existence du trust apparaisse. La loi interne de l'Etat n'a pas a prevoir 
une telle inscription. 

Article 13 

Aucun Etat n' est tenu de reconnaitte un trust dont les 
elements significatifs, a I' exception du choix de la loi appli
cable, du lieu d'administration et de la residence habituelle 
du trustee, sont rattaches plus etroitement a des Etats qui ne 
connaissent pas !'institution du trust ou la categorie de trust 
en cause. 

Bien que !'article 6 etablisse le droit du constituant de choisir la loi 
applicable, un Etat n'est pas tenu de donner effet a un tel choix si les 
elements objectifs du trust, a I' exception du lieu d'administration et de 
la residence habituelle du trustee, prt!sentent des liens plus etroits avec 
des Etats dans lesquels un tel trust n'existe pas. On considere principale
ment cette disposition comme une clause echappatoire en faveur des 
Etats oil le trust n'existe pas. "Cette disposition sera utilisee principale
ment par des juges qui pensent que la situation echappe improprement a 
!'application de leurs lois.<s6> 

Article 14 

La Convention ne fait pas obstacle a !'application de 
regles de droit plus favorables a la reconnaissance d'un trust. 
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La Convention a pour objet de faciliter Ia reconnaissance des trusts. 
Bile ne vise pas a empecher les Etats de reconnaitre des trusts qui ne sont 
pas couverts par la Convention. C'est ce que dit I' article 14. Par conse
quent, !'adoption de la Convention par un Etat ne l'empeche pas de 
reconnaitre des categories de trusts qui se trouvent en dehors du champ 
d'application de Ia Convention. Cela peut etre particum�rement impor
tant entre Etats de common law. 

(iv) Chapitre IV- Dispositions generales 

Article 15  

La Convention ne fait pas obstacle a !'application des 
dispositions de la loi designee par les regles de conflit du for 
lorsqu'il ne peut etre deroge a ces dispositions par une 
manifestation de volonte, notamment dans les matieres 
suivantes: 

a) la protection des mineurs et des incapables; 

b) les effets personnels et patrimoniaux du mariage; 

c) les testalllents et Ia devolution des successions, spe-
cialement la reserve; 

d) le transfert de propriete et les suretes reelles; 

e) la protection des creanciers en cas d'insolvabilite; 

f) Ia protection des tiers de bonne foi a d'autres egards. 

Lorsque les dispositions du paragraphe precedent font 
obstacle a la reconnaissance du trust, le juge s'efforcera de 
donner effet aux objectifs du trust par d'autres moyens 
juridiques. 

La reconnaissance d'un trust et !'identification de la loi applicable 
n' assurent pas que 1' on donne effet a tous les �Iements du trust conform
ement a cette loi. Lorsque les dispositions d'un trust sont incompatibles 
avec les regles imperatives designees par les regles de conflits du for, ces 
dernieres prevalent. Dans un tel cas, cependant, le juge doit s' efforcer a 
donner effet aux objectifs du trust par d'autres moyens . 

Article 16 

La Convention ne porte pas atteinte aux dispositions de Ia 
loi du for dont I' application s'impose meme aux situations 
internationales quelle que soit la loi designee par les regles 
de conflit de lois. 
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A titre exceptionnel, il peut egalement etre donne effet 
aux regles de meme nature d'un autre Etat qui presente avec 
I' objet du litige un lien suffisamment etroit . 

Tout Etat contractant pourra declarer, par une reserve, 
qu'il n'appliquera pas la disposition du deuxieme alinea du 
present article. 

Cet article vise a reconnaitre les soit-disant "lois d' application imme
diate" du for, et a leur donner preseance. Parmi les lois qui tombent 
dans cette categorie, il y a celles qui visent a proteger !'heritage culture!, 
Ia sante publique et les interets economiques vitaux d'un pays . On peut 
egalement y inclure les reglements de change.<57) Les lois d'application 
immediate du for ont priorite sur les autres dispositions de la Conven
tion. 

On peut accorder une priorite similaire aux lois d' application imme
diate d'un Etat tiers qui a un "lien suffisamment etroit" avec le trust. 
Cependant, un Etat contractant peut enlever cette discretion a ses 
tribunaux au moyen d'une reserve appropriee. 

Article 18 

Les dispositions de Ia Convention peuvent etre ecartees si 
leur application est manifestement incompatible avec 
l'ordre public. 

Cet article enonce la disposition d'ordre public qui est incluse habi
tuellement dans les Conventions de La Haye. II assure que la reconnais
sance d'un trust ne soit pas incompatible avec l'ordre public du for. 

Article 19 

La Convention ne porte pas atteinte a la competence des 
Etats en matiere fiscale. 

Cet article donne aux Etats contractants 1' assurance que la reconnais
sance des trusts n'occasionnera pas d'evasion fiscale. On a considere 
que cette disposition etait indispensable pour encourager la ratification 
de cette Convention. 

Article 23 

A l'effet de determiner la loi applicable selon la Conven
tion, lorsq'un Etat comprend plusieurs unites territoriales 
dont chacune a ses pro pres regles en matiere de trust, toute 
reference a la loi de cet Etat sera consideree comm� vis ant la 
loi en vigueur dans l'unite territoriale concernee. 
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Article 24 

Un Etat dans lequel differentes unites territoriales ont 
leurs pro pres regles de droit en matiere de trust n' est pas tenu 
d'appliquer la Convention aux conflits de lois interessant 
uniquement ces unites terri tori ales . 

Ces dispositions visent a satisfaire les Etats, comme le Canada, qui 
comprennent plusieurs competences Iegislatives. Aux fins de la Conven
tion, chacune de ces competences est traitee comme un Etat. La loi de 
l'une d' entre elles peut etre la loi applicable choisie par le constituant ou 
conformement a 1, article 7. 

Bien que les provinces et les territoires puissent appliquer la Conven
tion aux conflits entre eux, ce resultat ne decoule pas de 1' adoption de la 
Convention. 

Une disposition liee, la clause federate, apparalt a !'article 29. Elle 
permet a un Etat comme le Canada de declarer que Ia Convention 
s' appliquera a toutes les unites territoriales auxquelles elle desire 1' appli
quer. Les provinces et les territoires qui desirent adopter la Convention 
doivent adopter Ia loi appropriee. 

PARTIE C 
La fiducie du Quebec<ssJ 

(i) Categories dejiducies 

Plusieurs articles du Code civil de la Province de Quebec contiennent 
des dispositions qui concernent la creation de relations juridiques qui 
ressemblent aux trusts de common law. r; article 869 permet a un 
testateur d'etablir des legataires "seulement fiduciaires ou simples 
ministres pour des fins de bienfaisance ou autres fins permises et dans 
les limites voulues par les lois". La loi reconnalt ainsi une categorie de 
fiducie testamentaire pour des fins de bienfaisance, ainsi qu'une fiducie 
testamentaire pour d'autres fins legales. 

�article 964, qui fait partie du chapitre intitule "Des substitutions" , 
permet a un legataire d'etre charge comme "simple ministre" , plutot 
que comme h�gataire ordinaire, en vertu d'une substitution de sa qualite 
de greve. Alors qu'un greve a le droit de jouir des biens qu'il administre, 
un legataire qui est un simple ministre n'a pas le droit d'en jouir. Ses 
fonctions sont "d'administrer les biens ou de les employer ou restituer 
pour les fins du testament, bien que dans les termes sa qualite paraisse 
reellement etre celle de proprietaire greve . . . " 
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Le chapitre IV(A) intitule "De la fiducie" , a ete ado pte a 1' origine en 
1 879 sous le nom d'Acte concernant lajiducie.<59) En 1888, les disposi
tions de cette Loi devinrent les articles 981 a 981n  du Code civil. Ces 
articles prevoient la creation de la categorie de relations fiduciaires que 
l'on appelle communement "fiducie". earticle 981a prevoit ce qui suit: 

Toute personne capable de disposer librement de ses 
biens, peut transporter des proprietes mobilieres ou immo
bilieres a des fiduciaires par donation ou par testament, 
pour le benefice des personnes en faveur de qui elle peut faire 
valablement des donations ou des legs. 

Les autres articles traitent de sujets tels que la revendication par les 
fiduciaires, de la possession des biens de la fiducie, l'exercice des 
pouvoirs du fiduciaire, }'obligation du fiduciaire d'agir en bon pere de 
famille, les devoirs a }'expiration de la fiducie, la nature de la responsa
bilite du fiduciaire, la revocation et le rem placement des fiduciaires et la 
remuneration des fiduciaires .  En general, ces articles prevoient des 
regles d'administration, de comptabilite et de procedure qui re
ssemblent a celles qui s'appliquent aux trusts de common law. Ceci ne 
veut pas dire, c�pendant, que la fiducie soit de la nature d'un trust de 
common law meme dans les limites d'utilisation imposees par le Code. 

Le professeur Caron a fait, sur la fiducie, l�s observatio:ns interes
santes suivantes:(60) 

11 y a eu enormement de commentaires sur les implica
tions juridiques de cette fiducie. Les tribunaux ont dit a 
maintes occasions que bien que la fiducie du Quebec puisse 
fonctionner comme le trust de common law, elle ne peut 
absolument pas etre interpretee ou regie par les regles et les 
precedents du common law. Les termes utilises, en 1879, par 
Ia legislature peuvent a voir cree un mecanisme qui s' appelle 
"fiducie" et une institution qui fonctionne comme un trust, 
mais ils n' ont pas defini la nature j uridique de cette methode 
de transfert des biens . 

En pratique, les fiducies ont ete largement utilisees et on a 
eu peu de difficultes en redigeant les testaments ou les 
donations qui les contiennent. Les tribunaux ont eprouve 
peu de difficultes a determiner que 1' application de ces 
dispositions devait etre limitee aux situations specifiees dans 
le Code_ civil, et ne leur ont pas permis de servir de base au 
developpement d'institutions telles que la declaration de 
trust, ou le trust aux fins d'investissement (meme comme 
resultat d'un trust "familial"). 
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Parmi les nombreuses questions qui n'ont j amais ete po
sees aux tribunaux, il y a la possibilite pour le constituant de 
la fiducie (ci-dessous appele le "constituant") d'etre fidu
ciaire pour un beneficiaire de servir a titre de fiduciaire et de 
fin prematuree ou de modification de la fiducie. En fait, 
certains pensent qu'il vaut mieux ne pas aller en cour a 
propos de fiducies ,  parce qu'ils craignent que les tribunaux 
cristallisent certains aspects de Ia pratique qui,  jusqu'a 
present, demeurent flexibles. Cependant, il est inevitable 
que de temps en temps de telles questions se posent aux 
tribunaux, et que le resultat demontre qu'il n'y a pas un
animite sur la nature de la fiducie au Quebec. 

Cun des elements clefs de la fiducie du Quebec qui demeure large
ment entoure de mystere, est la nature de la propriete qu'elle occa
sionne. La Cour supreme du Canada, dans Royal '!rust Co. c. Th.cker, <6•> 
a eclairci un peu le sujet, en soutenant que la propriete des biens de la 
fiducie appartenait aux fiduciaires pendant la vie de la fiducie. Le Dr. 
Waters a explique ce jugement de la maniere suivante :<62> 

En resume, I' explication semble etre la suivante : les fidu
ciaires acquierent une propriete limitee qui provient de, ou 
co-existe avec, leurs pouvoirs de disposer des biens de la 
fiducie, et de les modifier. Elle est limitee par le fait qu'ils 
n'ont pas le pouvoir de jouissance, ni aucune discretion sur 
la maniere de traiter ces biens, a !'exception des pouvoirs qui 
leur sont conferes par !'instrument ou par le Code. On ne 
peut pas dire que les beneficiaires aient la propriete, parce 
qu'une personne qui beneficie du revenu ne possede pas le 
droit de propriete au capital, et quand un beneficiaire ac
quiert le capital, Ia fiducie se termine. En outre, le droit de 
jouissance des beneficiaires est soumis au pouvoir des fidu
ciaires de disposer du titre de propriete de la fiducie et 
generalement de modifier les investissements de la fiducie. 

Aux fins de Ia Convention, on a defini le terme "trust" d'une maniere 
suffisamment generale pour com prendre Ia fiducie du Quebec. C' est 
une relation jurid�que ou les biens ont ete places sous le controle d'un 
trustee dans !'interet d'un beneficiaire ou dans un but determine. (Ar
ticle 2) Les biens du trust sont distincts du patrimoine personnel du 
trustee, le trustee peut agir comme demandeur ou defendeur en qualite 
de trustee, et il peut compara'itre ou agir en cette qualite devant un 
notaire ou toute personne exer9ant une autorite publique. (Article 11)  

11 demeure, neanmoins, que certaines categories de trusts qui existent 
dans les Etats de common law ne sont pas prevus par le droit du Quebec. 
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Les trusts crees par contrat plutot que par donation, les trusts crees par 
declaration et les trusts qui resultent de !'application de lois sont exclus . 
En outre, les fiducies du Code civil ne peuvent pas �tre utilisees a des 
fins commerciales. I; adoption de la Convention par le Quebec n'oblige
rait pas cette juridiction a reconnaitre de tels trusts s'ils ont les liens les 
plus etroits au Quebec. (Article 13) 

(ii) Reforme proposee 

I1 semble neanmoins probable que certaines categories de trusts qui 
sont exclues a l'heure actuelle du droit quebecois en feront partie dans 
un avenir previsible. Eil 1977, l'Office de revision du Code civil a 
recommande que le champ d'application des fiducies soit considerable
ment elargi. La raison principale etant que "I' usage limite que 1' on peut 
faire, a Pheure actuelle, du mecanisme de la fiducie est, en effet, source 
de frustrations nombreuses, particulierement dans le monde des af
faires!'<63> eelargissement propose serait limite aux trusts expres et n'in
troduirait pas dans le droit quebecois la theo�ie anglaise des trusts par 
application de la loi .  <64> 

Des reformes ont ete proposees au Parlement du Quebec en 1984, 
dans le projet de loi 20. <65l En vertu de ces modifications au Code, 
lesquelles vont au-dela de celles proposees par I' Office de revision, on 
peut creer une fiducie par testament ou par contrat a titre onereux ou 
gratuit.<66> Cette derniere addition est tres importante car elle donnerait 
la possibilite de creer une variete de trusts d'affaires qui ne sont pas 
possibles a l'heure actuelle.<67> Les modifications prevoient egalement 
des fiducies par deduction dans certaines circonstances.<68> Si ce projet 
de loi est adopte, ces dispositions reduiront considerablement le champ 
d'application de I' article 13 de la Convention, relatif au choix du droit 
qm%ecois pour regir un trust. 

(iii) Les reg/es de conf/its 

Le Code civil et le Code de Procedure Civile ne contiennent pas de 
regles de conflits specifiques relatives aux trusts. Et ce sujet n'a pas ete 
developpe de fa<;on significative par les tribunaux. <69> Il en est resulte 
beaucoup d'incertitude quant aux regles applicables . Par consequent, il 
semblerait y avoir un solide argument en faveur d'une action legislative 
appropriee au Quebec. En fait, le besoin est peut..etre plus urgent au 
Quebec que partout ailleurs au Canada. 

En !'absence de regles de conflits portant specifiquement sur les 
trusts, et en reconnaissant que Ie trust est un "acte" pour les fins du 
Code civil, on doit avoir recours aux regles de conflits generales enon-
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cees aux articles 6, 7 et 8 du Code civil pour determiner les regles qui 
peuvent etre applicables aux trusts. 

Le principe d'autonomie de choix de la loi est bien etabli dans le droit 
queb�cois. earticle 8 du Code civil prevoit ce qui suit: 

8 .  Les actes s'interpretent et s'apprecient suivant Ia loi du 
lieu ou ils sont passes, a moins qu'il n'y ait quelque loi a ce 
contraire, que les parties ne s' en soient exprimees autre
ment, ou que, de la nature de l'acte, ou des autres circon
stances, il n'apparaisse que ! 'intention a ete de s'en 
rapporter a Ia loi d'un autre lieu; auxquels cas il est donne 
effet a cette loi, ou a cette intention exprimee ou presumee. 

On a juge que cette disposition s'appliquait a toute la gamme des 
contrats et des actes, <70> y compris un testament holographe dans le cas 
de Ross c. Ross.<71> Par consequent, le constituant peut choisir la loi 
applicable au trust et a ses differents aspects. Bien qu'on donne pre
seance a Ia loi du lieu ou "I' Acte est passe" , on donne effet au choix de 
la loi par les parties "a moins qu'il y ait quelque loi a ce contraire". Cette 
derniere disposition est telle que I' article 8 s'applique "sous reserve de 
certaines prohibitives ou d'ordre public".<72> Ainsi, le choix de loi ne peut 
pas etre applique s'il viole l'ordre public du Quebec. 

Carticle 6 prevoit que la loi du Quebec s'applique chaque fois que Ia 
question en cause concerne l'ordre public. D'autres articles emploient 
! 'expression "ordre public et (ou) bonnes moeurs".n3> Dans I' ensemble, 
ces dispositions ont pour effet de rendre les actes et les contrats con
traires a 1' ordre public s'ils sont contraires a I' ordre public et aux bonnes 
moeurs . 

Le tribunal du for est maitre de ce qui se rapporte a 1' ordre 
public, et de ce qu'est l'ordre public dans sa juridiction. 
Personne ne peut aller devant ce tribunal et faire valoir un 
droit qui, originaire d'un autre Etat, offense sa conception 
d'ordre public en matiere d'interet general, des conse
quences publiques d'un acte ou d'un contrat, d'ordre pub
lic, de bonnes moeurs, de justice fondamentale. Notre ordre 
public peut etre tellement etroit qu'il empeche totalement la 
reconnaissance de ce droit. II peut, au contraire, ne pas 
vouloir vouloir empecher cette reconnaissance. Les articles 
6 et 13 enoncent simplement le principe suivant: !'applica
tion d'une loi etrangere, ou !'application d'un droit acquis a 
l'etranger, sont soumises a une reserve relative a l'ordre 
public du Quebec.<74> 
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I.! adoption de Ia Convention sur les trusts par le Quebec ne necessite� 
rait aucun compromis , alteration ou relachement de ce principe, puis
que celui�ci est clairement reconnu et protege par les dispositions de Ia 
Convention relatives a Pordre public et aux regles imperatives. 

On a note que Ia Convention traite de Ia doctrine delicate du renvoi, 
en definissant Ia "loi" comme les "regles de droit en vigueur dans un 
Etat a !'exclusion des regles de conflit de lois". (Article 17) On peut 
considerer cette definition comme contraire au droit quebecois a Ia suite 
de la decision de Ia Cour supreme du Canada dans Ross c. Ross, qui 
applique Ia doctrine du renvoi partiel ou simple. Compte tenu de 
1' interpretation, par le tribunal, de 1' article 7 du Code civil, on a suggere 
qu'il devenait difficile de dire qu'au Canada la "loi du pays" signifiait 
toujours Ia loi de tout le pays, y compris ses regles de conflit de lois et 
que quand il y avait reference a Ia loi du for, la cour l'acceptait, et 
appliquait sa propre loi".<75> En d'autres termes, il n'y a pas necessaire� 
ment conflit entre 1' article 17 de Ia Convention et la loi du Quebec. De 
toutes manieres, si I' application de Ia doctrine du renvoi devait, dans un 
cas particulier, etre plus favorable a Ia reconnaissance d'un trust, une 
telle application serait conforme a I' article 14 de la Convention. 

11 semble done que les dispositions de Ia Convention sur les trusts se 
conferment aux principes et aux regles de droit international prive du 
Quebec, et, par consequent, que leur adoption dans cette juridiction, 
avec les garanties prevues en ce qui concerne la reconnaissance, ne 
necessitent pas de changements majeurs, de compromis ou un relache
ment de ces principes ou de ces regles. 

PARTIE D 
Mesures legislatives recommandees 

Dans le domaine des trusts, la politique ou l'objectif le 
plus important est la realisation des aspirations jusiifiees du 
cnSateur du trust en matiere de dispositions des biens du 
trust. Ainsi, les regles de conflit de lois devraient tenter de 
mettre en oeuvre cette politique ou de remplir cet objectif en 
donnant priorite a !'intention du createur du trust, sous 
reserve peut..etre de 1' ordre public de l'Etat ou de la province 
dont il faudrait reconnaitre !'interet dans l'objet du trust.<76> 

Nous soumettons que cette citation constitue un enonce tout a fait 
adequat du principe general que doit poursuivre avec vigueur la Confer� 
ence sur l'uniformisation des lois et les legislateurs du pays . 11 semble 
evident que cet objectif ne sera probablement pas atteint avant 
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longtemps sans mesures legislatives. De telles mesures sont necessaires 
au palier international et au palier inter-provincial. 

Au palier international, le vehicule approprie semble etre la Conven
tion sw les trusts. Vun des architectes principaux de la Convention, le 
professeur D. W. M. Waters, a fait les observations suivantes a propos 
de son objet:<77l 

Le concept de trust, connu dans tous les Etats de common 
law, est inconnu dans de nombreux autres Etats dans le 
monde. Cela cree des difficultes pour les constituants , les 
trustees et les beneficiaires des Etats de common law, 
lorsque les trusts com portent des operations ou ont des liens 
au plan international. Le probleme s'est particulierement 
manifeste dans les pays d'Europe occidentale, dont les syste
mes juridiques sont inspires de Ia tradition civiliste ( ou du 
droit romain). Les trusts de common law ont souvent des 
liens avec ces Etats de droit civil, parce que des investisse
ments ou des beneficiaires du trust s'y trouvent. La Conven
tion vise a resoudre les problemes qui decoulent de cette 
situation en introduisant des regles fondamentales de conflit 
de lois sur les trusts qui soient internationalement acceptees. 
Bile enonce egalement une approche commune a l'egard des 
consequences de la reconnaissance des trusts, et des circon
stances permettant de refuser de reconnaitre un trust . <78> 

Le professeur Waters a identifie plusieurs avantages dont benefi
cieraient les provinces et les territoires du Canada s'ils adoptent la 
Convention. 

1 .  Son adoption n'implique aucune modification du droit statu
taire provincial ou territorial et aucune modification impor
tante de la jurisprudence. Elle met !'accent sur la loi ayant les 
liens les plus etroits plutot que sur une reference exclusive au 
situs des biens du trust ou au domicile du constituant. 

2.  Il  rend plus previsible !'application 

(a) des trusts constitues au Canada et comportant un ou plu
sieurs trustees ou beneficiaires, ou les deux a la fois, residant a 
I' exterieur du Canada, ou des biens a 1' exterieur du Canada, ou 
tous ces elements a la fois; et 
(b) des trusts constitues par les Canadiens residant a I' exterieur 
du Canada, laissant des biens situes au Canada ou a l'etranger a 
des personnes residant au Canada, ou a des personnes residant 
dans un Etat oil le trust est inconnu. 
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3 .  11 fournit aux provinces canadiennes qui l 'adopteront des regles 
fondamentales de conflit des lois au sujet des trusts, acceptees 
au plan international. 11 est douteux qu'il existe en ce moment 
au Canada de telles regles, surtout en ce qui concerne les trusts 
entre vifs. En outre, ces regles de la Conference de La Haye 
l'autonomie du constituant, et la "loi appropriee du trust" 
(Dicey et Morris, The Conflict of Laws, lOth ed. ,  1980) - sont 
des regles modernes qui reconnaissent le caractere distinct du 
trust, par opposition a l'acte juridique qui le cree. 

4. 11 confirme, pour les provinces canadiennes qui l'adopteront, la 
validite de la disposition habituelle dans les actes de trust cana
diens, donnant aux trustees ou a une autre personne le pouvoir 
de modifier a sa discretion la loi regissant la validite du trust et 
de ses dispositions. 

5 .  11 ecarte le precedent cree par le jugement conservateur rendu 
par une majorite hesitante dans ! 'affaire Jewish National Home 
v. Royal Trust Co. , (1965 R.C.S. 784. Le jugement de la Cour 
etait partage (3-2), et les critiques considerent que le jugement 
minoritaire etait beaucoup mieux fonde. 

6. II facilite !'adoption de ces memes regles de conflit de lois de La 
Haye entre les provinces et territoires canadiens; ces regles 
constitueront en somme un code succinct sur les conflits de loi 
au sujet des trusts, qui s'appliquera uniformement aux prov
inces et aux territoires. 

7 .  II encourage un meilleur climat de cooperation entre les Etats ou 
le trust existe et ceux ou il n'existe pas, climat qui ira en s'ame
liorant avec les annees et !'experience vecue. 

On pourrait ajouter que ! 'adoption de la Convention ouvrirait a nos 
tribunaux la richesse de la jurisprudence americaine. Celle-ci semble 
avoir un peu d'influence sur !'elaboration de notre droit jusqu'a 
present. 

I; adoption de la Convention constituerait une etape majeure vers la 
resolution des problemes majeurs qui existent relativement aux trusts au 
palier international, mais elle n'apporterait pas de solution aux memes 
problemes au palier inter-provincial. Il serait malheureux, injustifie et 
illogique de permettre a une telle situation de se developper et de 
persister. Pour pallier a une telle possibilite, on recommande que la 
Conference prenne !'initiative d'elaborer un ensemble de regles de 
conflits basees sur celles de la Convention, et de recommander aux 
provinces et aux territoires qu'ils les adoptent pour regler les conflits en 
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matiere de trusts survenant entre eux. Nous suggerons d'examiner les 
sujets suivants a cette fin. 

(i) Champ d'application 

(a) Categorie de trusts 

Comme dans la Convention, des regles uniformes doivent s'appli
quer aux trusts de common law, ainsi qu'aux institutions equivalentes 
du droit quebecois. A cette fin, les termes des articles 2 et 1 1  de la 
Convention devraient s'appliquer. 

La Convention ne s'applique qu'aux trusts crees volontairement et 
dont la preuve est apportee par ecrit. On peut se poser la question de 
savoir si la Convention s' applique aux resulting trusts. Un tel trust na1t 
de l'acte volontaire d'un constituant et donne effet a sa volonte impli
cite, et non pas exprimee. Etant donne que I' article 3 ne dit pas que le 
trust doit etre cree "expressement" ' il n'est pas evident que les resulting 
trusts soient exclus. II ne semble pas exister de raisons valides d'exclure 
les resulting trusts de !'application des regles uniformes proposees . Les 
jurisdictions de common law au Canada ont au moins l'habitude des 
circonstances dans lesquelles de tels trusts naissent et de. leurs conse
quences juridiques et peuvent done les accommoder en vertu des regles 
de conflits. 

Les categories suivantes de trustssont clairement exclues de !'applica
tion de la Convention: 

(i) les trusts crees par declaration ou par livraison de biens a un 
trustee sans execution d'un instrument ou d'une autre preuve 
ecrite; 

(ii) les trusts crees par une decision de justice, sauf s'ils sont inclus 
par une declaration en vertu de l'article 20; et 

(iii) les trusts crees par I a loi. 

Aux fins des regles uniformes proposees, il semblerait n'y avoir 
aucune raison fondamentale d'exclure les trusts validement crees par 
declaration ou par livraison simplement a cause de !'absence possible de 
preuve ecrite du trust . Si on peut prouver sans preuve ecrite }'existence 
et les termes d'un tel trust, !'absence de cette preuve n'est pas impor
tante. 

On a pris la decision d'exclure de la Convention les trusts crees par 
une decision de justice principalement pour calmer les inquietudes 
exprimees par les Etats qui ne connaissent pas le trust. Dans une 
certaine mesure, de telles inquietudes sont dues a la crainte de l'in-
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connu, c'est-a-dire !'incertitude quant aux implications de Ia reconnais
sance de tels trusts. II semble qu'il y ait eu une inquietude particuliere 
qu'une telle reconnaissance implique Ia reconnaissance de jugements 
etrangers sans les controles et les garanties normales relatives a leur 
legitimite et leur execution. On pense, et on espere, que les juridictions 
connaissant les trusts etendront la Convention aux trusts crees par une 
decision de justice en faisant les declarations appropriees en vertu de 
I' article 20.<79> Si ces declarations sont faites, on espere qu'avec le temps, 
les Etats ou !'institution du trust n'est pas connue seront encourages a 
suivre l'exemple des Etats connaissant les trusts, leurs craintes ayant 
disparu. 

En attendant, les provinces et les territoires du Canada ne devraient 
pas eprouver les inquietudes qui ont empeche les trusts crees par une 
decision de justice d'etre indus dans la Convention. Si on pense qu'elles 
sont appropriees , on pourrait adopter les genres de garanties qui sont 
prevues par Ia legislation concernant Ia reconnaissance et !'execution 
des jugements etrangers, ou on pourrait les rendre applicables aux 
decisions judiciaires qui creent des trusts. Une fois que Ia "validite des 
conditions de formes" d'un trust a ete etablie, il n'y a pas de raison 
fondamentale de ne pas traiter le trust comme tout autre trust valide
ment cree. En autant que la relation demontre les caracteristiques d'un 
trust tel que le prevoient les regles, alors il devrait etre assujetti a ces 
regles . Si Ia relation resulte d'une decision judiciaire, ce sont alors les 
facteurs objectifs qui devraient etre appliques pour determiner Ia loi 
applicable, puisqu'il n'y a aucun choix de loi par un constituant. 

�exclusion de la Convention des trusts imposes par la loi represente 
egalement une reponse a des inquietudes, en particulier d'Etats qui ne 
connaissent pas le trust, a propos des implications de Ia reconnaissance 
de tels trusts. La reconnaissance et !'execution de trusts imposes par des 
Etats etrangers souleve des problemes pour certains Etats , surtout dans 
le contexte d'une Conve�tion bases sur le principe de la protection des 
intentions des personnes qui veulent creer des trusts. On devrait cepen
dant noter que Ia Convention n'empeche pas un Etat contractant de 
reconnaitre de tels trusts. I.Jarticle 14 reconna1t expressement a un Etat 
contractant le droit d'appliquer des "regles de droit plus favorables a Ia 
reconnaissance d'un trust". 

11 ne semble pas y avoir de raison fondamentale pour que les trusts 
crees par Ia loi soient exclus des regles uniformes proposees. Le fait que 
I' instrument qui l'a cree soit une loi "etrangere" plutot qu'un testament 
ou un acte ne devrait pas etre une raison suffisante pour refuser de 
reconnaitre un trust, en autant qu'il possede les caracteristiques re
quises qui sont prescrites par les regles. Les tribunaux d'une province ou 
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d'un territoire devraient avoir le pouvoir de determiner si un trust 
impose par la loi d'une autre province. ou d'un autre territoire est 
executoire dans le for. On pense qu'il devrait l'etre, a moins que la 
province ou le territoire qui a adopte la loi ait outrepasse ses pouvoirs, 
ou que la politique representee par le trust soit en conflit avec l'ordre 
public du for. 

En resume, on recommande que les regles uniformes soient dotees 
d'un champ s'application large. Un trust, queUe que soit sa categorie, et 
la maniere dont il a ete cree, peut avoir des aspects inter-provinciaux. 
Dans la mesure oil des garanties adequates sont prevues pour proteger 
les interets legitimes des juridictions qui sont rattaches au trust, la 
reconnaissance ne devrait pas constituer un probleme serieux. 

(b) Categories de questions 

La Convention ne s'applique pas aux questions preliminaires rela
tives a la validite des testaments ou d'autres actes juridiques qui creent 
des trusts (Article 4). La loi designee par la Convention. ne s'applique 
qu'au trust lui-meme, et pas a la validite de l'acte juridique par lequel 
des biens sont transferes. Cet acte juridique est entierement regi par la 
loi determinee par les regles de conflits du for. S'il est determine que le 
transfert est invalide en vertu de la 1oi applicable, le debat est clos. 

On recommande d'utiliser la meme methode pour appliquer les 
regles uniformes proposees. II faudrait que les regles existantes de 
conflits determinent la valildite des conditions de forme de l 'instrument 
ou de l'acte juridique ayant cree le trust. Etant donne qu'il ne s'agit pas 
vraiment d'une "question de trust" ,  sa non-inclusion dans les regles 
proposees aiderait a demontrer que le statut du trust est celui d'une 
relation juridique et a eliminer la confusion en droit occasionnee par 
une identification trop marquee du trust a son instrument constitutif. 

(ii) Loi applicable 

Les regles de conflits etablies par la Convention sont de loin supe
rieures a celles qui semblent s' appliquer au Canada a l'heure actuelle.  
Elles conviennent parfaitement a une utilisation au palier inter-provin
cial. Nous recommandons qu' elles forment la base des regles uniformes 
proposees. 

Cela fournirait aux provinces et aux territoires un ensemble de regles 
en vertu desquelles le createur d'un trust serait libre de choisir la loi 
applicable. A defaut d'un tel. choix, la loi applicable serait determinee 
objectivement comme la loi avec laquelle le trust presente les liens les 
plus etroits.  
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La Convention note, a son article 7, quatre facteurs que 1' on consi
dere d'une importance particum�re pour permettre cette determination 
objective. Il faudrait utiliser ces facteurs dans les regles uniformes parce 
qu'ils aident a demontrer !'importance de considerer le trust comme une 
relation permanente qui necessite une administration continue. On 
pourrait ajouter d'autres facteurs a cette liste, mais il est inutile de le 
faire dans la mesure oil les tribunaux ont la liberte d'appliquer ces 
facteurs, ou tout autre qu'ils considerent adequat. En outre, si l'on 
donne un poids particulier a d'autres facteurs comme le "domicile' , 
cela risque de diminuer !'importance de la question centrale de !'ad
ministration. 

!Jarticle 8 identifie quatre aspects d'un trust pour lesquels on peut 
choisir ou determiner la loi applicable. Ces aspects sont : la validite du 
trust, son interpretation, ses effets ainsi que !'administration du trust. 
On pourrait dire que seulement deux d'entre eux, la validite et !'ad
ministration, doivent etre identifies, puisque la loi applicable a !'in
terpretation ou aux effets juridiques, en I' absence d'un choix exprime 
par le constituant, devrait dependre du fait que la question est liee a la 
validite ou a !'administration. 

Cet article enonce egalement une Jiste non exhaustive de questions 
que peut regir la loi applicable appropriee. C'est un procede qui a ete 
utilise dans d'autres Conventions de La Haye et qui sert, dans ce cas , 
principalement a informer les Etats qui ne connaissent pas le trust. Une 
telle liste serait d'utilite limitee dans les regles uniformes proposees a 
moins que l'on fasse Ia demarche additionnelle de caracteriser chaque 
question en matiere de validite ou d'administration. Une caracterisa
tion dans la loi pourrait sembler interessante a cause du plus grand degre 
de certitude qu'elle introduirait dans ce domaine du droit. Cependant, 
dans !'ensemble, il ne serait probablement pas indique de proceder de la 
sorte. La plupart des questions qui se posent ne sont pas difficiles a 
caracteriser. Lorsqu'une question implique des elements de validite 
aussi bien que d' administration, il peut etre preferable de laisser le choix 
aux tribunaux, avec la directive claire que les regles doivent etre appli
quees autant que possible pour maintenir la validite du trust et pour 
donner effet a !' intention du constituant. Par exemple, a cause des 
diverses methodes que differents Etats utilisent en matiere de disposi
tions a perpetuite, il est tout a fait possible qu'un trust soit invalide en 
vertu de la loi qui regit sa validite et valide en vertu de la loi regissant son 
administration. Si l'un des choix est h�tigime, un tribunal peut pouvoir 
maintenir le trust. Un tel choix ne serait cependant pas possible si, par 
loi, la question etait caracterisee. 
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QueUe loi regit le sujet de la caracterisation? En d'autres termes, 
quelle loi s'applique pour determiner si une question en est une de 
validite ou d'administration? La Convention ne parle pas du sujet, sauf, 
peut-etre, par implication. Par analogie avec Particle 10, il semblerait 
que la question doive etre determinee conformement a la loi applicable a 
Ia validite du trust. Cela semblerait etre conforme au droit anglais, mais 
contraire au droit americain. II faudrait envisager de clarifier ce sujet 
dans les regles proposees . 

eun des avantages majeurs de permettre au createur du trust de 
choisir Ia loi applicable vient du fait qu'il va probablement choisir 
uniquement une loi, permettant ainsi au trust d' etre traite comme unite. 
II faudrait specifier, cependant, que les elements du trust susceptibles 
detre isoles peuvent etre regis par differentes lois, choisies subjective
ment ou determinees objectivement. Quand, par exemple, le trust com
prend des biens dans plus d,un Etat et que chacun de ces biens doit etre 
administre pour le benefice de differents beneficiaires, le constituant 
peut vouloir que la loi du situs ou de la residence des beneficiaires les 
regisse dans chaque cas. En fait, il peut y avoir plusieurs trusts en un. II 
devrait etre possible a chacun d'etre regi par une loi differente comme si 
chacun avait ete cree separement. 

Egalement, il devrait etre possible a differentes elements d'un trust 
d'etre regi par differente lois, au choix du constituant ou par applica
tion des facteurs objectifs etablissant des liens, lorsque le constituant 
n'a pas fait un choix. Par exemple, la validite des conditions de fond 
peut etre determinee conformement a la loi du situs alors que 1' adminis
tration du trust peut etre regie par la loi de la residence de trustee. 

I..:article 10 prevoit que la loi applicable a la validite du trust deter
minera si cette loi ou la loi regissant un element susceptible d'etre isole 
peut etre remplacee par une autre loi. Cela constitue la reconnaissance 
du pouvoir de changer la loi applicable pendant la vie d'un trust. Le 
Canada a demande !'inclusion d'une telle disposition a cause de la 
pratique habituelle d'inclure dans les documents constitutifs de trusts 
canadiens un pouvoir pour les trustees de changer Ia loi de la validite et 
Ia loi de ! 'administration. Ce serait une disposition appropriee a inclure 
dans les regles uniformes proposees . 

Est-ce que la loi applicable comprend les regles de conflits de cet 
Etat? La reponse de la Convention est "Non". La loi designee par la 
Convention est toujours Ia loi substantielle, a I' exclusion des regles de 
conflit des lois. La consideration de regles de conflit est evidemment 
exclue lorsque Ia loi applicable est determinee en utilisant les facteurs 
objectifs etablissant des liens . Mais que se passe-t-il si le constituant 

473 



CONFERENCE SUR 1.1UNIFORMISATION DES LOIS AU CANADA 

choisit d' avoir les regles de conflits comprises dans la loi applicable? On 
s'attend a ce que l 'on donne effet a ce choix surtout si cela sert a 
maintenir la validite du trust. Le sujet, cependant, continue a poser des 
doutes. 

On recommande que le choix disponible a un constituant en vertu des 
regles uniformes proposees soit limite it la loi interne de l'Etat choisi . 
Faire autrement introduirait un facteur de complication sans servir 
aucun objectif substantiel evident. eadoption de regles de conflits 
uniformes dans toutes les provinces et les territoires resoudrait toute 
question se posant encore a cet egard de toutes manieres . 

(iii) Regles de conflits et ordre public 

Les provinces et les territoires devraient recevoir !'assurance que 
!'adoption des regles uniformes proposees n'entralnera pas la recon
naissance et !'execution de trusts a l 'encontre des regles imperatives ou 
d'ordre public du for ou des systemes de droit avec lesquels le trust 
presente des liens plus etroits . Bien qu'il soit desirable que le constituant 
ait la liberte de choisir Ia loi applicable il ne s' ensuit pas que cette liberte 
doive etre illimitee. 

On peut tracer une analogie avec I' application des regles de conflits 
relativement aux contrats . Dans Vita Food Products Inc. c. Unus 
Shipping Co. Ltd. <80> Lors Wright exprima I' opinion qu'en principe, il 
n' est pas essen tiel que la loi applicable choisie par les parties contrac
tantes ait un lien avec le contrat. <81> 11 continua en ces termes :<82> 

Mais lorsque s'applique la regie anglaise a l'effet que 
!'intention est le critere, et quand il y a une declaration 
expresse des parties de leur intention de choisir Ia loi du 
contrat, il est difficile de voir queUes qualifications sont 
possibles, a condition que cette intention ait ete exprimee de 
bonne foi et soit legale, et a condition qu'il n'y ait pas de 
raison d'eviter le choix pour un motif d'ordre public. 

D'apres Castel, les tribunaux du for peuvent refuser d'appliquer la 
loi choisie par les parties, pour la raison que celle-ci contrevient a I' ordre 
public du for, ou parce que les parties ne pourraient pas avoir obtenu le 
resultat desire en vertu du systeme de droit objectivement applicable. 
Les parties ne doivent pas tenter d'eviter les dispositions imperatives du 
systeme de droit avec lequel le contrat presente les liens les plus etroits et 
les plus reels . 11 dit ;<83) 

Pour conclure, il semble qu'au Canada, les parties sont 
libres de choisir tout systeme de loi applicable a leur contrat 
meme s'il est totalement independant de la transaction a 

474 



APPENDICE M 

part la clause de choix de la loi. Leur choix n'est pas limite 
au systeme de loi d 'un Etat avec lequel la transaction est liee 
en fait. La seule limitation placee sur le choix des parties est 
que les parties ne peuvent eviter les dispositions imperatives 
du systeme de loi avec lequel la transaction presente les liens 
les plus etroits et les pll.JS reels. C'est ce qu'on veut dire par 
"de bonne foi et legal". 

On recommande que les regles uniformes proposees prevoient qu'on 
ne donne pas effet au choix de loi du constituant lorsque cela serait 
contraire a 1' ordre public du for ou aux regles imperatives du systeme de 
loi avec lequel le trust, ou son aspect en question, presente les liens les 
plus etroits. 

(iv) Proposition de rejorme du droit quebecois 

Le Comite du droit international prive (le "Comite") de I' Office de 
revision du Code civil a recommande une revision et une codification 
extensives du droit du Quebec, afin d'etablir "un corps de regles de droit 
international prive aussi complet que possible".<84> 

Depuis la deuxieme guerre mondiale, des dizaines de 
milliers de personnes sont venues s'installer au Quebec tout 
en continuant a maintenir des liens avec 1' etranger. Les 
relations humaines et commerciales de plus en plus impor
tantes que le Quebec entretient avec ses voisins, aussi bien a 
!'echelon national qu'a !'echelon international, creent une 
foule de problemes juridiques qui demandent des solutions 
rapides et exemptes d'incertitude. Le developpement du 
commerce international dont depend en grande partie 
l'avenir de notre pays requiert !'existence de regles de droit 
international prive qui, tout en etant claires et precises, 
doivent etre assez flexibles pour permettre des solutions 
nouvelles et originates lorsque la necessite s' en fait sentir. <ss> 

Le Comite a propose un ensemble de regles qui tiennent compte des 
traditions quebecoises, des interets economiques et sociaux en cause, de 
meme que des efforts d'unification du droit international prive a !'eche
lon mondial. Un certain nombre de regles proposees sont basees sur les 
textes adoptes a la Conference de La Haye. Ainsi, le Comite vise a 
promouvoir une unification internationale . Le Comite s'est egalement 
efforce de promouvoir !'unification au palier inter-provincial . A cette 
fin, certaines des regles proposees tiennent commpte de solutions 
adoptees dans d'autres provinces.<86> 
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Bien que le Comit6 n' ait pas propose de regles particulieres se rappor
tant aux trusts, il semble que les regles uniformes proposees dans le 
present rapport soient compatibles avec la philosophie du Comite de 
doter Ie Quebec d'un corps de regles de droit international prive aussi 
complet que possible et de promouvoir !'unification des regles de con
flits par des mesures legislatives appropriees . II semble egalement que 
les regles de conflits proposees dans le present rapport soient compati
bles avec les regles correspondantes proposees par le Comite. 

!Jarticle 21 des propositions du Comite confirme le principe de la 
liberte des parties de choisir Ia loi applicable aux actes juridiques 
presentant un caract ere international. <87> En 1' absence de designation 
expresse, le juge devrait appliquer la loi de l'Etat qui, commpte tenu de 
la nature de l'acte et des diverses circonstances qui l'entourent, a le 
meilleur titre a le regir. Bien qu'il abandonne Ia preeminence que 
l'actuel article 8 du Code civil donne a la loi du lieu oi:t l'acte est passe, le 
Comite reconnait que ce lieu puisse jouer un role important dans la 
determination de la loi applicable. <as> 

Carticle 5 des propositions du Comite affirme le principe du respect 
de 1' ordre public lequel est en droit quebecois, <89> en particulier a 1' article 
6 alinea 2 du Code civil. Ce principe apparait egalement dans les regles 
uniformes proposees dans le present rapport. 

!Jarticle 6 des propositions du Comite reconnait le role que joue au 
Quebec la reglefraus omnia corrumpif.l'JO> La fraude dont i1 est question 
ici porte sur le point de rattachement. Lorsque les parties, dans le but 
d' eviter des dispositions imperatives ou des prohibitions de Ia loi interne 
du for modifient les circonstances qui constituent le point de rattache
ment, les juges quebecois seraient autorises par la disposition proposee 
a ignorer le changement du point de rattachement qui donnerait lieu a 
!'application du droit etranger ou confererait juridiction au tribunal 
etranger et ils appliqueraient Ia loi quebecoise. Cet article est base sur le 
principer contenu dan,s l'actuel article 7 . 1  du Code civil , dont i1 elargit le 
champ d'application. 11 constituerait une autre garantie relativement a 
la reconnaissance et a 1' execution des trusts. 

Le Comite recommande que le principe du renvoi soit rejete parce 
que, en pratique, celui-ci ne coordonne pas les diverses regles de con
flits . D'apres le Comite,191> 

11 n'existe pas de solution logique au probleme du renvoi. 
11 faut choisir en tenant compte du but poursuivi qui est de 
fournir auxjusticiables des regles claires, precises et d'appli
cation facile. C'est pour cela que I' on a decide de proposer 
que, dans tous les cas oi:t le juge quebecois doit appliquer Ia 
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loi etrangere, ce dernier doit en exclure les regles de droit 
international prive. 

Cette proposition est compatible avec les dispositions de Ia Conven
tion sur les trusts et avec les regles uniformes proposees dans le present 
rapport. 

II semble done que les regles uniformes proposees dans le present 
rapport soient compatibles avec les regles de droit international prive 
quebecoises actueiles et f�tures et que leur adoption dans cette juridic
tion favoriserait les politiques poursuivies par le Comite du droit inter
national prive de I' Office de revision du Code civil . 
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(See page 36) 

UNIFORM VITAL STATISTICS ACT 

Explanatory Note 

This Act is a general revision of the Uniform Vital Statistics Act, 
originally adopted by the Conference in 1949, with amendments in 1950 
and 1960. A variety of substantive changes have been made and the 
opportunity was taken to improve the organization of the Act and 
modernize its language and style. 

The Act maintains its general purpose, that is 

(a) to provide for mandatory registration of births, marriages and 
deaths, 

· 
(b) to register names at birth, and 

(c) to prohibit burials until death can be investigated. 

Significant departures from the previous Act include 

(a) parents will be able to choose any name for their child, not 
limited to their own, 

(b) particulars as to the father on registration of birth are only 
noted if the father personally completes the statement of birth; 
and references to marital status are omitted, 

(c) the technique of notation of changes on original documents is 
dropped to accommodate electronic storage of information, 

(d) a mechanism is provided for adjusting a registration to reflect a 
change of the sex of a person, 

(e) a special register of adoptions is established to help ensure 
confidentiality of adoptions, 

(f) registration of divorces is omitted since this is now a federal 
matter, 

(g) provisions respecting the registration of death and issuance of 
burial permits are revised to reflect current practices in Canada, 

(h) registration of deaths occurring on a ship is changed from "port 
of registry" to "first port of call" and is extended to cover 
deaths on aircraft and recovery of bodies at sea, and 

(i) many administrative and penalty provisions have been dropped. 
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UNIFORM VITAL STATISTICS ACT 

Contents 
Section 

1 .  Interpretation 
2. Notice of birth 
3. Reporting of birth 
4. Name of child 
5. Additional evidence required by 

director 
6. Birth registration 
7. Birth registration by director 
8. Foundlings 
9. Alteration or addition of given name 

by director 
10. Change of name 
ll . Stillbirth registration 
12. Change of sex 
13. Adoption registration 
14. Special register of adoptions 
15. Birth certificate after adoption 
16. Marriage registration 
17. Marriage registration by director 
18. Annulment registration 
19. Reporting of death 
20. Medical certificate 

Interpretation 

1. In this Act 

Section 
41 . Form and certificate to division 

registrar 
22. Death registration 
23. Death registration by director 
24. Burial permit 
25 . Cemetery owner's duties 
26. Births and deaths at sea or on aircraft 
27. Church records 
28. Fraudulent or improper registrations 

and certificates 
29. Corrections 
30. Search of records 
31 .  Issue of certificates and copies 
32. Certificates issued by director 
33. Appeals 
34. Power to take affidavits 
35 .  Publication of statistical information 
36. Annual report 
37. Confidentiality 
38. Offences 
39. Regulations 

"birth" means the expulsion or extraction from its mother of a fetus 
which, after complete separation from its mother, shows any sign of life; 

"cemetery'' means land set apart or used as a place for the interment 
or other disposal of dead bodies, and includes a vault, mausoleum and 
crematorium; 

"cemetery owner" includes the manager, superintendent, caretaker 
or other person in charge of a cemetery; 

"certificate" means a certified extract ofthe prescribed particulars of 
a registration filed in the office of the director; 

"cremation" means disposal of a dead body by incineration in a 
crematorium as provided by the Cemetery Act; 

"director" means the director of Vital Statistics; 

"division registrar" means a division registrar appointed for the 
purposes of this Act; 

"error" means incorrect information, and includes omission of in
formation; 
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"funeral director" means a person who takes charge of a dead body 
for the purpose of burial, cremation or other disposition; 

"incapable" means unable because of qeath, illness , absence from 
(enacting jurisdiction), or otherwise; 

"international classification" means the International Statistical 
Classification of Diseases, Injuries and Causes of Death as last revised 
by the International Conference assembled for that purpose and pub
lished by the World Health Organization; 

"medical practitioner" , except in section 12(1)(a), means (to be de
fined by each enacting jurisdiction in accordance with its own require
ments); 

"Minister" means the Minister to whom the administration of this 
Act is assigned; 

"occupier" means the person occupying any dwelling, and includes 
the person having the management or charge of any public or private 
institution where persons are cared for or confined, and the proprietor, 
manager, keeper or other person in charge of an hotel, inn, apartment, 
lodging house or other dwelling or accommodation; 

"prescribed" means prescribed by regulation; 

"registration division" means a registration division established un
der this Act; 

"stillbirth" means the complete expulsion or extraction from its 
mother after at least 20 weeks pregnancy, or after attaining a weight of 
at least 500 g, of a product of conception in which, after the expulsion 
or extraction, there is no breathing, beating of the heart, pulsation of 
the umbilical cord or unmistakable movement of voluntary muscle. 

Notice of birth 

2. The medical practitioner or other person who assumes responsi
bility for the delivery of a child at birth shall, within . . .  days after the 
birth, deliver or mail to the division registrar a notice of the birth in the 
prescribed form. 

Reporting of birth 

3 .  (1) Within 30 days after the birth of a child in (enacting jurisdic
tion}, 

(a) the mother and the father of the child, 
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(b) the child's mother, if the father is incapable or is unacknow
ledged by or unknown to the mother, 

(c) the child's father if the mother is incapable, 

(d) if neither parent is capable, or if the mother is incapable and the 
father is unacknowledged by or unknown to her, the person 
standing in the place of the parents of the child, or 

(e) if there is no person to whom clause (a), (b), (c) or (d) applies, 
any person who has knowledge of the birth of the child, 

shall complete and deliver or mail a statement in the prescribed form 
respecting the birth to the division registrar. 

(2) If the statement is made by a person under subsection (1)(b), (c), 
(d) or (e), the person making the statement shall make and submit with 
the statement a statutory declaration of the facts that require the state
ment to be made by the declarant. 

(3) If a pregnancy results in the birth of more than one child, a 
separate statement for each child shall be completed and delivered or 
mailed as provided in subsection (1), and each statement shall state the 
number of children born and their order of birth. 

(4) A statement shall contain particulars of the mother and, if the 
father makes the statement , particulars of the father. 

(5) Where a statement completed by only one parent of the child or 
by a person who is not the child's parent is registered, the director shall 
amend the statement on application of any of the following persons: 

(a) the child's mother and father together; 

(b) the child's mother, if the father is incapable or is unacknow
ledged by or unknown to the mother; 

(c) the child's father, if the mother is incapable.  

(6) If one parent applies to amend the statement without the other 
because the other parent is incapable, a statutory declaration of the fact 
shall be attached to the application. 

N arne of child 

4. (1) The surname of a child shall be registered as follows: 

(a) if only one parent completes the form under section 3, the 
surname shall be the one chosen by that parent; 
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(b) if both parents complete the form under section 3, the surname 
shall be a surname chosen by both of them; 

(c) if both parents complete the form under section 3, but do not 
agree on the child's surname, the surname shall be 

(i) the parents' surname, if they have the same surname, or 

(ii) a surname consisting of both parents' surnames hyphen
ated or combined in alphabetical order, if they have differ
ent surnames; 

(d) if a person who is not the child's parent completes the form 
under section 3 ,  the surname shall be 

(i) the parents' surname, if they have the same surname, 

(ii) a surname consisting of both parents' surnames hyphen
ated or combined in alphabetical order, if they have differ
ent surnames, or 

(iii) if only one parent is known, that parent's surname. 

(2) Notwithstanding subsection (1), no surname shall contain more 
than 2 surnames hyphenated or combined, and if the mother or father 
or both have a hyphenated surname, only one of the names in that 
surname shall be used . 

(3) For the. purpose of subsection (l)(c)(ii) and (d)(ii), if subsection 
(2) applies , the one name to be used is the name that alphabetically 
precedes the other. 

Additional evidence required by director 

5. If the division registrar is not satisfied as to the truth and suffi
ciency of the statement required under section 3(1), the division regis
trar shall refer the matter to the director who, in order to obtain 
additional evidence as may be necessary, may 

(a) require the attendance of the person who signed the statement, 
or of any other person, and 

(b) examine that person respecting any matter pertaining to the 
registration of the birth. 

Birth registration 

6. On the receipt, within one year after the birth, of a statement in 
the prescribed form respecting the birth, the division registrar, if satis-
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fied as to the truth and sufficiency of the statement, shall register the 
birth. 

Birth registration by director 

7. Where a birth is not registered within one year after the birth or the 
division registrar has referred the matter to the director under section 5,  
if  application for the registration is 

(a) made by any person to the director in the prescribed form, 

(b) verified by statutory declaration, and 

(c) accompanied by a statement in the prescribed form respecting 
the birth and other evidence as may be prescribed, 

the director shall register the birth if satisfied as to the truth and 
sufficiency of the matters stated in the application and that the applica
tion is made in good faith. 

Foundlings 

8.  (1) Where a new born child is found deserted, the person who 
finds the child, and any person in whose charge the child may be, shall 
give to the division registrar within 7 days after the finding or taking 
charge of the child, information possessed as to the particulars required 
to be registered concerning the birth of the child. 

(2) The division registrar, on receipt of the information regarding the 
birth of the child and on being satisfied that every reasonable effort has 
been made to identify the child, shall 

(a) require the person who found or has charge of the child 

(i) to complete a statutory declaration concerning the facts of 
the finding of the child, and 

(ii) to complete, so far as the person is able, the statement 
required under section 3(1), 

(b) cause the child to be examined by the local medical officer of 
health or a medical practitioner with a view to determining as 
nearly as possible the date of the birth of the child, 

(c) require the examiner to make a statutory declaration setting 
forth the facts as determined by the examination, and 

(d) make a detailed report of the case and transmit it, together with 
the evidence regarding the birth of the child, to the director. 
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(3) A medical practitioner shall be paid out of the consolidated 
revenue fund the prescribed fee for an examination made by the medical 
practitioner under subsection (2). 

(4) The director, on receipt of the report and the evidence under 
subsection (2), shall review the case and, if satisfied as to the correctness 
and sufficiency of the matters stated, shall determine for the child a date 
and place of birth, a surname and a given name and shall register the 
birth with that information. 

· 

(5) The director, on registering a birth under this section, shall trans
mit forthwith to the (Superintendent of Child Welfare) a copy of all 
documents respecting the child received under this section. 

(6) If, subsequent to the registration of a birth under this section, the 
identity of the child is established to the satisfaction of the director or 
further relevant information is received, the director shall 

(a) add to or correct the registration of the birth made under this 
section, or 

(b) cancel the registration of birth made under this section and 
cause a new registration in accordance with the actual facts of 
the birth to be made and filed in substitution for the registration 
first made under this section. 

(7) Where a new registration of the birth of a child is made under 
subsection (6), the date of registration shall be as shown on the registra
tion first made. 

(8) The director shall notify the (Superintendent of Child Welfare) 
forthwith of any action taken under subsection (6). 

(9) Where a person has received a certificate issued in respect of the 
registration of the birth of a child made under subsection (4), if the 
registration is cancelled under subsection (6), that person shall deliver 
or mail the certificate to the director for cancellation if the director so 
requires. 

Alteration or addition of given name by director 

9. (1) Except in a case to which section 10 applies, where the birth of 
a child has been registered and 

(a) the given name under which the child was registered is changed, 
or 

(b) the child was registered without a given name, 
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both parents, the surviving parent, the guardian of the child, the person 
procuring the name to be changed or given, or the child after attaining 
the age of majority, may apply to the director setting forth the particu
lars of the change or of the name given, accompanied by a statutory 
declaration completed by the applicant and 

(c) a baptismal certificate, showing the given name under which the 
child was baptized, or 

(d) if a baptismal certificate is not procurable, other documentary 
evidence satisfactory to the director, 

and the director, on being satisfied that the application is made in good 
faith and on payment of the prescribed fee, shall record the change. 

(2) No alteration of or addition to a given name shall be made under 
this section in any registration of a birth unless the name of the child was 
changed or the name was given to the child within . . . . years after the 
birth. 

[NOTE: Some jurisdictions may wish to delete subsection (2).] 

(3) Any birth certificate issued after the making of an alteration or 
addition pursuant to this section shall be prepared as if the registration 
had been made containing the changed or new given name. 

(4) A person who has a certificate in respt;ct of the registration of the 
birth of the child that was issued before the making of an alteration or 
addition pursuant to this section shall, if required by the director, 
deliver or mail the certificate to the director for cancellation. 

Change of name 

10. (1) Where the name of a person is changed in (enacting jurisdic
tion) under the law of (enacting jurisdiction) as it existed before (date of 
coming into force of[ Change of Name Act] or legislation establishing a 
statutory procedure for change of name) or under the (Change of Name 
Act), or is changed in another jurisdiction by or under a law of that 
jurisdiction, the director, on production of proof of the change and 
satisfactory evidence as to the identity of the person, 

(a) if the birth or marriage of the person is registered in (enacting 
jurisdiction), shall record the change, 

(b) if the change was made under the (Change of Name Act) and the 
person was born or married in Canada but outside (enacting 
jurisdiction), shall transmit to the officer in charge of the 
registration of births and marriages in the province or territory 
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of Canada in which the person was born or married a copy of 
the proof of the change of name produced to the director, or 

(c) if the change was made under the (Change of Name Act) and the 
person was born or married outside Canada, shall, if requested 
by the person whose name has been changed, transmit to the 
officer in charge of the registration of births and marriages in 
the jurisdiction in which the person was born or married, a copy 
of the proof of the change of name produced to the director. 

(2) Every birth or marriage certificate issued after recording a 
change under this section shall be issued as if the registration had been 
made in the name as changed. 

Stillbirth registration 

11. Where a stillbirth occurs , the person who would have been 
responsible for the reporting of it under section 3, if it had been a birth, 
shall complete and deliver or mail to the funeral director a statement in 
the prescribed form respecting the stillbirth. 

(2) The medical practitioner in attendance at a stillbirth or, where 
there is no medical practitioner in attendance, any other medical practi
tioner or a coroner shall complete the medical certificate included in the 
prescribed form showing the cause of the stillbirth and shall deliver or 
mail it to the funeral director. 

(3) On receipt of the statement, the funeral director shall complete 
the statement setting forth the proposed date and place of burial, 
cremation or other disposition of the body and shall deliver or mail the 
statement to the division registrar. 

( 4) On receipt of the statement the division registrar shall register the 
stillbirth. 

(5) On the registration of a stillbirth, the division registrar shall 
forthwith prepare and deliver to the person requiring them for the 
purpose of the burial, cremation or other disposition of the body of the 
stillborn child an acknowledgment that the stillbirth is registered and a 
burial permit. 

Change of sex 

12. (1)  Where a person's anatomical sex structure has been changed 
to a sex other than that which appears on the person's birth certificate, 
the director, on production of 

(a) an affidavit of 2 medical practitioners, each affidavit stating 
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that the anatomical sex of the person has changed, and 

(b) evidence satisfactory to the director as to the identity of the 
person, 

shall 

(c) if the birth of the person is registered in (enacting jurisdiction}, 
record the change of sex, and 

(d) if the birth of the person is registered outside (enacting jurisdic
tion), transmit to the officer in charge of the registration of 
births in the jurisdiction in which the person is registered, a copy 
of the proof of the change of sex produced to the director. 

(2) Every birth certificate issued after recording the change of sex 
under this section shall be issued as if the registration had been made 
with the sex as changed. 

Adoption registration 

13. (1) On receipt of a certified copy of an order of adoption trans
mitted under the (Adoption Act,) the director shall register the adop
tion. 

(2) Where, at the time of the registration of the adoption or at any 
time afterward, there is in the office of the director a registration of the 
birth of the person adopted, the director, on production of satisfactory 
evidence of the identity of the person, shall 

(a) withdraw the original registration from the registration files, 
and 

(b) substitute a registration of birth in accordance with the facts 
contained in the order of adoption. 

(3) Where a person is adopted pursuant to an order, judgment or 
decree of adoption made by a court in another jurisdiction, the director, 

(a) on receipt of a certified copy of the order, judgment or decree, 
and 

(b) on production of satisfactory evidence of the identity of the 
person, shall, if at the time of the registration of the adoption or 
at any time afterward, there is in the director's office a registra
tion of the birth of that person, register the adoption and 
substitute the registration of adoption in the manner referred to 
in subsection (2). 
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(4) Where a person born outside (enacting jurisdiction) is adopted 
pursuant to the (Adoption Act) , the director shall transmit a certified 
copy of the order of adoption to the person having charge of the 
registration of births in the jurisdiction in which the person was born. 
[NOTE: In a jurisdiction that does not have a provision in its Adoption 
Act or in similar legislation requiring that a certified copy of every 
adoption order be forwarded to the director by the court, an additional 
subsection so requiring should be inserted as subsection (1) and the 
present subsection (1) should be amended by striking out "in accord
ance with the Adoption Act".] 

Special register of adoptions 

14. (1) The director shall maintain a special register in which shall be 
kept 

(a) the original registrations of birth withdrawn from the registra
tion files pursuant to section 13, and 

(b) the copies of all orders, judgments and decrees received by the 
director for the purposes of section 13 ,  other than the copy 
required for the purposes of section 1 3  ( 4). 

(2) The special register and any entry, information or documents 
contained in it shall not be made public or disclosed to any person 
except on the order of the ( . . . . . . . . . . . . . . . . . . .  (court). 

[NOTE: This section may be unnecessary if the Adoption Act covers 
the same ground.]  

Birth certificate after adoption 

15. If a child born in (enacting jurisdiction) is adopted pursuant to 
the laws of (enacting jurisdiction) or of another jurisdiction and a 
registration of adoption has been made pursuant to section 13,  any 
certificate of birth of that child subsequently issued by the director 

{a) shall be in accordance with the registration of the adoption, and 

(b) in any case where parentage is shown, shall indicate the legal 
parents in accordance with the (Adoption Act), 

and nothing shall appear on any certificate issued by the director that 
would disclose that the child is an adopted child. 

Marriage registration 

16. (1) Immediately after a person authorized by law solemnizes a 
marriage in (enacting jurisdiction) he or she shall prepare a statement in 
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the prescribed form respecting the marriage, and the statement shall be 
signed by 

(a) each of the parties to the marriage, 

(b) at least 2 adult witnesses to the marriage, and·  

(c) the person who solemnized the marriage. 

(2) The person who solemnized the marriage shall, within 7 days 
after the marriage, deliver or mail the completed statement to the 
division registrar. 

(3) On the receipt within one year after a marriage of a completed 
statement in prescribed form respecting the marriage, the division 
registrar, if satisfied as to its truth and sufficiency, shall register the 
marriage. 

Marriage registration by director 

17. Where a marriage is not registered within one year after the 
marriage, if application for its registration is 

(a) made by any person to the director in the prescribed form, 

(b) verified by statutory declaration, and 

(c) accompanied by a statement in the prescribed form respecting 
the marriage and other evidence as may be prescribed, 

the director shall register the marriage if satisfied as to the truth and 
sufficiency of the matters stated in the application and that the applica
tion is made in good faith. 

Annulment registration 

18. (1) On receipt of a statement in the prescribed form respecting 
the annulment of a marriage, the director shall record the annulment 
and delete the registration of marriage. 

(2) Where a marriage solemnized in another jurisdiction is annulled 
in (enacting jurisdiction), the director, on receipt of the statement 
respecting the annulment, shall transmit a certified copy of the order, 
judgment or decree to the person having charge of registration of 
marriages in the jurisdiction in which the marriage was solemnized. 

[NOTE: In a jurisdiction that does not have a provision in its Judica
ture Act or similar legislation requiring that a statement respecting each 
annulment of marriage be forwarded to the director by the court, an 
additional subsection so requiring should be inserted as subsection (1). 

493 



UNIFORM LAW CONFERENCE OF CANADA 

In jurisdictions that do not receive a "statement" apt words should be 
inserted to describe the nature of the document used for the registra
tion. ]  

Reporting of death 

19. The personal particulars of the deceased person shall, on the 
request of the funeral director, be set forth in the prescribed form and 
delivered to the funeral director 

(a) by the nearest relative of the deceased present at the death or in 
attendance at the last illness of the deceased, 

(b) if no such relative is available, by any relative of the deceased 
residing or being in the registration division, 

(c) if no relative is available, by any adult person present at the 
death, 

{d) by any other adult person having knowledge of the facts, 

{e) by the occupier of the premises in which the death occurred, or 

{f) by the coroner who has been notified of the death and has made 
an inquiry or held an inquest regarding the death. 

Medical certificate 

20. (1) Where 

(a) a medical practitioner attended the deceased during his or her 
last illness, is able to certify the medical cause of death with 
reasonable accuracy and has no reason to believe that the de
ceased died under circumstances which require an inquiry or 
inquest under the Coroners Act, 

{b) the death was natural and a medical practitioner is able to 
certify the medical cause of death with reasonable accuracy and 
has received the consent of a coroner to complete and sign the 
medical certificate, or 

(c) a coroner conducts an inquiry or inquest into the death under 
the Coroners Act, 

the medical practitioner or the coroner, as the case may be, shall within 
48 hours after the death complete and sign a medical certificate in the 
prescribed form stating in it the cause of death according to the interna
tional classification and make the certificate available to the funeral 
director. 
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(2) Where 

(a) a death occurred without the attendance of a medical practi
tioner during the last illness of the deceased, or 

(b) the medical practitioner who attended the deceased is for any 
reason unable to complete the medical certificate within 48 
hours after the death, 

the funeral director or the medical practitioner, as the case may be, shall 
forthwith notify the coroner. 

(3) Where a cause of death cannot be determined within 48 hours 
after the death and 

(a) an autopsy is performed, or 

(b) an inquiry or inquest is commenced under the Coroners Act, 

and the medical practitioner who performs the autopsy or the coroner 
who commences an inquiry or inquest under the Coroners Act, as the 
case may be, considers that the body is no longer required for the 
purposes of the autopsy, inquiry or inquest, the medical practitioner or 
the coroner, as the case may be, may, notwithstanding subsection (1), 
issue and shall make available to the funeral director an interim medical 
certificate in the form required by the director. 

(4) After the conclusion of the autopsy, inquiry or inquest referred to 
in subsection (3), the medical practitioner or coroner, as the case may 
be, shall complete and sign the medical certificate required under 
subsection (1) and deliver it to the director. 

Form and certificate to division registrar 

21. (1) On receipt of the form referred to in. section 19. and of the 
medical certificate or the interim medical certificate, the fun.eral direc
tor shall forthwith deliver the form and certificate to the division 
registrar of the registration district in which the death occurred or, if the 
place of death is not known, to the division registrar of the registration 
district in which the body was found. 

(2) Where it is impracticable to deliver the form and certificate to the 
proper division registrar, they may be delivered to the nearest division 
registrar. 

Death registration 

22. On receipt, within one year after a death, of the form and 
certificate under section 21, the division registrar, if satisfied as to the 
truth and sufficiency of the form, shall register the death. 
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Death registration by director 

23. Where a death is not registered within one year after the death or 
where the division registrar refuses to register a death, if application for 
registration of it is made by any person to the director, accompanied by 

(a) the form and certificate under section 21, and 

(b) other evidence as may be prescribed, 

the director, if satisfied as to the truth and sufficiency of the matters 
stated in the application and that the application is made in good faith, 
shall register the death. 

Burial permit 

24. (1) On receipt of the form and certificate under section 21 (1), 
the division registrar shall prepare and issue to the funeral director a 
burial permit. 

(2) On receipt of the form and certificate under section 21 (2), the 
division registrar shall prepare and issue to the funeral director a burial 
permit and forward the statement and certificate to the proper division 
registrar. 

(3) No person shall 

(a) bury, cremate or otherwise dispose of the body of a person who 
dies in (enacting jurisdiction) unless a burial permit in respect of 
the deceased has been obtained from a division registrar, or 

(b) remove the body from the registration district in which the death 
occurred or the body was found, except temporarily for the 
purpose of preparing it for burial, cremation or other disposi
tion. 

(4) Where the body of any person is to be removed by a common 
carrier to the place of burial, cremation or other disposition, the 
removal shall not take place unless the prescribed copies of the burial 
permit have been affixed to the outside of the casket. 

(5) The funeral director shall , 

(a) at the place of burial, cremation or other disposition, remove 
any copies of the burial permit affixed to the outside of the 
casket, 

(b} deliver the prescribed copy of the burial permit to the person 
conducting the funeral or religious service, and 
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(c) deliver the prescribed copy of the burial permit to the cemetery 
owner or, where no person is in charge of the cemetery at the 
time of the burial or other disposition of the body, write across 
the face of the burial permit the words "No person in charge, ,  
append his or her signature to the permit, and mail it to the 
director. 

(6) Where a death occurs outside (enacting jurisdiction) and the 
burial, cremation or other disposition of the body is to take place in 
(enacting jurisdiction), a burial permit or other document authorized 
under the law of the place in which the death occurs, signed by the 
division registrar or other proper officer, is sufficient authority for the 
burial or other disposition of the body. 

Cemetery owner's duties 

25. No cemetery owner shall permit the burial, cremation or other 
disposition of a dead body in the cemetery unless the funeral director or 
the person officiating has delivered to the cemetery owner the pre
scribed copy of the burial permit. 

Births and deaths at sea or on aircraft 

26. (1) Where a birth or death occurs on a vessel underway or on an 
aircraft in flight, and the vessel's first port of call or the aircraft's first 
place oflanding after the birth or death, is in (enacting jurisdiction), the 
birth or death shall, for the purposes of this Act, be deemed to have 
occurred in (enacting jurisdiction). 

(2) Where a vessel recovers a body at sea and the vessel's first port of 
call after the recovery is in (enacting jurisdiction), the death shall , for 
the purposes of this Act, be deemed to have occurred in (enacting 
jurisdiction). 

Church records 

27. Where registers or records of baptisms, marriages or burials kept 
by any church or religious body in (enacting jurisdiction) are now on file 
or are afterward with the approval of the director placed on file in the 
office of the director, the registers or records shall be preserved and shall 
remain in the custody of the director as part of the records of the 
director's office. 

Fraudulent or improper registrations and certificates 

28. (1) On written application by any person and after notice to and 
hearing of all persons interested or, where the holding of a hearing is not 
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possible, on receipt of a statutory declaration or other evidence satisfac
tory to the director that may be adduced by any person interested, the 
director, if satisfied that an event registered under this Act did not in fact 
occur, may 

(a) order cancellation of the registration, and 

(b) order that every certificate issued in respect of that registration 
be delivered to the director for cancellation. 

(2) On written application by any person and after notice to and 
hearing of all persons interested or, where the holding of a hearing is not 
possible, on receipt of a statutory declaration or other evidence satisfac
tory to the director that may be adduced by any person interested, the 
director, if satisfied that a certificate was obtained or is being used for 
unlawful or improper purposes, may order the delivery to the director of 
that certificate. 

(3) A person who possesses or controls a certificate in respect of 
which an order has been made under subsection (1) or (2) shall forth
with, on receipt of the order, deliver the certificate to the director for 
cancellation. 

(4) The director shall retain all registrations and certificates can
celled under this section, together with the director's order and all 
related documents. 

Corrections 

29. (1) If, while registration documents are in the possession of a 
division registrar, it is reported that an error exists in the registration, 
other than an error of the kind referred to in section 28 (1), the division 
registrar shall inquire into the matter and, if satisfied that an error has 
been made, may correct the error. 

(2) If, after registration documents have been received by the direc
tor, or registration has been made by the director, it is reported that an 
error exists in the registration, other than an error of the kind referred to 
in section 28 (1), the director shall inquire into the matter and, on the 
production of satisfactory evidence verified by statutory declaration, 
may correct the error . 

. (3) If, after the correction of an error, application is made for a 
certificate, the certificate shall be prepared as if the registration had 
been made containing correct particulars at the time of registration. 
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Search of records 

30. (1) Any person, on applying, furnishing information satisfac
tory to the director and paying the prescribed fee, may, if the director is 
satisfied that the search information is not to be used for an unlawful or 
improper purpose, have a search made by the director 

(a) for the registration of any birth, stillbirth, marriage, death, 
change of name or annulment of marriage, or 

(b) for the record of any baptism, marriage or burial placed on file 
in the office of the director under section 27 . 

(2) The director shall make a report on the search which shall state 
only the following information: 

(a) whether or not the birth, stillbirth, marriage, death, change of 
name, annulment of marriage, baptism or burial is registered or 
recorded; 

(b) if registered, its registration number. 

Issue of certificates and copies 

31. (1) A certificate of birth or marriage may be issued by the 
director, on application in the prescribed form and on payment of the 
prescribed fee, only to 

(a) a person named in the certificate, 

(b) a parent whose name appears on the registration from which the 
certificate is to be issued, 

(c) a spouse of a person whose name appears on the registration 
from which the certificate is to be issued, 

(d) a person on the authorization in writing of the person named in 
the certificate or of the parents or spouse of the person named in 
the certificate, 

(e) a lawyer acting for the person named in the certificate or for the 
parents or spouse of the person named in the certificate, 

(f) a person on the order of a court, 

(g) a public officer who requires it for use in the discharge of 
official duties, or 

(h) a person on the authority in writing of the Minister. 

(2) A birth certificate shall contain 
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(a) the name of the person, 

(b) the date of birth, 

(c) the place of birth, 

(d) the sex of the person, 

(e) the date of registration, and 

(f) the registration number, 

and may contain the names of the parents. 

(3) A copy or certified copy of the registration of a birth may be 
issued by the director on application in the prescribed form and on 
payment of the prescribed fee only to 

(a) the person to whom the registration applies, if that person is an 
adult, 

(b) a person who is shown on the registration as the mother or 
father of the person in respect of whom the registration applies, 

(c) a person who requires it to comply with the (Adoption Act}, 

(d) a public officer who requires it for use in the discharge of 
official duties , 

(e) a person on the order of a court, or 

(f) a person on the authority in writing of the Minister. 

(4) A copy or certified copy of the registration of a marriage may be 
issued by the director on application in the prescribed form and on 
payment of the prescribed fee only to 

(a) a party to the marriage, 

(b) a person on the authority in writing of a party to the marriage, 

(c) a lawyer acting for a party to the marriage, 

(d) the legal representative of a party to the marriage, 

(e) a person on the order of a court, or 

(f) a person on the authority in writing of the Minister. 

(5) Any person, on applying, furnishing information satisfactory to 
the director and paying the prescribed fee, may, subject to subsection 
(6), obtain a certificate in the prescribed form in respect of the registra
tion of a death. 
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( 6) No certificate issued in respect of the registration of a death shall 
be issued in a manner that discloses the cau�e of death as certified on the 
medical certificate, except 

(a) to the mother, father, brother, sister, spouse or common law 
spouse of the deceased or to the adult child of the deceased, 

(b) on the authority in writing of the Minister, or 

(c) on the order of a court. 

(7) A copy or certified copy of the registration of a death or stillbirth 
may only be issued on application in the prescribed form and on 
payment of the prescribed fee to a person 

(a) on the authority in writing of the Minister, 

(b) on the order of a court, or 

(c) who satisfies the director that it is required to accompany an 
application to disinter a body. 

(8) The director may refuse to issue a certificate, copy or certified 
copy under this section if the director has reason to believe that the 
document is to be used for an unlawful or improper purpose. 

(9) Any person, on application in the prescribed form and on pay
ment of the prescribed fee, may, with the approval of the director and 
subject to the same limitations as those set out in subsections (1), (3), 
(4), (6) and (7), obtain a certificate in the prescribed form in respect of 
the record of a baptism, marriage or burial placed on file under section 
27. 

(10) In respect of the issuance of the certificates, copies or certified 
copies, or any of them, mentioned in subsections (1), (3), (4), (6), (7) and 
(9), the Minister may in writing dispense with the authority required 
from him by those subsections or may dispense with that authority in 
cases and circumstances specified by him. 

(11) No certificate, copy or certified copy shall be issued under this 
Act in respect of the registration of an adoption, change of name or 
annulment of marriage. 

(12) Notwithstanding subsections (1), (3), (4), (6), (7) and (9), any 
person, on application in the prescribed form and on payment of the 
prescribed fee, may obtain a copy or certified copy of 

(a) a registration of birth, stillbirth, marriage or death, or 
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(b) the record of a baptism, marriage or burial placed on file under 
section 27 

after 100 years after the event that was registered or recorded. 

Certificates issued by director 

32. (1) Every certificate, copy or certified copy issued under section 
31 shall be issued by the director, and no person other than a person 
authorized by this Act to do so shall issue any document that purports to 
be issued under this Act. 

(2) Where the signature of the director or other official is required 
for the purposes of this Act, the signature may be written, engraved, 
lithographed or reproduced by any other mode of reproducing words in 
visible form. 

(3) Every document issued under this Act under the signature of the 
director or other official is and remains valid, notwithstanding that the 
director or the official ceased to hold office before the issue of the 
certificate. 

Appeals 

33. (1) Where 

(a) an application for the registration of a birth, stillbirth, marriage 
or death or recording of a change of sex is refused by the 
director, and 

(b) within one year after the refusal, an application is made to the 
. . . . . . . . . . . . .  Court, 

the court, on being satisfied 

(c) as to the truth and sufficiency of the evidence adduced on the 
application referred to in clause (a), and 

(d) that the application referred to in clause (a) is made in good 
faith, 

and having regard to the requirements respecting delayed registration s�t 
forth in the regulations for the guidance of the director, may make an 
order requiring the director to accept the application and register the 
birth, stillbirth, marriage or death or record the change of sex. 

(2) The clerk of the court shall forthwith send a copy of the order to 
the director, who shall comply with the order. 

(3) Where 
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(a) an application for a certificate or a search in respect of a birth, 
baptism, stillbirth, marriage, death 9r burial is refused by the 
director or where an application for a search in respect of a 
change of name or annulment is refused by the director, and 

(b) within one year after the refusal, application is made to the 
. . . . . . . . . . . . .  Court, 

the court, on being satisfied that the applicant has good reason for 
requiring the certificate or search and that the application referred to in 
clause (a) is made in good faith, may make an order requiring the 
director to issue the certificate or make the search, and the clerk of the 
court shall forthwith send a copy of the order to the director, who shall 
comply with the order. 

( 4) Where the director has made an order under section 28, 

(a) any person interested may, within . . . .  years afterward, appeal 
to the . . . . . . . . . . . Court, and 

(b) the court may make an order confirming or setting aside the 
order of the director. 

Power to take affidavits 

34. The director and every official acting under this Act may take the 
affidavit or statutory declaration of any person for the purposes of this 
Act. 

Publication of statistical information 

35. The director may compile, publish and distribute statistical in
formation respecting the births, stillbirths, sex changes, marriages, 
deaths, adoptions, changes of name and annulments of marriage regis-
tered or recorded. 

Annual report 

36. As soon as convenient after the first day of January in each year, 
the director shall make, for the use of the Legislative Assembly and for 
public information, a statistical report of the births, stillbirths, sex 
changes, marriages, deaths, adoptions: changes of name and annul
ments of marriage registered or recorded. 

Confidentiality 

37. ( 1) No person employed in the administration of this Act shall 
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(a) communicate or allow to be communicated to any person not 
entitled to it any information obtained under this Act , or 

(b) allow any person not entitled to, to inspect or have access to any 
records containing information obtained under this Act. 

(2) The persons, classes of persons or organizations listed in the 
schedule are entitled to the information, inspection or access rights 
shown for them in the schedule, subject to any conditions shown for 
them. 

(3) This section does not prohibit the compilation, furnishing or 
publication of statistical data that does not disclose specific informa
tion with respect to any particular person. 

Offences 

38. (1) A pen;;on who contravenes this Act or the regulations com
mits an offence. 

[NB: Each jurisdiction should set its own penalties if needed.] 

(2) Where more than one person is required to give notice, or to 
register, or to furnish a statement, certificate or particulars require4 
under or pursuant to this Act and the duty is carried out by any of those 
persons, the other or others are not liable. 

Regulations 

39. The Lieutenant Governor in Council may make regulations 

(a) establishing and varying the boundaries of registration divi
sions in the Province, 

(b) prescribing the forms to be used in carrying out the provisions 
of this Act, 

(c) prescribing the duties of the director, 

(d) prescribing the duties of and records to be kept by the division 
registrars, 

(e) prescribing the information and returns to be furnished to the 
director and fixing the times when the information and returns 
are to be transmitted, 

(f) fixing the times when division registrars shall forward registra
tions to the director, 

(g) for the registration of births, marriages, deaths, stillbirths , 
annulments of marriage and adoptions, and for the recording 
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of changes of name, in cases not otherwise provided for in this 
Act, 

(h) prescribing the fees to be paid for searches,  certificates and 
anything done or permitted to be done under this Act and 
providing for the waiver of payment of any fee in favour of any 
person or class of person, 

(i) designating the persons who may sign registrations, 

G) prescribing the evidence on which the director may register a 
birth, stillbirth, marriage or death after one year has elapsed, 

(k) requiring persons in charge of hospitals to make returns of the 
births of all children born in hospitals, and 

(1) for the purpose of effectively securing observance of this Act, 
and generally for the better carrying out of its provisions and 
obtaining the information required under it. 

SCHEDULE 

(section 37(2)) 

[NOfE: Jurisdictions should determine their own list pursuant to 
section 37(2). Birth and death indices provided to the federal agency 

responsible for social insurance numbers and the local superannuation 
branches were given as examples. ]  
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I .  Background 

There is a consensus in most jurisdictions that rigorous adherence to 
the formalities for the execution of wills has led to invalidation of many 
wills which ought to have been valid, as a matter of fairness and equity. 
The principle of "substantial complhmce" has been proposed as a 
solution in a number of fora but the concept was not accepted by the 
Uniform Law Conference. Nevertheless, it was felt that the Conference 
should continue to address the problem of hardship arising from appli
cation of the existing rules . It was therefore resolved in 1984 that the 
Saskatchewan and Alberta Commissioners "revisit this matter and 
report back in 1985 on what, if any, amendments should be made to the 
existing rules governing formalities of execution of wills". The purpose 
of this report is, therefore, to identify and examine those formalities 
which have created the most difficult, or the most common, problems 
and to propose legislative solutions, where appropriate. 

II. History 

Formal requirements with respect to the execution of wills were 
introduced into English law in 1540. This Act, pertaining only to devises 
of real property, required that the transaction be "in writing" but did 
not require the testator's signature.<n With respect to personalty, there 
were no formal requirements and it was sufficient that the "wilP' 
expressed the testator's wishes concerning disposition of his property on 
his death. 

The Statute of Frauds, <21 dealing with formal requirements as to 
execution, revocation and alteration, was passed with respect to real 
property in 1677. The transaction had to be in writing, signed by the 
testator (or someone at his direction) and attested by "three or four 
credible witnesses".m Lack of attesting witnesses was not, prior to 1837, 
fatal, as long as there was evidence of handwriting. 

In 1 837, the Wills Act<4> was passed, importing the jist of the formal 
requirements of the Statute of Frauds into the realm of wills. It also 
made uniform the technical requirements relating to real property and 
personalty. The 1837 Act is the basis of the formal requirements in 
Anglo-Canadian law and other common law jurisdictions . 

III . Purpose of Formalities 

The primary objective of the formalities is protection against fraud 
and undue influence to ensure that the will reflects the true wishes of the 
testator. Other secondary functions which have been identified<5> are: 
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(1) the evidentiary function, which refers to the perma
nence and reliability of evidence of the testator's intention; 

(2) the cautionary function, which derives from the sig
nificance of the "ceremonial" aspects of the process, thus 
impressing on the testator the importance of his actions; and 

(3) the channelling function, which is the assurance of 
expeditious processing of routine documents conforming to 
a uniform standard. 

Notwithstanding that the primary function is to ensure that the 
testator's true intentions are given effect to , the courts have consistently 
held that the requirements themselves are absolute. For example, in Re 
Wozciechowiecz (1931), 4 D.L.R. 585 (Alta. C.A.) ,  McGillivray, J. A. 
referred with approval to Re McGibbon,  [ 1931 ]  2 D.L.R. 586 at 587: 

"The validity of a testamentary document in so far as its 
execution is concerned depends entirely upon its compliance 
with the statutory requirements in that behalf at the time of 
its execution�' 

He summarized that: 

"In other words, this Court will give effect to the clear 
intention of a testator as gathered from the language of his 
will in so far as it is possible to do so without rejecting the 
provisions of express statutory enactment as to wills!' 

Why have the courts adopted such rigid standards? There are proba
bly two reasons: first, the "best evidence" , i .e .  the testator himself, is no 
longer available for providing assistance; and second, the laws of intes
tacy are available as a "back-up". Unfortunately, the requirement of 
rigid adherence to the formalities has given credence to the old adage 
that hard cases make bad law, in situations where the courts have 
strained to find that the formalities are satisfied in order to achieve an 
equitable result. 

Although it might be argued that the courts have, through their 
interpretation of the formal requirements, engaged in their own version 
of "judicial substantial compliance" ,  as Professor J. Langbein<6> points 
out: 

"It is hard to predict when the equities of particular cases 
will inspire particular courts to indulge in these evasions. 
Hence the strict compliance rule - although meant to pro
duce certainty in testamentation - breeds litigation on ac
count ofthe unpredictability about when and how the courts 
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will apply it . The rule has achieved what is in many respects 
the worst of both worlds. It produces results of unexampled 
harshness when it is enforced, and it frequently leads the 
courts to dishonesty and caprice when it is not!' 

In the U.S. ,  The Uniform Probate Code, Part 5, Article II has 
substantially minimized the requirements of execution in order to vali
date wills wherever possible. The General Comment states :  

"If the will is to be  restored to its role as the major 
instrument for disposition of wealth at death, its execution 
must be kept simple. The basic attempt of these sections is to 
validate the will whenever possible. To this end . . .  formali
ties for a written and attested will are kept to a 
minimum . .  �· 

Under the U.P.C. ,  a will is valid if signed and witnessed by two 
persons, each of whom witnessed either the signing or the testator's 
acknowledgement of the signature or of the will. 

Great Britain has also taken steps to reduce legislative formalities: see 
The Administration of Justice Act, 1982, Statutes of Great Britain, 
c. 53 .  The requirement that the signature appear "at the end" is abol
ished. As well, a witness may acknowledge his signature to the testator 
without the presence of the other witness . 

IV. Specific Formalities Causing Difficulties 
1 .  Position of the Testator's Signature 

The Uniform Wills Act requires that: 

"4 . . .  (A) will is not valid unless, 
(a) at its end it is signed by the testator or signed in his �arne 
by some other person in his presence and by his 
direction . . �· (emphasis added) 

Section 7 of the Uniform Act was designed to attenuate some of the 
difficulties produced by the case law in the interpretation of "the end". 
Notwithstanding this provision, however, difficulties have persisted. 

In Re Beadle, [1974] 1 All E.R. 493 the testatrix had signed her will at 
the top and again on the envelope which was then sealed. The Court was 
"regretfully" unable to admit the will to probate although the court was 
satisfied that nothing could have been altered after the envelope had 
been sealed. In contrast, cases like Re Goods of Hornby, [1946] P. 171 
and Re Tachibana (1968), 63 W.W.R. 99 (Man. C.A.) are examples of 
how far some Courts will strain the technical language in order to find in 
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favour of validity. Ih the former case, the signature appeared halfway 
down the will and again at the side, and in the latter it appeared twice 
within the document but not at the end, and yet in both cases the courts 
were able to find that the signature was at the end of the will. The weight 
of English authority seems to be against accepting the signature above 
any of the dispositive portions, but this has led to technical "tricks" 
such as reading the will from back to front in order to find that the 
signature is at the end: see In the Goods of Smith, [ 1931 ] P. 225 and In 
the Estate of Long, [ 1936] P. 166. In Canada, the same result has been 
achieved by generously applying the doctrine of incorporation by refer
ence to admit provisions on the back of a sheet signed only on the form: 
Re Poole, [ 1929] 1 D.L.R. 418 .  It is difficult, if not impossible, to 
reconcile all the decisions dealing with positioning of the testator's 
signature but generally speaking, Canadian courts seem to be inclined 
to go to. some considerable lengths to "stretch" the meaning of "at the 
end" in order to admit a will to probate. Nevertheless, it is desirable for 
consistency and predictability to amend the formal requirement if the 
only other solution is to rely on the willingness of the courts to bend the 
ordinary meaning of the "end". 

The policy for requiring that the signature be at the end is probably to 
ensure that testators (or more importantly, others) did not add further 
dispositions after the making of the will was completed. The rigid 
adherence to placement "at the end" should not, however, invalidate a 
will where the court is satisfied that the signature was intended to give 
effect to the will, wherever placed. This should probably not extend to 
validation of dispositions which the court is satisfied were inserted at a 
later date. Otherwise, unsigned or unattested alterations would un
doubtedly be validated without proper compliance with the formalities. 

Recommendation: The technical formality of requiring the signature of 
the testator to be at the end of the will should be modified by a provision 
allowing the court to admit to probate a will not signed "at the end" 
where it appears that the signature was intended to give effect to the will. 

2.  Signature of the Testator to be Made or Acknowledged in the 
Presence of TWo Witnesses 

The Uniform Wills Act provides that: 
"4 . . . (A) will is not valid unless, . . .  
(b) the testator makes or acknowledges the signature in the 
presence of two or more attesting witnesses . . ". 

There are several reasons for this requirement. First, the presence of 
witnesses is some measure of protection against forgery. Second, the 
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number (two or more) increases the likelihood that at least one person 
will survive the testator to be available to give �vidence, if need be, while 
decreasing the possibility of duress or undue influence being exerted 
against the testator by one of the witnesses. Of course, if the witnesses 
are collaborating in exerting pressure on the testator, the object will not 
be met. But overall, the goals are adequately met by this formal require
ment. As well, it is generally known among members of the public that 
two witnesses are required(7) (indeed, many testators making holograph 
wills have their signatures attested by two witnesses even though not 
legally required). While it might be argued that persons will be unable to 
secure two witnesses, due to remoteness or other reasons, this problem 
is already adequately addressed by the admission of holograph wills. 
Therefore, no change to this formality is warranted. 

Recommendation: The requirement that the testator's signature be 
made or acknowledged in the presence of two witnesses should be 
retained. 

3 .  The Requirement that Witnesses be Present (at the same time) 
When the Testator Makes or Acknowledges His Signature 

Clasue 4(b) states that a will is not valid unless: 

"the testator makes or acknowledges the signature in the 
presence of two or more attesting witnesses present at the 
same time;" 

The most important reason for requiring the witnesses to be present 
at the same time when the testator makes or acknowledges his signature 
is to protect against undue influence. The fact that both witnesses are 
present performs the important function of allowing one witness to be 
cross-examined, based on the evidence of the other, if factual questions 
arise concerning the exercise of undue influence. In addition, two 
persons are presumably of greater assistance to the court in reconstruct
ing the events, if duress by some other person (a beneficiary, for exam
ple) is alleged or if there is a question as to testamentary capacity. There 
may also be a ceremonial value to the ritual of joint presence, impress
ing upon all persons concerned the solemnity of the transaction. ts) These 
are valuable functions which, by and large, serve their objects well and 
cause few problems (if the reported cases are any indication of prob
lems). 

Recommendation: There should be no change to the Uniform Act 
requiring the signature or acknowledgement of the testator to be made 
in the presence of two or more witnesses, both present at the same time. 
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4. Sequence of Events: Signature of Witnesses Must Take Place 
After Testator Makes or Acknowledges His Signature in the Joint 
Presence of the Witnesses 

Clause 4(c) of the Uniform Act states that a will is not valid unless: 

"two or more of the attesting witnesses subscribe the will 
in the presence of the testator!' 

The courts have interpreted "the attesting witnesses" to refer to those 
witnesses who were present at the same time when the testator made or 
acknowledged his signature, which, it is submitted, is correct; however, 
they have gone on to find that the signing by the witnesses is not valid 
unless it takes place after the testator's signature or acknowledgement is 
made in their joint presence. They have implied into the statutory 
wording a specific requirement that these events occur in a certain 
sequence in order for them to be valid. Specifically, if one witness signs 
before the testator, then notwithstanding that the testator subsequently 
signs in the joint presence of that witness and a second witness, the 
signature of the first witness is invalid. These facts arose in the case of 
Re Brown, [ 1954] O.W.N. 301 , and again more recently in Re Colling, 
[ 1972] 1 W.L.R. 1440. 

In Re Brown, the testatrix signed in the presence of the first witness, 
Mrs. Viccars. Then the testatrix and Mrs. Viccars went downstairs to 
secure a second witness , Mrs . Moon. Both the testatrix and Mrs . 
Viccars acknowledged their signatures in the presence of Mrs . Moon, 
who then subscribed as a witness. The court found the attestation to be 
invalid: 

"(S)ince the testatrix did not sign her will in the presence 
of Mrs . Viccars and Mrs. Moon, both actually present at the 
same time, it was not only necessary for her to acknowledge 
her signature in the presence of both of them, present at the 
same time, but it was also necessary for both Mrs. Viccars 
and Mrs. Moon to subscribe their names as witnesses to the 
will after the testatrix had acknowledged her signature in 
their joint presence, and this was not done. In other words, 
the failure of Mrs. Viccars to subscribe her name as a witness 
to the will after the testator (sic) had acknowledged her 
signature on the will in the presence of both Mrs. Viccars 
and Mrs. Moon has, in my opinion, rendered the will in
valid!' 

In Re Colling, the testator, a patient in a hospital, began to sign his 
name when one of the witnesses, a nurse, was called out of the room to 
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attend another patient. When she returned, both the testator and the 
other witness had already signed, and both acknowledged their signa
tures to the nurse, who then signed. The court expressed "great regret" 
at having to defeat the purpose and patent intention of the testator. 

While it is desirable to retain the joint presence requirement in order 
to better ensure the availability and reliability of evidence, as mentioned 
above, there should be no requirement that a witness who signs in the 
testator's presence be prevented from acknowledging his signature be
fore or after the signature of the testator and the other witness. In other 
words, the acknowledgement by the witness should have the same effect 
as a signature by that witness. It is perhaps worth noting that this 
approach was recommended in Britaip. by the Law Reform Committee 
in 1980, and was adopted by legislation enacted in 1982. The approach 
has not been accepted entirely without criticism, however. For example, 
a critique appears in the April, 1981 edition of The Solicitors Journal. <9) 
The observation is made that the other alternative would be to remove 
altogether the requirement of simultaneous presence, otherwise some 
wills might still be defeated. Nevertheless, the case law does not seem to 
indicate that other difficulties have arisen from this formal require
ment, therefore no further change is warranted at this time. 

Recommendation: The witnesses should be required to be jointly 
present when the signature or acknowledgement of the testator is made, 
but a witness who signs prior to the acknowledgement of the testator 
should be allowed to simply acknowledge his signature. 

5 .  The Requirement that the Witnesses Must Sign in the Presence of 
. the Testator 

The Uniform Wills Act provides that a will is not valid unless: 

"4( c) two or more of the attesting witnesses subscribe the 
will in the presence of the testator.• 

This formality involves a mental as well as a physical element, accord
ing to the case law: see Peden v. Abraham (1912), 3 W.W.R. 265, 8 
D .L.R. 403 (B.C.) ;  Re Wozciechowiecz, supra. This means that the 
testator must be "mentally" present as well as physically present. Thus, 
In the Goods of Chalcraft, [1948] P. 222 the testatrix received a mor
phine injection but the court was able to find that the drug had not taken 
sufficient effect so that she was not insensible when the witnesses 
signed. In Re Wozciechowiecz, the testator was not "present" because 
the evidence indicated that he had to be lifted up to execute the will and 
therefore could not have actually turned around and watched the wit
nesses subscribe the will if P,e had wanted to do so. Jarman on Wills 
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(1930)00> states that "(i)f the testator is unable to move without assist
ance, and has his face turned from the witnesses, so that it is out of his 
power to see them if he so wished, the attestation will be insufficient". 
This statement is approved of in Re Wozciechowiecz but it is not 
absolutely clear whether the case is addressing the mental element (the 
knowledge that the witnesses were signing) or the physical element (the 
ability to see them, unassisted). In the case of a blind testator, it must 
appear that he could, if he had his eyesight, have seen the witnesses sign. 
In the Goods of Charlotte Piercy (1845), 1 Rob. Bee. 278, 163 E .R. 
1038.  

It is a rather arbitrary distinction to say that a testator who refuses to 
look (but who could, if he cared to do so) is Hphysically present" , but a 
person who is too sick to watch is not "physically present". Obviously, 
the "if he had cared to look" line of cases is an extension of the ordinary 
meaning of presence, whereas the latter is a restriction of it. The former 
seems to have been invented to "save" wills where, for example, the 
testator has left the room prior to completion of attestation. 

The main argument in favour of retention of this requirement is that 
it is a safeguard against substitution of a different document by the 
witness. If however, the testator has already signed the will, the risk of 
this happening is probably remote. The risk is probably greatest when 
the testator's mental presence is lacking (i.e.  he is unconscious). There is 
not a sufficient reason to retain the rule, it is submitted, in situations · 
where the testator is physically disabled, through illness or other causes , 
and unable to watch attestation. Rather than employing the "fiction" of 
whether or not the disabled person "could have watched" if he were not 
disabled, it is submitted that it would be better to simply provide that the 
signature in the testator's physical presence is valid whether he watches 
or not, as long as the mental element is met. 

Recommendation: (a) The requirement that the witnesses affix their 
signature in the testator's mental presence should be retained. 

(b) The requirement that the witnesses affix their 
signatures in the testator's physical presence should be modified to 
cause to be valid, a signature made by a witness before a testator who is 
conscious but physically unable to watch the actual attestation. 

6. Wholly in the Handwriting of the Testator 

Section 6 of the Uniform Bill provides that: 

"6 A testator may make a valid will wholly by his own 
handwriting and signature, without formality and without 
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the presence, attestation or signature of a witness�' 

Two important functions are served by the technical requirements 
pertaining to holograph wills : 

( 1 )  The fact that the testator himself sets out the provisions by his 
own hand confirms that he knows and approves the contents 
(i.e . ,  the testator's intentions or wishes, are apparent). 

(2) The fact that it is in the testator's own handwriting identifies the 
maker and therefore lessens the risk of forgery. 

Considerations with respect to undue influence are, by and large, set 
aside (though certainly a holograph will is susceptible to attack on 
grounds of duress or undue influence, as with a formal will). Protection 
against forgery is an important issue when considering any changes to 
the provisions respecting holograph wills. 

The most common problem arising from the "wholly handwritten" 
requirement is the use of a printed will form. The testator merely inserts 
his wishes into the blanks contained on the printed form, and then signs 
it, without attestation. The will is therefore partly, not wholly, in the 
handwriting of the testator. 

There are at least two lines of authority on how the court is to treat 
such a document. The first line of cases suggest that the will must be 
rejected in its entirety: Re Rigden Estate, [ 1941 ] 1 W.W.R. 566; Re 
Griffiths Estate, [ 1945] 3 W.W.R. 46. The second line of cases, however, 
indicate that those portions which are in the testators handwriting can 
be admitted as a holograph will: Re Ford Estate, [ 1954] 13 W.W.R. 604; 
Re Austin (1967), 61 D .L.R. (2d) 582; Re Laver (1957), 10 D.L.R. (2d) 
279.  In Saskatchewan, it is clear that the handwritten portions may be 
admitted alone only if, standing on their own, they evince testamentary 
intention and words of disposition: Re Forest, [ 1981 ]  2 W.W.R. 416. 
This approach basically ignores the fact that some display of testamen
tary intention can surely be inferred from the use, by the testator, of the 
will form itself. It is submitted that a document only partly in the 
testator's handwriting (besides his own signature) and partly printed or 
typewritten should be admissible to probate in circumstances where the 
court finds that the testator intends to incorporate the words as his own 
and where sufficient testamentary intention can be found to exist. 

Recommendation: A document which is partly in the testator's own 
handwriting, aside from his signature, and partly in printed, typewrit
ten or other written form should be admitted to probate in circum
stances where the court finds that the testator intends to incorporate the 
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words as his own and where sufficient testamentary intention can be 
found to exist. 

7 .  The Requirement of Signature of the Testator in Holograph Wills 

Section 6 of the Uniform Wills Act provides that: 

"6 A testator may make a valid will wholly by his own 
handwriting and signature, without formality and without 
the presence, attestation or signature of a witness :' 

The requirement of the testator's signature to holograph wills has · been judicially interpreted fairly broadly. In one case, simply signing as 
"mother" was deemed �dequate: Re Smith (1948), 2 W.W.R. 55 .  Re
cently in Saskatchewan the Court admitted to probate<1 1> a handwritten 
document which was merely initialled but not signed: Re Schultz, [1984] 
4 W.W.R. 278 .  The question is whether the requirement of a signature 
may justifiably be retained. For example, the testator may write out the 
document and then neglect to sign it, yet the court may be satisfied that 
it represents his true testamentary intentions . It is generally recognized 
among members of the public, however, that official documents must 
be signed. Placement of the signature indicates the testator's approval 
of the contents, and indicates "settled intention" or resolve on the part 
of the testator. Surely the incidence of the testator forgetting to sign the 
document would be rare indeed. Moreover, the signature serves an 
important evidentiary function, and to dispense with its requirement 
altogether would probably create more problems than it would solve. 

Recommendation: The requirement that a holograph will be signed 
should be retained. 

8. Alterations 

The Uniform Wills Act provides that the formalities relating to 
execution apply to alterations: 

" 18(1) Subject to subsection (2), unless an alteration that 
is made in a will after the will has been made is made in 
accordance with the provisions of this Act governing making 
of a will, the �Iteration has no effect except to invalidate 
words or meanings that it renders no longer apparent. 

(2) An alteration that is made in a will after the will has 
been made is validly made when the signature of the testator 
and subscription of witnesses to the signature of the testator 
io the alteration, or, in the case of a will that was made under 
section 5 or section 6, the signature of the testator, are or is 
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made 
(a) in the margin or in some other part of the will 
opposite or near to the alteration; 
or 
(b) at the foot or end of or opposite to a memorandum 
referring to the alteration and written in some part of 
the will!' 

The arguements in favour of relaxation of the formalities apply with 
equal force to the alterations. It should be noted, however, that some 
courts have, by judicial creativity, allowed unattested alterations to a 
formal will to be admitted to probate as a holograph codicil. The 
rationale is that the statute says "made in accordance with the provi
sions of this Act governing making of a will" ,  not "the will". "A will" 
could be holograph will , so the argument goes: see Re McLeod (1964), 
47 D.L.R. (2d) 370; Re Toupin's Will (1969), 72 W.W.R. 45 . A number 
of earlier cases , however, clearly indicated that unattested alterations 
did not constitute a "holograph document" and could not be called a 
codicil: see Re Cottrell Estate (1951), 2 W.W.R. (N.S.) 247 ; Re Richard
son (1949), 1 W.W.R. 1075;  Re McGibbon (1931), 2 W.W.R. 86. It is 
submitted that the cases are virtually impossible to reconcile and it is 
really a case of "judicial substantial compliance" in those cases where 
the alteration is accepted as a holograph codicil. It is submitted that it 
would be consistent with both the tendency and desire of the courts to 
give effect to the testator's intentions and with the other recommenda
tions of this report to permit alteration to be made in the testator's 
handwriting, if signed by him, without the necessity of attestation. 

With respect to alterations to holograph wills, it appears from cases 
that alterations need not be signed, initialled or dated by the testator if it 
appears that the alterations were made at the same time that the will 
itself was produced. For example, in the Manitoba case of Currie v. 
Potter et a/, [ 1981 ]  6 W. W.R.  377, the court observed that formalities are 
relaxed with respect to holograph wills. It appeared that the alterations 
were made by a woman who was (as the Court phrased it) merely 
exercising the prerogative of her sex by making changes as she went 
along. It was sufficient that the will was completed "in one sitting". 
Similarly, in Re Letwinetz Estate (1983), 27 S .R. 59 the Saskatchewan 
Surrogate Court found that uninitialled, undated alterations were made 
to a holograph will "before the deceased had finished the making of his 
will:' albeit there was no evidence one way or the other to indicate when 
the changes were made. The will, with alterations, was admitted to 
probate. Based on these cases, it is submitted that no amendment with 
respect to alteration of holograph wills is warranted. 
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Recommendation: The Uniform Act should be amended to permit 
alteration of a formal will to be made by the testator, in his own 
handwriting, if signed by him, without the necessity of witnesses. 

V. Summary of Recommendations 

1 .  The technical formality of requiring the signature of the testator to 
be at the end of the will should be modified by a provision allowing 
the court to admit to probate a will not signed "at the end" where it 
appears that the signature was intended to give effect to the will. 

2 .  The requirement that the testator's signature be  made or  acknowl
edged in the presence of two witnesses should be retained. 

3 .  There should be no change to the Uniform Act requiring the signa
ture or acknowledgement of the testator to be made in the presence 
of two or more witnesses, both present at the same time. 

4. The witnesses should be required to be jointly present when the 
signature or acknowledgement of the testator is made, but a witness 
who signs prior to this event should be allowed to simply acknowl
edge his signature. 

5 .  (a) The requirement that the witnesses affix their signatures in the 
testator's mental presence should be retained. 
(b) The requirement that the witnesses affix their signatures in the 
testator's physical presence should be modified to cause to be valid, 
a signature made by a witness before a testator who is conscious but 
too ill, or otherwise physically unable, to watch the actual attesta
tion. 

6. A document which is partly in the testator's own handwriting, aside 
from his signature, and partly in printed, typewritten or other 
written form should be admitted to probate in circumstances where 
the court finds that the testator intends to incorporate the words as 
his own and where sufficient testamentary intention can be found to 
exist. 

7. The requirement that a holograph will be signed should be retained. 

8 .  The Uniform Act should be amended to permit alteration of a 
formal will to be made by the testator, in his own handwriting, if 
signed by him, without the necessity of witnesses. 
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SCHEDULE 

The Administration of Justice Act, 1982, Statutes of Great Britain, 
c. 53, s. 17:  

"No will shall be valid unless: 

(a) it is in writing, and signed by the testator, or by some 
other person in his presence and by his direction; and 

(b) it appears that the testator intended by his signature to 
give effect to the will; and 

(c) the signature is made or acknowledged by the testator in 
the presence of two or more witnesses present at the same 
time; and 

(d) each witness either -
(i) attests and signs the will; or 

(ii) acknowledges his signature, in the presence of the 
testator (but not necessarily in the presence of any other 
witness), 

but no form of attestation shall be necessary!' 
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PAPER ON AMENDMENTS TO THE UNIFORM WILLS ACT 
JUNE 1986 

I .  BACKGROUND: 

In 1985 the Saskatchewan Commissioners reported on the formalities 
surrounding the execution of wills. The approach was to propose legis
lative solutions to address a number of the most difficult, or the most 
common, problems arising from the formal requirements.  This route 
was considered by the Conference to be preferable to a broader judicial 
power based on the principle of "substantial compliance". The 1985 
Report was referred back to the Saskatchewan Commissioners for a 
further report and a draft Act for 1986. 

II. INTRODUCTORY STATEMENT. 

The purpose of the formalities respecting the execution of wills was 
originally to ensure that the will represented the true intentions of the 
testator. However, often the result was that the courts were rejecting 
wills which did not meet the exacting formal requirements of the legisla
tion, even though there was no question in the mind of the probate judge 
that the will represented the testator's true wishes. In other words, the 
formalities have, in some cases, had the unfortunate results of excluding 
wills from probate for purely technical reasons, thus frustrating the 
intentions of the testator. In other cases the courts have strived to "save" 
a will which lacks formal requirements, by finding on the facts of the 
'case that the technical requirements were satisfied through resorting to 
"tricks" such as reading a will from back to front, etc. 

The proposed amendments alter some of the technical requirements 
surrounding the execution of wills, to better ensure that wills which 
ought to be admitted to probate, on the basis of fairness and equity, are 
not excluded for purely technical reasons . 

III. PROPOSED AMENDMENTS: 

Proposed Amendment # 1: 

Sections 4 and 7 of the Uniform Act are repealed and the following 
substituted: 

"4(1) Subject to sections 5 and 6, no will is valid unless: 
(a) it is in writing and signed by the testator, or by 
another person in his presence and by his direction; 
(b) it appears that the testator intended by his signa
ture to give effect to the will; 
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(c) the signature is made or acknowledged by the tes
tator in the presence of two or more witnesses, both 
present at the same time; and 
(d) each witness :  

(i) attests and signs the will; or 
(ii) acknowledges his signature in the presence of 
the testator, but not necessarily in the presence of 
any other witness; 

but no form of attestation shall be necessary. 

(2) No will is invalid solely on the ground that a testator 
did not or was unable to watch the witness sign, if he was 
otherwise physically present at the time�' 

Discussion: 

This represents recommendations one to five which were made in the 
1985 Report: 

"The technical formality of requiring the signature of the testa
tor to be at the end of the will should be modified by a provision 
allowing the court to admit to probate a will not signed 'at the 
end' where it appears that the signature was intended to give 
effect to the will!'  [Clause 4(1)(b)] 

"The requirement that the testator's signature be made or ac
knowledged in the presence of two witnesses should be re
tained�' [Clause 4(l)(c)] 

"There should be no change to the Uniform Act requiring the 
signature or acknowledgement of the testator to be made in the 
presence of two or more witnesses, both present at the same 
time�' [Clause 4(1)(c)J 

"The witnesses should be required to be jointly present when the 
signature or acknowledgement of the testator is made, but a 
witness who signs prior to this event should be allowed to simply 
acknowledge his signature�' [Clause 4(1)(d)(ii)] 

"The requirement that the witnesses affix their signature in the 
testator's physical presence should be modified to cause to be 
valid, a signature made by a witness before a testator who is 
conscious but too ill, or otherwise physically unable, to watch 
the actual attestation�' [Subsection 4(2)] 

The policy for requiring that the signature be at the end of a will is to 
ensure that testators (or other persons) did not add anything after the 
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making of the will was completed. However, in some cases, the testator, 
being unaware of the requirement, signs the document at the top, or at 
the side, or on the accompanying envelope, but nonetheless intending 
that the signature be valid. The amendment ensures that a will will not 
be invalid if the court is satisfied that the signature was intended to give 
effect to the will, wherever placed. (This does not extend to validation of 
dispositions which the court is satisfied were inserted at a later date.) 

It is desirable to retain the requirement of two witnesses because the 
requirement helps to protect against fraud and undue influence. In 
addition, the requirement of two witnesses performs the important 
evidentiary function of allowing one witness to be cross�examined based 
on the evidence of the other, if factual questions arise concerning the 
exercise of undue influence. It also assists the court in reconstructing 
events, if a question arises as to testamentary capacity. The problem is 
that the courts have been interpreting the requirement as one requiring a 
particular sequence of events. That is, they have ruled that if one witness 
signs before the testator signs, that witness must re-sign in the presence 
of both the testator and the other witness in order to validate his 
signature. Therefore, it is made clear that a witness who signs prior to 
the signature or acknowledgement of the testator should be allowed to 
simply acknowledge his signature to the testator without having to re
sign in the presence of the other witness . 

Several cases have resulted in invalidation of wills where the testator 
could not actually watch the witnesses sign because the testator was "on 
his deathbed, and as a result was physically unable to watch the 
attestation. In contrast, there are cases where a will was found to be 
perfectly valid where the testator was able to watch but chose not to . The 
distinction drawn by the court is that the testator in the latter case was 
"physically" present because he could have looked if he had cared to do 
so , whereas in the former case he could not have done so . The rather 
bizarre results outlined in the former case would be attenuated by 
adopting the amendment. 

Proposed Amendment #2: 

Section 6 is repealed and the following substituted: 

"6(1) A holograph will, wholly in the handwriting of the testa
tor and signed by him, may be made without any further formality 
or any requirement as to the presence of or attestation or signature 
by a witness . 

(2) Where a will is partly in the testator's handwriting and 
partly in printed, typewritten or other written form, and where: 
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(a) at least a portion of a dispositive clause is in the hand
writing of the testator; 
(b) it appears that the testator intended to incorporate the 
printed, typewritten or other words as his own; and 
(c) the will is signed by the testator; 

the will may be admi�ted to probate without any further formality 
or any requirement as to the presence of or attestation or signature 
by a witness�' 

Discussion: 

This represents recommendations 6 and 7 from the 1985 Report: 

''A document which is partly in the testator's own handwriting, 
aside from his signature, and partly in printed, typewritten or 
other written form should be admitted to probate in circum
stances where the court finds that the testator intends to incor
porate the words as his own and where sufficient testamentary 
intention can be found to exist:' 

"The requirement that a holograph will be signed should be 
retained?' 

Often a testator will use a printed will form, purchased from a 
commercial stationery retailer. The testator merely "fills in the blanks" , 
and then signs the document, without any witnesses . The will is thus 
partly, but not wholly, in his handwriting. In some cases the courts have 
admitted portions of the will to probate which are in the testator's own 
handwriting, rejecting the typewritten or printed portions. If the hand
written portions cannot "stand on their own" , however, the testator's 
intention is frustrated because the will is refused probate. This approach 
basically ignores the fact that some testamentary intention ought to be 
inferred from the use of a will form itself. In order to guard against the 
likelihood of fraud, there is a requirement of some handwriting other 
than the testator's signature. 

Proposed Amendment #3: 

The following subsection is added after subsection 18(2) : 

"(3) Notwithstanding subsections (1) and (2), a will may be 
altered by a testator, in his own handwriting, if the alteration is 
accompanied by the testator's signature, without any requirement 
as to the presence of or attestation or signature by a witness�' 
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Discussion: 

This represents the eighth recommendation contained in the 1985 
Report: 

"The Uniform Act should be amended to permit alteration of a 
formal will to be made by the testator, in his own handwriting, if 
signed by him, without the necessity of witnesses!' 

In some cases, the courts are already allowing unattested alteration to 
formal wills to be admitted to probate as "holograph wills". They are 
doing this by finding that the handwritten alterations are a ''holograph 
codicil" made directly on the original will. In other cases, however, they 
are rejecting the alterations due to lack of compliance with the technical 
requirements. These cases breed litigation because it is impossible to 
predict what the court will do in any given situation. To allow alterations 
to be made without the necessity of witnesses is consistent with the 
policy of giving effect to the testator's intentions whenever reasonably 
possible. 

IV. APPENDIX 
Draft Amending Act 

1 .  This Act may be cited as The Uniform Wills Amendment Act. 

2. The Uniform Wills Act is amended in the manner set forth in this 
Act. 

3 .  Section 4 is repealed and the following substituted: 

"4(1) Subject to sections 5 and 6, no will is valid unless: 
(a) it is in writing and signed by the testator, or by another 
person in his presence and

. 
by his direction; 

(b) it appears that the testator intended by his signature to 
give effect to the will; 
(c) the signature is made or acknowledged by the testator in 
the presence of two or more witnesses, both present at the 
same time; and 
(d) each witness: 

(i) attests and signs the will; or 
(ii) acknowledges his signature in the presence of the testa

tor, but not necessarily in the presence of any other 
witness; 

butno form of attestation shall be necessary. 
(2) No will is invalid solely on the ground that a testator did not or 
was unable to watch the witness sign, if he was otherwise physically 
present at the time!' 
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4 .  Section 6 is repealed and the following substituted: 

"6(1) A holograph will, wholly in the handwriting of the testator 
and signed by him, may be made without any further formality or 

· any requirement as to the presence of or attestation or signature by a 
witness. 

(2) Where a will is partly in the testator's handwriting and partiy in 
printed, typewritten or other written form, and where: 

(a) at least a portion of a dispositive clause is in the handwriting 
of the testator; 
(b) it appears that the testator intended to incorporate the 
printed, typewritten or other words as his own; and 
(c) the will is signed by the testator; 

the will may be admitted to probate without any further formality or 
any requirement as to the presence of or attestation or signature by a 
witness !' 

5 .  Section 7 is repealed. 

6 .  The following subsection is added after subsection 18(2): 
"(3) Notwithstanding subsections (1) and (2), a will may be altered 
by a testator, in his own handwriting, if the alteration is accompa
nied by the testator's signature, without any requirement as to the 
presence of or attestation or signature by a witness!' 

7 .  This Act comes into force on the day of assent. 

SUPPLEMENTARY REPORT ON WILLS 

The issue is whether or not the Uniform Wills Act requires an 
amendment to deal with situations where a person makes a will, without 
witnesses, by some means other than the testator's handwriting. Strictly 
speaking, of course, such a will is not a holograph will, which must be 
wholly in the handwriting of the testator to qualify as such. With the 
recommendation contained in the Saskatchewan report, however, wills 
which are partly in the testator's handwriting and partly in some other 
printed form will be considered as holograph wills. Thus, the door has 
been opened a crack. The question is how much further it should be 
opened, if at all. 

It is submitted that the guiding principle should be to retain the 
underlying rationale which causes holograph wills to be accepted in lieu 
of formal wills : the guarantee of authenticity. Holograph wills are 
considered acceptable primarily because the testator's handwriting is 
proof positive that the testator knew and approved the contents of the 
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document. Cast aside are concerns that the testator may have been 
signing a prepared document, the contents of which were unknown to 
him. Thus, any extension of the principle of holograph wills should 
retain this important policy consideration. 

It is submitted that with this rationale in mind, it is not sound policy 
to extend the meaning of "holograph" to documents which are typed on 
a typewriter or printed on a computer printer, notwithstanding that the 
document may have been produced wholly by the testator; there is not a 
sufficient guarantee of authenticity. This is not to say, of course, that 
trained experts will never be able to deduce that a particular person 
produced a particular document on a particular machine, however, as a 
general rule it would not be possible to identify the document readily, as 
one can with handwriting, and there is much more potential for forgery 
and trickery. It is therefore recommended that there be no extension of 
the holograph principles to typewritten (or computer produced) docu
ments which contain no handwritten portions. 

RECOMMENDATION: The Uniform Wills Act should not be 
changed to incorporate as a holograph will, a document typed or 
computer generated by the testator, but which contains no handwritten 
portions. 

There is a second issue which should be addressed, however, before 
leaving this question entirely. That is the question of disabled persons 
who are able to produce documentation, the source of which can be 
readily identified to them, but who do not use their hands to produce 
the document. Mouthwriting and footwriting are probably the most 
common examples. It is submitted that the definition of handwriting 
should not be so narrow as to exclude such forms of writing, so long as 
the guiding principle, the guarantee of authentiGity referred to above, 
can be adequately safeguarded. Such writing should be readily identifi
able as the work of the testator, and only the testator in order to qualify 
as "handwriting". Footwriting and mouthwriting would presumably 
meet this test. Note that there app�ar to be no cases on the meaning of 
"handwriting", but nevertheless it could be a potential problem and 
should therefore be addressed. 

RECOMMENDATION: The Uniform Wills Act should be amended 
to include a provision that "handwriting" does not exclude writing 
made by the testator with a part of his body other than his hand. 
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Title 

Uniform Wills 
Act amended 

New section 4 

Signature 
required 

Presence of 
testator 

Placement of 
signature 

New Section 6 

lntet pretation 

Holograph will 

Idem 

1 .  

2.  

3 .  

UNIFORM LAW CONFERENCE OF CANADA 

UNIFORM WILLS AMENDMENT ACT 

This Act may be cited as the Uniform Wills Amendment 
Act. 

The Uniform Wills Act is amended in the manner set 
forth in this Act. 

Section 4 is repealed and the following substituted: 

"4(1) A will is validly made if 
(a) it is ip. writing and signed by the testator, or by 

another person in the testator's presence and by the 
testator's direction, 

(b) the signature is made or acknowledged by the testa
tor in the presence of two or more witnesses, and 

(c) at least two of the witnesses 
(i) are both present at the same time as the signa

ture is made or acknowledged by the testator, 
and 

(ii) sign the will, or acknowledge their signatures, in 
the presence of the testator but not necessarily 
in the presence of each other. 

(2) A will is not invalid solely on the ground that the 
testator does not see the witness sign, if the testator is 
otherwise present. 

(3) A will is not invalid solely on the ground that the 
signature required by clause (l)(a} is not at the end of the 
will if it appears that the testator intended by the signa
ture to give effect to the will!'  

4. Section 6 is repealed and the following substituted: 

"6(1) In this section, 'own writing' means handwriting, 
footwriting, mouth writing or writing of a similar kind. 

(2) A will , wholly in the testator's own writing and 
signed by the testator, is validly made without meeting 
the requirements set out in clauses 4(1)(b) and (c). 

(3) If a will is partly in the testator's own writing and 
partly in printed, typewritten or other written form, and 

(a) it appears that the testator intended to incorporate 
the printed, typewritten or other words, and 

528 



APPENDIX O 

(b) the will is signed by the testator, 
the will is validly made without meeting the requirements 
set out in clauses 4(1)(b) and (c)!' 

5 .  Section 7 is repealed. Section 7 repealed 
6.  The following subsection is added after subsection 18(2): section IB amended 

"(3) Notwithstanding subsections (1) and (2), an altera- Alteration in own 
tion that is made in a will after the will has been 

writing 

made is validly made when the alteration is in the 
testator's own writing, as defined in subsection 
6(1), and is signed by the testator.' 
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I .  Contexte 

La plupart des provinces reconnaissent que le respect rigoureux des 
formalites prevues pour Ia passation des testaments a conduit a !'invali
dation de bon nombre de testaments qui, en toute justice et equite, 
auraient dfr etre reconnus valables. Le principe du "respect essentiel" a 
ete propose comme solution dans un certain nombre de provinces, mais 
cette notion n'a pas ete acceptee par Ia Conference sur l'uniformisation 
des lois au Canada. On a juge toutefois que la Conference devrait 
poursuivre !'etude du probleme entraine par !'application rigoureuse 
des regles actuelles. II a par consequent ete resolu en 1984 que les 
Commissaires de la Saskatchewan et de 1' Alberta "etudient a nouveau 
cette question et produisent un rapport en 1985 portant sur les modifica
tions, s'il en est, qui devraient etre apportees aux regles actuelles regis
sant les formalites de passation des testaments". Le present rapport vise 
par consequent a relever et a etudier les formalites qui ont entraine les 
problemes les plus difficiles ou les plus repandus, de meme qu'a pro
poser des solutions legislatives, le cas echeant. 

II. Historique 

Les exigences de forme en matiere de passation des testaments ont ete 
introduites dans le droit anglais en 1540 par Ia Statute of Wills. Cette loi, 
qui ne visait que les legs de biens immobiliers, exigeait que la transaction 
so it faite "par ecrit" , sans toutefois que le testateur soit tenu de signer. (I> 
Les biens meubles n'etaient toutefois assujettis a aucune exigence for
melle; il suffisait que le "testament" exprime les volontes du testateur 
quant a la disposition de ses biens a son deces . 

La Statute of Frauds, (2> qui comportait des exigences formelles quant 
a la passation, Ia revocation et la modification des testaments, fut 
adoptee a l'egard des biens immeubles en 1677. La transaction devait 
des lors etre faite par ecrit, signee par le testateur ( ou par une personne 
de son choix) puis attestee par "trois ou quatre temoins dignes de foi''. (3> 
Avant 1837, !'absence de temoins n'entrainait pas l'invalidite du testa
ment tant qu'il y avait preuve d'ecriture olographe. 

En 1837, fut adoptee Ia Wills Act,(4> qui appliquait l'essentiel des 
exigences de forme de la Statute of Frauds au domaine des testaments. 
Elle uniformisait egalement les exigences techniques portant sur les 
biens meubles et immeubles. La Loi de 1837 est a l'origine des exigences 
de forme qui regissent le droit anglo-canadien, de meme que le droit des 
autres juridictions de common law. 

53 1 



CONFERENCE SUR I;UNIFORMISATION DES LOIS AU CANADA 

III. Buts des formalites 

Le premier but des formalites est de proteger le testateur contre la 
fraude et l'abus d'influence, en faisant en sorte que le testament reflete 
vraiment les volontes du testateur. Les autres fonctions secondaires qui 
ont ete reconnues(s> sont : 

(1) la fonction de preuve, qui a trait a la permanence et a 
la fiabilite de la preuve de !'intention du testateur; 

(2) la fonction d'avertissement, qui decoule de I' import
ance des aspects "ceremoniels" du processus, et qui sert 
ainsi a impregner le testateur de !'importance de ses gestes; 

(3) la fonction de canalisation, qui com porte 1' assurance 
d'un traitement rapide de documents habituels qui se con
ferment a une norme uniforme. 

Nonobstant le fait que la fonction premiere des formalites est d'as
surer le respect des vraies intentions du testateur, les tribunaux ont, par 
une jurisprudence constante, juge que ces exigences elles-memes sont 
absolues . Ainsi, dans Re Wozciechowiecz (1931), 4 D.L.R. 585 (C.A. 
Alb .), le juge McGillivray a cite a l'appui le jugement rendu dans Re 
McGibbon, [ 1931 ]  2 D.L.R. 586, a la page 587 : 

"La validite d'un document de nature testamentaire en 
matiere de passation repose entierement sur le respect des 
exigences prevues par la loi a ce sujet, au moment de sa 
passation!' 

II donne ensuite le resume suivant : 

"En d' autres mots, cette Cour donnera effet a !'intention 
manifeste d'un testateur telle qu'elle ressort du langage de 
son testament dans la mesure ou i1 est possible de le faire sans 
rejeter les dispositions des lois et des statuts portant ex
pressement sur les testaments�' 

Pourquoi les cours ont-elles adopte des normes aussi rigides? II y a 
probablement deux raisons : d'abord, le principe de Ia "meilleure pre
uve" , c'est-a-dire qu'en l'espece, le testateur ne peut plus apporter son 
aide a !'interpretation; ensuite, le fait que les lois portant sur les succes
sions ab intestat puissent servir de solution de "rechange". 
Malheureusement, !'obligation d'adherer de fa�on rigide aux formali
tes a donne une nouvelle confirmation a I' ancien adage selon lequel les 
decisions inflexibles engendrent du mauvais droit, dans des situations 
ou les tribunaux se sont efforces de conclure au respect des formalites 
afin d'obtenir un resultat equitable. 
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Meme si l'on peut pretendre que les tribunaux ont, par leur interpre
tation des exigences en matiere de forme, �ngendre leur propre version 
du "respect judiciaire essentiel",  il faut reconnaltre, comme le souligne 
le professeur J. Langbein, (6> que : 

[TRADUCTION] 

"II est difficile de dire d'avance si les circonstances d'une 
affaire porteront les tribunaux a adopter de telles fac;:ons de 
contourner les difficultes. Par consequent, meme si elle vise 
a assurer un degre de certitude en matiere de testaments, la 
regie du respect strict donne naissance a bien des litiges en 
raison de l'impossibilite de predire quand ou de quelle fac;:on 
les tribunaux l'appliqueront. La regie a entralne ce qui, a 
bien des egards, est le pire des deux mondes. Lorsqu'elle est 
respectee, elle engendre des resultats extremement desas
treux, et lorsqu'elle ne l'est pas, elle incite les tribunaux a 
ceder a Ia malhonnetete et au caprice!' 

Aux Etats-Unis, le Uniform Probate Code, partie 5 ,  article II, a 
grandement reduit les exigences en matiere de redaction des testaments 
afin d'en assurer la validite dans la mesure du possible. _voici l'enonce 
du commentaire general : 

[TRADUCTION] 

"Si l'on veut que le testament reprenne son rOle d'instru
ment majeur de disposition de la richesse au deces, il faut 
que sa passation demeure simple. La visee fondamentale de 
ces articles est de reconnaltre Ia validite des testaments cha
que fois que cela est possible. A cette fin, [ . . .  ] les formali
tes prevues pour un testament ecrit et atteste sont reduites au 

. . 
[ 1"  mtmmum . . . .  

En vertu du Code, un testament est valable s'il est signe et atteste par 
deux personnes, pourvu que chacun des temoins ait assiste a la signa
ture du testateur, ou a la reconnaissance par celui-ci de sa signature ou 
de son testament. 

La Grande-Bretagne a egalement adopte des mesures visant a reduire 
les formalites prevues par la loi : voir The Administration of Justice 
Act, 1982, Statutes of Great-Britain, c .  53 .  �exigence stipulant que Ia 
signature do it apparaltre "a Ia fin" a ete abolie. De plus, un temoin peut 
reconnaltre sa signature devant le testateur sans la presence de 1' autre 
temoin. 
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IV. Formalites specifiques entrainant des difficuJtes 
1 .  La position de Ia signature du testateur 

La Loi uniforme sur /es testaments prevoit ce qui suit : 

"4 [ . . .  ] IJ]l faut, pour qu'un testament soit valable : 
a) qu'il ait ete signe, a Ia fin, par le testateur ou en son nom 
par une autre personne, en sa presence ou so us sa direction 
[ . . .  ]" 
(C'est nous qui soulignons) 

earticle 7 de la Loi uniforme visait a attenuer quelques-unes des 
difficultes decoulant de !'interpretation donnee par la jurisprudence a 
!'expression "a la fin". Malgre !'adoption de cette disposition, les 
difficultes n'ont pas ete eliminees. 

Dans !'affaire Re Beadle, [1974] 1 All E.R. 493 , la testatrice avait 
signe son testament au debut, puis sur l'enveloppe qu'elle avait alors 
scellee. Le tribunal devait "a grand regret" se declarer incapable d'ho
mologuer le testament meme s'il etait convaincu que rien n'avait pu etre 
modifie apres le moment ou l'enveloppe a ete scellee. D'autre part, des 
affaires comme Re Goods of Hornby, [1946] p. 171 et Re Tachibana 
(1968), 63 W.W.R. 99 (C.A. Man.) illustrent jusqu'a quel point certains 
tribunaux sont prets a etirer le langage technique afin de conclure a la 
validite d'un testament. Dans la premiere affaire, la signature apparais
sait au milieu du testament, puis en marge, tandis que dans la derniere 
affaire, elle apparaissait deux fois a l' interieur du testament, mais pas a 
la fin. Dans les deux affaires pourtant, les tribunaux ont reussi a 
conclure que la signature se trouvait a la fin du testament. Le poids de la 
jurisprudence anglaise semble militer contre I' acceptation de la signa
ture au-dessus de toute disposition comportant un legs, mais cela a 
incite les tribunaux a recourir a des "artifices" techniques, comrne Ia 
lecture a rebours du testament, afin de conclure que la signature se 
trouve a la fin. Voir In the Goods of Smith, [ 1931] p. 225 et In the Estate 
of Long, ( 1936] p. 166. Au Canada, les tribunaux ont obtenu le meme 
resultat en appliquant liberalernent la doctrine de }'incorporation par 
renvoi, ce qui permet d'admettre des dispositions inscrites au verso 
d'une forrnule signee seulement au recto : Re Poole, [1929] 1 D .L.R . 
418. 11 est difficile, voire impossible, de concilier toutes ces decisions 
portant sur la position de la signature du testateur, mais de fa9on 
generale, les tribunaux canadiens semblent portes a faire de grands 
efforts pour "etirer" la signification de !'expression "a la fin" dans le 
but de reconna1tre la validite d'un testament. Dans une recherche de 
constance et de certitude, il est neanmoins souhaitable d'apporter des 
modifications aux exigences en matiere de forme pour ne pas avoir a se 
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rabattre sur la seule volonte des tribunaux d' etendre le sens ordinaire du 
terme "fin". 

La raison de l'exigence de Ia signature a la fin est probablement la 
volonte de s'assurer que les testateurs (ou, plus important encore, 
d'autres personnes) n'ont pas ajoute d'autres dispositions apres la 
passation du testament. La regie rigide .de !'inscription de Ia signature 
"a Ia fin'' ne devrait cependant pas rendre un testament invalide lorsque 
le tribunal estime que Ia signature visait a donner effet au testament, peu 
importe l'endroit oil elle a ete apposee. Cela ne devrait probablement 
pas s'etendre a !'homologation des dispositions qui, de !'avis du tribu
nal, auraient ete inserees a une date ulterieure. Cependant, les modifica
tions non signees ou non attestees pourraient sans doute etre reconnues 
valables meme sans respect des formalites prevues. 

Recommandation: La formalite technique portant que la signature du 
testateur doit etre apposee a Ia fin du testament devrait etre modifiee par 
une disposition habilitant le tribunal a homologuer un testament qui 
n'est pas signe "a la fin" lorsqu'il est manifeste que la signature visait a 
donner effet au testament. 

2. La signature du testateur doit etre apposee ou reconnue en 
presence de deux temoins 

La Loi unijorme sur les testaments prevoit ce qui suit : 
"4. [ . . . ] {l]l faut , pour qu'un testament soit valable, 
I . . .  ] 
b) que le testateur signe ou reconnaisse la signature en 
presence de deux ou plusieurs temoins [ . . .  ]". 

Plusieurs raisons sont a l'origine de cette exigence. Tout d'abord, Ia 
presence de temoins constitue une forme de protection contre la contre
facon. Deuxiemement, le nombre de temoins (deux ou plus) augmente 
Ia probabilite qu'au moins une de ces personnes survive au testateur et 
puisse par consequent temoigner au besoin, tout en diminuant Ia possi
bilite d'abus d'influence ou de menaces de la part d'un des temoins 
contre le testateur. Bien sur, si les temoins s' entendent pour faire pre
ssion sur le testateur, cela contrevient a l' objet de la loi. Mais en general, 
les buts sont atteints adequatement par cette exigence de forme. De 
plus, le public en general sait que deux temoins sont necessaires<'> (en 
fait, bon nombre de testateurs qui redigent des testaments olographes 
font attester leur signature par deux temoins, meme si, en droit, ils n'y 
sont pas tenus). Meme si 1' on peut pn!tendre que certaines personnes ne 
seront pas capables d 'obtenir la presence de deux temoins, pour des 
raisons de distance ou autres, ce probleme est deja resolu de facon 
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adequate a l'heure actuelle par la possibilite de faire un testament 
olographe. Par consequent, nous ne croyons pas qu'il soit opportun 
d'apporter des modifications a cette formalite. 

Recommandation: On devrait conserver l'exigence portant que la signa
ture du testateur doit etre faite ou reconnue en presence de deux te
moins. 

3 .  I.:exigence de Ia presence (simultanee) des temoins lorsque le 
testateur signe ou reconnaft sa signature 

Selon l'alinea 4b), il faut, pour qu'un testament soit valable, 

"que le testateur signe ou reconnaisse la signature en 
presence de deux ou plusieurs temoins;"  

La raison la plus importante de l'exigence de la presence simultanee 
de temoins lorsque le testateur signe ou reconna1t sa signature est la 
protection contre l'abus d'influence. La presence des deux temoins 
remplit une fonction importante permettant a l'un des temoins d'etre 
contre-interroge, sur la preuve de !'autre, s'il survient des questions de 
fait portant sur 1' existence d' a bus d'influence. De plus, deux personnes 
peuvent davantage aider le tribunal a reconstituer la suite des evene
ments s'il y a allegation de contrainte ou de coercition par quelque autre 
personne (un legataire, par e.xemple) ou si la question de Ia capacite de 
tester est soulevee. Le rituel de Ia presence simultanee peut egalement 
comporter une certaine valeur ceremonielle qui donne a toutes les 
personnes concernees une indication de la solennite de la transaction.<8J 
Ce sont la des fonctions valables qui, en gros, remplissent bien leurs 
objectifs et entra1nent tres peu de problemes (si les affaires publiees 
donnent line indication juste de la frequence des problemes). 

Recommandation: On ne devrait apporter aucune modification a la 
disposition de la Loi uniforme qui exige que la signature ou la reconnais
sance de la signature du testateur se fasse en presence de deux ou de 
plusieurs temoins, to us presents au meme moment. 

4.  La suite des evenements : Ia signature des temoins do it avoir lieu 
apres le moment ou le testateur appose ou reconnaft sa signature 
en Ia presence simultanee de tous les temoins 

Selon l'alim:;a 4c) de la Loi uniforme, il faut, pour qu'un testament 
soit valable : 

"que deux ou plusieurs temoins y apposent leur signature 
en presence du testateuf.' 
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Les tribunaux estiment que !'expression "temoins" vise les temoins 
qui etaient presents en meme temps lorsque le testateur a appose ou 
reconnu sa signature, ce qui nous semble juste. Ils ne s'arretent cepen
dant pas Ia et j ugent que Ia signature des temoins n' est valable que si elle 
a lieu a pres la signature du testateur ou la reconnaissance de celle-ci par 
le testateur en leur presence simultanee. Ce faisant, les tribunaux se 
trouvent a inclure dans les termes de la loi une exigence specifique 
portant que ces evenements doivent se produire dans un certain ordre 
afin d'etre valables. Ainsi, si l'un des temoins signe avant le testateur, la 
signature de ce premier temoin est invalide, meme si le testateur signe 
par la suite en Ia presence simultanee de ce temoin et d'un deuxieme 
temoin. Ces faits se trouvent dans !'affaire Re Brown, [1954] O .W.N. 
301, puis, plus recemment, dans !'affaire Re Colling, [1972] 1 W.L.R. 
1440. 

Dans I' affaire Re Brown, la testatrice a signe en presence d'un pre
mier temoin, Mm• Viccars . Puis la testatrice et Mm• Viccars sont descen
dues pour s' assur.er la presence d'un deuxieme temoin, Mm• Moon. La 
testatrice et Mm• Viccars ont toutes deux reconnu leur signature en 
presence de Mm• Moon, qui a alors appose sa signature comme temoin. 
Le tribunal a juge que I' attestation etait invalide : 

[TRADUCTION] 

" [P]uisque la testatrice n'a pas signe son testament en 
presence de Mm• Viccars et de Mm• Moon, toutes deux pre
sentes au meme moment, il ne suffisait pas que la testatrice 
reconnaisse sa signature en presence des deux temoins, 
toutes deux presentes au meme moment, mais il fallait aussi 
que Mm• Viccars et Mm• Moon signent toutes deux leur nom 
comme temoins au testament apres que la testatrice eut 
reconnu sa signature en presence des deux, et ceci n'a pas ete 
fait. En d'autres termes, le fait que Mm• Viccars n'ait pas 
signe son nom comme temoin au testament apres que le 
testateur (sic) a reconnu sa signature sur le testament en 
presence de Mm• Viccars et de Mm• Moon a, a mon avis, 
invalide le testamene' 

Dans !'affaire Re Colling, le testateur, patient dans un hl>pital, a 
commence a apposer sa signature au moment ou l'un des temoins, une 
infirmiere, a ete appelee au chevet d'un autre patient dans une piece 
differente. Lorsque celle-ci est revenue, le testateur et l'autre temoin, 
qui avaient tous deux signe, ont tous deux reconnu leur signature devant 
l'infirmiere qui a alors appose la sienne. Le tribunal a declare qu'il 
"regrettait beaucoup" de ne pouvoir realiser le but et I' intention rnani
festes du testateur. 
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Meme s'il est souhaitable de conserver l'exigence de la presence 
simultanee des temoins afin d'assurer la disponibilite et la fiabilite de la 
preuve, comme nous l'avons mentionne plus tot, on ne devrait pas 
exiger qu'un temoin qui signe en presence du testateur soit par la suite 
empeche de reconnaitre sa signature avant ou apres celle du testateur et 
de I' autre temoin. En d'autres termes,  la reconnaissance par le temoin 
devrait avoir le meme effet que Ia signature de celui-ci. 11 convient de 
souligner que cette hypothese a et{� retenue dans les recommandations 
du Comite de reforme du droit de la Grande-Bretagne en 1980, et qu'elle 
a ete adoptee dans une loi de 1982. Cette hypothese n'a cependant pas 
ete acceptee totalement sans critique. Le numero d'avril 1981 de The 
Solicitor$ Journa/<9) contenait un article dans lequel l'auteur faisait 
remarquer que l'autre solution serait d'abroger completement l'ex
igence de Ia presence simultanee, sans quoi d'autres testaments pour
raient etre declares invalides. !Jetude de la jurisprudence ne fait 
toutefois ressortir aucune autre difficulte qui puisse decouler de cette 
exigence en matiere de forme; par consequent, aucune modification ne 
semble justifiee a l'heure actuelle. 

Recommandation: Les temoins devraient etre presents simultanement 
lorsque le testateur signe ou reconnait sa signature, mais un temoin qui 
signe avant la reconnaissance du testateur devrait pouvoir reconnaitre 
simplement sa signature. 

5 .  I: exigence de Ia signature des temoins en presence du testateur 

Selon l'alinea 4c) de la Loi uniforme sur les testaments, il faut, pour 
qu'un testament soit valable : 

"que deux ou plusieurs temoins y apposent leur signature 
en presence du testateur!' 

Selon la jurisprudence, cette formalite comporte un element mental 
et physique : voir Peden v. Abraham (1912), 3 W.W.R. 265, 8 D.L.R. 
403 (C.-B.); Re Wozciechowiecz, precite. Cela signifie que le testateur 
doit etre present "mentalement" aussi bien que physiquement. Ainsi, 
dans In the Goods of Chalcrajt, [ 1948] p. 222, le testatrice a re�u une 
injection de morphine, mais le tribunal a pu conclure que le medica
ment n'avait pas produit assez d'effet, de sorte qu'elle n'avait pas perdu 
la raison lorsque les temoins ont signe. Dans !'affaire Re Wozciecho
wiecz, le testateur n'etait pas "present" parce que, selon la preuve, il 
fallait le soulever pour qu'il puisse signer son testament, et que, par 
consequent, s'il avait voulu se retourner pour voir les temoins apposer 
leur signature, il n'aurait pas pu le faire. Jarman on Wills (1930)<10> 
declare que [TRADUCTION] "si le testateur est incapable de bouger 
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sans aide, et qu'il n'a pas le visage tourne vers les temoins, ce qui le rend 
incapable de les voir s'il le desire, !'attestation est insuffisante". Ce 
principe est confirme dans le jugement Re Wozciechowiecz, mais on ne 
peut determiner avec certitude si le j ugement porte sur 1' element mental 
(le fait de savoir que les temoins apposent leur signature) ou I' element 
physique (Ia possibilite de les voir sans aide). Dans le cas d'un testateur 
aveugle, il est imperieux de prouver que, s'il avait eu une vision normale, 
il aurait pu voir les temoins signer. In the Goods of Charlotte Piercy 
(1845), 1 Rob. Ecc. 278, 163 E.R. 1038 .  

Dire qu'un testateur qui refuse de voir (mais qui pourrait le faire s'il le 
desirait) est "physiquement present" , et qu'une personne qui est trop 
malade pour surveiller ne 1 'est pas, constitue une distinction plutot 
arbitraire. Manifestement, la premiere interpretation de la notion de 
presence donnee par la jurisprudence dans des affaires du type "s'il le 
voulait" , constitue une extension du sens ordinaire du terme, tan dis que 
la deuxieme represente une restriction de ce sens . La premiere semble 
avoir ete inventee pour "sauver" des testaments lorsque, par exemple, le 
testateur a quitte la piece avant la fin de !'attestation. 

e argument principal en faveur du maintien de cette exigence est 
qu'elle constitue une garantie contre la substitution d'un autre docu
ment par le temoin. Cependant, si le testateur a deja signe le testament, 
le risque susmentionne est probablement tres faible. Il est probablement 
plus grand lorsque la presence mentale du testateur fait defaut (en cas 
d' inconscience ). N ous pensons qu' il n' existe aucune raison suffisante de 
retenir cette regie dans des situations oil le testateur est handicape 
physiquement, en vertu d'une maladie ou d'une autre cause, et incapa
ble de suivre }'attestation. Au lieu d'invoquer la "theorie" portant que 
la personne handicapee aurait ou non "pu surveiller" n'etait-ce son 
etat, nous pensons qu'il serait preferable de prevoir tout simplement 
que la signature en la presence physique du testateur est valable, peu 
importe qu'il la surveille ou non, pourvu que !'element mental soit 
present. 

Recommandation: a) On devrait retenir I' obligation pour les temoins 
d'  apposer leur signature en la presence men tale du testateur. 

b) !Jexigence portant que les temoins apposent leur 
signature en Ia presence physique du testateur devrait etre modifiee de 
fa�on a valider Ia signature faite par un temoin devant le testateur, 
lorsque celui-ci est conscient mais incapable physiquement de suivre 
1' attestation, 
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6 .  Le testament ecrit en en tier de Ia main du testateur 

e article 6 de Ia Loi uniforme prevoit ce qui suit : 

"6 Un testateur peut faire un testament valable ecrit en 
entier et signe de sa main, sans formalite et sans la presence, 
!'attestation ni Ia signature d'un temoin!' 

Les exigences techniques portant sur les testaments olographes rem
plissent deux fonctions importantes : 

(1) Le fait que le testateur redige lui-meme de sa main les disposi
tions confirme qu'il conna'it et approuve le contenu du testa
ment ( c' est-a-dire que les intentions ou les souhaits du testateurs 
sont evidents). 

(2) Le fait que le testament soit ecrit de la main meme du testateur 
identifie !' auteur et diminue par consequent le risque de contre
fa9on. 

Les craintes relatives a l'abus d'influence sont en grande partie mises 
de cote (bien qu'a l'instar d'un testament formel, un testament olo
graphe puisse faire l'objet d'un examen judiciaire fonde sur une allega
tion de crainte ou d'abus d'influence). La protection contre la 
contrefacon demeure une question importante dont il faut tenir compte 
lorsqu' on etudie les modifications a apporter aux dispositions regissant 
les testaments olographes . 

Le probleme le plus frequent decoulant de 1' exigence que le testament 
soit ecrit en entier de Ia main du testateur est !'utilisation d'une formule 
de testament preimprimee. Le testateur n'a qu'a inserer ses volontes 
dans les espaces blancs prevus sur la formule de testament preimprimee, 
a pres quoi il appose sa signature sur celle-ci, sans attestation. Le testa
ment se trouve a1ors ecrit en partie et non en entier de 1a main du 
testateur. 

La jurisprudence n' est pas unanime sur Ia facon de traiter un tel 
document. U ne certaine jurisprudence suggere que le testament do it 
etre rejete completement : Re Rigden Estate, [1941 ] 1 W.W.R. 566; Re 
Griffiths Estate, [1945] 3 W.W.R. 46. Une autre jurisprudence estime 
cependant qu'il faut admettre les parties qui sont ecrites de Ia main du 
testateur comme un testament olographe : Re Ford Estate, [1954] 13 
W. W.R. 604; Re Austin (1967), 61 D.L.R. (2d) 582; Re Laver (1957), 10 
D.L.R. (2d) 279. En Saskatchewan, il est clair que les parties ecrites de 
Ia main du testateur ne peuvent etre reconnues en soi que si elles 
contiennent 1 'intention testamentaire et les termes de la disposition : Re 
Forest, [1981 ]  2 W.W.R. 416. Cette opinion ne tient pas compte de la 
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possibilite d'inferer une telle manifestation de l'intention testamentaire 
du seul fait de !'utilisation par le testateur de la formule testamentaire 
elle-meme. Nous pensons qu'un document qui n'est qu'en partie ecrit 
de la main du testateur (en plus de sa propre signature) et en partie 
imp rime ou dactylographie, devrait etre admis en verification lorsque le 
tribunal juge que le testateur avait I' intention d'inclure les . termes 
comme ses propres termes, et lorsqu'il juge que }'intention testamen
taire suffisante est presente. 

Recommandation: Un document qui est en partie un ecrit de la main du 
testateur (comportant en plus sa propre signature) et en partie une 
formule imprimee, dactylographiee ou autrement admis, devrait etre 
admis en verification lorsque le tribunal estime que le testateur avait 
I' intention d'en inclure les termes comme ses propres mots, et lorsqu'il 
peut y deceler la presence d'une intention testamentaire suffisante. 

7 .  . Z:exigence de Ia signature du testateur dans /es testaments 
olographes 

earticle 6 de la Loi uniforme sur /es testaments prevoit ce qui suit : 

"6 Un testateur peut faire un testament valable ecrit en 
entier et signe de sa main, sans formalite et sans la presence, 
!'attestation ni la signature d'un temoin!' 

eexigence de Ia signature du testateur dans un testament olographe a 
ete interpretee de fa�on relativement large par les tribunaux. Dans une 
affaire, le simple fait de signer "maman" a ete juge suffisant : Re Smith 
(1948), 2 W.W.R. 55. Dans une affaire recente, un tribunal de la Sas
katchewan a admis a l'homologationo'J un document ecrit de Ia main 
d'un testateur qui n'a appose que ses initiales et non sa signature : Re 
Schultz, [ 1984] 4 W.W.R. 278 .  11 s'agit de determiner si l'exigence de la 
signature doit etre retenue. Ainsi, il se peut que le testateur redige le 
document, puis neglige de le signer; en pareil cas, le tribunal pourrait 
conclure que le document reflete les vraies intentions testamentaires du 
testateur. 11 est generalement reconnu par le public, cependant, que les 
documents officiels doivent etre signes. Le fait pour le testateur d' appo
ser sa signature constitue une indication de son approbation du contenu 
du document, de meme que de son "intention confirmee" ou de sa 
volonte. II est probablement tres rare qu'un testateur oublie de signer le 
document. De plus, la signature remplit une fonction de preuve impor
tante, et !'abrogation de !'obligation de l'apposer engendrerait prob
ablement plus de problemes qu'elle n'en resoudrait. 

Recommandation: On devrait maintenir !'obligation de la signature 
d'un testament olographe. 
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8 .  Les modifications 

La Loi uniforme sur les testaments prevoit que les formalites regis� 
sant Ia passation des testaments s'appliquent egalement aux modifica� 
tions : 

" 18(1) Sous reserve du paragraphe (2), a moins qu'une 
modification apportee a un testament apres sa confection 
n'ait ete faite conformement aux dispositions de Ia presente 
loi regissant Ia confection des testaments, Ia modification 
n'a d'autre effet que d'annuler les mots et expressions 
qu'elle ne rend plus comprehensibles. 

(2) Une modification apportee a un testament apres sa 
confection est valablement faite lorsque la signature du 
testateur et celle des temoins a Ia signature du testateur pour 
Ia modification, ou, dans le cas d'un testament fait en 
application des articles 5 ou 6, lorsque Ia signature du testa
teur est apposee : 

a) soit en marge ou dans quelqu'autre partie du testa
ment, en face ou pres de Ia modification; 
b) soit au pied, a Ia fin ou vis-a-vis d 'une note renvoy
ant a Ia modification et ecrite a quelque endroit du 
testament!' 

Les arguments qui militent en faveur de la liberalisation des formali
tes valent egalement a l'egard des modifications. Il faut cependant 
souligner que certains tribunaux ont, dans un elan de creativite, permis 
que Ia validite de modifications non attestees apportees a un testament 
formel soient admises en homologation a titre d:e codicilles olographes. 
Le principe invoque est que Ia loi prevoit des modifications "faites 
conformement aux dispositions de la presente loi regissant la confection 
des testaments" et non "du testament". Selon ce raisonnement, cela 
pourrait notamment inclure un testament olographe : voir Re McLeod 
(1964), 47 D.L.R. (2d) 370; Re Toupin's Will (1969), 72 W.W.R. 45 . 
Cependant, un certain nombre d'affaires plus anciennes indiquent 
clairement que des modifications non attestees ne constituent pas un 
"document olographe" et qu'elles ne peuvent done servir a titre de 
codicilles : voir Re Cottrell Estate (1951), 2 W.W.R. (N.S.) 247; Re 
Richardson (1949), 1 W.W.R. 1075; ReMcGibbon (1931), 2 W.W.R. 86. 
Nous croyons qu'il est pratiquement impossible de concilier ces af
faires, et que les affaires oil Ia modification est acceptee a titre de 
codicille olographe representent en fait des cas de "respect judiciaire 
essentiel". A notre avis, ce serait respecter a la fois la tendance et les 
desirs des tribunaux que de donner effet aux intentions du testateur, et 
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ce serait conforme aux autres recommandations du present rapport que 
de permettre au testateur d'apporter deJ! modifications de sa main en 
apposant sa signature, sans la necessite d'une attestation. 

Quant aux modifications apportees a un testament olographe, il 
ressort de la jurisprudence que les modifications n' ont pas a etre sign
ees, paraphees ni datees par le testateur, s'il est evident que celles-ci ont 
ete apportees au moment meme de la redaction du testament. Ainsi, 
dans !'affaire manitobaine de Currie v. Potter et at. , [ 1981] 6 W.W.R. 
377' le tribunal la fait remarquer que les formalites sont elargies a 
l'egard des testaments olographes. II etait apparent que les modifica
tions avaient ete apportees par une femme qui, (pour reprendre !'expres
sion du tribunal), ne faisait qu'exercer la prerogative de son sexe en 
apportant au fur et a mesure les modifications qui s'imposaient. II 
s�ffisait que le testament ait ete complete "d'une traite". De meme, 
dans 1' affaire Re Letwinetz Estate (1983), 27 S. R. 59, la Surrogate Court 
de la Saskatchewan a conclu que des modifications sans initiales ni date 
avaient ete apportees a un testament olographe "avant que le testateur 
ait termine la redaction de son testament" , meme s'il n'y avait aucune 
preuve indiquant le moment oil les modifications avaient ete apportees. 
Le testament et les modifications ont ete admis a 1 'homologation. En se 
fondant sur cette jurisprudence, nous jugeons qu'il n'est pas opportun 
d'apporter des changements a l'egard de la modification de testaments 
olographes. 

Recommandation: La loi uniforme devrait etre modifiee de fac;on a 
permettre qu'un testateur apporte des modifications a un testament 
formel de sa propre main, s'il le signe, sans la presence de temoins. 

V. Sommaire des recommandations 

1 .  La formalite technique portant que la signature du testateur doit etre 
apposee a la fin du testament devrait etre modifiee par une disposi
tion habilitant le tribunal a homologuer un testament qui n' est pas 
signe "a la fin" lorsqu'il est manifeste que la signature visait a 
donner effet au testament. 

2.  On devrait conserver 1 '  exigence portant que la signature du testateur 
doit etre faite ou reconnue en presence de deux temoins. 

3 .  On ne devrait apporter aucune modification a la disposition de la 
Loi uniforme qui exige que la signature ou la reconnaissance de la 
signature du testateur se fasse en presence de deux ou de plusieurs 
temoins, tous presents au meme moment. 
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4. Les temoins devraient etre presents simultanement lorsque le testa
teur signe ou reconna1t sa signature, mais un temoin qui signe avant 
la reconnaissance du testateur devrait pouvoir reconna1tre simple
ment sa signature. 

5 .  a) On devrait retenir !'obligation pour les temoins d'apposer leur 
signature en la presence mentale du testateur. 
b) Cexigence portant que les temoins apposent leur signature en la 
presence physique du testateur devrait etre modifiee de fa�;on a 
valider la signature faite par un temoin devant le testateur, lorsque 
celui-ci est conscient mais incapable physiquement de suivre !'attes
tation. · 

6. Un document qui est en partie un ecrit de la main du testateur 
(comportant en plus sa propre signature) et en partie une formule 
imprimee, dactylographiee ou autrement admis, devrait etre admis 
en verification lorsque le tribunal estime que le testateur avait !'in
tention d'en inclure les termes comme ses propres mots, et lorsqu'il 
peut y deceler la presence d'une intention testamentaire suffisante. 

7 .  On devrait maintenir !'obligation de Ia signature d'un testament 
olographe. 

8 .  La Loi uniforme devrait etre modifiee de fac;on a permettre qu'un 
testateur apporte des modifications a un testament formel de sa 
propre main, s'il le signe, sans la presence de temoins. 

RENVOIS 

1 .  Statute of Wills, 32 Hen. VIII, c. 1, a.  1 {R.-U.) 

2. Statute of Frauds, 29 Carr. II, c. 3 

3 .  Ibid. 

4. Wills Act, 7 Wm. IV et I Viet. ,  c. 26 {R.-U.) 

5. Ces fqnctions ont probablement ete identifiees et expliquees en 
detail pour la premiere fois par le professeur J. Langbein, dans 
!'article "Substantial Compliance with the Wills Act" (1975), 88 
Harvard L. Rev. 489. 

6 .  John H .  Langbein, "Crumbling of the Wills Act: Australians Point 
the Way" (1979), 65 American Bar Association Journal, 1192 a Ia 
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7 .  Ce point de vue a egalement ete exprime par le Comite de reforme 
du droit britannique, 22 Report (1980), portant sur la passation et Ia 
revocation des testaments, a la page 5 .  

8 .  Ibid. 

9. Volume 125, p .  203 . 

10. 1930, 7• edition, volume 1 ,  page 109. 

1 1 .  Cette decision a ete portee en appel devant Ia Cour d' appel (en date 
4u 22 juillet 1985, Ia decision n'a pas encore ete rendue). 
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ANNEXE 

The Administration of Justice Act, 1982, Statutes of Great Britain, 
c. 53, article 17 : 

[TRADUCTION] 

"Il faut, pour qu'un testament soit valable : 

a) qu'il soit par ecrit, et signe par le testateur ou par une 
autre personne en sa presence et sous son ordre; 

(b) qu'il soit manifeste que le testateur a voulu, par sa 
signature, donner effet au testament; 

(c) que la signature soit faite ou reconnue par le testateur en 
presence de deux ou de plusieurs temoins, presents en meme 
temps; et 

(d) que chaque temoin 
(i) atteste et signe le testament, ou 

(ii) reconnaisse sa signature en presence du testateur 
(mais pas necessairement en presence de l'autre temoin). 

Cependant, aucune forme d'attestation n'est necessaire�' 
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RAPPORT SUR LA MODIFICATION DE LA WI UNIFORME 
SUR LES TESTAMENTS 

JUIN 1986 

I. CONTEXTE : 

Les commissaires de la Saskatchewan ont fait rapport, en 1985, sur 
les formalites relatives aux testaments. Leur etude visait a proposer des 
solutions legislatives pour regler certains problemes parmi les plus 
diffidles a resoudre, ou les plus frequents, qui resultent de la solennite 
requise. La Conference considerait que cette demarche etait preferable 
a l'exercice d'un plus grand pouvoir judiciaire, base sur le principe de la 
conformite substantielle. Le rapport de 1985 a ete renvoye aux commis
saires de la Saskatchewan en vue de la redaction d'un rapport ulterieur 
et d'un pro jet de loi, pour l'annee 1986. 

II. INTRODUCTION : 

A l 'origine, Ie formalisme testamentaire visait a ce que le testament 
represente I' intention reelle du testateur. Cependant, la solennite obli
gatoire a souvent entraine le rejet, pas les tribunaux, des testaments qui 
ne repondaient pas aux formalites rigoureuses exigees par la loi, meme 
si le juge successoral n' avait aucun doute que le testament representait 
vraiment Ia volonte du testateur. En d'autres termes, dans certains cas, 
le formalisme a malheureusement eu pour effet d'empecher !'homolo
gation du testament, pour des raisons purement pratiques, faisant ainsi 
echec a la volonte du testateur. Dans d'autres cas, les tribunaux se sont 
montres tres larges pour "sauver" des testaments qui ne respectaient 
pas toutes les formalites, en se servant d'"artifices" techniques, comme 
la lecture verso recto du testament, pour conclure que, d'apres les faits 
en l'espece, toutes les exigences techniques y etaient. 

Par les modifications proposees, on se trouverait a modifier quel
ques-unes des exigences techniques relatives aux formes testamentaires, 
de telle sorte qu'on pourrait mieux s'assurer que des testaments qui 
devraient etre homologues en equite ne sont pas declares invalides a 
cause de details purement techniques. 

III. MODIFICATIONS PROPOSEES : 

Modification no 1 : 

Les articles 4 et 7 de la Loi uniforme sur les testaments sont abrogees 
et remplaces par ce qui suit : 
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"4(1) So us reserve des articles 5 et 6, un testament est 
valide aux conditions suivantes : 

a) qu'il soit fait par ecrit et signe par le testateur, ou 
par une autre personne en sa presence et so us sa direc
tion; 
b) qu'il semble que le testateur, par sa signature, a eu 
Pintention de donner effet au testament; 
c) que la signature soit apposee ou reconnue par le 
testateur en la presence simultanee de deux ou plu
sieurs temoins; 
d) que chaque temoin : 

(i) atteste et signe le testament; ou 
(ii) reconnaisse sa signature en presence du testa
teur, mais non necessairement en presence d'un 
autre temoin; 

toutefois, aucune forme d' attestation ne do it etre requise. 

(2) Aucun testament n'est invalide pour le seul motif que 
son auteur n'a pas regarde ou n'etait pas capable de regarder 
signer les temoins, s'il etait de toute fa90n present a ce 
moment-la!' 

Commentaire : 

Cela correspond aux recommandations un a cinq du rapport de 
1985 : 

"La formalite technique portant que Ia signature du testateur 
doit etre apposee a la fin du testament devrait etre modifiee par 
une disposition habilitant le tribunal a homologuer un testa
ment qui n'est pas signe "a la fin" lorsqu'il est manifeste que la 
signature visait a donner effet au testament!' [al. 4(1)b)] 

"On devrait conserver l'exigence portant que la signature du 
testateur doit etre faite ou reconnue en presence de deux te
moins!' [al. 4(1)c)] 

"On ne devrait apporter aucune modification a la disposition de 
la Loi uniforme qui exige que la signature ou la reconnaissance 
de Ia signature du testateur se fasse en presence de deux ou de 
plusieurs temoins, tous presents au meme moment!' [al . 4(1)c)] 

"Les temoins devraient etre presents simultanement lorsque le 
testateur signe ou reconnait sa signature, mais un temoin qui 
signe avant la reconnaissance du testateur devrait pouvoir re
connaitre simplement sa signature!' [s .-al .4(1)d)(ii)] 
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"I;exigence portant que les temoins apposent leur signature en 
la presence physique du testateur devrait etre modifiee de fa<;on 
a valider la signature faite par un temoin devant le testateur , 
lorsque celui-ci est conscient mais incapable physiquement de 
suivre I' attestation!' [par. 4(2)] 

Si l'on exige que la signature soit placee a la fin du testament, c'est 
pour s'assurer que le testateur, ou d'autres personnes, n'ont rien ajoute 
une fois le testament termine. Cependant, il arrive parfois que le testa
teur, ne conaissant pas cette exigence, signe le document en haut ou sur 
le cote, ou encore sur l'enveloppe qui l 'accompagne, en pensant que Ia 
signature est valide.  Cette modification ferait en sorte qu'un testament 
ne serait pas invalide si le tribunal est convaincu que la signature a ete 
apposee dans le but de donner effet au testament, peu importe oil elle est 
placee. (Cela ne pourrait servir a valider des dispositions, si le tribunal 
est convaincu qu'elles ont ete inserees ulterieurement.) 

11 serait bon de conserver l'exigence qu'il y ait deux temoins parce 
qu'elle peut servir a empecher la fraude et les manoeuvres de captation. 
De plus, cette exigence joue un role important sur le plan de la preuve, 
en permettant qu'un temoin soit contre-interroge a partir du te
moignage de l'autre temoin, si des questions de faits se posent en ce qui 
concerne l'exercice de pressions indues . Elle a egalem.ent pour effet 
d'aider le tribunal a reconstituer des evenements, si la capacite du 
testateur est mise en doute. Le probleme qui se pose est que les tribu
naux interpretenet cette exigence comme s'il fallait que les evenements 
se deroulent dans un ordre particulier. Plus precisement, ils ont statue 
que, si un temoin signe avant que le testateur ne signe, ce temoin doit 
signer de nouveau en presence a la fois du testateur et de l'autre temoin, 
pour valider sa signature. C'est pourquoi on precise que, si un temoin 
signe avant que le testateur ne signe ou ne reconnaisse sa signature, on 
devrait permettre qu'il reconnaisse simplement sa signature devant le 
testateur, sans avoir a signer de nouveau en presence de I' autre temoin. 

Dans plusieurs cas, des testaments ont ete invalides parce que le 
testateur n'avait pu reellement regarder signer les temoins, vu qu'il etait 
"sur son lit de mort" et qu'il n' etait pas done capable, physiquement, de 
suivre l 'attestation. Par contre, ii y a des cas oil le testament a ete declare 
parfaitement valide, alors que le testateur etait capable de suivre 1' attes
tation mais avait choisi de ne pas le faire. Les tribunaux ont etabli une 
distinction, a savoir que, dans le dernier cas, le testateur etait pres�nt 
"physiquement" , parce qu'il aurait pu regarder faire les temoins, s'il 
l'avait voulu, tandis que dans le premier cas, il ne pouvait le faire. Les 
resultats plutot etranges auxquels on a abouti dans le premier cas 
seraient done attenues par I' adoption de la modification. 
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Modification no 2 : 

earticle 6 est abroge et remplace par ce qui suit : 

"6(1) Un testament olographe, entierement ecrit de la 
main du testateur et signe par lui, peut etre fait sans aucune 
autre formalite ou exigence quant a la presence, a !'attesta
tion ou a ]a signature d 'un temoin. 

(2) Lorsqu'un testament est en partie ecrit de la main du 
testateur et en partie imprime, dactylographie ou presente 
sous une autre forme ecrite, i1 peut etre homologue sans 
aucune formalite ou exigence quant a la presence, a I' attes
tation ou a la signature d'un temoin, pourvu que les condi
tions suivantes soient reunies : 

a) au moins une portion d'une clause de disposition 
est ecrite de Ia main du testateur; 
b) il appert que le testateur voulait incorporer les mots 
imprimes, dactylographies ou presentes sous une autre 
forme dans son propre testament; 
c) le testament est signe par le testateuf.' 

Commentaire : 

Cela correspond aux recommandations 6 et 7 du rapport de 1985 : 

"Un document qui est en partie un ecrit de la main du testateur 
(comportant en plus sa propre signature) et en partie une for
mule imprimee, dactylographiee ou autrement admis, devrait 
etre admis en verification lorsque le tribunal estime que le 
testateur avait !'intention d' en inclure les termes comme ses 
propres mots, et lorsqu'il peut y deceler la presence d'une 
intention testamentaire suffisante�' 

"On devrait maintenir !'obligation de la signature d'un testa
ment olographe�' 

Souvent, le testateur utilisera une formule imprimee, achetee chez un 
commer9ant de papeterie. Dans ce cas, il ne fait que remplir les blancs, 
et il signe ensuite le document sans temoin. Le testament est done ecrit 
de sa main en partie mais non pas entierement. Dans certains cas, les 
tribunaux acceptent les portions du testament a homologuer qui sont 
ecrites de la main du testateur et rejettent les portions dactylographiees 
ou imprimees. Par contre, si les portions ecrites a la main ne peuvent 
etre isolees, on ne peut respecter le volonte du testateur, car !'homologa
tion du testament est refusee. Cette interpretation ne tient aucunement 
compte du fait qu'on devrait deduire, de l'utlisation comme telle d'une 
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formule de testament, une certaine intention de tester. Afin d'eviter 
qu'il y ait fraude, on exige que Pecriture manuscrite du testateur se 
retrouve ailleurs que dans sa signature. 

Modification no 3 : 

Le paragraphe qui suit est insere apres le paragraphe 18(2) : 

"(3) Par derogation aux paragraphes (1) et (2), le testa
teur peut apporter une modification manuscrite a son testa
ment, pourvu qu'il la signe, mais la presence d'un temoin 
n' est pas necessaire, ni son attestation ou sa signature!' 

Commentaire : 

Cela correspond a la huitieme recommandation du rapport de 1985 : 

"La Loi uniforme devrait etre modifiee de fa9on a permettre 
qu'un testateur apporte des modifications a un testament for
mel de sa propre main, s'il le signe, sans la presence de temoins!' 

Dans certains cas, les tribunaux permettent deja !'homologation de 
modifications non attestees, apportees a des testaments solennels, re
connus valides en tant que "testaments olographes",  en concluant que 
les modifications manuscrites constituent un "codicille olographe" fait 
directement sur le testament original. Par contre, dans d'autres cas, ils 
n' admettent pas les modifications pour faute de conformite avec les 
exigences d'ordre technique. Ces cas donnent lieu a des litiges parce 
qu'il est impossible de prevoir ce que la Cour decidera dans une situa
tion donnee. Le fait de permettre que des modifications soient faites 
sans qu'il y ait de temoins decoule du principe selon lequel il faut 
donner effet a la volonte du testateur chaque fois que cela est possible. 

IV. ANNEXE 

Projet de loi modificative 

1 .  Loi modifiant Ia Loi uniforme sur les testaments. 

2. La Loi uniforme sur les testaments est modifiee de la fa9on enoncee 
dans la presente loi. 

3 .  �article 4 est abroge et rem place par ce qui suit : 

"4(1) Sous reserve des articles 5 et 6, un testament est valide aux 
conditions suivantes : 

a) qu'il soit fait par ecrit et signe par le testateur, ou par une 
autre personne en sa presence et sous sa direction; 
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b) qu'il semble que le testateur, par sa signature, a eu !'inten
tion de donner effet au testament; 
c) que Ia signature soit apposee ou reconnue par le testateur 
en Ia presence simultanee de deux ou plusieurs temoins; 
d) que chaque temoin 

(i) atteste et signe le testament; ou 
(ii) reconnaisse sa signature en presence du testateur, mais 

non necessairement en presence d'un autre temoin; 
toutefois, aucune forme d'attestation ne doit etre requise. 

(2) Aucun testament n' est invalide pour le seul motif que son auteur 
n' a pas regarde ou n' etait pas capable de regarder signer les temoins, 
s'il etait de toute fa90n present a ce moment-la!' 

4 .  � article 6 est abroge et remplace par ce qui suit : 

"6(1) Un testament olographe, entierement ecrit de la main du 
testateur et signe par lui, peut etre fait sans aucune autre formalite 
ou exigence quant ala presence, a 1' attestation ou a Ia signature d' un 
temoin. 

(2) Lorsqu 'un testament est en partie ecrit de la main du testateur et 
en partie imprime, dactylographic ou presente sous une autre forme 
ecrite, il peut etre homologue sans aucune formalite ou exigence 
quant a Ia presence, a !'attestation ou a la signature d'un temoin, 
pourvu que les conditions suivantes scient reunies : 

a) au moins une portion d'une clause de disposition est ecrite 
de Ia main du testateur; 
b) il appert que le testateur voulait incorporer les mots impri
mes, dactylographies ou presentes sous une autre forme dans 
son pro pre testament; 
c) le testament est signe par le testateur!' 

5 .  :Varticle 7 est abroge. 

6. Le paragraphe suivant est insere a pres le paragraphe 18(2): 

"(3) Par derogation aux paragraphes {1)  et (2), le testateur peut 
apporter une modification manuscrite a son testament, pourvu qu'il 
la signe, mais la presence d'un temoin n'est pas necessaire, ni son 
attestation ou sa signature!' 

7. La presente loi entre en vigueur a la date de sa sanction. 

RAPPORT SUPPLEMENTAIRE SUR LES TESTAMENTS 

Vobjet du present rapport est de determiner si la Loi uniforme sur les 
testaments devrait etre modifiee pour regir le cas ou une personne ferait 
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un testament, sans temoins, autrement que manuscrit. Ce genre de 
testament n'est certes pas, a proprement parler, «olographe»; en effet, le 
testament olographe doit etre ecrit en entier de la main du testateur. 
Toutefois, selon la recommandation contenue dans le rapport de Ia 
Saskatchewan, serait considere comme un testament olgoraphe, le testa
ment qui serait en partie ecrit de Ia main du testateur et en partie 
imprime sous une forme quelconque. Ainsi, I' exception est creee, mais 
jusqu'ou devrait-elle s'etendre? Telle est la question a regler. 

�on preconise de suivre le principe qui fait que le testament olo
graphe puisse etre accepte a Ia place d'un testament formel, soit la 
garantie d'authenticite. Les testaments olographes sont acceptables 
principalement parce que le manuscrit prouve que le testatuer connais
sait et approuvait la teneur du document. �on ne saurait ainsi craindre 
que le testateur puisse avoir signe un document redige a l'avance et dont 
il ne conna.ltrait pas le teneur. Aussi, y a-t-il lieu de retenir le principe 
primordial qui sous-tend Ia reconnaissance du testament olographe, si 
l'on veut en etendre la portee. 

Partant de ce principe, il ne serait pas judicieux, a notre avis, d'eten
dre la portee d' «olographe» aux documents qui sont dactylographies ou 
imprimes par ordinateur, meme si le document en question aurait ete 
etabli entierement par le testateur; cette formule n'offre pas suffisam
ment de garantie quant a l'authenticite du document. Certes , cela ne 
veut pas dire qu'un expert ne puisse arriver a etablir qu'une personne a 
produit tel document a 1' aide de telle machine; mais, regie generate, il ne 
serait pas possible d'identifier le document aussi facilement que cela 
pourrait se faire avec un manuscrit, et les risques de falsification et de 
frau de seraient plus grands. C' est pourquoi il est recommande de ne pas 
etendre la portee de l'«olographe» aux documents dactylographies (ou 
aux imprimes d'ordinateur) qui ne contiennent aucune partie 
manuscrite. 

RECOMMANDATION: Ne pas modifier Ia Loi uniforme sur les testa
ments pour etendre la portee du testament olographe aux documents 
dactylographiees ou imprimes par ordinateur dont aucune partie n'est 
manuscrite. 

II reste une autre question a regler sur le sujet, savoir les documents 
etablis par les personnes handicapees qui ne peuvent se servir de leurs 
mains pour ecrire, mais dont le mode de redaction peut facilement etre 
identifie quant a elles . I.;ecriture a Ia bouche ou au pied seraient les cas 
les plus courants . A notre avis, la definition de «manuscrit» devrait etre 
assez large pour couvrir ces modes d'ecriture en autant que le principe 
de base, soit l'authenticite du document, soit bien respecte. Pour 
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pouvoir etre assimile a un «manuscrit>>, le document devrait etre pro
duit par le testateur, et ce en entier, et pouvoir etre facilement reconnu 
comme tel. I..!ecriture au pied et a la bouche seraient sans doute de ce 
genre. A noter toutefois qu'il semble n'y avoir aucun arret qui ait statue 
sur la signification de «manuscrit»; cette lacune pouvant causer cer
taines difficultes, ii y aurait lieu d'y remedier. 

RECOMMANDATION: Modifier la Loi uniforme sur les testaments 
afin d'y inclure une disposition prevoyant que le «manuscrit» n'exclut 
pas l'ecriture faite par le testateur a l'aide d'un membre autre que sa 
main. 
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TABLE I 

UNIFORM ACTS PREPARED, ADOPTED AND PRESENTLY 
RECOMMENDED BY THE CONFERENCE FOR ENACTMENT 

Title 
Accumulations Act . . . . . . . . . . . . . . . . . . . . . .  . 
Bills of Sale Act . . . . . . . . . . . . . . . . . . . . . . . . .  . 
Bulk Sales Act . . . . . . . . . . . . . . . . . . . . • . . . . . .  
Child Status Act . . . . . . . . . . . . . . . . . . . . . • . . .  
Condominium Insurance Act . . . . . . . . . . . . . .  . 
Conflict of Laws (Traffic Accidents) Act . . . . .  . 
Contributory Fault Act . . . . . . . . . . . . . . . . . . .  . 
Contributory Negligence Act . . . . . . . . . . . . . .  . 
Criminal Injuries Compensation Act . . . . . . .  . 
Custody Jurisdiction and Enforcement Act . .  . 
Defamation Act . . . . . . . . . . . . . . . . . . . . . . . . . . 
Dependants' Relief Act . . . . . . . . . . . . . . . . . . •  
Devolution of Real Property Act . . . . . . . . . . .  . 
Domicile Act . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
Effect of Adoption Act . . . . . . . . . . . . . . . . . . .  . 
Evidence Act . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

- Affidavits before Officers . . . . . . . . . . . . . 
- Foreign Affidavits . . . . . . . . . . . . . . . . . . .  . 
- Hollington v. Hewthorne . . . . . . . . . . . . .  . 
-Judicial Notice of Acts, Proof of State 

Documents . . . . . . . . . . . . . . . . . . . . . . 
- Photographic Records . . . . . . . . . . . . . . . . 
- Russell v. Russell . . . . . . . . . . . . . . . . . . . .  . 
- Use of Self-Criminating Evidence Before 

Military Boards of Inquiry . . . . . . . . . .  . 
Family Support Act . . . . • . . . . . . . . . . . . . . . . . .  
Fatal Accidents Act . . . . . . . . . . . . . . . . . . . . . .  . 
Foreign Arbitral Awards Act . . . . . . . . . . . . . .  . 
Foreign Judgments Act . . . . . . . . . . . . . . . . . . .  . 
Franchises Act . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
Frustrated Contracts Act . . . . . . . . . . . . . . . . . . . 
Highway Traffic 

- Responsibility of Owner & Driver for 
Accidents . . . . . . . . . . . . . . • . . . . . . .  

Hotelkeepers Act . . . . . . . . . . . . . . . . . . . . . . . .  . 
Human Tissue Gift Act . . . . . . . . . . . . . . . . . . .  . 
Information Reporting Act . . . . . . . . . . . . . . . .  . 
International Child Abduction Act . . • . . . . . . .  
International Commercial Arbitration Act . . .  . 
International Sale of Goods Act . . . . . . . . . . .  . 
Interpretation Act . . . . . . . . . . . . . . . . . . . . . .  . 
Interprovincial Subpoenas Act . . . . . . . . . . . . . 
Intestate Succession Act . . . . . . . . . . . . . . . . . .  . 
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Year First 
Adopted 

and Recom
mended 

1968 
1928 

1920 

1980 
1971 
1970 
1984 
1924 
1970 
1974 
1944 
1974 
1927 
1961 
1969 
1941 

1953 
1938 
1976 

1930 
1944 
1945 

1976 
1980 
1964 
1985 
1933 
1984 
1948 

1962 
1962 
1970 
1977 
1981 
1986 
1985 
1938 

1974 
1925 

Subsequent Amend
ments and Revisions 

Am. ' 31, '32; Rev. '55; 
Am. '59, '64, '72. 
Am. '21, '25, '38, '49; 
Rev. '50, ' 61 .  
Rev. '82. 
Am. '73. 

Rev. '35, '53; Am. '69. 
Rev. '83 . 
Rev. '81 .  
Rev. '48; Am. '49, '79. 

Am '62. 

Am. '42, '44, '45; Rev. 
'45; Am. '51, '53, '57; 
Rev. '81 .  

Am. '51; Rev. '53. 

Rev. '31 . 

Am. '86. 

Rev. '64. 
Rev. '85. 
Rev. '74. 

Rev. '71 . 

Am. '39; Rev. '4l ; Am. 
'48; Rev. '53, '73; Rev. 
'84. 

Am. '26, '50, '55; Rev 
'58; Am. '63; Rev. '85. 



TABLE I 

Title 

Judgment I nterest Act . . . . . . . . . . . . .  
Jurors' Qualifications Act . . . . . .  
Legitimacy Act . . . . . .  . 
Limitation of Actions Act . . . . . . .  . 
Limitations Act . 

- Convention on the Limitation Period in 
the International Sale of Goods . . .  

Maintenance and Custody Enforcement Act 
Married Women's Property Act 
Medical Consent of Minors Act . . . . .  . 
Occupiers' Liability Act . . . . . . . . .  . 
Partnerships Registration Act . 
Perpetuities Act . . . . . . . . . 
Personal Property Security Act . 
Powers of Attorney Act . . . . . . . . 
Presumption of Death Act . . . . . .  . 
Proceedings Against the Crown Act . . . . .  . 
Products Liability Act . 
Recipwcal Enforcement of Judgments Act . 

Reciprocal Enforcement of Maintenance 
Orders Act . . . . . . . . . . . 

Reciprocal Recognition and Enforcement of 
Judgments Act 

Regulations Act 
Retirement Plan Beneficiaries Act 
Sale of Goods Act . .  
Service of Process by Mail Act 
Statutes Act . . . . . . 
Survival of Actions Act . . . . . . . .  . 
Survivot ship Act 

Testamentary Additions to Trusts Act 
Transboundary Pollution Reciprocal 

Access Act . . . .  
Trustee (Investments) . . . . . . . . 
Variation of Trusts Act 
Vital Statistics Act 
Warehousemen's Lien Act . . . . . . . . 
Watehouse Receipts Act 
Wills Act 

- General 
- Conflict of Laws 
- International Wills . 
- Section 17 tevised . 
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Year First 
Adopted 

and Recom-
mended 

1982 
1976 
1920 
193 1 
1982 

1976 
1985 
1943 
1975 
1973 
1938 
1972 
1971 
1978 
1960 
1950 
1984 
1924 

1946 

1981 
1943 
1975 
1981 
1945 
1975 
1963 
1939 

1968 

1982 
1957 
1961 
1949 
1921 
1945 

1953 
1966 
1974 
1978 

Subsequent Amend
ments and Revisions 

Rev '59. 
Am ' 33, '43, '44. 

Am '75 . 
Am. '46.  

Rev. '82. 

Rev '76. 

Am . '25 ; Rev '56; Am . 
'57; Rev '58; Am '62, 
'67 

Rev. '56, '58; Am '63, 
'67, '71 ; Rev. '73, '79; 
Am. '82; Rev ' 85 

Rev '82. 

Rev '82. 

Am. '49, '56, '57; Rev. 
'60, '71 . 

Am. '70 

Am. ' 50, '60, Rev. '86. 

Am '66, '74, '82, '86 



TABLE II 

UNIFORM ACTS PREPARED, ADOPTED AND RECOMMENDED FOR 
ENACTMENT WHICH HAVE BEEN SUPERSEDED BY 0rHER ACTS ' 

WITHDRAWN AS OBSOLETE, OR TAKEN OVER BY 0rHER 
ORGANIZATIONS 

No. of Juris-
Year dictions Year 

Title Adopted En�.cting Withdrawn Supersedin,g Act 
Assignment of Book 

Debts Act 1928 10 1980 Personal Property 
Security Act 

Conditional Sales Act 1922 7 1980 Personal Property 
Security Act 

Cornea Transplant Act 1959 11 1965 Human Tissue Act 
Corporation Securities 

Registration Act 1931 6 1980 Personal Property 
Security Act 

Fire Insurance Policy 
Act 1924 9 1933 * 

Highway Traffic 
- Rules of the Road 1955 3 ** 

Human Tissue Act 1965 6 1970 Human Tissue Gift Act 
Landlord and Tenant 

Act 1937 4 1954 None 
Life Insurance Act 1923 9 1933 * 
Pension Trusts and Plans 

- Appointment of Retirement Plan 
Beneficiaries 1957 8 1975 Beneficiaries Act 

- Perpetuities 1954 8 1975 In part by Retirement Plan 
Beneficiaries Act and in 
part by Perpetuities Act 
Dependants' Relief Act 

Reciprocal Enforcement 
of Tax Judgments Act 1965 None 1980 None 

Testators Family 
Maintenance Act 1945 4 1974 

*Since 1933 the Fire Insurance Policy Act and the Life Insurance Act have been the 
responsibility of the Association of Superintendents of Insurance of the Provinces of 
Canada (see 1933 Proceedings, pp. 12, 13) under whose aegis a great many amendments 
and a number of revisions have been made. The remarkable degree of uniformity across 
Canada achieved by the Conference in this field in the nineteen twenties has been 
maintained ever since by the Association. 

**The Uniform Rules of the Road are now being reviewed and amended from time to time 
by the Canadian Conference of Motor Transport Authorities. 



TABLE III 

UNIFORM ACTS NOW RECOMMENDED SHOWING THE JURISDICTIONS 

THAT HAVE ENACTED THEM IN WHOLE OR IN PART, WITH OR 

WITHOUT MODIFICATIONS, OR IN WHICH PROVISIONS SIMILAR IN 

EFFECT ARE IN FORCE 

*indicates that the Act has been enacted in part. 
oindicates that the Act has been enacted with modifications. 
xindicates that provisions similar in effect are in force. 
tindicates that the Act has since been revised by the Conference. 

Accumulations Act-Enacted by N.B.X sub nom. Property Act; Ont. 
('66). Total: 2. 

Assignment of Book Debts Act-Enacted by Man. ('29, '51 ,  '57). Total: 
1 .  

Bills of Sale Act-Enacted by Alta.t ('29); Man. ('29, ' 57); N.B.o ('52); 
Nfld.o (' 55); N.W.T.o ('48); N.S. ('30); P.E.I .*  ('47, '82). Total: 7 .  

Bulk Sales Act- Enacted by Alta. t ('22); Man. ('51) ;  N.B.t  ('27); 
Nfld.0 ('55); N.W.T.t ('48); N.S.x; Yukon ('56). Total: 7. 

Child Abduction (Hague Convention) Act-Enacted by B.C. ('82); 
Man. ('82); N.B.x ('82); Nfld. ('83); N.S.  ('82); P.E.I .o ('84) sub nom. 
Custody Jurisdiction and Enforcement Act; Yukon ('81). Total: 7. 

Condominium Insurance Act-Enacted by B.C. ('74) sub nom. Strata 
Titles Act; Man. ('76); Yukon ('81). Total: 3 .  

Conflict of Laws (Traffic Accidents) Act-Enacted by Yukon ('72). 
Total: 1 .  

Contributory Negligence Act-Enacted by Alta.t ('37); N.B.o ('25, 
'62); Nfld .o ('51);  N .W.T.o (' 50); N.S.  ('26, ' 54); P.E.I.x ('78); Sask. 
('44); Yukono (' 55). Total: 8,  

Criminal Injuries Compensation Act-Enacted by Alta. t ('69); B.C.  
('72); N.B.X ('71); Nfld.x ('68); N.W.T. ('73) ; Ont. ('71); Yukono ('72, 
' 81). Total: 7 .  

Custody JurisQ.iction and Enforcement Act-Enacted by Man. ('83); 
N.B.x ('80); Nfld.o ('83); P.E.I.o ('84). Total: 4.  

Defamation Act-Enacted by Alta.t  ('47); B.C.* sub nom. Libel and 
Slander Act; Man. ('46); N.B . *  ('52); Nfld.o ('83); N.W.T,0 ('49); 
N.S. * ('60); P.E.I.o  ('48); Yukon ('54, '81). Total: 9. 

Dependants' Relief Act-Enacted by N.B.x  ('59); N .W.T. * ('74); Ont. 
('73) sub nom. Succession Law Reform Act, 1977 : Part V; P.E.I.  ('74) 
sub nom. Dependants of a Deceased Person Relief Act; Yukon ('81). 
Total : 5.  

Devolution of Real Property Act-Enacted by Alta. ('28); N.B.o ('34); 
N.W.T.o ('54); P.E.I .*  ('39) sub nom. Probate Act: Part V; Sask. 
('28); Yukon ('54). Total: 6.  



TABLE III 

Domicile Act-O. 
Effect of Adoption Act-Enacted by N.B.X (' 80); N.W.T. ('69); P.E.I .x. 

Total: 3 .  

Evidence Act-Enacted by Alta. ('47, ' 52, '58}; B.C. ('32, '45 , ' 47, ' 53, 
'77); Can. ('42, '43); Man.* ('57, '60); Nfld. ('54) ;  N.W.T.o ('48); 
N.S. ('45, '46, ' 52); P.E.I .* ('39); Ont.* ('45, '46, ' 52, ' 54); Sask. 
('45, '46, '47}; Yukono ('55). Total: 11 . 

Extra-Provincial Custody Orders Enforcement Act-Enacted by 
Alta. ('77); B.C. ('76); Man.o ('82); Nfld.o ('76); N.W.T. {'81); N.S. 
('76); Ont. ('82); Sask .o ('77). Total: 8 .  

Family Support Act-Enacted by Yukonx ('81). Total: 1 .  
Fatal Accidents Act-Enacted by N.B.*  ('69); N.W.T.t ('48); Ont. 

('77); sub nom. Family Law Reform Act: Part V; P.E.I.  x. Total: 4. 
Foreign Judgments Act-Enacted by N.B.o ('50); Sask. ('34). Total: 2. 
Frustrated Contracts Act-Enacted by Alta.t ('49); B.C. ('74) ;  N.B. 

('49); Nfld. {'56); N.W.T.t ('56); Ont. ('49); Yukon ('81). Total: 7. 

Highway Traffic and Vehicles Act, Part III: Responsibility of Owner 
and Driver for Accidents-0. 

Hotelkeepers Act-Enacted by N .B.X. Total: 1 .  
Human Tissue Gift Act-Enacted by Alta. ('73); B.C. {'72); N.B.X; 

Nfld.o ('71); N.W.T. ('66); N.S. ('73); Ont. ('71) ; P.E.I.o ('74, '81);  
Sask.o ('68); Yukon ('81). Total: 10. 

International Commercial Arbitration Act-Enacted by B.c.o ('86); 
Can. ('86); N.B. ('86); Nfld . ('86); N.W.T. ('86); N.S.  ('86); Ont. 
('86); P.E.I. ('86); Sask. ('86); Yukon ('86). Total: 10. 

Interpretation Act-Enacted by Alta.o ('80); B .C . ('74); N .B.x; Nfld.o 
('51); N.W.T.ot ('48); P.E.I.o ('81); Que."; Sask.o ('43); Yukon* ('54). 
Total: 9 .  

Interprovincial Subpoenas Act-Enacted by Alta. ('81);  B .C. ('76); 
Man. ('75); N.B.0 ('79); Nfld.0 ('79); N.W.T.0 ('76); Ont. ('79); Sask.0 
('77); Yukon ('81). Total: 9 .  

Intestate Succession Act-Enacted by Alta. ('28); B . C . ('25); Man.o 
('27, '77) sub nom. Devolution of Estates Act; N.B .o ('26); Nfld. 
('51);  N.W.T.0 ('48); Ont.o ('77) sub nom. Succession Law Reform 
Act: Part II; P.E.I .  * ('39) sub nom. Probate Act: Part IV; Sask. ('28); 
Yukono ('54). Total: 10. 

Judgment Interest Act-Enacted by N.B�x; Nfld. ('83) .  Total: 2. 
Jurors Act (Qualifications and Exemptions)-Enacted by B.C. ('77); 

sub nom. Jury Act; Man. ('77); N.B.'; Nfld. ('81); P.E.l.0 ('81). Total: 
5 .  

559 



UNIFORM LAW CONFERENCE OF CANADA 

Legitimacy Act-Enacted by Alta. ('28, ' 60); B .C .  ('22, '60); Man.  ('28, 
'62) ; N.W.T.o ('49, '64); N.S.x; Ont. ('21, '62); P.E.I .  * ('20) sub nom. 
Children's Act: Part I; Sask.o ('20, '61) ;  Yukon* ('54). Total: 9. 

Limitation of Actions Act-Enacted by Alta.o ('35); Man.o ('32, '46); 
N.B.*  ('52); N.W.T.* ('48); P.E.I .*  ('39) ;  Sask. ('32);  Yukon ('54). 
Total: 7. 

Married Women's Property Act-Enacted by Man. ('45); N.B.o ('51);  
N.W.T. ('52, '77); Yukono ('54). Total: 4.  

Medical Consent of Minors Act-Enacted by N .B.  o ('76). Total: 1 .  

Occupiers' Liability Act-Enacted by B.C.  ('74); P.E.I.o ('84). Total: 2. 

Partnerships Registration Act-Enacted by N.B.o ('5.1); P.E. I .• ;  Sask.• 
('41) sub nom. Business Names Registration Act. Total: 3 .  

Pensions Trusts and Plans-Appointment of Beneficiaries-Enacted 
by Alta. ('58); Man. (' 59); N.B. ('55); Nfld. ('58); N.S.  ('60); Sask. 
('57). Total: 6. 

Perpetuities Act-Enacted by Alta. ('72); B.C. ('75); Man. ('59) ;  Nfld. 
(' 55); N.W.T. * ('68); N.S .  ('59); Ont. ('66) ;  Yukon ('81). Total: 8 .  

Personal Property Security Act-Enacted by Man. ('77); Sask.o ('79); 
Yukono ('81). Total: 3 .  

Powers of Attorney Act-Enacted by B.C.  ('79); Sask.o ('83). Total: 2 .  
Presumption of Death Act-Enacted by B.C. ('58, '77) sub nom. 

Survivorship and Presumption of Death Act; Man. ('68}; N .B.' ('60); 
N.W.T. ('62, '77); N.S.o ('83}; Yukon ('81). Total : 6 .  

Proceedings Against the Crown Act-Enacted by Alta.o (' 59} ;  Man. 
('51) ;  N.B.o ('52) ;  Nfld.o ('73); N.S.  ('51);  Ont.o ('63); P.E.I .  * ('73); 
Sask.0 (' 52). Total:  8. 

Reciprocal Enforcement of Judgments Act-Enacted by Alta. ('25, 
' 58); B.C. ('25, ' 59); Man. (' 50, '61) ;  N.B.' ('25, '51) ;  Nfld.o ('60); 
N.W.T.*  ('55); N.S.o ('73); Ont. ('29); P.E.I .o ('74) ; Sask. ('40); 
Yukon ('56, '81). Total: 1 1 .  

Reciprocal Enforcement o f  Maintenance Orders Act-Enacted by Alta. 
('47, ' 58); B.C.o ('72); Man. ('46, '61, ' 83); N.B.t ('52); Nfld.X ('51,  
' 61 ) ;  N.W.T.o (' 51);  N.S .*  ('49, ' 83); Ont." (' 59); P.E.I .o (' 51,  ' 83); 
Que. ('52);  Sask. ('68, '81 ,  '83); .Yukon ('81). Total: 12. 

Regulations Act-Enacted by Alta.o ('57); B.C. ('83); Can.o (' 50); 
Man.0 ('45); N.B.0 ('62); Nfld.o ('77); N.W.T.0 ('73); Ont.o ('44) ; 
Sask.0 ('63, ' 82); Yukono ('68). Total: 10. 

Retirement Plan Beneficiaries Act-Enacted by Alta. ('77, '81) ;  Man. 
('76); N.B.o (' 82); Ont. ('77) sub nom. Law Succession Reform Act: 
Part V; P.E.I.';  Yukon (' 81). Total: 6 .  

560 



TABLE III 

Service of Process by Mail Act-Enacted by Alta.x; B .c.o ('45); Man.x; 
Sask .X. Total: 4. 

Statutes Act-Enacted by B.C.  a ('74); N.B.o ('73); P.E.I.x. Total: 3 .  
Survival of  Actions Act-Enacted by Alta.o ('79); B.C.* sub nom. 

Estate Administration Act; N.B. * ('69); P.E .I.o ('78) ;  Yukon ('81). 
Total: 5 .  

Survivorship Act-Enacted by Alta. ('48, '64); B .c. a ('39, '58) ;  Man. 
('42, ' 62); N.B.t ('40); Nfld. ('51); N.W.T. ('62); N.S.  ('41); Ont. 
('40); Sask. ('42, '62); Yukon ('81). Total: 10. 

Testamentary Additions to Trusts Act-Enacted by Yukon ('69) sub 
nom. Wills Act,s  29. Total: 1 .  

Testators Family Maintenance Act-Enacted by 6 jurisdictions before it 
was superseded by the Dependants Relief Act. 

Trans boundary Pollution Reciprocal Access Act-Enacted by Colorado 
('84) ;  Man. ('85); Montana ('84); New Jersey ('84); P.E.I.  ('85). 
Total: 5 .  

Trustee Investments Act-Enacted by B.C. ('59); Man.o ('65); N.B. 
('71); N. W. T. ('71); N.S .  * (' 57); Sask. ('65); Yukon ('62, '81). Total: 7 .  ; 

Variation of Trusts Act-Enacted by Alta. ('64); B.C.  ('68); Man. ('64); 
N.W.T. ('63); N.S.  ('62); Ont. ('59) ;  P.E .I.  ('63); Sask. ('69). Total: 8 .  

Vital Statistics Act-Enacted by Alta.o ('59); B.C.0 ('62); Man.o ('51) ;  
N .B .x ('79) ;  N.W.T.o ('52); N.S.o ('52); Ont. ('48); P.E.I .* ('50); Sask. 
('50); Yukono ('54) .  Total: 10. 

Warehousemen's Lien Act-Enacted by Alta. ('22); B.C. ('52); Man� 
('23); N.B.X ('23); Nfld. ('63); N.W.T.o ('48); N.S .  ('51); Ont. ('24); 
P.E.I.o ('38) ;  Sask. ('21) ;  Yukon ('54). Total: 11 . 

Warehouse Receipts Act-Enacted by Alta. ('49); B.C.* ('45); Man.o 
('46); N .B.o ('47); Nfld. ('63); N.S. ('51); Ont,o ('46). Total: 7 .  

Wills Act-Enacted by Alta.o ('60); B.C.o ('60); Man.o ('64); N.B.o 
('59) ;  Nfld . ('76) ;  N .W.T.0 ('52); Sask. ('31); Yukono ('54). Total: 8 .  

-Conflict of Laws-Enacted by B.C. ('60); Man. ('55); Nfld. 
('76) ;  N.W.T. ('52); Ont. ('54). Total: 5 .  

-(Part 4) International-Enacted by Alta. ('76); Nfld. ('76). 
Total: 2 .  

Section 17-B.C.o ('79). Total: 1 .  
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LIST OF JURISDICTIONS SHOWING THE UNIFORM ACTS Now 
RECOMMENDED ENACTED IN WHOLE OR IN PART, WITH OR WITHOUT 
MODIFICATIONS, OR IN WHICH PROVISIONS SIMILAR IN EFFECT ARE IN 

FORCE 

*indicates that the Act has been enacted in part 
a indicates that the Act has been enacted with modifications 
'indicates that provisions similar in effect are in force 
t indicates that the Act has since been revised by the Conference 

Alberta 
Bills of Sale Actt ('29); Bulk Sales Actt ('22); Contributory 
Negligence Actt ('37); Criminal Injuries Compensation Actt ('69); 
Defamation Actt (' 47); Devolution of Real Property Act ('28); 
Evidence Act-Affidavits before Officers ('58), Foreign Affidavits 
('52, '58), Photographic Records ('47), Russell v. Russell ('47); 
Extra-Provincial Custody Orders Enforcement Act ('77); Frustrated 
Contracts Actt (' 49); Human Tissue Gift Act ('73); Interpretation 
Ace ('80); Interprovincial Subpoena Act ('81);  Intestate Succession 
Act ('28); Legitimacy Act ('28, '60); Limitation of Actions Acto 
('35); Pension Trusts and Plans-Appointment of Beneficiaries 
('58); Perpetuities Act ('72); Proceedings Against the Crown Acta 
('59);  Reciprocal Enforcement of Judgments Act ('25 , ' 58);  
Reciprocal Enforcement of Maintenance Orders Act ('47, '58);  
Regulations Acto ('57); Retirement Plan Beneficiaries Act ('77, '81); 
Service of Process by Mail Actx; Survivorship Act ('48, '64); 
Variation of Trusts Act (' 64) ; Vital Statistics Acto (' 59) ;  
Warehousemen's Lien Act ('22); Warehouse Receipts Act (' 49); Wills 
Acto ('60); International Wills ('76). Total: 32. 

British Columbia 
Child Abduction (Hague Convention) Act ('82) ;  Criminal Injuries 
Compensation Act ('72); Condominium Insurance Act ('74) sub 
nom. Condominium Act* ; Defamation Act* sub nom. Libel and 
Slander Act; Evidence-Affidavits before Officers : Foreign 
Affidavits* ('53); Hollington v. Hewthorne ('77) Judicial Notice of 
Acts, etc. (' 32), Photographic Records (' 45), Russell v. Russell (' 47) ; 
Extra-Provincial Custody Orders Enforcement Act ('76) sub nom. 
Family Relations Act* ; Frustrated Contracts Act ('74) sub nom .  
Frustrated Contract Act;  Human Tissue Gift Act (' 72) ;  
International Commercial Arbitration Acto (' 86); Interpretation Act 
('74); Interprovincial Subpoenas Act ('76) sub nom. Subpoena 
Interprovincial Act*; Intestate Succession Act ('25) sub nom. Estate 
Administration Act* ;  Jurors Qualification Act ('77) sub nom. Jury 
Act; Legitimacy Act ('22, '60); Occupiers' Liability Act ('74) sub 
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nom. Occupiers' Liability Act* ;  Perpetuities Act ('75) sub n 
Perpetuity Act*; Powers of Attorney Act ('79) sub nom. Powe��f 
Attorney Act* ; Presumption of Death Act ('58, '77) sub nom 
Survivorship and Presumption of Death Act ; Reciprocai 
Enforcement of Judgments Act ('25, ' 59) sub nom. Court Order 
Enforcement Act* ; Reciprocal Enforcement of Maintenance Orders 
Acto ('72) in Regulations under Sec. 7008 Family Relations Act· 
Regulations Act ('83); Service of Process by Mail Acto ('45) sub 
nom. Small Claims Act* ; Survival of Actions Act sub nom. Estate 
Administration Act* ; Statutes Acto ('74) Part in Constitution Act; 
Part in Interpretation Act; Survivorship Acto ('39, ' 58) sub nom. 
Survivorship and Presumption of Death Act* ; Provisions now in 
Wills Variation Act*; Trustee (Investments) ('59) Provisions now in 
Trustee Act; Variation of Trusts Act ('68) sub nom. Trust Variation 
Act; Vital Statistics Acto ('62); Warehousemen's Lien Act ('52) sub 
nom. Warehouse Lien Act* ;  Warehouse Receipts Act* {'45); Wills 
Acto ('60); Wills-Conflict of Laws ('60), Sec. 17° ('79). Total: 35 .  

Canada 
Evidence-Foreign Affidavits {'43), Photographic Records {'42); 
International Commercial Arbitration Act (' 86); Regulations Acto 
('50), superseded by the Statutory Instruments Act, S .C. 1971, c. 38.  
Total: 4.  

Manitoba 
Assignment of Book Debts Act ('29, '51, ' 57); Bills of Sale Act {'29, 
' 57); Bulk Sales Act ('51);  Child Abduction (Hague Convention) Act 
('82); Condominium Insurance Act ('76); Custody Jurisdiction and 
Enforcement Act {'83); Defamation Act ('46); Extra Provincial 
Custody Orders Enforcement Acto ('82); Evidence Act* ('60); 
Affidavits before Officers ('57); Interprovincial Subpoenas Act 
('75); Intestate Succession Acto ('27, '77) sub nom. Devolution of 
Estates Act; Jurors' Qualifications Act ('77); Legitimacy Act ('28, 
' 62); Limitation of Actions Acto ('32, '46); Married Women's 
Property Act ('45); Pension Trusts and Plans - Appointment of 
Beneficiaries ('59) ;  Perpetuities ('59); Personal Property Security 
Act ('77); Presumption of Death Acto ('68); Proceedings Against the 
Crown Act ('51) ;  Reciprocal Enforcement of Judgments Act ('50, 
'61); Reciprocal Enforcement of Maintenance Orders Act ('46, '61, 
' 83); Regulations Acto ('45); Retirement Plan Beneficiaries Act 
('76) ;  Service of Process by Mail Act'; Survivorship Act ('42, '62); 
Transboundary Pollution Reciprocal Access Act ('85); Trustee 
(lnvestments)o ('65); Variation of Trusts Act ('64); Vital Statistics 
Acto ('51); Warehousemen's Lien Act ('23); Warehouse Receipts Acto 
('46); Wills Acto ('64), Conflict of Laws ('55). Total: 34. 
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New Brunswick 
Accumulations Actx sub nom. Property Act; Bills of Sales Acto ('52); 
Bulk Sales Actt ('27); Canada U.K. Convention on the Recognition 
and Enforcement of Judgmentso ('82); Child Status" ('80) sub nom. 
Family Services Act; Contributory Negligence Act ('25)0 ('62); 
Criminal Injuries Compensation Actx ('71) ;  Custody Jurisdiction 
and Enforcement Actx {'80) sub nom. Family Services Act; 
Defamation Act* (' 52); Dependants Relief Ace ('59) ;  Devolution of 
Real Property Acto ('34) sub nom. Devolution of Estates Act; Effect 
of Adoption Act" ('80) sub nom. Farpily Services Act; Fatal 
Accidents Act* ('69); Family Support Act" ('80) sub nom. Family 
Services Act; Foreign Judgments Acto ('50); Highway Traffic Act"; 
Hotelkeepers Act" sub nom. Innkeepers Act; Human Tissue Gift 
Act" sub nom. Human Tissue Act; International Commercial 
Arbitration Act (' 86) ;  Interpretation Act"; Interprovincial 
Subpoenas Acto ('79) ;  Intestate Succession Acto ('26) sub nom. 
Devolution of Estates; Judgment Interest" sub nom. Judicature Act, 
see also Rules of Court; Jurors Qualification Act" sub nom. Jury 
Act; Limitations of Actions* ('52); Married Women's Property Acto 
('51); Medical Consent of Minorso ('76); Partnership Registration 
Acto ('51);  Presumption of Death Ace ('60); Proceedings Against 
the Crowno('52); Reciprocal Enforcement of Judgments ('25)," 
('51);  Reciprocal Enforcement of Maintenance Orderst ('52); 
Reciprocal Recognition and Enforcement of Judgmentso ('84); 
Regulations Acto ('62) ; Retirement Plan Beneficiarieso ('82); Sale of 
Goods"; Statutes Acto ('73) sub nom. Interpretation Act; Survival of 
Actions Act* ('69); Survivorship Actt ('40); Trustees (Investments) 
('71) ;  Vital Statistics" ('79) ;  Warehousemen's Lien Act" ('23); 
Warehouse Receiptso ('47); Wills Acta (' 59). Total: 38 .  

Newfoundland 
Bills of Sale Acto (' 55);  Bulk Sales Acta ('55); Contributory 
Negligence Act" ('51); Criminal Injuries Compensation Act" ('68); 
Custody Jurisdiction and Enforcement Acto ('83); Defamation Act 
('83); Evidence - Affidavits before Officers ('54); Extra-Provincial 
Custody Orders Enforcement Acto ('76); Foreign Affidavits (' 54) 
sub nom. Evidence Act; Frustrated Contracts Act ('56); Human 
Tissue Gift Acto ('71); International Child Abduction Act ('83); 
International Commercial Arbitration Act ('86); International 
Wills ('76) sub nom. Wills Act; Interpretation Acto (' 5 1 ) ;  
Interprovincial Subpoena Acto ('76); Intestate Succession Act ('51);  
Judgment Interest Acto ('83); Jurors Act (Qualifications and 
Exemptions) ('81) sub nom. Jury Act; Legitimacy Acto"; Pension 
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Trus�s and Plans-�ppo�ntment of Beneficiaries ('58) sub nom. 
Pension Plans (DesignatiOn of Beneficiaries) Act; Perpetuities Act 
(' 55);  Photographic Records ('49) sub nom. Evidence Act· 
Proceedings Against the Crown Acta ('73) ; Reciprocal Enforcemen� 
of Judgments Acto ('60}; Reciprocal Enforcement of Maintenance 
Orders Act' ('51 ,  '61) sub nom. Maintenance Orders (Enforcement) 
Act; Regulations Acto ('77) sub nom. Statutes and Subordinate 
Legislation Act; Survivorship Act ('51);  Warehousemen's Lien Act 
('63); Warehouse Receipts Act ('63); Wills-Conflict of Laws Act 
('76) sub nom. Wills Act. Total: 31 . 

Northwest Thrritories 
Bills of Sale Acto ('48); Bulk Sales Actt ('48); Contributory 
Negligence Acto ('50); Criminal Injuries Compensation Act ('73); 
Defamation Acto ('49); Dependants' Relief Act* ('74); Devolution 
of Real Property Acto ('54); Effect of Adoption Act ('69) sub nom. 
Child Welfare Ordinance: Part IV; Extra-Provincial Custody Orders 
Enforcement Act ('81); Evidence Acto ('48); Fatal Accidents Actt 
(' 48); Frustrated Contracts Actt ('56); Human Tissue Gift Act (' 66); 
International Commercial Arbitration Act ('86); Interpretation 
Actot (' 48) ; Interprovincial Subpoenas Acto ('79) ; Intestate 
Succession Acto ('48); Legitimacy Acto ('49, '64); Limitation of 
Actions Act* ('48); Married Women's Property Act ('52, '77); 
Perpetuities Act* ('68); Presumption of Death Act ('62, '77) ; 
Reciprocal Enforcement of Judgments Act* ('55); Reciprocal 
Enforcement of Maintenance Orders Acto ('51); Regulations Acto 
('71); Survivorship Act ('62); Trustee (Investments) ('71); Variation 
of nusts Act ('63); Vital Statistics Acto ('52); Warehousemen's Lien 
Acto (' 48); Wills Acto - General (Part II) ('52), - Conflict of Laws 
(Part III) ('52) - Supplementary (Part III) ('52). Total: 33 . 

Nova Scotia 
Bills of Sale Act ('30);  Bulk Sales Ace; Child Abduction (Hague 
Convention) Act ('82); Contributory Negligence Act ('26, '54); 
Defamation Act* ('60) ;  Evidence-Foreign Affidavits (' 52) ,  
Photographic Records ( '  45), Russell v. Russell (' 46); Human Tissue 
Gift Act ('73); International Commercial Arbitration Act ('86) ; 
Legitimacy Ace; Pension Trusts and Plans - Appointment of 
Beneficiaries ('60); Perpetuities ('59); Presumption of Death Acto 
('63); Proceedings Against the Crown Act ('51) ;  Reciprocal 
Enforcement of Judgments Acto ('73); Reciprocal Enforcement of 
Maintenance Orders Act* ('49, '83); Survivorship Aft ('41); Trustee 
Investments* ('57); Variation of Trusts Act ('62); Vital Statistics 
Acto ('52); Warehousemen's Lien Act ('51);  Warehouse Receipts Act 
('51). Total: 21 . 
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Ontario 
Accumulations Act ('66); Criminal Injuries Compensation Act ('71) 
sub nom. Compensation for Victims of Crime Acto ( '71 ) ;  
Dependants' Relief Act ('73) sub nom. Succession Law Reform Act: 
Part V; Evidence Act* ('60)-Affidavits before Officers ('54), 
Foreign Affidavits ('52, '54), Photographic Records ('45), Russell v. 
Russell ('46); Extra-Provincial Custody Orders Enforcement Act 
('82); Fatal Accidents Act ('77) sub nom. Family Law Reform Act: 
Part V; Frustrated Contracts Act ('49); Human Tissue Gift Act ('71); 
International Commercial Arbitration Act ('86); Interprovincial 
Subpoenas Act ('79); Intestate Succession Acto ('77) sub nom. 
Succession Law Reform Act: Part II; Legitimacy Act ('21, '62), rep. 
'77; Perpetuities Act ('66); Proceedings Against the Crown Act" 
('63); Reciprocal Enforcement of Judgments Act ('29); Reciprocal 
Enforcement of Maintenance Orders Acto (' 59); Regulations Acto 
(' 44); Retirement Plan Be;neficiaries Act ('77) sub nom. Succession 
Law Reform Act: Part V; Survivorship Act (' 40); Variation of Trusts 
Act ('59) ;  Vital Statistics Act ('48); Warehousemen's Lien Act ('24); 
Warehouse Receipts Acto (' 46); Wills-Conflict of Laws (' 54). Total: 
29. 

Prince Edward Island 
Bills of Sale Act*('47, ' 82); Child Abduction (Hague Convention) 
sub nom. Custody Jurisdiction and Enforcement Acto ('84); 
Contributory Negligence Ace ('78); Defamation Acto (' 48); 
Dependants' Relief Acto ('74) sub nom. Dependants of a Deceased 
Person Relief Act; Devolution of Real Property Act* (' 39) sub nom. 
Part V of Probate Act; Effect of Adoption Ace; Evidence Act* 
('39) ;  Fatal Accidents Act•; Human Tissue Gift Acto ('74, '81) ;  
International Commercial Arbitration Act (' 86); Interpretation Acto 
('81); Intestate Succession Act sub nom. Part IV Probate Act* ('39) ;  
Jurors Act (Qualifications and Exemptions)o ('81); Legitimacy Act* 
('20) sub nom. Part I of Children's Act; Limitation of Actions Act* 
(' 39); Occupiers' Liability Acto ('84); Partnerships Registration Act'; 
Proceedings Against the Crown Act* ('73); Reciprocal Enforcement 
of Judgments Acto ('74) ;  Reciprocal Enforcement of Maintenance 
Orders Acto ('51,  ' 83); Retirement Plan Beneficiaries Act•; Statutes 
Act"; Survival of Actions Act"; Trans boundary Pollution (Reciprocal 
Access) Act ('85); Variation of Trusts Act ('63); Vital Statistics Act* 
('50); Warehousemen's Lien Acto ('38) .  Total: 22. 

Quebec 
The following is a list of Uniform Acts which have some equivalents 
in the laws of Quebec . With few exceptions, these equivalents are in 
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substance only and not in form, Bulk Sales Act: see a. 1569a and 
s .C.C. (S .Q. 1910, c. 3 9, mod. 1914, c. 63 and 1971, c. 85, s .  13) -
similar; Criminal Injuries Compensation Act; see Loi sur 
l'indemnisation des victimes d'actes criminels, L.R.Q. (1977) ch. 
I-6 - quite similar; Evidence Act; Affirmation in lieu of oath: see a. 
299 C.P.C. - similar; Judicial Notice of Acts, Proof of State . 
D ocuments : see a .  1 207 C . C .  similar to «Proof of State 
Documents>>; Human Tissue Gift Act: see a. 20, 21, 22 C.C. -
similar: Interpretation Act: see Loi d'interpretation L.R.Q. (1977) 
ch. I-16particularly, a. 49: cf. a. 6(1) of the Uniform Act, a. 40: cf. a. 
9 of the Uniform Act, a. 39 para. 1 :  cf a. 7 ofthe Uniform Act, a. 41 : 
cf a. 11 of the Uniform Act, a. 42 para. 1 :  cfa. 13 ofthe Uniform Act 
- these provisions are similar in both Acts; Partnerships Registration 
Act: see Loi sur les declarations des compagnies et societes, L.R.Q� 
(1977) ch. D-1 - similar; Presumption of Death Act: see a. 70, 71 and 
72 C.C. - somewhat similar: Service of Process by Mail Act: see a .  
138  and 140 C.P.C. - s .  2 of the Uniform Act is identical; Trustee 
Investments: see a. 98la et.sq. C.C. - very similar; Warehouse 
Receipts Act: see Loi sur les connaissements L.R.Q. (1977) ch. C-53 
- s .23 of the Uniform Act is vaguely similar; Wills Act: see C.C. a .  
842 para. 2: cf. s .  7 of the Uniform Act, a. 864 para. 2: cf. s .  15  of 
the Uniform Act, a. 849: cf. s .  6(1) of the Uniform Act, a. 854 para. 
1 :  cf. ofs .  8(3) of the Uniform Act - which are similar. 

NOTE: 

Many other provisions of the Quebec Civil Code or of other statutes 
bear resemblance to the Uniform Acts but are not sufficiently 
identical to justify a reference. Obviously, most of these subject 
matters are covered one way or another in the laws of Quebec. 

Saskatchewan 
Contributory Negligence Act (' 44); Devolution of Real Property Act 
('28); Evidence-Foreign Affidavits (' 47), Photographic Records 
(' 45}, Russell v. Russell (' 46); Extrajudicial Custody Order Acto 
('77); Foreign Judgments Act ('34); Human Tissue Gift Acto ('68); 
International Commercial Arbitration Act ('86); Interpretation Acto 
(' 43); Interprovincial Subpoenas Acto ('77); Intestate Succession Act 
('28); Legitimacy Acto ('20, '61); Limitation of Actions Act ('32); 
Partnership Registration Actx ('41) sub nom . Business Names 
Registration Act; Pension Trusts and Plans-Perpetuities ('57); 
Personal Property Security Acto ('79); Powers of Attorney Acto 
('83); Proceedings Against the Crown Acto (' 52); Reciprocal 
Enforcement of Judgments Act (' 40); Reciprocal Enforcement of 
Maintenance Orders Act ('68, '81, '83); Regulations Acto ('63, '82); 
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Service of Process by Mail Act•; Survivorship Act (' 42, '62); Trustee 
(Investments) ('65); Variation of Trusts Act ('69); Vital Statistics Act 
(' SO) ;  Warehousemen's Lien Act ('21); Wills Act ('31) .  Total: 28. 

Yukon Territory 
Bulk Sales Act ('56); Child Abduction (Hague Convention) Act 
('81); Condominium Insurance Act ('81); Conflict of Laws (Traffic 
Accidents) Act ('72); Contributory Negligence Acto ('55); Criminal 
Injuries Compensation Acto ('72, ' 81) sub nom. Compensation for 
Victims of Crime Act; Defamation Act ('54, '81) ;  Dependants Relief 
Act ('81) ;  Devolution of Real Property Act ('54); Evidence Acto 
('55), Foreign Affidavits ('55), Judicial Notice of Acts, etc. ('55), 
Photographic Records (' 55), Russell v. Russell (' 55); Family Support 
Act" (' 81) ;  sub nom. Matrimonial Property and Family Support Act; 
Frustrated Contracts Act ('81); Human Tissue Gift Act ('81); 
International Commercial Arbitration Act ('86);  Interpretation 
Act* (' 54) ;  Interprovincial Subpoena Act ('81); Intestate Succession 
Ace (' 54) ; Legitimacy Act* ('54); Limitation of Actions Act ('54); 
Married Women's Property Act" ('54) ;  Perpetuities Acto ('81);  
Personal Property Security Act" ('81); Presumption of Death Act 
(' 81) ;  Reciprocal Enforcement of Judgments Act ('56, ' 81) ;  
Reciprocal Enforcement of Maintenance Orders Act ( '81) ;  
Regulations Acto ('68); Retirement Plan Beneficiaries Act ('81); 
Survival of Actions Act ('81); Survivorship Act {'81) ;  Testamentary 
Additions to Trusts ('69) see Wills Act ,  s .  29; Trustee (Investments) 
('62, ' 81) ;  Vital Statistics Acto ('54) ; Warehousemen's Lien Act {' 54); 
Wills Act" ('54). Total: 38. 

568 



CUMULATIVE INDEX 
EXPLANATORY NOTE 

' •  

This index specifies the year or years in which a matter was dealt 
with by the Conference. 

If a subject was dealt with in three or more consecutive years, only 
the first and the last years of the sequence are mentioned in the index. 

The inquiring reader, having learned from the cumulative index the 
year or years in which the subject in which he is interested was dealt with 
by the Conference, can then turn to the relevant annual Proceedings of 
the Conference and ascertain from its index the pages of that volume on 
which his subject is dealt with. 

If the annual index is not helpful, check the relevant minutes of that 
year. 

Thus the reader can quickly trace the complete history in the 
Conference of his subject. 

The cumulative index is arranged in parts: 

Part I. Conference: General 
Part II . Legislative Drafting Section 
Part III. Uniform Law Section 
Part IV. Criminal Law Section 

An earlier compilation of the same sort is to be found in the 1939 
Proceedings at pages 242 to 257 . It is entitled: TABLE AND INDEX OF 
MODEL UNIFORM STATUTES SUGGESTED, PROPOSED, REPORTED ON, 
DRAFTED OR APPROVED , AS APPEARING IN THE PR�NTED 
PROCEEDINGS OF THE CONFERENCE 1918-1939. 

PART I 

CONFERENCE: GENERAL 

Abduction of Children: '79-'81 . 
Accreditation of Members : See under Members. 
Auditors: '79. 
Banking and Signing Officers: '60-'61 . 
Canadian Intergovernmental Conference Secretariat: '78, '79. 
Committees : 

on the Agenda: '22. 
on Finances: '77, '81 . 
on Finances and Procedures: ' 61-'63, '69, '71 . 
on Future Business: ' 32.  
on Law Reform: '56, '57.  
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on New Business: '47 . 
on Organization and Function: '49, ' 53 ,  ' 54, '71 . 

Constitution: ' 18,  '44, '60, '61, '74. 
Copyright: '73 .  
Cumulative Indexes: ' 39, '75 ,  '76. 
Evidence: Federal-Provincial Project: '77, '78, '79, ' 81 . 

. Executive Secretary: '73-'78, ' 81 .  
Government Contributions: ' 19, '22, '29, '60, ' 61 ,  '73, '77, '79, '81,  ' 86. 
Honorary Presidents , List of, 1923-1950: '50; 1918-1977 : '77 . 
International Commercial Arbitration: ' 86 .  
International Conventions on  Private International Law: '71-'86 . 

See also under UNIFORM LAW SECTION. 
Law Reform: ' 56-'58,  ' 69,  '71, '72, ' 86. 
Legal Ethics and Professional Conduct: '73 . 
Liaison Committee with UCCUSL: '79, '86. 
Media Relations : '79, '83. 
Members, 

Academics as: '60. 
Accreditation of: '74, '75, '77 . 
Defense Counsels as: ' 59, '60. 
List of, 1918-1944: '44; 1918-1977: '77. 

Memorials to Deceased Members: '77-'79, ' 85 ,  ' 86 .  
Mid-Winter Meeting: '43 . 
Name, Change of: ' 18, ' 19, '74, '84, '85 .  
Officers:  '48, '51,  '77. 
Presentations by Outsiders: '75 . 
Presidents, List of, 1918-1986. 
Press: '43-'49, '61 . 
Press Representative: '49. 
Public Relations: '49, '79. 
Research, 

Co-Ordinator: '76. 
General: '73, '74, '79. 
Interest: '77, '79. 
Rules: '74, '75 . 

Rules of Drafting: ' 18,  ' 19, '24, '41-'43, '48, ' 86. 
Sale of Goods: '79-'82, '83-'86. 
Sales Tax Refunds: '52, '61 . 
Secretary, list of, 1918-1950: '50; 1918-1977 : '77 .  

office of: '74. 
Staff: '28-'30, '53, '59, ' 61-'63, '69, '73 . 
Stenographic Service: '37, '42, '43 . 
Treasurer, as signing officer: '60. 
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list of, 1918-1950: '50; 1918-1977 : '77. 
Uniform Acts, 

Amendments: '29.  
Changes in Drafts to be Indicated: '39 .  
Consolidation: ' 39, '41, '48-'52, '58-'60, '62, '72, '74-'78. 
Explanatory Notes: '42, '76. 
Footnotes: ' 39, ' 41 .  
Form of: ' 19, '76. 
French Language Drafts of Uniform Acts: ' 85.  
Implementation of: '75-'77. 
Marginal Notes: '41, '76-'78. 
Promotion of: ' 61-'63, '75-'77.  
Revision of: '79. 
Uniform Construction (Interpretation) Section: '41, ' 59, '60, 

'66-'69. 
Vice-Presidents, List of, 1918-1950: '50; 1918-1977: '77 . 

PART II 

LEGISLATIVE DRAFfiNG SECTION 

Bilingual Drafting: '68, ' 69, '79, ' 82, ' 85 ,  ' 86 .  
Canadian Law Information Council (CLIC): '74-'79, ' 85 ,  ' 86. 
Canadian Legislative Drafting Conventions: '74-'79, '86 .  

See also Drafting Conventions. 
Commonwealth Association of Legislative Counsel: ' 86. 
Computers: '68, ' 69, '75-'78. 
Drafting Conventions: ' 68-'71, '73. 

See also Canadian Legislative Drafting Conventions and Ruies of 
Drafting. 

Drafting Styles: '68, '76. 
Drafting Workshop, Established: '67 .  
Foreign Arbitral Awards: ' 85 .  
Franchise Act:  ' 85 .  
French Language Drafting Conventions: '84, '86.  
French Language Drafts of Uniform Acts: ' 85 .  
Information Reporting Act: '76, '77. 
Interpretation Act: '68, '71-'73, '75-'79, ' 82-'84. 
Intestate Succession Act: ' 85, ' 86.  
Jurors, Qualifications, Etc . :  '75,  '76. 
Legislative Draftsmen, 'fraining Etc. : '75-'79, '85 .  
Maintenance and Custody Enforcement Act: '85 .  
Metric Conversion: '73-'78.  
Purposes and Procedures: '77, '78, '82-'86. 
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Quicklaw Systems: '85 .  
Reciprocal Enforcement of Maintenance Orders Act: '85,  ' 86. 
Regulations, Indexing: '74. 
Rules of Drafting: '73 . 

See also Canadian Legislative Drafting Conventions and Drafting 
Conventions and under CONFERENCE-GENERAL. 

Section, Established: '67 .  
Name: '74, '75 . 
Officers: Annual. 

Sexist Language: ' 85,  ' 86. 
Statutes , Act: '71-'75 . 

Automated Printing: '68, '69, '75 . 
Computerization: '76, '77, '79. 
Indexing: '74, '78, '79. 
Translation: '78. 

Subordinate Legislation: '85.  
Transitional Provisions: '85.  
Trusts Convention Act: '86. 
Uniform Acts, Style: '76. 

PART III 

UNIFORM LAW SECTION 

Accumulations: '67, '68. 
Actions against the Crown: '46, '48, '49. 

continued sub nom. Proceedings Against the Crown. 
Adoption: '47, '66-'69.  See Effect of Adoption Act. 
Adoption of Uniform Acts , Statement on: ' 84.  
Age for Marriage, Minimum: See Marriage. 
Age of Consent to Medical, Surgical and Dental Treatment: '72-'75 .  
Age of Majority: '71 . 
Amendments to Uniform Acts: '49-'83.  
Arbitrations: '30, '31 . 
Assignment of Book Debts: '26-'28, '30-'36, ' 39, '41 ,  '42, '47-'55.  
Automobile Insurance: See Insurance: Automobile. 
Bill of Rights :  '61 . 
Bills of Sale, General: '23-'28, '31 ,  '32, '34, '36, ' 37, '39, '48-'60, 

'62-'65, '72. Mobile Homes : '73, '74. 
Birth Certificates; See Evidence, Birth Certificates . 
Bulk Sales: ' 18-'21, '23-'29, '38, '39, '47-'61, '63-'67.  
Canada Evidence Act: s. 36: '62, '63 .  
Canada-U.K. Convention on the Recognition and Enforcement of 

Judgments: ' 82. 
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Cemetery Plots: '49, ' 50. 
Change of Name: '60-'63, ' 84, '85 .  
Chattel Mortgages: '23-'26. 
Child Abduction: ' 81, ' 84. 
Child Status:  ' 80, ' 81, ' 82. 
Children Born Outside Marriage: '74-'77 . 
Class Actions: '77-'79, ' 84, '85, ' 86 .  
Collection Agencies: '33,  '34. 
Common Trust Funds: '65-'69. 
Commercial Franchises: '79, '80. 
Commorientes: ' 36-'39, '42, '48, '49.  See also under Survivorship. 
Company Law: ' 19-'28, '32, ' 33, '38, '42, '43, '45-'47, '50-'66, '73-'79, 

' 82-'85 . 
Compensation for Victims of Crime: '69, '70. 
Conditional Sales: ' 19-'22, '26-'39, '41-'47, '50-'60, '62.  
Condominium Insurance: See under Insurance. 
Conflict of Laws, Traffic Accidents: '70. 
Consumer Credit: '66. 
Consumer Protection: '67,  '68,  '70, '71 . 
Consumer Sales Contract Form: '72, '73 . 
Contingency Fees: ' 85 .  
Contributory Fault: ' 82-' 84. 

See Contributory Negligence 
Contributory Negligence: '23, '24, '28-'36, '50-'57 .  

Last Clear Chance Rule: '66-'69. 
Tortfeasors: '66-'77, '79. 
See Contributory Fault. 

Convention on the Limitation Period in the International Sale of 
Goods: '75, '76. 

Copyright: '73 . 
Cornea Transplants: ' 59, '63 .  See also Eye' Banks and Human Tissue. 
Coroners: '38, '39, '41 . 
Corporation Securities Registration: '26, '30- '33 .  
Courts Martial: See under Evidence. 
Criminal Injuries Compensation: See Compensation for Victims of 

Crime: '83 .  
Custody Jurisdiction and Enforcement: ' 86. See also Interprovincial 

Child Abduction. 
Daylight Saving Time: '46, '52. 
Decimal System of Numbering: '66-'68 .  
Defamation: '44, '47-'49, '62, '63, '79, ' 83-'86. See also Libel and 

Slander. 
Dependants Relief: '72-'74. See also Family Relief. 
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Devolution of Estates: ' 19-'21, ' 23, '24, ' 60.  
Devolution of Real Estate (Real Property): '24, '26, '27, '54, '56, '57, 

'61, ' 62. 
Distribution: '23 .  
Domicile: '55, '57-'61, '76. 
Effect of Adoption: '47, '66-'69, '83-'86. 
Enactments of Uniform Acts : Annual since '49 .  
Evidence, 

Courts Martial: '73-'75. 
Federal-Provincial Project: '77 . 
Foreign Affidavits: '38, '39, '45, '51 . 
General: ' 35-'39, '41, '42, '45, '47-'53, '59-'65, '69·'81, '85 .  
Hollington vs. Hewthorne: '71-'77. 
Photographic Records: '39, '41-'44, '53, '76. 
Proof of Birth Certificates: '48-'50. 
Proof of Foreign Documents : '34. 
Russell vs. Russell: '43-'45. 
Section 6, Uniform Act: '49-'5 1 .  
Section 38, Uniform Act: '42-'44. 
Section 62, Uniform Act: '57, '60. 
Self-Criminating Evidence Before Military Boards of Inquiry: '76. 

See also Evidence, Courts Martial. 
Taking of Evidence Abroad: '77.  

Expropriation: '58-'61 . 
Extraordinary Remedies: '43-'49. 
Extra-Provincial Custody Orders Enforcement: '72, '74, '76-'84. 
Eye Banks : '58, '59.  

See also Cornea Transplants, Human Tissue, Human Tissue Gifts. 
Factors: '20, '32, '33 .  
Family Dependents : '43-'45 . See also Family Relief. 
Family Relief: '69-'73 . 

See also Testators Family Maintenance and Dependants Relief. 
Family Support Act: ' 80, ' 85, '86. 
Family Support Obligations: '80. 
Fatal Accidents: '59-'64. 
Financial Exploitation of Crime: ' 84-'86. 
Fire Insurance: See under Insurance. 
Foreign Affidavits: See Evidence, Proof of Foreign Affidavits . 
Foreign Arbitral Awards: '85 .  
Foreign Documents: See Evidence, Proof of Foreign Affidavits . 
Foreign Judgments: '23-'25, '27-'33, ' 59, '61, '62, '82. 

See also Foreign Money Judgments and Reciprocal Enforcement of 
Judgments. 
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Foreign Money Judgments: '63, '64. 
Foreign Torts : ' 56-'70. 
Franchises: ' 83-'85 . 
Fraudulent Conveyances: '21, '22. 
French Version of Consolidation of Uniform Acts: ' 85, '86. 
Frustrated Contracts: '45-'48, '72- '74. 
Goods Sold on Consignment: ' 39, '41-'43 . 
Hague Conference on Private International Law: '66-'70, '73-'78. 
Highway Traffic and Vehicles, 

Common Carriers: '48-'52. 
Financial Responsibility: '51-'52. 
Parking Lots: ' 65 . 
Registration of Vehicles and Drivers: '48-'50, '52. 
Responsibility for Accidents: '48-'50, '52, '54, '56-'60, '62. 
Rules of the Road: '48-'54, '56-'67 .  
Safety Responsibility: '48-'50. 
Title to! Motor Vehicles : '51 ,  ' 52.  

Home Owner's Protection: '84, ' 85 .  
Hotelkeepers: '69. See also Innkeepers . 
Human Tissue: '63-'65, '69-'71, ' 86. 

See also Cornea Transplants ,  Eye Banks . 
Identification Cards: '72. 
Illegitimates :  '73 . 
Income Tax: ' 39, '41 . 
Infants' Trade Contracts: ' 34. 
Innkeepers: ' 52, ' 54-'60, '62. See also Hotelkeepers . 
Installment Buying: '46, '47 .  
Insurance, 

Automobile: ' 32, '33 .  
Condominium: '70-'73 . 
Fire: ' 18-'24, '33 .  
Life: '21-'23, '26, ' 30, '31 ,  '33 . 

International Administration of Estates of Deceased Persons: '77-'79. 
International Conventions, Law of Nationality vis-a-vis Law of 

Domicile: '55 .  
International Conventions on Private International Law: '73-'83 . 

See also under PART I, CONFERENCE, General Matters. 
International Convention on Travel Agents. See Travel Agents. 
International Institute for the Unification of Private Law (Unidroit): 

'66, '69, '71, '72. 
International Sale of Goods: ' 83-'85. 
International Wills: See under Wills . 
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Interpretation: ' 33-'39, ' 41 ,  '42, '48,  ' 50, ' 53 ,  ' 57 ,  ' 61 ,  '62, '64-'73 .  
Sections 9-11 : '75-'77. 
Section 11 : '74. 

Interprovincial Child Abduction: ' 8 5 ,  ' 86 .  See also Custody 
Jurisdiction and Enforcement. 

Interprovincial Subpoenas: '72-'74. 
Intestate Succession: '22-'27, '48-'50, '55-'57, '63, '66, '67, '69, ' 83-'85 . 

See also Devolution of Real Property. 
Joint Tenancies, Termination of: '64. 
Judgments: See Reciprocal Enforcement of Judgments , see also 

Foreign Judgments , Foreign Money Judgments, Unsatisfied 
Judgments . 

Judicial Decisions Affecting Uniform Acts :  ' 51- '83 .  
Judicial Notice, Statutes: ' 30, '31 . 

State Documents : ' 30, '31 . 
Jurors, Qualifications, Etc . :  '74-'76. 
Labour Laws: '20. 
Land Titles: '57. 
Landlord and Tenant: ' 32-' 37, ' 39, ' 54. 
Law Reform: '56-'58, ' 69, '71-'80, '86. 
Legislative Assembly: ' 56-'62. 
Legislative Titles: '64. 
Legitimation: ' 18-'20, ' 32, '33 ,  '50, '51, ' 54-' 56, '58, '59.  
Libel and Slander: ' 35-' 39, ' 41-'43 . Continued sub nom. Defamation. 
Limitation of Actions : '26-' 32, '34, ' 35 ,  '42-'44, ' 54, '55,  ' 66-'79, '82. 
Limitation Period in the International Sale of Goods: 

See Convention on the Limitation Period in the International Sale 
of Goods. 

Limitations (Enemies and War Prisoners): '45 . 
Limited Partnerships : See under Partnerships .  
Lunacy: '62. 
Maintenance Orders and Custody Enforcement: ' 84, '85 .  
Maintenance Orders: See Reciprocal Enforcement of Maintenance 

Orders. 
Majority: See Age of Majority. 
Marriage, Minimum Age: '70-'74. 

Solemnization: '47.  
Married Women's Property: '20-'24, '32, '35-'39, '41-'43 . 
Matrimonial Property: '77-'79, '85 ,  '86. 
Mechanics' Liens: '21-'24, '26, '29, '43-'49, ' 57-'60. 
Medical Consent of Minors Act: '72-'75 . 
Mental Diseases, Etc. : '62. 
Mental Health Law Project: ' 84-'86.  
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Motor Vehicles, Central Registration of Encumbrances: ' 38,  '39, 
'41-'44. 

Occupiers Liability: '64-'71, '73, '75 . 
Partnerships, General: ' 18-'20, '42, ' 57, '58 .  

Limited: '32-' 34. 
Registration: '29-'38,  '42-'46. 

Pension Trust Funds: See Rule Against Perpetuities, 
Application to Pension Trust Funds. 

Pension Trusts and Plans, Appointment of Beneficiaries: '56, ' 57, 
'73-'75 . 

Perpetuities: '65-'72. 
Personal Property Security: '63-'71, ' 82-' 86.  
Personal Representatives: '23 .  
Pleasure Boat Owners' Accident Liability: '72-'76. 
Powers of Attorney: '42, '75-'78. 
Prejudgment Interest on Damage Awards: '75-'79, '82. 
Presumption of Death: '47, ' 58-'60, '70-'76. 
Private International Law: '73-' 86 .  
Privileged Information: ' 38 .  
Procedures of the Uniform Law Section: See Uniform Law Section. 
Proceedings Against the Crown: ' 50, '52.  See also Actions Against the 

Crown. 
Products Liability: ' 80, ' 82. 
Protection of Privacy, General: '70-'77, '79, '85, ' 86. 
Purposes and Procedures : '83,  ' 85 .  
Reciprocal Enforcement of  Custody Orders: '72-'74. 

See also Extra-Provincial Custody Orders Enforcement. 
Reciprocal Enforcement of Judgments: ' 19-'24, '25, '35-'39, '41- '58,  

'62, '67 .  
Reciprocal Enforcement of  Maintenance Orders: '21, '24, '28, '29, '45, 

'46, '50-'63, '69-'73, '75-'79, '82-'86. 
Reciprocal Enforcement of Thx Judgments: '63-'66. 
Regulations, Central Filing and Publication: '42, '43,  '63, '82. 
Residence: '47-'49, '61 . 
Revision of Uniform Acts: '79, ' 80. 
Rule Against Perpetuities, Application to Pension Trust Funds: ' 52-' 55 .  

See also Perpetuities. 
Rules of Drafting: ' 18,  ' 19, '41-'43,  '47, '48, '62, '63, '65, '66, '70, '71, 

'73 . See also in Part III. 
Sale of Goods, General: ' 18-'20, '41-'43, '79-'82, ' 84, '85. 

International: See Convention on the Limitation Period in the 
International Sale of Goods. 

Sales on Consignment: '28, '29, '38, ' 39, '41, '42. 
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Service Abroad of Judicial and Extra-Judicial Documents in Civil and 
Commercial Matters: '79. 

Service of Process by Mail: '42-'45, '82. 
Soldiers Divorces: See Evidence: Russell vs Russell. 
State Documents: See Judicial Notice. 
Status of Women: '71 . 
Statute Books, Preparation, Etc�: ' 19, '20, '35, ' 36, '39, '47, '48. 
Statutes: Act: '71-'74, '75, ' 82.  

Form of: '35,  ' 36, ' 39.  
Judicial Notice of: See Judicial Notice. 
Proof of, in Evidence: See Evidence. 

Subrogation: ' 39, '41 .  
Succession Duties : ' 18, '20-'26. 
Support Obligations: '74-'79. 
Survival of Actions: 'Q0-'63 . 
Survivorship: ' 53-'60, '69-'71 . See also Commorientes. 
Taking of Evidence Abroad in Civil or Commercial Matters: '79. 
Testators Family Maintenance: '47, '55-'57, '63 ,  '65-'69. 

See also Family Relief. 
Time Sharing: ' 83-'86. 
Trades and Businesses Licensing: '75, '76. 

See also Travel Agents. 
Traffic Accidents: See Conflict of Laws, Traffic Accidents . 
Trans boundary Pollution Reciprocal Access Act: '80-'85.  
Travel Agents:  '71-'75 . 
Treaties and Conventions, Provincial Implementation: '60, '61 . 
Trustees, General, '24-'29. 

Investments: '46, '47, '51 ,  ' 54-'57, '65-'70. 
Trusts, Conflict of Laws: ' 86.  
Trusts, International Trust Convention: '85, '86.  
Trusts, Testamentary Additions: '66-'69. 

Variation of: ' 59-'61, '65, '66. 
Unclaimed Goods with Laundries, Dry Cleaners: '46. 
Unfair Newspaper Reports: '42. 
Uniform Acts: 

Amendments to and Enactments of: '49-'83. 
Consolidation: '39, '41, '48-'52, '54, '60, ' 61, '74-'79. 
Judicial Decisions Affecting: '51-'83 . 

Uniform Construction Section: See under Uniform Acts in Part I .  
Uniform Law Section, Organization, Procedures, Purposes: ' 54, 

'73-'79. See also under Committees in Part I. 
Uninsured Pension Plans, Appointment of Beneficiaries: '56, '57. 
University of Toronto Law Journal: '56. 
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Unsatisfied Judgment: ' 67-'69. 
Variation of Trusts: See Trusts , Variation of. 
Vehicle Safety Code: '66. 
Vital Statistics: '47-' 50, '58,  '60, '76-'78, ' 83-' 86. 
Wagering Contracts: '32. 
Warehousemen's Liens: ' 19-'21, ' 34. 
Warehouse Receipts: '38, ' 39, '41-'45, ' 54. 
Wills, General: ' 18- '29, ' 52-' 57 ,  '60, '61, '82-'86. 

Conflict of Laws: '51 ,  '53, ' 59, '60, '62-'66. 
Execution: '80. 
Impact of Divorce on Existing Wills: ' 77, '78. 
International: '74, '75.  
Section 5 (re Fiszhaut): '68. 
Section 17: '78 . 
Section 21(2): '72. 
Section 33: '65-'67 .  

Women: See Status of  Women. 
Workmen's Compensation: '21, '22, ' 82. 

PART IV 

CRIMINAL LAW SECTION 

Subjects considered each year are listed in the minutes of the year and 
published in the Proceedings of that year. 
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Appreciations, see Resolutions Committee 
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