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GERARD BERTRAND, c.r., Ottawa ..................... 1984-1985 
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OFFICERS: 1990-91 

Past President ............. Georgina R. Jackson, Regina 
President ................. Basil D. Stapleton, Q.C. Fredericton 
Vice-President ............ Daniel C. Prefontaine, c.r., Ottawa 
Chairperson, 

Drafting Section ......... Peter Pagano, Q.C., Edmonton 
Chairperson, 

Criminal Law Section .... Richard B. Hubley, Q.C., Charlottetown 
Chairperson, 

Uniform Law Section ..... Professor Peter J.M. Lown, Edmonton 

UNIFORM LAW SECTION 

Chairperson .............. Professqr Peter J.M. Lown, Edmonton 
Secretary ................. Melbourne M. Hoyt, Q.C., Fredericton 

CRIMINAL LAW.SECTION 

Chairperson .............. Richard B. Hubley, Q.C., Charlottetown 
Secretary ................. Michael E. N. Zigayer, Ottawa 

DRAFTING SECTION 

Chairperson .............. Peter Pagano, Q.C., Edmonton 
Vice-Chairperson .......... Lionel Levert, Ottawa 
Secretary .... ; ............ Donald L. Revell, Toronto 

LoCAL SECRETARIES 

A !bert a .................. Clark W. Dalton 
British Columbia .......... Clifford S. Watt, Q.C. 
Canada . . . . . . . . . . . . . . . . . . Serge Lortie 
Manitoba ................. Shirley Strutt 
New Brunswick ............ Basil D. Stapleton, Q.C. 
Newfoundland ............ A. John Noel 
Northwest Territories ....... Miles H. Pepper, Q.C. 
Nova Scotia ............... Gordon C. Johnson 
Ontario .................. Donald L. Revell 
Prince Edward Island ...... M. Raymond Moore 
Quebec ................... Marie-Jose Longtin 
Saskatchewqn ............. Douglas E. Moen 
Yukon Territory ........... Sydney B. Horton 

(For addresses of the above, see List of Delegates, page 5 .) 

EXECUTIVE SECRETARY 

Melbourne M. Hoyt, Q.C. 
Centennial Building 

670 King St. 
P. 0. Box 6000 

Fredericton, N.B. E3B 5Hl 
(506) 458-1247 
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(C.L.S.) 
(D.S.) 
(U.L.S.) 

Alberta: 

· DELEGATES 

1990 Annual Meeting 
The following persons (88) attended one or 

more sections of the Seventy-second Meeting of 
the Conference 

Legend 
Attended the Criminal Law Section. 
Attended the Drafting Section. 
Attended the Uniform Law Section. 

MICHAEL ALLEN, Q.C., Assistant Deputy Minister (Criminal 
Justice), Department of the Attorney General, 2nd Floor, 
Bowker Building, 9833-109th Street, Edmonton T5K 2E8 
[TEL: 403-427-5046] [FAX: 403-422-9639] (C.L.S.) 

PAUL C. BOURQUE, Director, Appeals, Research & Special 
Projects Branch, Criminal Justice Division, Department of the 
Attorney General, 3rd Floor, Bowker Building, 9833-109th 
Street, Edmonton T5K 2E8 [TEL: 403-;427-5042] [FAX: 403-
422-9747] (C.L.S.) 

CLARK W. DALTON, Director, Legal Research and Analysis, 
Department of the Attorney General, 4th Floor, Bowker 
Building, 9833-109th Street, Edmonton T5K 2E8 [TEL: 403-
498-3305] [FAX: 403-425-0307] (UL.S.) 

DARWIN J. GREAVES, Chief Crown Prosecutor, Department of the 
Attorney General, 301, 556-4th Street S.E., Medicine Hat T1A 
OKS [TEL: 403-529-3672] [FAX: 403-529-3121] (C.L.S.) 

ALAN D. HUNTER, Q.C., Code Hunter, Barristers and Solicitors, 
1900, 736-6thAvenue, S.W., CalgaryT2P 3W1 [TEL: 403-298-
1000] [FAX: 403-263-9193] (UL.S.) 

PROFESSOR P. J. M. LOWN, Director, Alberta Law Reform 
Institute, 402 Law Centre, The University of Alberta, 89th 
Avenue and 114th Street, Edmonton T6G 2H5 [TEL: 403-492-
5291] [FAX: 403-492-1790] (UL.S.) 

PETER PAGANO, Q.C., Chief Legislative Counsel, Legislative 
Counsel Office, Department of the Attorney General, 2nd 
Floor, Bowker Building, 9833-109th Street, Edmonton T5K 
2E8 [TEL: 403-427-2217] [FAX: 403-422-7366] (D.S. & UL.S.) 
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UNIFORM LAW CONFERENCE OF CANADA 

British Columbia: 

ARTHUR CLOSE, Q.C., Chairman, Law Reform Commission of 
British Columbia, 601-865 Hornby Street, Vancouver V6Z 2G3 
[TEL: 604-660-2366] [FAX: 604-660-2378] (U.L.S.) 

JOHN Hooo, Senior Legislative Counsel, Ministry of the 
Attorney General, 609 Broughton Street, Victoria V8V 1X4 
[TEL: 604-356-8464] [FAX: 604-387-1010] (U.L.S.) 

PETER LEASK, Q.C., Barrister and Solicitor, 300-111 Water Street, 
Vancouver V6B lA 7 [TEL: 604-669-6200] [FAX: 604-681-0912] 
(C.L.S.) 

ROBERT A. MULLIGAN, Criminal Justice Branch, Ministry of 
Attorney General, 3rd Floor, 910 Government Street, Victoria 
V8V 1X4 [TEL: 604-387-5176] [FAX: 604-387-0090] (C.L.S.) 

CLIFFORD S. WATT, Q.C., Chief Legislative Counsel, Ministry of 
the Attorney General, 609 Broughton Street, Victoria V8V 1X4 
[TEL: 604-356-8464] [FAX: 604-387-1010] (U.L.S.) 

HAL YACOWAR, Director, Policy and Legal Services, Criminal 
Justice Branch, Ministry of Attorney General, 3rd Floor, 910 
Government Street, Victoria V8V 1X4 [TEL: 604-387-5176] 
[FAX: 604-387-0090] (C.L.S.) 

Canada: 

JIM BISSELL, General Counsel, Halifax Regional Office, 
Department of Justice of Canada, 5161 George Street - 4th 
Floor, Halifax B3J 1M7 [TEL: 902-426-7592] (C.L.S.) 

DIANE DAVIDSON, Acting General Legal Counsel, Office of the 
Law Clerk and Parliamentary Counsel, House of Commons, 
151 Sparks Street- Room 610, Ottawa K1A OA6 [613-992-1511] 
(D.S.) 

RAYMOND DUPLESSIS, Law Clerk and Parliamentary Counsel, 
The Senate, 140 Wellington Street- Room 907, Ottawa KIA 
OA4 [TEL: 613-992-2416] (D.S.) 

RICHARD DUPUIS, Staff Sergeant, Enforcement Support Branch, 
Royal Canadian Mounted Police, 1200 Vanier Parkway- Room 
G520, Ottawa K1A OR2 [TEL: 613-993-1236] (C.L.S.) 

PETER JOHNSON, Chief Legislative Counsel, Department of 
Justice of Canada, 344 Wellington Street- Room 2040, Ottawa 
K1A OH8 [TEL: 613-957-0013] (D.S.) 
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DELEGATES 

PAULA KINGSTON, A/Director, Strategic and Legislative Policy, 
Corrections Branch, Ministry of the Solicitor General of 
Canada, 340 Laurier Avenue West- 11th Floor, Ottawa KIA 
OP8 [TEL: 613-99I-2842] (C.L.S.) 

LoUISE LAVALLEE, Legislative Counsel, Legislation Section, 
Department of Justice of Canada, 344 Wellington Street -
Room 2066, Ottawa KIA OH8 [TEL: 613-957-0035] (C.L.S.) 

GILLES LETOURNEAU, President, Law Reform Commission of 
Canada, 130 Albert Street, Ottawa KIA OH8 [TEL: 613-996-
2284] (C.L.S.) 

LIONEL LEVERT, Deputy Chief Legislative Counsel, Department 
of Justice of Canada, 344 Wellington Street - Room 2065, 
Ottawa KIA OH8 [TEL: 613-957-004I] (D.S.) 

SERGE LoRTIE, Chief of Liaison, Department of Justice of 
Canada, 239 Wellington Street- Room 210-B, Ottawa KIA OH8 
[TEL: 613-952-8347] (U.L.S.) 

BRUCE MACFARLANE, Assistant Deputy Attorney General, 
Criminal Law, Department of Justice of Canada, 239 
Wellington Street- Room 462, Ottawa KIA OH8 [613-957-4756] 
(C.L.S.) . 

SANDRA MARKMAN, Legislative Counsel, Legislation Section, 
Department of Justice of Canada, 344 Wellington Street -
Room 2103, Ottawa KIA OH8 [TEL: 613-957-0046] (C.L.S.) 

LINDA MCLAREN, Assistant Director, Strategic Planning, 
Correctional Service of Canada, 340 Laurier Avenue West -
Room 4E, Ottawa KIA OP8 [TEL: 6I3-992-7623] (C.L.S.) 

RICHARD MOSLEY, Senior General Counsel, Policy, Programs 
and Research Sector, Department of Justice of Canada, 239 
Wellington Street- Room 725, Ottawa KIA OH8 [TEL: 613-
957-4725] (C.L.S.) 

JOAN NUFFIELD, Director, Release Policy, Corrections Policy and 
Program Analysis, Ministry of the Solicitor General of 
Canada, 340 Laurier Avenue West - 11th Floor, Ottawa KIA 
OP8 [TEL: 613-991-2802] (C.L.S.) 

RICHARD PECK, Robertson, Peck, Thompson, 808 Nelson Street
Suite I811, Vancouver V6Z 2H2 [TEL: 604-669-I277] (C.L.S.) 
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DANIEL PREFONTAINE, Q.C., Assistant Deputy Minister, Policy, 
Programs and Research, Department of Justice of Canada, 239 
Wellington Street - Room 750, Ottawa KIA OH8 [TEL: 613-
957-4702] (C.L.S.) 

PAUL SAINT-DENIS, Senior Counsel, Policy, Programs and 
Research Sector, Department of Justice of Canada, 239 
Wellington Street - Room 709, Ottawa KIA OH8 [TEL: 613-
957-4751] (C.L.S.) 

ED TOLLEFSON, Senior General Counsel, Policy, Programs and 
Research Sector, Department of Justice of Canada, 239 
Wellington Street- Room 703, Ottawa KIA OH8 [TEL: 613-
957-4747] (C.L.S.) 

ANNE-MARIE TRAHAN, Q.C., Associate Deputy Minister- Civil 
Law, Department of Justice of Canada, 239 Wellington Street, 
Room I50, Ottawa KIA OH8 [TEL: 613-957-4997] (UL.S.) 

GERALD TREMBLAY, Q.C., McCarthy, Tetrault, 1170 Peel Street-
5th Floor, Montreal H3B 4S8 [TEL: 5I4-397-4I57] (U.L.S.) 

CHRISTIANE VERDON, General Counsel, Constitutional and 
International Law Section, Department of Justice of Canada, 
239 Wellington Street- Room 625, Ottawa KIA OH8 [TEL: 613-
957 -4950] (UL. S.) 

TERENCE WADE, Director of Legislation and Law Reform, 
Canadian Bar Association, 50 O'Connor Street- Room 902, 
Ottawa KIP 6L2 [TEL: 613-237-2925] (UL.S.) 

ROBERT WAKEFIELD, Wakefield and McMunagle, 200 Elgin 
Street - Suite 204, Ottawa K2P 1L5 [TEL: 613-238-1895] 
(C.L.S.) 

MICHAEL ZIGAYER, Counsel, Policy, Programs and Research 
Sector, Department of Justice of Canada, 239 Wellington 
Street - Room 7I4, Ottawa KIA OH8 (TEL: 613-957-4736] 
(C.L.S.) 

Manitoba: 

CLIFFORD EDWARDS, Q.C., Chairman, Law Reform 
Commission, 12th Floor - 405 Broadway, Winnipeg R3C 3L6 
[TEL: 204-474-9773] (UL.S.) 
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DELEGATES 

ToM HAGUE, Acting Assistant Deputy Minister- Justice Division, 
5th Floor - 405 Broadway, Winnipeg R3C 3L6 [TEL: 204-945-
4597] (U.L.S.) 

BRUCE MILLER, Director, Winnipeg Prosecutions, Manitoba 
Justice, 5th Floor - 405 Broadway, Winnipeg R3C 3L6 [TEL: 
204-945-4597] (C.L. S.) 

MICHEL NANTEL, Director, Legal Translation, 350-444 St. Mary 
Avenue, Winnipeg R3C 3Tl [TEL: 204-945-4597] (D.S.) 

JEFFREY A. SCHNOOR, Executive Director, Law Reform 
Commission, 12th Floor- 405 Broadway, Winnipeg R3C 3L6 
[TEL: 204-945-2900] (D.S. & U.L.S.) 

SHIRLEY STRUTT, Legislative Counsel and Assistant Deputy 
Minister, 350-444 St. Mary Avenue, Winnipeg R3C 3Tl [TEL: 
204-945-3708] (D.S. & U.L.S.) 

HYMIE WEINSTEIN, Q.C., Meyers Weinberg Kussin Weinstein 
Byrk, Barristers & Attorneys-at-Law, 724-240 Graham 
Avenue, Winnipeg R3C OJ7 [TEL: 204-942-0501] (C.L.S.) 

~TUART WHITLEY, Q.C., Assistant Deputy Minister, Public 
Prosecutions Division, 5th Floor, 405 Broadway, Winnipeg 
R3C 3L6 [TEL: 204-945-2873] (C.L.S.) 

New Brunswick: 

MARY BETH BEATON, Assistant Director - Family Law, Public 
Prosecutions Branch, Department of Justice, P.O. Box 6000, 
Fredericton E3B 5Hl [TEL: 506-453-2784] [FAX: 506-453-
5364] (U.L. S.) 

BRUNO LALONDE, Conseiller legislatif associe, Ministere de la 
Justice, Case Postale 6000, Fredericton E3B 5Hl [TEL: 506-
453-2651] [FAX: 506-453-3275] (D.S. & U.L.S.) 

JAMES MCAVITY, Crown Prosecutor, Department of Justice, P.O. 
Box 5001, Saint John E2K 1E8 [TEL: 506-658-2580] [FAX: 
506-658-3061] (C.L.S.) 

RORBERT A. MURRAY, Director of Public Prosectuions, 
Department of Justice, P.O. Box 6000, FrederictionE3B 5Hl 
[TEL: 506-453-2784] [FAX: 506-453-5364] (C.L.S.) 
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TIM RATTENBURY, Co-ordinator of Legal Research, Law Reform 
Branch, Department of Justice, P.O. Box 6000, Fredericton 
E3B 5Hl [TEL: 506-453-2544] [FAX: 506-453-3275] (U.L.S.) 

BASIL D. STAPLETON, Q.C., Director of Law Reform, 
Department of Justice, P.O. Box 6000, Fredericton E3B 5Hl 
[TEL: 506-453-2668] [FAX: 506-453-3275] (U.L.S.) 

Newfoundland: 

CHRISTOPHER CURRAN, Executive Director,' Newfoundland Law 
Reform Commission, 21 Church Hill, St. John's AlC 3Z8 
[TEL: 709-576-0537] [FAX: 709-576-0790] (U.L.S.) 

DEBORAH E. FRY, Associate Deputy Minister, Department of 
Justice, P.O. Box 8700, St. John's AlB 4J6 [TEL: 709-576-
2880] [FAX: 709-576-2129] (U.L.S.) 

TOM MILLS, Crown Attorney, Crown Attorney's Office, 
Department of Justice, P.O. Box 8700, St. John's AlB 4J6 
[TEL: 709-576-2897] [FAX: 709-576-2129] (C.L.S.) 

A. JOHN NOEL, Senior Legislative Counsel and Law Clerk of the 
House of Assembly, Office of the Legislative Counsel, P.O. 
Box 8700, St. John's AlB 4J6 [TEL: 709-576-2877-2881] 
[FAX: 709-576-2129] (D.S.) 

LORNA PROUDFOOT, Legislative Counsel, Office of the 
Legislative Counsel, P.O. Box 8700, St. John's AlB 4J6 [TEL: 
709-576-2881-2882] [FAX: 709-576-2129] (D.S.) 

Northwest Territories: 

MICHAEL CHANDLER, District Superintendent, Department of 
Justice, Box 1000, Iqaluit XOA OHO (C.L.S.) 

NORA SANDERS, Director, Policy and Planning Division, 
Department of Justice, Box 1320, Yellowknife X1A 2L9 
(U.L.S.) 

Nova Scotia: 

ARTHUR G. H. FORDHAM, Q.C., Legislative Counsel, Office of 
the Legislative Counsel, 9th Floor, Joseph Howe Building, 
1690 Hollis Street, P.O. Box 1116, Halifax B3J 2X1 [TEL: 902-
424-8941] [FAX: 902-424-0547] (D.S. & U.L.S.) 
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DELEGATES 

ANNA J. FRIED, Registrar of Regulations, Department of 
Attorney General, P.O. Box 725, Station M, Halifax B3J 2T3 
[TEL: 902-424-5476] [FAX: 902-424-0510] (U.L.S.) 

GORDON S. GALE, Q.C., General Counsel, Public Prosecutions, 
Department ofthe Attorney General, P.O. Box 7, Halifax B3J 
2L6 [TEL: 902-424-4222] (C.L. S.) 

GORDON C. JOHNSON, Legislative Counsel, Office of the 
Legislative Counsel, 9th Floor, Joseph Howe Building, 1690 
Hollis Street, P.O. Box 1116, Halifax B3J 2X1 [TEL: 902-424-
8941] [FAX: 902-424-0547] (U.L.S.) 

GRAHAM D. WALKER, Q.C., Chief Legislative Counsel, Office 
of the Legislative Counsel, 9th Floor, Joseph Howe Building, 
1690 Hollis Street, P.O. Box 1116, Halifax B3J 2Xl [TEL: 902-
424-8941] [FAX: 902-424-0547] (U.L.S.) 

Ontario: 

ELIZABETH BALDWIN, Legislative Counsel, Ministry of the 
Attorney General, 1st Floor- 1401 Whitney Block, 99 Wellesley 
Street West, Toronto M7A 1A2 [TEL: 416-326-2743] (D.S.) 

JEFF CASEY, Senior Crown Counsel, Policy, Crown Law Office 
Criminal, Ministry of the Attorney General, lOth Floor, 720 
Bay Street, Toronto M5G 2Kl [TEL: 416-326-2303] (C.L.S.) 

MICHAEL COCHRANE, Counsel, Policy Development Division, 
Ministry of the Attorney General, 7th Floor, 720 Bay Street, 
Toronto M5G 2K1 [TEL: 416-326-2506] (U.L.S.) 

KAREN COHL, Acting Deputy Director, Equality Rights Branch, 
Ministry of the Attorney General, 7th Floor- 720 Bay Street, 
Toronto M5G 2K1 [TEL: 416-326-2511] (U.L.S.) 

DOUGLAS J. EWART, Director, Policy Development Division, 
Ministry of the Attorney General, 7th Floor, 720 Bay Street, 
Toronto M5G 2K1 [TEL: 416-326-2620] (U.L.S.) 

JOHN GREGORY, Acting Deputy Director, Policy Development 
Division, Ministry of the Attorney General, 7th Floor - 720 
Bay Street, Toronto M5G 2K1 [TEL: 416-326-2503] (U.L.S.) 
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LUCINDA MIFSUD, Registrar of Regulations, Ministry of the 
Attorney General, 1st Floor - 1401 Whitney Blook, 99 
Wellesley Street West, Toronto M7 A 1A2 [TEL: 416-326-2748] 
(D.S.) 

HOWARD F. MORTON, Q.C., Senior Crown Counsel, Criminal 
Law Policy, Ministry of the Attorney General, lOth Floor -720 
Bay Street, Toronto M5G 2K1 [TEL: 416-326-4661] (C.L.S.) 

DONALD L. REVELL, Chief Legislative Counsel, Ministry of the 
Attorney General, 1st Floor - 1401 Whitney Block, 99 
Wellesley Street West, Toronto M7G 1A2 [TEL: 416-326-2770] 
(D.S. & UL.S.) 

SIDNEY TUCKER, Deputy Chief Legislative Counsel, Ministry of 
the Attorney General, 1st Floor - 1401 Whitney Block, 99 
Wellesley Street West, Toronto M7A 1A2 [TEL: 416-326-2777] 
(D.S.) 

MICHAEL WooD, Deputy Cheif Legislative Counsel, Ministry of 
the Attorney General, 1st Floor - 1401 Whitney Block, 99 
Wellesley Street West, Toronto M7A 1A2 [416-326-2766] (D.S.) 

Prince Edward Island: 

RICHARD B. HUBLEY, Q.C., Director of Prosecutions, 42 Great 
George St., Charlottetown ClA 419 [TEL: 902-368-4595] 
[FAX: 902-368-5544] (C.L.S.) 

M. RAYMOND MOORE, Legislative Counsel, P.O. Box 1628, 
Charlottetown ClA 7N3 [TEL: 902-368-4291] [FAX: 902-368-
5544] (D.S. & UL.S.) 

Saskatchewan: 

SUSAN C. AMRUD, Crown Solicitor, Legislative Services, 
Department of Justice, 1874 Scarth Street, Regina S4P 3V7 
[TEL: 306-787-8990] [FAX: 306-787-9111] (UL.S.) 

IVAN R. BROWN, Chief Legislative Crown Counsel, Legislative 
Drafting, Department of Justice, 1874 Scarth Street, Regina 
S4P 3V7 [TEL: 306-787-9346] [FAX: 306-787-9111] (D.S.) 
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KENNETH CHUTSKOFF, Legislative Crown Counsel, Legislative 
Drafting, Department of Justice, 1874 Scarth Street, Regina 
S4P 3V7 [TEL: 306-787-2379] [FAX: 306-787-9111] (D.S.) 

ROBERT COSMAN, Legislative Counsel and Law Clerk, Room 225, 
Legislative Building, Regina S4S OB3 [TEL: 306-787-2298] 
(D.S.) 

AARON Fox, McDougall Ready, 700 Royal Bank Building, 2010 -
11th Avenue, Regina S4P 013 [TEL: 306-757-1'641] [FAX: 306-
359-0785] (C.L. S.) 

PHILLIP GALLET, McDougall Ready, 700 Royal Bank Building, 
2010-llth Avenue, Regina S4P 013 [TEL: 306-757-1641] [FAX: 
306-359-0785] (U.L. S.) 

KENNETH HODGES, Q.C., Director of Research, Law Reform 
Commission of Saskatchewan, 122 - 3rd Avenue North, 
Saskatoon S7K 2H6 [TEL:306-933-6127] [FAX: 306-933-6999] 
(U.L.S.) 

GEORGINA R. JACKSON, MacPherson, Leslie & Tyerman, 
Barristers and Solicitors, 15th Floor, 1874 Scarth Street, 
Regina S4P 4E9 [TEL: 306-347-8430] [FAX: 306-352-5250] 
(U.L.S.) 

DOUGLAS E. MOEN, Co-ordinator, Legislative Services, 
Department of Justice, 1874 Scarth Street, Regina S4P 3V7 
[TEL: 306-787-5360] [FAX: 306-787-9111] (U.L.S.) 

CAROL SNELL, Crown Solicitor, Policy Planning and Evaluation, 
Department of Justice, 1874 Scarth Street, Regina 'S4P 3V7 
[TEL: 306-787-3684] [FAX: 306-787-8084] (C.L.S.) 

Yukon: 

SYDNEY B. HORTON, Chief Legislative Counsel, Department of 
Justice, Box 2703, Whitehorse YlA 2C6 [TEL: 403-667-3448] 
[FAX: 403-668-3279] (D.S. & U.L.S.) 
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DELEGATES EX OFFICIO 

1990 Annual Meeting 

Attorney General for Alberta: HON. KEN ROSTAD, Q.C. 

Attorney General of British Columbia: HoN. Russ FRASER, Q.C. 

Minister of Justice and Attorney General of Canada: 
HON. KIM CAMPBELL, P.C., Q.C. 

Minister of Justice and Attorney General of Manitoba: 
HON. JAMES C. MCCRAE 

Attorney General and Minister of Justice of New Brunswick: 
HON. JAMES LoCKYEAR, Q.C. 

Minister of Justice and Attorney General of Newfoundland: 
HON. PAUL D. DICKS, Q.C. 

Minister of Justice of the Northwest Territories: 
HON. MICHAEL A. BALLANTYNE 

Attorney General of Nova Scotia: HoN. THOMAS 1. MciNNES, Q.C. 

Attorney General ofOntario: HON. IAN G. SCOTT, Q.C. 

Minister of Justice and Attorney General of Prince Edward Island: HON. 
JOSEPH A. GHIZ, Q.C 

Minister of Justice and Attorney General of Quebec: 
HON. GIL REMILLARD 

Minister of Justice and Attorney General for Saskatchewan: 
HON. J. GARY LANE, Q.C. . 

Minister of Justice of the Yukon: HON. MARGARET JOE 
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HISTORICAL NOTE 

Seventy-two years have passed since the Canadian Bar Association 
recommended that e;:tch provincial government provide for the appoint
ment of commissioners to attend conferences organized for the purpose 
of promoting uniformity of legislation in the provinces. 

The recommendation of the Canadian Bar Association was based 
upon, first, the realization that it was not organized in a way that it 
could prepare proposals in a legislative form that would be attractive to 
provincial governments, and second, observation of the National Con
ference of Commissioners on Uniform State Laws, which had met 
annually in the United States since 1892 (and still does) to prepare model 
and uniform statutes. The subsequent adoption by many of the state 
legislatures of these Acts has resulted in a substantial degree of uniform
ity of legislation throughout the United States, particularly in the field 
of commercial law. 

The Canadian Bar Association's idea-was soon implemented by most 
provincial governments and later by the others. The first meeting of 
commissioners appointed under the authority of provincial statutes or 
by executive action in those provinces where no provision was made by 
statute took place in Montreal on September 2nd, 1918, and there the 
Conference of Commissioners on Uniformity of Laws throughout Can
ada was organized. In the following year the Conference changed its 
name to the Conference of Commissioners on Uniformity of Legisla
tion in Canada and in 1974 adopted its present name. 

Although work was done on the preparation of a constitution for the 
Conference in 1918-19 and in 1944 and was discussed in 1960-61 and 
again in 1974 and 1990, the decision on each occasion was to carry on 
without the strictures and limitations that would have been the inevita
ble result of the adoption of a formal written constitution. 

Since the organization meeting in 1918 the Conference has met, with 
a few exceptions, during the week preceding the annual meeting of the 
Canadian Bar Association. The following is a list of the dates and places 
of the meetings of the Conference: 

1918. Sept. 2-4, Montreal. 
1919. Aug. 26-29, Winnipeg. 
1920. Aug 30, 31, Sept. 1-3, Ottawa. 
1921. Sept. 2, 3, 5-8, Ottawa. 
1922. Aug. 11, 12, 14-16, Vancouver. 
1923. Aug. 30, 31, Sept. 1, 3-5, Montreal. 
1924. July 2-5, Quebec. 
1925. Aug. 21, 22, 24, 25, Winnipeg. 
1926. Aug. 27, 28, 30, 31, Saint John. 
1927. Aug. 19, 20, 22, 23, Toronto. 

1928. Aug. 23-25,27,28, Regina. 
1929. Aug. 30, 31, Sept. 2-4, Quebec. 
1930. Aug. 11-14, Toronto. 
1931. Aug. 27-29,31, Sept. 1, Murray Bay. 
1932. Aug. 25-27,29, Calgary. 
1933. Aug. 24-26, 28, 29, Ottawa. 
1934. Aug. 30, 31, Sept. 1-4, Montreal. 
1935. Aug. 22-24,26, 27, Winnipeg. 
1936. Aug. 13-15, 17, 18, Halifax. 
1937. Aug. 12-14, 16, 17, Toronto. 
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1938. Aug. 11-13, 15, 16, Vancouver. 
1939. Aug. 10-12, 14, 15, Quebec. 
1941. Sept. 5, 6, 8-10, Toronto. 
1942. Aug. 18-22, Windsor. 
1943. Aug. 19-21,23,24, Winnipeg. 
1944. Aug. 24-26, 28, 29, Niagara Falls. 
1945. Aug. 23-25,27,28, Montreal. 
1946. Aug. 22-24,26,27, Winnipeg. 
1947. Aug. 28-30, Sept. I, 2, Ottawa. 
1948. Aug. 24-28, Montreal. 
1949. Aug. 23-27, Calgary. 
1950. Sept. 12-16, Washington, D.C. 
1951. Sept. 4-8, Toronto. 
1952. Aug. 26-30, Victoria. 
1953. Sept. 1-5, Quebec. 
1954. Aug. 24-28, Winnipeg. 
1955. Aug. 23-27, Ottawa. 
1956. Aug. 28-Sept. I, Montreal. 
1957. Aug. 27-31, Calgary. 
1958. Sept. 2-6, Niagara Falls. 
1959. Aug. 25-29, Victoria. 
1960. Aug. 30-Sept. 3, Quebec. 
1961. Aug. 21-25, Regina. 
1962. Aug. 20-24, Saint John. 
1963. Aug. 26-29, Edmonton. 
1964. Aug. 24-28, Montreal. 

1965. Aug. 23-27, Niagara Falls. 
1966. Aug. 22-26, Minaki. 
1967. Aug. 28-Sept. 1, St. John's. 
1968. Aug. 26-30, Va11couver 
1969. Aug. 25-29, Ottawa. 
1970. Aug. 24-28, Charlottetown. 
1971. Aug. 23-27, Jasper. 
1972. Aug. 21-25, Lac Beauport. 
1973. Aug. 20-24, Victoria. 
1974. Aug. 19-23, Minaki. 
1975. Aug. 18-22, Halifax. 
1976. Aug. 19-27, Yellowknife. 
1977. Aug. 18-27, St. Andrews. 
1978. Aug. 17-26, St. John's. 
1979. Aug. 16-25, Saskatoon. 
1980. Aug. 14-23, Charlottetown. 
1981. Aug. 20-29, Whitehorse. 
1982. Aug. 19-28, Montebello. 
1983. Aug. 18-27, Quebec. 
1984. Aug. 18-24, Calgary. 
1985. Aug. 9-16, Halifax. 
1986. Aug. 8-15, Winnipeg. 
1987. Aug. 8-14, Victoria. 
1988. Aug. 6-12, Toronto. 
1989. Aug. 12-18, Yellowknife. 
1990. Aug. 11-17, Saint John. 

Because of travel and hotel restrictions due to war conditions, the 
annual meeting of the Canadian Bar Association scheduled to be held in 
Ottawa in 1940 was cancelled and for the same reasons no meeting of the 
Conference was held in that year. In 1941 both the Canadian Bar 
Association and the Conference held meetings, but in 1942 the Cana
dian Bar Association cancelled its meeting which was scheduled to be 
held in Windsor. The Conference, however, proceeded with its meeting. 
This meeting was significant in that the National Conference of Com
missioners on Uniform State Laws in the United States was holding its 
annual meeting at the same time in Detroit which enabled several joint 
sessions to be held of the members of both conferences. 

While it is quite true that the Conference is a completely independent 
organization that is answerable to no government or other authority, it 
does recognize and in fact fosters its kinship with the Canadian Bar 
Association. For example, one of the ways of getting a subject on the 
Conference's agenda is a request from the Association. Second, the 
Conference names one of its executives annually to represent the Con
ference on the Council of the Bar Association. And third, the past 
president of the Conference each year files a written report on its current 
activities with the Bar Association. 

Since 1935 the Government of Canada has sent representatives annu
ally to the meetings of the Conference and although the Province of 
Quebec was represented at the organization meeting in 1918, representa-
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tion from that province was spasmodic until 1942. Since then, however, 
representatives of the Bar of Quebec have attended each year, with the 
addition from 1946 to 1990 of one or more delegates appointed by the 
Government of Quebec. 

In 1950 the then newly-formed Province of Newfoundland joined the 
Conference and named delegates to take part in the work of the Confer
ence. 

Since the 1963 meeting the representation has been further enlarged 
by the attendance of representatives of the Northwest Territories and the 
Yukon Territory. 

In most provinces statutes have been providing for grants towards the 
general expenses of the Conference and the expenses of the delegates. In 
the case of those jurisdictions where no legislative action has been 
taken, representatives are appointed and expenses provided for by order 
of the executive. The members of the Conference do not receive remu
neration for their services. Generally speaking, the appointees to the 
Conference are representative of the bench, governmental law depart
ments, faculties of law schools, the practising profession and, in recent 
years, law reform commissions and similar bodies. 

The appointment of delegates by a government does not of course 
have any binding effect upon the government which may or may not, as 
it wishes, act upon any of the recommendations ofthe Conference. 

The primary object of the Conference is to promote uniformity of 
legislation throughout Canada or the provinces in which uniformity 
may be found to be possible and advantageous. At the annual meetings 
of the Conference consideration is given to those branches of the law in 
respect of which it is desirable and practicable to secure uniformity. 
Between meetings, the work of the Conference is carried on by corre
spondence among the members of the Executive, the Local Secretaries 
and the Executive Secretary, and, among the members of the ad hoc 
committees. Matters for the consideration of the Conference may be 
brought forward by the delegates from any jurisdiction or by the Can~
dian Bar Association. 

While the chief work of the Conference has been and is to try to 
achieve uniformity in respect of subject matters covered by existing 
legislation, the Conference has nevertheless gone beyond this field on 
occasion and has dealt with subjects not yet covered by legislation in 
Canada which after preparation are recommended for enactment. Ex
amples of this practice are the Uniform Survivorship Act, section 39 of 
the Uniform Evidence Act dealing with photographic records, and 
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section 5 of the same Act, the effect of which is to abrogate the rule in 
Russell v. Russell, the Uniform Regulations Act, the Uniform Frus
trated Contracts Act, the Uniform Proceeding's Against the Crown Act, 
the Uniform International Commercial Arbitration Act and the Uni
form Human Tissue Donation Act. In these instances the Conference 
felt it better to establish and recommend a uniform statute before any 
legislature dealt with the subject rather than wait until the subject had 
been legislated upon and then attempt the more difficult task of recom
mending changes to effect uniformity. 

Another innovation in the work of the Conference was the establish
ment of a section on criminal law and procedure, following a recom
mendation of the Criminal Law Section of the Canadian Bar 
Association in 1943. It was pointed out that no body existed in Canada 
with the proper personnel to study and prepare in legislative form 
recommendations for amendments to the Criminal Code and relevant 
statutes for submission to the Minister of Justice of Canada. This 
resulted in a resolution of the Canadian Bar Association urging the 
Conference to enlarge the scope of its work to encompass this field. At 
the 1944 meeting of the Conference a criminal law section was consti
tuted, to which all provinces and Canada appointed ·representatives. 

In 1950, the Canadian Bar Association held a joint annual meeting 
with the American Bar Association in Washington, D.C. The Confer
ence also met in Washington which gave the members a second opportu
nity of observing the proceedings of the National Conference of 
Commissioners on Uniform State Laws which was meeting in Washing
ton at the same time. It also gave the Americans an opportunity to 
attend sessions of the Canadian Conference which they did from time to 
time. 

The interest of the Canadians in the work of the Americans and vice 
versa has since been manifested on several occasions, notably in 1965 
when the president of the Canadian Conference attended the annual 
meeting of the United States Conference, in 1975 when the Americans 
held their annual meeting in Quebec, and in subsequent years when the 
presidents of the two Conferences have exchanged visits to their respec
tive annual meetings. 

The most concrete example of sustained collaboration between the 
American and Canadian conferences is the Transboundary Pollution 
Reciprocal Access Act. This Act was drafted by a joint American
Canadian Committee and recommended by both Conferences in 1982. 
That was the first time that we have joined in this sort of bilateral 
lawmaking. 
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An event of singular importance in the life of this Conference oc
curred in 1968. In that year Canada became a member of The Hague 
Conference on Private International Law whose purpose is to work for 
the unification of private international law, particularly in the fields of 
commercial law and family _law. 

In short, The Hague Conference has the same general objectives at 
the international level as this Conference has within Canada. 

The Government of Canada in appointing six delegates to attend the 
1968 meeting of The Hague Conference greatly honoured this Confer
ence by requesting the latter to nominate one of its members as a 
member of the Canadian delegation. This pattern was again followed 
when this Conference was asked to nominate one of its members to 
attend the 1972 and subsequent meetings of The Hague Conference as a 
member of the Canadian delegation. 

A relatively new feature of the Conference is the Legislative Drafting 
Workshop which was organized in 1968 and which is now known as the 
Drafting Section of the Conference. It meets the same time as tlie 
annual meeting of the Conference and at the same place. It is attended 
by legislative draftsmen who also attend the annual meeting. The sec
tion concerns itself with matters of general interest in the field of 
parliamentary draftsmanship. The section also deals with drafting mat
ters that are referred to it by the Uniform Law Section or by the Criminal 
Law Section. 

One of the handicaps under which the Conference has laboured since 
its inception has been the lack of funds for legal research, the delegates 
being too busy with their regular work to undertake research in depth. 
Happily, however, this want has been met by most welcome grants in 
1974 and succeeding years from the Government of Canada. 

A novel experience in the life of the Conference-and a most impor
tant one-occurred at the 1978 annual meeting when the Canadian 
Intergovernmental Conference Secretariat brought in from Ottawa its 
first team of interpreters, translators and other specialists and provided 
its complete line of services, including instantaneous French to English 
and English to French interpretation at every sectional and plenary 
session throughout the ten days of the sittings of the Conference. 
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DRAFTING SECTION 

MINUTES 

First Meeting 

The Drafting Section met twice at the Uniform Law Conference. At 
the first meeting held on August 11, 1990, The Drafting Section dis
cussed the Sub-committee's report (a copy was included with the 
Agenda). It was approved. 

In addition the Section approved that portion of the Harmonization 
Report relating to the Drafting Section with two changes: 

1. It had been proposed that there be a position of past-chairpers-on. 
It was decided that a vice-chairperson be elected instead. 

2. It had been proposed that the Drafting Section would also provide 
the constitutional advice. The role of the Drafting Section relating 
to constitutional matters will be only to raise constitutional issues. 
If a ·consitutional issue arises the drafter should seek an opinion 
and advice from the constitutional lawyers in his or her jurisdic
tion. 

It will no longer be necessary for the Drafting Section to meet before 
the Conference. Meetings can take place during the Conference. 

The Executive for 1990/91 is: 

Chairman 
Vice-Chairman 
Secretary 

Second Meeting 

Peter J. Pagano, Q.C. 
Lionel Levert 
Donald Revell 

The following were in attendance at the second meeting held on 
August 16, 1990: 

Peter J. Pagano, Lionel Levert, Shirley Strutt, Cliff Watt, Bruno 
Lalonde and Arthur Fordham. 

At that meeting, the Drafting Section assigned Principal Drafters (for 
both the English and French versions) for each project for which a draft 
is required at the next Conference. In addition, a Reviewer was assigned 
to each Principal Drafter; 

The role of the Reviewer is to provide drafting comments to the 
Principal Drafter to ensure that the Drafting Conventions are adhered 
to. 
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Attached is a list of the projects and th~ jurisdictions assigned to be 
the Principal Drafters and Reviewers for the particular projects. 

In the event that the Principal Drafter and the Reviewer cannot 
resolve a drafting issue, the matter is to be referred to the Drafting 
Section Executive for resolution. 

When the Principal Drafters and Reviewers are satisfied that a draft is 
complete, the final draft is to be sent to each jurisdictional representa
tive (local secretary). I will be providing you a copy of those persons in 
due course. 

PARLIAMENTARY COUNSEL MEETING 

Discussions on the meetings of Legislative Counsel and Parliamentry 
Counsel concluded as follows: 

1. The Parliamentary Counsel will not be meeting prior to the ULC. 
In 1991 the meeting is being planned for September in Regina. 

2. The Chief Legislative Counsel (CLC) will meet after the Parlia
mentary Counsel meetings to discuss administrative matters. 

3. Conferences for all persons interested in legislative drafting will be 
organized either through conferences of the Canadian Institute for 
the Administration of Justice (CIAJ) or Conferences arranged by 
the CLC. A CIAJ Conference is being held on November 22 and 
23, 1990 in Ottawa. 

4. The Drafting Section will meet during the ULC primarily to assign 
Principal Drafters and Reviewers and to raise and discuss constitu
tional matters. If in the drafting process a constitutional issue is 
raised, an attempt should be made to resolve it. 
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OPENING PLENARY SESSION 

MINUTES 

Opening of Meeting 

The meeting opened at 8:00p.m. on Sunday, August 12, 1990 at the 
Trade and Convention Centre in Saint John with Georgina Jackson in 
the chair and Mel Hoyt as secretary. 

Address of Welcome 

The President extended a warm welcome to all those delegates in 
attendance. The Attorney General and Minister of Justice for the 
Province of New Brunswick also welcomed all the delegates to the 
Province of New Brunswick and in particular to the City of Saint John 
and hoped an enjoyable time would be had by all. 

Introduction of the Executive 

The President identified each officer of the Conference and named 
the office each one fills. 

National Conference of Commissioners on Uniform State Laws 

The President of the National Conference of Commissioners on 
Uniform State Laws, Mr. Lawrence J. Bugge, and his wife, Elaine, were 
introduced to the Conference. 

The Chairman of the Committee on Liaison with Canada and Inter
national Organizations, and Co-chairman of the Joint Committee on 
Cooperation with the Uniform Law Conference of Canada and the 
National Conference of Commissioners on Uniform State Laws, Mr. 
Jeremiah Marsh, and his wife, Marietta, were also introduced to the 
Conference. 

Caribbean Law Institute 

It was announced that Mrs. Velma Newton, a member of the Carib
bean Law Institute, would be attending the Conference this year on 
Tuesday, August 14 and through to the end of the week. 

Introduction of Delegates 

The President asked the senior delegate from each jurisdiction to 
introduce himself and the other members of his delegation. 
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Auditor's Report 

The Treasurer presented the Auditor's Report regarding the Financial 
Statements of the Conference as at June 30, 1990. It is set out in 
Appendix B, page 149. 

RESOLVED 

1. that the Auditor's Report be approved; 

2. that the same auditors, Ernst & Young (Clarkson, Gordon), be appointed for 
the coming year; and 

3. that a banking resolution be approved authorizing any two members of the 
Executive, or one member and the Executive Secretary, as signing officers for 
banking matters. 

Appointment of Resolutions Committee 

RESOLVED that a Resolution Committee be constituted, composed of Carol Snell 
as Chairperson, Shirley Strutt and Lionel Levert whose report will be presented at the 
Closing Plenary Session. 

Appointment of Nominating Committee 

RESOLVED that where there are five or more past presidents present at the 
meeting, the Nominating Committee shall be composed of all the past presidents 
present, but when fewer than five past presidents are present, those who are present 
shall appoint sufficient persons from among the delegates present to bring the 
Committee's membership up to five, and in either event, the most recently retired 
president shall be Chairman. 

If the Report on Harmonization passes as is, then the report that will 
be brought in will not be adopted by the Conference except perhaps for 
one officer. The intent is to avoid a hiatus. 

President's Report 

The primary work of the Executive Committee this year was to solicit 
responses to the Report ''Renewing Consensus for Harmonization of 
Laws in Canada" which was released last year in Yellowknife. Approxi
mately twenty responses were received from the jurisdictions, past 
presidents and other interested individuals and were distributed to 
members ·of the Executive. The Executive met for a day and a half in 
Montreal at the end of February to consider the responses and to plan 
the preparation of a revised Report, a revised Statement of Renewal, 
Procedures and Statements of Policies. These were subsequently pre
pared and distributed to the Executive and subsequently distributed to 
all of the delegates. The Executive met today and affirmed the decision 
made in Montreal that the Report would be merely introduced tonight 
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as part of the President's report, but the debate on the Report would 
take place in two stages. First of all in the Sections tomorrow, each 
Chairman will set aside sufficient time to allow for a debate on the 
Report and secondly in Plenary Session on Wednesday. The Report 
would then be debated by the group as a whole. By way of introducing 
the Report only, it should be said that the responses received from the 
jurisdictions were invaluable and for this we are very grateful. We 
believe that this revised Report has benefited from the comments made 
during the year and also from the thorough debate that seems to have 
taken place in the jurisdictions and among the members of the Execu
tive, and of course we will continue to benefit from the discussions that 
will take place here. 

In addition to the Harmonization Report, the Executive took steps to 
move forward with three joiD;t projects. Initiative was taken last year in 
Yellowknife to accommodate three joint projects being the Summary 
Offences Procedures Project, the Civil and Criminal Contempt Project 
and the Civil and Criminal Aspects of Trafficking in Children. Those 
three projects were organized during the year and will be the subject 
matter of our first sessions tomorrow. We will begin our sessions jointly, 
the Uniform Law Section and the Criminal Law Section, and go 
through each of those reports in that order. 

In summary of the excellent work of the Executive Committee, the 
President thanked the Executive for the help and support during the 
past two and one-half years and thanked also the Conference for the 
opportunity to serve it. 

Report on the Vice President's Visit to the National Conference of 
Commissioners on Uniform State Laws 

First Vice President, Basil D. Stapleton, Q.C. I did have the opportu
nity to represent the Conference at the annual meeting of the National 
Conference in Milwaukee in July. As Chairman of the Uniform Law 
Section and as a member of the Executive who has been involved in the 
Renewal Process for the past two years, I was particularly interested in 
observing the functioning of the National Conference first hand to see if 
there were any lessons that might be of use to us. I should say that the 
President of the National Conference, Larry Bugge, had been particu
larly generous and helpful with information and advice that he con
veyed to the Executive in Yellowknife last summer. Certainly our 
Renewal Report reflected some of what he had to suggest. In a sense, my 
presence in Milwaukee gave me a better understanding of the impor
tance of the work of the Conferences. 
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Many of the Commissioners there attend at their own expense. Six 
life-time members were installed in Milwaukee. That designation. is 
reserved for those who have been Commissioners for at least twenty 
years. Those six joined a large number of others in the lifetime member
ship category, some of whom have been participating for upwards of 
forty years. At the same time, about twenty first-time Commissioners 
were introduced. There was a significant injection of new blood fo 
complement the experience of the long-tillle participants. I also found 
the mix of participants to be particularly interesting as well. I was 
especially struck by the presence in numbers of judges, legislators and 
law teachers, They were very prominent among those assigned to the 
working committees in relation to specific agenda items. To my knowl
edge sitting legislators have never been actively engaged in our Confer
ence and in recent times, at least, we have not had the benefit of 
participation of judges and law teachers per seat our table in significant 
numbers. Those professors who do participate usually do so because of 
their law reform agency associations. 

I might say that in the existence and participation of the law reform 
agencies in the work of our Conference, we do have a valuable resource 
that is not available at the National Conference. I do hope and expect 
that this very significant contribution to our cause of harmonization of 
laws will continue and grow. 

I hope as well that we will find the means of having more input fr9m 
the academic community and from the bench and even from lt;:gishttors 
at our table. In my view that could not help but facilitate the attainment 
of our goal by among other things hoping to create the political will that 
is really needed for the ultimate implementation of our objectives. 

It was remarkable as well at the National Conference to see very active 
participation of the American Bar Association, representation from the 
White House and the Association of Attorneys General. The interest of 
the latter was engendered particularly by the Conference's consider
ation of new controlled substances legislatio:q.. It is a very hot issue, of 
course, in a number of respects including the political and the civil 
rights implication. It was very interesting to see representations being 
made to the Conference from the White House anci other political 
service. 

I am not going to detail as to the agenda of the National Conference 
and the items that may be of interest to us either independently or in 
liaison with our Conference. These are matters that I will be pursuing 
with the Steering Committee of the Uniform Law Section and with the 
Liaison Committee. · 
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Let me say that I did certainly appreciate meeting. again with Larry 
and Elaine Bugge and also meeting for the first time Jerry and Marietta 
Marsh, and having a firsthand experience with the working of the 
Liaison Committee. I think that is a Committee that has great potential, 
and we were pleased that Jerry accepted the invitation to come to New 
Brunswick so that we could continue the preliminary meeting that was 
commenced in Milwaukee. 

That, I think, for the time being Madame Chairman will suffice .. 

Resolution to Congratulate the National Conference of 
Commissioners on Uniform State Laws on its lOOth Anniversary 

In August, 1991, the National Conference of Commissioners on 
Uniform State Laws begins its lOOth year as a uniform law and law 
reform body. It is appropriate that this Conference is probably the first 
group to issue such congratulations to them. Their meeting next year is 
in Florida, and they would like to receive as many good wishes as they 
can receive. Nova Scotia is the only body outside the United States that 
is a in ember of the National Conference. 

The Resolution is as follows: 

RESOLUTION TO CONGRATULATE THE 
NATIONAL CONFERENCE OF 

COMMISSIONERS ON UNIFORM STATE LAWS 
ON ITS tOOTH ANNIVERSARY 

WHEREAS the National Conference of Commissioners on Uniform State Laws 
will, beginning in August, 1991, be celebrating its 1 OOth year of service to the principle 
of uniformity of laws between the states of the United States of America; 

AND WHEREAS the National Conference of Commissioners on Uniform State 
Laws has made a consistent and lasting contribution to the betterment of the law 
through its unwavering advocacy of uniformity of law when uniformity is justified 
and through its commitment to quality work; 

AND WHEREAS the vital role the National Conference of Commissioners on 
Uniform State Laws has played in creating uniformity of law between states where 
uniformity is desirable and practicable is reflected in the significant contribution that 
Conference has made to the development of the law, particularly, in the areas of 
commercial law, real estate, family law and conflicts of law; 

AND WHEREAS a representative of the Uniform Law Conference of Canada 
serves on the Joint Committee for Cooperation Between the Uniform Law Confer
ence of Canada and the National Conference of Commissioners on Uniform State 
Laws; 

AND WHEREAS the National Conference of Commissioners on Uniform State 
Laws has established a Committee on Liaison With the Uniform Law Conference of 
Canada and International Organizations; 
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AND WHEREAS continued liaison and cooperation between the National Con
ference of Commissioners on Uniform State Laws and the Uniform Law Conference 
of Canada will enable each organization to better achieve its objectives; 

THEREFORE, BE IT RESOLVED that the Uniform Law Conference of Canada 
congratulate the National Conference of Commissioners on Uniform State Laws on 
the occasion of its IOOth anniversary and wish it continued success in serving the 
interests of the states of the United States of America and the people of that nation 
through its patient insistence for uniformity of the law. · 

This Resolution in both the English and French languages is to be 
duly certified by the appropriate members of the Executive, and is to be 
forwarded to Larry Bugge, the President of the National Conference of 
Commissioners on Uniform State Laws. 

Events of the Week 

Basil D. Stapleton, Q.C., gave us an outline of events for the week. 

Adjournment 

There being no further business, the meeting adjourned at 9:00p.m. 
to meet again in the Closing Plenary Session on Friday, August 17. 
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PROCES-VERBAL 

L'Ouverture de Ia reunion 

La reunion a ete ouverte a 8h le dimanche 12 aofit 1990 au Trade and 
Convention Centre a Saint-Jean avec Georgina Jackson, presidente et 
Mel Hoyt, secretaire. 

Bienvenue 

La presidente a fait un accueil, chaleureux a tous. Le Procureur
General et le Ministre de la Justice pour la province du Nouveau
Brunswick ont aussi souhaite la bien venue aux delegues de la part de la 
province du Nouveau-Brunswick et, en particulier, la ville du Saint
Jean. Ils ont espere que la visite fera plaisir a toutle monde. 

Presentation du Comite Executif 

La Presidente a identifie chaque officier de la conference et leurs 
postes. 

National Conference of Commissioners on Uniform State Laws 

Le president du National Conference of Commissioners on Uniform 
State Laws, M. Lawrence J. Bugge, et sa femme, Elaine, ont ete presente 
aux membres de la Conference. 

Le President du comite sur Liaison with Canada and International 
Organizations, et le President-adjoint du Joint Committee on Coopera
tion with the Uniform Law Conference of Canada et la National 
Conference of Commissioners on Uniform State Laws, M. Jeremiah 
Marsh, et sa femme, Marietta, ont aussi ete presente aux membres de la 
Conference. 

Caribbean Law Institute 

11 a ete annonce que Mme. Velma Newton, membre du Caribbean 
Law Institute, sera presentee a la Conference cette annee, depuis le 
mardi 14 aofit jusqu'a la fin de la semaine. 

Presentation des de/egues 

La Presidente a demande aux delegues superieurs de chaque juridic
tions de se presenter et ensuite, de presenter les membres de sa 
delegation. 
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Rapport du tnfsorier 

Le tresorier a presente le rapport du expert-comptable qui traitait des 
releves de compte de la Conference du 30 juin 1990. Ce rapport se trouve 
a 1' Appendice B, page 149. 

RESOLU 

1. que le rapport du expert-comptable soit approuve; 

2. que les memes experts-comptables, Ernst et Young (Clarkson, Gordon) soient 
designes pour l'annee prochaine; et 

3. qu'une resolution bancaire soit approuve qui donnera le pouvoir a n'importe 
deux membres du Comite -Executif ou un membre et le secretaire-executif d'agir 
comme officiers ayant droit de signer des affairesbancaires. 

Nomination du coinite sur resolutions 

RESOLU qu'un comite sur resolutions sera constitue, compris de Carol Snell, 
presidente; Shirley Strutt et Lionel Levert. Le rapport de ces derniers sera presente a 
la seance pleniere finale. 

Nomination des membres du Comite sur nominations 

RESOLU que lorsque cinq anciens presidents ou plus se presentent a une reunion, 
le Comite sur nominations sera compris de to us ces anciens presidents. Mais au cas ou 
moins que cinq anciens presidents se presentent a Ia reunion, ceux qui se sont present 
vont designer le nombre de personnes suffisant ace que le comite comptera cinq. 
Dans chaque cas, !'ancien president le plus recemment retraite jouera le role du 
president. 

Si le rapport sur !'Harmonisation est accepte sans modifications, le 
rapport qui sera introduit sera rejete par la Conference, a !'exception 
peut-etre d'un officier. L'intention est d'eviter un hiatus. 

Rapport du Comite-Executif 

L' objet primaire du Comite-Executif cette annee a ete de solliciter des 
reponses au rapport ''Renouvellement du consensu pour harmonisa
tion au Canada" qui a ete presente l'annee derniere a Yellowknife. A 
peu pres vingt reponses ont ete re9Ue des juridictions, anciens presi
dents, et d'autres individus interesses et ils ont ete distribue aux mem
bres du Comite-Executif. Le Comite-Executif a reuni pendant un jour 
et demi a Montreal vers la fin du fevrier pour discuter· ces reponses et 
aussi pour dresser un plan pour la preparation d'un rapport modifie, un 
rapport sur renouvellemelit revise, procedures et declarations des politi
ques. A la suite, ces derniers ont ete prepares et distribues a tous les 
delegues. Aujourd'hui, les membres du Comite-Executif ont rencontre 
et ont affirme la decision prise a Montreal que le rapport sera simple-
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ment introduit ce soir comme partie du rapport presidentiel mais que le 
debat sur la question aura lieu en deux etapes. Premierement, dans 
chaque sections demain, chaque president va allouer du temps suffisant 
a debattre le rapport et en deuxieme lieu, en seance pleniere mercredi. 
Ensuite, le rapport sera debattu par le groupe entier. Seulement pour 
presenter le rapport, on dirait que les reponses recues des juridictions 
etaient inappreciables et pour cela nous semmes tres reconnaissants. 
Nous croyons que ce rapport revise a profite des commentaires faites 
pendant J'annee et aussi du debat qui semble avoir eu lieu dans les 
juridictions et entre les membres du Comite-Executif. En plus, nous 
continuerons de profiter des discussions qui aura lieu ici. 

En plus du Rapport sur l'Harmonisation, le Comite-Executif a avan
cer trois autres projets. I.:initiative a ete prise l'annee derniere a Yel
lowknife d'accommoder trois projets etant: Summary Offences 
Procedures Project, the Civil and Criminal Contempt Project et the 
Civil and Criminal Aspects of Trafficking in Children. Ces trois projets 
ont ete organise pendant l'annee et seront le sujet de nos premieres 
sessions demain. Nos sessions demain, debuteront avec la section sur la 
Loi Uniforme et la section du droit criminel et ensuite on examineront 
chacun de ces rapports dans cet ordre. 

En resume de l'excellent travail du part du Comite-Executif, le Presi
dent a remercie les membres du Comite-Executif pour l'aide et le 
soutien qu'ils on offert pendant les dernieres deux annees et demie et 
aussi, le President a remercie la Conference pour 1' occasion de la servir. 

Rapport sur Ia visite du President-adjoint au National Conference of 
Commissioners on Uniform State Laws 

Le premier President-Adjoint, Basil D. Stapleton, c.r. J'avais }'occa
sion de representer la Conference ala reunion annuelle de la Conference 
Nationale a Milwaukee en juillet. Comme president de la section sur la 
Loi Uniforme et comme membre du Comite-Executif implique dans le 
processus de renouvellement pendant deux annees, j'etais, en particu
lier, interess~ a observer de pres le fonctionnement de la Conference 
Nationale pour voir s'il y avait de quoi nous aider. Je devrais dire que le 
President de la Conference Nationale, Larry Bugge, a ete·vraiment 
genereux et serviable avec !'information et les conseils donnes au 
Comite-Executif a Yellowknife l'annee derniere. Certainement, notre 
Rapport sur renouvellement a reflete ses suggestions. Dans un sens, rna 
presence a Milwaukee m'a donne une meilleure connaissance de !'im
portance du travail des Conferences. 

Plusieurs commissaires frequentent les conferences a leurs propres 
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frais. A Milwaukee, six membres pour vie ont ete installes. Cette appel
lation est reservee pour ceux qui ont ete des commissaires pour les 
dernieres vingt annees. Ces six ontjoint un grand nombre d'autres dans 
la categorie de membres pour vie, certains ont participe pendant plus de 
quarante ans. En meme temps, a pen pres vingt nouveaux commissaires 
ont ete presente. 11 y avait nne injection importante de nouveau sang 
pour completer l'experience des anciens participants. J'ai aussi trouve 
la melange de participants d'etre tres interessante. En particulier, j'ai 
remarque la presence des nombreux juges, legislateurs et professeurs de 
droit. Ils etaient remarquables parmi ceux qui ont ete designe au com
ites de travail sur les points specifiques de l'ordre du jour. A rna 
connaissances, les legislateurs en pouvoir n'ont jamais ete engage ac
tivement dans notre conference et recemment, au moins, no us n' avons 
pas eu l'avantage de Ia participation de juges et professeurs de droit 
(comme tel) a notre table en nombres importants. Ceux qui participent, 
Ie font d'habitude a cause de leurs liens avec les associations de n!forme 
des lois. Je peux dire que avec !'existence et Ia participation des agences 
de reforme des lois au travail de notre conference, nons avons nne 
ressource valable qui n'est pas.disponible ala Conference Nationale. Je 
souhaite et m'attends ace que cette contribution remarquable a notre 
cause d'harmonisation des lois va continuer a croltre. 

En plus, j'espere qu'on trouvera un moyen d'augmenter les informa
tions que fournissent la communaute academique et les magistrats et 
aussi les legislateurs a notre table. A mon avis, cela peut seulement 
faciliter l'achevement de notre but en parmi d'autres choses, aidant a Ia 
creation de la voionte politique qui est essentiel pour l'implementation 
ultime de nos objectives. 

II a ete egalement remarquable, ala Conference Nationale, de voir Ia 
participation active de The American Bar Association, la representa
tion de la Maison Blanche et 1' Association des Procureurs-Generaux. 
L'interet de ces derniers etait engendre en particulier par la considera
tion de nouvelle Jt~gislation sur les substances controlees de la part de la 
Conference. C' est nne question pretant a controverse bien sure, de 
plusieurs fa<;on. Les imp~ications politiques et sur des droits curques 
·inclusivement. II etait interessant de voir Ies presentations fa1tes a Ia 
Conference par la Maison Blanche et autres services politiques. 

Je ne vais pas en details du programme de Ia Conference Nationale et 
des points qui peuvent no us interesser soient independamment soient en 
liaison avec notre Conference, Void la matiere que je traiterai avec le 
Comite sur ]'organisation de la section des lois uniformes et avec le 
co mite de liaison. 
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Laissez-moi dire que j'ai vraiment apprecie }'occasion de rencontrer 
encore une fois Larry et Elaine Bugge et aussi de rencontrer pour Ia 
premiere fois, Jerry et Marietta Marsh, et aussi !'experience de travailler 
de pres avec le Comite de Liaison. Amon avis, c'est un comite d'un 
potentiel important et nous sommes heureux que Jerry a accepte l'invite 
de venir au Nouveau-Brunswick pour qu 'on puisse continuer la rencon
tre preliminaire debutee a Milwaukee. 

Cela, je crois, pour le moment Mme. Presidente suffit. 

Resolution a Jeiiciter The National Conference of C.ommissioners on 
Uniform State Laws a /'occasion de son centieme anniversaire 

En aofit 1991, the National Conference of Commissioners on Un
iform State Laws commencera son centieme annee de services. II est 
juste que cette conference est probablement le premier group a les 
felidte. Leur reunion est en Floride l'annee prochaine et ils aimeront 
re~;evoir autant de souhaites de reussite que possible. La Nouvelle 
:Ecosse est Ia seule region hors des Etats-unis qui est membre de la · 
Conference Nationale. 

La Resolution ce suis a pres: 

RESOLUTION A FELICITER 
THE NATIONAL CONFERENCE OF 

COMMISSIONERS ON UNIFORM STATE LAWS 
A L'OCCASION DE SON CENTIEME ANNIVERSAIRE 

ATTENDU QUE The National Conference of Commissioners on Uniform State 
Laws feterai des aoO.t 1991 son centieme annee de service au principe d'harmonisation 
des lois parmi les etats des Etats-unis d' Amerique; 

ET ATTENDU QUE The National Conference of Commissioners on Uniform 
State Laws a fait une contribution ferme et durable a \'amelioration de droit par son 
inebraniabie defense de !'harmonisation des lois oil !'harmonisation est justifiee et 
par son engagement au travail de qualite; 

ET ATTENDU QUE le role joue par The National Conference of Commissioners 
on Uniform State Laws dans !'harmonisation des lois parmi les etats ou !'harmonisa
tion est souhaitable et praticable est indispensable et reflete dans la contribution 
importante que The Conference a fait au.developpement de droit, surtout dans les 
domaines de droit commercial, droit immobilier, droit de Ia famille et droit de con flit 
~es lois; 

ET ATTENDU QUE l'un representant de Ia Conference Canadienne sur !'Har
monisation des Lois est membre du Joint Committee for Cooperation between the 
Uniform Law Conference of Canada and the National Conference of Commissioners 
on Uniform State Laws; 

ET ATTENDU QUE The National Conference of Comissioners on Uniform State 
Laws a etabli un Committee on Liaison with the Uniform Law Conference of Canada · 
and International Organizations; 
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ET ATTENDU QUE la basin continue entre, et la cooperation avec, The National 
Conference of Commissioners on Uniform State Laws et la Conference canadienne 
sur !'harmonisation des lois permettra chaque organisation a bien accomplir ses 
objectifs; 

PAR CONSEQUENT, soit-il resolu que Ia Conference canadienne sur !'harmoni
sation des lois felicite The National Conference of Commissioners on Uniform State 
Laws a !'occasion de son centieme anniversaire et la souhaite encore de sued$ en 
repondant aux interets des etats des Etats del' Amerique et du peuple de cette nation 
par son insistence patiente pour !'harmonisation des lois. 

Cette resolution en Anglais aussi que Fran(;ais sera certifiee comme il 
faut par les membres appropries du Comite-Executif. Elle est suppose 
d'etre livre a Larry Bugge, le president de The National Conference of 
Commissioners on Uniform State Laws. 

Evenements de Ia semaine 

Basil D. Stapleton, c.r., nous a donne un aper~u des evenements dela 
semaine. 

Ajoufnement 

A 21h00 on a leve la seance. On a ajourne ala seance pleniere finale 
du vendredi 17 aofit. 
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MINUTES 

Attendance 

Eighty-eight delegates were in attendance. For details see list· of 
delegates, page 5. 

Sessions 

The Section held eight sessions, two each day from Monday to 
Thursday, August 13-16, 1990. 

Distinguished VIsitors 

The Section was honoured by the participation of: 

(a) Mr. Lawrence J. Bugge, the President of the National Conference 
of Commissioners on Uniform State Laws. 

(b) Mr. Jeremiah Marsh, the Chairman of the Committee on Liaison 
with Canada and International Organizations, and Co-chairman 
of the Joint Committee on Cooperation with the Uniform Law 
Conference of Canada and the National Conference of Commis
sioners on Uniform State Laws. 

(c) Mrs. Velma Newton, a member of the Caribbean Law Institute. 

Arrangements of Minutes 

A few of the matters discussed were opened one day, adjourned and 
concluded on another day. For convenience, the minutes are put to.., 
gether as though no adjournments occurred and the subjects are ar
ranged alphabetically. 

Opening 

The session opened with Basil D. Stapleton as Chairman and Mel 
Hoyt as Secretary. 

Hours of Sitting 

It was resolved that the Section sit from 9:00a.m. to 12:30 p.m. and 
from 2:00p.m. to 5:00p.m. daily, subject to change as circumstances 
require. 
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Agenda 

A tentative agenda was considered and the order of business for the 
week agreed upon. 

Administrative Procedures 

The Federal Commissioners presented a report on Administrative 
Procedures. 

RESOLVED that the matter be referred back to the Steering Committee for further 
action. 

Arbitration 

The Ontario Commissioners presented a report on Arbitration. 

RESOLVED 

1. that the report on Arbitration and the revised draft Act with commentaries be 
received and presented in the Proceedings (see Appendix A, page 86); 

2, that the revised Act be adopted by the Conference as a Uniform Act and 
recommended for enactment. 

Child Status Amendment Act 
(See 1989 New Reproductive Technologies) 

The Saskatchewan Commissioners presented a report on the Child 
Status Amendment Act. 

RESOLVED 

1. that the revised draft amendments with commentaries be circulated, and if the 
amendments with commentaries are not disapproved by two or more jurisdic
tions on or before November 30, 1990, by notice to the Executive Secretary, the 
amendments be adopted by the Conference as amendments to the Uniform 
Child Status Act and recommended for enactment. 

Note: Canada and Manitoba abstained. 

Note: The revised draft amendments with commentaries were not available at press 
time on November 30. They will be printed in later Proceedings. 

Class Actions 

The Ontario Commissioners presented a report on Class Actions. 

RESOLVED that the Steering Committee of the Section be directed to establish a 
broadly based working group that would include varied experience and expertise both 
jurisdictionally and in terms of the nature of the practice to report back next year, 
probably not with draft legislation but at least with proposals for the content of draft 
legislation. 
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Custody and Access Jurisdiction and Enforcement Act 

The Saskatchewan Commissioners presented a report on Custody 
and Access Jurisdiction and Enforcement Act. 

RESOLVED that the matter be referred to Ontario and Alberta for drafting and 
circulation, and if the Act with commentaries is not disapproved by two or more 
jurisdictions on or before January 31, 1991, by notice to the Executive Secretary, the 
Act be adopted by the Conference and recommended for enactment. 

Note: The draft Act with commentaries was not available at press time on Novem
ber 30. It will be printed in later Proceedings. 

Defamation 

A report on Defamation was presented by the Saskatchewan Com
missioners. 

RESOLVED 

1. that the draft Act with commentaries be received and printed in the Proceed
ings; 

2. that the draft Act with commentaries be circulated, and if the Act with com
mentaries is not disapproved by two or more jurisdictions on or before January 
31, 1991, by notice to the Executive Secretary, the Act be adopted by the 
Conference as a Uniform Act and recommended for enactment. 

Note: The draft Act with commentaries was not available at press time on Novem
ber 30. It will be printed in later Proceedings. · 

Disclosure of Cost of Consumer Credit 

The Alberta Commissioners presented a report on Disclosure of Cost 
of Consumer Credit. 

RESOLVED that the report be received and printed in the Proceedings (see 
Appendix C, page 153). 

RESOLVED further, subject to the caveat set out on page 2 of the report: 

1. that the Uniform Law Section undertake the preparation and adoption of 
uniform statutory provisions regarding the disclosure of the cost of credit in 
consumer credit transactions; 

2. that the uniform statutory provisions be compatible with different (i.e. non
uniform) legislative approaches to related issues in the consumer credit field; 

3. that the uniform statutory provisions be suitable for incorporation into relevant 
federal and provincial legislation; . 

4. that the Uniform Law Section direct one or more jurisdictions to prepare for 
consideration at the Section's 1991 annual meeting a report setting out the policy 
issues to .be addressed by the Section before the uniform statutory provisions can 
be prepared; and 

5. that the uniform statutory provisions be prepared by the Drafting Section in 
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accordance with the policy decisions of the Uniform Law Section made at its 1991 
annual meeting. 

Expropriation 

The British Columbia Commissioners presented a report on Expro
priation. 

RESOLVED 

l. that the matter not be proceeded with further as a Conference matter; 

2. that the report be received and printed in the Proceedings (see Appendix D, page 
160); and 

3. that the report be commended for consideration to any jurisdiction considering 
new expropriation legislation. 

Foreign Money Claims Act 

The Saskatchewan Commissioners presented a. report on the Foreign 
Money Claims Act and the consequential amendments to the Reciprocal 
Enforcement of Maintenance Orders Act. 

RESOLVED 

1. that the report be received; 

2. that this issue be referred to the next meeting of the Federal/Provincial/Territo
rial Committee of Directors of Maintenance Enforcement which will be held in 
September, 1990. Their recommendations can then be reviewed by the Federal/ 
Provincial/Territorial Family Law Committee· at their next meeting in October, 
1990. The Saskatchewan Commissioners would then prepare a recommendation 
for resolution of the issue to be circulated and if the recommendation for 
resolution of the issue is not disapproved by two or more jurisdictions on or 
before November 30, 1990, by notice to the Executive Secretary, the recommen
dations for resolution of the issue be adopted and recommended by the Con
ference 

Note: After discussing the issue with the Federal! Provincial/Territorial Commit
tee of Directors of Maintenance Enforcement, it was decided not to pursue 
the issue further. 

Inter-Jurisdictional Child Welfare Orders 

In 1989, the Saskatchewan Commissioners raised an objection to the· 
Inter-Jurisdictional Child Welfare Orders Act that was approved by the 
Conference in 1988. 

This year, the Saskatchewan Commissioners reported that in light of 
.the response from the Directors of Child Welfare, the FederaJ-Provincial 
Family Law Committee was not consulted again on the issue and 
Saskatchewan is withdrawing its objection to the proposed Uniform 
Inter-Jurisdictional Child Welfare Orders Act. 
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Law Reform Conference of Canada 

The Law Reform Conference of Canada presented a report on its 
Sixth Annual Meeting. 

RESOLVED that the report on the Sixth Annual Meeting of the Law Reform 
Conference of Canada be received and printed in the Proceedings (see Appendix E, 
page166). 

Private International Law 

The Chairman of the Special Committee on Private International 
Law presented his report. No action was taken on the matter at this 
time. 

The Federal Commissioners presented a report on the Department of 
Justice's Activities in Private International Law. 

RESOLVED that the report be received and printed in the Proceedings (see 
Appendix F, page 177). 

Protection of Privacy: Tort 

The Saskatchewan Commissioners presented a report on Protection 
of Privacy: Tort. 

RESOLVED 

1. that the revised draft Act with commentaries be received and printed in the 
Proceedings; 

2. that the revised draft Act with commentaries be circulated and if the Act with 
commentaries is not disapproved by two or more jurisdictions on or before 
January 31, 1991, by notice to the Executive Secretary, the Act be adopted by the 
Conference as a Uniform Act and recommended for enactment. 

Note: The revised draft Act with commentaries was not available at press time on 
November 30. It will be printed in later Proceedings. 

QUEBEC 

The Criminal Law Section considered a resolution with respect to. 
Quebec's absence this year and passed the following resolution. 

The Criminial Law Section noted the valuable contribution historically made to 
the Conference by the Province of Quebec. All members have missed the professional 
association and congeniality shared with colleagues from Quebec. We look forward 
to Quebec's participation in further years. 

It was resolved by concurrence with both the Criminal Law Section and the 
Uniform Law Section that the above resolution be that of the Conference as a whole, 
not just the two Sections. 
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Renewing Consensus for Harmonization of Laws in Canada 

The "President presented the Renewal Report and led the Section 
through that Report recommendation by recommendation. 

Sale of Goods 

The Saskatchewan Commissioners presented. a report on Sale of 
Goods. 

RESOLVED 

1. that Saskatchewan's report on the Sale of Goods Act without the amended Act 
be received and printed in the Proce~edings (see Appendix I, page 307); 

2. that amendments be printed in the loose-leaf consolidation as amendments; 

3. that the Act be adopted as amended. 

Search and Seizure under the Charter of Rights 

The Federal Commissioners presented a report on Search and Seizure 
under the Charter of Rights. 

RESOLVED that the report on Search and Seizure under the Charter of Rights be 
received and printed in the Proceedings (see Appendix J, page 313); 

Substitute Decision Making in Health Care 

The Alberta Commissioners presented a report on Substitute Deci
sion Making in Health Care. 

RESOLVED 

1. that the report be received and printed in the Proceedings (see Appendix K, page 
321); . 

2. that the Alberta Commissioners assess whether or not this area is a suitable area 
for uniform action, and ihat they come ba.ck next year with an analysis, at which 
time a decision will be made as to whether it should be put on the agenda. 

New Agenda Items 

Some of the items suggested for consideration by the Steering Com-
mittee include the following: · 

1. Thking of Evidence from Certain 'fYpes ofWitne.sses~ 

2. Potential Development of Guidelines for Public Inquiries in terms of both their 
establishment and their operation. 

3. Negotiable Documents of Title Law: 
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Nominating Committee's Report 

Professor Peter J. M. Lown was elected Chairman of the Uniform 
Law Section for the year 1990-91. 

Close of Meeting 

Special tributes were paid to the Chairman, Basil D. Stapleton, Q.C., 
for his outstanding contribution to the work of the Section. 

There being no further business, the meeting was declared closed. 
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PROCES-VERBAI.J 

La presence 

Quatre vingt-huit delegues ont ete present. Pour les details voir la liste 
des delegues page 5. 

Sessions 

La section a tenu huit sessions, deux chaque jour de lundi jusqu'~ 
jeudi, du 13 au 16 aout 1990. 

Visiteurs distingues 

La section a ete honore par la participation de: 

(a) M. Lawrence J. Bugge, le president du National Conference of 
Commissioners on Uniform State Laws. 

(b) M. Jeremiah Marsh, le president du comite sur Liaison with 
Canada and International Organizations, et president-adjoint du 
Joint Committee on Cooperation with the Uniform Law Con
ference of Canada et le National Conference of Commissioners 
on Uniform State Laws. 

(c) Mme. Velma Newton, membre du Caribbean Law Institute. 

L'ordre du proces-verbal 

Quelques sujets discutes ont ete consideres un jour, ajournes et 
conclus un autre jour. Pour la convenance, les proces-verbaux sont mis 
ensemble comme s'ils n'avaient aucune ajournements et les sujets sont 
arranges en ordre alphabetique. 

L'ouverture 

La session a ete ouverte par Basil D. Stapleton comme president et 
Mel Hoyt comme secretaire. 

Horaire de seance 

Il a ete resolu que la section siege de 21h00 a 12h30 et de 14h00 a 17h00 
chaque jour avec des changements lorsque les circonstances meritent. 
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L'ordre de jour 

L'ordre du jour propose a ete considere et l'ordre de travail pour la 
semaine approuvee. 

Procedures administratives 

Les commissions federaux ont presente un rapport sur les procedures 
administratives. 

RESOLU que la question soit encore remise au comite de direction. 

Arbitrage 

Les commissions d'Ontario ont presente un rapport sur !'arbitrage. 

RESOLU 

1. Que le rapport sur !'arbitrage et la loi proposee modifiee avec commentaires 
scient re~us dans le proci:~s-verbal (voir appendice A, page 86); 

2. Que la loi rriodifiee soit adoptee par Ia Conference comme une Loi Uniforme et 
recommandee a etre statuer. 

Loi modifiant le statut des enjants 

(Voir 1989 nouvelles technologies de reproduction) 

Les commissions de Saskatchewan ont presente un rapport sur la: loi 
modifiant le statut des enfants. 

RESOLU 

1. Que les amendements proposes modifies avec commentaires, scient circules et 
que si les amendements avec commentaires ne sont pas desapprouves par deux 
juridictions ou plus le 30 novembre 1990 ou avant par avis a la secretaire 
executif, les amendements seront adoptes par la Conference comme amende
ments ala Loi Uniforme sur le statut des enfants et recommande a etre statuer. 

Notez : Canada et Manitoba ont abstenu 

Notez: Les amendements proposes modifies avec commentaires n'etaient pas 
disponibles a l'heure d'impression, le 30 novembre. Ils seront publies 
plus tard. 

Recours collectifs 

Les commissions d'Ontario ont presente un rapport sur les recours 
collectifs. · 

RESOLU que le comite de direction de la section soit dirige d'etablir un groupe de 
travail de base large qui incluera !'experience et !'expertise variees des juridictions et 
de nature pratique a faire un rapport dans une annee, non probablement dans la 
forme de legislation proposee mais au moins avec des propositions pour le fond de 
h~gislation proposee. 
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Loi sur lajuridiction et /'application de garde et acces 

Les commissionnaires du Saskatchewan ont presente un rapport sur 
I a Loi sur la juridiction et I' application de garde et acd~s 

RESOLU que Ia question soit referee a Ontario et Alberta pour redaction et 
presentation, et que si I' Acte avec commentaires n'est pas desapprouve par deux 
juridictions ou plus le 31 janvier 1991, ou avant par demande du·secretaire executif, 
I' Acte soit adopte par Ia Conference et recommande a etre statuer. 

Notez: L' Acte avec commentaires n' etait pas disponible a I 'heure d 'impression. II 
sera publie plus tard. 

Diffamation 

Un rapport sur Diffamation a ete presente par les comrnissionnaires 
du Saskatchewan. 

RESOLU 

1. Que la loi proposee avec commentaires soit re9u et imprime dans le prod:s
verbal; 

2. Q~e Ia loi proposee avec commentaires soit circule, et que si I' Acte avec com
mentaires n'est pas desapprouve par deux juridictions ou plus le 31 janvier 1991 
ou avant par demande du secretaire-executif, I' Acte soit adopte par Ia Con
ference et recommande a etre statuer. 

Notez: L' Acte comme etant une loi uniforme avec commentaires n'etait pas 
disponible a l'heure d'impression. II sera publie plus tard. . 

Loi sur Ia divulgation du coat du credit consommateur 

Les Commissions d' Alberta ont presente un rapport sur la Loi sur la 
divulgation du cout du credit consommateur. 

RESOLU que le rapport soit re9u et imprime dans le proces-verbal (voir Appendice 
C, page 153). 

RESOLU ENSUITE, sujet au caveat de page 2 du rapport; 

1. Que la section de Loi Uniforme commence Ia preparation et adoptions des 
provisions uniformes qui touchent a Ia divulgation du cout de credit pour des 
actes consommateurs; 

2. Que les provisions uniformes des lois soient compatibles avec les approches 
legislatives differentes (c'est-a-dire non-uniformes) touchantes d'autres ques
tions dans le domaine du credit consommateur; 

3. Que les provisions uniformes scient convenables pour incorporation dans Ia 
legislation pertinente federale et provinciale; 

4. Que Ia section «Loi U niforme» demande a au moins une juri diction de preparer 
pour consideration par Ia section a son assemblee aimuelle en 1991 un rapport 
exposant des questions de nature politique qui doivent eti:e adressees par Ia . 
section avant que les provisions uniformes puissent etre preparees; et 
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5. Que les provisions uniformes soient preparees par la section de redaction en 
accorde avec les politiques de Ia section de Loi Uniforme faites a l'assemblee 
annuelle en 1991. 

Expropriation 

Les commissionnaires de la Colombie-Britannique ont presente un 
rapport sur }'expropriation. · 

RESOLU 

1. Que Ia question ne soit pas plus consideree par la Conference; 

2. Que le rapport soit re<;u et imprime dans le proces-verbal (voir Appendice D, 
page 160); et 

3. Que le rapport soit confier pour Ia consideration de n'importe quel juridiction 
qui considere de nouvelle legislation sur !'expropriation. 

Loi sur les demandes en monnaie etrangere 

Les commissionnaires du Saskatchewan ont presente un rapport sur 
la Loi sur les demandes en monnaie etrangere et les amendements 
consequents a la Loi sur !'application reciproque des ordonnances 
alimentaires. 

RESOLU 

1. Que le rapport soit re<;u; 

2. Que la question soit referee ala prochaine reunion du comite federal/provin
cial/territorial des directeurs de !'application des ordonnances alimentaires, qui 
aura lieu en septembre 1990. Leur recommandations peuvent ensuite etre etu
dier par le comite federal/provincial/territorial sur le droit de la famille a leur 
prochaine reunion en octobre 1990. Les commissionnaires du Saskatchewan 
vont ensuite preparer une recommandation pour resolution de Ia question a etre 
presentee et si Ia recommandation pour resolution de la question n'est pas 
desapprouvee par deux juridiction ou plus le 30 novembre 1990 ou avant, par 
demande du secretaire-executif, les recommandations pour resolution de Ia 
question soient adoptees et recommandees par Ia Conference. 

Notez: A pres une discussion avec le comite federal/provincial/territorial des 
directeurs de 1' application des ordonnances alimentaires, il a ete decider 
de ne plus poursuivre cette question. 

Ordonnances inter-juridictionnelles les sur le bien-etr~ des. enjants 

En 1989, les commissionnaires du Saskatchewan ont souleve une 
objection ala Loi sur les ordonnances inter-juridictionnelles qui a ete 
approuvee par la Conference en 1988. 

Cette annee, les commissionnahes du Saskatchewan ont rapporte 
qu'a la lumiere de la reponse des directeurs du bien-etre des enfants, le 
comite federal/provincial/territorial sur le droit de la famille encore une 

45 



CONFERENCE SUR L'UNIFORMISATION DES LOIS AU CANADA 

fois n' a pas ete consulte sur cette question et le Saskatchewan retire son 
objection ala Loi Uniforme sur les ordonnances inter-provinciales du · 
bien-etre des enfants. 

Conference canadienne sur Ia rejorme des lois 

r; Assemblee de CRL du Canada a presente un rapport sur son 
sixieme assemblee generale. 

RESOLD que le rapport sur Ia sixieme Assemblee annuelle de CRL du Canada soit 
re~;u et imprime dans le proces-verbal (voir Appendice E, page 166). 

Droit prive international 

Le president du comite special sur le droit prive international a 
presente son rapport. II n'y avait pas d'action sur ce rapport a ce 
moment. 

Les commissionnaires federaux ont presente un rapport sur les ac
. tivites du Departement de Justice dans le domaine, du droit prive 
international. 

RESOLD que le rapport soit re~;u et imprime dans le proces-verbal (voir Appendice 
F, page 177). 

Protection de Ia vie privee: de/it 

Les commissionnaires du Saskatchewan ont presente un rapport sur 
. atteinte ala vie privee-delit. 

RESOLD 

1. Que la loi proposee modifiee et commentaires soient re~;ues efimprimees dans le 
proces-verbal; 

2. Que la loi proposee modifiee et commentaires soient circulees et que si « la loi et 
commentaires » n'est pas desapprouvee par deux juridictions ou plus le 31 
janvier 1991 ou avant, par demande du secretaire-executif, la loi soit adoptee par 
Ia Conference comme etant une loi uniforme recommanctee a etre statuer. 

Quebec 

Notez: La loi proposee modifiee avec commentaries n'etait pas disponible a 
l'heure d'impression. Elle sera publiee plus tard. 

La section du droit criminel a considere une resolution traitant !'ab
sence du Quebec cette annee, et a fait la resolution suivante: 

La section du droit criminel note Ia contribution valable dans le passe de Ia 
· province du Quebec ala Conference. L'association professionnelle et la congenialite 
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partageaient avec nos com~gues quebecois se manquent aux membres. On s'attend a 
la participation du Quebec dans les annees a venir. 

II a ete resolu par Ia concurrence de Ia section du droit criminel de la section de Loi 
Uniforme que cette resolution doit etre celle de Ia Conference entiere et non seule
ment des deux sections. 

Renouvellement du consensus pour !'harmonisation des lois au 
Canada 

Le president a presente le rapport sur renouvellemeni en le lisant une 
recommandation ala fois. 

Vente des biens 

Les commissionnaires du Saskatchewan ont presente un rapport sur 
la vente des biens. 

RESOLU 

1. Que le rapport sur la vente des biens (la.Joi modifiee non attachee) soit re~;u et 
imprime dans le proces-verbal (voir Appendice I, page 307); 

2. Que des amendements soient faits ala consolidation a feuilles-mobiles; 

3. Qu'une note de l'ectiteur suive le rapport qui expliquera que Ia Loi modifiee a ete 
deposee avec Ia secretaire-executif; et 

4. Que Ia Loi soit adoptee comme modifiee. 

Foui/le et saisie et Ia Charte des droits 

Les commissionnaires federaux ont presente un rapport sur la fouille 
et saisie et la Charte. 

RESOLU que Je rapport sur ce sujet soit re~;u et imprime dans le proces-verbal (voir 
Appendice j, page 313). 

Prive de decisions par substituts-loins medicaux 

Les commissionnaires d' Alberta ont presente un rapport sur la prise 
·de decisions par substituts. 

RESOLU 

1. Que le rapport soit re~;u et iinprime dans le proces-verbal (voir Appendice K, 
page 321); 

2. Que les commissionnaires d 'Alberta decide si cette region est convenable a 
l'action uniforme; et qu'ils reviennent l'an prochain avec une analyse. A ce 
temps, une decision sera prise pour incluer ~m non cette question a l'ordre. 
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Ajjaires,nouvelles 

Quelques slijets suggeres pour la consideration du comite de direc~ 
tions sorit: . 

l. Ptcu ve et temoignage de certains temoins. 

2 Developpement po1entiel de 1egles pour la condtiite des enquetes publiques
constitution et operation. 

3. loi t;Ut des document~ de titre negociables. 

Rapport du co mite de nomination 

M. le professeur Peter J. M. Lown a ete elu president de la sectio!1 de 
Loi Uniforme PQW 1990-9!. 

Levee de fa seance 

On a rendtl hommage au president Basil D. Stapleton, c.r., pour sa 
contribution au travail de la section. 

Attendu qu'il n'avah plus de matiere a considerer la seance a ete 
levee. 
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JOINT §E§§ION 0:~, 
l'HE UNIFORM LAW AND CRIMlNAL l"AW SECTHlN§ 

MINUTES 

Law of Contempt (Civil) 

A report on Civil Contempt was presented by Professor G. L. 
Bladon. 

A further report on Criminal Contempt was p~esented by Ed 
'Ibllefson. 

RESOLVED that the Executive be authorized to establish a wor}}ing group to 
pursue the matter of tefotm with respect to determining whethe1 there should be a 
recommendation fm uniformity of legislation respecting the Law of Contempt 

Provincial Offences Procedures Act 

A report on Provincial offences Procedures was presented by Arthur 
N. Stone, Q.C. and Howard F. Mo1ton, Q.C. 

RESOLVED 

1 that the report on Provincial offences Procedures be 1eceived and printed as 
amended in the Proceedings (see Appendix G, page 200); 

2. that the wo1 king committee be directed to continue its task referred to in the 
1989 Hisolution and to that end to ptepare a uniform draft Act with commenta
ties to be tabled next yeat. 

Renewing Consensus for Harmonization of Laws in Canada 

The President summarized amendments to the Renewal Report that 
had been approved during the week by both the Uniform Law Section 
and the Criminal Law Section. 

RESOLVED 

1 that the Renewal Report as amended by the Sections and app1oved by the 
Conference be adopted (see Appendix H, page 210); 

2. that the Executive Committee be autholized and directed to make the necessary 
arrtendments to the text as agteed and adopted by the Confetence; and 

3. that the Executive Committee be authl)rized and directed to take all steps 
necessary to implement the tepm t including contacting and advising the applO· 
pti(:lte jmisdktions and ensuring that the materials are translated into F1ench 
and also making the decision as to what of these materials will be reproduced in 
the Proceedings. 
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Trajjicldng in Children 

A report on 1rafficking jn Children was presented by the Saskatche.,. 
wan and Federal Commissioners. 

RESOLVED that the repm ton T1aHicking in Children be received and printed in 
the Proceedirigs (see Appendix L, page 324). · 

RESOLVED FURTHER 

that the issue of Ttafficking in Children be refetred to the f'ecicral-Piovincial
Tenitorial Family Law Committee with a I equest that they review the issue as to 
whether there is a gap in existing Canadian legislation respecting the "sale" of 
children which needs !o be addressed by federal' or p1 ovinciallegislative amend
ments; 

2 that the Federal-Provincial-Territotial Family Law Committee be requested to 
discuss their findings with the Executive Committee of the Uniform Law 
Conference by March, 1991. 
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• §E§§lON Rll~Ur·-.tlE DE LA §ECTKON DU DlROlt 
lJNlFORME ET LA SECTION DU DROIT CRIMINJEL 

PROC:ES-VERBAL 

Outrage a Ia cow· 

Uh rapport sur l'outrage dans le contexte du droit civil a etc presente 
par M. le professeur G. L. Bladon. 

Un rapport supplementaire sur }'outrage dans le contexte clu droit 
criminel a ete presente par Ed Tollefson. 

RESOI.,U que le.Comite-Bxecutif soH aut()tise d'etabHr un groupe de ttavail pour 
etudier Ia question des reformes et de determiner si une recommandation pour 
Legislation Unifo1me est necessai1e pom !oi conce111ant outrage ala cour. 

Loi sur Ia procedure de.~ infractions provinchlfes 

Un rapport sur la Loi sur la procedure a ete presente par Arthur N. 
Stone, c.r. et Howard F. Morton, c.r. · 

RESOLU 

I. Que le]:appottsur la pwceduredes infractions provinciales soit re<;u et imprime, 
com me modifie, dans le prod~s-verbal (voit Appendice 0, page 200); 

2 Que le Comite de Travail soit instJUit a continuer la tache decrite dans la 
resolution de 1989 afin de preparer une Loi Unifotme proposee avec commen
tailes qui seront discwes l'annee prochaine. 

Renouvellement de consensus pour !'harmonisation des lois au 
Canada 

Le president a resume les amendements au Rapport de renouvelle
ments qui ont ete approuve pendant la semaine par la Section du Droit 
U nifm·me et I a Section du Droit Criminel. 

RESOUJ 

1. Que le 1apport de renouvellements comme modifie pal les sections et appwuve 
par Ia Conference soit adopte {voir Appendice H, page 210}; 

2. Que le Comite-Executil soit autmise et insttuit a faile les amendements neces
saires au t\!Xl~ et adqpte par la Conference; et 

3. Que le Comite-Execut1f soit autorisc et dirige a suivre les etapes necessahcs pour 
assurer !'implementation de le rapport. Ceci inclus le fait de contacter et 
conseiller les jmidictions appwplies et en plus, d'assurer que le materiel soit 
t1aduis en fran<;:ais. l1 est aussi necessaite de decider quels materiels sewnt 
reptoduits. · 
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Trajic d'enjdnts 

Un rapport sur le Trafic d'Enfants a ete presente par les commissaires 
federal et Saskatchewan. 

RESOLU que le 1appori sur le trafic d'Enfants soit rec;u et imprime dans le proci~s
veJ bal (voir Appendic~ L, page 324). 

RESOLU ENSUlTE 

Que la question du twfic d 'enfants soit dhige ve1 s l~ ComM Federal· Pn.wincial
TeiTitolial sur Droit de Ia Fiunllle avec une demahde qu'il etudie ia question 
pour voh s'il y a un vide dans Ia Legislation Canadienne existante sm Ia «venie» 
d'enfants qui a besoin d'~tre adresse pat des amcnden1erits legislatives fecte1aux 
on provinciau:x; 

2. Que le Comite Federal-Pwvincial-Ten itorial sur le Droit de ~~~ Famille soit 
demande a discute leur conclusions avec les membres de !a Comite-Executif de 
Ia Conftlcnce sur !'harmonisation des lois avant mars 1991. 
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MINUTES 

Attendance 

Thirty-seven delegat.es attended the meetings of ihe Criminal Law 
Section of the Uniform Law Conference held ~t Saint John, New 
Brunswick, There were representatives from nine provinces and mie 
territory as well as the Federal Government. 

Opening 

Richard G. Mosley presided as Chairman and Michael E; N. Zigayer 
acted as Secretary for the Meetings of the Criminal Law 
Section. 

Report oj the Chairman 

The Criminal Law Section of the Uniform Law Conference addressed 
a large number of matters as it preceded through its deliberations in 
Saint John. The delegates considered a total of 42. Resolutions submit
ted by the provinces and the Federal government. Of these 29 were 
passed and 7 were defeated with 6 being withdrawn after sorne discus
sion. In addition to the Resolutions, there were a number of matters that 
were submitted for discussion by the Federal Government. Discussion 
Papers were submitted which dealt with the following topics: 

1) Sentencing - Directions for Reform 

2) Corrections and Conditional Release - Directions for 
Reform 

3) Remmmendations of the Federal-Provincial Working Group 
on Homicide 

4) Coi1suhation Documei1t on Section 25 of the Criminal Code
Use of Deadly Force by Police Officers 

In addition to the foregoing, Bill C-80, An Act to Amend the Crimi
nal Code anq Customs Tariff in Consequence thereof (the firearms bill) 
and the natttre of a possible legislative response to the decision of the 
Supreme Court of Canada in R. v. Duarte [(1990) 53 CCC (3d) 11 were 
examined. 

There were a number of joint sessions with the Uniform Law Section 
which examined areas oft he law which were of mutual interest including 
Contempt of Court, a U~1iform Regulatory Offences Procedure Act, 
and the issue of the Trafficking iri Children. · · 

Finally, in response to the Repoh, '' Renewilig Consensus 'for Harmo~ 
nization of Laws in Canada'', the Criminal Law Section of the Uniform 
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Law Conference discussed and participated in the process of renewal 
structure~ and procedure of the Conference as a whole. 

Closing 

There were two special resol'utions adopted by the Criminal Law 
Section of the Uniform Law Conference. The first, proposed by Ri
chard Peck of the Canadian Bat· Association, arose in the course of the 
discussion of the recently introduced fed~rallegislative initiative1 Biil C.:. 
80, An Act to Amend the Criminal Code and Customs Tariff in Conse-: 
que nee therea/amendh)g a number of the gun control provisions of the 
Code. The resolution read as follows: 

That the Criminal Law Section oft lie Uniform Law Confe1ence of 
Canada recommends that the Government of Canada delete the 
provisions in Bill C-80 which provide for the ''grandfathering" of 
converted f"!llly-;:tutomatic firearms. 

(CARRIED: 14-2-8) 

The absence of a Quebec delegation at their 1990 ri1eetings prompted 
the deleg&t~s to ;:tdopt vnanimously a secm1d special resolution which 
read: · · 

The Criminal Law Section noted the valuable contributions his
torically made to the Conference by the Province of Quebec. 

All members have missed the congenial professional association 
with colleagues from Quebec. 

We look forward to Quebec's participation in future years. 

Richard B. Hubley, Q.C. of Prince Edward Island was elected unani
mously as Chairman of the Criminal Law Section for the 1991 confer
ence to be held in Regina, Saskatchewan, Michael E. N. Zigayer will 
again serve as Se.cretary of the Section. 

RESOLUTiONS 

I-ALBERTA 

Item 1 

.AMENDMEr~rT 1'0 SECTION 4 OF THE CANADA EVlDENCE 
ACT 

(The original re~olution was withdrawti and replaced.) 

That there be added to section 4 of the Canada Evidence Act, the 
foil~wing: · · · · · · 
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(7) The spou~e of a person charged with murder or manslaughter 
is a competent witness for the prosecution without the consent 
of the person charged. 

Jtem2 

(CARRIED: 23~0-5 lmurder alonej) 
(CARRIED: 21··0-6 fmurder or manslaughter]) 

H.:U:T AND RUN (Il'AIL TO STOP Kf A SCENE OF ACCIDENT) 

That section 252(1) of the Criminal Code be amended to delete the 
words "and with intent to escape civil, or criminal liability", and to 
substitute: ~'who without lawftil excuse." 

It is further recommend~d that section 252(2) be repealed, as it would 
then become superfluous. 

(DEFEATED: 5-11-3) 

Item) 

AMENDMENT TO SECTION 343 OF THE CRTMfNA !__CODE 

That a qualification be appended to section 343 as follows: 

343(2) In any prosecution t1nd~r this section.; it is no ctefenc~ to the 
charge that the offence was committed by the husband or wife 
during cohabitation. 

(WITHDRAWN) 

Jtem4 

AMENDMENT TO SECTION 718(10) OF THE CRIMINAL 
CODE 

Elimination of section 718(10) from the Criminal Code. 

(DEFEATED: 7-13-4) 

Items 

AMENDMENT TO SJECT~ON 255(l)(c) O!i' THE CRIMINAL 
CODE 

That section 255(1) of the Criminal Code be amended to read: 

"Ev~ry one who commits ~n offence under section 253 or 254 is 
guilty of an indiCtable offen:ce or an offence punishable on sum
mary conviction and is liable, 

(a) whether the offc::nce. is prose~uted by indictment or punishable 
on summary conviction, to the following minimum punish
ment, namely, 
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{i) for a first offence, to a fine of not less than three hundred 
dollars, 

(ii) for a second offence, to imprisonment of riot less than fourteen 
days, and. 

{iii) for each subsequent offence, to imprisonment for not less than 
ninety days; 

(b) where the offence is prosecuted by indictment, to imprisonment for 
a term not exceeding five years; and 

(c) where the ()ffence is punishable on summary conviction, to a fine 
not exceeding $5000.00 or to~ term of imprisonment not exceeding 
two (2) years.'' 

(DEFEATED: 9-12-2) 

11-- BRITISH COLUMBIA 

Item 1 

RETURNING PERSONS WANTED OUT OF 
FROVlfNCE/TERRU'ORY 

That the Criminal Code amended to authorize the immediate return 
Of accused wanted on warrants out of the province/territory on the 
basis of 8. facshillle of the warrant satisfactory to a local justice. 

(CARRIED: 25-1-1) 

Jtem2 

RE"LIE:F .FROM SENTENCES PENDING APPEAL 

That the Criminal Code be amended to: 

a) authorize a single appeal judge to stay sente~1ces pendir1g ap
peal; 

b) allow relief against probation mders pending appeal; and 

c) permit a judicial interim release order to be substituted for all 
types of sentence pending appeal. 

(CARRlEO: UNAI...JIMOUS} 

ltem3 

INTERIM INVESTMENT OF SEIZE)) PROPERTY 

That the Criminal code be a1nended to authorize a judge to order the 
ipterirrl investment of property seized in crim.inai C<lSeS UpOn notice and 
an opportunity for hearing to interest~d partie~. . · 

(CARiUED: UNANJMOUS) 
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ltem4 

RF,NAMliNG THE CRIMES Ol!' .Ml§ClUEF 

Amend the Criminal Code to provide more suitable and distinctive 
names for the crimes in s.140 [public mischief] and s.430 [mischiefj. 

(CARRIED: UNANIMOUS) 

ItemS 

.FIXING TRiAL DATE§ AFTER PRELIMINARY HEARINGS 

That s. -548 of the Criminal Code be amended to authoiize fixing of a 
trial date at the time there is an order to stand trial at the end of a 
preliminary hearing. 

(CARRIED: 18-1-8) 

lll- MANITOBA 

Item 1 

CHAUGES A!USING FROM '!<"'AMILY VIOLENCE- ASSAUI~T 
CAUSING BODiiY HARM AND OTHER THREATS . 

These offences colild 1?~ made hybrid by amending the provisions to 
require the Crown to elect how it will be proceeding; summarily or by 
indictment. 

An alternative is to make the offences absolute jurisdiction offences, 
except where the fiat of the Attorney-General requires it or some such 
mechanism for serious cases which in the public interest require a trial in 
the Superior Courts. 

(CARRIED: 20-0-6) 

lV- NEW BRUNSWICK 

·Item 1 

AMEND §§.380) OW llJJ:!~ YOUNG OFFENDERS ACT 

It 1s recommended that s.38 of the. Young Offenders Aci be amended 
to extend the publication ban on identity until either the 30-day appeal 
period has expired or until the conclusion of appeal .proceedings where 
an application for review has been initiated under s.l6 of the Young 
Offenders Act. 

(CARRIED: 24-0-2) 

57 



UNIFORM t A\V CONFERENCE OF CANADA 

Item2 

AMEND §.175 Oft'[HJE CRIMINAL CODE 
(CAUS!NG llKSTURBANCE) 

That section l75 of the Criminal Code be ainended to make it clear 
that it is not necessary for conviction that a secondary disturbance or 
any kind of seconda1y activity should result. 

(I)EFEATED: 2-19-3) 

ltem3 

AMENDMENT TO §S.7370)(A) AND ss.738(4)(A) OF THE 
C'RIMINAL CODE (SENTENCiNG PROVISIONS). • 

a) That ss. 737(l)(a) of the Criminal Code be amended to provide that 
the Court, after imposing a sentence, may suspend the operation of 
that sentence and direct that the accused be released on the condi
tions prescribed in a probation order. 

b) That ss.738(4)(a) of the Criminal Cqde be amended to provide where 
a probation or~er was made pursuant.to ss.737(l)(a),.the Court may 
revoke, affi1·m or rnodify the sentence suspended. . . . 

(CARRIED AS AMENDED: 13 -5-5) 

Item 4 

AMENDMENT TO §§.9(2) OF THE CANADA EVIDENCE ACT 

That s.9(2) of the Canada Evidence Act be amenqed to refer to a prior 
statement recorded by any means; not just a statrement "in writing or 
reduced to writing''. 

(CARRIED AS AMENDED: 21-0·1) 

ltem5 

AMENDMENT TO §, l44(~a) OF THE CRiMiNAL CODE 

That the maximum penalty for the offence of prism] break in s.144(a) 
of th~ Criminal (;ode be increased to at least 14 year~ imprisonment to 
recognize the sedolJsi:less o{the orrence in exceptional circumstahc;es. 

(WITHDRAWN AND REPLACED Vvl'f}f THE FOLLOWING) 
. . . . 

1. That the'maximum penalty for theoffenceofprison break in s.144(a) 
be reduced to 5 years imprisonment. 
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2. Everyone who commits an offence under this section, where the 
break or escape, or any attempt to do so is ac,companied, by the use or 
possession of firearms or explosives, is liable to imprisonment for 
life. 

(CARRIED: 24-0-1) 

V- ONTARIO 

Item 1 

liMPRl§ONMENT :FOR DEFAULT IN PAYMENT OF VICTll.M 
FHNE SURCHARGE CRIMINAL C(UJE, SECTiON 77.7 .9 

That the Criminal Code be amended to provide an express power to 
impose a consecutive term of imprisonment in default of payment of the 
victim fine surcharge. 

liem2 

(DEFEATEL1: 7-14-511--i REGULAR VOTE) 
(CARRIED: 17-12-2 IN JURISDICTIONAL VOTE) 

That the Criminal Code be amended to provide that, upon motion by 
the prosecutor, defence or of its own motion, the Court may order, a b~m 
on the publication of the identity of the jurors where such an order is 
ex.pedient to ~he due administration of justice. 

(CARRIED 20-2-5) 

That the Criminal Code be amended to provide a mandatory ban on 
th~ publication of the identity of jurors h1 all cases.· 

(CARRIED 16-5-6) 

ltem3 

PU:BJLICA'HON BANS ON UJ.n;:NT~TY OlF COMPl,AINANTS 
AND WKTNESSE§ CRiMINAL CODE, SECTION 486(3) 

That section 486(3) be amended to encompass all offences related to 
an enumerated offence preferred in a single indictrrjent. 

• (CARRIED: 24-1·1) 
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Ttem 4 

COMPJLAl.N ANT TES.TiFYANG BEHIND SCREEN 
CRIMINAL CODE~ SECTION 486(2. 0 
Broaden the terms of section 486(2.1) to: 

1) inc1ud~ physical assaults and other such related offences, eg. 
kidnapping. 

(DEFEATED: 9-12-5) 

2) apply 10 any witnesses who are children and not just the C-om
plainant. 

(CARRIED: 15"'5-7) 

ltem5 

DRI.NM;!J'jt;;:nR.lVlNG ,. DEMAND l•'OR BWOD SAMPLES 
CRIMINAL CODl!.~ SECTION 254(3) 

That section 254(3) be amended in such a way so as to permit any 
police officer to make a d,emaJ1d for a blood sample even though he may 
not be the investigating police officer who had the reasonable and 
pwbable grounds vvithin the two hour limitation period. 

(CARRIED AS AMENDED: 27-0-3) 

ltem 6 

~MPAHlE:O lllUVERS ENTERING CANADA/ AUTlH)IUTY O:F 
CUSTOMS O:F.IFICER§ 

That the Criminal Code or othe1· appropriate Federal legislation b~ 
amended to confer the powers of a peace officer in relation to drinking/ • 
driving offences on customs and excise officers. 

(WITHDRAWN AND REPLACEp WlTH THE FOLLOWING) 

That the Customs Act he amended to give Customs Officers the 
power to detain persons suspected of committing the offence of drink
ing and driving pending the anival of a police officer. 

(CARRIED: 17-6-3) 
item 7 

JU.OICIALAUTHOIUZATION OF INTERCE!~~HON O:F 
:r1uvAi'E (~oMMuN-xcxtioNs WHERE o]\IJ!~ PAR1~v 
CON§EN'f§ TO THE H~TERCEPTH)N SEC:HON 186(1) 
CRlMINAi COD!} 

Amend Part Vl of the Criminal (;ode to specifically provide fo1 a 
judicial authorization to intercept private communications where the 
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authorities have the consent of one of the parties to the private com· 
rrnmication. 

(CARRIED: UNANIMOUS) 
Jtem8 

STAY PENDiNG APPEAL OF OJRDER OF MANDATORY 
ORDER OF DRIVING PROHlRITKON 
§lECTlON 261, CRIMINAL CODE 

Amend section 680 to provide for an application to the Chief Justice 
to have a panel of the court review any order made under this section. 

(CARRIED: 24-0-1) 

Jtem9 

STAY OF TERMS OF .ft"»RORATlON ORDER PENDING 
APP]j~AI, SECTION 683(5) CRIMINAL CODE 

Amend section 683(5) to specifically provide ·that the Court of Ap
peal has the jurisdittiOJi to suspend the terms of a probation order 
pendin~ appeal. 

(WITHDRAWN) 

VI- SASI<ATCHE~4N 

Item l 

DEiru~UTiON OF BODILY HARM IN THE CRIMiNAL CODE 

Repeal sub-section 267(2) and place the identical definition of 
('bodily harm'' in section 2 of the Criminal Code so that the definition 
will apply wherever the term ''bodiiy harm,' appears. 

(CARRIED: 24-0-1) 

Item 2 

LENGTli/ AVAJLARILiTY O:F PROBATION ORDERS 

That the Federal Department of Justice immediately commence a 
study regarding the need for long-term follOW'-UP of sexual offenders to 
determine if a change should be made to the limitations on th~ length of 
and avaiiability of probatiot} orciers for sent'enc~q !3exual offenders. 

(CARRIED: 16-0~11) 
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Item 3 

SECT~ON 108 ClUMJNA L CODE- CONTEMPT BY A 
'"'ITN.ES§ WHO :FAIL§ to ATTEND/REMAIN IN 
ATTENOANCE 

1, That section 708(1) be amended to remove the \'\lords His guilty 
of contempt of court'' and replace them by the words 'Gis guilty 
of an offence punishable upon summary conviction''. 

2. That sub--section (2) be repealed so th<M the nounal penalties 
provided for summary conviction offenc~s in section 787 of the 
Cdminal Code (fine not greater than $2,000 dollars or impris
onment for 6 mmiths or both) will apply. 

(CARRIED: 18-6-3) 

ltem4 

JOINDER O:F TRIALS AND APPEA"L§ 

That the feqer;1.l govc;rnme.nt be urged to implement the proposals 
noted above and in addition to address the problem of absolute jurisdic~ 
tion offences in order that multiple trials will be avo1ded whenever 
possible and to ensure that when a sirigle trial has occurred the matters 
continue to be joined for the purposes of an appeal. 

(CARRIED: UNANIMOUS) 
ItemS 

That an offence similar to gross indecency be re-enacted.but that the 
con~ent of the Attorney General be required before a prosecution may 
comn1ence. In order to avoid problem~ which were created by the old 
terminology of the offence relating to gross indecency "with" another 
person, the new provision should refer to "with or in the presence of" 
another person. 

(DEFEATED AS AMENDED: 4-17-6) 

ltem6 

PROOFO,FAGE 

That section 57 of the Young offenders Act and section 658 of the · 
Crt~iinal Code be consolidated so that the same ruies apply to both 
Criminal Code anci Young Offenders Aqt proceedings. · 

(CARRIED: UNANIMOUS) 
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VII-CANADA 

Item 1 

DELA.Y OlF NOTllF~CATION Sl!:CTUON 195(2) AND (3), 196(2) 

Amend the sections to make it clear that an ongoing investigation into 
activities that constitute a threat to the security of Canada is another 
separate and sufficient reason to delay the notification required by 
subsection 196(1) and extend the maximum time for a delay of notifica
tion to three (3) years or such other greater time as may be fixed by the 
Court. 

(WITHDRAWN AND REPLACED WITH THE FOLLOWING) 

That s. 196(3) of the Criminal Code be amended to permit a delay in 
notification, ih accordance with the provisions of that section, where 
the CSIS is conducting an investigation into activities that constitute a 
threat to the security of Canada. 

(CARRIED: 21-1-2) 

Item2 

lNFORMAT~ONv§!-IARING 
. . 

That the CrimJnai Code be amended to require the following: 

''Where a person is sentenced to serve a term of imprisonment that is 
required to be se1 ved in a penitentiary, the com t that sentenced the 
person shall order that a copy of the reasons for sentence, and any 
relevant reports considered by the court during the trial or sentencing be 
forwarded to the appropriate correctional authority.'' 

(WITHDRAWN) 

Jten1 j 

SEN'".fENtES FOR ESCAPE 

Repeal the portion of subsection 149(1) dealing with the manner in 
which the sentence for escape is to be served and repeal all of subsection 
149(2). This will allow judges to rlil'ect the manner in which escape 
sentences are to be served in relation to any other sentences previously 
imposed. Maintain the discretionary provision to direct that a judge 
may order a sentence of.Jess than 2 years fOJ. escape to be served in a 
penitentiary and the definition of escape found in subsection 149(3). · 

(CARRIED: 25-0~1) 
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IterYJ 4 

ADMINISTERING :R!'OREIGN SENTENCES 

Add Transfer of Offenders Act to the othet legislative provisions 
mentioned in secti<.)n 26 of the Parole Act. · · 

(WITHDRAWN) 

ItemS 

EX:TRAIHTION OF' lNCARCE:RATKO O:R!':FENDER§ 

Add a section to the Extradition Act which clearly specifics the 
impact of extraditing an incarcerated offender on the sentence that is 
being served.lt is recornn'1i:mded that the section direct that the sentence 
will cotltinue.to run until its expiry anclif the offender returns to Canada 
plior to the expiration of the sentence, he/she will be arrested and 
required to serve any remaining portion. 

(WITHDRAWN) 

Item 6 

lOENTIFICATlfON OF CRIMlNAJ_,§ ACT 
(footpdnts and p~bn gn·ints) 

An Order in Council be. obtain eel which will include the authority to 
take fingerprints, palnipriilts and footprints under the Identificcttion oj 
Criminals Act. 

(WITHDRAWN) 

Item 7 

CERTifiCATE OF ANALYSiS FOR W!RJEARMS 

Sectioi1 l 15 of the Criminal Code be expanded to provide for designa
tion of fireat ms analysts and certificates of analysis for firearms so that 
a certificate of analysis could be submitted in cotirt in lieu. of a court 
appearance by the firearms analysts. 

(CARRIED: 22-0-1) 
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p ROCES-VERBAL 

Presences 

Au total~ H y avait trente· sept deh!gues a la reunion de la section de 
droit penal de la Conference sur l'uniformisation des lois tenue a Saint
Jean, Nouveau-Brunswick. Des representants de neuf gonvernements 
provinciaux, d'un territoire et du gouvernem'e11t federal etaient pre
sents. 

Quve1ture 

Monsieur Richaid G. Mosley a preside la reunion al01s que Monsiem 
Michael E.N. Zigayer a agi a titre de secretaire. 

Rapport du president 

La section de droit penal de la Conference sur l'unifonnisation des 
lois a examine b0n nombre de q11estions tout au long de ses delibera
·tions. 'un total de42 resolutions ont ete soumises par les gouvernernents 
provinciaux et federaL De ces 42 resolutions, 29 fluent adoptees, 7 
rejet6es et 6 retirees suite aux discussions. Aces Iesolutions s'ajoute un 
certain nombre de questions soulevees par le~ouvernement federal pour 
fins de discussion. Le~ resultats des travaux portant sur les sujets 
suivants y furent deposes: 

1) La dete.nninaiion de la peine- Vers une reforme. 

2) Les affaires em rectionnelles et la mise en liberte so us condition 
- Vers nne r~forine. 

3) Recommandations du groupe de travail Federal- Provincial sur 
1 )homicide. 

4) Document de consultation sur P3.rticle 25 du Code criminel, 
ernploi de Ia force meurtriere par des policiers. 

On y examina egalement.le pro jet de loi C;-80, Loi modljiant le Code 
criminel <;t lf! Tqrij des dourmes en consequence (projet de loi sur len 
arme~dt feU) ainsi que fa nature· possible cl'une eve11tuelJ.e repOJ).SC ala 
decision de la Ccnir supreme du Canada dans la cause de R. v. Duarte 
[(1990) 53 C('C (3d) lJ. 

n y eut un certain nornbre de reunions conjointes avec la section de 
1' nniforrnisation des lois poriant. sur des questions d.'ii1teret commun 
tells Poutiage au tribunal, la redaction d'une loi uniforme relative ala 
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procedure applicable aux infractions provincia1es; et le trafic d'enfants. 

Finalement, la section de droit penal de la,Conference sur l'uniformi
sation des lois a participe a des discussions portant sur le rapport 
intitule <<Renouvellement du consensus sur !'harmonisation des lois au 
Canada>> et sur le renouvellement de la structure et de la procedure de la 
Conference dans son ensemble. 

Conclusion 

Deux resolutions speciales ont ete adoptees par la section de droit 
penal de la Confe1ence sur l'unif01misation des lois. La premiere; 
proposee par Monsieur Richatd Peck de 1' Association du bat reau can a.,. 
dien, fut soulevee au cours des discussions portant sur le projet de loi 
C-80, Loi modifiant !e Code criminel et le Ttu:if douanier en conse
quence, qui amende nombre de dispositions ciu Code criminel en ma-
tiere de contrOle des armes a feu. La resolution se lit com me suit: 

Que la Section de droit criminel de la Conference sur l'uniformi
s~tion des lois au Canada recommande au gouvernement cana
dien de su.pprimer les dispositions d'excej)tion du projet de loi 
C-80 a Fegard ·des armes a feu eritiei:em~nt automati.ques 
modifiees. 

(ADOPTEE: 1'4-2-8) 

l.Jabsence de la delegation quebecoise aux reunions de 1990 a amem~ 
les delegues 3. adopter unanimement une deuxieme resolution speciale 
qui se lit comme suit: 

La Section de droit crirninel tierit ~~ soulignet l'apport precieux 
qu'a traditionnellement apporte le Quebec ala Conference. 

Les delegues regrette1it de n'avoir pu profiter c-ette annee des 
excellentes relatimi.s professiomidles qu'ils ont enttetenues avec 
leurs cql1egues du Quebec. 

Ils esperent que le Quebec sera de nouveau pa1 mi eux lors des 
prochaines conferences. 

rvfm1sieut Richard B. Hubley, Cj.C. de l'ile du Prince-Edouard a 
un3.nimernent ete elu au poste de president de la rel.nl.ion de la Sertioi1 de 
droit penal de 1991 qui cioit se tenir a Regina en Saska,t~hewan. Mon
sieur Michael E. N. Zigayer agira encore a titre de secretaire pour cette 
prochaine reunion. 
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RESOLUTIONS 

I-ALBERTA 

Item 1 

SECTlONDU DROIT PEI\IAL 

MODlFICATlON DE II AK.HCLE 4 DE ·r.,A LOI SUR LA 
PREUVE AU CANADA 
(la resolution originale jut retil'te et remplacee pal' ce qui suit) 

Que soit ajoute a I; article 4 deJa Loi sur fa preuve au Canada le 
paragraphe suivant: 

«(7) Le ~onjoint d'une personne accrisee de mcuitre ou d'horrikide 
involontaire est un temoin habile a temoigner et conttaignable pour le 
poursuivant sans le consentement de la personne accusee.» 

Item 2 

(ADOPTEE 23-0-5 [MEURTRE SEULEMENTJ) 
(Al)OPTEE 21-0-6 [MEURTRE OU HOMICIDE 

INVOLONTAIRE]) 

])ltJLIT DE l.~urn~: (DE:FAUT JlY ARRETER WRS 
D'UN ACCIDENT) 

Que le paragraphe 252(1) du Code criminel soit modifie de maniere a 
n~mplacer les mots «dans l'int~ntion d'echapper a toute responsabilite 
civile ou criminelle» par les mots «sans excuse legitime». 

II est en outre recom1llande cFabroget le paragraphe 252(2) qui de
vicndrait alors inutile. 

(REJETEE 5-11-3) 

Item 3 

MODIFICATION DE 1U ARTICLE 343 DUCODE CRIMINE"t 

Qu'une precision soh ajoutee Particle 343 de la facori suivante: 

«343(2) Dans toute poursuite intentee en vertu du present article, i1 
n'importe pas que }'infraction alt ete comm.ise par le conjoint durant Ja 
cohabitation.»· 

(RETIREE) 

Item4 

MODi:FICATION DU PARAGRAPHE 718(10) Dti CODE 
G'RIMINEL 

Que soit abroge le paragraphe 718(10) du Code criminel. 

(REJETEE 7-13-4) 
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ItemS 

MODIFICATION DE U.AL!NEA 255(1)c) OU CODE CRlMJNEL 

Que le paragraphe 255(1) clu Code criminel soit modifie de la fa~oti 
suivante: 

~<Quiconque commet une infraction prevue a l'artide 253 on 254 est 
coupable d~une infraction punissable sur declaration de culpabi1ite par 
procedure sommaire ou par mise en accusation et est passible: 

a) que !'infraction so it poursuivie par mise en accusation ou par proce" 
dure sommaire, des peines mini males suivantes: 

(i) pour la premiere infraction, une amende minimale de lrois cents 
dollars, 

(ii) pour la seconde infraction, un emprisonnement minimal de 
quatorze jours; 

(iii) pour.chaque infraction subsequente, un emprisonnement mini
mal de quatre-vingt-dix jours; 

(b) si !'infraction est poursuivie par mise en accusation, d'un empri
sonnement maximal de cinq ans; 

(c) si 1' infraction est poursuivie par procedm e sommaire, d'une amende 
ne depassant pas 5 000 $ ou d'un emprisoi1nement maximal de deux 
ans.» 

(REJETEE 9-12-2) 

ll- COLOMBIE-BRITANNJQUE 

rtem 1 

RENVOI DES PERSONNES RECHERClf-H!:ES DANS UNJB~ 
AUTRE PROVINe~: OU UN AUTRI~ TERRliTOIRE: 

Modifier le Code criminel afin cFautoriser le renvoi sans delai d'un 
prevenu recherche aux tennes d'un mandat ernanant de l'exteri~ur de la 
province ou du tetritoire ou i1 a ete arrete, sur la ioi d'un fac-siinile de ce 
mai1datjuge satisfaisant p'ar un juge de paix'du ressort cPar!·estation; 

(ADOPTE.E 25-l-1) 

Item2 

SUSPEN$U)N DE U~-:XECU'I.'~OY'·~ DES ,PEINE§ P,EN[)ANT 
UN APPEL 

Modifier la Code crimim;l poq.r: 
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a) autoriser un juge d'appel seul a suspendre }'execution des peines 
pendant l'appel; 

b) permettre de suspendre l'execution des ordomiances de probation 
· penc1ant l'appel; 

c) permettre de substituer une ordonnance de mise eo Hbei·te pt'ovjsoire 
. par voie judiciaire a tousles auties typ~s cie pein~s pendant Fappel. 

(ADOPTEE A L:UNANJMITE) 

ltem3 

P'LACEMENT TEMPORAIRE DE§ BiEN§ §AI§KS 

Modifier le Code crimine/ afin d'autoriser le juge a ordonner le 
placement temporaire de biens saisis dans le cours d'affaires penales 
a pres avoir avise les parties interessees et leur avo!r accorde 1' occasion 
de se faire entendre. 

(ADOPTEE A l:UNANIMITE) 

ltem4 

R.El1lES!GNATION DE§ CRIME§ DE MEFAIT 

Modifier le Code criminel, afin de designe1 par des termes plus 
appropries et distinctifs, les crimes prevus a I' article 140 [mefait public] 
et a 1' article 430 r mefait]. . 

(ADOPTEE A I;UNANIMITB) 

Item 5 

DETERMJNATION DE LA DATE DU PRO(?JE§ APRE§ 
1L' ENQUETE PRE1LIMINAIRE 

Modifier l'ariicle 548 du Code criminelpour perrnettre que la date du 
proci'::s soit fixee au tenne de l'enquete preliminaire, lorsqu'il y a 1envoi 
a proees. 

(ADOPTEE 18-1-8) 

fll - LE lVlANITOBA 

!tern 1 

ACCUSATION§ PORTEE§ DANS J_,l!~§ CAS DE VIO:iLENCE 
FAMTLlAILE.,., lN:FljJCT!ON DE: LESIONS CORPORELLES JET 
ll:~ROFEUATION DlL MENACES 

II est recorhmahde que le Codecriminel soit modifie de fa<;on a 
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prevoir que ces infractions sont des infractions mixtes et que 
decision de proceder par voie de mise en accusation ou par proce
dure sommairear)partie.nt ala Couronne. 

Une autre solution consisterait a prevoir qu'il s'agit d~une 
tiou qe juridiction absolue, sauf dans les cas ou le procureur 
geJ'leral oti l'inter~t public a :cause de la gravite d'une affair6 

' don nee exigent que le prod~s soit tenu devant nne cour superieure. 

(ADOPTEE 20-0-6) 

IV- NOUVE'AU-BRUNSWJCK 

Item 1 

MODIFICATH)N AU PARAGD.lP ... PHE 33(1) DElLA LOJ SURLES 
Jl~UNES CONTREVENANTS 

Il est ~ecommande que rarticle 38 de la Loi sur les jeunes contreve:
nants soit modifie pour etendre !'interdiction de publication d'identite 
de l'accuse jusqu'a I' expiration du d~lai d'appel de 30 jours ou jusqu'a · 
la fin des procedures d'appel, s'il y a eu une demande d'appel con- • 
formement a l' artide 16 de la I~oi sudes jeunes contrevenants. 

(ADOPTEE 24-0-2) 

Item 2 

MODICFICATliON A 1l.J ART1!.CL.E 175 DU CODE CRIMJNEL 
(Tl~OURLER LA PAlX) 

Qu~ l'article 175 du Code criminel soit modifie pour y indiquer • · 
clairement que, pour etablir .la culpabilite, il n' es~ pas necessaire de 
demoiltler que' l'action reprochee a de plus trouble Ja paix ou a euun 
resultat secondaire. 

ltem3 

Y~OUtFICKJl.'ION AUX A.LINEAS 73"/0)a) El' "138(4)a) DU 
co vi cRirvHNiiL (DI§Posr.inoNs co-NcERNANT :LA 
DETERiv.in~ATU)N HE LA PEINE) 

a) Que l'alinca 737(1)a) du Code crirninel soit modifie pour prevail 
qu'apres avoir inflig~ une peine, le tribunal peut en suspendre I' ap
plication et ordor'mer que J'.a~cuse soit remis en liberte ,selon les 
U10daliteS prescritGS a !'ordonnance de prob~tiQIL 

b) Que l'alinea 738(4)a) du Code criminel soit modifi¢. pour prevoir 
que, lorsqu'il y a eu une ordonnance de probation conformement a 
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l'alinea 737(1)a), Je tribunal peut annuler la suspension de la peine a 
laquelle est rattachee l'on;lonnance de prol;l~tion .. 

{ADOPTEE TEL QUE MODIFIEE 13~5-5) 

Jtern 4 
. . 

MODIFICATION AU PARAGRAPH.E 9(2) DE'LA LOI SUR LA 
Pl?.EUVE AU CANADA 

Que le paragraphe 9(2) de laLois1p· !a preuve au Canada so it modi fie 
pour s'appliquer a toutes les declarations anterieures recueillies de 
quelqne maniere que ce soit, non pas seulernent a une declaration «par 
ecrit, ou qui a ete prise par ecrit». 

(ADOPTEE TEL QUE MODIFIEE 23~0-1). 

ItemS 

MOIDlllFlCATICfN A IJAlJNEA 144(a) DU CODE CRIMJNEL 

La peine niaxima1e applic;!;l.ble a !'infraction debris de prison figurant 
a l'alinea 144(a) du Code' crimirtel devrait etre portee a au moins 
quatorze ans d'empdsonnement, de maniere a reconna1tre Ia gnivite de 
!'infraction dans des,circonstances exceptionnelles. 

(RETIREE ET REMPLACEE PAR LES SUIVANTES) 

1 . Qi.1e la peine maxirrtale de 1, infraction debris de prison figlirant 
'a l'article 144(a) du Code crinzinel soit reduite a 5 ans d~empri
sonnement. 

2. Quiconque commet ou tente de commett re une infraction en 
vertue cie cette dispo~ition ou le bris 01.1 Peyasjon sont accom
pagn~s de l't1iilis;:ltion ou possession d'armes a feu ou: explo
sives est passible d\m emprisonment a perpetuite. 

V- Ontario 

Jtem 1 

(ADOPTEE 24-0-1) 

EMPRlSONNEM~N'Jr POUR DE'[;J.~lJT U.E PAIEMENT DE LA 
§URAMENDE COMP~~NSATOIRE (ARTICLE 727.9 Dll 
CODE CRlMINEL) 

Il est recommande que h~ Code criminel soit modifie de fa<;on a 
conferer expressement le po~voir d'ordonner qu'une peine d'empri
sonnement pour defaut de paiement d\ine suramende compensatoire 
soit purgee apres toute autre peine. · 

(REJETBE 7-14-5 PAR VOTE REGULIER) 
(ADOPTEE 17-12-2 PAR VOTE JURISDICTIONELLE)· 
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Item2 

PlJBl1CATION DE IJlDENTiTE DES .HJPJtS 

11 est recommcmde que le Code cri1ninel solt modi fie de fac;on que le 
tribunal puisse, sur requete presentee par 1e pour,suivant ou la defense 
ou de sa prop1e initiative~ rendre..une orc:J.oJmance interdisant la publica~ 
tion de l'identite des jures dans les cas ou la bonne administration de la 
justice exige que pareille ordonnance soH rendue. 

(ADOPTE:E 20-2-5) 

Il est recon1mande que le Code crilrtinel so it modi fie' de fac;oi1 a 
prevoir !'interdiction de la publication de l'identite des jures dans tous 
les cas. 

(ADOPTEE 16-5-6) 

!tend 

O~D.ONN;\NCES INTERDISANT ~A PUBLICATiON DE 
IJUlENTITE DES Pl,AIGNANTS ET DES 'fEMOif•JS . . . . . . . . . . . . . . . . 

(l?ARAGRAPHE 486(3) DU CODE CRliVilNEL) 

Tl est recommande que 1e paragraphe 486{3) soit inodifie de fa9on a 
s'appliquer a jOJ.:!.tes le~ infractions mentionnees dans l'acte cFaccusa.
tion presente pai· le procureur genhal relativement a l'une des infrac
tions visees par ce paragraphe. 

{ADOPTEE 2A-1-1) 

ltem4 

PLAIGNANT QUI TEMOIGNE DERJilERE Ur~ ECRAN 
(.PARAGRAPHE 486(2.1) DU CODE CRJMJNEL) 

. . . 

ll est recommande d1etendre J.a portee du paragraphe 486(2.1) de 
fa<;:on qu'il s'applique: 

(1) aux mauvais traiiements corporels et aux infractions con~ 
nexes, par ex. l'enlevement; 

(REJETEE 9-12.,5) 

(2) a tous les temoins qui sont des enfants et pas seulement au 
plaignant. 
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ItemS 

CONDUITKAVEC FACULTES AF]i'AIRLUtS- DEMANDE DE 
FOURNIR DE§ ECHANTli.LLON§ DE SANG . 
(?ARAGRAPHE 254(3) DU CODE CRlMINEL) 

n est i:'ecomrnande de modifier le paragraphe 254(3) de fac;:on a 
permettre a un policier autre que celui charg~ de l'enquele qui av<:~.it des 
motifs !·aisonnables et probables de le faire de som:tner une personne de 
fournir rtn echantillon de sang dans le de1a1 de d~UX h~ures preVtl par la 
loi. 

(MODIFTEE ET ADOPTEE 27-0-3) 

Jt~m 6 
CONDlJCTElJR.§ AUX ful\CULTES A.Flij\IGLIES QUI 
ENTRENT AU CANADA 

I1 est recommande que le Code criminel ou les autres lois federales 
applicables scient modifiees de fac;:on a donner aux agents des douanes 
h~s pouvoirs des agents de la paix en ce qui concerne les infractions de 
conduite avec facu1Les affaiblies. 

(RESOLUTION RETIREE ET REMPLACES PAR LA SUIVANTE) 

Que la Loi sur les douanes soit modifiee de fac;on a petmettte aux 
agents de douanes de detenir les personrtes soupsonnees d' avoir comrnit 
}'infraction de conduite affaiblie en attendant 1' arrivee d' un policier. 

(ADOPTEE 17-6-3) 
Item 7 

AUTORISATKON JUDCiAlRE EN MATaERE 
D'U•ITERCEPT!ON DES CO~MUNICATJONS PRIVEES A,.V~C 
l.JE CONSENTEMtNT D'UNE PAUifiE PA~AGRAPHE 1360) 
DU CODE CRll\11NEL . . . 

II est recomrnande de modifier la Partie VI dh Code crlminei de fa~;on 
a ptevoir expt~ssement l'autorisiHi6I1 d'{nl. t dbunal pour i.ntercepier des 
communications pri,)ees 1orsque ies zuitofites ont obtenu le consente
ment <;le l'u11e des parties aces comniunications privees. 

(ADOPTEE A VUNANIMlTEE) 

item 8. 

E!~'.FET DEL' API11EL SUR L'ORDONI~ANCE 
D'iNTERDICTION OBLIGA'l'OI!{E Altl'liCLE 261· 
DU CODE CR1!v11NE~ 

I1 est recommande· de modifier I' artiCle 261 de fa¢on a remplacer les 
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mots «le tribunal» par l'expression «Un juge du tribunal» et de modifier 
l' article 680 pour permettre de d~m~nder a~1 j'qge en chef d' ordonner la 
revision ci'une ordonnartce 1·endl.ie en vertu de cet articl.e. 

(ADOPTEE 24~0-1) 

Item9 

§U§P~NSiQN DE !JEXECU'f!ON l)ES COND!T!ON§ D'UNE 
ORDONNANCE DE PRORATION EN ATTENDANT lL' APPEL 
f>ARAGRAPHE 6S3(5) DU CODE CRJMJNE~L 
ll est recommande de modifier le paragraphe 683(5) de fa9on a 

prevoir expressement que la cour d~appel ala competence voulue pour 
suspendre l'execution d'une condition prevue dans une ordonnance de 
probation en attendant F appel. 

VI- SA SKATCliETlVAN 

Item 1 

(RETIREE) • 

DEl.f~NITION DE LESIONS CORPORELLE8 DANS 
"LE CODE CRlMlNEL 

II est recommand~ d'abroger le paragraphe 267(2) et de reproduire la 
meme definition 4e <<lesions corporelles>> a l' article 2 du Code criminel 
de fa<;on qil'elle s'applique a toutes les dispositions ou cette expression 
est employee. 

(ADOPTEE 24~0-1) 

Jtem2 

DlHlliE DES ORDONNANCE§ DE PE-OBATJON ~T 
c·or~ni'iioN"s N-'Et~~ssAiRES Au PRO NONCE DE CELLE§ncx 

I1 est recommand_e que .le ministere federal de la Justice prenne 
immediatem~nt les mesures qui s'hnposent en vue de donner suite a la 
l'ecommandation forinulee par la Colombie-Bi:"itminique en 198(). 

: . . . . . . . . . . 

(ADOPTEE 16-0-11) 

ltem3 

ARTICtE 708 DU CODE CR!MINEL- OUTRAGE COMMlS 
PARLE, TEMOIN QUl.OMET D.'ETRE PRESENT 
ou DE DEMEU~ER.PRESENT' . . . . 

1. I1 est recommande que le paragraphe 708(1) soit modifie par 
suppression des mots «est c()upable d~outra~e au tribunal» et 
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leur remplacement pat les mots «est coupable d 'urie infraction 
punissabJe par proc~dure somma,ire». 

2. 11 est en outr'e recomtnande que le paragraphe (2) so it abroge de 
fa<;on que les peines applicables ~oient celles que prevoit Parti
Cle 787 du Code crihiineia Pegai·d des infractions pm1issables 
par procedure sommaire (une anwnde maxirhale'de deux mille 
dollars e.t un empr~sonnement rnaxilnal de six Ihois ou Fune de 
ces peines). 

Item 4 

JONCT!OI'4DE PROCES :Et D9 APPEtS 

Il est recommande que le gouvernement federal soit encourage a 
donner suite aux recommandations susrnentionnees et a. a border le 
probleme des infractions de competence absolue de fa<;on ace que l'on 
puisse le plus souvent possible eviter les proce~s multiples et assurer la 
jonction d' appels dans 1es cas ou les questions portees en appel oi1t ete 
tranchees dans le cadre d'un seul proci:~s. 

(ADOPTEE A L:lJNANlMITE} 

ItemS 

GRO§§IERE KNDECtNCE 

I1 est. recommande, que Pin fraction de grossiere indecence figure a 
nouveau dans le Code criminel mais qu~ le consentement du procureur 
general soit exige avant d'engager des poursuites. Afin de regler le 
probHmw souleve par le libelle des anCiennes dispositions, il est recom
mande que le mot <<avec» soit remplace par 1es mots «avec ou devant» 
une ~utre persmme. 

(REJETEE 4-17 -6) 

Jtef'n 6 

PREUVE DEL' AGE 

. 11 est reconunande que F art ide: 57 de la Lol SUI' les jeunes contreve.
nan{s et l'article 658 du C'od,e crbnihel soient rdondu~ de fa9on ·que les 
menies'regles s;appliquent dans le cadre de~ procedl!xes engagees aux 
tehnes du Code i:rfminei et de la Loi si.lr le~ jeun'es coritr~vetiant:S. 

(ADOPTEE 20-0-6) 
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Vll,.. CANADA 

Item 1 

DELAI DE NOTIFICATION 195(2) ET (3), 196(2) 

Modifier les disposiiion:s perdnentes pour pr~ci~er que le fait qu'une 
enqu@te yst en cours relativem,ent a des adivit~s mena9m-lt la securhe du 
Canada constitue un motif distinct et suffisant pour retarc}er la notifica
tion requise par le paragraphe 196(1) et pour prolonger la peri ode 
maximale prescrite pour donner 1 'avis a trois (3) ans ou a ia peri ode plus 
longue fixee par Je tribunal. 

(RETIREE ET REMPLACEE PAR LA SUIVANTE) 

Que le paragraphe 196(3) du Code criminel soit mod.ifie pour permet
tre un delai de la notification eri conformH.e avec les dispositions de cet 
article oi1 le SCRS mene une enquete ;relativement a des activites me
nac;ant la securite du Canada. • 

(ADOPTEE 21-1-2) 

ltem2 

ECHANGE DE RENSEIGNEMENT§ 

Apporter la modification suivante au Code crirninel: 

<<Le tribunal qui condamne une personne ~purger une peine d'empri
sonnement dans un penitencier doit ordonner que soient tr.ansmis aux 
autorites couectionnelles concernees une copie des motifs de la con .. 
damnation, ainsi que les rapports pertinents exaniines par le tribimal au 
cours du proces ou de hi determination de la peine.» 

. (RETIREE) 

Item3 

PEINE§ APPI,ICABLES EN CAS D'EVA.S!Of·J 149 DU 
CODE CRJMINEL 

Abroger completeinent le paragraphe 149(2) et abroger la p~rtie du 
paragi aphe 149(1) qui indique de queUe nianiere la peine appliquee pour 
I' evasion doit etre purgee. Cette modification aunt pour effet d'autori
ser les juges a ordonner de quelle maniere les peines appli.quees pour 
1; evasion cioivent etre j:mrgees en regard des al.ltres peines qui ont pu etre 
inflig~es auparavant. Mai!ltenir la de,finition du term~ evasi·o~ fig11r~~t 
au paragraphe 149(3) ainsi ql1e le pouvo1r discn§tiomiaire du juge d~or
dortne1,. que·ld peine·s de inoins de deux ans appiiquees pour !'evasion 
soient purgees dans un penitencier. 

(ADOPTEE 25-0-1) 
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ltem4 

EXECUTION DES PEINE§ INFLIGEES A l1E1'RANGER io DE 
JLA LOI SUR LA LIBERAtiON CONJJI110NN~'LLE 

Ajouter la Loi sur le transjerement des delinquants aux autres dispo
sitions 1egishitives mentionnees a l'article 20 de la Loi sur lp_ libemtion 
conditionnelle. 

(RETIREE) 

ltem5 

EXTRADITION DES CONTREVENANTS INCAJU;ERES 

Ajouter a la Loi sur !'extradition une disposition indiquant claire
inem les consequences de l'extradition d'un contrevenant incarcere sur 
la peine qu~n est en train de purger. l1 est recommande d~indiquer,da11s 
la disposition, que la peine continue de s'appliquer jusqu'a son 
echeance et que, si le contrevenant revient au Canada avant P expiration 
de sa peine, celui-ci sera ara~te et tenu de purger la partie non encore 
pur gee de cette peine. 

(RETIREE) 

Item 6 

JLOI §UR VH)ENtiFICAT!ON DES CRKMINEI.S 

Qu'un decret soit pris de fayon a prevoirle prelevement cJ.lc;mpreintes 
digitales, palmaires et plantaires aux termes de la Loi sur fident<fication 
des dimihels. 

(RETIREE) 

Iiem 7 

CERTlFlCAT D' ANAI.N§E I)? ARMES A l'EU 

Que la pprtee de !'article 115 du Code criminel soit etendue pour y 
prevoir non seulement les analystes d'annes a feu, mais aussi les certifi
cats d'analyse d'armes a feu et que les tertificats d1arialyse puissent etre 
assim~lees ala corhparution de l'analyste d'armes a feu:devant la cour. 

(ADOPTEE 22-0- J) 
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MINUTES • 

Opening of Meeting 

The meeting opened at 10:30 a.m. on Friday, August 17, with 
Georgina Jackson in th~ chair and Mel Hoyt as secretary. 

Drafting Section· 

The Chairman, Peter Pagano, Q.C., reported on 1he work o! the 
Section. The minut~s of the Section are set out at page 21. 

lt was also resolved that the Drafting Conventions passed by ~he 
Legislative J)raftirig Section last year be printed in the Consolidation of 
Uniform Acts. 

Criminal Law Section 

The Chairnl.an, Richard Mosley, reported on the work of the Section. 
The minutes of the Sec1ion are set out at page 53. 

The Section expressed (a) its regret at the absence of the Quebec 
delegation, (b) its appredation for their professio;nalcontributions and 
commentaries on past occasions, and (c) an indiCati9n that we are 
looking forward to WOl:king ·with them in the context of the Confel~elice 
again in the future; 

. . 

The Section regards it participation in the Conference very positively 
and wishes to offer as a simply constructive suggestion that perhaps a 
few parag1aphs might be inducted in the closing banquet speech of the 
Attorney General next year to reflect the participation of the Section in 
the Conference and its positive role in the development of crimina] law 
in this country. 

Uniform Law Section 

The:Chairman,.Basil D. Stapleton, Q;C., reported on the work of the 
Section;The minutes of that Section are set ou.t at page ~5 .• 

lt was resolved that.the Section concur with the expression contained 
in the resolution from the Criminal Law Section and that that concur
rence be reported to the Plenary Session. 

Jt was resolved that the issue of Trafficking in Children be referred to 
the Federal-Piovincial-Territoriai Family Law Committee with a request 
that they review the issue of \vhether there is a gap in existing· Canadian 
legislation respecting the "sale'; of children which needs to be ad-
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dr~ssed by Federal or Provincial am~ndment. That the Federal-Provin
Cial-Territorial Family Law Committee be requested to discuss their 
findings with the Executive Committee of the Uniform Law Conference 
by March, 1991. 

Quebec's Future Participation in the Conference 

1t is appropriate for us as a Conference in Plenary Sessiqn i..o move the 
resolution as the pleriary group of the three Sections with respect to 
Qoebec~s future participation in the Conference. The t_notion was car
ried unanimously. 

Resolutions C01?zinittee's Report 

Lionel Leveri.. presented the Resolutions Committee's Report. 

RESOLVED that the Confe1ence express its appreciatfon by way ofletter from the 
secretat y to: 

1. The Att01ney General f01 New Brunswick, Honourable .Tames Lockyer, Q.C., 
for his gteetings at the Opening Plenary Session and his presentation at 1he 
banquet on Thursday evening. 

2. The Government of New Brunswick, fat its generous hospitality in hm;ting the 
seventy-second meeting of the Unifmm Law Confe1ence and in particular: 

(a) for hosting the reception followin& the Opening Plemiry Session; 

(b) fo1 providing the refreshments available duling the meetings; 

(c) fm hosting the sports evening and lobstet dinner at St, Martins on Tuesday 
evening; 

(d) for the bus tour to and in Frede! icton; 

(e) for hosting the banquet Thursday evening; 

(f) for providing clet ical, secretarial and support set vices. 

3. The organizing committee consisting of Basil Stapleton, Q.C., Joyce Gagnon, 
Bruno Lalonde, 'Susan Umdine, cindy McOi.llum, Bob iviurray, Stephen Wood 
and James McAvity for their enormous contributions which resulted in a 
successful and enjoyable conference 

4 The Law Society of New Ihunswick. 1'01 hosting the 1eception on Thursday 
evening 

5. Lawrence B_ugge, the President of the National Confetence of Commissioners 
on Unifm m State I aws (NCCUSL), for the hospitality extended to om Fil st 
Vice-Ptesident at the tecent meeting ii1 Milwaukee, and for cot1tributing to the 
enh()ncernen.t of, re}~tions b¢tw1!en · ou~ <;:onf~1:ences by honom ing our Con
feJence for the second year >vith the attendance of himself, his wife Elaine CJ,nd 
children Ca!'ol a1'td David. · · · 

6 Je1emiah .Marsh, Chairman of. the Corpmittee on J..,iai~ort with Capada and 
Int~rnational 0Jgailizatiolis arid 'Co-Chairman of the Joint Coimnit1ee on 
Cooperation with:Uniform:Law Conference'of Canada of the NCCUSL fo1' 
contributin& to the enh:=\.ncernent pf relath:ms be~ween our (,'onfetences by 

79 



UNIFORM LAW CONFERENCE OF CANADA 

honouring OUJ Conference with the attendance for the first time of him~ elf mid •• 
his v{ife, Marietta. · 

7. Richatd Mosley, Q.C., Chairman of the Criininai Law Section, Basil D. Staple> 
ton, Q.C., Chaitman of the Uniform Law Section, and Pete1 Pagano, Q.C', 
who acted as Chailman of the Legislative D1afting Section in the absence oi 
Merrilee-Rasmussen. · 

8. To Josette Duchesne, Jean-Pierre Lessard, Louise Mercie1, Louise Meunier, ,. 
Doriald Gilmour, Jean-Pierre Robichaud and Louise Beland for the excellent'. 
tnterprctation se1 vices provided to the Conference. 

Future A1eetings 

The President announced that our meeting in 1991 will be held in 
Regina at the Regina Inn commencing on August 11 through to Friday, 
August 16, and that the Opening Plenary Session will be in the evei1ing 
of the 11th at 8:00p.m. 

The President also announced that we have received an invitation 
from Newfoundland for the following year, 1992, and then for 1993, an 
invitation from Prince Edward Island. The Executive Committee will be 
asked to follow up on those two invitations. 

Nominating Committee 1
S Report 

The Executive Secretary, on behalf of its Chait man, Graham D. 
Walker, Q.C., presented the Norhinating Committee's Report. 

RESOLVED that the followlng officers of the Cot~fererJce be elecied for the year 
1990-91 . . . 

Pw;ident Basil D. Stapleton, Q.C 
Vice-President Daniel C Prefontaine,. c,r. 

The New President 

The: gavel was h<:tnqed over by Georgina R. Jackson to Basil D. 
Stapleton, Q.C. · 

The new President, having been very intimately involved in the deve
lopment oft he Renewal Report, expressed his keen interest in its imple
mentation. This will be t}le year of implementation. There will be some 
hmov~ting,going on. bne of the first things proposed is to establish a 
con1inittee ·~lith 1espect to the implementation of the Repo1t. Jn the 
Report we have set· chit irt broad brushed strokes what we think the 
Coiife1'ence should be doing 'and where it should be going. It now 
becomes a matter of determining the methodology and the procedure by 
which tl1at sho.rilcl be done. We made something of a start on that 
yesterdayby meeting with the curre~t local ~ecreta~1es who p~esuinably, 
as jurisdiCtional rep1;esentatives, will have a very key role to play in the 
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implementation process. We will follow up on' that very quickly, keep 
the momentum going and hopefully by the time we return next year in 
Regina, we will have very concrete proposals .with respect to the details 
as to how the Renewal process is being and should in the future be 
implemented. We have made some progress even this morning with 
respect to the mandate ofthe Steering Committ~e and how items will be 
placed on the agenda with respect to the UniformLaw Section. 

Saskatchewan 

Dou.glas Moen, jurisdictional representative from S~skatchewan, is,. 
sued the warmest invitation to the Unifm m Law Conference in 1991 in 
Regina. Every effort will be made to host a tremendous Conference 
whereby we will be in receipt of Saskatchewah;s brand of western 
hospitality. Saskatchewan will use as a guide the wannth and generosity 
of our host at this ConfeJence in New Brunswick. : 

Close of Meeting 

There bein~ no further business, the President declared the meeting 
closed. 
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.. PROCES-VER,BAL 

L'ouverture.de fa Reunion 

La reunion a ele ouvette a 10h30 le vendredi l7 aof1t avec 
Jackson, presidente et Mel Hoyt, secretaire. 

Section des revisions 

Le president, Peter l.)~tgano, c.r., a donne un rapport 'sur le travail de 
la section. Lecompte rehdu se trouve a page 21. 

II a ete aU$Si resolu que les Conventions de Revision passees par fa 
Secition Legislative des Revisions Pannee dernti~re soient imprinieeS 
dans La Consolidation Des Lois Uniformes. 

La Section du droit criminel 

Le pr¢sident, tvt Richard Mosley, a presente un rapport sur P ouvrage 
de la section. Le compte rendu se trouve a page 53. 

La section a exprime (a) le regret de l'absence de la clelegation du 
Quebec, (b) l'apj:m~ciation pour leur contributions professionnelles et 
commentaires dans le passe et (c) une indication qu'elle attende avec 
impatience le plaisir de travailler ensemble dans le contexte de la Con
ference a 1' avenir. 

L~ section voit 1a participation de Quebec dans la Conference comme 
etant une chose positive. Elle veut simpJement offrir la suggestion que 
peut-etre quelques paragraphes peuvent etre inclus l'annee prochaine 
dans le discours du Procureur-General au banquet final. Ces para
graphes seront indues poui· indiquer que la participation de la sedion a 
la Conference et le rOle positif qu'elle a joue dans le developpement du 
droit criminel dans ce pays. 

La section de loi unijorfne 

Le president, Basil D. Stapleton, c.r., a presente un rapport sur le · 
travail dela section. Lecompte rendu deJa section se trouve ala page 35. 

. . 

Il a eteresolu que 1aSection s'accordeavec lemessagecontenudans la 
resolution cie la Section du Droit Crin1inel et que la concurrence soit 
note ala Session Pleniere. 

I1 a ete resolu que Ia question du Trafic des Enfants soit referee au 
Federal-Provincial-Territorial sur le Droit de la Famille avec une de
maude qu'il fasse .une revision de la question pour determiner s'il y a 
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une lacune entre la Legislation Canadienne qui existe concernant 1a 
«vente>~ d' enfanfs qui devra etre adressee par un amendement federal ou 
provincial. Que «The Federal-Pi·ovinclal-Territot!al Family I..,aw Com· 
mittee» soit demande de discuter leurs conclusions avec le Comite
Executif de Uniforrne Droit Conferences avant l'nars 1991. 

La participation du Qwfbec ala Conjerenc~ dans l'qvehir 

Il est approprie pour nous comme une Conference dans la Session 
Plenihe de proposer la motiort comme le group ph~niere des trois 
sections en ce qui concerne ia pa1 ticipatfon du Quebec ales Conferences 
a l'avenir. La motion a ete votee unanimement. 

Rapport du comite des resolutions 

Lionel Levert a presente le rapport du co mite des resolution. 

11 est propose que la Conference exprime sa reconnaissance, par lettre expediee pm 
le Secn!:taiJe, aux pe1sonnes et orgai1ismes suivants: 

1. 1c procuteur general du Nouveau-Brunswick l'honoral~le James Lockyer, c.r., 
pour le remercier de ses salutations lors de ia seance plenieie initia1e et de 
)'allocution qu'il a prononcee au banquet jeudi soii; 

2. le gouvernement du Nouveau-B1 unswick, pour le Ieinerciet de sa genereuse 
h ospitalite a l' occasion de la soi.xante-douzieme renconti e de la Conference sur 
l'unifo1misation des lois, et plus particulierement pour: 

{a) la recepti01i qu'il a donnee apres Ia seance pleniere initiale; 

(b) les rafrakhissements qu'il a fournis aux coms de la Confetence; 

(c) 1a soiree d'activites sportives et le q1neJ de homard qu'il a mganises a St. 
Martins mardi soir; 

{d) Ia visi1e de Frederic1on en autobus; 

(e) le banquet qu'il a donne jeudi soit; 

(f) les services de buteau, de secretatiat et de sou1ien qu'il a fom nis; 

3. le comite m ganisateur, compose de Basil Stapleton, c r., Joyce Gagnon, Bt uno 
Lalonde, Susan Landine, Cindy McCallum, Bob Munay, Stephen Wood et 
James McAvity, pom sa co'llaboration remarquable, qui a assure le succ~s deJa 
Conf~1epc;e ct en a Jait um) ex pet ience tres agr~able;· 

4 1' Association du baneur du Nouveau-Brunswick, pour la re·ception qu'elle a 
donne jeudi soir; 

5. le p1esident du National. Conference of Commissioners on l.)ni.iorm State Laws 
· U\rCCl]SL), rnoi).sieur i;awrence Bugge; pour son hospitalite a l'egard de 'noti·e 

premier viCe-president a I' occasion de Ia reric6nbe qui a eu lieu a Milwaukee 
recemment et pour sa contribution a. ]'amelioration des relations avec notre 
~()ni~tence en nou~ honorant pour la deuxieme annee de sa,prcsence de meme 
que celle de son epouse, Etairie, el des ses erifants, Carol et :Qavid; 

6. 1e president du comite de liaiso11 avec le Canada et les organisations interna
tionaies et C()-president du comite mixt~ sur la cooperati6I1 avec la Conference 
sm l'uniformisation des lois au Canada du NCC'USL, m(msieur Jeremiah 
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Marsh, pour sa contlibution a i' am¢li01 ation des 1 elations avec notre Con
ference en nous h<morat:Jt pour !8~ p1 emiere fois de sa p1 esence et de celle de son 
~pouse, Marietta; · · · · · · · 

7. le president de la Section de droit criminel, monsieur Richard Mosley, c.r., hi 
president de la Section de droit u'nifmme, monsieur Basil D Stapleton, c.r., et 
monsieUI Pete! Pagano, qui a assume la PI esidence de la Section de redaction 
legislative en !'absence de Men'ilee Rasmussen; 

8. Josette Duchesne, .lean-Pierre Lessard, Louise Mercier, Louise Meunier, 
Donald Gilmou:r, Jean-Pieue Robichaud et Louise Beland, pom les excellents 
services d'inte1pretation qu;ils ont ioim1is a !a Confe1ence. 

Reunions futures 

Le president a annonce que la reunion en 1991 aura lieu a Regina au 
Ramada Renaissance le 11 ao·Gt jusqu'a le 16 aoilt et que la premiere 
Session Pleniere aura lieu le soir du 11 aout a 20h. 

Le president a aussi annorice que no us avons rec;u une invitation de 
Terre-Neuve pour l'annee prochaine 1992 et ensuite, pour 1993t une 
invitatjo.t:l a l'Ik-ciu-Prince-Edowird. Le Comite-Executif sera respons
able a poursuivre d9avantage ces deux invitations. 

Rapport du Co mite sur les nominations 

Le secretaire-executif, de la part du preside:nt 9 Graham D. Walker, 
c.r., a presente le rapport du Comite sur les nominations. 

RESOLU q\Je les suivarits soient elus pour l'ilnnee 1990-91; 

liresident 
President-adjoint 

Basil D. Stapleton, c r. 
Daniel C. Prefontaine, c.r. 

Le nouveau president 

Georgin~ R. Jackson a donne le marteau de president de reunion a 
Basil D. Stapieton, c;r. 

Le nouveau p1esident qui a travaill~ de pr~s avec. le rapport de 
renouvellement, a exprime un grand interet d~ns sqn implementation. 
Cette annee sera l'annee de l;impl6rr1entation. Url:e des premieres choses 
proposed est l'etablisserne1it d'lin comite a part, de Pimpiernentation 
de ce rapport, Dans le rapport, nous avons etabli d;une fa<;on generale 
c~ que no us pensons la Conference devrait faire et dans queUe direction 
elle devrait alk~r. C' est gulintbpat1t a d6termirier ia ~ethodoiogie et les 
procedures. On a:aborcle ce sujet hier avec ia reunion des Secretaires 
regionaux, qui dans ly rOle de representahts des jutidictions sont essen
tiel dans l'iri1plementation. on's'atterid dii}voir des propositions fermes 
(en ce (wi conce,rne les details de l'i!n,plementation; maihtenant et dans 
l'avenji·) pom.la Conf6rence liann~e prochaine a Re~ina. Npus avons 

84 



LA SESSION PLENIERE FINALE 

fait du progres mh.oe ce matin concernant Ie mandat du comite de 
direction et comment r ordre du jour va suivre relativement ala Section 
de Loi Uniforme. 

Saskatchewan 

Douglas Moen, representant de la juridiction du Sa,skatchewan a 
invite la Conference a siege a Regina en 1991. il esp'ere. nous montrer 
l'hospitalite qui est caracteristique de l'ouest. Le Saskatchewan va se 
guider du zele et generosite demontre par la province du Nouveau
Brunswick ala Conference cette annee. 

Levee de Ia Seance 

On a declare la seance levee. 
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UNIFORM ARBITRATION ACT 

COMMENTARIES 

General 

The Uniform Arbitrations Act has been prepared in accordance with 
th~ policy decisions made at the annual meeting of the Uniforin Law 
Conference in Yellowknife in 1989. The commentary for individual 
sections will 1·efer where appropriate to the propositions contained in 
the 1'eport Of the Alberta Cortunissioners to the 1989 Confer~nce on 
Domestic Arbitrations. 

The present draft of the Uniform Arbitrati<m Act. complies with 
Proposition 2 in the report of the Alberta Commissioners, in that it has 
used as a model the UNCITRAL Model Law on international commer
cial arbitration . .Its principles have been modified only slightly to apply 
to domestic arbitrations. Its terminology has been somewhat domesti-
cated and expanded for tl1e assistance of Canadian users. The most 
notable change is that the numbering of the sections does not follow 
strictly the numbei"ing of the articles of the Model Law, though the 
sequence is largely the same. The drafters felt that the need to amplify 
and h1 a few cases rearrange the nither Spartan terms of the Model Law 
outweighed the desire for consistent numbering. Despite this change, 
the organisation and the principles of the Uniform Arbitration Act are 
recogriiiably those of the.Model Law. 

The guiding principles are these: 

(l).people who enter into valid arbitration agreen-lents sllould 
be held to those agreements; 

(2) the parties should have broad freedom to design the 
arbitral process as they see fit; 

(3) that process should nevertheless be fair to both parties; 
and 

(4) the award resulting from the arbitration should be readily 
enforceable, subject only to review for a specific list of 
fatal flaws of form or procedure. 

The Act attempts to minimize the opportunities to delay the arbitra
tion~ either by refusing to participate or by seeking the intervention of 
the courts .. The courts do have their place in arbitration under the 
Uniform Act, however. They can keep proceedings moving in the face of 
resistarke, they can protect the position of parties during proceedings, 
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they can h~Jp ensure that the arbitraJ award applks with the law, and 
they can lend their weight 1o the enforcement of the award. 

INTRODUCTORY MATTER§ 

Definitions 

1, In this Act, 

"arbitration agreement" means an agreement by which two or 
more persons agree to submit to arbitration a dispute that has 
arisen or may arise between them; ("convention d'arbitrage") 

"arbitrator» includes an umpire; (" arbitre") 

"court'~, except in sections 6 and 7, means the (appropriate court) 
(''tribunal judiciaire ') 

Commentary: The definition of "arbitration agreement" includes an 
agreement to arbitrate a dispute already in existence or a dispute that 
may arise in the future. The agreement may be free standing or it may be 
part of any other kind of. agreement between the parties. 

The definition of "arbitrator" includes an umpire, in order that any 
agreements now in existence that provide for umpires may come within 
the new Act, \Vithout making special provisim1s for a procedure which is 
very rarely followed. 

Each jurisdictiot1 will fill in the name of a court of unlimited trii:JJ 
jurisdiction. (Proposition 1 (4)) 

Application of Act 

2.·(1) This Act applies to an arbitration conducted under an arbitra~ 
tion agreement unless, 

(a) the application of thi.s Act is exCluded by the agreetnent or 
by law; or 

(b) Part II of the Unijorm1nternaiional Commercial Arbitra
tion Act applies to the arbitration. 

(2) This Aqt applies with n~cess!ll'Y moc:lifications to a1~ ~rbitration 
conducted in :accoi·dance with anotl1.er Aet, unless tl1.at Act 
provides otherwise; however, in the event of conflict between 
this Act and the other Act or regulations,made under the other 
Ac;t, the other Act or the regulations prevail. 

Com.Rtumtanr: The Act will apply unless'the parties contract out of the 
whole ,statutory regime, or unless some other statute applies to it (Pro-
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position 3). The Act does not cor1tain a transition provision as such; as 
there is no existing Uniform Act on the subjeCt. Each enacting jurisdiC
tion should provide whether the Act will apply to arbitrations under 
agreements made before it comes into force (though not to an arbitra
tion proceeding that has aheady been begun under the previous statute.) 
This is consistent with the principle that the new Act will be beneficial 
even to people who did not contemplate it when they made their 
agreements. 

Contracting out 
. . . . 

j. The parties to an arbitration agreement niay agree, expressly or by 
implication, to vary or exclude any provision· of this Act except the 
following: 

(a) subsection 5(4) ("Scott v. Avery" clauses); 

•(b) section 19 (equality and fairness); 

(c) .s~ction 39 (extension of time limits); 

(d) subsection 45(1) (appeal on question of law): 

(e) section 46•(setting aside award); 
::: : 

. (f) section 48 (dec;laration 6f invalidity of arbitration); 

(g) section 50 (enforcement of award). 

Commentary: The parties to an arbitration agreement are permitted to 
design their own process, subject to a few •specific limits (Proposition 
1(1)). The exceptions are generally self-explanatory. The exception for 
section 5(4) is intended to ensure that arbitration containing· a Scott v. 
Ave1y clause falls under the new Act. l"he exception for section 39, 
which ensures that courts can dispense with time limits agreed by the 
pa~ ties? p~ev~nts ~Jl otherwise valid arbitration from being lost on a 
techni~aiity, ii the court is pel:suadcd that such a loss would be unjust. 

Because t.his,s{!ction contains a gen.era,l permis~lon to vary or exclude 
any other provisions of the Act; the. rest of the Act doe$ not expressly 
give this permission. An agreement that is inconsistent with the Act 
takes precedence to the extent of the inconsistency; •except for the 
excli1ded seCtions. It is not necessary to exclude the Act expressly to vary 
it. Parties tO: arbitration agreements and their advisors must keep this in 
•mini:r!n dr:ifting the agreert1ents; 

. . . 

The alternatives ar~· td insert "unless the parties agree otherwise" in 
all the other ~ections or to indude those woi·ds in some sections ;leaving 
the• i}atties •and• the courts to wonder what their omission niight mean 
with respect to the other non- obligatory sections. 
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Waiver of right to object 

4. A party who participates in an arbitration despite being aware of 
non-compliance with a provision of this Act, except one mentioned in 
section 3, or with the arbitration agreement, and does not object to the 
non-compliance within the time limit provided or, if none is provided, 
within a reasonable tih1e, is deemed to have waived the right to object,· 

(\m1:mentaa·y: This section could lose a party its right to object to 
something if the objection were not raised promptly. A requirement to 
object promptly wil1 curb game-playing and the holding back of objec-
1ions for tactical reasons. (Proposition 7) 

Arbitration agreements 

5 .-( l) An arbitration agreement may be an independent agreement or 
part of another agreement. 

(2) If the parties to an arbitration ag1~em~nt mi3.ke a further l:).gree-· 
ment in connection with the arbitration, it is deemed, to form 
part of the arbitration agreement. 

(3) An arbitration agreement need not be in writing. 

( 4) An agreement requiring or having the effect of requiring that a 
matter be adjudicated by arbitration before it may be dealt with 
by a court has the same effect as an arbitration agreement. 

• (5) An arbitration agreement may be revoked only in accordance 
with the ordinary rules of contract law. 

Commentary: The arbitration agreement may be free-standing 01 con
t;lined i.n anqther agreement. Agreements as to procedure in an arbitra
tion or other interim or collateral agreements are deemed to form part 
of the a1 bltration agreement, so that they are aU covered by the statute. 

An arbitration agreement may be oral or in writing. (Proposition 5) 
Parties to oral agreements may have difficulties in pioving the scope of 
their agreement, but that is a problem within the control of the parties. 
Oral agreements to extend the scope of 0n ;1rbitration or to deal with a 
procedural question may be more common than those to submit a 
dispute to arJ::>itration in the first place. 

Subsection 4 deems clmises known •as Scott v. Ave1y clauses to be 
arbit;ratio:n agr~em~nts ge:nerally ~ubject to .this A.ct ~ As noted. earlier, 
sec.tion3 prohibits the parties from opting out of this provision. 
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COURT INTERVENTION 

Court intervention limited . . . 

6. No court shall intervene in matters governed by this Act, except as 
this Act provides. 

. . . . 

Co:mentary: Court supervision is necessary to ensui·e justice and fair., 
ness. Rather than conferring bwad discretion on the court, however, the 
Uniform Arbitration Act prescribes the kinds of circumstance in.. which 
court intervention is necessary and confers upon the court the powers 
needed to intervene effectively in those circumstances. (Proposition 
1 (3)). 

Stay 

7 .-(1) If a party to an ar biitation agreement commences a proceeding 
in r'especi of a matter to be submitted to arbitration under the 
agreement, the court in which the proceeding is commenced 
shall, on the motion of another party to the arbitration agree
ment, stay the proceeding. 

(2) However, the court may refuse to stay the proceeding in any of 
the following cases: 

(a) a party entered into the arbitration agreement while under 
:a legal incapacity; 

(b) the arbitration agreement is invalid; 

(c;) the subject-matter of the dispute is not capable of being 
the Sl.].bject of arbitration under (enacting jurisdiction) 
law; 

(d) the motion was brought with undue delay; 
. . 

(e) the maHer is a proper one for defai.11t or summary judg:.. 
ment. 

(3) An arbitration of the dispute may be commenced and conti
. nued while the motion is before the court. 

(4) If the COl.l.rt'refuses to stay the proceedings 

(a) no arbitration of the dispute shall be commenced; and 

(b) an arbitration that has been commenced shall not be ~onti
nuf.:<i, and anything done in connection with the arbitra
tion before the court m~de its decision is without effect. 

(5) The co'urt may stay the proceeding with respect to the n1atters 
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dealt with in the arbitration agreement arid allow it to continue 
with respect to other matters if it finds that, 

(a) the agreement d~als with only some of. tl1e matters in 
respect of which the proceeding was conimenced; and 

. . . . 

{b) it is reasonable to separate the matters dealt with in the 
agreement from the other matters. 

(6) There is no appeal frqm the court's decision .. 
. . 

Co!m1oumtary: If a party to an arbitration agreement brings an action in 
a court about a matter which is agreed to be submitted to arbitration, 
the court in which the ac:tion is brolJ.ght must stay the action, except in 
specific listed circumstances whiCh render the arbitration void. The 
appllcatiori for a stay must be brought in' a timely way. If the court 
woul4 grant a summary or default judgment, it may do so rather than 
referring the parties to a pointless a1 bitration. The arbitration may be 
carried on while the application to the court i!l pending, but if the court 
continues with the litigation~ the arbitration has no effect. There is no 
appeal from the order of the court staying an action or refusing the stay. 
{Proposition 11). 

Powers of court 

8.-(1) The court's powers with respect tothe detention, preservation 
and inspection of property, interim injunctions and the ap
pointment of receivers are the same in arbitradons as in court 
actions. 

(2) The arbitral tribunal may determine any question of law that 
arises during the arbitration; the court may do so on the 
application of the arbitral tribunal, or on a party's application 
if the other parties or the arbitral tribunal consent. 

(3) The court's determination of a question of law may be ap
pealed to the (appellate court), with leave of that court. 

(4) On the application of all the parties to more than one arbitra~ 
tion the court may order, on. such terms as are just, 

(a) that the arbitrations be consolidated; .. 

(b) that the arbitrations be conducted simultaneously or con
secutively; or 

(c) that any of the arbitrations be stayed until any of the others 
are.coinpleted. 
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(5) When the court:orders that arbitrations be consolidated, it 
may appoint an arbitral tribunal for the consolidated arbitra
tion; if all the parties agree as to the choice of arbitral tribunal, 
the Gourt shan aprjoiot it. 

(6) Subsection (4) does not prevent the parties to more than one 
a'rbiiratioil from agreeing 'to: consolidate the arbitrations and 
doing everything necessary to effect the consolidation. 

. . 

Commentary: The court is expressiy given the power to protect the 
rights of the parties d1~ring an arbitration, in the same way a& it could do 
dudng a court action. (Proposition 1 (2)). 

The arbitral tribunal is expressly given the power to determine a 
question of law; The powex of the tribunal under existing law is some
times questioned. The tribunal or all fhe parties may refer a question of 
law to the court at any time dtuing the arbitration. However, one party 
alone cannot require the court to dei3J with questions of law, or to 
compel the arbitrator to state a case for determination by the court. In 
this way the possibility of delay is reduced without sacrificing the 
principle of legalhy. (Propos-ition 13) 

Consolidation of a related string of arbitrations is likely to be effi
cienL Providing express powers for the court to assist in this process may 
be useful to the parties. (Proposition 12(8)): 

COMP6SJ:~i~J!:ON Oli' ARBITRAL TRHlUl\JAL 

Number of arbitrators 

9. If the arbitration agreement does not specify the rll.lrnber of arqi
trators who are to :form the arbitral tribunal, it shall be composed of one 
arbitrator. 

Comment~l-Y: Self-explanatory (Proposition 9(2)) 

Appoint11lent of arbitral tribunal 

10.-( I) The court may appoint the arbitral tribunal, on a party)s 
application~, if; . 

~a) the arbitration agreement provid~s no procedure for ap
pointingthe arbittal tribunal; or : 

(b) a person with power to appoint the arbitral tribunal has 
not done so after a party has given: the j:Jerson seven days 
notice to do so, 

(2) There is no appeal from the court's appointment of the arbi
tral tribunal. 
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(3) Subsections (1) and (2) apply, with necessary modifications, 
to the appointment of individual members of arbitral tribu· 
nals that are coni posed of rribre t h~J'l one arbitrator. · 

(4) If the arbitral tribunal is composed of three or more a1 bitra· 
tors, they shall elect a chair from among themselves; if it is 
composed of two arbitrators, they may do so. 

O:m.1me~a~u~': This section ensures that an arbitration canbegin in a 
timely way, even if the parties'have not provicled a method for appoint
ment or if one or more parties is not ~ooperating. (Proposition 9(3)). 

Soi:ne provisions of the Uniform Arbitration Act give powers to the 
chair of the arbitral t1ibuna1, notably on procedural matters. Subsec
tion 10(4) therefore provides for the election of a chair. 

Duty of arbittator 

11.-(1) An arbitrator shaH be independent of the parties and shall act 
impm tially. 

(2) Before accepting an appointment as arbitrator, a person shall 
disclose to all parties to the arbitration any circumstances of 
which he or she is aware that mi3.y give rise to a reasonable 
apprehension of bias. 

(3) An arbitrator who, during an arbitration; becomes aware of 
circumstances that may give rise to a reasonable apprehension 
of bias shail promptly disclose theni to ali the pardes. 

Comment~u·y: An arbitrator must be independent and irhpartial. This 
distinguishes an arbitrator under this Act from one appointed, for 
example, under certain labonr relations and statutes. ((Proposition 15) 
The Yellowknife rrieetihg decided to spell out the duty of impartiality.) 
The prhnary burderi is on the arbitrator to disclose any circumstances 
likely to give rise to a reasonable apprehensioh of bias. (i-)Ioposition 
16(1)). 

No revocation 

12. A party may not revoke the appointment of an at bitrator. 

Con:nnentaa'y: A party may not interfere with the course of an•arbitra
tion by withdrawing support of its own arbitrator, On~e the arbitrator is 
appointed, be or she is in place mlles~ l,he.r(; is a r~sigr)ation or successful 
challenge. (Proposition 16(3)). 
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Chal!engf. 

13.~(1) A Party may challenge an arbitrator only on one of the 
following grounds: 

(~t) Gi.rcw:nstances exjst that may give rise to a reasonable 
·apprehension of bias; 

(b) the arbitrator does not possess qualitications that the 
parties have agreed are necessq.ry,. 

(2) A party who ai1pointed an arbitnitor or pal ticipated in his or 
her appointment may c.ha11enge the arbitra.tor only for 
grounds of whiGh the party was ur1.awa1e at the time of the 
appointment. 

(3) A party who wishes to challenge an arbitrator shaH send the 
arbitral tribunal a statement of the grounds for the challenge, 
within fifteen days of becoming aware of them. 

(4) The other parties may agree to remove the challenged arbitra
tor, or the arbitrator may resign. 

(5) If thy challenged arbitrator is not removedl;>y the parties and 
does not resign, the arbitral tribunal, including the challenged 
arbitrator, shall decide the issue and shall notify the pal ties of 
its decision. 

(6) Withiri. '~en days of bei11g notified of the a.r bitral tribunal's 
decisioll, a party may· niake an application to the court to 
decide the issue and, in the case of the challenging party, to 
remove the arbitrator. 

(7) \Vhile an application is pending, the arbitral tribun~l, includ~ 
ing the chf;lllenged arbitrator) may continue the arbitration 
and m9-ke an award, unless 1he.cou.rt orders otherwise. 

Commentary: The grounds for challenge are intended to be limited. 
The party may not challenge an arbitrator for grounds known to that 
party at the time ofthe appointment. (Proposition 16{1)) 

The procedure for challenge goes through th~ arbitri3J tdbunaJ to the. 
court. There: are strict time limits for bringing a.chaUenge. the arbitra· 
tion may contin11e pending the challenge,' .though at the risk o{ its 
be.comi1~g a nullity if the court f01ind an arbitrator without jurisdiction. ·· 
(Proposition 16(2)). 
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Termination of arbitrator's nwndate. ' 

14.-(1) An arbitrator's mandate terminates when, 

(a) the arbitrator resigns or dies; 

(b) the parties agree to terminate h; 

(c) the arbitral tl'ibunai uphoids a challenge to the arbitrator, 
ten days elapse aft~r all the parties are notified of the 
decision and no application is made to the court; or 

(d) the court removes the arbitrator under subsection 15(1). 

(2) An arbitrator's resignation or a party's agreement to termi
nate an arbitrator's mai1date does not imply acceptance the 
validity of any reason advanced for challenging or rer.noving 
him or her. 

Comme.nt~ny: Self-explanatory (Proposition 16(3)). 

Removal of arbitrator by court 

15.-(1) The court may remove an :arbitrator on a party's application 
under subsection 13(6) (challenge), or may do so on a party's 
application if the arbitiator becomes unable to perform his or 
her' flincti6I1.s; coinrrlits a corrupt or fraudulent act, delays 
unduly in conducting the arbitration or dod not conduct it in 
accordance with section 19 (equality and fairness). 

(2) The arbitrator is entitled to be heard by the court if the 
application is based on an allegation that he or she committed 
a corrupt oi' fraudulent act or del<i.y~d unduly in conducting 
the arbitration. 

(3) When the court removes an arbitratorp it may give directions 
:about the conduct of the arbitration. 

'(4) If the cotitt removes an a1 bitrator for a corrupt or fraudulent 
act or for undue delay, it may order that the arbithitor receive 
no payr1ient for his or. her services and may order thi\t ne or 
she compensate the parties tor all orp~trt of the costs, as. 
deterrnined 1~y th~cou~·t ,'th~tthey incurred in connection witll 
the arhitration before his or iier removaL · · 

(5) The arbitrator or a party may, within thirty days after i·eceiv
ing the court's decision, appeal an 'order t1i.ade under subsec.., 
tioi1 {4) or the refi1sal to make siJch an order to the (appellate 
court), with leave oft hat court. 
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(6) Except as provided in subsection (5), there is no appeal from 
the court's decision or from its directions. 

Commentary: The court may remove an arbitrator for the stated 
grounds. The court may also penalize an arbitrator in costs and in loss 
of fees if the arbitrator is removed for corrupt or rraudulent acts or for 
und'L1e delay~ The arbitrator is entitled to be heard in a proceeding where 
such a permltyis a possibility. The penalty provision is subject to appeal, 
butt lH.~ removal is not. (Proj)osition 16( 4), as arriended by discussion). 

Appointment of substitute arbitrator 

16,.,.(1) When an arbitrator's mandate terminates, a substitute arbi
trator shall be appointed, following the procedure that was 
used in the appointment of the arbitrator being replaced. 

(2) When the arbitrator's mandate terminate~, th~ court may, on 
a party's application, give directions about the conduct of the 
arbitration. 

(3) The court may appoint the substitute at bitrator, on a party's 
application, if,, 

(a) the arbitration agreement provides no procedure for ap-. . 

pointing the substitute arbitra1or; or 

(b) a person with power to appoint the substitute arbitrator 
has not done so after a party has given the person seven 
days notice to do so. 

(4) There is no appeal from the court's decisimi or from its 
directions. 

(5) This section does not apply if the arbitration agreement pro~ 
vides that the arbi~ration is to be conducted qnly by a named : . . . . . . . 

arbitrator .. 

Comment~ny: A substitute arbitrator is nan~ed, either by the parties or 
by the coutt; .according to the proc¢dure ~et out for appointing the 
ofiginal arbitrator. However, if'the arbitration agreement can be read as 
conditional on the participation of a, p'articular named arbitrator. then 
no substitute arbitrator can be named by the court. Since the parties 
may vary subsectio11 15(5), they C0\114 qgree to appohi.t a substitute 
arbitrator regardless bf the original agreement aild carry on under that 
agreement. (Proposition 9(3)). 
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Jurisdiction, objections 

17.-(1) An arbitral tribunal may rule on its ()Wil jurisdiction to con
duct the arbitration and may in that connection rule on objec
tions with respect to the existence or validity of the arbitration 
agreement. 

(2) If the arbitration agi·eement forms part of another agreement, 
it shall, for the pin poses of a ruling on jurisdiction, be treated 
as an independent agreement that may survive even if the 
main agreement is found to be invalid. 

(3) A party who has an objection to the arbitral tribunal's juris
diction to conduct the arbitration:shall make the objection no 
later than th~ beginning, of the hearing or, if there is no 
hearing, no later than the first occasion on whiCh the party 
submits a statement to the tribunal. 

(4) The fact that a. party has appointed or participated in the 
appointment of an arbitrator does not prevent the party from 
making an objection to jurisdiction. 

(5) A party who has an objection that the arbitral tribunal is 
exceeding its authority shall make the objection as soon as the 
matter alleged to be beyond .the tribunaPs authority is raised 
during the arbitration. 

(6) Despite section 4, if the arbitral tribunal considers the delay 
justified, a party may make an objection after the time limit 
referred to in subsection (3) or (5), as the case may be, has 
expired. 

{7) The arbitral tribunal may rule on an objection as a prelimi
nary question or may deal with it in an award. 

(8) If the atbitra1 tribu.nal rules on an objection as a preliminary· 
questimi., a pal ty may, wi~hin thirty days after receiving n·otice 
of the ruling, make ail application to the court to decide the 
matter. 

{9) There is no appeal from the court's decision. 

(10) While an application is pendii~g, the arbitral tribunal may 
continue the arl)itration and make an award. 

Commentary: Disputes to jurisdiction are to be made in the first in
stance to the arbitral tribunal and if its resolution of the question is not 
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·····.•. 
satisfactory) then to the court. The arbitration agreement is separate : 
from a contract of which it may be a part for thjs. purpose, so that the 
submission to arbitration may be valid even if the contract itself is not. : 
Objections to gener~J judsdiction must be made by the beginning of the · 
hearing, while objections to the exercise of authority during the arbitra- . 
tion must be brought as soon as practicable. However,' the tribunal may ) 
waive these time limits. An appeal to the court respecting jurisdiction •······ 
does not p1event the arbitration from continuing. (Proposition 10. It < 
was agreed at Yellowknife to remove the discretion of the court as to ···· 
whether the arbitration could continue.) 

Detention, preservation and inspection of property and documents 

18.~(1) On a party's reque$t, an arbitral tribunal may make an order 
for the detention, preset vation 01 inspection of property and 
documents that are the subject of the arbitration or as to 
which a question may arise in the arbitration. and may order a 
party to pwvide security in that .connection. 

(2) The court may enforce the direction of an arbitral tribunal as 
if it were a similar direction made by the court in an action. 

Commentary~ This section gives the tribunal simila1 powers to the court > 
to protect the in.terests of the parties before the award. (Proposition • •• 
12(5)). 

CONDUCl' Oli' AR:DUI'RA.TliON 

Equality and fairness 

19.-(1) In an .arbitratioi1, the parties shall b~ tr~ated equally and 
fairly. · 

(2) Each party shall be given an opportunity to present a case and 
to respond to the other parties' case~. 

Co»nmcnt~uy: This is the basic rule about procedure and it cannot be 
waived by the parties. this language, together with the grounds for 
settii1g aside contaill.e'd in section 46, take the place of any express 
1 eference to "natural justice". The terms in 1 he statute are considered 
more readily understandable, particularly non-lawy~rs. (Proposition 
12(2)). 

Procedure 

20.-( 1) The arbitral tribunal may determine the procedure to be 
followed in the arbitration, iii accordance with this Act. 

(2) An ai·bitraltribunal that is composed of more than one arbi-
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trator may delegate the determination of questions of proce
dure to the chair. 

Commentary: In the absence of provisions by the parties, the arbitral· 
tribunal determines the procedure. (Proposition 12(4)). The right of the 
arbitrators to delegate questions of procedure to the chair is found in the 
Model Law, article 29. 

Evidence 

21.· (1) In an arbitration, the arbitrator shall admit all evidence that 
wo1.1ld be q.dmissible in a court and may admit other evidence 
that he or she considers relevant to the issues in dispute. 

(2) The arbitrator may determine the maimer in which evidence is 
to be admitted. 

Commentary: All evidence admissible in a court is admissible in· an 
arbitration. In addition, other relevant evidence is admissible. (Proposi
tion 14(6)) The Yellowknife meeting referryd with approval to the lan
guage of section 6(2) ofthe Btitish Columbia Commercial Arbitration 
Act, which is substantially foJlowed here. 

Time and place of arbitration and meetings 

22.-(1) The arbitral tribunal shall determine the time, date and place 
of arbitration, taking into consideraHon the parties' conven· 
ience and the other cilcumstances of the case. 

{2) The arbitral tribunal may meet at any place it considers 
appropriate for consultation among its members, for hearing 
witnesses, experts or parties~ or for inspecting property or 
docum:ents. 

Commentary: In the absence of an agreement of the parties, the arbi
tral tribunal determines the time, date and place of arbitration, having 
regard to the circumstances. (Proposition 14(2)). The arbitral tribunal 
may also wish to meet for its own purposes, other than for a hearing. 
Subsection 2 allows this. It is based on article 20(2) of the Model Law. 

Commencement of arbitration 

23 .-(1) An: arbitration inay be coninhinced in any way recognized by 
law, including the following: 

(a) a party to an arbitration: agreement serves on the other 
pal ties notice to appoint or to participate in the ~ppoint
ment of an arbitrator mider the agreement; 
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(b) if the arbitration agreement gives a person who is not a . 
party power to appoint an arbitrator, one party serves ) 
notice to exercise that power on the person and serVes ~ } 
copy of the notice on the other parties; or 

(c) a party serves on th.e other parties a notice demanding 
arbitration under the agreement. · .. ··· 

(2) The arbitral tribunal may exercise its powers when everY. 
member has accepted appointment. 

Commcnbu·y: This section sets out some methods in which an arbitra-; 
tion may be begun. This date is important with respect to a number of •• 
time limits in the Act. The methods of service ~re cl.escribed more fully in 
section 53. (Proposition 12(1)). The provision of subsection {2) is based 
on Proposition 9(1). · · 

Matters referred to arbitration 

24. A notice that commences an arbitration without identifying the . 
dispute is deeined to refer to arb'iti·ation all disputes lhat ihe arbitlation 
agreement entitles the party giving the notice to refer. 

Commentary: The purpose of this is self explanatory. It is taken frorii •· 
ALRI section 22(2); 

Procedural directions 

25 .~( 1) An arbitral tribunal may require that the pat ties submit their 
statements within a speCified period of time. · 

(2) The partie$) statements s:b_all indicate the facts ~upporting • 
their positions, the points at issue and the relief sought. 

(3) The parties may submit with their statements the docume.nts 
they consider relevant; or lTiay refer to the documents or other: .• 
~vid~nce they inte11d to submit. 

( 4) The parties ma.y amend ot~ supplement their statements• dl.ir ing • • 
• the arbitration; ho\vever, the arbitral tribunal may disallow a •· 

change that is unduly delayed. 

(5) With th~ arbitral tribunaFs ?ermi.ssion, the parties may sub
mit their statements orally. 

(6) The parties and· persons claiming through or under them 
sp~ll, subj~ct to ?DY legal objecti()n., comply witp th~ arbitral 
ti·ibunaPs directions, inGludi:ng directions to, 

(a) submit to examination on oath or affirmation with respect 
to the dispute; 
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(b) produce records and, documents that are in their posses
sion or power. 

. .. 

(7) The court may enforce the direction of an arbitral tribunal as 
if it were a similat direction made by the court in an ar.tion. 

Commentary: This section deals with pleadings and the compulsion of 
evidence. It reflects Propositioi112{6) and Proposition 14(3). 

Hearings and written proceedings 

26.-(1) The arbitral tribunal may conduct the arbitration on the basis 
of documents or may hold hearings for the presentation of 
evidence and for oral argument; however, the tribunal shall 
hold a hearing if a party requests it. 

(2) The arbitral tribunal shall give the parties sufficient notice of 
hearings and of meetings of the tribunal for the purpose of 
inspection of property or documents. 

(3) A party who submits a statement to the arbitral tribunal or 
supplies the tribunal with any other information shaH also 
communicate it to the other parties. 

( 4) The arbitral tribunal shall communicate to the parties any 
expert reports ot other documents on whiCh it may rely in 
making a decision. 

Commenaary: A hearing is not necessary unless a party requests one. 
The proceedings are however to be fair, in ways spelled Ol+t in the 

, section. (Propositions 14(1 ), 12(3 )). · 

Default 

27 .-(1) If the party who comri1enced the arbitration does not submit a 
statement within the period of time specified under subsec
tion 25(1), the arbitral tribun~ilrriay, unless the party offers a 
satisfactory explanation, make an award dismissing the clai:tn. 

(2) If a party other than the one who commenced the ~rbitration 
does not submit a statement within the period of time speci
fied under s'i.ibsection 25(1), the arbitral tribunal may, unless 
the pai ty offers a satisfactory expianation, continue the arbi
tration, but shall not treat the failure to submit a statement as 
an admission of another party's allegations. 

(3) H a party fails to appear at a hearing or to produce documen
tal y evidence, the arbitral tribunal rnl3.y, unless the party 
offers a satisfactory explanation, continue the arbitration and 
make an award on the evidence before it. 
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(4) In the case of delay by the party who commenced the arbitra
tion~ the arbitral tribunal may make an award dismissing the 
claim or give direGtions for lhe ~peedy determination of the 
arbitration and may impose conditions on its decision. 

(5) If the arbitration was commenced jointly by all the parties, 
subsectioh.s (2) and (3) apply, with necessary modifications, 
but subsections (1} and (4) do not. 

Comme:nt~ry: The arbitral tribunal may dismiss a claim that is not 
pursued, strike out a defence that is not maintained and continue the 
arbitration in the absence of a party without reasonable excuse. (Pwpo-. 
sition 12{6)). 

Appointment of expert 

28.-(1) An arbitral tribunal may appoint an expert to report to it on 
specific issues. · 

(2) The arbitral tribunal may require parties to give the expert any 
relevant information or to allow him or her to inspect prop
erty or documents. 

(3) At the request of a party or of the arbitral tribunal, the expert 
shall~ after making the report; participate in a hearing in 
which the parties· may question the expert and present the 
testimony of another expert on the subject-matter of the 
report. 

Commentary: Self-explanatory. (Pi·oposition 14(4)) 

Obtaining evidence 

29. -( 1) A party may serve a person with a no~ ice requiring him or her 
to attend and give evidence at the arbitration at the time and 
place named in the notice. 

(2) The notice has the same effect as a notice in a court proceed· 
ing requiring a witness to attend at a lJ.earing or produce 
documents, and sh::tll be served in the san1e way. 

(3) An arbitral tribunal has power to administer an oath or 
affirmation and power to require a witness to testify under 
oath or affirmation. 

(4) On the application of a party or of the' arbitral tribunal, the 
court may make orders and give directions with respect to the 
takiilg b f evidence for an a1'bitration as if it were a court 
proceeding. , 
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Commentary: Notices to people requiring them to attend and give 
evi~lence are served persona1ly, in the same way as an in-court proceed
ing. The arbitral tribunal may administer an oath or ati affirmation. 
(Proposition 14(4)). 

Restriction 

30. No person shall be compelled to produce information, property 
or documents or to give evidence in an arbitration that the person could 
not be compelled to produce or give in a court proceeding. 

~Commentary: No evidence is compellable in an arbitration that is not 
compellable at a trial. A similar provision is found in the common law 
provinces' arbitrations acts. The present section is a combination of 
ALRI sections 26(3) and 27(4). 

AWARDS AND TERMJINATJiON OF AIUiffRA..'l'lON 

Application of law and equity 

31. An arbitral tribunal shall decide a dispute in accordance with law, 
including equity, and may order specific perfmmance, injunctions and 
other equitable rernedies. 

Comment:ny: The arbitral tribunal is required to apply the law, which 
extends to rules of equity and specified equitable remedies. The parties 
can opt ciut of this, to permit the arbitration to be decided on the basis 
of what is fair in the circurnstances. (Proposition 17(1)). 

Conflict of laws 

32. ·( t) In dedding a dispute, an arbitral tribunal shall apply the rules 
of law designated by the parties or, lfnone are designated, ihe 
rult:s of law it considers appropriate in the circumstances. 

(2) A designation by the parties of the 1aw o£ a jurisdiction refers 
to the jurisdiction's substantive law and not to its conflict of 
laws rules, unless the parties expressly indicate that the desig~ 
nation includes them. 

Comment:u·y: If the parties do not' designate rules of law, then the 
tribunal must :apply the niles it considers appropriate. (ProiJosition 
17(1)). 
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Application of arbitration agreement) contract and usages of tra.de 

33. The arbital tribunal shall decide the dispute in accqrdance with 
the arbitration agreement and the contract, if any) under which the 
dispute arose, and shall also take into account any applicable usages of 
trade. 

Comment::n·y: The arbitral award is an interpretation of the agreement 
and the contract, unless the parties agree otherwise, and the usages of 
the trade surrounding such agreements and contracts must be taken into 
account. (Proposhion 17(1)). 

Decision of arbitral tribunal 

34. If an arbitral tribunal is composed of more than one member, a 
decision of a majority of the members is the arbitral tribunal's decision; 
however) if there is no majority decision or unanimous decision, the 
chair's decision governs. 

Co.raunental!·y: A majority oft he tribunal may decide, and if there is, for 
example, a three-way split, the chair decides. (Proposition 19(2)). 

Mediation and conciliation 

35. (Each jurisdiction should choose Option A or Option B.) 

Option A 
. . 

The members of an arbitral tribunal may, if the parties consent, use 
mediation, conciliation and simil~r teGhniql:!.eS during the arbitration to 
encourage settlement of the dispute and may afterwards 1esume their 
roles as arbit1ators without disqualification. 

Option B 
The membe1s of an arbitral tribunal shall not use mediation, concili

ation or similar techniques during the arbitradon. 

Commentary: Enacting jurisdictions n1ay choose either to allow the 
arbitrators to practise niediation and conciliation or to forbid them 
from doing so. The Uniform International Conimercial Arbitratioi1 Act 
allows ihe arbitrators to engage in mediation on the consent of the 
parties. 

The present sta,tute provides for a single consent at the beginning of 
mediation, without a s~parate consent when the arbitrator goes back to 
arbitrating, the mediation presumably having failed~ The reason for 
eliminating the double consent found in the international statute was to 
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prevent a party from subverting an arbitration in bad faith at the end of 
mediation; by refusing consent to return to arbitration. 

The reason for forbidding a change of role is that a mediator or 
conciliator may learn things from one party 1n confidence that he or she 
may not disclose to the other parties. Knowing this information might 
be perceived to prevent a judicial disposition of the case on the merits if 
the person then returns to arbitration. 

Settlemen( 

36. If the parties settle the dispute during arbitration, the arbitral 
tribunal shall terminate the arbitration and, if a party so requests, may 
record the settlement in the form of an award. 

Commentry: The parties may settle the dispute and have the settlement 
incorporated into q,n award unless the tribunal objects, for example on 
the ground that the proposed settlement is illegal. (Proposition 17(5)). 

Binding nature of award 

37. An award binds the parties~ unless it is set aside or varied under 
section 45 or 46 (appeal, setting aside award). 

Corrmientary: Self-explanatory. (Proposition 17(4)). 

Form of award 

38.-(i) An award shall be made in writing and, except in the case of an 
award made on consent, shall state the reasons on which it is 
based. 

(2) The award shall indicate the place where and the date on 
which it is made. 

(3) The award shall be dated and shall be, signed by all the 
members cif the arbitral tribunal, or by a majority of them if 
an. explan(ltion of the omissiqn of the other signatures is 
included. 

(4) A copy of the awa..td sh~ll be delivered to each party. 

Commentary~ Self-explanatory. (Ptoposition 17(6)). The proposals 
adopted at Yellowknife did not require the place of the awani to 1Je 
shown, tho].lgh the Model Law does so. Since the present Act provides 
for interprovinch11 enforcen1.ent while the propo~aJ~·originally did not, a 
reference to place has been added. 
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Reasons help the sense of fairness, and in many cases they can be 
easily given. The parties may waive this provision if they firid the 
obligation onerous. (Propoposition 19(7)). 

Extension oj time limits 

39. The court may extend the time within which the arbitral tribunal 
is required to make an award, even if the time has expired. 

Cmnmentary: Self-explanatory. This is not waivable, so the court may 
be able to save any arbitration. The Act provides other remedies for 
undue delay on the part of the arbitrator. (Proposition 17(8)). 

Explanation 

40.-(1) A party may, within thirty days after receiving an award, 
request that the arbitral tribunal explain any matter. 

(2) if the arbitral tribunal does not give an explanation within . . 

fifteen days after receiving the request, the court may, on the 
party's application, order it to do so. 

Commentary: Self~explanatory. (Proposition 17(7)). The Act provides 
that a party may request an explarmtion of any rn0-tter, inchJ.ding better 
reasons, before going to court for an order to that effect. 

Interim awards 

4L The arbitral tribunal may make one or more interim awards. 

Commentary: Self--explanatory. (Proposition 17(3)). The Yellowknife 
meeting agreed that the tribunal could make rnore than one interim 
award if it desired. 

Afore than one final a}vard 

42. The arbitral tribunal may make more • than one final award, 
disposing of one or more matters referred to arbitration in each award, 

Commentary: The arbitral tribunal may fii1ally dispose of issues one by 
qn~ rath~r tha.n all at the same time. (Proposition 17(3)). 

Terrnination of arbitration 
. . 

4J. -( l) An ai'bitration is terminated when, 
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(a) the arbitral tribunal m~kes a final award in accordance 
with this Act, disposing of all matters referred to 
arbitratibil; 

(b) the arbitral tlibunal terminates the arbitration under sub
section (2), (3), 27{1) (claimanfs failure to submit state
ment) or 27(4) (delay); or 

(c) an arbitrator's mandate is terminated, if the arbitration 
agreement provides that the arbitration shall be con· 
ducted only by that arbitrator. 

(2) An arbitral tribunal shall make an order terminating the 
arbitration if the claimant withdraws the claim, unless the 
respondent objects to the termination and the arbitral tribu
nal ag1'ees that the respondent is entitled to obtain a· final 
settlement of the dispute. 

(3) An aibittal tribunal shall make an order terminating the 
arbitration if, 

(a) the parties agree that: the arbitration should be termi~ 
nated; or 

(b) the arbitral tribunal finds that continuation of the arbi
tration has become unnecessary or impossible. . . 

(4) The arbitration may be revived for the purposes of section 44 
(corrections) or subsection 45(5) (appeal), 46(7), 46(8) (set
ting aside award) or 54(3) (costs). 

(S) A party's death terminates the arbitration only with respect to 
claims that are extinguished as a result of the death. 

Cmmneniary: This section sets out the cases in which an arbitration 
terminates. The most obvious one is a final award disposing of all the 
matters referred to arbitration. The section also covers termination in 
the discretion of the arbit.rator, such as ·foi.· delay. 1e'nnination in some . . . 

cases will be compulsory: wh{m the only possible arbitrator is removed, 
when the claimant withdraws ~he claim (in most:cases), when the parties 
ag,ree to terminate the proceeding, or when the contirmation of the 
arbitration has become impossible. However, the arbitration may be 
reopened for the purposes mentioned in the section. (Proposition 17 (9), 
(10), (12)). The Alberta proposals do not specifically refer to reviving a 
terminated arbitration for corrections, but this is a logical place to refer 
to all the possibilities that a final determination will be reopened. 
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Correction'> 

44.-(1) An arbitral tribunal may, on i.ts own initiative within thirty 
days after making an award or at a party's request made 
within thirty days after receiving the award; 

(a) correct typographical errors, errors of c;;~lculation and 
similar errors in the award; or 

{b) amend the award so as to correct an il~justice caused by an 
oversight on the part of the arbit1al tribunaL 

(2) The arbitral tribunal may, on its own initiative at any time ot 
at a party's request made within thirty days ;;tfter receiving the 
award, make an additional award to deal with a claim that was 
presented in the arbitration but omitted from the earlier 
award. 

(3) The arbitral tribunal need not hold a heating or meeting 
before rejecting a request made under this section. 

Cmnmentan-y: The open-endedness which a power of correction for 
oversight will produce should be weighed against the possibility of 
injustice which may occur in the absence of such a power. The Act 
minimizes this indeterminacy by requiring an application for correction 
of the oversight to be made within 30 days. However, the tribunal is not 
so limited in issuing supplementary awards of its own initiative. Further, 
the ti·n~unai rnaydecide not to hold a hearing before rejecting a request 
to make a correction, since the tri()unal should know whether it made an 
oversight or not, without holding a hearing to find out. (Proposition 
17(12)). 

REMED!E§ 

Appeal 

45.-(1) A party may appeal an award to the court on a question of law 
with leave, wliich the court shali gi·ant only if it is satlsfiecl 
that, 

(a) the importance to the !)atties of the matters at stake in the 
· arbitration jl.tstifies an appeal; and 

(b) determination of the question of law at issue will signifi
cantly affect the rights of the parties. 
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(2) If the arbitratiou agreement ~o provides, ;3, party may appeai 
an award to the court on a questio:n of law. 

(3) If the arbitration agreement so provides, a party may appeal 
an award to the court on a question of fact or on a question of 
mixed fact and law. 

(4) The court may require the arbitral tribunal to explain any 
matter. 

(5) The court may confirm, vary or set aside the award or may 
remit the award to the arbitral tribunal, with the courfs 
opinion on the question of law, in the case of an appeal on a 
question of law1 and give directimis about the conduct of the 
arbitration. 

Commeij.tary: An appeal is made to the court of general jurisdiction of 
the enacting jurisdiction. Appeals on questions of law m~:ty be brought 
if the parties agree or if the court giv<;~ le~v~ to appeal. Except where the 
appeal is brought on consent of the parties, the court must.be satisfied 
that the importance of arbitrat~on to the parties justifies the interven
tion oft he: court and that the determination of the point of law is likely 
to affect significantly the rights 9f one or all of the parties (Proposition 
19(4)). The parties may also agree to proviqe an appeal on a question of 
fact or a question of 1llixed fact and law but in the absence of ~greement 
no such appeal lies, The right of appeal on a question of law, subject to 
leave, may not be be waived by the parties. (Proposition 19(1), and 
Section3 of this Act). 

Setting aside award 

46.-{1) On a party's application., the 90urt may set aside an award on 
any of the following grounds: 

(a) a party entered into the arbitration ~greernent while un
der a legal in.capacity; 

(b) the arbitration agreement is invalid or has ceased to exist; 

(c) the award deals with a dispute that the.a.rbitration agree
ment does not cover or qontains a <lecision on a matter 
that is beyond the scope of the agreement; 
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(d) the composition of the tribunal was not in accordance 
with the arbitration ag1eement or, if the agreement did 
not deal with that matter, was not in accordance with this 
Act; 

(e) the subject-matter of the dispute is not capable of being 
the subject of arbitration under (enacting jurisdiction) 
law; 

(f) the applicant was not treated equally and fairly, was not 
given an opportunity to present a case or to respond to 
another party;s case~ or was not given proper notice of 

• the arbitration or of the appointinent of an arbitrator; 

(g) the procedures followed in the arbitration did not comply 
with this Act; 

(h) an arbitrator has committed a corrupt or fraudulent act 
or there is a reasonable apprehension of bias; 

(i) the award was obtained by fraud. 

(2) If dause (l)(c) applies and it is reasonable to separate the 
decisions on matters covered by the arbitration agreeme1it 
from the impugned ones, the court shall set aside the im
pugned decisions and allow the others to stand. 

(3) The court shall not set aside an award on gwunds referred to 
in clause (l )(c) if the party has agreed to the inclusion of the 
dispute or matter, waived the right to object to its indusion or 
agreed that the arbitral tribunal has power to decide what 
disputes have been referred to it. 

(4) The r.ourt shall not set aside an award on grounds referred to 
• in clause (l)(h) if the party had an opportunity to challenge 
the arbitrator on those grounds under section 13 before the 
award was made and did not do so, or if those grounds were 
the subject of an unsuccesSful challenge. 

(5) The court shall not set aside an award on a ground to which 
the applicant is deemed under section 4 to have waived the 
right to object. 
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(6) If th~ ground alleged for setting aside the award could have 
been raised as an objection to the arbitral trJbp:nal's jt).risdic~ 
tion to conduct, the arbitration or as an objection that the 
arbitral tribunal was exceeding its authority, the court may set 
the award aside on that ground if it considers the applicant's 
failure to make an objection in accordance with section 17 
justified. 

(7) When the rourt sets aside an award, it may remove the arbitral 
tribunal or an arbitrator and may give directions about the 
conduct of the arbitration. 

(8) Instead of setting aside an award, the court may remit it to the 
arbitral tribunal and give directions about the conduct of the 
arbitration. 

Commentary: The Act sets out all the grounds for what is in effect a 
judicial review of the application, to replace the present vague term 
"misconduct". The list of grounds is intended to give those involved in 
arbitration advance notiCe of things to be avoided. The grounds, stated 
broadly, include a fundamental flaw in the arbitration or in the compo
sition of the tribunal and a fundamental departure from equal treat
ment or fair opportunity to put or meet a case. 

The rights to have an a\vard set aside are limited. If the party seeking 
to set the award a~ide has waived the objection under the provisions of 
the Act, or has raised a challenge earlier on the same ground and has 
failed, or has had the opportunity to raise the point and has not done so, 
then the award shall not pe set aside. (Propositiqn 19(3)). · 

The Act specifies the power of the court when an award is set aside 
and allows the court to l"emit the award to the tribunal rather than 
.setting it aside. (Proposition 19(5)). 

Time limit 

47 .-(1) An appeal of an award or an application to set aside art award 
shall be commenced within thirty days after the appellant ot 
applicant receiv~s the award, con;ection, explanation, change 
or statement of reasons on which the appeal or application is 
based. 

(i) Subsectio11 (1) does nQt ~pply if the appellant or applicant 
alleges corruption or fraud. 
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Con:ummtary: An appeal or an application to set aside must be brought 
within 30 days after receiving notice of the award, unless the appellant 
or applicant alleges coiTuption or fraud. This is intended to reduce 
uncertainty and permit speedy enforcement of the award. (ALRI Sec
tioi1 34(9)) 

Declaration of invalidity of arbitration 

48.-(1) At any stage during or after an arbitration, on the application 
of a party who has not participated in the arbitration, the 
court may grant a declaration that the arbitration is invalid 
because, 

(a) a party entered into the arbitration agreement while un
der a legal incapacity; 

(b) the arbitration agreement is invalid or has ceased to exist; 

(c) the subject-matter of the dispute is not capable be being 
the subject of arbitration under (enacting jurisdiction) 
law; or 

(d) the arbitration agreement does not apply to Lhe dispute. 

(:2.) When the court grants the declaration, it may also grant an 
injunctiqn. against the commencement or continuation of the 
arbitration. · 

Conmientliry: A party who does not participate in the arbitration tnay 
seek a declaradon from the court that the arbitration is invalid through 
a defect in the agreemept or the subject matter. As the parties mjght have 
this option at common law, it seemed worthwhile to spell it ciut arid limit 
it. Arbitnitors cannot have ultimate .authority to decide vJhere the 
boundary is between an arbitration which has been agreed to and. a legal 
nullity. Ultimate court interventton is necessary to keep arbitrations 
within arbitration agreements. This section would allow a person to 
have the court make this decision without having to p(:l.rticipate in the 
arbitration that the person claims is void. (Proposition 1:9(2)). 

Further appeal 

49. An appeal from the court's decision in an appeal of an award, an 
appli<::at~on to set ;3.side art award or an: application for a deClaration of 
invalidity may be made to the (appellate cowt). with leave of that couri. 
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Commentary: An appeal may be carried further, and the result of an 
application to set aside may be appealed, if the court of appeal gives 
leave. The parties are free to exclude this provision. (ALRI 34(10)). 

Enforcement of award 

-50.-(1) A person who is entitled to enforcement of an award made in 
(enacting jurisdiction) or elsewhere in Canada may make an 
applicettion to the court to that effect. 

(2) The application shall be made on notice to the person against 
whom enforcement is sought, in accordance with the rules of 
court, and shall be supported by the original award or a 
certified copy. 

(3) The court shall give a judgment enforcing an award made in 
(enacting jurisdiction) unless, 

(a) the thirty-day period for commencing an ,appeal or an 
application to set the award aside has no~ yet elapsed; 

(b) there is a pending appeal, application to set the award 
aside or application for a declaration of invalidity; or 

(c) the award has been set aside or the arbitration is the 
subject of a declaration of invalidity. 

(4) The court shall give a judgment enforcing an award made 
elsewhere in Canada unless, 

(a) the period for comniencing an appeal or an application to 
set the award aside provided by the laws of the province or 
territory where the award was made has not yet elapsed; 

(b) there is a pending appeal, application to set the award 
aside or ;;tpplication for a declaration of invalidity in the 
province or territory wb.ere the award was made; 

(c) the award has been set aside h1 the province or territory 
where it was made or the arbitration is the subject of a 
declaration of invalidity granted there; or 

(d) the subject-matter of the awa:rd is not capable of !)eing 
the subjec~ of arbitration under (enacting jurisdiction) 
l~w. 

ns 



UNIFORM LAW CONFERENCE OF CANADA 

(5) If the period for commencing an appeal, application to ~et 
the award aside or application for a declaration of invalidity 
has not yet elapsed, or if such a proceeding is pending, the 
court may, 

(a) enforce the award; or 

(b) order, on such conditions as are just, that enforcement of 
the award i$ stayed until the period has elapsed without 
such a proceeding being commenced, or until the pending 
proceeding is finally disposed of. 

(6) If the court stays .the enforcement of an award made in 
(enacting jurisdiction) until a pending proceed~ng is finally 
disposed of, it may give directions for the speedy disposition 
of the proceeding; 

(7) lf the award gives a remedy that the comt does not have 
jurisdiction to grant or would not grant in a proceeding based 
on similar circumstances, the court may, 

(a) grant a different remedy requested by the applicant; or 

(b) in the case of an award made in (enacting jurisdiction), 
remit it to the arbitral tribunal with the com t's opinion, 
in which case the arbitral tribunal may award a different 
remedy. 

(8) The court has the same powers with respect to the enforce· 
ment of awards as with respect to the enforcement of its own 
judgments. 

Commentary: This section provides for enforcement of awards made 
within the jurisdiction or elsewhere in Canada. It is made on notice 
served according to the rules of court. The basic rule is that judgment . 
will be gb;~n un}~$8 the aware\ may still l;>e appe~l{!d or set aside where it 
was made, or there is a pei1ding appeal, application to set aside or 
application for declaration of invalidity. Where the award has in fact 
been set aside, i·eversed on appeal or deClared a hu11ity, enforcement will 
of course not be giveri. 

These rules apply to awards made within or outside the jurisdiction. 
For awards made ou•tside the jurisdiction, a court within the jurisdiction 
I'nay i3Jso• refuse tci enforce if the Slibject matter of the award is not 
capable of being the subject of arbitration under the enforcing juris die~ 
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tion'~ law. Very few subjects are not capable of being the subject of 
arbitration under Canadian law. 

This means that the award cannot be resisted on any ground outside 
the jurisdiCtion where it was made. This is different from the Model Law 
rules which permit a party to resist enforcement where enforcement is 
sought on the same grounds as the party could have used to set the 
award aside in the jurisdiction where the award was made. The principle 
behind the J)resent section is that the losing party should have only one 
opportunity to attack the award, and the best place to exercise that 
opportunity is in the jurisdiction where it was made. 

Even if the jurisdiCtion where the award was made does not yet have 
the Uniform Arbitratior1 Act, its processes should be deemed to be just, 
because it is a Canadian jurisdiction, 

Another consequence of this structure is that the party who ha,s 
notice of an award must act within 30 days to appeal it, or to apply to set 
it aside, or to have it declared invalid if the party has not participated. 
The losing party cannot sit back and wait for an apl)Iication to enforce. 
If the award is not attacked for 30 days after it" is n}ade, then its 
enforcement will in effect be autqmatic in every j urisd,icdon in the 
country (that adopts the Uniform Arbitration Act.) 

This structure builds on what was discussed at Yellowknife but treats 
it in more detail. 

If the award gives a remedy that the court does not have the jurisdic~ 
. tion to grant or would not grant in a proceeding based on similar 
circumstances,' the court may grant a different remedy or rethit the 
matter to the arbitl'al tribunal for a different remedy. This contemplates 
an award that the court would not enforce) though there might be no 
legal objection if the parties simply complied with the agreement. This 
point was discussed and agreed at Yellowknife. 

The rest oft he sectioi1 is seff,.expla:ilatory. 

GENERAL 

Crown bound 

51. This Act binds the Crown. 

Section 51: Self-explanatory. (Proposition (4)). The language does not 
restrict the Act to the Crown in right of the enacting jurisdiction, though 
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this would in most cases be the constitutional effect. One purpose in . . . 
leaving the language open is to permit an argument to be made concern~ 
ing arbitrations involving Crown agents or Crown corporations from 
another jurisdiction. 

Limitation periods 

52.-0) The law with respeGt to limitation pedods applies to an arbi
tration asifthe arbitration were an actio~1 and a ciaim made in 
the arbitration were a cause of action. 

(2) If the coUI t sets aside an award, teuninates an arbitra.tion or 
declares an arbitration to be invalid, it may order that the 
period from the cominencement of the arbitration to the date 
of the order shan be excluded from the computation of the . . 

time within which an action may be brought on a cause of 
action that w;;Js a claim in the arbitration. 

(3) An application for enforcem{:nt of an award may not be made 
more than two years after the day on which the applicant 
recdves the awatd. 

Commentary: The Act makes clear for the first time that limitation 
periods apply to claims iii arbitration: as if the arbitt"atiort were an 
action. (Proposition 8(1 )). In order to encourage people to arb.itrate 
their claims, subseCtion 2 provides that if a court sets asid~ an ~ward or 
otherwise ends an arbitration, it may exclude the period spent in arbitra
tion from the computation of the. limitation period. This prevents the 
p~rties from being prejudiced in their liltimate right to :bring an action 
by having gone to arbitration first. (Proposition 8(2)). in any event, the 
other party to litigation is not prejudiced by the lapse of time spent on 
arbitration. The remedy is discretionary, so the respondent would have a . . . . . . 

chance to persuade the court that it would be unfair to allow the extra 
time. 

A party winning an arbitration must apply to enforce an award within 
two years from receivh1g the award. 'I'his is hJ.tended to encourage the 
parties to exercise their dghts within a reasonable time, once they are 
made definite by the award. (Proposition 8(3)). 

The drafters of this Act and their correspondents in Alberta and 
British Columbia felt that these provisions should be in the Uniform 
Arbitration Act rather than iri the Unjform Limitation Act. 
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Service of notice . 

53 ,-(1) A notic~ or othe1 document may be served on an individual by 
leaving it with him or i1er. 

(2) A notice or other document may be served on a corporation 
by leaving lt with an officer, director or agent of the corpora
tion, or at a place of business of the corporation with a person 
who appears to be in control or management of the place. 

(3) ·A notice or other document may be served by sending it to the 
addressee by telephone 1..i·ansmission of a facsini.ile to the 
number that the addressee specified in the arbitration agree
ment or has furnished to the arbitral tribunal. 

(4) If a reasonable effort to serve a notice or other document 
under subsection (1), or (2) is not successful and it is no1 
possible to serve it under subsection (3), it may be sent by 
prepaid registered mail to the mailing address that the ad
dressee specified in the arbitration agreement or furnished to 
the arbitral tribunal or, if none was specified or furnished, to 
the addressee's l~st-known place of business or residence. 

(5) Unless the addressee establishes that the addressee, acting in 
good faith, through absence, illness or other cause beyond the 
addressee's control failed. to receive the notice or other docu· 
ment until a later date, it is de~1ned to have been, received, 

(a) on the day it is given or transmitted, in the case of Service 
under subsection (1), (2) or (3); 

(b) on the fifth day after the day of mailing, in the case of 
service under subsection (4). . . 

(6) The court way make a.n order for substituted service or an 
order dispensing with service, in th~ same manner as under 
the rules of court, if the conrt is satisfied that it is necessary to 
serve the notice or other document to commence an arbitra
tion or proceed towards the appointment or an arbitral tribu
nal.and that it is impractical for any reason to effect prompt 
se1 vice under subsection (1), (2), (3) or (4). 

(7) This section does not apply to the service of documents in 
respect of court proceeditigs~ 
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Comsrumtary: The service provisions are intended to have the same 
effect as service under the rules of court. The enacting jurisdiction 
should consider whether it is content with this formulation. The rules of 
court are, however, extended by section53(3), whkh allow an originat
ing notice to be served by facsimile transmission, if the parties have 
acquiesced by providing a facsimile number in the arbitration agree
ment, or have otherwise made it available in the context of the arbitra· 
tior1. The parties to an arbitration, because of the agreement, have a 
pre-existing relationship whiCh justifies this method of service even at 
the outset while the parties to a lawsuit may have no such existing 
connection. 

Costs 

54.-(1) An arbitral tribunal may award the costs of an arbitration .. 

(2) The arbitral tribunal may award all or part of the costs of an 
arbitration on a solicitor and client basis, a party and party 
basis or any other basis if it does not specify the basis, the 
costs shall be determined on a party and party basis. 

(3) The costs of an arbitration consist of the parties' legal ex
penses, the fees and expenses of the arbitral tribunal and any 
other expenses related to the arbitration. 

(4) If the arbitral tribunal does not deal with costs in an award, a 
party may, within thirty days of receiving the award, request 
that it make a fmther award dealing with costs. 

(5) In the absence of an award dealing with costs, each party is 
responsible for the party's own legal expenses and for an 
equal share of the fees and expenses of the arbitral tribunal 
and of any other expenses related to the arbitration. 

(6) lf a party makes an offer to another party to settle the dispute 
or part of the dispute, the offer is not accepted and the arbitral 
tlibunal's award is no mote favourable to the second-named 
party than was the offer, the atbitral tribunal 1nay take the fact 
into accoui1t in awarding c'osts in respect of the period from 
the making of the offer to the making of the award. 

(7) The fact that an offer to settle has been made shall not be 
communicated to the arbitral tribunal until it has made a final 
·de tel mination of all aspects of the dispute other than costs. 
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Comment~ry: The tribunal may award costs, which consist of legal 
fees, the fees and expenses of the tlibunal, and any other expenses. In 
the absence of an award dealing with costs, each party is responsible for 
the party's own legal expenses and for an equal share of the fees and 
expenses ()f the arbitral tribunal. The arbitral tribunal may take into 
account any offer to settle, in a fashion similar to that provided under 
the rules of court of some jurisdictions. (Proposition 17(13)). 

Arbitrator's fees and expenses 

55. The fees and expenses paid to an arbitrator shall not exceed the 
fa,ir value of the services performed and the necessary and reasonable 
expenses actually incurred. 

Com.mentary: This is a "defaultn rule on arbitrators' fees and ex
penses, which the parties may override by specific provisions for fees. lt 
sets a standard that can be applied by a taxing officer in the appropriate 
case; (ALRI s.37(1)). 

Taxation of costs, fees and expenses 

56.-(1) A party to an arbitration may have an arbitrator's account for 
· fees and expenses taxed by a taxing officer in the same manner 
as a solicitor's bill under (appropriate statute). 

(2) If an arbitral tribunal awards costs and directs that they be 
taxed, or awards costs without fixing the amount or indica
ting how it is to be ascertained, a party to the arbitration may 
have the costs taxed by a taxing officer in the same manner as 
costs under the rules of court. 

(3) In assessing the part of the costs represented by the fees and 
expenses of the arbitral tribunal, the taxing officer shall apply 
the sani.e principles as in the taxation or" an account under 
subsection (1). 

(4) Subsection (1) applies even if the account has been paid. 

(5) On the application of a party to the arbitration! the court niay 
. review a taxation of costs or of an arbitrator's account for fees 
and expen$eS and may confirm the taxation, vary it, set it 
aside or remit it to the taxing officer with directions. 

(6) On the application of an arbitrator, the court may review a 
taxation of his or her account for fees and expenses and may 
confirm the taxation, vary it, set it aside or remit it to the 
taxing officer with directions. · · 
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(7) The application for review may not be made aftei· the period 
specified in the taxing officer's certificate has elapsed or, if no 
period is specified, more than thirty days after the date of the 
certificate, unless the court ordei's otherwise. 

(8) VI/hen the time during which an application for review may be 
made has expired and no application has 'Qeen made, or when 
court has reviewed the taxation and made a final determina
tion, the certificate may be filed with the coutt and enforced 
as if it were a judgment of th~ court. 

Commentary: The taxation of fees is carried out in the same way as the 
taxation of costs in a court action, with the difference that the part of 
the costs represented bythe fe~s and expenses of the arbitral tribunal are 
taxed like a solicitor's bill rather than a~ legal c;osts in litigation. 

The court may review the taxation of an account and may vary it, set it 
aside or remit it if it chooses not to confirm the taxation'. A certificate of 
taxation may be enforced as if it were a judgment of the court, once it is 
final or approved on appeal.(ALRl s. 37) 

The intention of sections 54 through 56 is that ~ach jurisdiction 
should amend its sti:ttutes. or rules with the following effect: 

(a) arbitrators may award costs; 

tb) arbitrators niay determine the basis of costs, whether party
party, solicitor and client; ot other; 

(c) in default of such determination, costs are to be awarded as 
party-pal ty costs; 

(d) the party in whose favour they are awarded may have them 
· taxed in the same way as costs in an actipn. 

Interest 

57. (Each jurisdiction should give arbitral tribunals power to order· 
the paym(?-nt of ''pre, awarciH interest in the same manner as courts may 
order pre-judgment iriterest, (:lnd should provide that awards beca· intei
est in the same manner as judgments.) 

Comme:nta1,y: Proposition 17(13), adopted at Yellowknife, provided 
thq.t an aroitral tripl.mal ln.ay award interest, including prejudgment 
interest. sfnce the Itiethods u~ed to effect this end vary considerably 
fl.Cross Canada, the Uniform Act makes rderence to the pr~nciple rat her 
than attempting to prescribe specific language~ 
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QU!E§l'IONS PREJLIMJNAIRE§ 

Di,[initiotzs 

1 Les definitions qui suivent s'appliquent a 1a presente loi. 

«arbitre» S'entend en outre d'un surarbitre. («arbitrator») 

«convention d'arbitrage» Convention par 1aquelle plusieurs per
sonnes conviennent de soumettre a !'arbitrage un differend sur
venu ou susceptible de survenir entre elles. (<<arbitration 
agreement») 

«tribu.naljudiciaire» Sauf aux articles 6 et 7, s'entend du (tribunal 
judiciaire competent). \<<court>>) 

Application de la Loi 

2 (1) La presente loi s'applique a tout arbitrage effectue en vertu. 
d'une convention d'arbitrage a moins que, selon le cas: 

a) l'app1ication de la presente loi ne soit exclue de par la 
convention ou de par la loi; 

b) la partie ll de la Loi uniforme sur /'arbitrage commerciale 
international ne s'applique a }'arbitrage. 

(2) La presente loi s' applique, avec 1es adaptations necessaires, 
au.x arbitrages effectu.es conformement a une autre loi, sauf 
disposition contra1re de cette loL Toutefois, en cas de con:i:1it 
entre la presente loi et l'autre loi ou les reglements pris en 
application de cette derniere, Pautre loi ou les reg1ements 
l'emportent. 

Exclusion de dispositions 

3 Les parties a une convention d'arbitrage peuvent convenir, ex
pressement ou implicitement, de modifier ou d.' exclure une dispo
sition de la presente loi, a !'exception de celles qui suivent: 

a) le paragraphe 5 (4) (clauses du type «Scott c. Avely»); 

b) Particle 19 (egalite et equite); 

c) I' article 39 (prorogation du delai); 

d) le paragraphe 4.5 {1) (appel sur une question de droit); 

e) l'article 46 (annu.lation de la sentence); 

f) l'article 48 (declaration d,~ nullite de !'arbitrage); 

g) I' article SO{execution de la sentence). 
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Renonciatii.m au droit d 'obje~'tion 

4 Est n§putee avoir renon.c.e a son droit d'objection la parti~ qui, tout 
en sachant qu'une disposition de la presente loi~ a !'exclusion 
cl'une disposition tnentioi'u1ee a l'article 3, ou la conve11tion d'ar
bitrage n'est pas respectee, pa1 ticipe a un arbitrage sans s'opposer 
a ce non-respect dans le delai prevu ou, s'il n'est pas prevu de 
delai, dans un delai raisonnable .. 

Convention d'arbitrage 

5 (1) La convention d'arbittage peut constituer une convention dis
ti.ncte ou faire partie d'une autre convention. 

(2) Si les parties a une convention d'arbitrage concluent une autre 
convention relativeni.ent a l'arbitrage, ·celle-d est n§putee faire 
partie de la conver1tion cParbitrage. 

(3) 11 n'est pas necessaire que la convention d'arbitrage soit sous 
forme ecrite. 

(4) La convention qui exige ou qui a pour effet d'exiger qu'une 
question soit tranchee par la voie arbitrale avant de pouvoir 
etre portee devant un tribunal judiciaire a 1e merne et'fet qu'une 
convention d'arbitrage. 

(5) La convention d;arbitrage ne ]JeU1 etre revoquee que con
fonnement aux regles ordinaires du droit des obligations. 

iN'fERVENTION DU TRlBUNAl, .HJDICIAIRE 

Intervention limitee du tribunaljudiciaire 

6 Aucun tribunal judiciaire ne doit intervenir dans les questions 
regies par la presente loi, sauf da1is les cas prevus par celle-ci. 

Sursis 

7 (1) Si une partie a une convention d'arbitrage introduit une in
stance a l'egard d'une question que la convention oblige a. 
soumettre a l'arbitlage, le tribunal judiciaire devant leque1 
!'instance est introduite doit, sur iamotion d'une autre partie a 
la convention d'arbitrage, surseoir a !'instance. 

(2} Cependant, le tribunal judiciaire peut refuser d:e surseoir a 
!'instance dans l'un ou l'autre des cas suivants: 
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a) une partie a cortclu la convention d'arbitrage alors qu'elle 
etait frappee d'incapacite juridique; 

b) la convention d'arbitrage est nulle; 

c) I' objet du differen~l ne peut faire robjet d'un arbitrage aux 
teunes des lois de (province ou territoire qui tegijere)); 

d) la motion a ete presentee avec un retard indu; 

e) la question est propre a un jugement par defaut ou a un 
jugement sommaire. 

(3) J~arbitrage du differend peut etre engage et poursvivi pendant 
que la motion est devant le tribunal judiciaire. · 

(4) Si le tribunal judiciaire r~fuse c\e surseoir a l'instance: 

a) d'une part, aucun arbitrage du differend ne peut etre 
engage; 

b) d'autre part, !'arbitrage qui a ete engage ne peut etre pour
suivi, et tout ce qui a ete fait dans le cadre de }'arbitrage 
avant que le tribunal judiciaire ne rende sa decision est sans 
effet. 

(5) Le tribunal judiciaire peut surseoir a l'instance en ce qui 
touche les questions traitees dans la convention d'arbitrage et 
permettre qu'elle se poursnive en ce qui touche les auires 
questions, s'il constate: 

a) d'une J,.'>art, que la convention ne traite que de certaines des 
questions a l'egard desquelles l'instance a eie introduite; 

b) d'autre part, qu'il est niisonnable de dissocier les questions 
. traitees dans la convention des autres questions. 

(6) La deCision du tribunal judiciaire n'est pas susceptible d'ap
pel. 

Pouvoirs du tribunal judicia ire 

8 ( 1) Les pouvoirs du tribunal judiciaire en ce qui concerne la garde, 
la conservation et l'examen des biens, les injonctions provi
so1res et la nomination. de sequestres sont les memes dans le cas 
d'arbitrages que dans le cas d'actions en justice. 

(2) Le tribunal arbitral peut statuer sur toute question de droit qui 
est soulevee au cours de J' arbitrage. Le tribunal judiciaire peut 
egalement le faire a la requete du tr1b'unal arbitral, ou a la 
iequete d'une partie~ si ies autres parties oti le trib'uiial arbitral 
y c(:msenteri(. 
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(3) La decision du tribunal judiciaire sur une question de droit 
peut faire Pol)jet cl'un appel devant le (tribunal d'appel)~ sur 
autorisation de celle-d. · 

(4) A la requete de 'mutes les parties a plusieurs arbitrages, le 
tribunal judiciaire peut ordonner, selon le cas et 'iux conditions 
qui sont justes: 

a) que les arbitrages soientjoints; 

b) que les atbitiages soient eff'ectues simultanement ou conse
cutivement; 

c) qu'il soit sursis a l'un des arbitr;3.ges jusqu'a ce que l'un ou 
l'autre des arbiti·ages soit termine. 

(5) Si le tribunal judiciaire ordonne la jonction 'd'arbitrages, il 
peui designer un tribunal arbitral pour effectuer les arbitrages 
joints. Si toutes les parties s'entendent sur le choix du tribunal 
arbitral, le tribunal judiciaire doii le designer. 

(6) Le paragtaphe (4) o'a pas pour effet d'ernpecher les parties a 
plus d'un arbitrage de s'entendre pour joindre les arbitrages et 
de prendre toutes les mesures necessaires a cette fin. 

COMPOSITION DU TU1BUNAL ARRliTRAL 

Nombre d'drbitres 
9 Si la convention d'arbitrage ne precise pas le nombre d'arbi.tres qui 

doivent former le tribunal arbitral, celui-ci se compose d'un seul 
arbitre. 

Designation du tribunal arbitral 

10 ( l) Le tribunal judiciaire peut designer le tribunal arbitral, a la 
requete d'une partie? dans les cas suivants: 

a) la convention d'arbitrage ne prevoit aucune procedure de 
designation du tribunal arbitral; 

b) une personne investie du pouvoir de designer le tribunal 
arbitral n'a pas precede a sa designation apres 1a remise 
par une partie d'un preav1s de sept.jours ~ cette fin. 

(2) La designation du tribunal arbitral par le tribunal judiciaire 
· n) est pas 'susceptible d' appel. 

' . 

(3) Les paragraphes (l) et (2) s'appliquent, avec les adaptations 
necessaires, a la. desigriation de chacun des niembres des 
tribunaux arbitraux qui comprennent pius d 'un ai"bitre. 
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(4) Si te tribunal arbitral se compose d'au moins trois arbitres, 
CCUX·'ci doivent eJire Urt president choisipanni eUX. S~il Se 

compose de deux arbitres, ces derni.ers peuvent le fahe. 

Obligations de !'arbitre 

1 J (1) L'arbitre doit etre independant des parties et agir en toute 
impartialite. 

(2) Avant d' accepter sa designation comr.ne a1 bitre, le1 per so nne 
designee doit communiquer ~ toutes les parties a !'arbitrage 
toutes les circonstances dont elle a connaissance qui pour
raient susciter des craintes raisonnables de partialite. 

(3) Varbitre qui, au cours d'un arbitrage, apprend Pexistence de 
circonstances pouvant susciter des craintes raisonnab1es de 
partialite les communique promptement a toutes les parties. 

Revocation impossible 

12 Une partie ne peut revoquer la designation d'un arbi11e. 

Recusation 

13 (1) Une pnrtie ne peut u~cuser un arbitre que pour l'un des motifs 
suivants: 

a) il existe des circonstances qui peuvent susciter des craintes 
1aisonnables de partialite; 

b) Farbitre ne possede pas les competences necessaires dont 
sont Gonvenues les parties. 

(2) Une partie ne peut u§cuser l'arbitre qulelle a designe ou ala 
d¢signation duquel elle a partieipe que pour des motifs dont 
elle ignorait !'existence au moment de la designation. 

(3) La partie qlii veut recl.iser un arbitre envoie au tribunal arbi
tral un enonce des motifs de hi recusatiOtl, dims 1es quinze 
jours ,de la d0te ol) elk~ en a appris rexistence. 

(4) Les autres pat ties peuven.t convenir de revoquer l'arbitre 
n~cose, ou ce d~rnier peut dernissionner. 

(5) Si l'arbitre recuse n'est pas revoq~1e par les pal'ties et ne 
demissionne pas, le tribunalarbitral, y compris 1'0rbitre re· 
cuse, tranche le litige et avise les parties de sa decision. 
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(6) Dans les dix jours deJa date ou elle a re9u avis de la decision 
du Vibunal arbitral, une par tie peut presenter une requete au 
tribunal judiciaire pour qu'il tranche le litige et, dans le cas de 
la partie recusante, pour qu'il revoque l'arbitre. 

(7) En attendant qu'il soit statue sur Ia requete, le tribunal arbi
tral, y compris rarbitre reCt!Se, peut poursuivre Parbitrage et 
rendre une sentence, a moins que Je tribunal judidaire n'en 
ordonne autrement. 

Fin du mandat de l'arbitre 

14 (1) Le rnandat d'un arbitre prend fii1 dans ies cas suivants: 

a) l'arbitre demissionne ou decede; 

b) les parties conviennent d'y mettre fin; 

c) le tribunal arbitral maintient une recusation de Farbitre, il 
s'ecoule dix jqurs apres que toutes les parties ont ete 
avisees de la decision et aucune requete n'est presentee au 
tribunal judiciaire; 

d) le tribunal judiciaire revoque l'arbitre m.ix termes du para,
graphe 15 (1). 

(2) Le fait qu'un arbitre demissioime ou qu'un.e partie accepte de 
mettre fjn au mandat d'un arbitre n'implique pas que les 
motifs avances pour le recuser ou le revoquer sont consideres 
comme valides. 

Revocation de l'a.rbitre par le tribunal judicia ire 

15 (1) Le tribunal judiciaire peut revoquer un arbitre a la requete 
d'une partie presentee aux termes du paragraphe 13 (6) (recu
sation). Il peut egalement le revoquer ala teq'uete d'une partie 
si l'arbitte n'est plu's en mesure d'exer~er ses fonctions, com
met un acte venal ou frauduleux, tarde induhi.ent a effectuer 
l'arbit.rage ou ne l'effectue pas confonnement a l'article 19 
(ega1it6 et equitM. · · 

(2) L'4roitre ale droit d'etre entendu par le tribunal judiciaire si 
la requete est fondee sur }'allegation selon laquelle il a com
mis un acte venal ou fra'uduleux, ou a tarde indument a 
effectuer I' arbitrage. 

(3) Lorsqi.1'il revoque un arbitre, le tribunal judidaire peut don
ner des directives touchimt la conduite de !'arbitrage. 
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(4) Si le tribunaJ judiciaire revoque un arbitre pour avoir commis 
un acte venal ou frauduleux, ou pour un retard indu, H peut 
interdire qu'une remuneration lui soit versee en contrepal tie 
de ses services et lui ordonner de dedomrnager les patdes 
pour tout ou partie des frais, selon la d6cision du tribunal 
jiJ.diciaire, qu'eiles ont engages relativement a }'arbitrage 
avant sa revocation. 

(5) C arbitre ou une partie peut, dans les trente jours de la date ou 
ils ont re<;:u la, decision du tribunal judiciaire, faire appel 
devant le (tribunal d'appe[), sur antorisation de. ce tribunal, 
d'une ordonnance rendue aux termes du paragraphe (4) ou du 
refus de rendre une telle ordonnance. 

(6) Sauf disposition contraire du paragraphe (5), ni la decision ni 
les directives du tribunal judiciaire ne sont susceptibles 
d'appel. 

Designation d'un arbitre remplar;ant 

16 (1) Lorsque le mandat cFun arbitre prend fin, un arbitre rem
pla~ant est designe selon la procedure qui a ete sui vie pour la 
designation de l'arbitre rem place. 

(2) Lorsque le mandat de l'arbitrc prend fin, le tribunal judi
ciaire peut, ~L la requete d'une partie, donner des directives 
touchant la conduite de ];arbitrage. 

(3) Le tribunal judiciaire peut designer 1' arbitre rempla~ant, ala 
requete d'une partie, dans les cas suivants: 

a) la convention d'arbitrage ne p:tevoit aucune procedure de 
designation de l'arbitre remplac;mi.t; 

b) la personne investie du pouvoir de desjgner l'arbitre rem
pla~ant n' a pas precede a sa designation a pres la reniise 
par une partie diim preavis de sept jours a cette fin. 

(4) Ni la decision ni les directives di:1 tribunal judiciaire ne .sont 
susceptibles d'appel. 

(5) Le present article ne s'applique pas si la convention d'arbi
trage prevoit que !'arbitrage ne doit etre effectue que par un 
arbitre donne. 

131 



CONFERENCE SUR IJUNlFORMISATION DES LOIS AU CANADA 

COMPETENCE nu TI:UBlJNAL ARBJlT.RAJL 

Competence, objections 

17 {1) Le tribuna] arbitral peut statuer sur sa propre competence en 
matiere de conduite de 1' arbitrage et peut, a cet egard, statuer 
sur les objectives relatives a l'existence 011 ala valldite de la 
convention d' arbitrage. 

(2) La convention d'arbiirage qui fait partie d'une autre conven
tion est cmisideree, aux fins d'une deCision sur la compe
tence, com.me une convention distii'lcte pouvant subsister 
meme si 1a convention principale est declai ee null e. 

(3) Une partie qui a une objection touchan1 la competence du 
tribunal arbitral en matiere de conduite de farbitrage doit la 
presenter au plus tard au debut de I' audience ou, en l'absence 
d'audience, au plus tard ala premiere occasion a laquelle la 
partie soumet une declaration au tribunal arbitral. 

(4) Le fait qu'une partie ait designe un arbitre ou participe a sa 
designatio;n ne l'empeche pas de presenter une objection 
touchant sa competence, 

(5) Une partie qui a une objection selon laquelle le tribunal 
arbitral outrepasse ses pouvoirs la presente des que la ques
tion qui est fJretendue constiiuer un abus de pouvoir du 
tribmial judiciahe est soulevee pendant l' arbitrage, 

(6) Malgre Particle 4, une partie peut presenter une objection 
une fois expire le delai vise au paragraphe (3) ou (5), selon le 
cas, si le tribunal arbitral estime le retard justifie. 

(7) Le tribunal arbitral peut statuer sur u.ne objection en la 
traitant comme une question prealable ou peut en traiter dans 
une sentence. 

(8) Si le tribunai m;pitral statue sur une objection en la traitant 
· corrune une question prealable, u11e partie peut, dans les 

trente jours de la date ott elle a rec;u avis de la decision, 
prese,nter une requete au tribunal judkiaire pour qu'il rende 
une decision stu; la question. · · 

(9) La decision du tribunal judiciaire n'est pas susceptible 
d'appel. 

.· . . .. 
(10) En attendant qu'il soit statue sur une requete, le tribunal 

arbitral peut poursuivre !'arbitrage et rendre une sentence. 
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Garde, conservation et exarnen de biens et de documents 

18 (1) A la demande d'une partie, le tribunal arbitral peut reridre 
une ordonnance portant sur la garde, la conservation ou 
l'examen des biens et des documents qui font l'objet de 
!'arbitrage ou "a l'egard desquels une question peut etre 
soulevee au cours de I' arbitrage. Ilpeut aussi ordonner ~ une 
partie de fourtlir un cautionnernent a cet eg~d. 

(2) Le tribunal judiciaire peut executer la directive d'un. tribunal 
arbitral comme s'ils'agissait d'une directive similaire donnee 
par le tribunal judi.ciaire dans une action. 

Ega lite et equite 

19 (1) Au cours de farbitrage, les 1:>arties sont traitees sur un pied 
d'egalite et avec equite. 

(2) Chaque partie doit avoir la possibilite de presenter son expose 
des faits et de repliquer a ceux des autres parties. 

Procedure 

20 (l) Le tribunal arbitral peut determiner la procedure a suivre au 
cours de 1' arbitra~e, conformement ala presente loi. 

(2) Le tribunal arbitral qui est coin pose de plus cPun arbitre peut 
deleguer au president la determination des questions de pro
cedure. 

Preuves 

21 ( 1) Au cours de !'arbitrage, l'a1 bitre admet toutes les preuves qlli 
seraient adinissibles devai1t un tribllnal judiciaire et peut 
egalerri~n~ admettre d'autres preuves qu'il estime pertinentes 
aux questions en litige. 

(2) !Jarbitre peut determiner la maniere dont les preuves doivent 
etre admises.. 

Date, heure et lieu de !'arbitrage et reunions 

22 ( l) Le tribunal arbitral decide de la dat(!, de Pheure e~ dq. lieu de 
l'arbittage, en. tenant compte des convemtnces des pal ties et 
des aut res circonstances de 1' affaire. 

(2) Le tribunal arbitral peut se reunir a tout endroit qu'il juge 
approprie pour Ia tenue de consultations entre ses membres, 
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pour l'~udition des temoins, des experts ou des parties, ou 
pour l'exarnen de biens ou de documents. 

Debut de /'arbitrage 

23 (1) L'arbit:rage peut eire engage de qudque maniere reconnue par . 
la.loi, y compris les suivantes: 

a) une partie a une convention d'arbitrage signifie aux autres · 
parties un avis leur enjoignant de designyr un arbitre ou de 
partidper ~sa designation aux termes de la convention; 

b) si la convention d'arbitrage confere a une personne qui 
n'est pas une partie le pouvoir de designer un arbitre, une 
partie signifie a cette personile un Gi.vis lui enjoignant d 'ex-
ercer ce pouvoir et signifie une co pie de 1' avis aux autres 
parties; 

c) urie partie signifie aux autres parties un avis par lequel elle 
demande la tenue d'un arbitrage aux tennes de la conven
tion. 

(2) Le tribunal arbitral peut exereer: ses pouvoirs une fois que 
chacun des membres a accepte sa designation. 

Questions soumises a !'arbitrage 

24 L'avis qui introdujt une pro<;edure d'arbihage sails preciser la 
nature du differend est repute soumet1 rea l'arbitrage tousles differends 
que la convention d'arbitrage autorise la partie qui signifie !'avis a 
soumettre. 

Directives en matiere de procedure 

25 (1) Le tribunal arbitral peut exigei des .parties qu'elles sm}met
te.nt let!r decl:.}nltion dans un deh!{precis. 

(2) Dalis leur declaration, les parties enoncent les:faits i3.1'appui 
de leur point de vue~ les points litigieux et 1e redressement 
demand e. 

{3) Les parties peuvent soumettre avec lem' declarationles docu
ments qu'elles jugent peJ;tinent$ ou y faire m~ntion dy~ docu-· 
menis ou autres preuves qu'elles comptent soumettre . 

• (4) Les p<3,rt ies peu~ent rnodi-fier ou COI:npleter h:mr declaration 
· au cours de htrbitrage. Toutefois, le tribunal arbitral peut 

rejeter tout changem~nt present~ avec un retard indfL 

(5) Sur autorisatiort (lu tribunal· arbitral, les p~rties peuvent 
soumetti·e leur cleclaration oralemenL 
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(6) Les parties et leurs ayants droit doivent, sous reserve de toute 
objection legale, se conformer aux directives du tribunal 
arbitral, y compris celles voulant: 

a) qu'elles se soumettent a un interrogatoire so'\.ls sennent ou 
sous declaration solennelle relativement au differend; 

b) qu'elles produisent des dossiers et des documents qui sont 
en leur rjossession ou so us leur garde. 

(7) Le tribunal judiciaire peut executer la directive d'un tribunal 
arbitral comme s'il s'agissait d'une directive similaire donnee 
par le tribunal judiciaire dans une action. 

Procedure orate etprocedufe ecrite 

26 (l) Le tribunal arbitral pent effectuer Farbitrage en se fondant 
sur des documents ou tenir des audiences aux fins de la 
production de preuves et de la plaidoirie. 'lbutefois, si une 
partie en fait la demande, le tribunal arbitral doit tenir une 
audience. 

(2) Le tribunal arbitral donne aux parties un preavis suffisantde 
ses audiences et de ses reunions aux fins de l'examen de biens 
ou de documents. 

(3) Toute partie qui sournet une declaration au tribunal arbitral 
ou lui fournit d'autres renseignements les communique egi3Je
ment aux autres parties. 

(4) Le tribunal arbit1:al communique aux parties tous les rap~ 
ports d'expert ou autres documents sur lesquels i1 peut s'ap~ 
puyer pour rendre une decision. 

D¢faut 

27 (1) Si la partie qui a introduit la procedure d'a1bitrage ne soumet 
pas de declaration dans 1~ delai precise en vertu du para
graphe 25 (1), le tribunal arbitral peut, ~l moins que la partie 
ne fournisse une explication satisfa,isante, rendre une sen~ 
tence qui rejette la demande. 

(2) Si urie partie autre que celle qui a introduit l'arbitrage ne 
soumet pas de deClaration dahs le deiai precise en vertu du 
paragrahe 25 (1), le tdbunai arbitral :peut, a moins que la 
partie ne fournisse une explication satisfaisante, poursuivre 
I' arbitrage. Cependant, il ne doit pas considerer le fait qu'il 
ne soit pas soumis de declaration comme une reconnaissance 
des allegations d'une autre parti~. 
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(3) Si une partie ne Gomparmt pas a une audience ou ne produit 
pas de preuves dOCJ.lmentaires, le trihunal arbitral peut, a 
moins que la partie ne fournisse une explication satisfaisantel 
pomsuivre ]'arbitrage et rendre une sentence en se fondant 
sur ies preuves dont 11 dispose. 

(4) En cas de retard de la partie qui a introduit la procedure 
d'arbitrage, le tribtinal arbitral peut rendre une sentence qui 
rejette la demande ou donner des directives en vue d'ui1e 
resolution expeditive de !'arbitrage, et peut assortir sa deci~ 
sion de conditions. 

(5) Si la procedure d'arbiirage a ete introduite conjointement par 
toutes les parties, les paragraphes (2) et (3) s'appliquent, avec 
les adaptations necessaires, mais les paragraphes (1) et (4) ne 
s'appliquent pas. 

Nomination d'un expert 

28 ( 1) Le tribunal artibral peut nommet un expert charge de lui faire 
rapport sur des questions precises. 

(2) Le tribunal arbitral peut exiger des parties qu'elles fournis
sent a l'expert tous renseignements pertinents ou qu'elles 
permettent ~l ce deroier d'exarrtiner des biens ou des docu
ments. 

(3) Ala demande d'une partie ou du tribunal qrbitral, ]'expert, 
apres a voir prepare son rapport, participe a une audience au 
cours cie laquelle les parties peuvent l'interroger et presenter 
le temoign~ge d'un autre expert sur l'objet du rapport. 

Obtention de preuves 

29 (1) Uoe partie peut: signifier a une personne un avis exigeant 
qu'elle comparaisse a Farbitrage et qu'elle y teinoigne aux 
date, heure et lieu indiques dans Yi:l.vis. 

(2) l:avis 0la meme valeur qu'1:m avis donne dans une instance 
judiciaire qui exige d':un t~mo!n qu 9i1 cori'iparaisse a une 
au'diei1ce ou produise de$ doctinients, et est signifie de la 
meme manif~re. 

(3) Un tribunal arbitral ale pouvoir de faire preter serment ou de 
'recevoir des' deClarations solenndles et celui d'exiger d'un 
temoin qu'il ttnioig.O.e solJs senhent ou sous declaration 
solennelle. 
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(4) Ala requete d'une partie ou du tribunal arbitral, le tribunal 
judiciaire peut rendre des ordonnanc~s et donner des direc
tives concernant l'obtention de preuves dans le cadre d~un 
arbitrage, comme si !'arbitrage constitualt une instance judi
ciaire, 

Restriction 

30 Nul ne do it etre contraint, au cours d'un arbitrage, de fournir ou 
de produire des renseignements, des biens, des documents ou un te· 
moignage qu'il ne pourrait etre coniraint de fournir ou de produire dans 
une instance judiciaire. 

SENTENCES JET CLOTURE DE U AlUUTRAGE 

Application de fa loi et de /'equity 

31 , Le tribunal arbitral tranche le differend conformement e.la loi, · 
et notamm~nt selon l'equity, et peut ordonner des executions en nature, 
prononcer des injonctions et ordonner d)autres redresse1nents :reconnus 
en equity. 

Conjlit de lois 

32 (1) Pour trancher un differend, le tribunal arbitral applique les 
regles de droit designees par les parties on, si elles n'en ont pas 
ch~signe, les regles d.e droit qu'il juge approprh~es dans les 
circon stances. 

(2) Toute designation de la loi d'une autorite Jegislative par les 
parties vise ses regles juri diques de fond et non ses regles de 
conflh de lois, a .n1oins que les p·ariies n'1ndiquent expresse
ment que la designation le~ comprend egalement. 

Application de Ia comiention cJ>atbitrage, du contrdt et des usages du 
commerce 

33 Le tribunal arbitral tranche Ie differend confonnement i\1_ la 
convention d'atbitrage et au contrat, s'il en est, dans le cadre desquels le 
differend est survenu, et iient egalement compte de tout usage du 
commerce applicable. 

Decision du tribunal arbitral 

34 Si 1e tribunal arbitral comporte plus d'un membre, mie decision 
prise ala majorite des membres, coi1stitue la decision d]J tribunal arbi
tral. Toutefois, s'il n'y a pas de decision prise a la majorite ou de 
decision unanime, c'est la decision du president qui l'emporte. 
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Mediation et conciliation 

35 (Chaque competence territoriale doit choisir eiltre !'option A ou 
!'option B.) 

Option A 

Les mernbres du tribunal arbitral peuvent, si les parties y consentent, 
user) durant ]'arbitrage, de technjques de medjatjon et de conciliation, 
ainsi que de techniques similaires en Vlie de favoriser un reglemerH du 
differend, et peuvent par la suite reprendre leur role d,'arbitres sans etre 
frappes d'inhabilite. 

Option B 

Les membres du tribunal arbitral J;J.'usent pas de teclmiques de media
tion, de conciliation ni d' autres techniques similaires durant 1' arbitrage. 

Reglement 

36 Si les parties reglent le diffe1end durant Patbitrage, le tribunal 
arbitral met fin a 1'arbitrage et, si line partie en fait la deniande et que le 
tribunal arbitral n'y voit pas d~objection, peut constater Je regleinent 
par une sentence. 

Cr;tractere obligatoire de Ia sentence 

'37 La sentence lie les parties~ a moins qu'elle ne soit annulee ou 
modifiee en vertu de l'article 45 ou 46 (appel, annulation d'une sen
tence). 

Forme de la sentence 

38 (1) La sentence est rendue sous forme ecrite et, sauf s'il s'agit 
d'une sentence rendue par accord des parties) est motivee. 

(2) La sentence indique Ie lieu ~t Ja date ou elle a ete rendue. 

(3) La sentence est datee et signee par tous les membres du 
tribunal arbitral, ou par la rnajorite d'entre eux a condition 
que soit fournje la raison de Pomjssion des auires sjgnatures. 

(4) Une copie de la sentence est remise a chaque partie. 

Prorogation de delai 

39 Le tribunal judiciaire peut proroger le delai dans 'lequel le tri
bunal arbi1 ral est tenu de rendre une sentence, meme si ce delai a expire. 

Explications 

40 (1) Une partie peut, dans les trente jours de la date ou une 
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sentence lui a etc communiquee, demander que le tribunal 
arbitral donne des explications sur un poii1t que1conque. 

(2) Si ie tribunal arbitral ne donne pas d'expUcations dans les 
qninze jours de la reception de la demande, le tribunal judi· 
ciaire peut, ala requete de la partje, lui ordonner dele faire. 

Sentences proviso ires 

41 Le tribunal arbitlal peut rendre une ou plusieurs sentences provi
soires. 

Plus d'une sentence definitive 

42 Le tribmial arbitral peut rendre plus d'une sentence definitive et 
trancher une ou plusieurs quest~ons soti.mises a l'arbitrage dans chaque 
sentence . 

. Cl6ture de /'arbitrage 

4 3 (1) L' arbitrage prencl fin dans les circonstances suivantes: 

a) le tribunal arbitral rend une sentence definitive confonne
rtlent ala presente loi, par laquelle sent tranchees toutes les 
questions soumises a 1' arbitrage; 

b) le tribunal arbitral met fin a l'arbittage aux tennes du 
paragraphe (2), (3), 27 (1) (cas oii le dernandeur ne soumet 
pas de declaration) ou 27 (4) (retard); 

c) le manclat rYim arbitre prend fin, si la convention d'arbi
trage pn§voit que 1' arbitrage ne do it etre effectue que par 
cet arbitre. 

(2) Le tribunal arbitral rend une ordonnance mettant fin a 1' arbi~ 
trage si le demandeur retire sa demande, a moins que le 
d¢fendeur ne s'oppose a la clotwe de l'arbitrage et que le 
tribunal arbitral ne convienne que Je defendeur a droit a_ un 
reglement ctMinitif du differend. 

(3) Le tribunal arbiti"aJ rend une ordonnance qui met fin a_ I' arbi
tra~e dans les cas suivants: 

a) les pal ties con viennent qu' il faut clore I' arbitrage; 

b) le tribunal arbitral estime que la poursuite de l'arbitrage 
s~~v~re stmerflue mi itnlJossible. 

(4) !Jarbitrage peut etre repds pour l'applicatiori de l'article 44 
(corrections) au du paragraphe 45 (5) (appd), 46 {7), 46 {8) 
(annulation,d'une sentence) ou 54 (3) (depens). 
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(5) Le deces d'une partie ne met fin a Farbitrage qu'en ce qui 
concerne les demandes qui s'eteignent par suite du deces. 

Corrections 

44 (1) Le tribunal arbit1'al peut, de son pro pre chef~ dans les trente 
jours suivant le prononce de la sentence ou a la demande · 
d'une partie presentee dans les trente jours de Ia date ou la 
sentence lui est communiquee: 

a) corriger dans le texte de la sentence des erreurs de typo
graphie, des erreurs de calcul et d'autres erreurs de ce 
genre; 

b) modifier la sentence de fagon a reparer mie injustice qu'il 
aurait causee par inadvertance. 

(2) Le tribunal arbitral peut, de son propre chef en tout temps ou 
ala demande d'une partie presentee dans les trente jours de la 
date m'.lla sentence lui est communiquee, rendre une sentence 
additionnelle pour donner suite a une demande qui a ete 
presentee au cours de P arbitrage, mais omise dans I a sentence 
precedent e. 

Appel 

(3) ll n,est pas necessaire que le tribunal arbitral tienne une 
audience ou une reunion avant de rejeter une demande pre
sentee aux termes d u present artic;le. 

RECOUR§ 

45 (1) Une partie peut faire appel d'une sentence devant le tribunal 
judiciaire relativement a une question de droit, sur autorisa
tion de ce tribunal. Iln,accorde son autorisation que s'il est 
convaincu: 

a) d'une part, que !'importance pour les parties des questions 
en cause dans !'arbitrage justifie uh appel; 

b) d'autre part, que le reglement de la question de droit en 
litige aura une inCidence importartte sm; les droits des 
parti~s. 

(2) Si la convention d'arbitrage le prevoit, une partie peut faire 
appel devant le tribunal judiciaire d'une sentence relative:.. 
ment b. une question de groit. 

(3) Si la convention d'arbitrage le prevoit, une partie peut faire 
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appel devant le tribunal judiciaire d'une sentence relative
menta une question de droit oti a une question mixte de fait et 
de droit. 

(4) Le trihunal judiciaire peut exiger du tribunal arbitral qu'il 
donne des explications sur un point quel~onque. 

{5) Le tribunal judiciaire peut confirmer, modifier ou annuler la 
sentence ou la renvoyer devant le tribtmal arbitral, accompag
nee de Favis du tribunal judiciaire sur la question de droit, 
dans le cas d'un appel sur une question de droit, et donner des 
directives touchant la conduite de I' arbitrage. 

Annulation de Ia sentence 

46 (1) Ala requete d'une partie, le tribunal judiciaire peut annuler 
une sentence pour l'un des motifs suivants: 

a) une partie a conclu la convention d'arbitrage alors qu'elle 
etait frappee d 'incapacite juridique; 

b) la convention d'arbitrage est nulle ou a cesse d'exister; 

c) la sentence porte sur un differend que la convention d'ar
bitrage ne prevoit pas, ou comporte une de.cision sur une 
question qui qepasse ies termes de I a c!.mventfon; 

d) la composition du tribunal arbitral n'etait pas con forme a 
la convention d'arbitrage ou, si la convention ne traitait 
pas de cette questim1, n' etait pas confonne a la presente 
loi; 

e) l'objet du dlfferend ne peut faire l'objet d'un atbitrage aux 
termes des lois de (province ou territoire qui legijere); 

f) le requenint n'a pas ete traite:sur un pied d'egalite et avec 
equite, n' a pas eu la ppssibilite de presenter son expose des 
faits ou de repHquer a celui d'une autre partie, ou n'a pas 
ete avise en bonne et due forme de la tenue de !'arbitrage 
ou de la designation d'un arbitre; 

g) le& proc~d1.1res suivies,;m c()urs de l'~rbitrage n'etaient pas 
conformes ala presente loi~ 

h) un arbitre a commis un acte:venal ou frauduleux, ou il exite 
des traintes raisonnablesde pariialite; 

i) la sentence a ete obtenue frauduleusement. 

(2) Si l'alinea (1) c) s'applique et qu'il est raisonnable de disso
cier les decisions portant sur des. questions prevues par la 
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Delai 

convention d'arbitrage de celles qui sont attaquees, le tri·· 
bi.J.nal judiciaire annule les decisions attaquees, les mitres 
restant valides. 

(3) Le tribunal judidaire ne doit pC\S annuler une sentence pour 
des motifs vises it Palinea (1) c) si la partie a donne son accord 
al'inc]llSlOn du differend OU deJa question dans I' arbitrage, a 
renonce a son droit des' opp'osel'a sori inclusion ou a convenu 
que le tribunai arbitral avait le pourvoir de dete1 miner les 
differ~nds qui lui cin1 ete soumis. 

(4) Le tribunal judiciaire ne doit pas annuler une sentence pour 
des motifs vises a l'alim~a (1) h) si la partie avait la possibilite 
de recuser l'arbitre pour ces motifs en vertu de !'article 13 
avant le pro nonce de la sentence et s'en est abstenue, ou si ces 
motifs ont fait I' objet d'une recusation deboutee. 

(5) Le tribun(ll judicia-Ire r1e doit pas annuler une sentence pour 
un motif au sujet duquelle requerant est repute avoir reno nee 
a son droit d'objection aux tennes de Particle 4. 

(6) Si le motif allegue pour annuler la sentence aurait pu etre 
soule:Ve a titre d'objedion ala competence du tribunal arbi
tral eli matiere d~ coriduite de !'arbitrage ou a tltre d'objec
tion selon hiquelle le tribunal arbitral a outrepasse ses 
pouvoirs; le tribunal judiciaire peut annuler la sentence pour 
ce motif s~i1 estime justifie que le requerant n' ait pas presente 
d'objection conformement ,a l'article 17. 

(7) J_,orsque le tribunal judiciaire annule une sentence, il peut 
, revoquer le tribunal arbitral ou un arbitre 'e.t donner des 

directives touchant la conduite de I' arbitrage. 

(8) Plut6t qu~ d' annuler l.me sentence, le tribunal judiciaire peut 
la renvoyer devant le tribtJnal arbitral et donner des directives 
touchant la conduite de l'arbitrage. 

47 (1) l!appel d'une sentence ou l'appel relatif a une question de 
droit doit ~tre interjete, ou la requete en annulation d'une 
sentence doit etre introduite, dans les trente jours de la date 
ou la sentence; la correction, les explications, le changement 
ou l'enonc~ des motifs sur le~quels por~e l'appel ou la requete 
sont communiques ~l'appelant ou au requerant. 

(2) Le paragraphe (1) ne s'applique pas en cas d'allegations par 
l'appelant ou par le tequerimt de corniptkm ou de fraude. 
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Declaration de nullite de !'arbitrage 

48 (1) A quelque etape que ce so it durant ou ap1'es un arbitrage, ala 
requete d'une partie qui n'a pas participe a !'arbitrage, le 
tribunal judiciaire peut, par jugem.e~1t decla:rato}re, declarer 
null'arbitrage pour l'un des motifs suivants: 

a) une partie a conclu la conventi01i d'arbitrage alors qu'elle 
etait frappee d'incapacite juridique; 

b) la convention d'arbitrage est nulle ou a cesse d'exister; 

c) .Pobjet du differend nepeut faire l'objet d'un arbitrage aux 
termes des lois de (province ou ten·itoire qui legifere); 

d) la convention d'arbitrage ne s'applique pas ~u differend. 

(2) Lorsque le tribunal judiciaire rend le jugement declaratoire, il 
peut egalement accorder une injoncticin interdisant l'engage
ment ou la poursuite de l'arbitra~e. 

Nouvel appel 

49 II peut etre interjete appel. devant 1e (tribunal d'appel), sur 
autorisation de ce tribunal, de la decision du tribunal judiciaire rendue ~ 
l'egard de l'appel d'une sentence, de la requete en annulation d'une 
sentence ou de la requete en vue d'obtenir une deClaration de nullite. 

Execution de !a sentence 

50 (1) Quiconque a droh a Fexecution d'une sentence rendue en/a 
(province au ten·itoire qui legifere) ou ailleurs au Canada 
peut presenter une requete a cet effet au tribunal j udiciaire. 

(2) La reguete doit etre presentee avec preavis a la personne 
contre laquelle l'execution est dernandee, conforrnement aux 
regles depratique, et etre appuyee par }'original ou par une 
copie certifiee conforme de la sentence. 

(3) Le tribunal judiciaire rend un jugement mettant a execution 
une sentence rendue en/a (province ou. territoir.e qui lffgifere) 
a rnoins, selon le cas: 

a) que le delai de trente jours imparti pour interjeter appel ou 
introduire une requete en anpulation de la sentence ne soit 
pas encore ecoule; 

b) qu'un appel, une requete en annulation de la sentence ou 
une 1equete en vue d'obtenir une declaration de nullite ne 
soit en instance; 
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c) que la sentence n'ait ete annulee ou que Parbitrage ne fasse 
l'objet d'une declaration de nuilite. 

(4) Le tribunal judiciaire 'rend un jugemeiit mettant a execution 
une sentence rendue ailleurs au Canada a moins, selon le cas: 

a) que le delai pour interjeter appel ou introduire une requete 
en annu1ation de la sentence prevu par les lois de la pro
vince ou du ten ito ire 01\ a_ ete i endue la sentence ne so it pas 
encore ecoule; 

b) qu'un appel, une requete en annulation de la sentence ou 
une requete en vue d'obtenir une declaration de nullite ne 
soit en instance dans la province ou le territoire ou a ete 
rendue la sentence; 

c) que la sentence n'ait ete" anmllee dans la province ou le 
territoire ou elle a etc rendue ou que I' arbitrage n'y fasse 
l'objet d'une declaration de nullite; 

d) que !'objet de la sentence ne puisse pas faire l'objet d'un 
arbitrage aux termes des lois de (province ou territoire que 
Iegifere). 

('5) Si le delai imparti pour interjeter appel, pour introduire une 
requete en annulation de la sentence ou une requete en vue 
d'obtenir une declaration de nullite n'est pas encore ecoule, 
ou si une telle instance ef't en cours, le. tribunal judiciaire 
peut: 

a) soit executer Hi sentence; 

b) soit ordom1er, aux conditions qui sont justes, qu'il soit 
sursis a I' execution de la sentence jusqu'a ce que le delai 
soit ecoule sans qu'une telle instance soit introduite, ou 
jusqu'a ce que Pinstance en cours soit definitivement n~
glee. 

(6) Si le tribunal judiciaire surseoit a I' execution d'une sentence 
rendue en./a (province ou ten·iioire qui legijere) j'usqu'a ce 
que l'instan.ce en cours soit definitivement reglee, i1 peut 
donner des directives pour assurer le reglement rapide de 
1 'instance. 

(7) Si le sentence accorde un redressement que le tribunal judi
ciaire h.' a pas competence pour accorder ou n'accorderait pas 
dans une instance fondee sur des circonstances similaires, le 
tribunal judiciaire peut: 
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a) spit accorder un autre redressement, dem~nde par le re
querant; 

b) soit, dans le cas d'une sentence rehdue en/i':J_ (province ou 
territoire qui legifere), la renvoyer devant le tribnnal arbi
tral accompagnee de l'avis du tribunal judiciaire~ auquel 
cas le tribunal arbitral peut accorder un redressement dif-
ferent. 

(8) Le tribunal judiciaire ales memes pouvoirs en ce qui concerne 
l'execution des sentences qu'en ce qui concerne celle de ses 
propres jugements. 

Cow·onne Jiee 

51 La presente loi lie la Couronne. 

Delais de prescription 

52 (1) A l'egard des delais de prescription~ Ia loi s'applique a !'arbi
trage comme s~il constituait une action et qu'une demande 
presentee au cours de !'arbitrage constitu~it une Gause d'ac
tion. 

(2) Si le tribunal judiciaire annule une sentence, met fin a un 
arbitrage ou declare null, arbitrage, il peut ordonner que la 
periode allant du debut de Farbitrage ala date de l'ordon
ni;\nce n.e ~oit pas comprise dans le calcul du delai dans leque1 
une action peut etre intentee pour une cause d'action qui 
constituait une demande faisant l'objet de !'arbitrage. 

(3) Une requete en vue d'obtenh- Fexecution d'une sentence ne 
peut etre presentee plus de deux ai1s apres la date a laquelle la 
sentence est communiquee au requerant. 

Signification d'avis 

53 (1) On peut signifier un avis ou autre document a un particulier 
en le laissant a ~e dernier. 

(2) On peut signifier un avis ou G\Utr~ document a une personne 
morale en le:laissant a un dirigeant, a un administrateur ou a 
un mandataire de reue derniere~ ou a tine personne qui para1t 
assumer la direction d'un etablissement de la personne 
morale. 
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(3) On peut signifier un ~wis 01,1 autre document en l'envoyant au 
destinataire par telecopie au numero que ce dernier a precise 
dans 1a convention d'arbitrage ou fourni au tribunal arbitral. 

(4) Si des efforts raisonnables pour signifier un avis ou autre 
document aux tennes du paragraphe (1) ou (2) ne donnent 
pas de resultat et qu'il n'est pas possible dele signifier aux 
termes du paragraphe (3), l'avis ou autre document peut etre 
envoye, par courrier affranchi recommande, a l'adresse pos. 
tale que le destinataire a indiquee dans hi conv,ention d'arbi
trage ou, si aucune n'y est indiquee, a son dernier 
etablissement ou dernier domicile con:nus. 

(5) A mains que le destina:taire ne demontre qu' en ayant agi de 
bonne foi, en raison de son absence, d;une maladie ou d'un 
autre motif independant de sa volonte, il n'a recu l'avis ou 
autre document qu'a une date ulterieure, Pavis ou autre 
document est repute avoir ete re9u: 

a) a la elate de sa remise ou de sa transmission, dans le cas 
d'une signification effectuee aux termes du paragraphe 
(l), (2) ou (3); . . . 

b) le cinquieffie jOUi' qui SUit la date de la Ii1ise ala paste, dans 
le cas d'une signification effectuee aux terines du para
graphe (4). 

(6) Le tdbunal juclidaire peut rendl'e une ordonnance en vue 
d' obtenir une signification indirecte ou unedispense de signi
fication de la meme maniere qu'aux termes des regles de 
pratique, s'il est convaincu qu'il est necessaire de signifier 
l'avis ou autre document pour eilgager un arbitrage ou proce
der ~ la d~signaiion d'un tribunal arbitral et qu'il est difficile 
d'effectuer cette signification promptement, pour quelque 
motif que c.e soit, aux termes du paragraphe (1), (2), (3) ou 
(4). 

(7) Le present article ne ~·applique pas a la significatimi de 
documents effectuee dans le cadre d'instances judiciaires. 

Depens 

54 (1) Le tribunal arbiu'al peut adjuger les depens ct'un arbitrage. 

(2) Le tribunal arbitral peut adjuger la tota.lite ou une partie des 
depens .de l'arbhrage sur la base proGureur-client, sur la base 
partie-1~a~tie ou' sur toute autre base. S'il ne precise pas la 
base d'adjudication des clepens, ceux-ci sont determines sur 
ia base partie-partie. 
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(3) Les depens de Parbitrage comprennent les frais d'avocat des 
parties, les honoraires et frais du tribunal arbitral, ainsi que 
to us 1es autres frais relies a l' arbitrage. 

(4) Si le tribunal arbitral ne twite pas des depens dans sa sen
tence, une partie peut, dans les trente jours de la date oil la 
sentencelui est communiquee, clemander qu'il rende une au· 
tre sentence touchant les depens. 

(5) En I' absente de sentence tottchant les depens, chaque partie 
assume ses propres frais d'avcicat ainsi qu'une quote~part 
egale des honoraires et frais du tribunal arbitral et cle tousles 
autres frais relies a l'arbitrage. 

(6) Si une partie presente a une autre partie une offre de re.gle~ 
ment dl.J, differend ou d'une partie du differend, que l'offre 
n' est pas acceptee et que la sentence du tribuilal arbitraln' est 
pas plus favorable a la partie nommee en second lieu que ne 
Fetait Poffre, le tribunal arbitral peut tenir compte de ce fait 
dans l'adjud1cation des depens, en ce qui conceme la periode 
allant de la presentation de Foffre au prononce de la sen· 
tence. 

(7) Le fait qu'une offre de reglement a ete presentee ne doit pas 
etre communique au tribunal arbitral avant qu'il n'ait rendu 
cle decision definitiye sur tous les aspects du differeiJd a 
]'exclusion des depens. 

Honoraires et ji·ais de l'arbitre 

55 Les honoraires verses et les frais payes a un arbitre ne doivent pas 
etre superieurs a la juste valeur des services rendus et aux frais neces~ 
saires et raisonnables effectivement. engages. 

Liquidation des depens, jrais et honoraires 

56 (1) Une partie a un arbitr~.ge pe~1t faire liquider la note d'hono
raires et de frais d'un arbitre par un liquidateur des depen.s de 
la meme maniere que le rnemoile d'un procureur aux termes 
de la (loi periinenie). 

(2) Si nn tribunal arbitral adjuge les depens et ordonne leur 
liquidation, ou adjuge les depens sans en fixer le montant ou 
sans indiquer comment ce montant do it etre etabli, une partie 
a !'arbitrage peut faire liquider les depens par un liquidateur 
des depens de la meme manii'~re que pour les depens aux 
termes des regles de pratique. 

(3) En liquidant la partie des depens que representent les hono-
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raires et Ies frais du tribunal arbitral, le liquidateur des depens 
met en application les memes principes que ceu.x qui s'appli
quent dans le cas de la liquidation d'une note visee au para
graphe (1). 

( 4) Le paragraphe (1) S1 applique meme si la note a deja ete payee. 

(5) A Ia requete d'une partie a l'arbitrage, Ie tribunal judiciaire 
peut reviser l.a liquidation des depens bu celle de la note 
crhonoraires et de frais d'un arbitre et peut la confirmer, la 
modifier, I' annuler ou la renvoyer au liquidateur des depens 
en y joignant des directives. 

(6) Ala requete d'un arbitre, Ie tribunaljudiciaire peut reviser la 
liquidation de sa note d'honoraires et de frais et peut la 
confirmer, la modifier, I' annuler, ou la renvoyer au liquida
teur des depens en y joignant des directives. 

(7) La requete en revision ne peut etre presentee passe le delai 
precise dans le certificat du liquidateur des depens ou, si 
aucun dela1 n'y est precise, plus de trente jours apres la date 
du certificat, sauf disposition contraire du tribunal judi
ciaire. 

(8) Lorsque le delai dans lequeltme reqvete en revision pe11t etre 
presentee expire sans 'qu'aucune requete soit presentee, ou 
une fois que le tribunal judiciaire a Yerifie la liquidation et a . . 

Interets 

rendu une decision definitive, Ie cert'it'lcat peut etre depose 
aupres du tribunal judiciaire et execute comme s'il s'agissait 
d'unjugement de ce tribunal. 

57 (Chaque province ou territoire dew·ait investir les tribimaux 
arhitraux du pouvoir d'ordonnr;r le paiement d'interets anterieurs a Ia 
sentence de la meme maniere que les tribunaux judiciaires peuvent 
ordonner le paiement d'i11terets anteriezits au jugement, et devrait 
prevoir que le n1dntant fixe dans les sentences porte interet comme c' est 
le cas dans les jugements, conjotfnement a Ia to[ applicable.) 

148 



'Ib the Members of the 

APPENDIXB 
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AlfDI'Jf'OR§' JREPOP:r 

Uniform Law Conference of Canada: 

We have examined the General Fund and Research Fund balance 
sheets of the Uniform Law Confm·ence of Camada as at June 30, 1990 
and the statement of revenues, expenses and equity for the year then 
ended. Our examination was made in accordance with genewlly ac
cepted auditing standards, and accordingly included such tests and 
other procedures as we considered necessary in the circumstances. 

In our opinion, these financial statements present fairly the financial 
position of the conference as at June 30, 1990 and the results of its 
operations for the year then ended in accordance with generally ac
cepted accounting principles applied, on a basis consistent with that of 
the preceding year. 

Saint John, Canada 
July 19, 1990. 
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Cash 
Accounts receivable 

Accounts Payable 
Equity 

Cash 
Term Deposits 
Accounts receivable 

Equity 

Balance Sheet 
As a~ June 30~ 1990 

GENERA1L :FUND 

Assets 

Liabilities and Equity 

RESEARCH :FUND 

Assets 

Equity 

1990 

$ 8,371 

$ 8,371 

$ 4,737 

3§~1 
$ 8;371 

$ 938 
65,000 

9,062 
$75,000 

$75,000 

(See accompanying notes) 
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1989 

$16,310 
3,000 

$19,310 
----

$ 4,785 
14,525 

$19,310 

$ 1,774 
52,000 
21,226 

$75,000 

$75,000 



lJNU'ORM LAW CON!i'E~ENCE OF CANADA 

Statement of Revenue, E%.pense§ and Equity 
Year Ended June 30 9 1990 

Revenues: 
Annual contributions ........ . 
Interest .................... . 
Government of Canada ...... . 

Expenses: 
Printing ................... . 
Executive Director honorarium . 
Annual meeting ............. . 
Secretarial services .......... . 
Executive travel ............ . 
Professional fees ............ . 
Postage ................... . 
Stationery .................. . 
Telephone ............ ; ..... . 
Bad Debts .................. . 
Miscellaneous . . . . . . . . . . . . . 
Human Tissue Project ....... . 
Uniform Provincial Offences 

Procedures Act ........... . 

Excess of revenues 
over expenses ............. . 

Equity, beginning of year 

Equity, end of yea1 

General Research Total Total 
Fund Fu.nd 1990 1989 

$69,000 
6;036 

75,036 

19,259 
. 22,493 
19,947 
4,289 
9,964 
1,233 
1,889 
1,776 
2,042 
3,000 

35 

(10,891) 

14,525 

$ 3,634 

$ 9,062 

9,062 

2,531 

2,775 

$69,000 $69,000 
6,036 5,146 
9,062 24,686 

84,098 98,832 

21,790 
22A93 
19,947 
4,289 
9,964 
1,233 
1,889 
1,776 
2,042 
3,000 

35 
2,775 

29,717 
21,352 
10,836 
3,112 
8,071 

800 
1,291 
1,319 
1,258 

48 
4,010 

3,756 3,756 4,900 
9,062 94,989 86,714 

(10,891) 12,118 

75,000 89,525 77,407 

$75,000 ~i $89,525 

(See accompanying notes) 
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Note§ to Fhu~iH~ial Stateuiumts 
,hrne 309 1990 

1. Accounting Policies 

The Research Fund includes the receipts and disbm sements for 
specific projects. The General Fund includes the receipts and disburse
ments for all other activities of the otganization. 

2. Statement of Cash Flows 

A statement of cash flows has not been presented as it is not consi
dered to provide additional information. 

3. Tax Status 

The Conference qualifies as a non-profit organization and is exempt 
froni income taxes. 
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(see page 37) 

THE UNIFORM LAW CONFERENCE 
:REPORT OF THE AJLBERTA COMMISSIONERS 

DISCWSURE OF COST Ol!' CONSUMER CREDl'f 

Purpose of Report · 

The purposes of this report are 

1. to present the recommendations of the Alberta Commissioners set 
out below, and 

2. to give reasons for the recommendations. 

Recommendatons of the Alberta Commissioners 

Subject to the caveat which follows this Jist, the Alberta Commission~ 
ers recommend that 

1. the Uniform Law Section undertake the preparation and adoption 
of uniform statutory provisions regarding the disclosure of the cost 
of credit in consumer credit transactions, 

2. the uniform statutory provisions be compatible with different (i.e. 
non-uniform) legislative approaches to related issues in the con
.sumer credit field, 

3. the uniform statutory provisions be suitable for incorporation into 
relevant federal and provincial legislation, 

4. the Uniform Law Section direct one or more jurisdictions to 
prepare fo:r consideration at the Section's 1991 annual meeting a 
report setting out the policy issues to be addressed by the Section 
before the uniform statutory provisions can be prepared, and 

5. the uniform statutory provisions be prep?re~l by the Dr~fting 
Section in accordance with the policy decisions of the Uniform 
Law Section made at its 1991 annual meeting. 

Caveat 

It would be inappropriate for. the Uniform Law Section to undertake 
a project that would be likely to duplicate the work of another body that 
is ~tt~mpting to achieve unifqrmity in this or any other area. The 
potei1tial for such duplication exists)n this area. 

The. provincial, territodal and federal Ministers responsible for Con-

153 



UNIFORM 1 AW CONFERENCE OF CANADA 

sumer and Corporate Affairs hold regular meetings to discuss matters 
of inter-jurisdictional concern. Their group is called the Federal-Pro
vincial-Territorial Conference of Ministers of Consumer and Corporate 
Affairs ("Conference ofMi11isters"). The Conference of Ministers have 
established a Federal-Provincial-'Ierritorial Working Group on Cost of 
Credit Disclosure ("Working Group"). . . 

To date, the Working Group's activities have centered on disclosure in 
the context of credit cards. The future directions of the Working 
01oup's activities have not yet been c:ietermined. The next Conference 
of Ministers is to be held this September. At that time, we understand 
that it is possible that the Working Group will be directed to produce 
proposals for uniform disclosure legislation for all areas of consumer 
credit. But it is also possible tha~ the Conference of Ministers will decide 
to discontinue the activities of the Working Group. 

One possible outcome of the September Conference of Ministers is 
that any project the Uniform Law Section undertakes would be redun
dant to the work to be undertaken by the Working Group. Other 
possibilities are that there '"ill be scope for coqp~:n~,tiop <md a division of 
labour between the Working Group and the Uniform Law Section, or 
that there will b~ no Working Group at all. The picture will become 
clearer after the September meeting of the Conference of Ministers. 
Thus, adoption of the foregoing recommendations shouid be condi
tional on the proposed project not being i·edundant to the activities of 
the Working Group, as determined at the September ri.1eeting of the 
Conference of Ministers. 

Reasons for Recommendations (Rules of Procedure 4(2)(a)) 

All pr()vinces and the federal Parliament have enacted cost of credit 
disclosure legislation that shar~s certain basic policy objectjves, but 
differs substanti<tllY in important details. The reasons of the Alberta 
Commissioners for recommending the preparation and adoption of 
uniform statutory provisions are disclosed under the next three head
ings. 

Desirability of Uniformity (Rules o./'Procedure 5(2)(a)) 

The Alberta Commissioners submit that uniformity is desirable for 
the following reasons. 

1. Many grantors of consu:iner credit carry oil business throughout 
Canada. Uniformity of cost of credit disClosure requirements 
between p10vinces will reduce the administrative burden for credit 
grantors of complying with these requirements. 
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2. Within each province, chartered banks must comply with the Cost 
of Borrowing Disclosure Regulations under the Bank Act, while. 
provincially regulated finanda1 institutions must comply with the 
relevant provincial disclosure legislation. Where the disclosure 
requirem~nts are not the same, direct comparison of the credit 
charges stated by a bank with those stated by a provincially regu~ 
fated institution may be extremely difficult. 

3. 'lb the extent that the federal Interest Act requires disclosure of 
interest rates for c~rt;1in transactions in a particular format, it may 
well be in direct conflict with relevant provincial legislation. C1edit 
grantors may be in a position of having to comply with either the 
Interest Act or the relevant provincial legislation, because they can 
do both. Tb illustrate this point, the recent deCision of the Alberta 
Court of Queen's Bench in a recent case that which drew notice in 
the national press interprets section 4 of the Interest Act so as to 
require the disclosure of interest rates in a different manner than is 
required by the disclosure legislation of pro\) ably every province. 

4~ The benefits of uniformity in cost of credh disclosure requirements 
can be achieved while allowing individual provinces to deal with 
related consumer credit issues as they say fit. For example, a 
uniform set of disclosure requirements would be consistent with a 
variety of approaches to the enforcement of '~acceleration 

clauses'' in consumer credit agreements. 

Demand For Uniformity (Rules of Procedure 5(2)(lJ) 

The desirability of uniformity in. this area has been recognized by 
industry as well as government. Tn fact Alberta's current legislation, the 
Consumer Credit Transaction Act was enacted in response to an under
standing reached by the provinces and the federal government in the 
early 1980s that legislation in this area should be mq,de more uniform. In 
commenting on a draft of the CCTA, an association of major financial 
institutions made the following statement: 

... we strongly endorse the view that federal and provincial 
legislation shoulct b~ tJ.r:!.iform in this ar~a. Uniformity ben~
fits the consurner by e1"isuring the maximum comparability 
of services offered by various financial institutions ... 

Bowever, few provinces actually modified their existing legislation to 
achieve this uniformity. Part of the reason may have been that the model 
chosen for the uniform requirements, th~ Cost of Borrowing Disclosure 
Regulations under the Bank Act, is far from perfect. 
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Efforts to achieve greater uniformity have continued. As already 
mentioned, there is a federal-provincial-territorial working group on 
cost of credit disclosure. So far, its work has been primarily concerned 
with disdosute in the context of credit card agreements, but its terms of 
reference extend to all cost of credit disclosure requirements. The very 
existence of such a group, established by the seve1al Ministers responsi
ble for Consumer and Corporate Affairs, indicates a demand for uni
formity. 

Apart from express demands for unifcin'nity, there have been calls for 
reform of cost of credit disclosure legislation within particular jurisdic
tions. Even though Alberta's Consumer Credit Transactions Act only 
came irito force in 1987, the Legislative Review Cominittee of the 
Canadian Bar Associatloh's Alberta Branch has urged the Minister to 
conduct a thorough review of policy and drafting issues raised by the 
Act. The Minister has requested ihe Alberta Law Reform Institute to 
examine the policy issues raised by the Act. In Ontario, the Ministry of 
Consumer and Commercial Relations is undertaking a major review of 
the whole area of consumer protection. The regulation of consumer 
credi1 transactions is one of the particular topk$ under review. So far as 
disclosure of cost of ctedit is concerned, we undci·stand that the review 
is still some way from completion. 

The activities mentioned in the preceding paragraph are perhaps not 
direct evidence of a demand fm uniformity. However, they do indicate a 
demand for reform. U goes without saying that the best time to put 
forward a proposal for a uniform law is when the need for reform is 
apparent to govetnment and other interested groups. 

Likelihood of Adoption (Rzdes of Procedure S(.2)(cJ) 

As indicated'above the desirability of uniform disclosure legislation, 
both inter-provincially and as between provincial and federal legisla
tion, is well recognized.ln addition the need for reform of the law in this 
area has been brought home to the governments of Alberta and Ontario 
(and probably other provinces as well). In these circumstances, it seems 
likely that a well thought out proposal for uniform cost of ctedit 
disclosure provisions' would enjoy a warm reception from gover11ments 
and other interested groups. · · 

Past Consideration b.Y the Commissioners on Uniformity 

At the 1966 annual meeting the Conference l'equested the Ontario 
Commissioners to report on the stale of consumer credit legislation in 
Ontaiio and the other provinces at the nex1 a.nnual meeting. The Ont-
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aria Commissioners presented a bdef report at the l967 m~eting. The 
report dealt with consumer protection legisJation, ratlwr than the nar
rmver topic of consumer credit legislation that was originally assigned 
to i.he Oritado Commissioners. 

Enough interest was expressed in this topic (i.e. consumer protection) 
by the various provinces for the Ontario Commissioners to be directed 
to prepare an addition~J repoi·t tor the 1968 meeting. This second report 
ref~rred to th~ energetic activities of the Consumei· Protection Confer
ence, which consisted of representatives of all ten provinces artd the 
Government of Canada. This Conference,. one of whose aims was 
developing "uniform methods and controls';, had met in June of 1967 
and was continuing its work through sub-committees. Accordingly, the 
Ontario report made the following recommendation, that was adopted 
at the 1968 meeting: 

... that further action on uniform legislation be suspended 
while the Consumer Protection Conference is making pro
gress and that the Secretary be instructed to write ... express
ing the interest of the Conference . . . and offering our 
cooperation at any point where the Consumer Protection 
Conference feels it woul<i be useful. 

Prior to the 1970 annual meeting, the Secretary of the Conference 
received a letter from the Director of the Consumer Protec.tion Division 
of the Ontario Department 6f Financial and Commercial Affairs. The 
lefter enclosed a standard form consumer credit contract prepared by an 
inter-provincial sub-committee of the Consume1 Protection Confer· 
ence. Th,e letter suggested that the Uniform Law Conference ''take this 
matter ori. for consideration';, the Conference adopted a resolution 
''that the mat'ter of a Uniform Consumer Protection Act he referred to 
the Manitoba Commissioners for a report and recommendations at the 
next rrieeting of the Coi1fer'ence.n At the 1971 meeting this matter was 
again referred to the Manitoba Commissioners for a report at the 1972 
meeting~ but the matter was again deferred to the 1973 rp.~eting. 

At the 1973 meeting the Ivl.!lnitoba Commi.ssio11ers presented a report 
that a_dvjsep. that the 1970 i·esolutiqn was inaccurate, and that what had 
a.~wany.been referred to the Conference by the Con~um~r flrot~ction 
Conference was the narrow matter of a staildard form conti·act. The 
report then went on to p~int that given th~ diver~ityof l~gislation in the 
various province13, d~~igning a standard forin contract that would be 
compadble with the legislation of every province would be impossible .. 
As a result the report recmnrnended that" the matter be dropped from the 
agenda, and it .was. The niatter of consuril~r proteGtion or consumer 
credit transactions has not be~n on the. agen.da since that time .. 

t57 



UNIFORM LAW CONFERENCE OF CANADA 

The Questions of Policy the Section Should Determine (Rules of • 
Procedure 4(2)(b) and 5(2}(d) · · 

The following are policy issues that WO\,Ild have to be cor~sider~d and 
resolved in order to prepare uniform cost of c;redit disclosure provisions. 
It should be noted that there are certain issues upon which a degl'ee of 
uniformity from ~ne jurisdiction to the riext is probably desirable) but 
not essential. An exatnple of such an issue is how one defines a "con~ 
suiner", or, indeed, whether the disclosure requirements should even try 
to distinguish bet ween business arid consurrier borrowers. The follow
inglist is confined to the core of critiCal uniformity issues. 

1. Jl)efhtiti9~ of tr~n~ncti~Hl types 

Consumer credit transactions and arrangem~nts come in many differ
ent forms. Personal loans With fixed repayment schedules, overdraft 
facilities, lines of credit, time sale agreements, revolving credit agree
ments, credit card agreements and chattel leases are a few examples. 
Although the object in every case must be to ensure full and effective 
disclosure, the peculiarities •of the ·different kinds of transactions or 
arrangements require somewhat different approaches to the detailed 
disclosure requirements. Each of the issues listed below would have to 
be considen~d, separately for each sort of transa<;:tion or aqqngement. 
Thus, a uniform ·approach to cost of credit disclosure must begin with a 
uniform demarcation of the various kinds of credit transactions and 
arrangetnents. 

2. Manne!· of §tating credit daarges 
. . . 

It is generally accepted that where lt is possible to do so, .credit charges 
(or <~cost of borrowing") should })e stated both as a dollar amount and 
0s a11 CJ<imual percentage rate ("APR"). Although th1s is not in itself 
part1cul&r1Y controver~ial as a genewl plinciple; its application1ais~s a 
variety of thorny issues; · 

3. Credit charges and addition~! charges 

One area where there is pn~sently ccn1sicie:nibiy diversity is in the 
dernarcati6n' betwe~n credit charges and other charges (although these 
are not necessarily the terms l.lSed). Credit charges are chaiges, whether 
descl'ibed as interest or riot, that are required to be iiicltlded in caki.1lat
ing the APR cost of credit. Other charges a1'e any charges - such as an 
adiniriistratiori c;harge, appraisal fee~, or registration (''official ")fees
that the cons·umer must pay for the privileg~ of getdng credit~ but which 
are 'not required to be included in cakuhitirtg the APR (although they 
rii~st be d}sdosJd as a dollar amount). In theory, .there is no reason why 
most if not all of the various chaJ'ges that usualiyaJ;e treated as oiher 
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charges could not be moved to the category of credit charges, so that 
they would be taken into account in calculating the APR. It is argued 
that doing so would give consumers a better idea - especially for 
comparison purposes - of the true cost of credit from a particular 
source. On the other side, it is argued that doing so would cause 
administrative headach~s for credit g1antors, and is more likely to 
confuse than to enlighten the consumer. 

· 4. Nominal or effective ~alliUm~ perce~tage nate 

Suppose that a consumer borrows $1000 at "1207o interest", to be 
repaid in 12 equal monthly installments of blended interest and mort~ 
gage. The effective annual rate of interest is just urider 12.71l7o. The 
question is whether credit grantors should be permitted to state the 
interest as '' 1207o, calculated monthly'', or should be required to state 
what the effective annual rate of interest really is; The advantage of the 
former is convenience for the credit grantor. The main advantage oft he 
latter is that it gives the consumer a better basis for comparing the credit 
charges of different credit grantors. Jt should be noted that stating 
credit charges for variable credit arrangements such as a credit card 
account as a t'rue effective annual rate is not possible, so long as the 
account remains open. The concept of effective annual rate is most 
useful in the case of credit for a fixed amount, repayable in fixed 
instalments at fixed intervals over a defined period. 

5. Calculation of APR 

Once it has been decided what APR is supposed to represent for any 
given transaction or arrangement, one must get down to brass tacks. In 
essence, the legislation (it is ofien subordinate legislation) that does this 
must prescribe the formulas for calculating APR in various situations, 
or prescribe tables, 01 both. The necessary formulas can appear quite 
complicated. However, given the proliferation of computers in the 
business world. 1 he complexity of the underlying formulas need not he a 
matter of great concern to those who actualJy have to use them. 

6. 'Jl'olea·ance§ 

Existing legislation permits the stated APR to be off by a certain 
amoun~. One e.ightb, of a percent 1~ ti1e most common, but not the only~ 
toh~rance p~rmitted by existiJlg legislation. Obviously, uniformity in the 
degree of permitted inaccuracy is important. 

7. Advertising. l ?] 

Consi4,eration should be given to the formulation of uniform rules 
for the disclosure of credit terms in ad'ilertising. This is especially 
important for national advertising. 

159 



APJPENDfX D 

(see page 38) 

A UNIFORM EXPROPRJATKON ACT?- OVERVAE~N 0!~' 
THJE BIGGER Ji.§§UE 

by Clifford S. Watt, Q.C. 
Chi~f Legislative Counsel 

British Columbia 

!NTRODUC'I'!ON 

From a nniformity point of view, law of expropriation in Canada 
does not measure up! The Federal Government, Ontario, Manitoba, 
New Brunswick, Nova Scotia, Alberta and Blitish Columbia all have 
enacted legislation that endeavours to reform the law of expropriation 
following the McRuer ComrnissiQn's Inquiry Into Civil Rights and the 
reports of several law reform commi~sions. Evep. go, there is great 
djvergence in the law of expropriation among those jurisdictions that 
have enacted the so-called "reform" legislation .. It is clear, however, 
that regardless of wh!lt jurisdiction is exercising expropriation powers, 
the same issues arise both in the acquisition process and on com. pens a· 
tion matters. 

This paper will summarize the major issues that must be dealt with in 
any expropriation statute, with particular emphasis on how the British 
Columbia legislation deals with these issues, given that it is the most 
recent expropriation legislation in Canada. 

PART 1 ~THE ACQUH.Si'lfiON lP'UOCES§ 

Political Accountability 

1. Most of the reform Ads h'tve incorporated the principle of political 
accountability into the expi'Opriation process by requidrig that all 
expropriations must be approved by someone that is politically ac~ 
countable for the decision. ln British Cohnnpia, this "<?-PP.fOving 
authorityn is the minister responsible for the Act under which the 
expi·opriation occurs, unless that minister is the expropriating au~ 
thority (i.e. the person qi bqdy that is actually emJjbwered to ·carry 
out the expropriation) in which case it is the Lieutenant Governor in 
Council. The British Columbia legislation is probably unique that it 
recognizes that, at the local level, political accountability lies with 
local government bodies. It is felt that political accountability was 
best achie;ved by allowing the school boards and municipal councils 
to be their own apr)roving authorities. 

160 



APPEND1XD 

Like most of the legislation providilig, for political accountability, 
there are exceptions for eniergencies or where there would be ~'undue 
delay". In those circumstances, the Lieutenant Governor i.n Council 
can order that the approval and pre-expropriation inquiry process be 
dispensed with. The Attorney Genei·al is under an obligation to 
report the exercise of this power to ihe Legislative Assembly at the 
earliest practicable opportunity. 

The Expropriation Notice 

2. 1t i.s fundamental that aU owners (persons having interest in the land 
subject to the expropriation) be notified of the intention of the 
expropriating authority to compulsorily acquire the lan~L ih~se 
notices must be filed in the land title office and set out the material 
particulars of the expropriation. 

The Pre-Expropriation Inquiry 

3, Many of the reform jurisdictions have i)rovided for a pre-exproplia
tiori inquiry- the so-called ''hearing of necessity''. The purpose and 
scope of this inquiry vm i~s among those jurisdictions who have 
adopted it. 'The principle that seems to be col'nmon to all of them is 
that a person whose land is being expropriated should have the right 
to q1iestion ''whether the proposed. expropriation of the land is 
necessary to achieve the objectives of the expropriating authority 
with resjJect' to the proposed work or project, or whether those 
objectives could be better achieved by an alternative site or route or 
varyhig the amount of land to be takeri or the nature of the inte1 est in 
the land to be taken''. The pre-expropriation inquiry is not intended 
to question the necessity of the project but simp1yvvhether or not the 
exp1 opriating authority's choice of the land to carry it out is appro
priate. rn British Columbia the inquiry officer is named on an ad hoc 
basis by the Expropriation Compensation Board to ensure that there 
is independence. As well- and this is common to most jurisdictions
the inquiry officer~s repoi·t is not binding. It siniply takes the form of 
a recommendation to' the apprdving authority. Theie are adequate 
provisions in the Act to lJennit the expropriation to be moclifiecHhat 
meet the recommendations that are contained ·in the ir1qtiity officer?s 
report, should the approving authority choose to accept those :recom
rnendations. 

The A.dvance Payment 

4. Perhaps the most desirable feature of the reform legislation is the 
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statutory requirement that Lhere be an advance payment made to the 
expropriated owner. The payme;n.t .is usually accompanied by an 
appraisal report upon which the an1ount ofthe payment is based. In 
British Columbia, before the new legislation, many expropriating 
authorities were not required to make an advance payment. 'fhis 
tended to discourage settlements jn that owners in these circum
stances felt the whole of the value of their property was up for grabs 
and noi simply the difference between what they wanted and what 
was being offered. To induce expropriating authorities to make rea
sonable advance payment$ and therefore encourage settlement, if the 
advance payn1ent in Jess than 900Jo of the con:ipensation awarded, the 
expropriating authority is required to pay a penalty interest at a rate 
of 5%. ln addition, if the owner receives less than 11507o of the 
advanced payment, the board has a discretion with respect to the 
matter of the owner's costs. This is to encourage the owner to accept 
reasonable advance payments. 

Vesting and Possession 

5. The legislation needs to provi4e the n1echanism whereby the expro
priating authority actually obtains both title and possesseion to the. 
expropriated land. Naturally, the statutory scheine is 1equired to fit 
within the land title or registration ~cheme that is in place in each 
jurisdiction. The reform legis1;:ttim1 makes it clear that the owner is 
given a reasonable opportunity to u~e the advance payment in order 
to find alter~1atl~e property should the ex,propri~tion be one that 
requires the owner to move. The British Columbia legislation con-. 
tains a provision permittir~g the Supreme Court to restrain a harmful 
activity - for example, an irate owner cutting down trees in a pro
posed park. 

PART 2- C()MPEN§KHON 

Who Determines Compensation? 

1. The British Columbia Law Reform Commission in its 1973 report 
r~commended that the1e be established an independent expropria
tion co:mpens;ltion tribunal that would determine compensation in 
. an expropi·iati.Ot1 cases. This replaced the previous. system that va,ried 
fro1Jl ad hoc arbitration tribunals to courts. Ease of access, expertize, 
consistency and somewhat lower costs are the main rationales for 
having CJ,n independent tribunal. The situation across Canada is quite 
mixed indeed. Ontario began with a separate tribunal, but this was 
replaced by having members of the municipal board hear expropria
tion cases. New Brunswick crea,ted a tribunal and then went back to 
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courts in 1983. Manitoba has an uniqm~ sitnaLion where the parties 
can submit the claim fot cornpensa~ion to the L;md Value A..ppraisa1 
Comrr~ission, however their decision is not binding and eit he1 of the 
parties ('.an go to court to have the amount determined, Alberta 
appeals to have stuck with the independent tribun:3J model, ·· whkh 
seems to have worked very \Vell. British Columbia has an Ex propria
Lion Cornpensanon .Board to hear compensation matt~rs. The iss.ue 
of whether h should be the courts or a specialized ttibunal has always 
invoked lively debate. 

Compensation Principals 

2. Most of the reform legislation endeavours to codify the pre-existing 
common law with respect to determination of compensation. These 
provisious define market vaiue and set out what must be excluded 
when determining it. The headings in the British Columbia legisla
tion illustrate the matters that are typically dealt wi1h. These include: 

t~ disturbance damages generally 

.;;, limited market- churches~ hospitals, schools, etc. 

~:. frustration of leases 

0 market value of security interests 

•2 occupien; and lessees 

~ disturbance damages for lessees 

0 partial takings 

0 injurious affect-ion where no land is taken 

t'l substituted land 

~:. work or use benefiting claimant 

One of the most difficult areas addressed by the new expropriation 
statutes is the question of injurious affeCtion where no land is taken. 
The common law principles date back to the mid-1800's and were 
developed in the English courts. The Supreme Court of Canada is 
Loiselle v. the Queen (1962) S.C.R. 624 approved these principles. Most 
jurisdictions enacting reform legislation have e1~deavoured in some way 
or other to try to codify the common law principles but include some of 
the reforms that have been suggested by l.mv reforrn commissions· and 
other writers on the subject. Some of these attempts have) on occasion, 
met with wh~t some might regard as unforseeable results. This is a very 
complex area. British Columb~a's solution is to expressly preserve the 
pre-existing common law although at the same time giving the Co~pen
sation Board jurisdiction to hear claims for compensation where the 
owner cim establish a chtiin iuider the pre:..existing common law. 
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Costs: 

3. Subject to the t lS07o rule referred to above, an owner is entitled to be 
pai~l "actu~l reasonable h~gal, appraisal and other costs necessarily 
incurred by him for the purpos~ of asc~rtaining his claim for com
pensation'~. There is also the power to prescribe a tariff of costs. This 
has not been utilized as yet. The assessing officer is the chairman of 
the CompensatJ.on Board and, in determining the amount of costs, 
statutory direction is given to take into account 

(a) the number and complexity of the issues, 

(b) the degree of success, taking into account 

• (i) the determination of the issues, 0nd 

{ii) the difference between the amount awarded and the advance 
payinent, and 

(c) the rnauner in which the base was prepared and conducted. 

interest 

4. There is much litigation on the interest provisions in the various 
jurisdictions. 'l'he ·British Columbia Act provides that interest is 
payable on the difference between the amount paid in the advance 
payment and the amount of compensation determined by the board, 
calculated from the date that the owner gave up possession. The rate 
is equal to the prime lending rate that the government must pay to its 
bank. Wit.h respect to interest on other amo1mts, interest is calculated 
from the date that the loss or damages wete incurrect or, from any 
other date thai the board considers reasonable. This is intended to 
give ±1exibility with respect to the calculation of interest. There are 
also interest penalde.~ for delays caused by both the owners and the 
expropriating authority. 

§HOULO 'IHJERE BE lJl~U'OIUo/.Hl'Y? 

In Favoi~r of Umforrnily 

- The subject rnat ter and legal and policy iSS\.1.~S are the same in ever_y 
j~risdiction. · · · · 

- The state of the law is vei·y non'-unifonn; although those jurisdic
tions that have enacted reform leg1slatkn1 cettaini)i have ~~ddressed 
many of the issues in a similar way .. 

- The adoption of a unif()nV A.ct could encourage activity in those 
judsdictions who have taken :no steps at all to reform the law in this 
area. 
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- The adoption of uniform legislation could set. a st.and<3.rd against 
which reforms in this mea of the law could be measured. 

Agailist Uniformity 

--This is not an area of the law yvhere, for example, commerce would 
be improved by the existirig of l,tniform legislation throughot).t the . 
country. 

- Experience has shown that many of these issues are quite sensitive. 
The political will to embark upon reform in 1his area could be 
lacking. 
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Present: 

(see pag,e 39) 

Law llleform Coaderence of C~n.ad~ 
Mhm.te§ of a MceHng Heh.~ 

Angus~ U; l990 
ifnaem~tiol!ll.ali HUt or~ 

St. JJoRm 1 New ~nmswkk 

Mr. Basil Stapleton, Q.C., President ofthe Conference 
t\/fr. Arthur Close, Q .C., British Coluri1bia 
Mr. Richard Simeon, Ontario 
Mr. Mel Springman~ Ontario 
Mr. Graham Walker, Q.C., Nova Scotia 
Mr. Gordon Johnson, Nova Scotia 
Mr. Alan D. Hunte1, Q.C., Alberta 
Mr. Peter J. Lown, Alberta 
Mr. Dale Linn, Saskatchewan 
Mr. Kenneth P.R. Hodges, Saskatchewan 
Mr. Clifford H. C. Edwards, Q.C., Manitoba 
Mr. Jeffrey Schnoor, T\/ianitoba 
Mr. Christopher P. Cuna.n, Newfoundland 

Regrets: 

The Law Refoun Conimission of Canada 
Northwest Territory Committee on Law Reform 

1. Call to Order 

The meeting was called to order by the President at 1:30 p.m. 

2. Introduction of Delegates 

The President invited the representatives of the law reform agencies 
present to introduce themselves and to provide a brief ptofile of their 
respective agencies. Regrets were received from the Law Reform Com
mission of Canada and the Northwest Territory's Committee on Lmv 
Reform. 

3. A1inutes q{Jiieeting at Yellowknife, August 13, 1989 

The minutes of the meeting of the Conference held at Yellowknife on 
August 13, 1989, were approved with the following corrections: 
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Ivlr. Graham Walker, Q.C., felt the paragraph on Nova Scotia on page 
one was misleading. The Law Reform Advisorv Committee of Nova 
Scotia does:not work tluough the Office ofthe Legislative Counsel but 
reports as a separate ei1tity direct to the Attorney General. 

Mr. Walker also reported that a new Law Reform Commlssjou Act is 
~~pec:;ted to be pro¢1ahped in Nova Scotia before the year .end. The 
Commission will co:nstitute 5 oi· 7 men1bersl which irright c~nsist of the 
following menibers: two from the aar) one Jud,.ge of the <:ourts of the 
Province, . one full -time professor of the faculty of Dalhousie Law 
School, 61ie member not a law graduate af1d two tnernbers appointed by 
the Cabinet. 

An amendment was asked to be made on page 2 regarding Alberta's 
Report - the word profiles was changed to profile. 

4. Business Arising from the Minutes 

Fjve jssues were identified as arising either directly or indirectly out of 
the Wiinut{:;s of the Yellowknife meeting. These were: 

(i) Law Reform Ne\~/sletter 

(ii) Staff l)evelopn1ent Workshop 

(ii!) Law Reform Database 

(iv) Report of the Special Committee on the Future of the Law 
Reforin Cqnferenc;e of Canada 

(v) Response of the ConfererlCe to the Report "Reriewiiig Consensus 
for Harnionization of Laws in Canada'; 

In light of the significance of these issuess in particular items (lv) and 
(v), delegates opted to move the annual jnrisdictionaJ:review of agency 
activities to the bottom of the Meeting Agenda and to deal with the 
business arising out of the Yellowknife meeting on a priority basis. 

5. Law Reforn1 Newsletter 

The President read a leHe1 from Mr. Gilles Letourneau, President of 
the Law Refotm Commission 6f Canada, requesting direction from the 
Conference as tq the future role, format anq conte.nt of the Law Reform 
Newsletter. The Newsl6tter first appecirecl ii1 March 1985. It w(ls con
ceived as a quarterly ptiblication by and for the law reform community. 
In recent years, however~ the Newsletter has falkri into disuse. The 
question raised in light ofthjs c}evelopment was whether there continues 
to be a need for the publication; · 
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All members of the Conference reaffirmed the need for a Law Reform 
Newsletter. It was pointed out that the Newsletter facilitates the ex
change of information between jurisdictions. There continues to be a 
role for this kind of ''hard -copy exchange,, 1 notwithstanding the recent 
development of a computerized electronic Law Reform Bulletin Board 
(see item 7 below). There was a consensus that the real issue was how to 
inake the Newsletter more effective. I{ wa.s deteunined that an editodal 
committee composed of Conferense. men:ibe.rs should confer wlth 'Mr. 
Letourneau to decide how this might best be achieved. The Conference 
noted its appreciatioi1 of the generous efforts oft he federal Law Reform 
Commission in producing the Newsletter w•hich serves the entire Cana
dian Law Reform Community. 

6. Law Reform Stajj'Development Workshop: March 8-10, 1990 

The first staff development workshop of the Law Reform Conference 
of Canada was held March 2-10, 1990, in Vanc::ouver, British Columbia. 
The Workshop, hosted by the British Columbia Law Reform Commis
sion, provided staff of the law reform agencies across the country with 
an opportunity to meet and discuss issues of mutual concern. The 
Workshop Agenda included such.. items as: The Rationale f01 Law 
Reform, Public Profile, The Law Reform Programme, Project Manage
ment, Research and Writing, Consultation, Implementation, Techno!-. . 

ogy and Cooperation Between Law Reform Agencies. Mr. Arthur 
Close, Q.C., Chairman of the British Columbia La\v Reform Commis
sion, reported that the Workshop was well attended and was regarded by 
those who attended as an unqualified success. This last sentiment was 
echoed by Mr. Peter Lown, Alberta; 1\IIr. Jeffrey Schnooi·, Manitoba; 
and Mr. Christopher Curran, Newfoundland. M.r. Lown indicated that 
the Workshop provided career law reformers with a unique opportunity 
for professional self-development. 

Mr. Gtah~1n Walker, Q.C., indicat~d that staff from his office was 
not in attendance Clt the staff development workshop because they were 
unaware that such had been scheduled. He asked that he be kept 
apprised of future workshops. He agreed that the exercise appeared 
worthwhile. 

The Conference Hii:mked Mr.· Clos~ a,nd Mr. Thomas Anderson~ 
Counsei to the Law Reforn1 Con1mission of British Columbia> for their 
efforts in· making the first Staff Developrtwnt Workshop a reality. 

A second workshop is in the pianning stages. It will be held in 
Winnipeg under the auspices of the Ma,nitoba· L;l'w Reform Commis~ 
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sion. Mr. Jeffrey Schnoor indicated that the tentative dates for the 
Workshop are May 9, 10 and 11, 1991. 

7. Law l~ejorm Bulletin Board 

Mr. Jeffrey Schnoor reported on this item. The Law Reform Bulletin 
Board grew out of two Agenda items at the Vancouver Staff Devetop· 
ment Workshop: (i) Techn6lqgy and (ii) Coopera~ion Between Law 
Reforrn Agencie~. The Builetin Board was conceived, on an experhnen~ 
tal basis, as an electronic newslette1. Manitoba agreed to have carriage 
of the project. Mr. Schnoor reported that the Bulletin Board is now up 
and running. All that is required to access the Board are: a phone line, 
modem, personal computer and a communications programme. The 
number is (204) 943-1274~ The Bulletin Board is operational during the 
following hours: 5:30p.m. Monday - 8:30 a.m. 'luesday; 5:30p.m. 
Thesday - 8:30 a.m. Wednesday; 5:30 p.m. Wednesday - 8:30 a.m. 
Monday. The Conference thanked Manitoba fm its ir~itiative in develop~ 
ing this inter-agency communication tool. · 

8. Law Reform Database 

This Report was given by Iv'k Arthur Close, Q.C. Mr. Close indicated 
that the Law Reform Database is an undertaking of the Law Reform 
Commission of British Columbia in coopetation with the University of 
Saskatchewan and the Saskatchewan Law Reform Commission. The 
object of the project is to provide easy access to the reports and studies 
of law reform agencies and other org~mizations performing a similar 
function. The inspiration for the project derived from a 1983 publica
tion of the Australian Law Reform Commission: The Law Reform 
Digest. A Digest of the Reports of Law Reform Agencies in Australia, 
New Zealand, and Papua New Guinea 1910~1980. 

The first edition of the Law Reform Database was made available fm 
distributiop in. l<'epruary 1990. It contained 0-PProximately 1800 records 
covering the reports and consultative documents of the major law 
reform agencies in Canada, the United Kingdom, Australia:, Hong 
Kong, and New Zealand. A second edition containing 3000 records was 
re,leased in Aqgust 1990. This edition continued the fQcus on Common~ 
wealth law reform. A third edition is proposed. This edition will add 
approximately 1000 records relating to law reform activity in the United 
States. 

The Law Reform Commission of British Columbia has made the Law 
Reform Database available to the Canadian :Jaw reform community on a 
cost ·free basis; The package made available contains instructions for 
installation of the files containing the database and ·customized soft-
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ware for users who do not have Q& . .A software but who want to use the 
database on a ii'ial basis. 

There was some discussion of the possibi1i1y of marketing the data 
base commercially. Appal;'ently, inten:~st has been expressed by a number 
oft he standard legal data base services. rvlr. Close raised the possibility 
ofd.-~rni!lg any pwceyds derived from sales over to the Conference. A 
nuinber ;)·f members expressed the opinion that this last 1dea could be 
best pursued if and when the Confereri.Ge acquired a foni1al constittJ.tion 
a'nd corr>orate personality. 

On behalf of the Conference, the President thanked Mr. Close and 
the Law Reform Commission of British Columbia for their work on the 
database. There was general agreement that the comprehensive nature 
of the database rilac1e it a research too1 of great utility. 

9. Report oj the Special Committee on the Future of the Law Reform 
<...:..,or{(erence of Canad(l 

1\ifr. Peter Lown, Chairman of the Steering; Committee on Org~ni;,;::a~ 
tion, reporied on this item. At the Yellowknife meeting, a Steering 
Cqmrni(tee Gomposed of Mr. Lown, Judge Rosalie S. Abella and Mr. 
At~thur L. C16se, Q.C., was struck and mandated to report back to the 
conference on methods by which the Law Reform Co~1ference might be 
strengthel{ed. The Committee was asked spec.ifically to look at the 
desirability of:corporate status. The Committee deteunin.ed that corpo- . 
rate status woulct be beneficial, particularly as regards the receipt and 
disbursement of funds. The Committee took steps to prepare incorpo, 
rating documents for a federal non-profit body corporate to be k;nown 
tentativeiy as The Federation of Law Reform AgenCies. The objects of 
the (.::orporation are as follows< 

(i) to advance law reform in Canada; 

(ii) tp enCOl~.rage the growth of cooperatfoi1 bet\-veen law reform 
ag~ncies; 

(Hi) to educate the public on the role of law reform agencies; 

(iv) to discbss arid promote issues of intetest and concern .to law 
reform agencies; · · 

(v) to provide a forum for meetings of persons engaged or interested 
ii1 law reform and to encoura~e prof{:(ssional s~lf-development; 
and· · 

(vi) to cooperate with other organiza~ion~ which tend to promote the 
objects of the corporation. 
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The incorporating documents provide for Class A and Class B mem
ber~hips. Class A membership is n:~stricted to independent law refonn 
~[gendes created by statute 9r' agreement. Oitl y Class A roerhb~rs have 
1'he dgh1. to vote. Class B niemhership is opi:n to any person irlte'cested in 
furthering the objects of the cot porailon. Cl.ass B rnernbers have 110 

voting rights. 

The first directors of the Corporation wiil be: 
Pete1 u)wn, Director, Albei ta Law Reform 1nstiture 
Rosalie S. Abella) Chairperson, OnLado Law Refm m 

, Commission . . 

Arthur L. Close, Q.C., Chairman, t~dtish (~olumbia La·vv · 
Refotm Comn).ission 

The corporation v.;ili be registered with Revenile Ca.m\da as a non
profit organization. 

Mr. Lown~s report was foHo·wed by animated discussion. l\tlembership 
classification was an issue of especial concern to some Conference 
mernhexs. 'the questiou was 1aised as to whether the proposed division 
would reshlt in Ciass A ar1d. Class B 1\geilcies, since ilisillutional inde 
pendence appear·ed to be a de1ern1inative criterion? Mr. Springman 
suggested that independence be given a broad constn1etion. There was 
general agreen;1ei.1t on this point. 

Discussion was foll.mved by three motions: 

Motion: It was moved by Daie Linn and seconded by A1 t hur Close, 
Q.C., that the Confe1ence approve the draft constitutibt1a1 structwe 
described in the Alberta memorandum. 

Motion: tt vias niovect by Dale Linn and seconded by Arthur Close, 
Q.C.; that the Conference approve the inco1pbration of the Federa
tion of Law Reform Ager1cies as a Canada n6t -fm- profit Corpora
tion. 

Motion: tt wtl.s m.oved by .Peter Lo~vn 'and seconded by CHfford 
Edwards, Q.C.; that the: Executive CommiHe~ of the Feder:aiion of 
Law Reform Agencies (FL.RA), when forr.ned, consider and bi"ing 
forward p10posals'witl11espect to the artivil'ies that the FLRA OL1ght 
to tmderta.h~. Nov8. ~;c·otia abstained. 

All three rnoti6ns Cal dec:L Mr. Lpwn a:greed. t6 take immediate steps to 
finaliZe the .new Corp("_;lation's nan1e. Consent forrilS penilittiriP., the lise 
of the name would bci forwarded io Conference members. Th~re~fter, 
application would be made for federal incorporation. 
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10. Response to the "Renewing Consensus" Report 

M.r. Basii Staplet<m,) Q:c., tn his c\ual capacity a~ Pre~icien,t of the 
Law Reform Conference of Canada a1-id Chalrma,n of the Uniform Law 
Section of the Uniform Law Conference of Canada,_ opened discussion 
of this issue. The focus pf his remarks was the written Report outlining 
the response of the L;:!w Refm'm Agencies to the Document on "Renew
ing Consensus." The response was a synthesis of the views of the 
individual member agencies of the Conference. The synthesis was pre
pared by Mr. Peter Lown. 

The response by the Law Reform Agencies to the Discussion Docu
ment on Renewing Consensus contained sonie hard c1'itidsm of the 
Conference put alsq a n1.1mber of concrete suggestions for revitalization. 
The tone was one of optimism so long as the Conference returned to the 
three R's: 

(i) Relevance - in the choice and scope of topics such that 
harmonization and implementation are realiz-
abh~ goals; . 

(ii) Responsiveness - tQ the p.e~ds of tl:w COP.$tituency the Conf~r
ence serves and meeting those needs in a timely 
fashion; and 

(iii) Respect - through broadening high-profile participation 
and producing a quality product. 

H was proposed that immediate action be taken on four fronts to: 

(i) Expand the balance of members to ensure:that there is a focal and 
critical analysis of the issues placed before the Conference; . . 

(ii) Fit the agenda to the topics which are acceptable to those whose 
responsibility it will be to enact the proposals, by seeking specific 
direction of tl).~ A tt()rneys Gene1:al as to topics ori which uniform 
Action is required; · 

(iii) Set the goal as hanhoni:iation rather than super-reform; and 

(iv) Tighten the constitution and operations of the Conference. 

it was suggested that action on these fron.ts would give a clear focus to 
the work of the Conference~ ·wOlild help q-e~te a better Conference 
profile, and would avoid the black hole p.roblem; namely, the prepara
tion of draft uniform Acts which none of the member jurisdictions are 
prepared to implement. There was agre~ment that progress in all these 
area,s wa~ essential to the succ~ss of the renewal process. 
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It was resolved that the written response by the law reform agencies to 
the Discussion Document on Renewing Consensus would be forwarded 
to the Uniform Law Conference for discussion during the time period 
set by that Conference for general debate of the renewal process. The 
members of the Law Reform Conference applauded the co mage of the 
Executive of the Uniform Law Conference in undertaking the arduous 
task of critical self~evaluation and indicated that they looked forward to 
many years of fruitful cooperation with the Uniform Law Conference. 

11. Jurisdictional Reports 

Mr. Basil Stapleton, Q.C., indicated that because of other commit
ments it was necessary that he take his leave of the meeting. It was 
proposed th.a~ Mi·. Dale Linn, Chairman of the Law Reform Commis
sion of Sask~tchewan and President Designate of the Law Reform 
Conference of Canada, assume the Chair for purposes of member 
Agencies giving their annual jurisdictional reports. 

Because of the length of time devoted to other agenda items, jmisdic
tional reports were somewhat hurried. The view was expressed that the 
work of the Annual Meeting had grown beyond that which could be 
covered in one-half day. It was suggested that in the coming year 
thought be given to expanding meeting time to at least one full day. 

Each of the member Agencies gave an informal summary of activities 
in thdr respective jurisdictions over the course of the past year. Reports 
indicated that the year was a busy and productive one for all Agencies. 

Manitoba: Paper on Independence of Provincial Judges was well 
received by the public. Attorney· General announced proposals for 
evaluation. Living wms paper received tremendpus publicity~ 

Current Projects: Retirement Plan Beneficiaries Act; Short informal 
report on Limitations of Action; Discussion paper on Sterilizatioil of 
Minors and Menta1iy Handidq)ped; Publications on Distress; Com~ 
mercial Tenancies; Independence of Magistrates and Justices of the 
Peace; Animal Protection and Control; Regulation of Professions and 
Occupations. Paper on 'trusts by early winter (ethical investments non
chatitaf,le trusts). 

British Columbia: Reports published. l~amily Law Project re Prop
erty Rights; Notice Requirements Against Municipal Bodies; Limita
tion; Ultimate Limitations Period; Commercial Tenancy. 

The Commission wrote approximately three hundred interested per
sons for suggestions for refof"rn. It was felt to be a useful means of 
facilitating public involvement in the law reform process. Positive re-
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sponses were received, and from fifty or sixty suggestions ten or twelve 
projects were instituted including non~chi.uitabletrust~. Arnong those 
still left on prograni.: Division of Pensions ori Marriage Breakdown; 
Execution Against Shares and Securities; Enforceme1tt of Judgments 
be1 ween Canadiatl. Provinces. Legislation this year: Foreign Money 
Claims Act. 

Oratm:io: Reports published this past year: Report on the Law of 
Standing; Report on Damages for Environmental Harm; Report on the 
Liability of the Crown and a Study Paper on \Vrongful Interference with 
Goods~ 

Current Projects: Mandatory testing in respect of HIV Sero-positiv
ity; Drug aiJd Alcohol; Genetic Screening and Psychologka1 Testing; 
Cleanin~ up theAdrnirii$tration of Estates qf Deceased, Persons project; 
project on Exemplary Damag~s {in the final stage); project on Judicial 
,6._ppointments; Reference on Law of Charities. 

Future Projects: I)ispute Resolution in Vvorkplace and Child Wit· 
nesses. Things that mig~t pqssib1y come up: Public inquiries; Coroners 
Aet; and GJOop Defamation. 

. .. . . 

Newfom:ad!:~n:Jd~ Under the Newfoundland Law Reform Commission 
Act, on May 21 of this year the appointments of all Commissioners 
came to an e.n.d. There has been no official announcement of new 
appointments to daie. A new Commission is expected shortly. 

The Commission has moved. The new address iB 34'5~347 Duchvorth 
Street~ St. John's, Nl\ AIC 1H6; telephone: {709) 576->0537 and 5'/6-
0781. The new office~ carl'accoinmodate i he Federation of Law RefoiTn 
Agenci~s' m~etings in 1992.. 

Pi·o)ecis: Mechanks' Liens' (;3.1 printer); Sec;~iqn 9 of the R(;gistratiori 
of Deeds Act: Pri.odties and the Convey~nri~_g Process (at printer); 
Statute of Frauds {Professor RobertsOJJ of UJ"~.B. is working on this 
v.;ith a J)ecember deadline. I<\mds for this froni Law Foundation). 
U.l~ .I;), 'a~d r}~tllwtisie r:.mi/ Scl1ools e~ph:~ssed '1nter~st in w:-tde)·taking 
work for the Commission. Registration of Business Names -· internal 
VVorklng Paper distributed for cominent; Medical :Legal Issues; Snb
CommiUee has been st1 uck to identify issu.es in need of beirig <:i.ddressed. 

Proposed first topics: Living 'Wills and Consent for Medjcal Treat· 
ment. 

AlbeR'h~: The institute 'vimrks closely with~ but independently of, the 
t--~ttm ney General and has a good relationship with the Law Society. 
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Reports issued: Cohabitation Outside .rvrarriage; Financial Assist
ance by a Corpmation: Section 42 of the .Business Corpmatioos Act; 
Limitations; Bulk Sales A.ct; Section 16 of Matrimonial Property ACt; 
Enduring Powe1s of Attorney; Referees; Dispute Resolution. . . . 

·work in progress: Creditors Rights and Canada Pension Plan Bene
fits. Reports pro(..:eeding i'or discussion - Seem i~ies De-posit odes; SeC'· 
tion 141nierpretatio.n A.ct; Mortgage Remedies. · · 

5'pecial ,i)rojei:ts: Crow1i Liability; Surrogate Rules -Provincial Fam
ily Legislation; Investigation of Dispute Resoi.utioo ~- researeh paper 
within next three weeks. 

Feasibility studies that have been approved: A.ppropdate Protocol 
Refsarding Child Withesses; Cost of Credit; Unfair Contract 'Ierms; 
Procedures of Administrative 'I'ribunals, 

The scope of the Creditors' Rights report ls significant, including a 
complete review of the enforcement process, the area of exemptions, 
gamishr.oent~ seizure and methods thereof. 

Several meetings have been held with lhe Law Society with 1espect to 
recommendations oo Limitations and Enduring Powers of Attorney. 
The climate for implemeutation of Ieports is now impwved vvlih en
couragiHg pros peers for the next legislative sessions. 

It was noted that there has been increasing interest in the co.nmnmity 
regarding iaw refmm. The view was expressed thai the manner in which 
reports are presented to the public and the ability of the law reforro 
agency to defend its proposals are very important to its success. 

§~:§~?r:!].{daew~m: Projects finalized: The State of English La~N in Sas
katchewan and Bulk Sales. 

Meetings have been held on study of Personal Property Security AcL 
·working on Structured Judgments; Arbitnition; Trustees; Creditors 
Rights; D<~btor and Creditor; Living \¥ills; Endming Powers of Attor
ney. 

N~w ~raliU§Wkk; Work completed: Credit Unions Study 'vVith Cabinet 
approval to undertake legislative draftjng; a stu1:ty concero·(ng tnB.rket
able titles and submission to Cabinet of a propo!:;al for a new Clarifica
tion of Titles Act; Securities Legislation Study and suhraission to the 
Minister of a report recommending enactment of a new Securities Act; 
draft reports ~~oncerning proposed Administrative Procedures legisla
tiori and amendments to various Acts concernhig aspects of famiiy lavv; 
submission to the Legislative Assembly of a Succession Law Amend
ment Act dealing with various aspects of the distribution of estates. 
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Work in progress~· Study Concerning Personal Property Security 
legislation with a final report expected in the fall of 1990; second draft 
of a Report on Reform of the Right to Information Act. 

12. Other Business 

Mi. Dale Linn, Chairman Of the Law Reform Commission of Sas· 
k<:itchewan, was acclaimed the new President of the Law Reform Con
ference of Canada, which body will shortly be reborn as the Federatibri 
of Law Reform Agencies of Canada. Members congratulated Mr. Linn. 

13. Next Meeting 

It was agreed that the next Annual Meeting of Law Reform Agencies 
will be held in Regina in 1991 on the Sunday in August immediately 
prior to the lJnifonn Law Cmiference meetings unless, 1n the meantime, 
the Executive Committee deterinit1es otherwise. 

14. Adjournment 

The Meeting adjourned at 5:30p.m. 
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. (see page 39) 

DEPARTMENT OJF JlffilltCE REPORT TO THE UND'ORM LAW 
CON:Ft~RENCE 

§aint John, A1!gm~t 1:3~17, 1990 

This has been a busy year for Canada in the field of private interna
tionallaw. In particular, Canada participated ii1 the activities of The 
Hague Conference on Private International Law, UNCITRAL and 
UNlDROrC Also, the Department of JustiCe submitted several conven
tions to the provinces for review and twice consulted the U1iifonn Law 
Conference. 

I would first like to talk about the consultation with the Uniform Law 
Conference, the assistance provided by the Advisory Group on Private 
International Law and, finally, the latest developments in our activities 
in private international law. 

CONSULTATiON W:B.TI-Jl THE UNIFORM LAW CONFERENCE', 

We have always greatly appreciated the contributlon made by the 
Uniform Law Conference in the Private International Law area. Ti1is 
year, we consulted 'the Conference regarding the compatibility with 
domestic law of th~ Hag]le Convention on the Taking of Evidence 
Abroad in Civil or Comn1erdal Matters and the implementation of 
conventions on private international law. 

I understand that you 'have provided the information needed to 
update the Tallin report on the compallbility of the Convention on the 
Taking of Evidence with Canadian law. This information will be very 
useful in implementing this convention. As of now, six Jurisdictions 
have stated that they are in favour of implementing the Convention, 
while the others are still st~dying the matter. 

With 'respect to 'the hnplementation of conventions on private inter .. 
mitionai 'law, we bonsuited the Conferetice to examine the possibility of 
accelerating and standardizing the procedure. the question was raised 
at a meeting of the Advisory Group on Private International Law with a 
view to establishin$ a procedure that would ensure that conventions are 
implemented as soon as possible once Ministers have decided to do so. 
The other concern of the members of the Group was the accessibility of 
information on a convention, such as lists of member States, that 1night 
be improved by the impleiru~ntation process. We hope to receive your 
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comments on this matter so that we ca,n find a common solution for aU 
ihe provinces and territories, . 

A.F.fVKSORY GROlJP ON 11-RIVK.fE !l\!'I'EJEtNP'tHONAL LA~N 

The Advisory Group on Pihiate lnte1;national Law was filst estab. 
Hshed by the Departm~Ht of ,lusti~~e in 1973 to provide i1 with close and 
contimi.ing guidance in matters of provinc'ial interest thai <:we urider 
consideration by certain international organizations in private h1terna
lional hn~;. The Gr:oup~ iNhich ls :recm):stituted every fom years, is 
compOSf.d of four regiOIJ~.i r:;;presen,tafiYe$, OJ1e eaGh from the Vvesl'f.rn 
provinces, the Atlantic: provinces, Onlado and Quebec and, ih. additi<irL 
r;ne private pra,ditione.r~ \Ne e!1nmi thqi '~J least one meinber of the 
Group is also a member of the Unfforni Lavv Confei·eno~. The Group 
J1as met on two occasions since last August: h1 November 1989 arid April 
1990. 'I'he agenda for these i:neetings v.,ras very full and gave rise to a very 
prodw;tive exchange of views on conventions of The Hague Coufer~ 
ence, UNtDROJT and tH-..JCITHAL? the Council of:Europe and the 
Organization of Axnerican States. The Group tecornmencled that the 
provinces be consulted on The Hague Convention Abolishing tbe Re· 
quil ement of Legalizatioli fo1 FiJreig:i.1 Public Documents~ 'I' he Hague 
Convention on the Law Applicable. tt) the Succession to the Estates of 
~jeceased Persons and two convention$ of the C.ouncii Qf Ettrope on 
serviceai1d the taking of evidence in adtninistrative matters. 

. . . 

STAT"[J§ ClH!AlKf OiF CAl~JAl!lliAN AC'.r!IVf.lt'H!:§ ll\l 
lf-"R~VATTS H~TEiRNi?.iriONAI~ t~A~/ . 

Before telling you of the. most recent developments in our activities in 
private international law, I wouid like to t~emind you ,'of otir S~atus 
Chart. 

h1 '~m effort to better ii1f orrn "PI ovinces and interested groups on 
developrnents in private inten1ational. law in Canada, the Department 
of Justke of Canada distributes a Stat-us Chart of Canadian Activities 
in F-dvate International Law. This Chart is distribuWd twice a year to 
give updated info~m$)~on 01:1 ;3jl <:qn~;en~ioJ.1~ ir1 p1i·va:~~ inteduttioppJ law 
to whi.ch Canada is a party ,or is consi¢leririg, . . . . . 

The Chart mentions the: various organizations U11der the auspices of 
wh.kb the eooventions are negotiated or were adopted,' the status of 
Canada's p;;~rtidpation~ spedal clauses; the legislation required fo1 
lmplementaJion, the contribution of the Uniform Law Conference, 
whether in dr<3Jting a uniform act or in making recommendations Or 
carrying out studies, • the adopted :implementing legislation and the 
action that rem~dns to be taken. 

l78 



APPENDIXP 

The Chart is sent to all 1:mwinces and tel ritodes as well as to bat 
associations, lavv societies, and universities. 

TR~: I-1IAGUF.. CONWERENCl\!: ON ~>~fif~TAB:!: 
~NTlEillNATJIONAL LAY/ 

The H_ague Conference on Private International Utw novv has thirty· 
six member States. 

This year~ Canada participated in a Special Cornmission on i.he 
Ope1ation of the Conveution on the Civil Aspects of international 
Chi1d Abduction from October 23 to 27, 1989, and in the Special 
Commission on the Elaboration of a Convention on lnter~cotintry 
Adoption from June 11 to 2l, J 990, 

We sept the provfnces the repor1 of the ('anadhm delegation as v.,rell as 
the general conclusions drafted by the Permanent Hmeau of the Confer
ence cor1.c.;erning the Special, Connnissio:q:on the Hague Convention on 
t tw Ahd oc1 ion of ChHdren. VJe v1iH foP~•1ard to then1 the rep9.t t ·of the 
Canadjar~ deleg~tion to the c;omr~lissiQn on inter-,country ac;ioption in 
the weeks ahead. 

The Special Comrm:r;sionjor the Elaboration of a Conveniion on 
Inter-country Adoption 

Canada was honoured at the Special Commission when Mr. 'L B, 
Smith, formerly of the Department of Justice and now in private 
practice, was elected cha.iJ'man. The cotnmission wil1 carry out h~ vv<jrk 
over a three,-year period~ and the n~xt rneetiug will be held in Aprill990$ 
to be followed by a meeting i.n l992, v,vith the objective i:d' adopting c:. 
c:onveniion h1 1993. 

Thete is such a crying need foe n convention on int~r.,.country adop
tion; r hat even States that are not m~rnbers of tbe Hague Conf(!rence but 
whic~l are important source$ of child1en for adoption, are participating 
in its drafting. There is a profound desire to establish a system for 
adminjstnitive cooperation so that there is greate1 legal cer~ainty and 
transparency in the inter-country adoption process~ 

We vd11 consult the appr.opri\l,te authorities in Lhe provinces throu:gh · 
out ~he negot1ati()n process in order to develop a conveniim1 that will 
satisfy their C()flC~erns as far as possible. . . 
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Convention on the Service Abroad of Judicial and Extrajudicial 
Documents in Civil and Commerciill Matters 

This convention has b\en in force since May 1, 1989. The rules of 
practice in one territory have not yet been amended to comply with it. 
We hope that this will be done as soon as possible. 

Convention onthe Law Applicable to Trusts' and their Rec.-ognition 

Five provinces, New Brunswick, Prince Edward Island, British Co
lumbia, Newfoundland and Alberta, have already adopted implement
ing legislation following the Uniform Act adopted by the Uniform Law 
Conference in 1987. Other provinces are drafting implementing legisla
tion, and we hope Canada will be in a position to ratify this convention 
in the near future. 

Convention on the Taking of Evidence Abroad In Civil or Commercial 
Matters 

In 1989, on the recommendation of the Advisory Group on Private 
International Law? we submitted: the Convention 01'1 the Taking of 
Evidence Abroad in Civil or Commercial Matters to all administrations 
in order to determine whether it would be desirable for Canada to 
participate. As I mentioned: earlier,: so far we have received the support 
of six governments~ and: ,r,re are awaiting replies from the others. We 
hope the update of the Tallin report will facilitate the review of this 
Convention so that Canada may become party to it as soon as possible. 

l remind you that there is no federal State clause in the Conv~ntim~, so 
we must have the unanimous support of all the provinces and territories 
in order to become party to it. 

Convention Abolishing th"e Requirement of Legalization for Foreign 
Public Documents 

By letter of May 8, 1990, and on the recommendation of the Advisory 
Group on Private International Law, we submitted this Convention to 
the provinces and territories in order to have their opinion on its 
implementation: Three provinces have a1reac1y expressed their support 
for the Conve1itioi1,' and others :have informed us that their initial 
reaction is positive, but that a more detailed study shbuld be carried out. 

Convention on the Law Applicable to the-Succession to the Estates of 
Deceased Persons 

The reports of the" Rapporteur special" and the Canadian expert are 
now complete and will somi be sent to the provinc:es for a review of the 
Convention to determine whether it should be ithplementeci in Canada. 
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UNC!TRAL 

The United Nations Commission on international trade Law is the 
"core' lt~gal body within the United Nations system in the field ·of 
international trade law" ~md has the mandate to further the progressive 
harmonization and unification of the law of international trade. 

The merribership of UNCITRAL is limited at present to thirty~six 
States, sti'uctured so as to be representative Of the variou$ geographiC 
regions and the pdncipal economic and legal systems of the world. 
Observers from States and international governmental and non-govern
mental organizations are welcome to participate at meetings of UNCI
TRAL and of its working groups.· Canada is now a member of 
UNCITRAL. 

The Comrhission now has three working groups: the Working Group 
on the New International Ecmiomic Order, the Working Group on 
International Payments and the Worldng Group on lntermttional Con
tract Practices. 

Uncitral Work of Current Interest 

United Nations Convention on Contracts for the International Sale of 
Goods (Vienna, 1980) · 

Legislation to implemet1t the Vienna Convention on Contracts for 
the lnterl:mtional Sale of Goods (1980) has n,ow been. enacted in nine 
jurisdictions, namely,. Nova Scotia, Prince Edward Island,. Ontario, 
New Bruns¥.rick, the Northwest Teuitories, Manitoba, Newfoundland, 
Alberta and British Columbia. Federal implementing legislation for 
federal entities is now being drafted~ and we hope that Canada will 
accede to the Conv~ndon i:n the near future. 

Draft Convention on International Bills ofbxchange and 
International Promiss01y Notes 

The UNC{TRAL draft Convention on internationai Bills of Ex
change and International Promissory Notes was adopted by the, General 
Assembly of the. United Nations on December 9, 1988. Canada partici
pated in drafting the Convention, which will establish a new h1terna
tional regime based on a viable compromise between the common law 
atid the civil law systems. Canada was the first country to sign 'this 
Convention, arid the United States have just done so. The Convention 
will come into force after 1en ratifications or accessions. In order to 
implement it in Canada, federal legislation would be required; 
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!Hodel Rules on Elei::tronic Furut~) 'i'ransfen; 

The UNCITRAL Wmking Group on Intewational Payments, of 
which Canada is a':rrieri1beri is continuing the preparation M model i·ules 
on electronic :funds transfers lJascq on ;d1e Legal Gu.kkon Ef;T that was 
pH!pared by ·uNCITRAL. The: model rules could provide a basis for 
domestic regulation and Canada is pa.rtki pating actively it1 their prepa
ration. To that end, the Department of Justk~e is consulting very \Viddy 
within the l"'edera1 government, the provincial goverf.lments, with private 
industi·y a'ndwith academics. 'fhe Working Group has already had six 
me~tings, and it is possible UNCltRA.L may adopt !he model rules at 
its J 99"1 session. 

Stand-by Letters of Credit and Guarantees . 

The ·w01 king group on lntemationa1 Contrac.t Practices rec.:om· 
mended to the Commission that it should undet take the drafting of a 
model u.nifonn law on staildA;y lette1's of credit and guarantees wbich 
could be adopted. by States. The W()rking Gwup t:Jegan this V.?Ork at its 
session in New Yod;;: in "February 1990 ·am.i is no~N pursuing it. The oexi 
meeting will be held in Vienna nex1 month. 

Dn~ft Convention on Liability of Operators of Transp0rt Terminals ln 
International Trade 

At it$ 22nd session at Vienna during May 1989, UNCITRAL adopted 
a draft Convention on Liability of Opemtors of 'Ihmsport Terminals in 
International Trade and recotnmended to the Ge:neral Assembly of the 
United Nations that. a diplomatic r.onfeTen.ce be h¢ld with a vk•>N t<} its 
adoptipn by ~he United Nation~. 1'his confer~ncG will be held in Vienna 
in April 1991. · · · 

The purpose of the Convention is to establish uniform limits of 
liability fot the, operators of transport terminals engaged in interna.~ 
tional trade, The Convention does not apply to the carriage o{ goods, 
but rather to their transfer by, for exam.ple, stevedores or air or h:nid 
tenninal operators.: The li~tbility 'regime is sitnHai' to that establlshed 
under the Montreal Protocols of the Warsaw Convention. in addition to 
establishing the limits of liability, the draft Convention provides the 
operators \hfith a sf.:cudty ii1teresf in the goods for non··payJ.netrt of 
Chai geS fO{ Sel'Vices rerHJ~ered. 

The Department of Justice 1s c;onsulting indus~lY represent<ttiVe!3 apd 
the prqvinces 04 th~ draft Conve~1tion9 with the cooperation of the 
Department of Transport. \v~ have already begm1 to 1eceive theil corn
ments. Vl!e "requite these comrnents by August 31 if we a"r'~ to be able J.o 
cqnyey to UNCITB~AI:, l'he observal'iol1~ ~~f the Gove1 n~m(;m of Ca1~ad~ 
befo):e September 3:o. as requested by (i:N.crr:RAL -
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Government Procurement 

Work on govet nment procurement has been con1menced py the 
Working Group on the New lnternational Economic Order. H is ex
pected that the Worldng Group will agree upon a model law on procure~ 
ment which could be adopted by States. The project will p1obably take 
about two years to complete. This subject is consider~d important by 
developing States who often petceive their access to markets in devel
oped States as being unnecessarily limited by governmental procure· 
ment practices~ ,iu particular. Th~ Department of Justice is participating 
very actively in 1he work on intcmational piQCt1rement. The Depart
ment will consult with federal and provincial government departments 
and with industry as the work pwgresses. Some consultation has al
ready talcen place with1r1 the Governme1it abd with the Advisory Group 
on Pdvate li11'eri1ati&nal Law. A 'first ch;aJt of $evera1 chapters of the 
model legislation was submitted to the \Vork Group in February 1990 
for review, and vmrk will resume in Octob~1 1990. 

Countertrade 

During its last session in July, j 990, the Commission exan;lined s~v
eral' draft chapters froin a legal guide prepared by the UNC!TRAL 
Secretarl.~t on GOU~1tertrade and other barter-like transactions. Other 
draft chapters will be considered next year. 

The International Institute for the Unification of Private Law. known . . . . . . . . . , . 

as Unidroit, is a 53-member governmental organization h<1~ed in Rome, 
of which Canada has been a member sin.ce 1969. Current members 
include the Soviet Union, China? Australia,' States from eiun'en~1 and 
western Europe, North and South A1nerica and Africa, The mandate of 
lhidroit is to hantionize ar~d cqordinate the pd~ate law of ·states by 
preptl)'ing, draft laws .a.nd convention~ Lo .establish unjfonn l(lW and 
improve intemational relations in the field of private Ja.w. Canada is an 
active partidpantin P11idrpit. Anne-Malie,Ttahan, Associat~ Deputy 
Minfster, Ciyil La~v, f}epartinent of .}listice~ is· a n1ember of the Oove1n~. 
ing Coui1dl of lJnklxoit~ .()m: of' the }nstit"t\t~~s pd1:.;9ipal qrga;~$. . . 

Leasing arJ.d Factoring Conventions 

Tn rV!ay 1988; Ca~1ada hosted a D1plon1atit Coi1feJ'ertce, organized by 
the Department ot\h!stice,' forth~ p urbose qf adobt1n g hvo convenl ions 
preparec(~rtde)· the kuspices df tJnidroit~ !jaruely~ the Convention or1 
Int'einatiortai FinanCial Leasing 'arid the Cdnverition d:O: h\teri1atl6nal 
Htctoring, Both Conventions were adopted) and seven states have thus 
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far signed them: Ghana~ Guinea, Nigeria, Morocco, the Philippines, 
'Hmz~mia and France. Canada has not yet signed t];le Conventions. 

The Leasing Convention was designed essentially to respond to the 
need to develop an internationally uniform approach to regulating 
international financial leasing. The type Of arrangement with which the 
Convention is concerned is a tri-partite arrangement involving a lessee, 
a lessor and a supplier. The lessee arranges with a financier (lessor) to 
purchase equipment from a named supplier and to make it available 
through a contractual arrange:tnent that is essentially a financing device. 
The lessor is technically the pbrchaser {owner) of the equipment, but 
the lessee will use and retain possession of it. 

The purpose of the Factoring; Convention is to provide uniformity 
among States with respect to their domest1c laws dealing with interpa
tional factoring. The concept of factoring governed oy the Convention 
concerns an arrangement whereby a fin.ance company (factor) pur
chases the trade debts of an exporter and in most cases undertakes to 
recover the debts from the latter's foreign customers for a fee. 

The Department of Justice ha$ not yet proceeded with its plans to 
cotisult the provinces, territories and interested private sector groups 
and experts on the desirability of Canada becoming a party to the 
Conventions. 

Unidroit's Work Program 

Unidroit has a number of projects on its current Work Program, 
list~d in the. headings that follow: 

Security Interests in Mobil<? Equipment 

The subject of security interests in mobile equipment is of partiCular 
interest to C'a!lada. Following on the inomei1tum established at the 1988 
Diplomatic Conference o:n. Leasing and Factodng, Canada proposed 
that Unidroit look into the desirabiiity and feasibility of developing 
uniform. laws on security interests in mobile equipine.nt. Dnidroit agreed 
and requested Professor Roi1ald Cuming of the University of Saskatch
ewan to prepare a report on the subjeCt. · 

In his rep01 t, Professor Cuming stated that the conflict of laws rules 
of western .gu.ropean and North Am~rican jurisdictions :are inadequate 
to rrieet the needs of those who engage ln. modern financing transactions 
invoivfng <;ollatt~ral in th~;: fonl.1 of mobiie eqll.ip:n.wn,t (such a$ truck,s and 
construction equipment). He conclude.d that there is.a need to establish. 
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a legal framework within which the financing of high..,value mobile 
equipment can function effectively, although it would not be necessary 
to develop a complete code on international secured transactions law. 

Unidroit recently circulated a questionnaire designed to elicit further 
information on this matter to commercial and financial circles around 
the world. 

Principles for International Commercial Contracts 

The Department has also followed the progress of the Unidroit 
Working Group that was established to develop an international instru
ment on principles for international comrnercial contracts. The Group 
is hot atte:ti11Jtii1g to develop a convention or any inter.natio1lal instruh 
ment that would place obllgatioris on States'. Rather, they are 'drafting 
rules in non-techri!callinguage that incorporate cdncepis. of the various 
legal systems a1 ound the world with a view to developing a document 
that could. assist negotiators or arbitrators who deal with 1ntermitional 
comm~rcial contracts. . . . . 

The Working Group is a non-governmental body composed of 13 
experts repi;esenting various legal systems, The Department is kept 
informed ofthe Group's progress by Professor Paul-Andr Crpeau, a 
member of the Group. 

. . . . 

The Hotelkeeper's Contract· 

Last year, Unidroit asked member States to give their observations on 
a new draft convention on the 'hotelkeeper's' contract. Country-wide 
cdrisultations carried out by the Department indicated a firm opposi
tion to such a project. 

The lack of real or major problems with respect to the hotelkeeper's 
contractJ along with the existence of adequate legal rules, were put 
forward in support of this position. 

In light of these reactions and the study conducted by the Depart·· 
ment, Canada recently informed Unidroit that it would find it difficult 
to sttppoit the continuation of this work by Unidroit. 

InternatiimaJ Protection of Ci~itural Property 

The Study Group on the international p}·otection of cultutal property 
held its third session in January 1990, during which it appi"oved the text 
of a prdiminaty draft Vnidroit convention'on stolen or illicitiy exported 
c'ultunil property. 

: : : :: : : 

The scope of this preliminary draft comprises demands for the recov-
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ery of stolen cultural property and demands for the recovery of cultural 
property exported from rh~ territory of a reciprocating State in violation 
of its export legislation.. 

• The general rule with respect to stolen cultura1 p1Qperty is that the 
party in possession of such property is required to .ret urn ii to the 
requesting party, provided that the latter pays fair cmnpensation at the 
time of return and that the party in pos~ession proves that i he necessary 
diligence was us~;d when the property was acquired. 

"lliit h lei:)pe~t to illegally exp.Qdect property, the basic P.l.'hlcipk is that 
th{; c.o\1~ ts or other compptei1t goverimwnt authorities of the reque;W'!d 
State r0tum the property to the reques1ing State, suqject, to certain 
conditi'om regarding the eiigihility of the der.nand .and <.)n condition th~tt 
an interest of the r~ques~ing Staty has be~n i.Hidenninecl. 

("".:anad;i b~lieves th;:i.t it Is itnp01 tant that this preliminary draft Con
ventiotl, which is one of Unidroit's priorities, be sti.1died 3.s q1iickly as 
possible. 

l"f1e. Frimchisif1g Cuntract 

Last year, the Department condlicted consultatiOns across Canada 
'.JVith a view to determining vvhether lJnidroit should proceed with the 
developine'nt of an interna.tional instrmnent on franchising. Although 
theJe was some support for furt,he1 work on frailch1sing, there 'i..vas 
considerable doubt as to the r.nerits of atterqpting to develop an interna·· 
tionaf instrumen1~ to unify. the law in this a1~e9.. 09-nada recommended to 
Unid,ro·lt that it reqirec;:t its l?vor1~ in this area .by pursuing the prepawtion 
of .3.1egs.l guide on the fra1lchis)ng con1ract. Unidroii.. is no·vv coqperating 
with the inte111ati.onal franchising committee of the bus·lness hrw section 
of the lt1tetnational Bar Associafioh. 

Relation$ 8(Jtween Principii! and A.gent ln the International Sale of 
Goods· 

• .Vnidroitconnnissioned a study on this subject from Professor Die 
trich Maskow of the • h:tstitute of Potsdam., Babels berg. Professor 
l\tlaskow concludt~cl in his study that vvork should be undertaken with a 
view to concluding a 6 'Coi1ve1iti.dn on Contracts of Cm11mercial .Ageiicy 
in the International Sale of Goods.~? Tl:te Convention wquid compl.e
mer~t the ifnidroit .Ccniveotion 0~1 Ag~rtcy in the lnt~rnational Sale of 
(ioods, which \va~ aqopted in i983 although it is hqt yet in fmce. The 
Department is now concentrating on the influence taking of iheVienna 
ConvenHo11 on Contracts for the International Sale of Goods 3.nd will 
give consideration later to the 1983' Convention. 
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The Convention between Canada and the United Kingdom on the 
Reciprocal Recognition and Enforcement of Judgments in Civii and 
Commerciall\Aahe!:s has no\v been iirq)lemented in all the provinces and 
territories, e-xcept Quebec. This exception resui.ted in. partic:ular from 
problems related to the translation of documents and the compatibiHty 
of grounds of jurisdiction with Quebec law. 

We also complet~d the ~Qnsultation with the provinces and ten·itoi ies 
concerning the negotiation of a convention with Franc~ on mutuallegal 
assistance. The majority of them supported the negotiation, and we are 
now p1eparing a draft convention to submit to France. 

We are about to submit to th~ provhwes and territories two Council of 
Europe conventions on mutual.legal assistance: the European Conven~ 
tion on the Service Abroad of Documents Relating to Actministrative 
Matte1s and the European Convention on the Obtaining Abroad of 
information and Evidence in Admini$trativ~ Matt~Is. These tvvo Con
ventions would complete the nwtual legal assistance regime of The 
Hague Conventions on the Taking of Evidence and Service Abroad. 

CONC'\l.lJSiON 

1. As many private international law conventions deal with matters 
within provincial legislative jurisdiction, Canadian participation in 
those co·nvcntions and in their drafting require~ very dose ~oorcHnation 
between the provinces and the federal government. · 

2. The Advism y Oro up in private international law established by the 
Department of Justice ttJ advise the De-p;.u tri1ent on private interna. 
tional matters as well as the Uniform Law Con fetence pJ ay a key role in 
the coordination process. They both majce it po$sibl6 for Canada to 
fully pat I icipate in the 9¢velopm.eut of pHvate international law on the 
int~rnationalleve!. 

3:. More particularlY, the Unifonn Law Conference can playa key role 
in the harmbhii.ation M priv<ite law by ch;afting uniforni acts facilitating 
the ~rnplementation in Canada of private interna.tioilallaw conventions. 

4. We also see a role for the Conference in monitoring the unifmm. 
acts implem:enting inteJ:ilatioiial conventions in ordel; to e:nsure that 
amend1rtents to those uniform :acts comply with the coiwentions tt1ey 
iniplement. · · · · 
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(voir pag~ 39) 

RAPPORT DU MINISTERJE DE LA JUSTICE A LA 
C'ON.lFERlENCE SUR IJUNlfOl{MI§ATH.lN DE§ I..OIS 

Le Canada a ete tres actif cette annee dans le domaine du droit 
international prive. Plus particulierement, le Canada a partidpe aux 
activites de la Conference de LaHaye de droit international prive, de la 
CNUDCl et VNlDROIT. De plus, le ministere de la Justice a soumis 
plusleurs conven1ions a l'ex~men des 'provinces et a consulte J.a Con
ference stir l'uniforrnisation des lois a deux reprises. 

Daris un premier temps, j'ahiletais pader de la consultation avec la 
Conference sur l'uniforrnisation des lois, de !'assistance fournie par le 
Groupe consultatif snr le droit international prive, pour ensuite vous 
lnforn1er des derniets developpements de nos activites en droit interna,. 
tional prive. 

CONSUl:rATiON AVEC LA CON.FERENCE SUK~. 
L'UNlFORMAI§ATION DES LOIS 

Nous avons toujonrs ~nmdement appr~cie l;appoi;t de la Conference 
d'uniformisation des lois· en droit ixitemationa1 prive. Cette ani1ee nons 
FavoiJs consultee a propos de la cornpatibilite avec le d.t'oit canadien de 
la Co:nventjon de La Haye s1ir !'obtention des prevues ~.tl'etranget en 
nu\tiere civile ou commerciale et de l~:l:l:tise en oyuvre des conventions de 
droit international prive en general. 

Au stljet de 1a Convention sur l'bbtentiori de~ preuves, je comprends 
que YOUS avez fourni 1es Ienseigi1ernents necessaires a la mise i1 jour du 
Rapport Tallin sur sa compatiblite avec le droH cana.dle.n. Cet effort 
no us sera tres utile dans la mise. en oeuvre de cette convention. A cet 
6ga1 d., six ·ad:ministratjon.s '!?~ -~o~1tpronoric~~s en fav~ur aio~s ·que les 
autres sont encore ft 6ti1dier la question. · · · 

Concernant la mise en oeuvre des conventions de di·oit international 
J}rive', no us avor1s consulte la Conference afin d'examiner la possibilite 
d'accelerer et d ~l1niformiser le processus. La cp.1estio:o a ete soulevee au 
Groupe consultatif sm le droit lnternationalprive afir1 d'h(tl:hir une 
procedure qui assurerait la mise en oeuvre des conventions aussit6t qhe 
possible lorsque les. ministres en ont deCide. Vautie preoccupation 
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des :tnembres du Groupe concernait Paccessibilite de Pinformation 
relative a une convention, par exemple, le liste des Etats membres, qui 
pourrait etre amelioree par le processus de mise en oeuvre. Nous es
perons recevoir vos comrnentaires ace sujet afin d'arrivet a une solution 
commune a tm.ites les provinces et, aux territoires. 

GROUPE CONSU:LfA1.'lF SUR "LE DROIT 
!NTERNA',nor·.;rAJL !~RiVE 

Le Groupe consultatif sur le droit international prive a eie cree en 
1973 par le ministere de la Justice af1n de' fournir a ce dernier des 
conseils judicieux et soutenus concernant les'affaires d'interet provin
cial SUI lesquelles des organismes iriternationaux se penchent dans le 
domaine du droit international prive. Le Groupe, qui. est reconstitue 
tous les quatre ans, se compose de quatre representants r~gionaux 
(l'Ouest canadien, les provinces de 1' Atlantique, l'Ontario et le Qi.tebec) 
et crun juriste du secteur prive. Au moins tm memb:ce du Groupe est 
aussi membre de la Conference sur l'uniformisation des lois. Le Groupe 
s'esi reuni a deux reprises depuis aout dernier, soit ennovembre l989 et 
en avri11990. I.Jordre dujm~r de ces reunions etait tres charge eta donne 
lieu a un echange de vues tres fructueux sur des 'conventions de la 
Conference de La Baye, d'Unidroit, de la CNUDCi~ du Conseil de 
l'Europe et de l'Organisation des Etats americains. Le Groupe a recom
mande de porter a Fattention des provirwes la Convention de la Haye 
supprimant l'exigence de la legalisation des actes publics etrangers, la 
Convention de LaHaye sur la loi applicable aux succe~sions a cause de 
mort et deux Conventions du Conseil de l'Europe portant sur la signifi~ 
cat ion et 1' obtention des preu ves en matiere ad mini strati ve. 

'l'AIDlLEAU JVETAPES DES ACTlVJITE§ CANADlLENNES 
. EN llROlT JNTERNAT~ONA:L PR~V.E . 

Avant de vous informer des derniers developpements dans nos ac~ 
tivites en droit internatio·oal pd ve i, aimerais vous rappder 1, existence de 
notre Tableau d'etapes. 

Afin de mieux informer le~ pr ovin~es et les gr9upes im~resses des faits 
nouveaux e1"imatiere de droit international prive au Canada, le minis
tele federal de la Justice diffuse un Tableau d'etapes des activites 
canadiennes en droit international prive. Ce document qui paral:t deux 
fois Fan met ~ jo·ut 1es 1 enseignen1erits s11r toutes les conventions en 
droit international priv~ auxquelles le canacti3. est partie ou envisage de 
l e devenii'. 
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Le Tabl~au cP eta.pes fait etat des divers organismes so us F egide 
desquels des conventions so.nt negociees ou adoptees, de la participa
tion canadienne, des clauses specjales; de la legislation necessaire ala 
mise en oeuvre, de I' apport de la Conference sur J'uniformisation des 
lois (qu'il s'ag!.sse de la tectaction d'ut1e loi unifo.t.me, de reconrma·oda
tions ou d'etudes), de Fadoption de lois de tnise en oeuvre et des 
rnesures qui s'imposent PQI..!.r y donner suite. 

Les provinces, les ter:dtoii·es, les assodatjons de Barreau et les univer
sites ret;oivent ce Tableau d;etapes. 

DERNiJE~~ Dlli'}V"fti~WPPEMJKr~·.rTs lEN DROIT 
. ~NTER.NKfliONAL PD.UVE 

CONFERENCE DE'LA :lf·IA.YE DE DROIT 
INTlEJRNATION AL PlUVE 

A l'heure actuelle, la Conference de La Haye de droit international 
prive est composee de trente-six Etats rnembres. 

Cette annee, le Canada a partjcipe, QU Z3 au 27 qctobre 1989, ala 
Co[11mission sped ale relhtive au -fm1cti6nnement de la, Convention sur 
les a,sp~Gts cjvils de l'enlevement internation~l d'enfants et du 11 au 21 
juin 1990 a hi Cornmission spec;iale pour I' elaboration d;une convention 
sur l'acloption ii1teretatique~ . 

Nous avmls fait parveilir aux provinces le Rapport de la delegation 
canadienne ainsi que les Conclusions generales redigees par le Bureau 
permanent de la Conference concernant la Commission ~pedale sur la 
Convention sur l'enleveinent d;enfants. Nm..ts: leur transmettrons J.e 
Uapport de la. <:leh~gatloil canadienne ala Commission sur Jladoption 
interetatique dans les semaines qui sui vent. 

Commission sj;ed{Jle sur l'rflciboration d'une convention sur 
!'adoption interetatique 

Le Canada a eu l'honneur de se voir con.fier la :presidence de cette 
Commission speciale en la personne de Me 'LB. :Smith~ anciermement 
du ministere de la Justice et maintenant en pratique privee. Les ti-avaux 
de cette Commission s'echelonneront sur une pe1iocle de trois ans, la 
prochaine reunion etant pr~vue pour avril1990, SUiVie d'une I'eurtion en 
1992 de fa1;on a adopter la convention en 1993. 

r; elaboration d'une convention sur 1' adoption interetatique repond a 
uh besoin si briant qU~UllllOPlbre ~xceptionne1 ct' Ei~ts, rneme des Etats 
non,membres cte ia: Confererwe mais qui sont d;importants Etats d'ori
gine des e:nfants a adopter, participerit a SOli elaboration. On. constate 
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une voJonte profonde d'etablir un systeme de cooperation administra
tive qui apporterait une plus grande certitude juridique et une plus 
grande tn.msparence.au processus d'adoption interetatique. 

t-.[ous consulterons Jes autorites cornpeterites des provinces tout au 
long de cette negociaiion ;;;Jin d'elabmer un~; conwniion qui reponde a 
lems preoccupations dans la mesu1e clu po::mible. 

Convention relative a Ia signific.~ation et fa notification a l'etrcmger des 
documentsjudiciatres et extmjudiciaires en matiere civile ou 
commerciaie 

Cette convention est en vigueur depuis le 1-er mai 1989. Les regles de 
pratique dans un territoire n'ont pas encore ete amendees pour s'y 
conformer. Nons esperons que ce soh fait dans les meilleurs delais. 

Convention relative ala loi applicable au trust eta sa reconnaiss{.mce 

Cinq pwvi.nces~ soit le Nouveau-B1 unswick, 1' lle-du-Prince· 
Edouard> la Colombie-Britannique, 1-etre-Neuve et 1' Alberta ont deja 
adopte une loi de mise en oeuvre de ceUe convention selon la loi 

·unifonne adoptee par la Coilferenced'uniformisation des lois en 1987. 
D' m1tres provinces pre parent des lois de mise en oeuvre et no us esperons 
pouvoit ratifier cette convention dai1s un avenir nipproche. 

Conventioh sur !'obtention (}.r:spreuves kl'etranger en matiere civile 
ou comm.erciale 

En 1989, sur .recommandaiion du Groupe consultatif sur le droit 
international prive, nous avons presente la ('onvention sur l'pbtention 
des preuves a p etr~m~er en matiere civile ou corr'nm~rciale a toutes les 
ad!ninistrations afin de determiner s'il etait opportun que le Canaday 
clevienne partie. Comme je le rnentionnais plus tot, jl.isqu 'a present, 
nous avons rec;u l'appui de six adm1nistrations qui sont favorables ala 
mise en oeuvre de la Cor~vention, et no us attendons la reponse des 
autres. Nous esperons que la mise a jour du Rapport Tallin faciiitera 
l'etude de cette convention afin que le Canada puisse y adherer dans les 
meilleurs delais. 

Je vous rappelle (ju~ laCon ventio.n ne contient pas de clause federale 
de sot L~ que rio us ~wons besoin de 1' appui unanime des provinces et des 
territoires pour y devenir partie. 

Convention supprimcmt !'exigelice de Iegalisation des actespul;Jlics 
~~~ . . 

Par lettre du 8 mai 1990; et sur recommanclation du Groupeconsul-
1atif sur le droit international prive, no us avans souniis cette convention 
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aux provinces et aux terri to ires afin de connattre leur avis sur sa mise en 
oeuvre. Trois provinces ont deja e:kprime leur appui a li3, eonveniion et 
d'autres nous ont laisse savoir que, sous reserve d'une etude plus 
approfondie, la convention leur paraissait a premiere vue avaniageuse. 

Comiefltion sur !a loi applicable aux st~ccessions a ccnise de mort 

Les rapports du Rapporteur special et de l'expert canadien sont 
maintenant completes et sont sur le point d'etre transmis aux provinces 
pour etude de la convention concernant Popportunite de la mettre en 
oeuvre au Canada. 

CNODCi 

La Commission des Nations Unies pour le droit commercial interna
tional prive, «principal organe juridique du systeme des Nations U11ies 
dans le domaine du droit commercial international», a pour mandat de 
promouvoir !'harmonisation et }'unification progressives'du droit com· 
rhercial international. 

Act uellement, ne peuvent eire mern bres de la CNUDCI que Lren~e~six 
.Etats, representatifs des diverses regions geographiques et des princi
paux systemes economiques et jurid.iques du. monde. Les Etats et les 
organis1nes gouvernemeniaux et non gouvernementaux internationaux 
peuvent pat'ticiper aux seances de la CNUDCI et de ses groupes de 
travail a titre d'observateurs. Le Canada est maintenant membre de la 
CNUDCI. 

Jl existe a Fbeure actuelle trois groupes de travail institues par la 
Comnl.issioh: le Groupe de travail dti iiouvel ordre eccinoiriique intern<3.~ 
tional,, le Groupe de travail des paieinents internationimx et le Groupe 
de travaildes pratiqttes en matiere de coni ra1·s internationaux. 

Th:zvaux aCtuels de la CNUDCJ: interessant fe Canada 

Convention des Nation.s Unies sur !a loi app/icab/tJJtuX r:,·ontrats de. 
vente internationale de marchan.dises (Vienne, 1980) 

Huit provinces, soit la Nouvelle,..Ecosse, Plle-du' Prince-'Edouard, la 
Colombie brit~mnique, l'Ontado, le Nouveau-Brunswick, le Mi.mit.oba, 
Terre-Neuve et r Alberta ainsi que les 1erritoires du Nord-Ouest, ont 
adopte une loi pour assurer la mise en oeuv1e de ht Convention de 
Vienne st1t les con hats de vente internationale de i11archandises (1 980). 
La loi federal de mise en oeuvre pour les organismes fedetaux esi ei1 
preparation et no us esp~rons q11~ le Canada adherera a cette convention· 
d;;u).s un proche avenir. 
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Pro jet de convention sur les lettres de change internationales et les 
billets a ordre internationaux 

Le 9 decembre 1988, I' Assemblee geneiale d~~ Nations Uuies a adopte 
la Conven:mm sur les iettres de ch~rnge internationales et les billets a 
ordre internationaux. Le Canada a participe activement a Ia redaction 
de la Convention, qui instiiuera un nouveau regime iniernational fbnde 
sur un compromis viable entre la common law et le droit civ11. Le 
Canada a ete le premier a signer ceite. Convention et les Etats~Unis 
vienn.ent de signer. La Convention entrera en vigueur a pres le dep6t de 
dix nitificatioi1s ou adhesions. I1 faudra adopter nne loi federale pour 
assurer sa mise en oeuvre au Canada. 

Regles types relatives aux virements de credits internationaux 

Le Groupe de travail de la CNUDCI sur les paiements interna
tionaux, dont le Canada est membre, pom·suit l'elabo1;ation de regles 
types sur les virements de credits internationaux s'inspirant du Guide 
juridique sur les transfers electriques de fonds redige par la CNUDCI. 
Le Canada pariicipe activement a Felabmation-de ces regles types qui 
pourraient servir de base a une reglementation nationale. A cette fin, le 
ministere de la Justice procede a de vastes consultations tant au sein du 
gouvernement federal que des gouvernements provinciaux; ain.si que de 
l'·industrie privee eL des universites. Les membres du Groupe de travail 
se sont deja reunis a six reprises. J1 est possible que la CNUDCT adopte 
les regles types lors de sa session en 1991. 

Lett1;es de credit stand--b.v et garanties 

Le Groupe de travail des pratiques en matiere de contrats intei·na
tion.aux a recommande a la Commission d'entreprendie la n§daction 
d 'une loi uniforme sur les lettres de credits stand~by et les garanties qui 
pourrait etre adoptee par l3tats. ll a entrepris ces travaux lors de la 
seance qui s,est tenue en fevrier l990 et les poursuit, La prochaine 
reunion du Groupe am a liet1 ~l Vienne le mois prochain. 

Projet de convention sur !a respqnsabilit¢ des exploitants de terminaux 
de transport dans le commerce international . 

A sa 22ieme session, tenue a Vienne en mai dernier, Ja CNUDCI a 
ado pte un Pro.iet de convention sur la responsabilite des exploitants de 
te.rminaux de transport dans le commerce international et a recom · 
mande a :1' Assemblee generale des Nations Unies de tenir une con
ference diplomatique en vue de son adoption paries Nations Unies. La 
conference se tiendra a Vierme,en avril1991. 

Cette Convention vise a u.nlformi~ei les lirnites a 1a responsabilite 
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des exploitants de tenninaux de t1ansp01 t dans le commerce interna
tional. EUe ne s' applique pas au trans pot t de rnarr.:handises, m.ais plut ot 
a leur transbordement par des dockers ou des exploitants de terminaux 
aeriens QU routiet;S pa:r exeiriple. Le regitne de responsabilite est similaire 
a celui etabli aux terr.Cles des Protocoles de Moritreal de t~ Convention de 
Varsovie. En plus cFetablir Jes limites ~- la responsabHite, le Ptojet de 
corivehtion prevoit, pour les exp10itan1s, une m1rete sur les biens en cas 
de non-paiernent des frais pom: services rer1dus. 

Le .ministere de la Justice, en collaboration avec le ministere des 
Transports, mene actuellement des consultations aupres des represen
tants de 1'1ndustrie et des provinces au sujet de ce Projet de convention. 
Nous avons deja commence a recevoir des corr~rnentai.res. Nous avons 
besoin de ces c.ommentaires d'ici le 31 a out afin de pouvoirtransrnettre ft 
la CN UDClles observations 4u Gouvernement du. Canadien avant Je 30 
septembte ala demande de la CNUDCI. 

Marches publics 

Le Groupe de travail: du nouvel ordre economique international a 
commence ses travaux sur I' adjudication des marches pl,lblics, On s•at
tend ~L ce que les membres dn G:toupe de travail s'entendent sur une loi 
type d'adjudication des marches publics. qui poutmit eile adoptee par 
les Etats. Il fm.1dra compter deux ans environ avant que ce pro jet ne soit 
termine. Cette question irnporte particulierement aux Etats en devc
loppement, qui considerent souvent que leurs debouches sur les 
marches internationaux sont injustement limites en raison des pratiques 
en matiere d'adjudication des Inarches publics. Le ministere de la 
Justice participe tres activement aux travaux sur les marches publics. ll 
cohsultera les ministeres federaux et provinciaux ainsi que les industries 
au fur eta mesure que les travaux progresseront. Des consultations ont 
deja ete entamees au sein du gouvernement et avec 1e Groupe consultatif 
sur le droit international prive. Uri pr~mi~r pro jet de quelques ehapitres 
de la loi type a ete soumis a Pexamen rlu Coinite de travail en fevriei 
1990. u~s travaux s¢ poursuivront en octob1e 1990. 

I.!:"changes compensds 

Au tours de sa derniere session en juillet 1a Commission a exm:oine 
plusieurs pro jets' de chapitres d'un Guide ju.ridique prepare par le 
Secretariat de 1a CNUDCI silr les echanges cotnpenses et autres transac
tions similaires. D'autres proje~s de chapitres seront consideres l'an 
prochain. 

lJ NliDROIT 

Depu1s t9691e Canada~ eSt merilbte d'Unidroit, soit l'institut interna· 
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tional pour 1' unification du droit prive. Unidroit est un organisme 
intergouvernernental compose de 53 Etats, qui a son siege a RomG. On 
compte parmi ses membres actuels l'Union sovietique, 1a Chine, 1' Aus
tralie ainsi que des Etats de l'Europe de l'Est et de l'Ouest. de r Ameri
que du Nord et du Sud et de l'Afrique. Unidroh a pour niandat 
d'harmoniser et de coordonner le droit prive, en redigeant des projets 
de loi et de convention qui visent a eiablir des regles uniformes de droit 
prive et a ameliorer les relations internationales en matiere de droit 
prive. Le Canada participe activemeni aux travaux de cet organisme; 
Anne-Marie1rahan, sous,..ministre deleguee, Droit civil, au ministere de 
la Justice, siege presentement au Conseil de dii"ection, un des prindpaux 
organes d'Unidroit. 

Conventions ~·~tr le crddit~baii et l'afjacturage 

En mai 1988, le Canada a accueilli une Conference diplomatique 
organisee par le ministere de la Justice en vtie d'adopter deux conven
tions, redigees sous l'egide d'Unidroit, soit la Convention sur le dedit
bail intern;itioilal et la Convention sur l'affadurage internationaL Ces 
deux Conventions ont ete adoptees et, depuis, ont ete signees par sept 
Etats, soh le Ghatw, la duinee, le Nigeria, le Maroc, les Phillipines et la 
Tanzanie et la France. l.e Canada n'a pas encore signe ces conventions. 

La Convention si1r le credh-bail a ete conc;ue specialem.ent dans le but 
de regir tmiformement le credit-bail a l'echelle internationale. Bile 
s'applique aux contrats tripartites ou les co-contractants sont 1e credit
preneur, le credit-baillem et le fournisseur. Le credit-preneur s'oblige 
envers un financier (le credit..,baillew) a aclv~ter du materi0l d'un 
fournisseur designe eta en faire I' objet d'un conirat qui n'est ni pll;ls ni 
mains un instrument de financement. Le credit-bailleut est, a toutes 
fins utiles, l'acheteur (proprietaire) du materiel, mais le credit,.preneur 
en ala jouissance ~t la po$~ession. 

La Convention sur Faffacturage vise a uniformiser le droit national 
des Etats relativement a l'affacturage international. La notion de Paf
facturage a laquelle la Convention s'appliq1le esUe contrat par lequel 
une societe de financement (cessionnaire) achete ies creances commer
d.ales d'un exportateu.r et, la plu.part du temps, entreprend de recouvrer 
les creances, moyennant des frais, des clients eirangers de ce dernier. 

Le miilistere de la Justice n'a pas encore entame les consultations 
prevues avec les provinces, les territoires, les experts et les ~rotlpes du 
secteur prive sur l'opportunite pour le Canada d'adherer a ces 
Convei1tions. 
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Programme (le travail d~Unidroit 

Sur le pl'ograml'ne de travail d'UnidtoiJ figurerit les projets qui 
suivent: 

Sz?retes sur le materiel pouvant etre de place 

Les sfi.retes sur le materiel pouvant etre deplace interessent particu~ 
lier~;ment le Canada. Eniporte par P elan de la Coi1ference diplomatique 
de 1988 sur le credit:.bail et raffacturage, le Canada a propose qu'Uni
droit fasse uneetude sur l'opporiunite et la faisabiHte d 9elabcirer des lois 
miiformes sur les sflretes sur le ~nateriel mobile. Unidroit a accepte la 
proposition eta charge le Professeur Ronald Cuming de l'Universite de 
la Saskatchewan de rediger un rapport sur ce sujet. 

Dans son rapport, 1e Professeur Cuming indique que les regles sur le 
conflit des lois des pays de l'Europe de l'Ouest et de 1' Amerique du 
Nord ne repondent p~s aux: besoirlS de CyUX qui s'engagent dans des 
operations financieres modernes a,ssorties de char~es sur du materiel 
mobile (tel que les camions et Pequipement de,construction). I1 a conclu 
que la creation d'un cadre juridique pour le fiiianceJr1ent qe materiel 
mobile de ~rande valeur ~omblerait une lacune bien qu'ilne .soit pas 
necessaire cl'elaborer un code comp1~t sur l~~ iran$actions interna
tionales garanties.. 

Unidroit a recemment distribne aux milieux commerdaux et finan
ciers a travers le niohde un questionnaire vis ant a obtenir de ]'j nforma
tion addhiomielle a c.e sujet. 

Princ~pes relatifs aux contrats commerciaux internationaux 

Le Ministere suit le progres du Groupe de travail d)Unidroit charge 
cPelaborer lin instruri1ent internatiomi.l sur les principes relatifs aux 
contrats coinmerciaux intermi.tionaux, Le Groupe de travailne vise pas 
a elaborer une convention ni aucun auiw instrument international qui 
creerait des obligations pour les :Etats; il redige p1utot des regles en 
langue non specialisee qui incorporeraient des notions de divers regimes 
jti.riqiques du. monde dans le but d'elaborer un document qui aiderait 
eventuelh':men,t au;x negodaiions ciu 8. !'arbitrage en Til~Hiere de contrats 
comt11'erciaux iilternationaux. 

t.e Grouped~ trqvailes~.tm org,anistrl~,non gouvernemental compo~e 
de 13 experts represetitmit divers r~ghiws juri41ql1es, Le Professeu.r 
Paul~Andre Crepeau, membre du Groupe de travail, tient le MinisH'!re 
au courant des tbtv~mx du Groupe. 

cbntrats dJhotellerie . . 

Unidroit a demande l'an dernier aux Etats Inembres de faire con-
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na1tre leurs observations sur un nouveau projet de convention sur le 
contrat d'h6tellerie. Des consultations inenees par le ministere a l'e
chelle du pays ont revele une nette opposition a p egard de ce pro jet. 

Vabsence de problemes reels ou majeurs dans le domaine 4lJ. GOntrat 
d'hotellerie, ainsj que l'existence de i·egles juridiques adequates ont ete 
les motifs ess~ntie1s mis de l'avant pour justifier cette position. 

En raison de ces reactions et de !'analyse menee au sein du rOinistere, 
le Canada a recemment informe Unidroit qu'illui etait difficile d'ap
puyer la poursuite de~ i.ravaux ace sujet au sein d'UnidroH. 

Protection internationttle des biens culturels 

Le comite d'etude sur la protection des biens culturels a tenu en 
janv1er 1990 sa troisieme session, au cours d~ laquelle ii a approuve le 
iexte d'1.1n avani-projet de Convention d'Unidroit sur les biens culturels 
voles ou illicitement exportes. 

Cet avant-projet a pour champ d'application «les dernandes de resti
tution de biens culturels voles ainsi que les demandes visant au retour de 
biens culturels exportes du territoire d'un Etat contractant en violation 
de sa legislation en matiere d' exportation». 

En ce qui a trait aux biens culturels voles, la regie gerierale est que le 
possesseur d'un tel bien soit ten11 dele restituer au deml:l.ndeur a eondi
tion que ce dernier paie, au moment de la restitution, une indemnite 
equitable, sous reserve que le possesseur prouve qu'il a exerce hi dili
gence requise lors de !'acquisition du bien. 

En ce qui concerne les biens exportes illegalement, le principe fonda
mental est a l'effet que les tribunaux ou toutes autres autorites compe
tentes de l'Etat requis ordonnent le retour de ces biens dans l'Etat 
dernandeur sous reserve du respect de certaines conditions relatives a 
l'adrtJiss]bilite des demandes, et a condition qu'une atteinte ait ete 
portee a l'un ou !'autre interet de FEtat demandeur. 

Le Canada estime qu'il est important de proceder rapidement a 
l'examen de cet avant-projet de Convention qui fait partie des pdorites 
d'Unidroh. 

Franchi!mge 

Le rninistere a mene l'an dernier des consultations a l'echelie du pays 
afin de determiner si l]nidroit devait po!J.rsuivre l'elB,boratjon d'un 
instrument international sur la franchisage. Bien que certains aient ete 
favorables ala pom·suite des travaux sur le franchisage, le bien~ foncle ct.u 
projet d'uniformiser ce domaine du droit fut largement mis en doute. 
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Le Canac!a a .alors retommande a Unidroit de reorienter ses travaux 
dans ce domain~ et de rediger un guide juridique sur le franchisage. Ace 
titre. Unidroit coopere pr~sen,tement avec le Comite (Franchisage in
ternational) de la Section de droit des affaires de !'International Bar 
Association. 

Lien entre representant et represente dans Ia vente internationale de 
marchandises . 

Unidroit a charge le Professeur Dietrich Maskow de l'Institut de 
Potsdam-Babels berg de mener une etude sur ce su]et. Dans son etude, le 
Professor Maskow a condu que des travaux devraient etre entreprise en 
vue de conclure une «Convention sur la rep1'esentation comrnerciale 
dans la vente internationale de marchanctises». Cette Convention serait 
le complement de la Convention d'Uilidroit sur la representatjon en 
matiere de ve11te internationale de marcha:Iidises. qui a ete adoptee en 
1983 mais qui n' est pas encore en vigueur. Le min1stere se concentre 
a.ctuellement sur la mise en oeuvre de la Convention de Vienne sur les 
contrats de vente internationale de marchandises et se penchera plus 
tard sur la Convention de 1983. 

AUl'ltlES CONVENTIONS JYENTRAIDE JUDICIAJRJE 

La Convention entre le Canada et le Royaurne-011i pour assmer la 
reconnaissance et !'execution reciproques des jugements en. matiere 
civile et cornme{·ciale a mainteri~mt ete mise en oe\wre dans toutes les 
prmrjnces et les territoires sauf au Quebec, particuli~rement ~t cause 
d'un probleme de traduction des documents et de compatibl.lite des 
motifs de competence avec le droit quebecois. 

Aussi, no us avons terrnine la con.sult:ation avec les provinGes e~ les 
terrjtoires concernant la negociation d'une convention avec la fn:mce 
sur I' entraide j11diciaire. La grande raajorite se sont prononces en faveur 
de cette negociation et nmts preparons un projet de convention a 
soun'lettte a la France. 

Finalement, nous somrnes sur le point de soumettre aux provinces et 
aux territoires deux conventions d'entraide judiciaire du Conseil de 
FEurope, soit la Convention eiJropeenne sur la notification a l'etrariger 
des dodimdits.en matiere administrative et la Convention europeenne 
sur I' obtention· a l'ettal'lger d'infotmations et de preuves en rnatiere 
administrative. C~s deux ·coiiventioris Cciinplf~tent le tegime d'eniraide 
judiciaire des Convention~ de LaHaye sur l'obtention des preuves et sur 
la sighification a 1'etral1ger. . . . . 
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CONCLUSION 

1. Comme bon nombre de conventions de droit international prive 
elaborees ~u plan international touchent a de$ matieres qui rel~vent de la 
competence legislative des provinces la participation du Canada au 
developpement du droit international prive au iliveau international 
requiert une coordination etroite entre les provinces et le gouvernement 
federal. 

2. Le Groupe consultatif etabli par le ministere de.la Justice pour le 
conseiller en droit international prive ajnsi que la Conference sttr l'uni
formisation des lois jouent un rOle essentie1 dans ce processus de coor
dination. lls permettent au Canada de participer pleinement aux 
activites internationales de developpement du droit international pdve. 

3. En particulier, la :Conference sur l\miformisation des lois peut 
jouer un rok essentiel dans le domaine de l'hannonisation du droit 
i)rive en redigeant des lois uniformes qui facilitent la mise en oeuvre a 
travers le Canada des conventions de droit international prive. 

4. Nous croyons aussi que la Conference pourrait jouer un role de 
surveillance des lois uniformes visant a rriettre en oeuvre des· conven
tions internationa1es afin de faire en sorte que les a.menderi1ents qul 
pourraieni: etre apportes aces lois uniformes soient compatibles avec les 
conventions qu'ils mettent en oeuvre. 
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(see page 49) 

RlEl~OlllT OF COMM~TTEE FOR A lJNIFORM RF.,GUJLATORV 
OFFENCE§ PROCEDURE ACT 

(Amended to reflect the discussion by the Uniform Law Section at its 
meeting in August, 1990) 

Title 

The proposed uniform Act will provide for the procedm\~s for charg
ing, trying, convkting and imposing penallies for those offences that 
are created by provincial legislation and necessary for the enfol'cement 
of laws that are within provincial jurisdiction; and. also the correspond
ing offences in legislation of the territories and of Canada. The title 
should be wide enough to include all these jurisdictions and it is recom
mended that the uniform Act be entitled the Uniform Regulatory Of
fences P1ocedure Apt. 

Objective 

The general objective of the uniform Act is to provide procedures for 
the prosecution of regulatory offences that will recognize a distinction 
between crimes and most n:gulatory offences, that will eliminate some 
of the technicalities and procedural steps that are peculiar to criminal 
behaviour and punishment and that will provide appropriate proce
dures for bringing the vast number of minor regulatory offence pro
ceedings to an expeditious conclusion in a manner that is appropriate to 
their nature. 

Court 

It is desiwble, if possible, for ti'ials and hearings for regulatory 
offences to be held in ~place and at a time that are separate from those 
for criminal offences. The advantages are: 

L to reroove the associatioJ1 of the offence with criminality; 

2. to permit the court, on a hearing day, to deal with all matters 
coming before it under one code of procedure and not change from 
case to case; 

3. to encourage the assignment of workload to judges who will 
specialize in regulatory offences. 
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Although it is appropriate to h::ave the court system for the adminis
tration. of justice to the enacting jurisdiction, the uniform Act should 
cont;;J.in. optional terminology for. pro~eedings to be h1 a Regulatory 
Offences Court presided over by a judge of that court. The creation of 
the Court and the appoin·trnent or designation of judges should be left 
to the enacting jurisdiction to provide for it in appropriate legislation 
for the establishment of courts and the appointment of judges. For 
example, the vesting of existing provincial judges with jurisdiction and 
assigning their duties would be sufficient. 

The jurisdiction over each case ought to be in the Court and not in the 
judge (cf the Criminal Code where the jurisdiction is in the magistrate 
or judge)~ 

There sQ.ould be the statutory authority for a court that is trying a 
summary conviction offence to also constitute itself as a Regulatory 
offences Court in order to try concurrently a regulatory offence that 
arises out of the same circumstances. 

Because the judges who have jurisdiction over regulatpry off~nces are 
appointed by the province for: provincial courts, they have no inherent 
jurisdiction as a traditional common law court has. There is a tendency 
for the judges .to decline to act if there is not a specific procedure 
prpvided., on the basis th~t tbey h.;3.ve no authority except as is speqifi
cally provided by statute. There should by a provision givirig the judges 
the pet sonal duty of exercising the court's jurisdictioJ1, in the absence of 
express provisions, in any manner that is consistent with the due ad
ministration of justice. 

Regulatory offences officers 

Who may lay a charge oil behalf of the Crowri needs to be specified in 
the Act. Charges may be la1d and proceedings commenced by any police 
officer. The Act could contain authority for designating persons as 
Regulatory Offences officers by a Minister of the Crown in writing or by 
regulation to pe1mit a regulatory agency pr Ministry to act on hreaches 
of its statutes or regulations directly through its own inspectors. For 
purposes of uniformity, the manne1 of appointing enforcernent officers 
can l:)e left to the enactin~ jurisdiction .. 

Procedure for tht! Commenc~ment of Proceedings 

1t is recommended that there be one uniform procedure for com~ 
mencing an action but that cert;:lin.C].ctipns be proc~eded with summarily 
anct others by a ftill blit revised procedure. It is important to retain the. 
capacity to dispose rapidly and in an .aqministrative way with, for 
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exathple, civil penalties for parking and regulatory traffic offences. 
These are regarded by the public ~s little more than paying bills and it is 
sufficient to be satisfied that they are properly due. In fact, there is so 
little motive to litigate them that the greater justice lies in informal 
access rather than formal legal procedures. 

Proceedings should be commenced in all cases by the issuance and 
service of a notice of offence issued by a regulatory offences officer. 

The officer may choose to proceed to have adjudicated the penalty 
that is prescribed by the st~tute. that creates the offence; If so, the 
offence notice indicates that it is for a full proceeding and. the offi~er 
also serves a summons to attend in court. Either or both of these 
documents may be served at the scene of the offence or later. This 
procedure would be taken in all cases involving young offenders. 

The officer may choose to proceed summarily in which case the 
officer does not serve a summons to attend in court an\l the. offence 
notice indicates that it is for a summary proceeding mid contains a 
provision for a write-in plea. Vvhere the set fine is set out ii1 the notice of 
offence, the procedure taken must be summary. The penalty is the set 
fine if there is one or a maxirimm fine prescribed for summary proceed
ings in the uniform Act (e.g. $300) and no imprisoriment, regardless 6f 
the maxhnum ih the offence provision. Furthern.iore, no consequence 
that may follow a conviction under the terms of the Act that creates the 
offence may be imposed (e.g. confiscation of propel ty or revocatio11 of 
licence, etc.). 

The officer makes out a certificate that he or she has personally 
reasonable and probable grounds to believe that the offence named irl. 
the certificate and notice of offenc~ has been committed by the defen
dant, and the proceeding is commen<.;r;q when the certHicqie is filed in 
the court office. 

A private prosecution is to be commenced by its own form of notice 
and to be subject to leave of a judge of the Regulato1 y Offences Court. • 

Full Proceeding 

Where a full proceeding is cornmen~ed thedefehd.ant responds to the 
summons for a regular trial.. 

Summary Pro~eff!ding 

In some jur1sdictions the senior judge iri a municipality or district, 
possibly with ti1e conci.m'en:ce of the judges, sets !n advance appropriate 
fines for the purposes of sta11dard offences. In other jurisdictions these 
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set fines are fixed by the government by regulation. The uniform Act 
should contain a delegation for the purpose of fixing set fines for 
summary proceedings, preferrably by judges. The question of how they 
are fixed is not crucial to the purposes of uniformity, but if they axe fixed 
by regulation there is the d9-nger that the prescribed Kine will be treated 
as a government enactment that conflicts with the prescribed maxi
mum. It is best left as a court practice. 

Where a summary proceeding is taken the defendant may, 

(a) sign the plea of guilty and s~nd it to the court office with the set 
fine, if any; 

(b) sign the not guilty plea and send it to the court office with an 
indication of intent to attend the hearing; 

(c) sign the not guilty plea and send it to the court office with a 
written submission in defence or mitigation which may be consid
ered by the court; 

(d) attend at the hearing to plead guilty and make submissions as to 
penalty; 

(e) do nothing. 

Tn a case where the defendant does not attend the hearing1 the court 
may enter a conviction in the defendant's absence without a hearing but 
after at least ensuring that the documents and proceedings up to that 
point are proper. 

. . 

In th~ case of parking offences. certain speCial provisions are neces
sary: 

(a) service of the notice of offence by affixing it to the vehicle; 

(b) serviCe of the notice of offence on the owner by serving the driver 
or by affixing it tot he vehicle; 

(c) in most cases the colleGtion of parking fines i~ not done by the court 
but by ihe nmnicipaJ administration or its agency (parking author·· 
ity). Because of th~ volume, if someone sends in the fine no plea 
reaches the court, no conviction is made and the matter is closed. 
The 'court office o1ily gets the cases where there is a plea of 'not 
guilty and a hearing is required or there is np response or payment 
and a conviction is nece~sary to enforce payment. Be~;:ause of the 
importance of accurate ·commnunication aJ:Uong the defendant, the 
parking authority and the coui~t office, it is' essential that the 
defendant be able to re-opert the case after conviction on the 
grounds that theie has been an error or failure itl communication. 
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Arrest 

Wh~re the issuance l)f an offence notice is jus..tified, there should be a 
power of arrest only on the following grounds: 

1. Where it is riecessary to identify the defendant; 

2. Whete it is necessary to preserve evidence; 

3. Where it is necessary to prevent the continuation: of the offence; 

4. Where the defendant is froni out of the jurisdiction and unlikely to 
respond to the offence notice and a deposit is required by a bail proce
dure. 

Bail 

Where an aiTest is made in respect of a regulatory offence, whether 
under the authority of a statute or warrant or under the circumstances 
set out under the heading Arrest, the person arrested must be released 
within a reasonable time, subject to suc:h condition-s as rnay be fixed by a 
judge. The conditions should relate only to the grounds for: arrest. A 
surety or bond should not be required unless the penalty for the offence 
may include irnprisonment. 

1l'ial 

Where the defendant has .a trial at which the defendant appears or is 
represented, the trial should be similar in procedure to summary crimi
nal trials and the uniform Act should contain the full trial procedure. 

The procedur~ should contain: 

1 , simplification of the trial of an issue and examination on the 
question of whether the defendant is, becaus.e.of mental disorder, 
incapable of conducting his defence.l~or a regiilatoi y offence, this 
is the only iss~e. If dangerous conduct were involved the proceed
ing would !)e under the Criminal Code or the Mental Health Act 
for involuntary treatment and rot cmi.tinUing custody for the 
purpose; 

2; p;ovisio~ for amend,ing the ~ha,rge by the Court at: trial; 

3: authority fo1; the Court t6 award costs that ate payable by the 
defendant and costs payable to the defendant by the Crown for 
litnitedJnirposes and amounts; 

4. provision for a Court to order th~ taking of evidence by commis
sion outside the jurisdiction. 
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Liability 

The uniform Act should codify the prin,ciples to apply to iiability and 
onus of proof for regulatory offenc~s as distinct from criminal offences9 
and include the principles established in R v City of Sault Ste Marie 
[197812 S.C.R, 1299. 

The principles should be as follows: 

1. Every element of an offence must be proved beyond a reasonable 
doubi; 

2. lt is not necessary to prove that the defendant intended to commit 
the offence except insofar as intent is expressly stated to be an 
element of the offence; 

3. it is a defence to a charge of an offence that the defendant took all 
reasonable care to avoid the commission of the offence; 

4. Imprisonment shall not be imposed unless the standard of care 
exercised by the defendant is a marked and substantial departure 
ftom the standard required in paragraph 3; 

5. There is a presumption that the standard,of care required for 
paragraphs 3 and 4 is absent unless there is evidence to the contrary 
that is sufficient to r'aise a reasonable doubt. 

Since the offences and penalties are not criminal law, it would be an 
appropriate precaution to include a provision that the taking of a 
proceeding Ut1der the. R~;:gulatory offence~ Procedun~ Act does affect 
any civil liability arising out of the same circumstances. 

Young Offenders 

The provisions of the Young Offenders Act (Canada), which apply in 
respect of offences against Federal Acts, ought to be made to apply to 
offences against the Acts of the provinces and territories. To implement 
the Federal Act requires statutory provisions for the creation of appro
priate facilities for: the deJ~p'ees of safe custody, for an administrative 
strhcture based in a child welfare social administration of the govern· 
ment, and special pJ~ovisions for alternatives on sentencing that may 
involve the children's serviCes administration; These ate :best placed in 
legislation for children's institutions and child welfare and should sim~ 
ply be made applic;able to regulatqry offences. Similarly, alternative 
n1eas'ures to charging a child with an offence belongs in child weifare 
legislation, and should be made. applicab'le to regulatory off~nces. .. 

Where a provincial offence procedure is taken, ce1 tain adaptations of 
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the procedures would be appropriate as qualifications to the procedures 
in the uniform Act: 

1. requiring a sumrnons to be served on the is$uance of any offence 
notice; 

2. requiring notice of the offence to be given to a parent of the young 
offender; 

3. prohibiting the imposition of the penalty of imprisonme:p.t except 
for breach of a condition of probation; 

4. requiring the presence of the young offender in Court during the 
trial; 

5. restricting publication of the identity of a young offender; 

6. authorizing a presentence report; 

7. prescribing maximum penalties that override those prescribed in 
the offence provisions; 

8. providing for no imprisonment for non~payment of a fine but for 
the i.tse of probation orders instead; 

9. requiring that imprisonment for breach of probation be served in a 
facility thatis designated under the Young Offenders Act Canada. 

Limitations 

Liniitations for the commencement of proceedings will often be 
provided in the statute d·eating the offence. The uniform Act should 
provide for a general limitation to apply in the absence of any provision 
elsewhere. 

The general liipitation should be one year from the date that thg 
offence was commhted. At the meeting of the Section: in August~ 1989 it 
was proposed that then~ be anQther limitation period of six :rrtmrths after. 
the identity of the defendant wa$ known. Thj~ prqpo.sal is d,ifficult to 
imple111enL The Act would need to say to whom the identity is to be 
known. and deal:with the defendant's evidentiary difficulties by presum.., 
ing ihatit is known unless the prosecutioi1 establishes that is •was not 
known. 

Th~re should be a provision enabling a j\J.dge to extend a limitation 
period wlt h the con~ent of the defendant. This would. enable the defend
ant to .Pkad guilty to a lesser included offence for wl:lich· the limitation 
petiod has expired; • 
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Penalties and Sentencing 

The appropriate place for the penalties and consequences for regula
tory offences is in the statute that creates the offence and where the · 
legislature had specific conduCt in mind. These would include things 
like suspension or revocation of licences~ the performance of conditions 
upon the suspens-ion of fines and confiscation of property. It is there
fore impossible in the uniform Act to control the policy for setting 
penalties. However, supplementary provisions for the }ust implementa
tion of the pen~Jty provisions and to relieve against their strict applica
tion can be provided. For example, minimum penalties c:1n be relieved 
against by authorizing the Court to impose less than the prescribed 
minimum in special circumstances where the Court considers that the 
minimum would, be unjust. The Court could be authorized to suspend a 
sentence in a proper case despite minimums, or to impose a fine in lieu 
of a minimum that indudes imprisonment. The general poiicy in the 
uniform Act should be to minimize imprisonment where possible. 

Whele imprisonment is imposedl the statute should provide for a 
period of grace of up to 30 days before custody commences to permit the 
defendant to make arrangements for his or her absence from family and 
work~ There should also be authority for the judg~ to o1der that 
imprisonment be served intermittently at specified intervals. 

The conditions of probation should be directed to civil purposes and 
as an appropriate alternative to traditional penalties rather than to be 
directed to control criminal conduct. The conditions might include: 

1. Performance of community service; 

2. Attendance at educational programs; 

3. Alcohol and drug a bus~ tre:1tment; 

4. Compensation or restitution. 

Control over movements should only be allowed where the penalty 
might in~;:iiJde imprisonment. . 

The uniform Act should contain provisions respecting the payment of 
fines as follows; 

1; to fix lS days of grad~ for the payment' of a fine; 

2. to provide. for the extension of time for payment of a fine by the 
Court on request of the defendanton sentencing or later in writing, 
with authority for the Court to in.quire as to the circumstances of 
the defendant; 

3. to authorize the court to order payment by instalments; 
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4. to authorize the Court to order payment by means of credits for 
work performed in a program that is established by the regulations 
for the purpose; · 

5, to authorize the Court to suspend a fine on conditions, with a 
maximum period for the suspension to permit the Court to order a 
remedial training course or other rehabilitative measure in lieu of 

• the fine; 

6. to collect fines through civil courts on def~mit; 

7. to prohibit impi"isomnent ori default in payment of a' fine unless all 
· othei· means of collection fail and unless the{Jourt is satisfied that 
the defendant is able to pay. Imprisonment shmild be for a specific 
maximum periodthat is SCftled to the amount owing. 

Search and Seiwre 

The Act should have a complete system for the isSliance of search 
warrants and the examination, seizure, retention and return of things 
found utlder the search warrant, and including procedures where solici · 
tor-client 1irivilege is claimed. These provisions should provide a ptoce~ 
dure that is capable of being adopted by reference for other searches 
under inspections and investigations powers under other slatutes. 

Appeals 

Appeals should be on the record to a sup!?.rior court. 

However, where the proceeding is summary, the defendant ought to 
have an easy access to a review of the conduct of his or her case. The 
place where most citizens have their experience with courts is for these 
minor offences. Too often, to their dismay, the speed of the proceed
ings? the technicalities that are not understood and the finality of the 
delivered decision causes them to go away feeling disappointed that 
their point was nevet receiVed or that the pi·Ocedure worked against 
them. lt is surely unreasonable to expect the defendant in such a case for 
a small fine to appeal on the record to• a superior court and have it 
argued by counseL The review should be not an appeal but a free
wheeling limited second chance in which a ju<:lge other than the coi1vict
ing judge rev1ews the recohi, the evidence atid whether the proc.edure 
has failed the defendant or whether a point that the· defendant wished to 
rn:ake was not received. The Court would be authorized tO: 

1. review the recorded evidence or ilanscript and receive the evidence 
of any witness whether or not the witness gave evidence at the 
hearing; · 
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2. require the judge who made the decision to convict to repOI ton any 
matter as to the procedures and processes taken; 

3. review and act upon statements of agreed facts and admissions. 

The nor:mal rule that an appeal operates as a stay of the order 
appealed against shotlld apply, except by order of the appeal court. 

Committee for a Uniform RegulatOI~y Offences Act 
Howard Morton, Chailman 
Arthur N. Stone, Project Director 

August, 1990 
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(See page 49) 

THE UNIFORM LAW CONFERENCJB~ OF CANADA 
APPROVED PLAN OF RENEWAL 

Adopted by the ULC 
at its 1990 Meeting in Saint John 

New Brunswick 

In 1989 a report entitled '~Renewing Consensus for Harmonization of 
Laws in Canada" was prepared by the Executive of the Uniform Law 
Conference arid distributed to the jurisdictions at the annual meeting of 
the Conference in Yellowknife. The jurisdictions and other interested 
bodies and persons were invited to study the report and to provide the 
Executive with their assessments and i·ecommendations. 

Representations were received and studied by the Executive during the 
winter a.nd in the spring of 1990 the report was revised and distributed to 
the jurisdictions as a discussion document to be considered and debated 
at the annual meeting in Saint John. In the course of that meeting 
certain proposed amendments were brought forward, several of which 
were adopted. The report was then approved as amended. 

The report which follows under the title "The Uniform Law Confer
ence of Canada Approved Plan of Renewal" is essentially the report 
that was presented for discussion in Saint John. It has) however, been 
redrafted in part to incorporate the amendments that were adopted in 
the course of that meeting. 

210 



APPENDIXH 

TABLE OF CONTENTS 

The Uniform Conference of Canada Approved Plan of Renewal .. 212 

Revised Recommendations ................................. 234 

Statement of Renewal ..................................... 239 

Uniform Law Conference of Canada Procedure ................ 241 

211 



UNIFORM LAW CONFERENCE OF CANADA 

THE UNIFORM LAW CONFERENCE OF CANADA 
APPROVED PLAN OF RENEWAL 

In October, 1989 copies of the Report entitled "Renewing Consensus 
for Harmonization of Laws in Canada" were sent to each jurisdiction, 
to former presidents of the Conference and to other interested individ
uals and organizations. Each of the recipients was invited to study the 
Report and to provide such response as was considered appropriate. 

As of mid-March, a total of20 responses had been received, including 
those from most of the jurisdiCtions. 

We have been encouraged to find that the respondents generally 
applaud the initiative that the Report represents. While there is some 
disagreement among them as to the nature and extent of the Confer
ence's "ills", there is general agreement as to the wisdom and timeliness 
of the decision to undertake the study. There is general agreement as well 
with the approach and thrust of the Report. 

The responses were instructive in a number of respects. They disclose, 
among other things, that the Conference is differently perceived by 
various respondents in a number of important respects including its 
mandate, status and methodology. It is also apparent that the Report 
may not have been sufficiently clear as to the intention of the Executive 
Committee on certain matters. It would appear advisable, therefore, to 
provide some clarification of those matters to ensure that the discussion 
to be held in Saint John this year will be properly focused. 

A very central matter that seems to require further clarification and 
elaboration is the nature of the relationship between the Conference and 
the constituent jurisdictions. The Report has left the impression with 
some that the intent is to bring about a fundamental change in that 
relationship by loosening the ties with the jurisdictions and establishing 
closer ties with other organizations such as the Law Reform Conference 
and the Canadian Bar Association. This is not the intention. 

Although the Conference was created in response to an initiative of 
the Canadian Bar Association, it was created by the jurisdictions to 
serve their joint and several interests. Accordingly, the Conference is not 
only a creature of the jurisdictions, it is also their agent. It is and must 
continue to be the servant of the jurisdictions, the mechanism by which 
they are enabled to pursue the important national objective of harmoni
zation of laws. 

Rather than propose means by which the Conference can loosen its 
ties with the jurisdictions and gain an independent status, or establish a 
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partnership with other organizations, the Report seeks to find means by 
which the Conference can become a more efficient and effective servant 
of the jurisdictions. This is the primary thrust of the Report and is the 
objective that the several recommendations seek to attain. The Confer
ence sought means of enhancing its ability to carry out its mandate so 
that the jurisdictions would be encouraged to recognize its potential and 
to make greater use of its services. This is the context in which the 
Report's recommendations should be read and assessed. It is the context 
in which we intend to present and assess the responses that have been 
received. 

Another matter of fundamental importance that has occasioned 
some diverse reaction is the role of the Conference in relation to law 
reform. The Report states that' 'Law reform on a national scale is one of 
the purposes of the Uniform Law Conference". Some respondents 
interpreted this to mean that the Conference is seeking to become a 
national law reform body in competition with the other law reform 
agencies across the country. Since that is not our intention, the meaning 
and intent of this statement from the Report must be made more clear. 
The simple but important message that the statement was intended to 
convey is explained in the following passages of a letter from the 
President of the Conference to the Deputy Minister of Justice of Can
ada dated December 13, 1989: 

The proper relationship between law reform and harmoniza
tion of laws as objectives to be pursued by the Conference 
has been somewhat troublesome for a number of people. 
The source of the difficulty seems to lie in regarding them as 
competing rather than complimentary objectives. There is 
no doubt that uniformity, or preferably, harmonization of 
laws has been and must continue to be the primary objective 
of the Conference. What we are really seeking are ways and 
means of enabling that goal to be pursued more effectively. 

In the discussion paper we have characterized harmoniza
tion as law reform on a national scale to distinguish it from 
the law reform that takes place within each jurisdiction and 
in which the law reform agencies play a leading role. We have 
characterized it in that way because in order to bring about 
harmony of the laws among the jurisdictions it is necessary 
to convince the jurisdictions to amend their laws, where 
necessary, to adopt the principles that the Conference con
siders to be appropriate. 

Neither harmonization of laws nor the process of law reform 
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by which it is to be achieved is, of course, an end in itself. 
The ultimate objective is the realization of those benefits to 
the nation that such harmonization can foster. The potential 
benefits are many and varied including the economic, finan
cial, commercial, poHtical, cultural and social, among 
others. 

A related matter concerns those proposals in the Report that are 
intended to enhance the Conference's legal research capability through 
the availability of additional financial and human resources. The pur
pose is not to enable the Conference to establish and pursue a research 
agenda in competition with those of the law reform agencies or legisla
tive policy bodies across the country, or to take on research projects in 
relation to which there is no demonstrated interest or need. Rather it is 
to put the Conference in a position to be able to respond in a more timely 
manner to requests for harmonization projects that are received from 
the jurisdictions. Where the jurisdictions or their law reform bodies are 
in a position to offer the required research facilities to enable such 
demands to be pursued appropriately, then that is how the Conference 
should proceed. Experience has shown, however, that such volunteer 
resources are not always available on a priority basis. In such cases the 
Conference is unable to meet its mandate satisfactorily without access 
to adequate research funds. 

In this as in all matters, the Report seeks to put the Conference in a 
position to serve the constituent jurisdictions effectively. The availabil
ity of an enhanced research capability is not an end in itself, but could 
be an important means by which the attainment of the Conference's 
objective could be realized appropriately. 

It is important as well to make reference in these general remarks to 
some additional key areas where all of the respondents were unanimous. 
First, the selection of agenda items for the ULS has to be derived from 
the current agenda of the governments of the jurisdictions. This re
quires a close link with the Deputy Attorneys General which would be 
facilitated by their presence at the Conference. 

A second key factor which is supported by all respondents is the need 
to promote the work of the Conference. This was described variously by 
the respondents as marketing, selling or lobbying, but what is essentially 
required is a better reporting back to the deputies as to progress on 
agenda items which they have identified to be placed on the agenda in 
the first instance. The third additional factor upon which all agree is the 
importance of producing work of consistently high quality. 
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In essence these three factors are the foundation upon which the 
Conference must exist. It is only if these three factors can be made to 
characterize the Conference that it will have succeeded in its goal of 
renewing consensus for harmonization of laws in Canada. 

We will now turn to the individual recommendations contained in the 
Report and analyze the responses in relation to each of the recommen
dations. Approved recommendations appear at the end of this paper. 

Original Recommendation 1: 

1. That the Conference adopt a written constitution and by
laws dealing with all matters appropriate to the Confer
ence. 

2. That the Executive give consideration to recommending 
the enactment of Uniform legislation updating the early 
legislation dealing with the appointment of commission
ers. 

There was general agreement to formalize the structure of the Confer
ence. In addition to the reasons articulated in the Report for adopting a 
written constitution and by-laws, notably, to provide a sound structure 
and base not dependent on the memory of individuals, written rules will 
make the Conference more visible. However, some were concerned that 
the existence of a written constitution and by-laws could cause the 
Conference to get bogged down in endless debate over interpretation or 
amendment ofthe provisions. To meet this concern, but to also provide 
a written structure for the Conference, it was decided that the same 
needs could be met by adopting a statement of renewal, some written 
procedures and guidelines. 

Some support was expressed with respect to the second part of this 
recommendation. However, two respondents expressed strong objec
tion which has caused us to re-think this recommendation. The main 
reason for an appointing statute would be to further lend visibility to the 
Conference and to affirm the link between government and the Confer
ence. However, the American experience with their appointing statute 
has not been all that successful (only 12 states have enacted the statute). 
For some jurisdictions in Canada the strictures of an appointing statute 
may not be acceptable. It may be that the goal we are trying to achieve, 
i.e. visibility and affirmation of the government's role in appointing 
delegates, can best be achieved by the development of a policy statement 
or guidelines which reflect the Conference's position with respect to the 
appointment of delegates. Accordingly it would be our intention to 
modify this recommendation to direct the Executive to give consider-
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ation to recommending guidelines as to the appointment of commis
sioners. 

The revised recommendation, as approved in Saint John follows: 

Approved Recommendation 1: 

1. That the Conference adopt a statement of renewal, writ
ten procedures and statements of policies in areas where 
to do so will provide a sound structure and base for the 
operations of the Conference. 

Originr:zl Recommendation 2: 

That the Conference pursue the establishment of a substan
tial research fund to be used for the funding of legal research 
on contract and employment bases. 

As mentioned above, one of the key factors that will influence the 
success of the Conference is the consistent production of quality work. 
Closely allied to this factor is the need to respond quickly to meet the 
needs identified by the governments we serve. This recommendation is 
designed to meet both of these goals. 

Although all respondents agreed with the need for timely production 
of consistently good work, some respondents questioned the need for a 
true research component on the basis that the role of the Conference is 
harmonization of laws and not law reform. We believe we have ad
dressed this point above, that is the primary method of ensuring a 
harmonized approach to a particular area of law is through the co
ordinated reform of law which will, from time to time, result in the need 
to access research funds. 

Another concern that has been raised is that access to the research 
fund should be limited to those areas of law not only identified by 
government for placement on the agenda but where there is substantial 
agreement on the policy. We are in full agreement as identified above 
with the need for the agenda to be driven only by the larger agenda of 
the jurisdictions. However, we also believe that the policy decisions and 
substantive content of proposed legislation must be based on solid, 
quality research. As recommended in the Report, the working group 
approach seems best suited to provide such a base. 

To some extent both consistent good quality research and timely 
production of Reports are addressed by ensuring that the items on the 
agenda of the Conference are fully supported by several governments, 
thereby creating the probability that on a project by project basis the 
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research resources will be there for the particular project and also 
ensuring commitment by the project group to timely completion. 

Clearly, this is a legitimate view for which support can be found in the 
history of the Conference. However, it is submitted that the history of 
the Conference also contains examples of the Conference undertaking 
projects supported by several goverments and thus meeting the thresh
old criterion, but where the Conference was unable to produce a quality 
product in a timely manner. This inconsistency of approach and results 
which is often dependent on the size of the goverments involved and the 
availability of the individuals involved as well, provides ammunition to 
those who question whether the Conference has been or could be an 
effective organization. A substantial research fund does not preclude 
projects from being undertaken which follow the first model i.e. no 
conference research money required because the jurisdictions involved 
have been able to budget for the project. However, the availability of 
such a fund would ensure that requests from governments to the Con
ference would not go unanswered for several years for lack of resources. 
Undue delay in completing projects is bound to undermine confidence 
in the Conference and to discourage its use by governments. That is a 
reputation and attitude that must be avoided. 

Several respondents have reminded us of the budgetary restrictions 
that governments are facing. We are sensitive to this factor and realize 
that the establishing of a substantial research fund is a long term project 
requiring close scrutiny. While we would expect the governments to be 
the principal sources of such funds we would not be averse to having 
private donations as well as long as such funding is not provided by 
organizations or individuals who may be perceived as trying to turn the 
Conference into a lobby group rather than what it is, a tool or agency of 
government. However, there are sources of funding, even among past 
and present commissioners, who have expressed interest in supporting 
an endowment fund. There may be other sources in addition to govern
ments who would support an endowment fund without adversely affect
ing the link between the Conference and governments. 

In the cours.e of the discussion in Saint John it was indicated that the 
recommendation was unnecessarily specific and restrictive, as regards 
the application of the research fund. Accordingly it was agreed that the 
words ''on contract and employment bases" should be deleted. The 
following is the recommendation, as approved. 

Approved Recommendation 2: 

That the Conference pursue the establishment of a substan-
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tial research fund to be used for the funding of legal . 
research. 

Original Recommendation 3: 

That the Conference develop and implement a program of 
activities designed to enhance the awareness and under
standing of the nature and importance of its work. 

There is unanimous agreement that it is vital to the future success of 
the Conference that it establish a closer working relationship with the 
jurisdictions particularly through the Ministers and Deputy Ministers 
of Justice. This could serve to provide input into the Conference agenda 
and, as a reporting mechanism, by the Conference. It has been sug
gested that the Conference should attempt to get on the agenda of the 
Deputy Attorneys General on a regular basis e.g. every two years. It was 
also suggested that the President offer to address the Attorneys General 
as well. 

The discussion at Saint John emphasized the importance to the work 
of the Conference of developing means of determining the level of 
interest and political will of the jurisdictions in relation to potential 
Uniform Law projects. This would not only ensure the relevance of the 
Conference's work, but would serve to enhance the awareness and 
acceptance of its work by the sponsoring jurisdictions. Accordingly, the 
recommendation coming out of Saint John is as follows: 

Approved Recommendation 3: 

(1) To ensure its relevance, the Conference must: 

(a) develop criteria and procedures for determining the 
degree of interest that the jurisdictions have in pro
posed agenda topics and adopt a policy of undertak
ing projects that have an acceptable degree of 
priority in the jurisdictions; 

(b) develop and implement policies, procedures and ac
tivities designed to bring the work of the Conference 
to the attention of those in the jurisdictions to whom 
that work, and its implementation, should be of 
interest; and 

(c) establish a program to monitor, assess and appraise 
its performance. 

The parties referred to in clause (b) should include, among 
others, Attorneys General or other Ministers responsible for 
legislative programs and their deputy ministers, the heads of 
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other departments of government to which specific works of 
the Conference are relevant and other interest groups such as 
the organized Bar, the judiciary and the academic commu
nity. 

(2) That the Conference develop and implement a program 
of activities designed to enhance the awareness and un
derstanding of the nature and importance of its work. 

Original Recommendation 4: 

1. That each jurisdiction should be encouraged to ensure 
Conference participation by policy advisers, legislative 
drafters, law reform agencies, private practitioners and 
the academic community from that jurisdiction and that 
each commissioner be appointed for a minimum three 
year term. 

2. That the Executive Committee liaise with such organiza
tions as the CBA, Association of Law Deans, Canadian 
Association of Law Teachers, Federation of Law Soci
eties, CLIC and the Canadian Association of Law Li
brarians for the purpose of exploring ways and means of 
permitting participation by these organizations in the 
harmonization process without impairing the autonomy 
of the Uniform Law Conference. 

The first part of this recommendation raised concerns on the part of a 
couple of respondents that there is some intent by the Report to alter the 
authority of the jurisdictions to decide upon or to appoint their dele
gates. That is not the intention of the Report. The objective is to 
encourage the jurisdictions to serve their own best interests by providing 
them with the advice of the Conference as to the appropriate mix of 
delegates who will be the most effective in doing the work of the 
Conference. On the question of three year appointments it has been 
suggested that there should be some understanding that a person ap
pointed for a particular project may not be required to attend for three 
years. What is intended is that a core of participants from each jurisdic
tion be permitted to attend for a three year term in order to ensure 
continuity and commitment to the Conference. 

The second part of this recommendation raised some question as to 
whether the purpose is to change the Conference from its present status 
to one in which it is relieved of a degree of government control. It should 
be reiterated that this is not the intention of the recommendation. 
Rather ways are being sought by which the Conference as a servant of 
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government might be facilitated and enhanced by the recognition, 
support and promotion of its work by other interested organizations. 
The "participation" anticipated by this recommendation would in
clude their presence at the table of the Conference only insofar as a 
jurisdiction may choose to appoint a delegate who is affiliated with one 
of these organizations. The recommendation should be clarified in this 
regard. 

Recommendation 4 as approved is as follows: 

Approved Recommendation 4: 

1. That the Executive Committee prepare a policy statement 
with respect to the composition of delegations. Jurisdic
tions should be encouraged through such a policy state
ment to appoint a core of delegates to participate in the 
Conference for a minimum period of three years. 

2. That the Executive Committee liaise with such organiza
tions as the CBA, Association of Law Deans, Canadian 
Association of Law Teachers, Federation of Law Soci
eties, CLIC and the Canadian Association of Law Li
brarians for the purpose of exploring ways and means of 
working together in advancing their mutual interest in the 
harmonization of laws without impairing the autonomy 
of the Uniform Law Conference. 

Original Recommendation 5: 

1. That each of the Sections have a· Steering Committee 
composed of a Chairman and such regional representa
tion as may be deemed appropriate. Further detail as to 
the proposed composition of the individual Section's 
Steering Committee is provided below. 

2. That the Executive of the Conference should consist of: 

(a) the Past President; 

(b) the President and Chairman of the Executive Com
mittee who would be a former Section Chairman, 
would serve a term of one year and would be eligible 
for re-election in certain circumstances; 

(c) the Section Chairmen, who would serve for the length 
of their individual terms, and be·s·erved by the Execu
tive Secretary of the Conference. 
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In the course of the discussion in Saint John it was agreed that the 
Chairpersons of the Sections would be taking on enhanced roles in the 
Conference and that, as a result, the President would be relieved of some 
of the more onerous duties that have been attached to that office. While 
it was recognized that prior experience as a Section Chairperson would 
be of some advantage to a President, such a qualification should not be 
made a prerequisite for the office of President. Also, it was agreed that 
experience might be gained and continuity provided through the addi
tion of an office of Vice-President. Accordingly, the recommendation 
approved in Saint John is as follows: 

Approved Recommendation 5: 

1. That each of the Criminal Law Section and the Uniform 
Law Section have a Steering Committee composed of a 
Chairperson and persons appointed to represent regional 
and other interests in the Section. Further detail as to the 
composition of the individual Section's Steering Com
mittee is provided below. 

2. That the Executive of the Conference should consist of: 

(a) the Immediate Past President; 

(b) the Pre~ident and Chairperson of the Executive Com
mittee who would serve a term of one year; 

(c) the Vice-President; and 

(d) the Section Chairpersons, who would serve for the 
length of their individual terms; 

and be served by the Executive Secretary of the Conference. 

3. The Nominating Commiteejor the Executive Committee 
will be the most immediate Past President present who 
will act as chair and at least four other members chosen 
by the chair in consultation with the jurisdictional repre
sentatives to ensure representation of regional and other 
interests. The composition of the nominating committee . 
should be reported to the Conference. 

Original Recommendation 6: 

That steps be taken to have the Uniform Law Conference 
and the Law Reform Conference participate with each other 
to achieve harmonization of provincial laws. 

1\vo jurisdictions questioned the need to formalize the relationship 
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between the two Conferences when there appears to be ample participa
tion by the Law Reform Conference in the work of the ULC. Some 
questioned the appropriateness of the word "participate" and preferred 
the word "work". 

The Law Reform Conference in its response to the Report indicated 
general agreement with and support of its objectives while raising some 
questions as to the role of the Uniform Law Conference in law reform as 
such. There was agreement that the two bodies should work together to 
promote harmonization of laws where appropriate. The approved rec
ommendation is as follows: 

Approved Recommendation 6: 

That steps be taken to have the Uniform Law Conference 
and the Law Reform Conference of Canada work with each 
other to achieve harmonization of laws. 

Original Recommendation 7: 

That steps be taken to ensure that the extent to which serv
ices and products are provided in both French and English 
be increased and that even greater emphasis be placed on the 
simultaneous preparation of draft legislation in both lan
guages. 

One respondent urged that the bilingual services of the Conference 
extend to the provision of services and documents. With a permanent 
office and staff, it would be much easier to accommodate this request. 
In addition one respondent wanted it made clear that drafting should 
take into account the different linguistic approaches to drafting in each 
language. 

Approved Recommendation 7: 

That steps be taken to ensure that the extent to which 
services and products are provided in both French and En
glish be increased and that even greater emphasis be placed 
on the simultaneous preparation of draft legislation in both 
languages taking into account the different linguistic ap
proaches to drafting in each language. 

Original Recommendation 8: 

That a committee be appointed to study the need for the 
establishment of a permanent office cons~sting of a full-time 
administrative/research officer and sufficient suppo-rt staff 
and, if found to be necessary to recommend ways and means 
to bring it about. 
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The only comment that was made with respect to this recommenda
tion was that it was premature to commence such a study until a decision 
is made to revitalize the Conference. 

Approved Recommendation 8: 

That the Executive Committee examine the need for an 
enhanced administrative capoabi/ity and, if necessary, bring 
forward recommendations. 

Original Recommendation 9: 

We recommend that the Conference establish a realistic 
budget in terms of the services that it should be capable of 
providing and that it seek means of acquiring the appropri
ate funding. 

Reference was made above in recommendation to the recognition that 
must be paid to issues of fiscal restraint. Any substantial increase in 
funding will have to be justified. 

Approved Recommendation 9: 

That the Conference establish a realistic budget in terms of 
the services required to meet its mandate and the funds that 
are likely to be available to it. 

Original Recommendation 10 

1. That each Section have an election process that includes a 
Nominating Committee for the position of Chairman, 
provision for nominations from the floor and an election. 

2. The Nominating Committee for the Section should be 
governed by the following rules: 

(a) it should be composed of five commissioners one of 
whom would be the President of the Conference; 

(b) the remaining four members ofthe Nominating Com
mittee should be Past Chairmen of the Section with 
the immediate Past Chairman present at the Confer
ence acting as the Chairman of the Nominating Com
mittee; and 

(c) in the event that there are insufficient numbers of Past 
Chairmen present to form the Nominating Commit
tee, the Chairman of the Nominating Committee 
should advise the Section and nominate additional 
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commissioners to the the vacant positions on the 
Nominating Committee and provision should be 
made allowing for an informal election with respect to 
such positions; 

(d) any commissioners nominated to serve on the Nomi
nating Committee should have been commissioners 
for the previous four years. 

One respondent questioned the workability of the proposed process 
while another expressed concern that only persons known to the chair
persons could hope to aspire to play a role in the governance of a 
Section. The Executive felt that the reference to four years should be 
changed to three years and the emphasis should change to have a 
majority of the members of the nominating committee having been 
members of the Conference for three years. 

Although part 1 of this recommendation was approved in Saint John, 
there was a strong feeling that part 2 would maintain control of the 
section in the hands of a few. A mechanism which would see more 
participation in the nominating process through consultation with the 
jurisdictional representatives was desired. Accordingly Recommenda
tion lO.as approved is as follows: 

Approved Recommendation 10: 

1. That each of the Criminal Law Section and the Uniform 
Law Section should have an election process that includes 
a nominating committee for the position of Chairperson, 
provision for nominations from the floor and an election. 

2 . The Nominating Committee for a Section should be com
posed of: 

(a) the most immediate Past Chairperson of the Section 
present who would act as chairperson of the Nomi
nating Committee; 

(b) the President of the Conference; and 

(c) at least three members of the Section who would be 
selected by the chairperson of the Nominating Com
mittee in consultation with the jurisdictional repre
sentatives and reported to the Section. 

Original Recommendation 11: 

Jurisdictional votes should continue to be held when re-
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quested with the rule being that no more than three votes can 
be cast by a jurisdiction regardless of the number of dele
gates from the jurisdiction who are present. 

No respondent or delegate to Saint John raised any objection to this 
recommendation. 

Approved Recommendation 11: 

Jurisdictional votes should continue to be held when re
quested with the rule being that no more than three votes can 
be cast by a jurisdiction regardless of the number of dele
gates from the jurisdiction who are present. 

Original Recommendation 12: 

1. That jurisdictional representatives for each of the CLS 
and the ULS should be appointed by their respective 
Steering Committees in consultation with and on the 
recommendation of the jurisdiction from among the ju
risdiction's delegates with his or her duties being pre
scribed in the Section's governing rules. 

2. That the jurisdictional representatives meet at the annual 
general meeting with the Steering Committee to which 
they are attached. 

Some respondents have expressed concern about, if not opposition 
to, vesting authority in the Conference to appoint the jurisdictional 
representatives. This is so even if the representatives were nominated for 
that purpose by the jurisdictions. It should be recalled that to be a 
delegate to the Conference one must be appointed by a jurisdictions. It 
is from this group that the jurisdictional representative after consulta
tion with the government will come. It is felt that appointment by the 
Conference will strengthen the bond to continue to carry out the work 
of the Conference. However, the jurisdiction's authority in this regard 
must be reflected in the Conference's decision on this point. 

The recommendation as presented was approved in Saint John as 
follows: 

Approved Recommendation 12: 

1. That each of the Chairpersons of the Uniform Law Sec
tion and the Criminal Law Section invite the constituent 
jurisdictions to nominate a member of each delegation to 
each section to be appointed as the section's jurisdic
tional representative. On the advice of such Chairperson 
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the Steering Committee shall appoint the person nomi
nated by a jurisdiction as its jurisdictional representative. 
The duties of the jurisdictional representatives should be 
prescribed in the procedures of the Conference. 

2. That the jurisdictional representatives meet at the annual 
general meeting with the Steering Committee to which 
they are attached. 

Original Recommendation 13: 

The Steering Committee of the ULS should encompass 
the following: 

(a) the Chairman of the Section who will be the presiding 
officer; 

(b) the Past Chairman of the Section; 

(c) the President of the Conference; 

(d) no more than three members of the ULS appointed by 
the Chairman of the ULS with a view to ensuring 
regional representation, one of whom should be a 
jurisdictional delegate from the private Bar; 

(e) a representative of the Law Reform Conference of 
Canada nominated by that body and who is also a 
jurisdictional delegate of the Uniform Law Confer
ence; 

(f) the Chairman of the DS. 

The Chairman would be nominated by the Nominating 
Committee of the Section and would serve according to his 
or her term of office. e.g. for two years in the office with 
eligibility for re-election. The Executive Secretary would 
serve as the secretary to the Steering Committee. 

It has been noted that the recommendation does not make reference 
to the inclusion of government members on the Steering Committee 
with the suggestion that this be corrected. It has also been suggested that 
the inclusion of law reform representatives and private practitioners be 
placed on the same basis as other members i.e. through the nominating 
process, which may or may not result in their inclusion. The Executive 
agreed with this suggestion and felt that if the members selected were 
required to be representative of regional and other interests that this 
would meet the concerns expressed. 
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With respect to the government lawyers, it was assumed that many of 
the members of the Steering Committee will be lawyers working with a 
government since the Committee will reflect the composition of the 
Section. 

One respondent raised the question whether a Steering Committee of 
potentially eight persons may be too large considering that the Commit
tee must meet during the year. It was suggested that the presence of the 
President of the Conference was not required because the Chairman of 
the Section can maintain any liaison with the President that is necessary. 
Perhaps a better way to recognize the role of the President in all of the 
activities of the Conference is to consider that office as an ex officio 
member of every committee of the Conference. Furthermore, in the 
context of the Steering Committee, the issue only arises when the 
President is not the Past Chairman the Section. 

A resolution was presented by a delegate in Saint John under which 
the whole of the Steering Committee would be elected. That resolution 
was not approved. However, it was agreed in Saint John that the 
reference to "no more than three members" be changed to "at least 
four members'' to ensure full regional representation. The recommen
dation drafted to accommodate the above policy decisions and the one 
amendment in Saint John is as follows: 

Approved Recommendation 13: 

The Steering Committee of the ULS should encompass 
the following: 

(a) the Chairperson oft he Section who will be the presid
ing officer; 

(b) the Immediate Past Chairperson of the Section; 

(c) at least jour delegates to the Section who shall be 
appointed by the Chairperson taking into account the 
regional and other interests represented in the Sec
tion; 

(d) the Chairperson of the Drafting Section or the nomi
nee of that Chairperson. 

The Chairperson would be nominated by the Nominating 
Committee of the Section and would serve for two years 
with eligibility for re-election for one additional year. The 
Executive Secretary would serve as the Secretary to the 
Steering Committee of the Uniform Law Section. 
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Original Recommendation 14: 

That the authority of the Steering Committee be increased 
to encompass substantive and procedural matters concern
ingtheULS. 

There were no specific objections to this recommendation. However, 
the Conference felt that the exercise of the authority of the Steering 
Committee should be subject to the approval of the Uniform Law 
Section. The authority of the Steering Committee in the setting of the 
agenda was affirmed and extended in Saint John to facilitate the work 
of the Section. 

Approved Recommendation 14: 

That the authority of the Steering Committee, subject to the 
approval of the Uniform Law Section, be increased to en
compass substantive and procedural matters concerning the 
Uniform Law Section. 

Original Recommendation 15: 

That the ULS through the Steering Committee take steps to 
ensure a strong, active planning function, and that the con
stituent documents of the Conference recognize this func
tion. 

There were no specific objections to this recommendation although 
one respondent emphasized the importance of ensuring that the pro
jects and priorities arising out of the planning process reflect needs 
identified by the jurisdictions. This was also accepted in Saint John. 

Approved Recommendation 15: 

That the Uniform Law Section through its Steering Com
mittee take steps to enswe a strong, a(:tive planning function 
and that the constituent documents of the Conference recog
nize this function. 

Original Recommendation 16: 

1. That the use of broadly based working committees of 
individuals be continued. 

2. That in addition to the experts that may be required by a 
working committee, the Steering Committee give consid
eration to requesting the Canadian Bar Association to 
appoil).t two representatives to each working committee. 
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It is agreed that the use of broadly based working committees to 
advance the research work of the ULS is appropriate. 

It is generally agreed that the CBA because of its mandate which 
includes harmonization of law and because of the expertise included in 
its membership is an appropriate organization to be invited to partici
pate in the working groups of the Section. However, concern was 
expressed that specific reference to that organization in the recommen
dation might be construed by some as an indication that other bodies 
such as the Canadian Association of Law Teachers, the Law Deans and 
law reform agencies ought not to be given the opportunity to participate 
from time to time. Accordingly, it was agreed to express the recommen
dation in more general terms regarding sources of expertise in the full 
expectation that the CBA and other relevant organizations will be 
approached to participate on a "no cost" basis to the Conference. 

Approved Recommendation 16: 

That the use of the broadly based working committees of 
individuals in connection with ULS projects be continued. 

Original Recommendation 17: 

That a Steering Committee for the CLS should be estab
lished composed of the following members: 

(a) the Chairman of the Section who will be a presiding 
officer; 

(b) the Past Chairman of the Section; 

(c) President of the Conference and Chairman of the 
Executive Committee; 

(d) no more than four members of the CLS who will be 
appointed by the Chairman with a view to ensuring 
regional representation one of whom should be a 
jurisdictional delegate from the defence Bar. 

The Chairman would be nominated by the Nominating 
Committee of the Section and would serve according to his 
or her term of office, e.g. for two years in the office with 
eligibility for re-election. 

As with recommendation 13 this Committee was orginally criticized 
as being too large and the above response in relation to recommendation 
13 to this concern is applicable here. However, in order to ensure 
representation of regional and other interests, it was decided to provide 
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for "at least four members .. ". This makes the composition of this 
Committee consistent with that of the Steering Committee for the 
Uniform Law Section. 

It has also been suggested that the recommendation be amended to 
require that both the Crown and the defence Bar be represented. The 
Executive Committee agreed. Again by redrafting this recommendation 
to ensure representation by regional and other interests, this concern 
can bernet. 

At Saint John the CLS voted to change the requirement that the 
chairperson of the CLS serve for a two year term with the possibility of 
re-election to a one year term with the of possibHity re-election. The 
recommendation with this change was approved by the Conference. 

Approved Recommendation 17: 

That a Steering Committee for the Criminal Law Section 
be established composed of the following members: 

(a) the Chairperson of the Section who will be the presid
ing officer; 

{b) the Immediate Past Chairperson of the Section; 

{c) at least jour delegates to the Section who shall be 
appointed by the Chairperson taking into account the 
regional and other interests represented in the Sec
tion. 

The Chairperson will be nominated by the Nominating 
Committee of the Section and will serve for one year in the 
office with eligibility or re-election for one additional year. 
The Secretary for the Section will be appointed by the Steer
ing Committee from among the members of the Section. 

Original Recommendation 18: 

That the authority of the CLS in the context of the Confer
ence be similar to that of the ULS. 

There is general agreement with this recommendation, however, some 
questions and concerns have been raised about the functioning of the 
CLS. For example, the quality of the deliberations suffers from the fact 
that the Section lacks formalized procedures. One jurisdiction has 
indicated that the role of CLS is to look at practical problems wHh the 
Criminal Code and that matters of a significant policy nature that are of 
relevance to the constituent governments should be taken up in a more 
appropriate federal-provincial/territorial forum. To some extent this 
observation goes to the matter of the mandate of the Section and is not 
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affected by any changes proposed by the Report. However, the steps for 
formalizing the procedures of the Section that have been recommended 
in the Report may forestall any questions or concerns about the appro~ 
priateness of items on the agenda. No changes were made to the 
recommendation as presented in Saint John. 

Approved Recommendation 18: 

That the authority of the CLS in the context of the Confer
ence be similar to that of the ULS. 

THE DRAFTING SECTION 

At its annual meeting in 1988 the Drafting Section of the Conference 
established a special committe to study the purpose of the Section and 
to recommend as to its future. Accordingly, the Report contained no 
recommendations dealing with the Drafting Section. Early in 1990 the 
Executive of the Conference learned that the committee would be 
recommending that the Drafting Section as such be discontinued and 
that legislative drafters establish an organization independent of the 
Conference to pursue and promote matters of common interest and 
concern to drafters, which matters were not of direct relevance to the 
work of the Conference. 

Recognizing that the Conference would continue to require the advice 
and services of legislative drafters the Executive decided to recommend 
that the Drafting Section be restructured with a mandate limited to 
matters directly relevant to the work of the Conference, namely, the 
drafting of uniform or model acts and to raise appropriate questions in 
the area of constitutional law. This was not intended to interfere with 
any decision that the legislative drafters might take to establish an 
independent organization to pursue other objectives. 

It is intended that the Drafting Section will consist only of drafters 
who are delegates to the other Sections and will meet during the annual 
meeting of the Conference. A recommendation to that effect was ap
proved in Saint John as follows: 

Approved Recommendation 19: 

I. That the Drafting Section be comprised of legislative 
drafters who are appointed by the constituent jurisdic
tions and designated by them to participate in the work 
of the Uniform Law Section or Criminal Law Section; 
and that the executive of the Drafting Section consist 
of a Chairperson, Vice-Chairperson and Secretary 
who shall be elected by the Section. 
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2. That the mandate of the Section be generally to pro
vide advice and service to the other Sections in relation 
to drafting and with respect to raising constitutional 
questions as approptriate. 

Additional Comments Arising from the Respondents and the 
Executive Committee 

The following additional observations and suggestions appear in the 
responses: 

(a) Harmonization of laws can be used to supplement uniformiza
tion as the objective of the Conference for a number of reasons 
including the fact that it can be more readily accommodated by 
both the common law and civil law systems. Harmonization can 
give greater scope to the Uniform Law Section. 

(b) The federal government should be a more active participant in the 
work of the Uniform Law Section in relation to matters of interest 
to the federal, provincial and territorial jurisdictions such as 
bankruptcy, personal property security and environmental law. 

(c) The less affluent jurisdictions that have fewer resources to devote 
to legal research and law reform have more to gain from strength
ening the Conference and should be encouraged to do so on that 
basis. 

(d) If the governance of the Conference is rendered cumbersome by 
the fact that it has to accommodate the separate Sections then 
consideration should be given to the possibility and consequences 
of re-establishing the Sections as separate, independent bodies. 

(e) The goal of enhancing the awareness and understanding of the 
nature and importance of the work of the Conference would be 
promoted by reinstating the policy of including in the Uniform 
Act a provision such as ''This Act shall be so interpreted and 
construed as to effect its general purpose of making uniform the 
law of those provinces which enact it''. The jurisdictions in 
enacting Uniform Acts should be encouraged to include a note to 
the effect that the legislation is based on a model Act recom
mended by the Uniform Law Conference of Canada. 

(f) The Sections should be able to adopt resolutions that do not 
concern the conference as a whole without reporting to the Ple
nary. Sections should be encouraged to meet at the call of their 
Chairpersons with full authority to approve and adopt proposals 
in order to expedite results. 
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(g) The Sections should also be encouraged to meet in joint sessions. 

In Saint John the observations and suggestions contained in clauses 
(d) and (e) did not find support. The balance were accepted and appear 
as additional recommendations immediately at the end of this paper. 

Process 

The changes to the recommendations contained in the Report as 
further modified and subsequently approved by the Conference are 
attached as Schedule A to this report. Schedule B contains a Statement 
of Renewal and two appendices being a Procedure for the Conference 
and the Statements of Policy for the Conference. 

The Uniform Law Conference of Canada 
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Approved Recommendation 1: 

1. That the Conference adopt a statement or renewal, written proce
dures and statements of policies in areas where to do so will provide a 
sound structure and base for the operations of the Conference. 

Approved Recommendation 2: 

That the Conference pursue the establishment of a substantial re
search fund to be used for the funding of legal research. 

Approved Recommendation 3: 

(1) To ensure its relevance, the Conference must: 

(a) develop criteria and procedures for determining the degree of 
interest that the jurisdictions have in proposed agenda topics and 
adopt a policy of undertaking projects that have an acceptable 
degree of priority in the jurisdictions; 

(b) develop and implement policies, procedures and activities de
signed to bring the work of the Conference to the attention of 
those in the jurisdictions to whom that work, and its implementa
tion, should be of interest; and 

(c) establish a program to monitor, assess and appraise its perform
ance. 

The Parties referred to in clause (b) should include, among others, 
Attoneys General or other Ministers responsible for legislative pro
grams and their deputy ministers, the heads of other departments of 
government to which specific works of the Conference are relevant and 
other interest groups such as the organized Bar, the judiciary and the 
academic community. 

(2) That the Conference develop and implement a program of activities 
designed to enhance the awareness and understanding of the nature 
and importance of its work. 

Approved Recommendation 4: 

1. That the Executive Committee prepare a policy statement with re
spect to the composition of delegations. Jurisdictions should be 
encouraged through such a policy statement to appoint a core of 
delegates to participate in the Conference for a period of three years. 

2. That the Executive Committee liaise with such organizations as the 
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CBA, Association of Law Deans, Canadian Association of Law 
Teachers, Federation of Law Societies, CLIC and the Canadian 
Association of Law Librarians for the purpose of exploring ways and 
means of working together in advancing their mutual interest in the 
harmonization of laws without impairing the autonomy of the Uni
form Law Conference. 

Approved Recommendation 5: 

1. That each of the Criminal Law Section and the Uniform Law Section 
have a Steering Committee composed of a Chairperson and persons 
appointed to represent regional and other interests in the Section. 
Further detail as to the composition of the individual Section's 
Steering Committee is provided below. 

2. That the Executive of the Conference should consist of: 

(a) the Immediate Past President; 

(b) the President and Chairperson of the Executive Committee who 
would serve a term of one year; 

(c) the Vice-President; and 

(d) the Section Chairpersons, who would serve for the length of their 
individual terms; 

and be served by the Executive Secretary of the Conference. 

3. The Nominating Committee for the Executive Committee will be the 
most immediate Past President present who will act as chair and at 
least four other persons chosen by the chair in consultation with 
jurisdictional representatives to ensure representation of regional 
and other interests. The composition of the nominating committee 
should be reported to the Conference. 

Approved Recommendation 6: 

That steps be taken to have the Uniform Law Conference and the Law 
Reform Conference of Can~da work with each other to achieve harmo
nization of laws. 

Approved Recommendation 7: 

That steps be taken to ensure that the extent to which services and 
products are provided in both French and English be increased and that 
even greater emphasis be placed on the simultaneous preparation of 
draft legislation in both languages taking into account the different 
linguistic approaches to drafting in each language. 
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Approved Recommendation 8: 

That the Executive Committee examine the need for an enhanced 
administrative capability and, if necessary, bring forward recommenda
tions. 

Approved Recommendation 9: 

That the Conference establish a realistic budget in terms of the 
services required to meet its mandate and the funds that are likely to be 
available to it. 

Approved Recommendation 10: 

1. That each of the Criminal Law Section and the Uniform Law Section 
should have an election process that includes a nominating commit
tee for the position of Chairperson, provision for nominations from 
the floor and an election. 

2. The Nominating Committee for a Section should be composed of: 

(a) the most immediate Past Chairperson of the Section present who 
would act as chairperson of the Nominating Commitee; 

(b) the President of the Conference; and 

(c) at least three members of the Section who would be selected by the 
chairperson of the Nominating Committee in consultation with 
the jurisdictional representatives and reported to the Section. 

Approved Recommendation 11: 

Jurisdictional votes should continue to be held when requested with 
the rule being that no more than three votes can be cast by a jurisdiction 
regardless of the number of delegates from the jurisdiction who are 
present. 

Approved Recommendation 12: 

1. That each of the Chairpersons of the Uniform Law Section and the 
Criminal Law Section invite the constituent jurisdictions to nomi
nate a member of each delegation to each section to be appointed as 
the section's jurisdictional representative. On the advice of such 
Chairperson, the Steering Committee shall appoint the person nomi
nated by a jurisdiction as its jurisdictional representative. The duties 
of the jurisdictional representative should be prescribed in the proce
dures of the Conference. 

2. That the jurisdictional representatives meet at the annual general 
meeting with the steering committee to which they are attached. 
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Approved Recommendation 13: 

The Steering Committee of the ULS should encompass the following: 

(a) the Chairperson of the Section who will be the presiding officer; 

(b) the Immediate Past Chairperson of the Section; 

(c) at least four delegates to the Section who shall be appointed by the 
Chairperson taking into account the regional and other interests 
represented by the Section; 

(d) the Chairperson of the Drafting Section or the nominee of that 
Chairperson. 

The Chairperson would be nominated by the Nominating Commitee 
of the Section and would serve for two years with eligibility for re
election for one additional year. The Executive Secretary would serve as 
the Secretary to the Steering Committee of the Uniform Law Section. 

Approved Recommendation 14: 

That the authority of the Steering Committee, subject to the approval 
of the Uniform Law Section, be increased to encompass substantive and 
procedural matters concerning the Uniform Law Section. 

Approved Recommendation 15: 

That the Uniform Law Section through its Steering Committee take 
steps to ensure a strong, active planning function and that the constitu
ent documents of the Conference recognize this function. 

Approved Recommendation 16: 

That the use of the broadly based working committees of individuals 
in connection with ULS projects be continued. 

Approved Recommendation 17: 

That the Steering Committee for the Criminal Law Section be estab-
lished composed of the following members: 

(a) the Chairperson of the Section who will be the presiding officer; 

(b) the Immediate Past Chairperson of the Section; 

(c) at least four delegates to the Section who shall be appointed by the 
Chairperson taking into account the regional and other interests 
represented in the Section. 

The Chairperson will be nominated by theN aminating Committee of 
the Section and will serve for one year in the office with eligibility for re-

237 



UNIFORM LAW CONFERENCE OF CANADA 

election for one additional year. The Secretary for the Section will be 
appointed by the Steering Committee from among the members of the 
Section. 

Approved Recommendation 18: 

That the authority of the CLS in the context of the Conference be 
similar to that of the ULS. 

Approved Recommendation 19: 

1. That the Drafting Section be comprised of legislative drafters who 
are appointed by the constituent jurisdictions and designated by 
them to participate in the work of the Uniform Law Section or 
Criminal Law Section; and that the executive of the Drafting Section 
consist of a Chairperson, Vice-Chairperson and Secretary who shall 
be elected by the Section. 

2. That the mandate of the Section be generally to provide advice and 
service to the other Sections in relation to drafting and with respect to 
raising constitutional questions as appropriate. 
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SCHEDULED 

UNIFORM LAW CONFERENCE OF CANADA 
STATEMENT OF RENEWAL 

A. Preamble 

WHEREAS the Uniform Law Conference of Canada was established to 
secure uniformity of legislation throughout Canada, especially for the 
purpose of facilitating commercial activity; 

AND WHEREAS is has been recognized by the Conference and others 
that the harmonizing of legal principles throughout Canada is a desir
able objective in areas of law in addition to that relating to commercial 
activity; 

AND WHEREAS recent developments such as the adoption of the 
Canadian Charter of Rights and Freedoms, Canada's entry into the 
Free Trade Agreement with the United States and Canada's more active 
participation in the work of The Hague Conference on Private Interna
tional Law and other international bodies have heightened the signifi
cance of harmonization of laws as a national objective; 

AND WHEREAS the constituent jurisdictions of the Uniform Law 
Conference being Canada, the Provinces and Territories, deem it desir
able that the Conference continue to serve them as an effective vehicle 
for facilitating and promoting harmonization of laws throughout the 
co urn try; 

AND WHEREAS the constituent jurisdictions wish to demonstrate 
their continuing commitment to the principle of harmonization of laws 
and to the Conference; 

NOW THEREFORE Canada, the Provinces and Territories, through 
their respective delegates to the Uniform Law Conference of Canada, 
accept the following Statement of Renewal. 

B. Mandate 

The mandate of the Uniform Law Conference of Canada is to facili
tate and promote the harmonization of laws throughout Canada by 
developing, at the request of the constituent jurisdictions, Uniform 
Acts, Model Acts, Statements of Legal Principles and other documents 
deemed appropriate to meet the demands that are presented to it by the 
constituent jurisdictions from time to time. 

C. Structure 

The Conference consists of the Uniform Law Section, the Criminal 
Law Section and the Drafting Section that shall serve the mandate of the 
Conference in accordance with their respective areas of expertise. 
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D. Participation 

Canada, the Provinces and Territories, being the constituent jurisdic
tions of the Conference, may appoint as many delegates as they wish to 
participate in the work of the Conference with each delegate being 
assigned to participate in one or more of the Sections. Only persons s~ 
appointed are eligible to take part in any vote of the Conference or a 
Section or to hold office in the Conference or a Section. 

E. Governance 

The activities of the Conference shall be administered by an Executive 
Commitee to be established in accordance with Procedures to be 
adopted by the Conference. The activities of a Section shall be adminis
tered by a Steering Committee or an Executive Committee to be estab
lished in accordance with Procedures to be adopted by the Conference. 
Such committees shall be vested by the Procedures with such powers and 
responsibilities, consistent with this Statement of Renewal, as are ap
propriate to enable the Conference and the Sections to carry out their 
mandates. 

F. Procedures 

The Conference may adopt such Procedures, consistent with this 
Statement of Renewal, as it considers appropriate to enable it to carry 
out its mandate. Each Section may adopt such Procedures, consistent 
with this Statement of Renewal and the Procedures and Statements of 
Policy of the Conference, as it considers appropriate to enable it to carry 
out its mandate. 

The Procedure of the Conference as of the date of the Statement of 
Renewal shall be that contained in Annex A. 

G. Statements of Policy 

The Conference may adopt such Statements of Policy, consistent with 
this Statement of Renewal, as it considers appropriate to assist the 
constituent jurisdictions in understanding how the Conference func
tions and how they may enable the Conference to pursue its mandate 
most effectively, and for such other purposes as the Conference con
siders appropriate to enable it to carry out its mandate. 

The statements of Policy as of the date of the Statement of Renewal 
shall be those contained in Annex B. 
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PROCEDURE 

PART 1. -AUTHORIZATION 

Section 1. 

This Procedure is made pursuant and subject to the Statement of 
Renewal approved by the constituent jurisdictions as of August 17, 
1990. 

PART 2. -INTERPRETATION 

Section2. 

In this Procedure, 

(a) "Conference" means the Uniform Law Conference of Can
ada; 

(b) "constituent jurisdictions" means Canada and the Prov
inces and Territories of Canada; 

(c) "Criminal Law Section" means the Criminal Law Section of 
the Conference described in Part 3; 

(d) "Drafting Section" means the Drafting Section of the Con
ference described in Part 3; 

(e) ''Executive Committee'' means the Executive Committee of 
the Conference described in subsection (1) of Section 10; 

(f) "jurisdictional representative" means a person appointed 
under Part 4; 

(g) "Uniform Law Section" means the Uniform Law Section of 
.the Conference described in Part 3. 

PART 3. -SECTIONS OF THE CONFERENCE 

Section 3. 

(1) The Uniform Law Section consists of those persons appointed 
by the constituent jurisdictions and designated by them to par
ticipate in the activities of that Section. 

(2) The Uniform Law Section shall carry out the mandate of the 
Conference in relation to matters of law that fall outside the area 
of criminal law. 
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(3) The Criminal Law Section consists of those persons appointed 
by the constituent jurisdictions and designated by them to par
ticipate in the activities of that Section. 

(4) The Criminal Law Section shall carry out the mandate of the 
Conference in relation to matters of law within the criminal law 
area. 

(5) The Drafting Section consists of legislative drafters who are 
appointed by the constituent jurisdictions and designated by 
them to participate in the activities of the Unifonh Law Section 
or the Criminal Law Section. 

Section 4. 

(1) The Uniform Law Section and the Criminal Law Section shall 
each have a Nominating Committee consisting of the following 
members: 

(a) the most immediate Past-Chairperson present at the annual 
meeting who shall act as chairperson of the committee; 

(b) the President of the Co11ference; and 

(c) at least three members of the Section selected by the chairper
son of the committee in consultation with the jurisdictional 
representatives to the Section taking into account the regional 
and other interests represented in the Section. 

(2) The chairperson of the Nominating Committee for a Section 
shall report to the Section the names of the members of the 
committee as soon as conveniently possible after the committee 
is constituted. 

Section 5. 

(1) A Nominating Committee under Section 4 shall present to the 
Section concerned its nomination to fill the position of Chair
person of the Section, provided, however, that other nomina
tions may be made from the floor. 

(2) The Chairpersons of the Uniform Law Section and the Criminal 
Law Section shall be elected for terms of two years and one year, 
respectively, and shall be eligible to be re-elected for one addi
tional year. 

(3) The Executive Director shall serve as Secretary of the Uniform 
Law Section. 
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(4) The members of the Steering Committee of the Criminal Law 
Section shall appoint a member of the Section to serve as Secre
tary of the Section. 

Section 6. 

(1) There shall be a Steering Committee of the Uniform Law Section 
consisting of the following members: 

(a) the Chairperson of the Section who shall be the presiding 
officer; 

(b) the immediate Past-Chairperson of the Section; 

(c) at least four delegates to the Section who shall be appointed 
by the Chairperson taking into account the regional and other 
interests represented in the Section; and 

(d) the Chairperson of the Drafting Section or the nominee of 
that Chairperson. 

(2) There shall be a Steering Committee of the Criminal Law Section 
consisting of the following members: 

(a) the Chairperson of the Section who shall be the presiding 
officer; 

(b) the immediate Past-Chairperson of the Section; and 

(c) at least four delegates to the Section who shall be appointed 
by the Chairperson taking into account the regional and other 
interests represented in the Section. 

Section 7. 

Each of the Steering Committees of the Uniform Law Section and the 
Criminal Law Section shall have full authority, with the approval of its 
Section, to do all such things consistent with the Statement of Renewal, 
this Procedure and the Statements of Policy of the Conference, as it may 
consider appropriate to carry out the mandate of its Section and, in 
particular, shall, 

(a) set the annual agenda of the Section; 

(b) prepare a plan of legislative proposals consistent with the 
demands of the constituent jurisdictions; 

(c) assign projects to jurisdictions; 
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(d) commission the undertaking of research in accordance with 
the Statement of Policy concerning use of the research fund; 

(e) maintain liaison with the jurisdictions and any relevant com
mittees and organizations concerning the affairs of the Sec
tion; 

(f) establish such committees, including working committees, as 
it may consider appropriate; 

(g) adopt policies and procedures governing the activities of the 
Section; 

(h) in relation to its Section, amend, where appropriate, Uniform 
Acts, Model Acts, Statements of Legal Principles or other 
documents setting forth legislative proposals to remove ambi
guities or to correct technical errors to conform to judicial 
decisions, or for other substantial reason; and 

(i) provide instructions to the jurisdictional representatives of the 
Section. 

Section 8. 

(1) The executive of the Drafting Section shall consist of the Chair
person, the Vice-Chairperson and the Secretary who shall be 
elected by the members of the Section for a term of two years and 
shall be eligible for re-election for one additional year. 

(2) The Drafting Section shall, of its own initiative or at the request 
of the other Sections, 

(a) assign drafters to working committees established by the Sec
tions; 

(b) consider matters in relation to the preparation of Uniform 
Acts, Model Acts, Statements of Legal Principles, and other 
documents by which the work of the Conference and the 
Sections is to be carried out; 

(c) raise questions concerning the constitutional aspects and 
Charter implications of proposals being considered by the 
other Sections and seek advice concerning such matters for 
the benefit of those Sections; and 

(d) undertake other projects in relation to legislative drafting as 
may be designed to advance the work of the Conference and 
the Sections. 
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PART 4- JURISDICTIONAL REPRESENTATIVES 

Section 9. 

(1) The Chairperson of each of the Uniform Law Section and the 
Criminal Law Section shall invite each constituent jurisdiction 
to nominate one of its delegates to each such Section to be 
appointed as the Section's jurisdictional representative. 

(2) On the advice of the Chairpersons the Steering Committees shall 
appoint the persons nominated under subsection (1) to be their 
Sections' jurisdictional representatives. 

(3) The jurisdictional representatives shall represent and serve the 
interests of their Sections in their jurisdictions as requested by 
the Steering Committees which service shall include, among 
other things, 

(a) organizing the jurisdictional delegations to the Sections in 
preparation for meetings of the Sections; 

(b) ensuring that the work of the Sections is brought to the 
attention of appropriate members of the Cabinet and Deputy 
Ministers; 

(c) promoting, monitoring and advancing the implementation of 
the Sections' work in the jurisdictions as may appear appro
priate to meet the needs of the jurisdictions and the mandate 
of the Conference; and 

{d) providing advice to relevant and interested bodies and indi
viduals in the jurisdictions concerning the work of the Sec
tions. 

{4) The jurisdictional representatives shall meet annually with the 
Steering Committees of their respective Sections. 

PART 5- EXECUTIVE COMMITTEE 

Section 10. 

{1) The Executive Committee of the Conference shall consist of the 
President, the Vice-President, the immediate Past-President and 
the Chairperson of each Section. 

{2) The Executive Committee shall administer the affairs of the 
Conference and for that purpose shall have all of the powers and 
duties that are not assigned by this Procedure to the Sections. 
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Section 11. 

(1) There shall be a Nominating Committee of the Conference 
consisting of 

(a) the most immediate Past-President of the Conference present 
at the annual meeting who shall act as chairperson of the 
committee; and 

(b) at least four members of the Conference selected by the 
chairperson of the committee in consultation with the juris
dictional representatives taking into account the regional and 
other interests represented in the Conference. 

(2) The chairperson of the Nominating Committee shall report to 
the Conference the names of the members of the committee as 
soon as conveniently possible after the committee is established. 

Section 12. 

(1) The Nominating Committee of the Conference shall nominate 
persons to serve as President and Vice-President, provided, how
ever, that further nominations may be made from the floor. 

(2) Only members of the Conference who are present at the annual 
meeting shall be eligible for election to the offices of President 
and Vice-President. 

(3) The President and Vice-President shall be elected at an annual 
meeting of the Conference and shall serve for a term of one year. 

PART 6 - OFFICE OF PRESIDENT 

Section 13. 

(1) The President shall be the Chairperson of the Executive Com
mittee and shall preside at meetings of the Executive Committee 
and at Plenary meetings of the Conference. 

(2) In the absence of the President at a duly convened meeting of the 
Executive Committee or the Conference the Vice-President shall 
act as chairperson of the meeting. 

(3) In the absence of the President and Vice-President at a duly 
convened meeting of the Executive Committee or the Confer
ence the members present shall elect one of themselves to act as 
chairperson of the meeting. 

{4) The President, or in the absence or inability of the President to 
act, the Vice-President shall, 
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(a) report on the work of the Conference annually to the Deputy 
Attorneys General and to such other groups or bodies as the 
Executive Committee shall direct; 

(b) maintain liaison with the Presidents or Chief Executive Offi
cers of the Canadian Bar Association, the Federation of Law 
Societies, the Canadian Legal Information Centre, the Asso
ciation of Canadian Law Deans, the Canadian Association of 
Law Teachers, the Federation of Law Reform Agencies, the 
Association of Law Foundations and such other national law 
related bodies as the Executive Committee shall direct; 

(c) represent the Conference at the annual meeting of the Na
tional Conference of Commissioners on Uniform State Laws; 

(d) convene at least one meeting of the Executive Committee 
annually other than at the time and place of the annual 
meeting of the Conference; 

(e) supervise the activities of the Executive Director; 

(f) seek contributions to any endowment fund as may be estab
lished by the Conference; 

(g) preside at joint meetings of the Sections; and 

(h) carry out such other duties within the mandate of the Execu
tive Committee as may be assigned to the President from time 
to time. 

(4) The President shall be an ex officio member of all committees of 
the Conference or a Section established by or under this Proce
dure. 

PART 7- UNEXPIRED TERMS 

Section 14. 

(1) Where the President is unable for any reason to complete a term 
, the Vice-President shall serve as President for the balance of the 

unexpired term. 

(2) Where there is no Vice-President who can serve in accordance 
with subsection (1) the Executive Committee shall designate one 
of themselves to serve as President for the balance of the unex
pired term. 
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(3) Where the Chairperson of the Uniform Law Section or the 
Criminal Law Section is unable for any reason to complete a 
term the Steering Committee of the Section shall designate one 
of themselves to serve the balance of the unexpired term. 

( 4) Where the Chairperson of the Drafting Section is unable for any 
reason to complete a term the Vice-Chairperson of the Section 
shall serve as Chairperson for the balance of the unexpired term. 

(5) Service in an office in accordance with this section shall not 
render a person ineligible for election to that office upon the 
expiration of the term in question. 

PART 8- OFFICE OF EXECUTIVE DIRECTOR 

Section 15. 

(1) The Executive Committee shall, consistent with the Confer
ence's finances, appoint an Executive Director and such other 
staff as shall be required to enable the Conference to carry out its 
mandate effectively. 

(2) The Executive Director shall serve as Secretary-Treasurer of the 
Conference and shall perform the duties normally associated 
with those offices. 

(3) In particular, the Executive Director shall, 

(a) manage the Conference's office and supervise the work of the 
staff; 

(b) assist the Executive Committee, the Section Steering Com
mittees and other committees established by or under this 
Procedure in carrying out their responsibilities; 

(c) keep minutes of meetings of the Executive Committee, ple
nary sessions of the Conference, joint sessions of the Sections 
and such other meetings as the Executive Committee shall 
direct; 

(d) handle correspondence by and with the Conference, the Exec
utive Committee and such other committees established by or 
under this Procedure as the Executive Committee shall direct; 

(e) maintain the files and records of the Conference; 

(f) manage the financial affairs of the Conference and maintain 
its financial records and reports; 
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(g) supervise the publication of the annual Proceedings of the Con
ference; and 

(h) assist the local organizers in preparing for and conducting the 
annual meeting of the Conference. 

PART 9- FINANCIAL MATTERS 

Section 16. 

The Executive Committee shall appoint annually a Budget and Fi
nance Committee that shall, 

(a) provide advice in relation to the financial aspects of the 
Conference's operation; 

(b) review and report to the Conference on the audited financial 
statements; 

(c) recommend to the Executive Committee with respect to the 
annual assessments; 

(d) prepare a budget to be presented to the Executive Committee 
concerning the activities of the Conference for the next fiscal 
year; and 

(e) perform such other duties as the Executive Committee shall 
direct. 

Section 17. 

(1) The Conference, on the recommendation of the Executive Com
mittee, shall from time to time determine and levy on each 
jurisdiction the annual assessments required to enable it to meet 
the financial obligations of carrying out its mandate. 

(2) The annual assessments may vary from one jurisdiction to an
other. 

Section 18. 

(1) The fiscal year of the Conference shall run from April 1st to 
March 31st of the following year. 

(2) At each annual meeting the Conference shall approve an operat
ing budget for that fiscal year. 

Section 19. 

The Executive Committee may establish or cause to be established 
one or more endowment funds in support of the activities of the 
Conference. 
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PART 10- ELIGIBLE PARTICIPANTS 

Section 20. 

(1) To be eligible to attend a meeting of the Conference or a Section 
a person must be, 

(a) a delegate to the Conference appointed by a constituent juris
diction; 

(b) a member of a committee attending the meeting in connection 
with the presentation of a report being made by that commit
tee; 

(c) a visitor to the Conference attending at the invitation of the 
Conference; or 

(d) a Past-President of the Conference. 

(2) The Conference or a Section may invite any person, whether a 
delegate to the Conference or not, to serve on a committee 
established by it. 

Section 21. 

(1) To be eligible to vote at any meeting of the Conference or of a 
Section a person must be a delegate to the Conference appointed 
by a constituent jurisdiction. 

(2) Each duly appointed delegate shall be entitled to cast one vote on 
any question at a meeting of the Conference or a Section to 
which the person is a delegate. 

(3) Where so requested by a delegate, voting on any question at a 
meeting of the Conference or a Section shall be by jurisdiction in 
which case each constituent jurisdiction represented at the meet
ing shall be entitled to cast three votes. 

PART 11- PROCEDURES AND POLICIES 

Section22. 

(1) The Executive Committee may adopt Procedures and State
ments of Policy concerning the Conference from time to time 
and may amend existing Procedures and Statements of Policy 
provided, however, that any such Procedure, Statement of Policy 
or amendment shall cease to have effect if it is not ratified at the 
next meeting of the Conference. 
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(2) The Steering Committee or Executive of a Section may adopt 
procedures and policies concerning the Section from time to time 
and may amend existing procedures and policies provided, how
ever, that any such procedure, policies or amendment shall cease 
to have effect if it is not ratified at the next meeting of the 
Section. 
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STATEMENTS OF POLICY 

The following Statements of Policy are made pursuant and subject to 
the Statement of Renewal approved by the constituent jurisdictions as 
of August 17, 1990, and the Procedures adopted thereunder. They are 
intended to be of assistance and guidance to the constituent jurisdic
tions, delegates, Steering Committees and the Executive Committee. 

I. JURISDICTIONAL DELEGATIONS 

It would be beneficial to the work of the Conference if the jurisdic
tional delegations were to be comprised of a variety of government 
lawyers, including legal advisors, legislative policy advisors, legislative 
drafters and public prosecutors, as well as law reformers, members of 
the private Bar, both civil and criminal, and members of the academic 
community. The Conference would welcome, as well, the attendance of 
members of the judiciary among the delegates. 

The work of the Conference would be advanced considerably by the 
attendance and active participation of the Deputy Attorneys General. 
Such participation would serve to make the Conference a more effective 
agent of the jurisdictions. 

It is recommended that the jurisdictions permit at least a core of their 
delegates to participate in the work of the Conference for a minimum 
period of three years. While it is desirable to have specialists attend on 
an occasional basis in relation to specific agenda items, there is consid
erable advantage to be derived from having a significant degree of 
continuity among the delegates. 

In choosing government lawyers, it is recommended that the jurisdic
tions consider including lawyers from departments in addition to De
partments of Justice, particularly where such lawyers have knowledge 
that relates specifically to current agenda items of the Conference. 

II. JURISDICTIONAL REPRESENTATIVES 

In choosing delegates to be nominated as jurisdictional representa
tives, it is recommended that the jurisdictions select persons who are 
likely to continue as delegates for a number of years and who are apt to 
have an interest in performing the duties of that office. The role of the 
jurisdictional representative is viewed as being key to the future success 
of the Conference. 
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III. STEERING COMMITTEES 

In selecting members for appointment to Steering Commmittees the 
Section Chairpersons should give consideration to such characteristics 
of the composition of the Sections as their jurisdictional make-up as 
well as the areas of professional expertise, including the two legal 
systems, represented. 

IV. EXTERNAL LIAISON 

Although the Conference is the only organization in Canada whose 
sole mandate is the harmonization of laws, there are other national, 
provincial and territorial bodies that share the Conference's interest in 
that matter and whose cooperation and advice would assist in the 
pursuit of the Conference's mandate. It would be in order and advisable 
for the Conference to identify such bodies and to establish and maintain 
appropriate relationships with them. 

It is recommended, in particular, that the Conference establish, if 
possible, a formal mechanism with the Committee of Deputy Attorneys 
General to facilitate the obtaining of advice from that body concerning 
the Conference's agenda of projects and to advise the Committee of the 
results of the Conference's work. It would be beneficial if the President 
of the Conference were permitted to report on a regular basis to that 
Committee and occasionally, as well, to the Attorneys General in 
meeting. 

In addition, it is recommended that the Conference explore with such 
organizations as the Canadian Bar Association, the Federation of Law 
Societies, the Law Reform Conference of Canada, the Canadian Legal 
Information Centre, the Association of Law Deans, the Canadian 
Association of Law Teachers, the Canadian Association of Law Librari
ans, provincial and territorial law associations and any other bodies 
who share the Conference's interest in the harmonization of laws, 
appropriate means by which they may make a contribution to the 
Conference's work. Any such relationships and contributions must, of 
course, be consistent with the Conference's essential character and 
status as an agent of the constituent jurisdictions. 

V.DUALITY 

In the development of legislative vehicles for promoting harmoniza
tion of laws, it is important that the Conference give due consideration 
to the bilingual character of Canada and the fact that two legal systems 
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are to be served. In the preparation in both official languages of 
Uniform Acts, Model Acts or other legislative vehicles, the different 
linguistic approaches to the drafting of such documents should be taken 
into account. 

As well, in those areas of the law where the fact of two legal systems 
having to be accommodated is important, the form of legislative vehicle 
best designed to facilitate the attainment of harmonization should be 
sought and utilized. The traditional reliance on the Uniform Act should 
be relaxed where appropriate. 

It is appropriate, as well, that the extent of the services and docu
ments provided by the Conference in English and French be expanded. 

VI. ADMINISTRATIVE SERVICES 

If the Conference is to be able to respond to the needs and demands of 
the constituent jurisdictions in a timely and efficient manner, it may be 
necessary to enhance its administrative resources. The Executive Com
mittee should study the need for an enhanced administrative capability 
and, if necessary, bring forward recommendations. 

VII. FUNDING 

Adequate funding is required to support both the administrative and 
research activities of the Conference. It is anticipated that the adminis
trative activities will continue to be funded by the annual assessments 
that are paid by the constituent jurisdictions. The setting of the annual 
assessments should be based on budgets created with the benefit of the 
information gathered in connection with the study of administrative 
services. Proposed increases in the annual assessments should be 
planned and approved with sufficient notice to the jurisdictions to 
permit them to be included in their budget processes. 

The Conference's only source of research funds to date has been the 
federal Department of Justice. That has been adequate to date since 
little of the Conference's research has been done on a contract basis. 
Most of the research has been provided by the jurisdictions, including 
the law reform agencies. In addition to that very valuable input, it may 
be found that more frequent use of commissioned research will be 
required in the future to enable the Conference to respond in a more 
timely manner to the needs and demands of the jurisdictions. It is 
recommended that the Executive Committee identify other potential 
sources of research funds, such as the Law Foundations, and develop a 
policy in relation to the pursuit and utilization of such funding. 
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One of the major advantages of an enhanced and stable source of 
research funding would be the ability on the part of the Sections to 
engage in longer term planning regarding the projects to be undertaken. 
Although all projects should be undertaken in response to demon
strated interest on the part of the jurisdictions, not all of those interests 
and requests require that a result be produced within a year or less. The 
agendas may well include matters for which longer-term solutions may 
be entirely adequate. The freedom that an enhanced and certain re
search fund would give to the Sections to plan and control their agendas 
could be very beneficial to all parties concerned. 

VIII. TERMS OF REFERENCE OF 
RESEARCH FUND (CANADA) 

The Research Fund was established by a grant from the Government 
of Canada in the amount of $25,000.00 with an annual commitment of 
$25,000.00, to a maximum of $75,000.00, with a further commitment 
of an amount not exceeding $25,000.00 annually to maintain the fund at 
$75,000.00. The fund and the annual grant are an outright grant to the 
Conference with the accumulated interest being the property of the 
Conference and applied to the General Account. 

The purpose of the fund is to provide for research projects, as 
approved by the Executive Committee, with no other approvals re
quired. 

The foiiowing are the only guidelines applicable to the payment of 
monies from the fund: 

1. all research projects must be approved by the Executive Committee 
either on the recommendation of a chairperson of one of the 
Sections of the Conference or on the initiative of the Executive 
Committee; 

2. a project may be approved by the Executive Committee involving 
research in any area of law including research with respect to an 
existing or proposed Uniform Act, Model Act, Statement of Legal 
Principles or other appropriate document; 

3. that contracts for research work should be between the Conference 
and a researcher, to be prepared by the Executive Director and 
approved by the President, in close consultation with the jurisdic
tion or committee involved, and signed on behalf of the Confer
ence by either the President or the Vice-President; 

4. the Executive Committee may approve the payment of administra-
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tive expenses directly associated with a research project including 
travel, accommodation and meals all at the most economical rates, 
according to the per diem of the Government of Canada, supplies, 
secretarial expenses, and other expenses in relation to the project in 
order to ensure completion of the project, unless the Executive 
Committee has approved expenses at another rate; 

5. the responsibility for supervising the research work, under the 
direction of the Steering Committee, is placed with the jurisdiction 
or committee that has the project in hand; 

6. the President and Executive Director shall pay money out of the 
research fund upon being satisfied that the requests for money are 
in respect of an approved project and are at a rate authorized by 
these terms of reference; 

7. it is an appropriate use of the research fund to pay for the printing 
of any product generated by a Section including the appendices to 
the Proceedings of the Conference and the production of pamphlet 
copies of Uniform or Model Acts, Statements of Legal Principles 
or other approved documents; 

8. the Executive Committee may require the chairpersons of the 
Sections to submit a budget of research each year. 

These terms of reference represent all terms of reference of the 
Research Fund and all previous terms of reference are repealed. 

IX. WORKING COMMITTEES 

Even if the Statement of Policy in relation to the composition of 
jurisdictional delegations is fully implemented, it will not be conven
ient, possible or necessary to include in those delegations all of the areas 
of expertise that may be relevant to a particular agenda item. In recogni
tion of that fact, it is recommended that the Steering Committees in 
establishing working committees on specific projects invite participa
tion by whatever persons and organizations are deemed to possess the 
requisite experience and expertise. Such organizations include, for ex
ample, the Canadian Bar Association, The Federation of Law Societies, 
the Federation-of Law Reform Agencies, the Association of Law Deans, 
The Canadian Association of Law Teachers, The Canadian Association 
of Law Librarians and the Canadian Legal Information Centre. The 
invitation to participate in the work of the working committees may be a 
very effective means of pursuing the policy of external liaison recom
mended in Statement of Policy IV. 
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X. PARTICIPATION BY CANADA 

Canada has been an active participant in all three Sections of the 
Conference since they became established. Since criminal law falls 
within the authority of federal jurisdiction, Canada's interest and in
volvement in the activities of the Criminal Law Section has been obvi
ous and essential. Canada's participation in the work of the Uniform 
Law Section has, perhaps, been downplayed somewhat because the 
subject-matter of that Section's agenda is largely within the authority of 
the provinces and territories: It should be recognized, however, that the 
needs which are presented to the Uniform Law Section are sometimes in 
areas where there is a shared interest, such as environmental and per
sonal property security law. As well, the need for harmonization is 
sometimes driven by factors or activities in which Canada is a key 
player. Those include the Canadian Charter of Rights and Freedoms, 
the Free Trade Agreement with the United States and the International 
Conventions to which Canada becomes a party. 

It is to be anticipated that, in the future, more of the Conference's 
civil side activity will be generated by proposals originating with Can
ada and approved by the provinces and territories for reference to the 
Uniform Law Section. It is to be anticipated, as well, that the participa
tion of the Canadian delegates in the work of that Section and its 
working committees will be heightened. That is to be encouraged since 
the objective of the Conference is national in scope and should, there
fore, reflect a viable partnership among the constituent jurisdictions. 

XI. LIAISON COMMITTEE 

The Joint Committee for Cooperation Between the Uniform Law 
Conference of Canada and the National Conference of Commissioners 
on Uniform State Laws exists to promote the harmonization of laws 
between the United States and Canada. That is seen as important to 
facilitate the international flow of goods, services, funds and people 
between the two countries. Althou~h this area of activity has not 
received much attention by the Conference to date it is anticipated that it 
will become increasingly important. Accordingly, it is recommended 
that the Liaison Committee be requested to encourage the development 
of an active agenda and that the Conference seek resources to support 
such an initiative. 
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(voir page 49) 

CONFERENCE SUR L'UNIFORMISATION 
DES WIS AU CANADA 

PLAN DE RENOUVELLEMENT APPROUVE 

Adopte par la 
Conference sur l'uniformisation 

des lois au Canada 
lors de sa reunion de 1990 

tenue a Saint John au 
Nouveau-Brunswick 

PRESENTATION 

En 1989, un rapport intitule «Renouvellement du consensus sur 
!'harmonisation des lois au Canada» etait prepose par la Direction de la 
Conference sur l'uniformisation des lois au Canada et distribue aux 
administrations lors de la reunion annue11e de la Conference a Yel
lowkn~fe. Les administrations de meme que d'autres personnes et or
ganismes interesses furent invites a etudier le rapport et a transmettre a 
la Direction leurs evaluations et leurs recommandations. 

La Direction a re9u des commentaires et les a etudies durant l'hiver. 
Au printemps de 1990 le rapport fut revise et distribue aux administra
tions comme document de travail. Il devait etre discute et faire l'objet 
d'un debat lors de la reunion annuelle a Saint John. Lors de la reunion, 
des modifications furent proposees dont plusieurs furent adoptees. Le 
rapport fut done adopte avec ces modifications. 

Le rapport qui suit sous le titre «Conference sur l'uniformisation des 
lois au Canada - plan de renouvellement approuve» est dans son 
ensemble le rapport presente pour fins de discussion a Saint John. Il fut 
toutefois partiellement reecrit en tenant compte des modifications 
adoptees lors de cette reunion a Saint John. 
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CONFERENCE SUR L'UNIFORMISATION 
DES WIS AU CANADA 

PLAN DE RENOUVELLEMENT APPROUVE 

En octobre 1989, des exemplaires du rapport intitule «Renouvelle
ment du consensus sur !'harmonisation des lois au Canada» ont ete 
envoyes a chaque administration, aux anciens presidents de la Con
ference ainsi qu'a d'autres organismes et particuliers interesses. Les 
destinataires ont ete invites a etudier le rapport et a y repondre. 

Ala mi-mars, nous avions re<;u vingt reponses, y compris celles de la 
plupart des administrations. 

Nous avons ete satisfaits des reponses obtenues; en effet, les repon
dants acclament !'initiative que constitue le rapport. Bien que les repon
dants ne s'entendent pas sur la nature et la portee des «lacunes» de la 
Conference, ils conviennent, en general, du caractere judicieux et op
portun de la decision d'entreprendre l'etude. En outre, la presentation 
et le contenu du rapport font l'objet d'un consensus general. 

Les reponses Te9ues nous ont beaucoup eclaires a plusieurs points de 
vue. Ces reponses nous ont appris, notamment, que la Conference est 
per<_;ue differemment, selon les repondants, a certains egards, y compris 
son mandat, son statut et sa methodologie. II semble que le rapport 
n'ait pas precise suffisamment !'intention de la Direction quant a 
certaines questions. II convient done de preciser davantage ces ques
tions de fa90n a delimiter la portee des debats qui auront lieu a Saint 
John cette annee. 

II y aurait surtout lieu de clarifier et d'elaborer davantage la nature 
des relations entre la Conference et les administrations constituantes. Si 
l'on s'en tient aux reponses re9ues, certains repondants ont eu !'impres
sion que le rapport proposait que la Conference modifie de fa<;on 
fondamentale ses relations, en delaissant les administrations et en 
creant des relations etroites avec des organismes tels la Commission de 
reforme du droit et I' Association du Barreau canadien. Tel n'est pas le 
cas. 

Bien que la Conference ait ete creee par suite d'une initiative de 
1' Association du Barreau canadien, elle a ete creee par les administra
tions pour servir leurs interets communs. La Conference n'est done pas 
seulement l'oeuvre des administrations, elle est aussi leur agent. Elle 
est, et se doit de demeurer, leur fidele serviteur, leur mecanisme mis en 
place en vue d'atteindre l'objectif national que represente }'harmonisa
tion des lois. 

En fait, le rapport ne propose pas de moyens qui permettraient a la 
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Conference de delaisser les administrations au profit de d'autres or
ganismes et de la faire acceder a un statut independant; au contraire, il 
tente de determiner les moyens qui permettraient a la Conference de 
fournir aux administrations des services plus efficaces. Voila l'objectif 
principal du rapport et, en fait, le but de plusieurs recommandations. 
Nous tentons de determiner les moyens qui permettront ala Conference 
de mieux accomplir sa mission de fac;on que les administrations recon
naissent son potentiel et qu'elles recourent plus souvent a ses services. 
Voila le cadre dans lequel s'inserent les recommandations que contient 
le rapport ainsi que celui dans lequel nous entendons presenter et exa
miner les reponses rec;ues. 

Le role de la Conference en ce qui a trait a la reforme du droit est une 
autre question importante qui a suscite des reactions tres variees. Le 
rapport declare: «La reforme du droit a l'echelle nationale est l'un des 
objectifs de la Conference sur Puniformisation des lois». Certains repon
dants ont cru que la Conference cherchait a devenir un organisme na
tional oeuvrant dans Ie domaine de Ia reforme du droit en concurrence 
avec d'autres organismes specialises en la matiere dans les differentes 
regions du pays. Etant donne que tel n'est pas notre but, i1 convient de 
preciser le sens de cette declaration. Le message que voulait transmettre Ia 
Conference en faisant cette declaration est explique dans Ies passages 
suivants tires d'une lettre que le president de la Conference a fait parvenir 
au sous-ministre de Ia Justice du Canada le 13 decembre 1989: 

«Les liens qui unissent les objectifs que s'est fixe Ia Con
ference, soit Ia reforme du droit et I' harmonisation des lois, 
semblent susciter des inquietudes chez certains. Ces inquie
tudes proviennent de ce que ces objectifs sont vus comme 
contraires plutot que complementaires. Il ne fait aucun 
doute que l'uniformisation, ou preferablement, !'harmoni
sation des lois est l'objectif principal de Ia Conference et 
doit continuer de l'etre. Nous tentons en fait de trouver Ies 
moyens qui nous permettraient d'atteindre notre objectif 
principal de fac;on plus efficace. 

Dans le document de travail, no us avons defini l'uniformisa
tion comme une reforme du droit a l'echelle nationale de 
fac;on a la distinguer de Ia reforme du droit qui se fait a 
l'interieur de chaque administration et dans laquelle les 
organismes de reforme du droit jouent un role prepon
derant. Nous l'avons definie ainsi parce qu'en vue d'har
moniser les lois des administrations, il faut convaincre les 
administrations de modifier leurs lois et, s'il y a lieu, d'a
dopter les principes que la Conference estime appropries. 
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En fait, ni }'harmonisation des lois ni la reforme du droit 
devant mener a cette harmonisation ne sont des fins en soi. 
l.Jobjectif final est la concretisation des avantages, au plan 
national, que !'harmonisation peut offrir. Ces avantages 
eventuels se feraient sentir dans des domaines nombreux et 
diversifies, dont l'economie, les finances, le commerce, la 
politique, la culture et les programmes sodaux.» (Traduc
tion) 

Un autre point a preciser concerne les propositions, dans le rapport, 
qui visent a ameliorer la capacite de la Conference d'effecteur de la 
recherche juridique grace a !'affectation de ressources humaines et 
financieres additionnelles. La Conferencen'entend passe fixer et suivre 
un programme de recherche de fa<;on a concurrencer les organismes 
responsables de }'orientation legislative et de la reforme du droit qui 
oeuvrent au pays ni entreprendre des projets de recherche qui ne susci
tent aucun interet ou qui ne repondent a aucun besoin. En realite, la 
Conference veut se donner la possibilite de repondre de fa<;on plus 
opportune aux projets d'harmonisation que lui demandent d'entre
prendre les administrations. Si celles-ci ou leurs organismes de reforme 
du droit sont en mesure d'offrir les ressources requises aux fins de la 
recherchepour donner suite a de telles demandes, la Conference tirera 
avantage de ce qui lui est offert. Mais il s'est avere, par le passe, que les 
ressources benevoles ne sont pas toujours disponibles pour Ia Con
ference en priorite. En pareilles circonstances, la Conference se trouve 
dans l'impossibilite de s'acquitter de sa mission de fa<;on satisfaisante 
parce qu'elle ne dispose pas des fonds necessaires en matiere de 
recherche. 

lei comme ailleurs, le rapport fait etat de la volonte de la Conference 
de servir efficacement les administrations constituantes. La possibilite 
d'ameliorer la capacite de recherche n'est pas non plus une fin en soi, 
mais pourrait s' averer tres utile pour permettre ala Conference d' attein
dre son objectif. 

Nous ne saurians passer outre, dans ces remarques d'ordre general, a 
certains autres aspects qui ont suscite l'unanimite chez les administra
tions. D'abord, les choix des sujets a l'ordre du jour de la Conference 
doivent refleter les programmes actuels des gouvernements des adminis
trations. Pour ce faire, il faut etablir des rapports etroits avec les 
procureurs generaux adjoints, rapports qui seraient facilites par leur 
presence ala Conference. 

De plus, tousles repondants ont mis un autre facteur-cle en evidence 
qu'ils ont appele «mise en marche», «vente», ou «lobbying». II s'agit de 
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la necessite de promouvoir les travaux de la Conference. II faudrait 
mieux rendre compte aux sous-ministres de ce qu'il advient des sujets 
qu'ils auraient eux-memes portes a l'ordre du jour. Enfin ils convien
nent de !'importance, pour Ia Conference, de produire de fa9on soute
nue des documents de grande qualite. 

Toute compte fait, ces trois facteurs forment le fondement sur lequel 
la Conference doit reposer. Seulement si nous faisons en sorte que ces 
trois facteurs caracterisent la Conference, nous atteindrons, et ce, a bon 
nombre d'egards, notre objectif qui est de renouveler la volonte d'har
moniser le~ lois au Canada. 

Passons main tenant aux recommandations contenues dans le rapport 
et a !'analyse des reponses re9ues. Les recommandations approuvees 
sont reproduites a la fin de ce document. 

Recommandation 1 originale 

1. La Conference devrait adopter une constitution et des 
reglements administratifs ecrits portant sur toutes les 
questions interessant la Conference. 

2. L~ Direction devrait envisager de recommander !'adop
tion d'une loi uniforme qui aurait pour effet de mettre a 
jour les premiers textes de loi concernant la nomination 
des commissaires. 

On s'entend generalement sur le besoin d'officialiser la structure de la 
Conference. Outre les raisons invoquees dans le rapport a l'appui de 
I' adoption d'une constitution et de reglements adrninistratifs ecrits, en 
vue notamment d'etablir une structure et un fondement solides de la 
Conference, de tels documents ecrits ont l'avantage de rendre laCon
ference plus visible. Toutefois, certains repondants craignent que la 
Conference, du fait de ces documents ecrits, s'enlise dans des debats 
sans fin en ce qui concerne !'interpretation ou la modification de ceux
ci. Afin de fixer par ecrit Ia structure de la Conference, tout en apaisant 
ces craintes, il a ete convenu que !'adoption d'une Declaration de 
renouvellement, de regles de procedure et de lignes directrices ecrites 
pouvait repondre a ce besoin. 

Certains repondants ont manifeste leur appui en ce qui a trait a la 
seconde partie de la recommandation. Mais en raison de la vive opposi
tion qu'elle a suscitee chez deux repondants, nous avons cru bon de la 
reformuler. En prevoyant la nomination au moyen d'une loi, nous 
visons d' abord et avant tout a augmenter Ia visibilite de la Conference et 
a confirmer les liens entre les gouvernrnents et la Conference. N~an
moins, !'adoption d'une loi de nomination aux Etats-Unis est loin 
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d'avoir ete un succes retentissant. Seuls douze Etats ont adopte la loi. 
Pour certaines administrations au Canada, les restrictions qu'impose 
une loi de nomination peuvent etre inacceptables.ll semble done qu'en 
vue d'atteindre notre objectif, qui est d'augmenter la visibilite de la 
Conference et de confirmer la participation du gouvernement a la 
nomination des delegues, il serait sans doute preferable d'elaborer un 
enonce de la politique ou des lignes directrices qui traduiraient le point 
de vue de la Conference relativement ala nomination des delegues. Par 
consequent, nous entendons modifier cette recommandation de fa<;on a 
proposer que la Direction envisage de recommander }'adoption de 
lignes directrices concernant la nomination des commissaires. 

La recommandation approuvee a Saint John est la suivante: 

Recommandation 1 approuwfe 

La Conference devrait adopter une declaration de re
nouvellement, des regles de procedure ecrites et un enonce 
de lapolitique dans les domaines ou, si c'etaitfait, il resulte
rait un~ structure et une base bienfondees pour les activites 
de Ia Conference. 

Recommandation 2 originale 

La Conference devrait chercher a creer unimportant fonds 
de recherche en vue de financer des travaux de recherche qui 
seraient effectuees tant par des employes que des personnes 
embauchees a contrat. 

Comme il a ete mentionne plus tot, l'un des principaux facteurs dont 
depend le succes de la Conference est la production soutenue de docu
ment de qualite. La necessite de repondre rapidement aux besoins 
signales par les gouvernements que sert la Conference est etroitement 
reliee ace facteur. Cette recommandation vise ces deux objectifs. 

Bien que les repondants conviennent taus que la production oppor
tune et soutenue de documents de qualite soit une necessite, certains 
doutent de la necessite d'une vraie structure pour la recherche parce que 
le role principal de la Conference est }'harmonisation des lois et non la 
reforme de droit. Nous estimons avoit deja cerne ce point a savoir que Ia 
pr.incipale methode visant a assurer une demarche uniforme dans un 
domaine particulier du droit passe par la reforme concertee du droit, 
qui, a I' occasion, necessite des fonds de recherche. 

Par ailleurs, les repondants sont preoccupes du fait que l'acces au 
fonds de recherche devrait etre limite aux domaines du droit non seule
ment signales par les gouvernements a titre de sujets a l'ordre du jour, 
mais qui sont !'objet d'un accord important sur le fond. Nous 
souscrivons entierement, comme il a ete mentionne plus haut, a I' idee 
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que l'ordre du jour de la Conference ne reprenne que les ordres du jour 
plus vastes des administrations. Toutefois, nous sommes aussi d'avis 
que les decisions de principes concernant les lois uniformes proposees et 
les dispositions de fond que ces dernH~res contiennent doivent reposer 
sur une solide recherche de qualite. Comme il est recommande dans le 
rapport, la creation de groupes de travail semble convenir le mieux pour 
fournir ce fondement ala recherche. 

D'une certain fa~on, en veillant ace que les sujets a 1' ordre du jour de 
la Conference rec;:oivent I' appui sans reserve de plusieurs gouverne
ments, nous visons a la fois la recherche de qualite soutenue et la 
production opportune de documents. En outre, nous augmentons ainsi 
les probabilites selon lesquelles, projet apres projet, des ressources 
seront de fait allouees a la recherche, tous en nous assurant que le 
groupe d'etude terminera ses travaux a temps. 

De toute evidence, il s'agit la d'un point de vue legitime qui a ete 
appuye depuis les debuts de la Conference. Neanmoins, depuis sa 
creation, il est aussi arrive que la Conference ait entrepris des projets 
qui recevaient l'appui de plusieurs gouvernements remplissant ainsi le 
critere minimal et qu'elle ait ete dans l'impossibilite de produire des 
documents de qualite dans les delais impartis. Le defaut de produire les 
resultats escomptes depend souvent de la taille des gouvernements qui 
participent au pro jet et de la disponibilite des ressources humaines qui y 
sont affectees et constitue un argument pour les personnes qui ne 
croient pas que la Conference est ou puisse etre un organisme efficace. 
lJexistence d'un fonds de recherche n'empeche pas les projets d'etre 
entrepris selon ce qu' on vient de dire, a savoir le premier mode de 
financement mentionne, qu'aucun fonds de recherche de la Conference 
n'est requis si les ad~inistrations concernees peuvent en prevoir les 
depenses dans leur budget. En fait, ce fonds assurerait que les projets 
que les administrations proposent ala Conference ne resteraient pas en 
plan plusieurs annees en raison du manque de ressources. En outre, les 
retards excessifs qu' accuse 1' achevement des pro jets minent I a confiance 
dans la Conference et decouragent les gouvernements de faire appel a 
ses services. La Conference ne souhaite pas avoir une telle reputation. 

Plusieurs repondants ont fait valoir les compressions budgetaires 
auxquelles les gouvernements font face actuellement. Nous sommes 
conscients de ce fait et admettons que la creation d'un fonds de re
cherche est un projet a long terme qui exige un examen minutieux. Nous 
nous attendrions a ce que les contributions au fonds viennent surtout 
des gouvernements, mais nous ne nous opposerions pas aux dons prives 
pourvu que ces dons ne soient pas offerts par des organismes ou des 
particuliers qui laisseraient planer un doute quant a l'integrite de la 
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Conference et donneraient !'impression qu'elle a ete detournee de son 
but premier, c'est~a-dire !'instrument ou l'agent des gouvernements. 
Toutefois, certains bailleurs de fonds, meme parmi les anciens commis
saires et les membres actuels de la Conference, ont dit vouloir appuyer la 
creation d'un tel fonds. Outre les gouvernements, il peut y avoir d'au
tres bailleurs de fonds qui contribueraient au fonds de recherche sans 
pour autant qu'il soit porte atteinte aux relations entre la Conference et 
les gouvernements. 

Lors des discussions a Saint John, on a mentionne que la recomman
dation etait trap precise et limitative en ce qui concerne la demande d'un 
fonds de recherche. II fut done decide de biffer les mots «qui seraient 
effectues tant par des employes que des personnes embauchees a con
trat». La recommandation approuvee est done la suivante. 

Recommandation 2 approuvee 

La Conference devrait chercher a creer un important fonds 
de recherche en vue de financer des travaux de recherches 
juridiques. 

Recommandation 3 originate 

La Conference devrait elaborer et mettre oeuvre un pro
gramme d'activites visant a faire mieux conna'itre et 
comprendre la nature et !'importance de ses travaux. 

A l'unanimite, on convient qu'il est essentiel, pour assurer le succes 
futur de la Conference, de renforcer la collaboration avec les adminis
trations et, en particulier, avec les ministres et les sous-ministres de la 
Justice. En effet, une collaboration plus etroite contribuerait a alimen
ter le programme de la Conference et pourrait contribuer a en publiciser 
les projets. 11 a ete propose que la Conference participe aux travaux des 
procureurs generaux adjoints au moins a tousles deux ans. 11 a aussi ete 
propose que le president suggere de s'addresser aux procureurs gene
raux. 

La discussion qui a eu lieu a Saint John a insiste sur !'importance des 
travaux de la Conference portant sur 1' elaboration de mesures du niveau 
d'interet et de volonte politique des administrations quant aux pro jets 
de lois uniformes. Ainsi non seulement la p~rtinence des travaux de la 
Conference serait assuree, mais aussi la nature et !'importance des 
travaux de la Conference seraient mieux connues et comprises par les 
administrations participantes. Ainsi la recommandation provenant de 
Saint John se lit comme suit: 
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Recommandation 3 approuwfe 

(1) Pour etablir sa pertinence, Ia Conference devrait 

(a) elaborer des criteres et des reg!es de procedures ser
vant a mesurer le degre d'interet des administrations 
aux sujets partes au projet d'ordre du jour et adop
tant comme politique d'entreprendre des projets }us
qu 'a un certain point prioritaire pour les 
administrations; 

(b) eta borer et mettre en oeuvre des politiques, des regles 
de procedure et des activites visant a porter les tra
vaux de Ia Conference a /'attention des administra
tions interessees a ces travaux et a leur mise en 
oeuvre; et 

(c) etablir un programme visant a suivre, a evaluer eta 
juger son efficacite. 

Les parties mentionnees a l'alinea b) dew"Ctient inclure, entre 
autres, les procureurs generaux au les ministres responsables 
des programmes tegislatifs et leurs sous-ministres, les res
ponsables des ministeres des gouvernements specialement 
vises par les travaux de Ia Conference. Elles devraient egale
ment comprendre les groupes d'interet tels que le Barreau, Ia 
magistrature et le monde universitaire. 

(2) La Conference devrait elaborer et mettre oeuvre un pro
gramme d'activites visant a faire mieux connaftre et 
comprendre Ia nature et !'importance de ses travaux. 

Recommandation 4 originale 

1. On devrait encourager chaque administration a faire en 
sorte que participent aux travaux de 1a Conference des 
conseillers en matiere de politiques, des redacteurs 1e
gis1atifs, 1es organismes de reformer du droit ainsi que 
des praticiens du secteurs prive et des universitaires; cha
que comm~ssaire devrait etre nomme pour un mandat 
d'au mains trois ans. 

2. La Direction devrait rester en contact avec des organismes 
te1s 1 'ABC, 1' Association des doyens des facultes de droit, 
1' Association canadienne des professeurs de droit, 1a Fe
deration des professions juri diques du Canada, 1e Conseil 
canadien de 1a documentation juridique (CCDJ) et 1' As
sociation des bibliotheques de droit en vue de deter-
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miner les moyens susceptibles de permettre a ces organi
sations de participer au processus d 'harmonisation des 
lois sans pour autant porter atteinte a 1' autonomie de la 
Conference sur Puniformistion des lois. 

La premiere partie de cette recommandation a suscite des preoccupa
tions chez certains repondants en ce sens qu'ils l'ont interpretee comme 
si le rapport proposait de modifier le pouvoir des administrations de 
nommer leurs delegues. Telle n'est pas !'intention du rapport. Nous 
tentons d'encourager les administrations a servir ~eurs propres interets 
en leur prodiguant nos conseils quanta la composition de la Conference 
que no us estimons la plus efficace pour effectuer ses travaux. Quant aux 
mandats de trois ans, il a ete suggere que cette recommandation tienne 
compte dti fait qu'une personne nommee pour un projet particulier 
puisse ne pas etre nommee pour un mandat de trois ans. En fait, nous 
recommandons qu'un noyau central de participants de chaque adminis
tration puisse etre nomme pour un mandat de trois ans de fa90n a 
assurer la continuite de la Conference. 

La seconde partie de cette recommandation a souleve la question 
suivante: l'ojbectif vise etait-il de modifier le statut actuel de Ia Con
ference en celui d'organisme hors d'un certain contrOle gouvernemen
tal. Il importe de reiterer que cette recommandation ne visait pas un tel 
objectif; en fait, nous explorons simplement les moyens qui permet
traient aux travaux de la Conference, en sa qualite de serviteur des 
gouvernements, d'obtenir une reconnaissance et un appui accrus de la 
part des autres organismes interesses. La «participation» que ~et de 
!'avant cette recommandation ne vise que la presence ala Conference 
d'un commissaire nomme par une administration, qui serait, par ail
leurs, membre de l'un de ces organismes. II s'impose de lever cette 
ambigu'ite. 

La recommandation 4 approuvee si lit comme suit: 

Recommandation 4 approuvee 

1. La Direction devrait preparer un enonce de Ia politique 
concernant Ia composition des delegations. Les adminis
trations devraient etre encouragees par un tel enonce a 
nommer un groupe de delegues a Ia Conference pour des 
mandats de trois ans. 

2. La Direction devrait demeurer en communication avec 
des organismes tels !'Association du Barreau canadien, 
!'Association des doyens desfacultes de droit, /'Associa
tion canadienne des professeurs de droit, Ia Federation 
des professions juridiques du Canada, le Conseil cana
dien d'information juridique (CCDJ) et !'Association 
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des bibliothlkaires de droit en vue de determiner les may
ens de travailler ensemble pour faire progresser leur in
teret mutuel dans !'harmonisation des lois sans porter 
atteinte a l'autonomie de Ia Conference sur l'uniformisa
tion des lois. 

Recommandation 5 originale 

1. Chaque section devrait compter un comite directeur 
formed 'un president et de representants regionaux, selon 
ce qui serait juge opportun. De plus amples details sur la 
composition proposee des comites directeurs sont fournis 
plus loin. 

2. La Direction de la Conference devrait etre formee des 
personnes suivantes: 

(a) l'ancien president; 

(b) le president de la Direction, qui serait un ancien presi
dent de section, serait elu pour un mandat d'un an et 
pourrait etre reelu dans certains cas; 

(c) les presidents de sections, qui resteraient en fonction 
pendant la dun~e de leur mandat individuel. La Direc
tion serait desservie par le secretaire administratif de 
la Conference. 

Lors des discussions a Saint John, il fut convenu que le role des 
presidents de sections serait elargi au sein de la Conference. Ainsi le 
president serait releve de plusieurs de ses taches les plus onereuses. II fut 
reconnu que }'experience d'une personne a titre de president de section 
serait un atout pour un president, mais ne devrait pas etre un pre-requis 
pour acceder ace poste. II fut aussi convenu que le fait d'ajouter un 
poste de vice-president permettrait a quelqu'un d'acquerir I' experience 
et d'assurer une continuite. Done la recommandation approuvee a 
Saint John se lit comme suit: 

Recommandation 5 approuvee 

1. Les Sections du droit criminel et sur I 'uniformisation des 
lois devraient compter chacun un co mite directeur forme 
d'un president et de representants regionaux et autres 
ayant un interet dans Ia section. De plus amples details 
sur Ia composition proposee des comites directeurs sont 
fournis plus loin. 

2. La Direction de la Conference devrait etre composee des 
personnes suivantes: 
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(a) le president sortant; 

(b) le president et president de Ia Direction sera it elu pour 
un mandat d'un an; 

(c) le vice-president; et 

(d) les presidents des sections pour Ia duree de leur man
dat particulier; 

et, Ia Direction sera it desservie par le secreta ire administratif 
de hi Conference. 

3. Le co mite de mise en candidature de Ia Direction sera it 
compose du plus recent ancien president present qui agit 
comme president du comite et d'au mains quatre autres 
membres choisis par le president du co mite apres consul
tation aupres des representants des administrations afin 
qui so it assure Ia representation des interets regionaux et 
autres. La composition du co mite de mise en candidature 
doit etre indiquee a Ia Conference. 

Recommandation 6 originale 

Des demarches devraient etre entreprises afin que laCon
ference sur l'uniformisation des lois et la Conference cana
dienne des organismes de reformes du droit collaborent a 
!'harmonisation des lois provinciales. 

Deux administrations doutent de l'utilite d'officialiser les liens qui 
unissent les deux conferences etant donne que la Conference sur la 
Retorme du droit semble de toute fa<;on jouer un role important dans les 
travaux de la Conference sur l'uniformisation des lois. Certaines ad
ministrations critiquent l'emploi du mot «participation» et auraient 
prefere le mot «collaboration». 

La Conference sur la Reforme du droit a repondu qu'elle etait 
generalement d'accord avec le rapport et ses buts. Toutefois, elle ex
prime des reserves quant au role de la Conference sur l'uniformisation 
des lois en matiere de reforme du droit. On s'est tout de meme entendu 
sur le fait que les deux organismes devraient travailler ensemble dans le 
but d'harmoniser les lois lorsque c'estjuge approprie. La recommanda
tion approuvee se lit comme suit: 

Recommandation 6 approuvee 

Des demarches devraient etre entreprises afin que Ia Con
ference sur l'uniformisation des lois et Ia Conference sur Ia 
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Rejorme du droit travaillent ensemble a !'harmonisation des 
lois. 

Recommandation 7 originate 

Des mesures devraient etre prises pour accro1tre la quantite 
de services et de documents offerts ala fois en fran~ais et en 
anglais pour insister davantage sur la redaction simultanee 
de pro jets de loi dans les deux langues. 

L'un des repondants a presse la Conference d' etendre le bilinguisme a 
tous ses services et ses documents. Si la Conference jouissait d'un 
bureau et d'un personnel permanent, illui serait beaucoup plus facile de 
donner suit a cette demande. Par ailleurs, un autre repondant a insiste 
pour que la redaction bilingue tienne compte des exigences linguistiques 
pro pres a chacune des deux langues. 

Recommandation 7 approuvee 

Des mesures devraient etre prises pour accroftre Ia quantite 
de services et de documents offerts a lajois enjran9ais et en 
anglais et pour insister davantage sur !a redaction simulta
nee de projets de loi dans les deux langues tout en tenant 
compte des particularites linguistiques de chaque langue. 

Recommandation 8 originale 

Devrait etre forme un comite charge d'etudier la necessite 
d'un bureau permanent qui compterait sur les services a 
temps plein d'un directeur de !'administration et de la re
cherche, ainsi que du personnel de soutien m!cessaire et, si 
cela est juge necessaire, de recommander les moyens de 
donner suite a cette decision. 

La seule observation faite relativement a cette recommandation indi
quait qu'il etait premature d'amorcer une telle etude avant d'avoir 
donne un regain de vie ala Conference. 

Recommandation 8 approuvee 

La Direction devrait etudier le besoin de developper davan
tage son administration et, si necessaire, devrait soumettre 
des recommandations. 

Recommandation 9 originate 

Nous recommandons que la Conference etablisse un budget 
realiste, tenant compte des services qu'elle est en mesure 
d'offrir, et qu'elle cherche les moyens d'obtenir les fonds 
necessaires a cette fin. 
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On a admis, ala recommandation 2, qu'il fallait tenir compte de la 
question des compressions budgetaires. Toute augmentation substan
tielle devra etre justifiee. 

Recommandation 9 approuvee 

La Conference devrait etablir un budget realiste en tenant 
compte des services a rendre pour remp/ir son mandat et des 
fonds qui pourraient vraisemblablement etre disponibles a 
cettefin. 

Recommandation 10 originate 

1. Chaque section devrait appliquer, en vue de 1' election de 
son president, un processus electoral comportant les ele
ments suivants: un comite des candidatures, une disposi
tion prevoyant des mises en candidature emanant des 
membres de la section reunis et, enfin, une election. 

2. Le comite des candidatures de chaque section devrait etre 
regi par les regles suivantes: 

(a) il devrait etre forme de cinq commissaires dont l'un 
serait le president de la Conference; 

(b) les quatre autres membres du comite des candidatures 
devraient etre d'anciens presidents de la section, le 
plus recent president agissant comme president du 
comite des candidatures; 

(c) s'il n'a a pas assez d'anciens presidents pour consti
tuer le comite des candidatures, le president du comite 
doit en informer la section et nommer des commis
saires supplementaires pour remplir les postes vacants 
au comite des candidatures; de plus, une disposition 
devrait autoriser la tenue d'une election informelle a 
l'egard de ces postes; 

(d) les commissaires nommes au comite des candidatures 
devraient avoir ete commissaires au cours des quatre 
annees precedentes. 

Un repondant doute qu'un tel processus electoral puisse etre appli
que, tandis qu'un autre se soucie du fait que seules les personnes 
connues des presidents de section pourraient devenir dirigeai1ts. La 
Direction est d'avis qu'il y a lieu de modifier cette recommandation de 
fa<;on a ce que les membres habiles a sieger au comite de mise en 
candidature soient en majorite, et non en totalite, commissaires depuis 
trois ans, et non quatre. 

272 



APPENDICEH 

Bien que la partie 1 de cette recommandtion ait ete approuvee a Saint 
John, on pensait fortement que la partie 2 accorderait le controle de la 
section a quelques personnes seulement. 11 etait done souhaitble qu'un 
mecanisme prevoyant une participation plus grande au processus de 
mise en candidature en consultant les representants des administra
tions. La recommandation 10 approuvee se lit comme suit: 

Recommandation 10 approuvee 

1. Les Sections du droit criminel et sur /'uniformisation des 
lois devraient dispos(Jr, en vue de !'election de leur presi
dent, d'un processus electoral comportant les elements 
suivants: un co mite de mise en candidature, une disposi
tion prevoyant des mises en candidature emanant des 
membres de Ia section reunis et, enjin, une election. 

2. Le comite de mise en candidature d'une section devrait 
etre constitue com me suit: 

(a) le plus recent ancien president present qui devrait agir 
com me president du co mite; 

(b) le president de Ia Conference; et 

(c) au moins trois autres membres de Ia section choisis 
par le president du co mite apres consultation aupres 
des representants des administrations, indiques a la 
section. 

Recommandation 11 originale 

Les votes devraient pouvoir continuer a etre pris par ad· 
ministration, en appliquant toutefois la regie selon laquelle 
chaque administration dispose d'au plus trois voix sans 
egard au nombre de ses delegues presents. 

Cette re9ommandation n'a souleve aucune objection des repondants 
ni des delegues a Saint John. 

Recommandation 11 approuvee 

Les votes par administration devraient etre maintenus, en 
appliquant toutejois Ia regle seton laquelle chaque adminis
tration disposed' au plus trois voix sans egard au nombre de 
ses detegues presents. 

Recommandation 12 originale 

1. Les representants des diverses administrations a la SDC 
et a la SDU devraient etre nommes par leurs comites 
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directeurs respectifs parmi les delegues de !'administra
tion visee, sur recommandation des autorites respons
ables de leur administration et de concert avec celles-ci. 
Leurs fonctions sont prevues aux regles regissant la sec
tion visee. 

2. Les representants des diverses administrations devraient 
renconter, a }'occasion de la reunion generale annuelle, 
les membres du comite directeur auquel ils sont rattaches. 

Certains repondants s'inquietent de ce que la Conference ait le 
pouvoir de nommer les representants des administrateurs, ou s'y oppo
sent carrement, et ce, meme si ce sont les administrations qui, a toutes 
fins utiles, nomment leurs representants. II fa1-1t se rappeler qu'avant de 
devenir delegue a la Conference, une personne doit d'abord y etre 
nommee par une administration; ce n'est que parmi ce groupe que les 
representants des administrations seront choisis en consultation avec le 
gouvernement. Nous crayons que les nominations par la Conference 
aideront a la poursuite des travaux de celle-ci. De toute evidence, la 
decision de la Conference a cet egard doit tenir compte de l'autorite des 
administrations en la matiere. 

La recommandation presentee a ete approuvee a Saint John et se lit 
commesuit: 

Recommandation 12 approuw!e 

I. Les presidents de Ia Section du droit criminel et de Ia 
Section sur l'uniformisation des lois devraient inviter les 
administrations participantes a proposer un membre de 
chaque delegation a chaque section en vue de sa nomina
tion a titre de representant de /'administration a Ia sec
tion. Lorsqu 'il refoit cet avis du president d'une section, 
le co mite directeur nomme cette personne proposee par 
une administration a titre de representant de cette ad
ministration. Les fonctions de ce representant seront 
celles etablies aux Regles de procedure de Ia Conference. 

2. Les representants des administrations devraient rencon
trer tors de Ia reunion annuel/e /es membres du comite 
directeur au que/ i/s sont rattaches. 

Recommandation 13 originate 

Le comite directeur de la Section sur l'uniformisation des 
lois devrait etre forme des personnes suivantes: 

(a) le president de la section qui agirait comme president 
d'assemblee; 
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(b) !'ancien president de la section; 

(c) le president de la Conference; 

(d) au plus trois membres de la Section sur l'uniformis
tion des lois nommes par le president de la Section sur 
l'uniformisation des lois de maniere a assurer larepre
sentation des regions et dont l'un devrait etre un 
membre du Barreau exen;ant dans le secteur prive; 

(e) un representant de la Conference canadienne des or
ganismes de reforme du droit qui serait nomme par 
cet organisme et qui serait egalement delegue a la 
Conference sur l'uniformisation des lois; 

(f) le president de la SRL. 

Le president serait nomme par la comite des candidatures 
de la section et resterait en poste pendant toute la duree de 
son mandat, c'est-a-dire deux ans, et il pourrait etre reelu. 
Le secretaire administratif agirait comme secretaire du com
ite directeur. 

Certains repondants ont fait observer que le comite directeur, com
pose tel que recommande, n'incluait aucun delegue des gouvernements 
et ont suggere que cette lacune soit comblee. Ils ont aussi suggere que Ies 
representants des organismes de reforme du droit et des praticiens du 
secteur prive soient nommes, a l'instar des autres membres, par voie de 
mise en candidature, meme si aussi leur presence au comite directeur 
n' etait pas necessairement assuree. La Direction souscrit a cette sugges
tion et estime que l'on repondrait aux preoccupations soulevees si les 
membres etaient choisis parmi des personnes qui representent des in
terets regionaux et autres. 

On s'attend ace que bon nombre de membres du comite directeur, au 
nombre de huit possiblement, ne sont pas trop nombreux compte tenu 
qu'ils doivent tous se rencontrer pendant l'annee. Etant donne que le 
president de la section peut assurer la liaison avec le president de la 
Conference, on soutient que sa presence n' est pas essentielle. Afin de 
reconna1tre le rOle du president de la Conference a toutes les activites 
celle-ci, il y aurait peut-etre lieu de prevoir que celui-ci est membre 
d'office de tousles comites de la Conference. Quoi qu'il en soit, dans le 
cas du comite directeur, la question ne se pose que lorsque le president 
de la Conference n' est pas le president sortant de la section. 

Un delegue a propose une resolution a Saint John prevoyant que le 
comite directeur au complet serait elu. Cette resolution fut defaite. 
Toutefois il fut entendu a Saint John que les mots «au plus trois» 
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seraient rem places par «au moins quatre» afin d'assurer une representa
tion regionale entiere. La recommandation redigee a Saint John dans ce 
but et comportant la modification se lit comme suit: 

Recommandation 13 approuvee 

Le comite directeur de Ia Section sur l'unijormistion des 
lois devrait etreforme des personnes suivantes: 

(a) le president de Ia section qui agirait com me president; 

(b) le president sort ant de Ia section; 

(c) au moins trois membres membres de Ia section 
nommes par le president de Ia section de maniere a 
assurer Ia representation des interets regionnaux et 
aut res; 

(d) le president de Ia Section de Ia redaction legislative ou 
lapersonne qu'il designe. 

Le president sera it nomme par le co mite de mise en candi
dature de Ia section et resterait en paste pendant deux ans, et 
il pourrait etre reelu pour une autre annee. Le secretaire 
administratif agirait comme secretaire du comite directeur 
de Ia Section sur l'uniformisation des lois. 

Recommandation 14 originate 

Les pouvoirs du comite directeur devraient etre accrus afin 
qu'il puisse examiner les questions de fond et de procedure 
touchant la Section sur l'uniformisation des lois. 

Cette recommandation n'a souleve aucune objection particuliere. 
Toutefois, la Direction estime que l'exercice du pouvoir du comite 
directeur devrait etre assujetti a !'approbation de la Section sur l'unifor
misation des lois. Le point de vue du comite directeur d'etablir l'ordre 
du jour a ete maintenu et elargi a Saint John dans le but de faciliter les 
travaux de la section. Toutefois cette recommandtion a ete approuvee 
telle que presentee. 

Recommandation 14 approuvee 

Les pouvoirs du co mite directeur, so us reserve de l' approba
tion de Ia Section sur l'uniformisation des lois, devraient 
etre accrus ajin qu 'if puisse examiner les questions de fond et 
de procedure touchant Ia Section sur l'uniformisation des 
lois. 
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Recommandation 15 originate 

La SDU, par l'entremise du comite directeur, devrait pre·ndre 
des mesures afin de jouer un role important et actif en 
matiere de planification et ce role devrait etre prevu dans les 
documents constitutifs de la Conference. 

Cette recommandation n' a souleve aucune opposition. Un repondant 
a toutefois souligne - et nous en convenons - qu'il importe que les 
projets et les priorites etablis grace a cette planification refletent les 
besoins des administrations. Elle fut aussi acceptes a Saint John. 

Recommandation 15 approuvee 

La Section sur l'uniformisation des lois, par l'entremise du 
co mite directeur, devrait prendre des mesures afin de jouer 
un role important et actif en matiere de planification et ce 
role devrait etre prevu dans les documents constitutifs de Ia 
Conference. 

Recommandation 16 originale 

1. Le recours a des comites assurant une participation elar
gie devrait se poursuivre. 

2. Outre les experts dont les services peuvent etre requis par 
un comite de travail, le comite directeur devrait envisager 
de demander a 1' Association du Barreau canadien de 
nommer deux representants a chaque comite de travail. 

II est entendu que le recours .a des comites de travail assurant une 
participation elargie devrait se poursuivre dans le but de faire progresser 
les travaux de recherche de la Section sur l'uniformisation des lois 
lorsque c' est opportun. 

11 est generalement entendu que !'Association du Barreau canadien 
en raison de son mandat qui comprend !'harmonisation des lois et aussi 
en raison de I' expertise de ses membres constitue un organisme qui do it 
etre invite a participer aux groupes de travail de Ia section. On semblait 
croire que la mention speciale de 1' Association du Barreau canadien 
pour indiquer que d' autres organismes tels que 1' Association des pro
fesseurs de droit, des doyens des facultes de droit et des organismes de 
reforme en droit ne devraient pas etre invites a Poccasion de participer. 
II fut done convenu que Ia recommandation devrait etre reformulee en 
termes gemeraux en ce qui concerne les sources d'expertise en souhaitant 
que 1' Association du Barreau canadien et les autres organismes perti
nents fassent !'objet d'invitation a participer aux travaux de la Con
ference sans frais pour cette derniere. 
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Recommandation 16 approuvee 

Le recours a des comites de travail assurant une participa
tion elargie relativement aux projets de Ia Section sur l'uni
jormisation des lois devrait se poursuivre. 

Recommandation 17 originate 

Devrait etre constitue, pour la SDC, un comite directeur 
forme des membres suivants: 

(a) le president de la section, qui agirait comme president 
d'assemblee; 

(b) I' ancien president de la section; 

(c) le president de la Conference ainsi que le president de 
la Direction; 

(d) au plus quatre membres de la Section sur l'uniformis
tion des lois nommes par le president afin d'assurer la 
representation des regions, dont l'un serait un avocat 
de la defense delegue par une administration. 

Le president serait nomme par le comite des candidatures 
de la section et resterait en poste pendant toute la duree de 
son mandat, c'est-a-dire deux ans, et il pourrait etre reelu. 

Tout comme ce fut le cas pour la recommandation 13, le Co mite a ete 
taxe d'etre trop large au debut. Les commentaires relatifs ala recom
mandation 13 s'appliquent a cette recommandation. Done i1 fut decide 
de prevoir «au moins quatre membres ... »pour assurer une representa
tion des interets regionaux et autres. Aussi ce comite sera semblable a 
celui de la Section sur l'uniformisation des lois. 

Par ailleurs, on a aussi suggere que cette recommandation soi.t modi
fiee de facon a ce que les procureurs de la. Couronne et de Ia defence 
puissent etre representes. La Direction souscrit a cette suggestion. En
core une fois, en reformulant cette recommandation de facon a assurer 
la representation des interets regionaux et autres, nous pouvons repon
dre a cette preoccupation. 

A Saint John, la Section du droit criminel, par vote, a decide de 
changer le mandat du president de la section de celui de deux ans avec 
possibilite de reelection en celui d'un an avec possibilite de reelection. 
La recommandation ainsi modifiee fut adoptee par la Conference. 

Recommandtion 17 approuvee 

Devrait etre constitue, pour Ia Section du droit criminel, un comite 
directeur forme des membres suivants: ' 
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(a) le president de Ia section, qui agirait com me president; 

(b) le president sortant de Ia section; 

(c) au moins quatre detegues de Ia section nommes par le president 
ajin de tenir compte de Ia representation des interets regionaux et 
aut res representes a Ia section. 

Le president sera it nom me parle co mite de mise en candidature de Ia 
section et resterait en poste pendant un an et il pourrait etre reelu pour 
une autre annee. Le secretaire de Ia section sera it nomme par le co mite 
directeur a meme les membres de fa Section. 

Recommandation 18 originate 

La SDC devrait disposer, au sein de la Conference, d'un 
pouvoir similaire a celui de la Section sur l'uniformisation 
des lois. 

Regie generale, les repondants souscrivent a cette recommandation. 
Toutefois, le fontionnement de la Section du droit criminel suscite 
certaines questions et preoccupations. Par exemple, l'absence de regles 
de procedure officielles nuit a la qualite des deliberations de la section. 
Une administration a mentionne que le role de la Section du droit 
criminel est de se pencher sur les problemes pratiques que souleve 
I' application du Code criminel et que les questions d'orientation d'im
portance considerable qui interessent les gouvernements constituants 
devraient etre abordees dans un forum federal-provincial-territorial 
plus approprie. D'une certaine fa<;on, cette observation concerne Ia 
mission de la section et ne touche pas les modifications proposees par le 
rapport. Toutefois, les mesures recommandees dans le rapport en vue 
d' officialiser la procedure de la section peuvent eventuellement aller au 
devant de la question de l'opportunite des points a l'ordre du jour. 
Aucune modification ne fut apportee a cette recommandation a Saint 
John. 

Recommandation 18 approvee 

La Section du droit criminel devrait disposer, ausein de Ia 
Conference, d'un pouvoir simi/a ire a celui de Ia Section sur 
l'unijormisation des lois. 

LA SECTION DE LA REDACTION LEGISLATIVE 

Lors de sa reunion annuelle de 1988, la Section de la redaction 
legislative a cree un comite en vue d'etudier les buts de la section et de 
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faire des recommandations quant a son avenir. C' est pourquoi le Rap
port passait sous silence la Section de la redaction legislative. La Direc
tion apprit au debut de 1990 que ce comite recommanderait que la 
Section cesse d'exister et que les Iegistes etablissent un organisme inde
pendant de la Conference qui poursuivrait les aspects ayant un interet et 
une preoccupation communs aux legistes, lesquels aspects ne sont pas 
pertinents aux travaux de la Conference. 

Etant consciente du fait que la Conference continuera d'avoir besoin 
des legistes a son service, la Direction a recommande que la Section de la 
redaction legislatique soit restructuree et que son mandat soit limite aux 
questions directement pertinentes aux travaux de la Conference a savoir 
la redaction de lois uniformes ou modeles et la possibilite de soulever 
des questions d'ordre constitutionnelles. II n'est pas question que ceci 
empeche les legistes d'etablir un organisme independant afin de pour
suivre d'autres objectifs. 

II est done souhaite que la Section de la redaction legislative devrait 
etre composee uniquement des delegues des autres sections et qu'elle 
tiendrait une reunion lors de la reunion annuelle de la Conference. Une 
recommandation a cet effet a ete approuvee a Saint John et se lit com me 
suit: 

Recommandation 19 approuvee 

1. La section de Ia redaction legislative devrait etre com
posee de tegistes nommes par les administrations par
ticipants et designes par ces dernieres pour participer 
aux travaux de Ia Section du droit criminel ou de Ia 
Section sur I 'uniformisation des lois: Ia Direction de Ia 
section serait constituee d'un president, d'un vice
president et d'un secretaire qui devraient etre elus par 
Ia section. 

2. Le mandat de Ia section devrait constituer generale
ment a journir des avis et des services aux autres 
sections quant a Ia redaction et a sou/ever des ques
tions d'ordre constitutionne/lorsque c'est opportun. 

Observations additionnelles des repondants et de Ia direction 

Les reponses au rapport contenaient par ailleurs les observations et 
les suggestions qui suivent: 

(a) IJharmonisation des lois peut ajouter un complement a l'unifor
misation que vise la Conference, et ce, pour plusieurs raisons, 
notamment parce qu'elle tient compte de la difference entre les 
deux systemes de droit: la common law et le droit civil. Vhar-
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monisation elargit les horizons de la Section sur l'uniformistion 
des lois. 

(b) Le gouvernement federal devrait participer plus activement aux 
travaux de la Section sur l'uniformisation des lois dans les do
maines qui interessent a la fois le federal, les provinces et les 
territoires, notamment la faillite, les suretes mobilieres et l'en
vironnement. 

(c) Les administrations moins riches qui affectent moins de re
ssources a la recherche juridique et a la reforme du droit ont 
davantage a gagner en donnant plus de vigueur ala Conference et 
devraient, pour cette raison, etre encouragees ale faire. 

(d) Si, en raison de !'organisation que necessitent les differentes 
sections, la direction de la Conference devenait trop encom
brante, il faudrait envisager la possibilite de reorganiser les sec
tions en organismes autonomes distincts. 

(e) En vue de promouvoir l'objectif de mieux faire conna1tre et 
comprendre la nature et !'importance des travaux de la Con
ference, il y aurait lieu de remettre en vigueur la politique voulant 
qu'une disposition d'interpretation soit incorporee dans les lois 
uniformes. Cette disposition pourrait etre redigee comme suit: 
«La presente loi est interpret<!!e de fac;on a n~aliser son objectif 
general qui est d'uniformiser les lois des provinces qui l'ont 
adoptee.» Les administrations qui adopteraient des lois uni
formes seraient encouragees a mentionner dans leurs lois qu' elles 
se sont inspirees de lois recommandees par la Conference sur 
l'uniformisation des lois au Canada. 

(f) Les sections devraient avoir le pouvoir d'adopter des resolutions 
qui ne touchent pas les autres sections sans devoir en rendre 
compte en reunion pleniere. Les membres des sections devraient 
etre investis du pouvoir d'approuver et d'adopter des proposi
tions au moment oil leur president les convoque de fac;on que les 
resultats escomptes puissent etre atteints plus rapidement. 

(g) Les sections devraient etre encouragees a se reunir en seances 
conjointes. A Saint John, les suggestions et remarques men
donnees aux clauses d) et e) n'ont re9u aucun appui. Le reste fut 
accepte et est contenu sous forme de recoinmandations supple
mentaires a la fin de ce document. 

Demarche· 

Les recommandations remanh~es et modifiees en fonction des obser
vations formulees par les repondants figurent a l'annexe A. I:annexe B 
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contient la Declaration de renouvellement ainsi que deux appendices, a 
savoir les Regles de procedure de Ia Conference et I'Enonce de la 
politique de la Conference. 

La Conference sur l'uniformisation des lois au Canada 
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Recommandation 1 approuvee 

La Conference devrait adopter une declaration de renouvellement, 
des regles de procedure ecrites et un enonce de la politique dans les 
domaines ou, si c'etait fait, il resulterait une structure et une base bien 
fondees pour les activites de la Conference. 

Recommandati9n 2 approuvee 

La Conference devrait chercher a creer un important fonds de re
cherche en vue de financer des travaux de recherches juridiques. 

Recommandation 3 approuvee 

(1) Pour etablir sa pertinence, la Conference devrait 

(a) elaborer des criteres et des regles de procedures servant a mesurer 
le degre d'interet des administrations aux sujets portes au pro jet 
d'ordre du jour et adoptant comme politique d'entreprendre des 
projets ayant atteint un degre important de priorite pour les 
administrations; 

(b) elaborer et mettre en oeuvre des politiques, des regles de proce
dure et des activites visant a porter les travaux de la Conference a 
!'attention des administrations interessees aces eta leur mise en 
oeuvre; et 

(c) etablir un programme visant a suivre, a evaluer et juger son 
efficacite. 

Les parties mentionnees a l'alinea b) devraient inclure, entre autres, 
les procureurs generaux ou les ministres responsables des programmes 
legislatifs et leurs sous-ministres, les responsables des ministeres des 
gouvernements specialement vises par les travaux de la Conference. 
Elles devraient egalement comprendre les groupes d'interet tels que le 
Barreau, I a magistrature et le monde universitaire. 

(2) La Conference devrait elaborer et mettre oeuvre un programme 
d'activites visant a faire mieux conna.ltre et comprendre la nature et 
}'importance de ses travaux. 

Recommandation 4 approuvee 

1. La Direction devrait preparer un enonce de la politique concernant la 
composition des delegations. Les administrations devraient etre en
courragees par un tel enonce a nommer un groupe de deh~gues a la 
Conference pour des mandats de trois ans. 
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2. La Direction devrait de meurer en communication avec des or
ganismes tels 1' Association du Barreau canadien, 1' Association des 
doyens des facultes de droit, 1' Association canadienne des profes
seurs de droit, la Federation des professions juri diques du Canada, le 
Conseil canadien d'information juridique (CCDJ) et 1' Association 
des bibliothecaires de droit en vue de determiner les moyens de 
travailler ensemble pour faire progresser leur interet mutuel dans 
}'harmonisation des lois sans porter atteinte a l'autonomie de la 
Conference sur l'uniformisation des lois. 

Recommandation 5 approuvee 

1. Les Sections du droit criminel et sur l'uniformisation des lois 
devraient compter un comite directeur forme d'un president et de 
representants regionaux et autres ayant un interet dans la section. De 
plus amples details sur la composition proposee des comites direc
teurs sont fournis plus loin. 

2. La Direction de la Conference devrait etre formee des personnes 
suivantes: 

(a) le president sortant; 

(b) le president et president de la Direction serait elu pour un mandat 
d'un an; 

(c) le vice-president; et 

(d) les presidents des sections pour la duree de leur mandat particu
lier. 

et la Direction serait desservie par le secretaire administratif de la 
Conference. 

3. Le comite de mise en candidature de la Direction serait compose de 
plus recent ancien president present qui agit comme president du 
comite et d'au moins quatre autres membres choisis par le president 
du comite apres consultation aupres des representants des adminis
trations afin qui soit assure le representation des interets regionaux et 
autres. La composition du comite de mise en candidature doit etre 
indiquee ala Conference. 

Recommandation 6 approuvee 

Des demarches devraient etre entreprises afin que la Conference sur 
l'informisation des lois et la Conference sur la Reforme du droit travail
lent ensemble a !'harmonisation des lois. 
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Recommandation 7 approuvee 

Des mesures devraient etre prises pour accroltre la quantite de ser
vices et de documents offerts ala fois en fran9ais et en anglais et pour 
insister davantage sur la redaction simultanee de projets de loi dans les 
deux langues tout en tenant compte des particularites linguistiques de 
chaque langue. 

Recommandation 8 approuvee 

La Direction devrait etudier le besoin de developper davantage son 
administration et si necessaire devrait soumettre des recommandations. 

Recommandation 9 approuvee 

La Conference devrait etablir un budget realiste en tenant compte des 
services a rendre pour remplir son mandat et des fonds qui pourraient 
vraisemblablement etre disponibles a cette fin. 

Recommandation 10 approuvee 

1. Les Sections du droit criminel et sur l'uniformisation des lois 
devraient disposer, en vue de 1' election de son president, d 'un proces
sus electoral comportant les eU~ments suivants: un comite de mise en 
candidature, une disposition prevoyant des mises en candidature 
emanant des meJ;Ilbres de la section reunis et, enfin, une election. 

2. Le comite de mise en candidature d'une section devrait etre constitue 
comme suit: 

(a) I' ancien president le plus recent present qui devrait agir comme 
president du comite; 

(b) le president de la Conference; et 

(c) au mains trois autres membres de la section choisis par le presi
dent du comite apres consultation aupres des representants des 
administrations, indiques ala section. 

Recommandation 11 approuvee 

Les votes par administration devraient etre maintenus, en appliquant 
toutefois la regie selon laquelle chaque administration dispose d'au plus 
trois voix sans egard au nombre de ses delegues presents. 

Recommandation 12 approuvee 

1. Les presidents de la Section du droit criminel et de la Section sur 
l'uniformisation des lois devraient inviter les administrations partici
pantes a proposer un membre de chaque delegation a chaque section 
en vue de sa nomination a titre de representant de I' administration a 
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la section. Lorsqu'il re9oit cet avis du president d'une section, le 
comite directeur nomme cette personne proposee par une administra
tion a titre de representant de ]'administration. Les fonctions de ce 
representant seront celles etablies aux Regles de procedure de la 
Conference. 

2. Les representants des administrations devraient rencontrer lors de la 
reunion annuelle les membres du comite directeur auquel ils sont 
rattaches. 

Recommandation 13 approuvee 

Le comite directeur de la Section sur l'uniformisatiort des lois devrait 
etre forme des personnes suivantes: 

(a) le president de la section qui agirait comme president; 

(b) le plus recent ancien president de la section; 

(c) au moins trois membres de la section sur l'uniformisation des lois 
nommes par le president de la section de maniere a assurer la 
representation desinterets n§gionaux et autres; 

(d) un representant de la Conference canadienne des organismes de 
reforme du droit qui serait nomme par cet organisme et qui serait 
egalement delegue ala Conference sur l'uniformisation; 

(e) le president de la section de la redaction legislative ou la personne 
qu'il designe. 

Le president serait nomme par le comite de mise en candidature de la 
section et resterait en poste pendant deux ans, et il pourrait etre reelu 
pour une autre annee. Le secretaire administratif agirait comme secre
taire du comite directeur de la section sur l'uniformistion des lois. 

Recommandation 14 approuvee 

Les pouvoirs du comite directeur, sous reserve de !'approbation de la 
Section sur l'uniformistion des lois, devraient etre accrus afin qu'il 
puisse examiner les questions de fond et de procedure touchant la 
Section sur l'uniformisation des lois. 

Recommandation 15 approuvee 

La Section sur l'uniformisation des lois, par l'entremise du comite 
directeur, devrait prendre des mesures afin de jouer un role important et 
actif en matiere de planification et ce role devrait etre prevu dans les 
documents constitutifs de la Conference. 
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Recommandation 16 approuwie 

Le recours a des comites de travail assurant une participation elargie 
relativement aux projets de la Section sur l'uniformisation des lois 
devrait se poursuivre. 

Recommandation 17 approuvee 

Devrait etre constitue, pour la Section du droit criminel, un comite 
directeur forme des membres suivants: 

(a) le president de la section, qui agirait comme president; 

(b) le president sortant de la section; 

(c) au moins quatre delegues de Ia section nommes par le president 
afin de tenir compte de la presentation des interets regionaux et 
autres representes a Ia section. 

Le president serait nomme par le comite de mise en candidature de la 
section et resterait en poste pendant un an et il pourrait etre reelu pour 
une autre annee. Le secretaire de Ia section serait nomme par Ie comite 
directeur a meme les membres de la section. 

Recommandation 18 approuvee 

La Section du droit criminel devrait disposer, au sein de la Con
ference, d'un pouvoir similaire a celui de la section sur l'uniformisation 
des lois. 

Recommandation 19 approuvee 

1. La Section de la redaction legislative devrait etre composee de legistes 
nommes par les administrations participantes et designes par ces 
dernieres pour participer aux travaux de la Section de droit criminel 
ou de la Section sur l'uniformisation des lois: la Direction de la 
section serait constituee d'un president, d'un vice-president et d'un 
secretaire qui devraient etre elus par la section. 

2. Le mandat de la section devrait constituer generalement a fournir des 
avis et des services aux autres sections quanta la redaction eta soul ever 
des questions d'ordre constitutionnellorsque c'est opportun. 
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CONFERENCE SUR L'INFORMISATION DES LOIS AU CANADA 
DECLARATION DE RENOUVELLEMENT 

A. Preambule 

ATTENDU QUE la Conference sur l'uniformisation des lois a ete creee 
pour assurer l'uniformite des lois a l'echelle du pays, en vue, notam
ment, de faciliter les activites de commerce; 

ATTENDU QUE la Conference et d'autres reconnaissent que !'har
monisation des principes juridiques a l'echelle du pays est un objectif 
souhaitable dans les domaines du droit autres que celui touchant les 
activites de commerce; 

ATTENDU QUE des faits nouveaux tels que }'adoption de la Charte 
canadienne des droits et libertes, la. conclusion de 1' Accord de libre
echange entre le Canada et les Etats-Unis, la participation accrue du 
Canada aux travaux de la Conference de la Haye sur le droit interna
tional prive ainsi que d' autres organismes internationaux mettent en 
evidence !'importance de l'objectif d'harmoniser les lois a l'echelle du 
pays; 

ATTENDU QUE les administrations constituantes de la Conference 
sur l'unformisation des lois, soit le Canada, les provinces et les terri
toires, estiment souhaitable que la Conference continue de les servir en 
faisant office de mecanisme efficace visant a faciliter et a promouvoir 
!'harmonisation des lois a l'echelle du pays; 

ATTENDU QUE que les administrations constituantes souhajtent 
montrer leur engagement soutenu au principe de !'harmonisation des 
lois et a la Conference; 

PAR CONSEQUENT, le Canada, les provinces et les territoires, par 
l'intermediaire de leurs delegues respectifs ala Conference sur l'unifor
misation des lois au Canada, conviennent de la Declaration de re
nouvellement qui suit. 

B. Mission 

La mission de la Conference sur l'uniformisation des lois consiste a 
faciliter eta promouvoir !'harmonisation des lois a l'echelle du Canada 
au moyen de !'elaboration, ala demande des administrations consti
tuantes, de lois uniformes, de lois rnodeles, d'enonces des principes 
juridiques et autres documents juges necessaires pour repondre aux 
demandes qui lui sont presentees par les administrations constitu.antes. 
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C. Structure 

La Conference se compose de la Section sur l'uniformisation des lois 
uniforme, de Ia Section du droit criminel et de la Section de la redaction 
legislative, lesquelles remplissent la mission de la Conference selon leur 
specialite respective. 

D. Participation 

Les administrations constituantes de la Conference, soit le Canada, 
les provinces et les territoires, peuvent designer autant de delegues 
qu'elles le souhaitent pour participer aux travaux d'au moins une 
section. Seules les personnes ainsi designees auront droit de vote lors des 
scrutins tenus par Ia Conference ou les sections ou accecter a un postea 
la Conference pu aux sections. 

E. Direction 

Les activites de Ia Conference sont gerees par la Direction, qui est 
constituee conformement aux Regles de procedure adoptees par la 
Conference. Les activites de chaque section sont gen~es par leur Direc
tion ou comite directeur respectifs, qui sont constitues conformement 
aux Regles de procedure adoptees par la Conference. Aux termes des 
Regles de procedure, ces comites sont investis, en conformite avec la 
presente Declaration de renouvellement, des attributions necessaires 
pour permettre a la Conference et aux sections de mener a bien leur 
mission. 

F. Regles de procedure 

La Conference peut, en conformite avec cette Declaration de re
nouvellement, adopter les regles de procedure qu'elle estime necessaires 
pour remplir sa mission. Chaque section peut, en conformite avec cette 
Declaration de renouvellement, avec les Regles de procedure et avec 
l'Enonce de la politique de la Conference, adopter les regles de proce
dure qu'elle estime necessaires pour remplir sa mission. 

Les Regles de procedure de la Conference visees a cette Declaration 
de renouvellement sont enoncees a l'appendice A. 

G. En once de Ia poJitique 

La Conference peut, en conformite avec cette Declaration de re
nouvellement, adopter 1' en once de la politique qu' elle estime necessaire 
pour aider les administrations constituantes a comprendre le fonc
tionnement de Ia Conference et le role qu'elles pourraient assumer pour 
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lui permettre de remplir sa mission le plus efficacement possible ainsi 
que pour toute autre fin que la Conference estime necessaire pour 
remplir sa mission. 

IJEnonce de la politique vise ala presente Declaration de renouvelle
ment figure a l'appendice B. 
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REGLESDEPROCEDURE 

PARTIE 1. - AUTORISATION 

Article 1. 

Les presentes Regles de procedure sont elaborees conformement a la 
Declaration de renouvellement approuvee par les administrations con
stituantes le 17 aout 1990. 

PARTIE 2. -DEFINITIONS 

Article 2. 

Les definitions qui suivent s'appliquent aces Regles de procedure: 

(a) «administrations constituantes» Le Canada, les provinces et 
les territoires. 

(b) «Conference» La Conference sur l'uniformisation des lois 
duCanada. 

(c) «Direction» La Direction de la Conference visee au para
graphe 10(1). 

(d) «Representant d'une administration>> La personne designee 
aux termes de la partie 4. 

(e) «Section de la redaction legislative» La Section de la redac
tion h~gislative visee a la partie 3. 

(f) «Section du droit criminel» La Section du droit criminel de la 
Conference visee a la partie 3. 

(g) «Section sur l'uniformisation des lois» La Section sur l'uni
formisation des loi de la Conference visee a la partie 3. 

PARTIE 3. -SECTIONS DE LA CONFERENCE 

Article3. 

(1) La Section sur l'uniformisation des lois se compose des per
sonnes nommees par les administrations constituantes et de
signees par elles pour participer aux travaux de la section. 

(2) La Section sur l'uniformisation des lois remplit la mission de la 
Conference relativement aux questions qui ne relevent pas du 
droit criminel. 
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(3) La Section du droit criminel se compose des personnes nom
mees par les administrations constituantes et designees par elles 
pour participer aux travaux de la section. 

(4) La Section du droit criminel remplit la mission de la Conference 
relativement aux questions qui relevent du droit criminel. 

(5) La Section de la redaction legislative se compose de redacteurs 
h~gislatifs nommes par les administrations constituantes et de
signes par elles pour participer aux travaux de Ia Section sur 
l'uniformisation des lois ou de la Section du droit criminel. 

Article 4. 

(1) La Section sur l'uniformisation des lois et la Section du droit 
criminel ont chacune leur comite de mise en candidature, qui se 
compose: 

(a) de }'ancien president le plus recent present a la reunion 
annuelle qui preside le comite; 

(b) du president de la Conference; et 

(c) d'au mains trois membres de la section choisis par le presi
dent du comite apres consultation aupres des representants 
des administrations au pres de la section en tenant compte des 
interets regionaux et autres representes au sein de la section. 

(2) Le president du comite de mise en candidature doit informer hi 
section des noms des membres du comite des que possible apres 
I a formation du comite. 

Article 5. 

(1) Le comite de mise en candidature vise a Particle 4 presente ala 
section interessee la liste des candidats qu' elle propose pour 
occuper le paste de president de la section. Cette liste peut etre 
augmentee par des candidatures proposees par les membres de 
la section presents. 

(2) Les presidents des Sections du droit criminel et sur l'uniformi
sation des lois sont elus pour des mandats d'un an et de deux ans 
respectivement et sont reeligibles pour une peri ode d'un an. 

(3) Le secretaire administratif remplit les fonctions de secretaire de 
la Section sur l'uniformisation des lois. 

(4) Le comite directeur de la section du droit criminel nomme un 
membre de la section pour remplir les fonctions de secretaire de 
la section. 
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Article 6. 

(1) Le co mite directeur de la Section sur I 'uniformisation des lois se 
compose: 

(a) du president de la section, qui preside le comite; 

(b) du president sortant de la section; 

(c) d'au moins quatre delegues a la section, nommes par le 
president de la section de fa<;on a assurer la representation 
des interets regionaux et autres au sein de Ia section. 

(d) du president de la Section de la redaction legislative ou de 
son representant. 

(2) Le comite directeur de la Section du droit criminel se compose: 

(a) du president de la section, qui preside le comite; 

(b) du president sortant de la section; 

(c) d'au mains quatre delegues a la section, nommes par le 
president de la section, de facon a assurer la representation 
des interets regionaux et autres au sein de la section. 

Article 7. 

Les comites directeurs respectifs de la Section sur l'uniformisation 
des lois et de la Section du droit criminel ont pleine competence, sous 
reserve de I' approbation de leur 'section, pour entreprendre, en confer
mite avec la Declaration de renouvellement, avec ces Regles de proce
dure et avec l'Enonce de la politique de la Conference, toutes les 
activites qu'ils estiment necessaires pour remplir la mission de leur 
section respective, notamment: 

(a) etablir l'ordre du jour annuel de la section; 

(b) elaborer des propositions Jegislatives conformement aux de
mandes des administrations constituantes; 

(c) confier des projets aux administrations; 

(d) confier !'execution des travaux de recherche a des personnes 
competentes, en confirmite avec la politique relative a !'utili
sation du fonds de recherche; 

(e) assurer la liaison avec les administrations ainsi que les com
ites et les organismes competents en ce qui concerne les 
activites de la section; 

(f) constituer les comites qu'ils estiment necessaires, notam
ment, des comites de travail; 

. 293 



CONFERENCE SUR L'UNIFORMISATION DES LOIS AU CANADA 

(g) adopter des politiques et des regles de procedure regissant les 
activites de la section; 

(h) en ce qui concerne leur section respective, modifier, s'il y a 
lieu, les lois uniformes, les lois modeles et les enonces de 
principes juri diques et autres documents mettant de 1' avant 
des propositions legislatives de fac;on a lever les ambigui:tes, a 
corriger les erreurs de forme pour rendre ces documents 
conformes aux decisions judiciaires ou pour toute autre rai
son valable; 

(i) donner des instructions aux representants des administra
tions qui font partie de leur section. 

Article 8. 

(1) La Direction de la Section de la redaction lt~gislative se compose 
du president, du vice-president et du secretaire de la Section de 
la redaction legislative qui sont elus par les membres de la 
section pour un mandat de deux ans et sont reeligibles pour une 
periode d'un an. 

(2) De son propre chef ou a la demande des autres sections, la 
Section de la redaction legislative: 

(a) nomme des redacteurs aux comites de travail constitues par 
les sections; 

(b) etudie les questions relatives a !'elaboration des lois uni
formes, des lois modeles, des enonces de principes juridiques 
ou autres documents qui permettent a la Conference et aux 
sections de remplir leur mission; 

(c) souleve les questions en matiere constitutionnelle et celles 
relatives a la Charte soulevees par les propositions etudiees 
par les autres sections et obtient des avis relatives a ces 
questions; et 

(d) entreprend tout autre projet touchant la redaction legislative 
destine a faire progresser les travaux de la Conference et des 
sections. 

PARTIE 4- REPRESENTANTS DES ADMINISTRATIONS 

Article 9. 

(1) Les presidents de la Section sur l'uniformisation des lois un
iforme et de la Section du droit criminel invitent chaque ad-
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ministration constituante a designer un de ses delegues a cha
que Section a des fins de nomination au poste de representant 
de !'administration ala Section. 

(2) Suivant l'avis des presidents de Section, les comites directeurs 
nomment les personnes designees aux termes du paragraphe (1) 
representants des administrations au sein des sections. 

(3) Les representants des administrations representent et servent les 
interets de leur section dans leur administrations respectives 
comme le leur demandent les comites directeurs. Ils se chargent 
notamment de: 

(a) preparer la delegation de leur administration en vue des 
reunions de section; 

(b) veiller ace qui les travaux des sections soient portes a I' atten
tion des membres du Cabinet et des sous-ministres compe
tents; 

(c) promouvoir, suivre et faire progresser la mise en application 
des travaux des sections dans leur administration selon les 
besoins de celle-ci et de fac;on a permettre a la Conference de 
remplir sa mission; 

(d) conseiller sur les travaux des sections, les particuliers et les 
organismes competents et interesses a l'interieur de leur ad
ministration. 

(4) Les representants des administrations se reunissent une fois l'an 
avec le comite directeur de leur section respective. 

PARtiE 5 - DIRECTION 

Article 10. 

(1) La Direction de la Conference se compose du president, du vice
president, du president sortant de la Conference et des presi
dents de chacune des sections. 

(2) La Direction gere les affaires de la Conference et, a cette fin, a 
les attributions que les ces Regles de procedure ne conferent pas 
aux sections. 

Article 11. 

(1) Le comite de mise en candidature de la Conference se compose 

(a) du plus recent ancien president present ala reunion annuelle 
qui agit comme president du comite, 
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(b) d'au moins quatre membres de la Conference choisis par le 
president du comite a pres consultation au pres des representants 
des administrations en tenant compte des interets regionaux et 
autres au sein de la Conference. 

(2) Le president du comite en mise en candidature doit informer la 
Conference des noms des membres du comite des que possible 
apres l'etablissement du comite. 

Article 12. 

(1) Le comite de mise en candidature de la Conference propose des 
candidats aux postes de president et de vice-president de la 
Conference. Il est entendu toutefois que les membres presents a 
la reunion peuvent aussi proposer des candidats. 

(2) Seuls le membres de la Conference presents a la reunion an
nuelle peuvent etre elus president ou vice-president. 

(3) Le president et le vice-president sont elus ala reunion annuelle 
de la Conference pour un mandat d'un an. 

PARTIE 6- PRESIDENCE 

Article 13. 

(1) Le president de la Conference remplit les fonctions de president 
de la Direction. II preside les reunions de la Direction et les 
seances plenieres de la Conference. 

(2) En I' absence du president a une reunion dument convoquee de 
la Direction ou de la Conference, le vice-president assure la 
presidence de la reunion. 

(3) En !'absence du president et du vice-president a une reunion 
dument convoquee de la Direction ou de la Conference, les 
mel'D;bres presents elisent un des leurs a titre de president de la 
reunion. 

(4) Le president doit notamment: 

(a) rendre compte annuellement des travaux de la Conference 
aux procureurs generaux adjoints ainsi qu'aux groupes ou 
organismes auxquels la Direction lui ordonne de rendre com
pte; 

(b) assurer la liaison avec les presidents ou les premiers diri
geants de 1' Association du Barreau canadien, de la Federa
tion des professions juridiques du Canada, du Conseil 
canadien de la documentation juridique, de 1' Association 
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des doyens des facultes de droit, del' Association canadienne 
des professeurs de droit, de la Federation des organismes de 
reforme du droit, de 1' Association des fondations pour l'av
ancement du droit et de tout autre organisme national 
oeuvrant dans le domaine du droit avec lequella Direction lui 
demande d'assumer la liaison; 

(c) representer la Conference ala reunion annuelle de la «Na
tional Conference of Commissioners on Uniform State 
Laws»; 

(d) convoquer aumoins une fois l'an unereunion deJa Direction 
aux date et lieu differents de la reunion annuelle de la Con
ference; 

(e) superviser les activites du secretaire administratif; 

(f) chercher a obtenir des contributions pour les fonds de dota
tion que peut creer la Conference; 

(g) presider les reunions conjointes des sections; et 

(h) executer toute autre fonction dans le cadre de la mission de la 
Direction qui peut lui etre assignee. 

(5) Le president est membre d'office de tous les comites de la 
Conference ou des sections constitues aux termes de ces Regles 
de procedure. 

PARTIE 7- MANDATS NON EXPIRES 

Article 14. 

(1) Si le president est dans l'impossibilite de terminer son mandat, 
le vice-president le rem place jusqu' ace que son mandat vienne a 
expiration. 

(2) Lorsque le vice-president ne peut agir conformement au para
graphe (1) la Direction designe un de ses membres a titre de 
president jusqu'a la fin du mandat du president. 

(3) Si le president de la Section sur 1 'uniformisation des lois ou de la 
Section du droit criminel est dans l'impossibilite de terminer 
son mandat, le comite directeur de la section visee designe un de 
ses membres pour le remplacer jusqu'a ce que son mandat 
vienne a expiration. 

(4) Lorsque le president de la Section de la redaction legislative est 
dans l'impossibilite de terminer son mandat le vice-president de 
la Section le rem place jusqu'a la fin du mandat du president. 
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(5) La designation d'une personne en vertu des paragraphes (1) ou 
(2) n'a pas pour effet de rendre cette personne non eligible aux 
elections a la presidence apres !'expiration du mandat pour 
lequel elle a ete designee. 

PARTIE 8- CHARGE DE SECRETAIRE ADMINISTRATIF 

Article 15. 

(1) La Direction nomme, en tenant compte des ressources finan
cieres dont dispose la Conference, un secretaire administratif 
ainsi que le personnel necessaire pour permettre ala Conference 
de remplir sa mission efficacement, 

(2) Le secretaire administratif agit a titre de secretaire-tresorier de 
la Conference et execute les fonctions habituelles reliees aces 
charges. 

(3) Le secretaire administratif doit notamment: 

(a) gerer le bureau de la Conference et superviser le travail du 
personnel; 

(b) aider Ia Direction, les comites directeurs des sections et les 
autres comites crees aux termes de ces Regles de procedure a 
remplir leur mission; 

(c) conserver les proces-verbaux des reunions de la Direction, 
des seances plenieres de la Conference, des seances con
jointes des sections et des autres reunions mentionnees par la 
Direction; 

(d) s'occuper du courrier de la Conference, de la Direction et de 
tout autre comite cree aux termes de ces Regles de procedure 
conformement aux directives de la Direction; 

(e) garder a jour les dossiers de la Conference; 

(f) gerer les finances de la Conference et, garder a jour ses etats 
et ses bilans financiers; 

(g) superviser la publication des deliberations de la Conference 
aux reunions annuelles; et 

(h) aider les organisateurs locaux a planifier et a organiser Ia 
reunion annuelle de la Conference .. 
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PARTIE 9- QUESTIONS FJNANCIERES 

Article 16. 

Chaque annee, Ia Direction designe un comite charge du budget et 
des finances, lequel: 

(a) conseille la Conference sur les aspects financiers de ses ac
tivites; 

(b) examine les etats financiers verifies et en rend compte a la 
Conference; 

(c) formule des recommandations a la Direction au sujet des 
cotisations annuelles; 

(d) dresse, pour l'exercice a venir, un budget relatif aux activites 
de la Conference, qu'il presente ala Direction; 

(e) execute toute autre fonction conformement aux directives de 
la Direction. 

Article 17. 

(1) La Conference, sur la recommandation de la Direction, deter
mine et pen;oit la cotisation annuelle des administrations qui lui 
permettra de respecter les obligations financieres qu'elle doit 
contracter pour remplir sa mission. 

(2) Les cotisations annuelles peuvent varier d'une administration a 
l'autre. 

Article 18. 

(1) lJexercice de Ia Conference debute le 1•• avril et se termine le 31 
mars de l'annee suivante. 

(2) A chacun reunion annuelle, la Conference approuve un budget 
de fonctionnernent pour l'exercice en cours. 

Article 19. 

Afin de financer les activites de la Conference, la Direction peut creer 
des fonds de dotation, ou en permettre la creation. 

PARTIE 10- ADMISSIBILITE DES PARTICIPANTS 

Article 20. 

(1) Les personnes admissibles a a~sister aux reunions de la Con
ference ou des sections, sont les suivantes: 
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(a) les delegues ala Conference que nomment les administra
tions constituantes; 

(b) les membres d'un comite qui presentent un rapport prepare 
par le comite en question a une reunion, pour la presentation 
du rapport; 

(c) les personnes invitees par la Conference; 

(d) les anciens presidents de la Conference. 

(2) La Conference ou une section peut inviter une personne, dele
guee ou non ala Conference, a faire partie d'un comite qu'elle a 
cree. 

Article 21. 

(1) Les personnes qui ont le droit de voter aux reunions de la 
Conference ou de l'une des sections sont les delegues a la 
Conference que nomment les administrations constituantes. 

(2) Lorsqu'a une reunon, la Conference ou une section tient un 
scrutin sur une question donnee, les delegues dO.ment nommes 
ont chacun une voix. 

(3) Si, ala demande d'un delegue, !'expression de !'opinion sur une 
question donnee a une reunion de la Conference ou d'une 
section se fait par administration, chaque administration repre
sentee a Ia reunion a trois voix. 

PARTIE 11- REGLES DE PROCEDURE ET EN ONCE DE LA 
POLITI QUE 

Article 22. 

(1) La Direction peut adopter des regles de procedure et des 
enonces de la politique touchant la Conference et peut modifier 
les regles de procedure et les enonces de la politique en vigueur. 
Ces regles de procedure et enonces de la politique cessent toute
fois d'etre en vigueur s'ils ne sont pas ratifies a la reunon 
suivante de la Conference. 

(2) Le comite directeur ou la Direction d'une section, selon le cas, 
peut adopter des regles de procedure et des enonces de la politi
que touchant la section et peut modifier les regles de procedure 
et les enonces de la politique en vigueur. Ces regles de procedure 
et enonces de la politique cessent toutefois d' etre en vigueur s'ils 
ne sont pas ratifies a Ia reunion suivante de Ia section. 
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ENONCE DE LA POLITIQUE 

IJ en once de la politique qui suit est etabli aux termes de la Declara
tion de renouvellement approuvee par les administrations constituantes 
le 17 aout 1990 et des Regles de procedure adoptees en vertu de celle-ci. 
II vise a aider eta guider les administrations constituantes, les delegues, 
les comites directeurs et la Direction. 

I. DELEGATIONS DES ADMINISTRATIONS 

Aux fins des travaux de la Conference, il serait avantageux que les 
delegations des administrations se composent d'un eventail diversifie 
d'avocats du gouvernement, y compris des conseillers juridiques, des 
conseillers en matiere de politique legislative, des h~gistes, des procu
reurs de la Couronne ainsi que des personnes oeuvrant dans le domaine 
de la reforme du droit, des civilistes et des criminalistes du secteur prive 
et des representants du monde universitaire. En outre, la Conference 
accepterait volontiers que les membres de la magistrature participent a 
la Conference a titre de delegues. 

Les travaux de la Conference seraient grandement facilites par la 
presence et la particip~tion active des procureurs generaux adjoints. 
Cette participation permettrait ala Conference de mieux representer les 
administrations. 

II est recommande que les administrations autorisent une partie des 
deh~gues a participer aux travaux de la Conference pour une periode 
minimale de trois ans. Bien qu'a !'occasion, la presence de specialistes 
soit souhaitable pour certains points particuliers au programme, la 
participation continue de groupes de delegues profite aussi gran dement 
ala Conference. 

I1 est recommande que les administrations, en choisissant leurs dele
gues, envisagent d'y inclure des avocats de ministeres autres que le 
ministere de la Justice, particulieremen,t s'ils ont de bonnes connais
sances en ce qui concerne des points particuliers a l'ordre du jour de Ia 
Conference. 
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II. REPRESENTANTS DES ADMINISTRATIONS 

11 est recommande que les administrations, en choisissant les delegues 
qui les representeront, envisagent de choisir des personnes qui 
vraisemblablement resteront delegues pendant un certain nombre 
d'annees et qui s'interessent a cette charge. Le role de representant 
d'administration est un element-de du succes de la Conference. 

III. COMITES DIRECTEURS 

II est recommande que les comites de mise en candidature et les 
presidents de sections, en choisissant les membres qui seront elus ou 
nommes aux comites directeurs, tiennent compte des caracteristiques de 
la composition des sections, c'est-a-dire des representants des adminis
trations et des specialistes des deux regimes juridiques. 

IV. LIAISON EXTERIEURE 

Bien que la Conference soit le seul organisme au Canada dont !'uni
que mission consiste en !'harmonisation des lois, il existe d'autre or
ganismes nationaux, provinciaux et territoriaux qui partagent les 
interets de la Conference dans ce domaine et dont la cooperation et les 
conseils aideraient la Conference a remplir sa mission. II serait oppor
tun que la Conference determine quels sont ces organismes en vue 
d' etablir et de maintenir les rapports necessaires avec eux. 

II est recommande, en particulier, que la Conference etablisse, dans la 
mesure du possible, un mecanisme formel avec le comite des procureurs 
generaux adjoints de fa<;on a etre en mesure d'obtenir les conseils de ce 
comhe sur les projets de la Conference et pour lui rendre compte des 
resultats de ses travaux. Il serait profitable que le president de la 
Conference puisse regulierement rendre compte des travaux de la Con
ference a ce comite et, a 1' occasion, aux procureurs generaux eux
memes. 

En outre, il est recommande que la Conference explore, avec des 
organismes tels 1' Association du Barreau ·Canadien, la Federation des 
professions juridiques du Canada, la Conference canadienne des or
ganist:nes de reforme du droit du Canada, le Conseil canadien de la 
documentation juridique, 1' Association des doyens des facultes de 
droit, 1' Association canadienne des professeurs de droit, 1' Association 
des bibliothecaires de droit, et toute autre association de droit provin
ciale ou territoriale qui partagent les interets de la Conference en ce qui 
a trait a l'hormonisation des lois, les moyens qui leur permettraient de 
contribuer aux travaux de la Conference. De toute evidence, une telle 
collaboration ou contribution devrait etre compatible avec la caractere 
et le statut de la Conference a titre ~'agent des administrations consti
tuantes. 

302 



APPENDICEH 

V.DUALITE 

En elaborant des textes legislatifs visant a promouvoir l'unformisa
tion des lois, la Conference doit preter toute I' attention necessaire ala 
dualite linguistique et juridique au Canada. En redigeant des lois 
uniformes, des lois modeles ou d'autres textes legislatifs bilingues, la 
Conference doit tenir compte de la demarche linguistique propre a 
chaque langue. 

Par ailleurs, dans les domaines du droit ou il importe de tenir compte 
des deux regimes juridiques du Canada, il y a lieu de determiner et 
d'utiliser la forme de textes legislatifs qui convient le mieux a !'harmoni
sation. Le recours habitue} a de la loi uniforme doit, si besoin est, etre 
mis de cote. 

Il y a lieu egalernent d' accro1tre la quantite de services et de docu
ments que la Conference offre a I a fois en anglais et en franc;ais. 

VI. SERVICES ADMINISTRATIFS 

Dans le but de se donner les moyens necessaires pour repondre aux 
besoins et aux demandes des administrations constituantes de fa<;on 
efficace et opportune, la Conference devra peut-etre augmenter les 
ressources administratives dont elle dispose. La Direction sera chargee 
d'etudier la question de savoir s'il y a lieu d'augmenter la capacite 
administrative et, le cas echeant, de forrnuler des recomrnandations a 
cet egard. 

VII. FINANCEMENT 

Pour soutenir ses activites en matiere d' administration et de re
cherche, la Conference doit pouvoir compter sur un financement suffi
sant. II est prevu que les activites administratives pourront continuer a 
etre financees a partir des cotisations annuelles des administrations. Ces 
cotisation~ sont fix~es en fonction des budgets etablis a 1' aide des 
renseignements recueillis ~ans le cadre de l'etude relative aux services 
administratifs. Toute augmentation proposee des cotisations annuelles 
doit etre planifiee et approuvee, et les administrations doivent en etre 
informees assez rapidement pour leur permettre de les inclure dans leur 
budget. 

Jusqu'a present, le seul financement que rec;oit la Conference a des 
fins de recherche provient du ministere federal de la Justice. Ce finance
ment a toujours suffit etant donne que tres peu de recherche est effec
tuee par contrat. En effet la majorite de la recherche est effectuee par les 
administrations, y compris les organismes de reforme du droit. Malgre 
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cet important apport de la part des administrations, il pourrait s'averer 
necessaire, dans un proche avenir, de faire faire la recherche plus sou
vent a contrat pour permettre ala Conference de repondre de fa<;on plus 
opportune aux besoins et aux demandes des administrations. II est 
recommande que la direction identifie d'autres sources pour le fonds de 
recherche telles les fondations pour l'avancement du droit, et qu'elle 
elabore une politique relative a }'administration et de }'utilisation de ce 
fonds. 

L'un des principaux avantages du financement accru et constant 
serait de donner aux sections la capacite de planifier a pius long terme 
les projets a entreprendre. Bien que la realistion de tous les projets 
depend de !'interet manifeste par les administrations, cet interet ne 
necessite pas toujours la production de resultats dans l'annee qui suit. 
Les programmes peuvent done inclure des points pour lesquels des 
solutions a long terme sont tout a fait indiquees. La souplesse que 
procure le financement accru et constant de la recherche permettrait aux 
sections de planifier et de controler leurs programmes d'une fa<;on qui 
profiterait a tousles interesses. 

VIII. MODALITES DU FONDS DE RECHERCHE (CANADA) 

Le Fonds de recherche a ete cree grace a une subvention federale de 
25 000 $. Le gouvernement du Canada s'est engage a contribuer 
25 000 $ jusqu'a un montant maximum de 75 000 $ et de maintenir ce 
fonds a 75 000 $par des versements annuels maximum de 25 000 $. Le 
fonds et la subvention annuelle sont une contribution inconditionnelle a 
la Conference, et les interets courus reviennent ala Conference et sont 
appliques ala comptabilite generale. 

Le fonds vise a soutenir les projets de recherche, qui sont assujettis a 
la seule approbation de la Direction de la Conference. 

Les lignes directrices qui sui vent regissent 1' octroi de sommes 
d'argent provenant du fonds de recherche. 

1. Sur la recommandation du president de l'une des sections ou de sa 
propre initiative, la Direction de la Conference approuve les pro
jets de recherche. 

2. Les projets qu'approuve la Direction peuvent necessiter de la 
recherche dans n'importe quel domaine du droit, y compris la 
recherche portant sur les lois uniformes, les lois modeles, les 
declarations de principes juridiques et tout autre document exis
tants ou proposes. 

3. Les parties aux contrats de recherche sont la Conference et le 
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chercheur. Les contrats sont elabon!s par la Direction de la Con
ference et approuves par le president, en etroite consultation avec 
les administrations et Ies comites concernes, et sont signes, pour la 
Conference, par le president ou le vice-president, et par le secre
taire ou le tresorier. 

4. La Direction peut approuver le remboursement des frais adminis
tratifs directement relies au projet de recherche, notamment Ies 
deplacements, le logement et les repas au taux le plus economique 
selon les indemnites quotidiennes accordees par le gouvernement 
du Canada, ainsi que les fournitures, les frais de secretariat et 
autres depenses re1iees au pro jet de fa~on a assurer la realisation du 
projet, a mains que la Direction n'approuve le remboursement des 
frais selon un autre taux. 

5. Il incombe aux administrations concernees ou au co mite charge du 
pro jet en question de superviser les travaux de recherche, conform
ement aux instructions de la Direction de la Conference. 

6. Le directeur general et le tresorier de la Conference prelevent les 
sommes d'argent sur le fonds de recherche s'ils sont convaincus 
que les demandes d'indemnite sont presentees relativement a un 
projet approuve et qu'elles respectent le taux autorise par les 
presentes modalites. 

7. Le fonds de recherche sert a financer !'impression de taus les 
documents que produisent les sections, y compris les appendices 
aux deleberations de la Conference et la publication, sous forme de 
brochures, d'exemplaires de lois uniformes ou de lois modeles, de 
declarations de principes juridiques ou tout autre document ap
prouve. 

8. Le Direction peut exiger que les presidents des sections lui soumet
tent un budget annuel relatif ala recherche. 

Les presentes modalites du Fonds de recherche annulent et rempla
cent toutes autres modalites anterieures. 

IX. GROUPES DE TRAVAIL 

Malgre le pleine application des modalites prescrites par l'Enonce de 
la politique de la Conference concernant la composition des delegations 
des administrations, il peut s'averer peu pratique, impossible ou inutile 
d'inclure dans ces delegations taus les domaines du droit touches par un 
point particulier au programme. Pour cette raison, il est recommande 
que les comites directeurs, en creant des comites d'etude sur des projets 
particuliers, invitent les personnes jugees competentes a participer aux 
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travaux de ces comites. :Vinvitation a partidper aux travaux des comites 
d'etudes peut aider a realiser l'objectif de la liaison exterieure recom
mandee a 1' article IV de l'Enonce de Ia politique. 

X. PARTICIPATION DU CANADA 

Le Canada participe tres activement aux travaux des trois sections de 
la Conference, et ce, depuis leur creation. Etant donne que le droit 
criminel est un domaine de competence federale, la participation et 
!'interet du Canada aux travaux de la Section du droit criminel sont 
manifestes et essentiels. 

La participation du Canada aux travaux de Ia Section sur l'uniformi
sation des lois est quelque peu minimisee du fait que le programme de la 
section tombe en grande partie dans les champs de competence des 
provinces et territoires. II convient toutefois de rappeler que les de
mandes presentees a cette section portent parfois sur des demandes 
d'interet ala fois provincial et federal, tels que l'environnement et les 
suretes mobilieres. En outre, le besoin d'harmoniser les lois est parfois 
tributaire de facteurs ou d'activites dans lesquels le Canadajoue un rOle 
preponderant. Ces facteurs ou activites comprennent notamment 
Charte canadienne des droits et libertes, 1 'Accord de libre-echange entre 
le C~nada et les Etats-Unis ainsi que les conventions internationales 
auxquelles le Canada devient partie. 

11 est a prevoir qu'a l'avenir, un plus grand nombre d'activites de la 
Conference en matiere de droit civil tireront leur source de propositions 
presentees par le Canada et approuvees par les provinces et territoires 
pour renvoi a la Section sur l'uniformisation des lois. 11 est aussi a 
prevoir que la participation des delegues du Canada aux travaux de cette 
section et de ses comites d' etude augmentera, ce qui est a encourager. En 
effet, la mission de la Conference est d'envergure nationale et elle doit, 
part consequent, se traduire par une collaboration durable entre toutes 
les administrations constituantes. 

XI. COMITE DE LIAISON 

Le Comite conjoint de collaboration entre la Conference sur l'unifor
misation des lois au Canada et la National Conference of Commis
sioners on Uniform State Laws vise a promouvoir !'harmonisation des 
lois entre le Canada et les Etats-unis. Cette collaboration vise a faciliter 
la circulation, entre les deux pays, de biens, services et de fonds 
importes entre ces deux pays et la mobilite des personnes. Bien que la 
Conference ne se soit pas penchee sur ces questions a ce jour, elles 
peuvent devenir plus importantes. 11 est done recommande que le 
Comite de liaison encourage l'etablissement d'un programme ace sujet 
et que la Conference prenne les moyens dele realiser. 
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(see page 40) 

UNIFORM SALE OF GOODS ACT 

1990 Final Report to the Uniform Law Conference of Canada 

Submitted by Saskatchewan 

BACKGROUND: 

In 1981, the Conference passed the following resolution with respect 
to the Uniform Sale of Goods Act: 

RESOLVED that the report and the draft Uniform Sale of Goods Act (Appendix S, 
page 185) be received and printed in the Proceedings with comments on the sections; 
that the draft be referred to the Legislative Drafting Section to review the drafting; 
that the product be adopted by the Conference as a Uniform Act and recommended 
for enactment in that form; and that the adopted Uniform Act be printed in the 1982 
Proceedings. 

It was agreed that Saskatchewan would prepare a draft Act based on 
the recommendations of the Sale of Goods Committee. The Act was 
then published in the Conference's 1982 Proceedings. 

In 1985, the following resolution was adopted by the 
Conference: 

RESOLVED that the Sale of Goods Committee be revived, and the Committee be 
invited, assisted by the members of the Legislative Drafting Committee, to review all 
the changes made by the Legislative Drafting Committee and to recommend to the 
Conference what should be done with them. 

It was determined that Saskatchewan would review comments made 
by the Sale of Goods Committee concerning changes to the Uniform 
Sale of Goods Act. In 1987, a Progress Report recommended amend
ments to the Act, and in 1989 further amendments were made. All 
amendments were approved in 1989, and Saskatchewan has been asked 
to set them out in one document, so that the Uniform Sale of Goods Act 
may be adopted. 

Amendments to the Uniform Sale of Goods Act are set out below. 

AMENDMENTS: 

1. Amend section 1: 

(a) by adding "means any civil proceeding and" before "in
cludes" in clause (a); 

307 



UNIFORM LAW CONFERENCE OF CANADA 

· (b) by deleting ''including those circumstances described in 
section 26" in clause (b); 

(c) by moving clauses (f) and (g) to the beginning of Part Vas 
definitions applicable to that Part only; 

(d) by adding a new subclause (m)(ii.l): "(ii.l) the remedying 
of a defect in title,''; 

(e) by moving clause (g) to the beginning of section 51 as a 
definition applicable to that section only; 

(f) by deleting "whether or not documents of title accompany 
the bill" in clause (s); 

(g) by moving clause (t) to the beginning of Part V as a defini
tion applicable to that Part only; 

(h) by deleting "tangible personal property" in clause (w) and 
substituting ''movable things''; 

(i) by deleting "such" in the last line of subclause (bb)(ii) and 
substituting ''the''; and 

(j) by deleting clause (11). 

2. Amend section 6 by deleting "may only pass" and substituting 
"may pass only". 

3. Amend section 10 by adding ", apart from the land," after "sale" 
in the first line. 

4. Amend section 16 by adding bankruptcy '', bankruptcy'' after 
"mistake" in the second last line. 

5. Amend section 18 by deleting clauses (b) and (c) and substituting 
the following: 

"(b) the rights of a holder of a document oftitle under an Act 
of the Parliament of Canada or under anAct of this or any 
other province other than this Act.'' 

6. Amend section 19 by deleting subsection (2) and substituting the 
following: 

'' (2) A minor or a person who is incompetent to contract shall pay 
a reasonable price for necessaries sold and delivered to him''. 

7. Amend section 21 by deleting "because" in the third line of 
subsection (1) and substituting "and". 
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8. Amend section 23 by deleting the comma in the last line of clause 
(b). 

9. Amend section 25 by deleting subsection (8) and substituting the 
following: 

"(8) Where a seller has not reserved the right to bid at a sale by 
auction, it is not lawful for the seller or his agent to bid nor for 
the auctioneer to knowingly take any bid from the seller or his 
agent." 

10. Amend section 36 by deleting "business" where it occurs for the 
second time in each of clauses (e) and (f) and in each case substituting 
"residence". 

11. Add "at" after "place" in the first line of subsection 40(1). 

12. Amend subsection 41(1) by adding "made in good faith and" 
after "to be" in the fourth line. 

13. Amend section 42 by adding the following as a new subsection 
(1): 

''(1) In this section, "statement" means a statement in any form 
or language made before or at the time of the contract, 
whether or not a promise or a representation of fact or 
opinion and whether or not made fraudulently, negligently 
or with contractual intention.'' 

14. Add "in" after "goods or" in the fourth line of subsection42(3). 

15. Amend section 44: 

(a) by deleting "fair or average" in subclause (l)(b)(ii) and 
substituting "fair average"; and 

(b) by deleting clause (3)(a) and substituting the following: 

"(a) to defects disclosed or actually known to the buyer 
before the contract was made''. 

16. Re-letter the second clause 44(3)(b) as (c). 

17. Amend section 48 by deleting "section 17" in subsection (1) and 
substituting "section 31". 

18. Correct the spelling of "incorporated" in the last line of clause 
50(1){a). 

19. Amend section 50 by deleting the first three lines of subsection ( 4) 
and substituting the following: 
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"(4) The maximum amount of damages recoverable by a subse
quent buyer for breach of warranty by a prior seller is the 
amount of damages that the immediate buyer'' ... 

20. Add "is" after "term" in the first line of clause 51(l)(d). 

21. Delete "width" in the second line of clause 52(1)(e) and substi
tute "with". 

22. Amend section 52 by deleting subsection (2). 

23. Delete "to" in the last line of subsection 56(3) and substitute 
"from". 

24. Amend section 57 by deleting "on a trial basis" in ciause (b) and 
substituting "consistent with the purpose of trial". 

25. Amend section 62: 

(a) by deleting the first two lines of subsection (2) and substi
tuting ''A person is deemed to have a voidable title even if''; 

(b) by reversing the order of the subsections in this section. 

26. Amend section 63 by deleting "capacity" in subsection (2) and 
substituting ''power''. 

27. Amend section 64 by deleting subsection (2) and substituting the 
following: 

"A merchant to whom the possession of goods is entrusted who 
deals in goods of that kind for any purpose connected with sale or 
promoting sales of goods of that kind has the power to transfer all 
rights of the en truster to a buyer or lessee in the ordinary course of 
business''. 

28. Amend section 66(2) by deleting "any" in the fifth llne and 
substituting ''all or any". 

29. Amend section 68: 

(a) by adding "procure" after "goods or" in clause (3)(a); and 

(b) by deleting "contract" in subsection (6) and substituting 
"tender". 

30. Amend section 70 by deleting "to" in the last line of subsection 
(2) and substituting "the powers of". 

31. Amend section 74: 

(a) by deleting clause (l)(a) and substituting the following: 
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''(a) where the contract requires or authorizes the seller to ship 
the goods by carrier, 

(i) the risk passes to the buyer when the goods are delivered 
to the carrier even though the shipment is under reserva
tion, unless the contract requires the seller to deliver at a 
particular destination; 

(ii) if the contract requires the seller to deliver the goods at a 
particular destination and they are there tendered while 
in the possession of the carrier, the risk passes to the 
buyer when they are tendered there so as to enable the 
buyer to take delivery, and 

(iii) if the seller is a merchant and the buyer is not a mer
chant, the risk passes to the buyer when the goods are 
tendered to the buyer at the destination''; and 

(b) by deleting "rights", in subsection (2). 

32. Amend section 75 by deleting ''him'' in the last line of subsection 
(2) and substituting "the seller,. 

33. Amend section 76 by deleting "acceptable" in subsection (2) and 
substituting "current". 

34. Amend section 84: 

(a) by deleting "place" in subsection (1) and substituting 
"markeC'; 

(b) by deleting "are likely" in clause (1) (a) and substituting 
"threaten"; and 

(c) by deleting "a commercially reasonable manner" in sub
section (5) and substituting "good faith and with reason
able care". 

35. Amend section 85: 

(a) by deleting "are likely" in subsection (1) and substituting 
''threaten''; and 

(b) by deleting "taken in good faith" in subsection(2). 

36. Delete "duly" in the second line of subsection 86(3) and substi
tute "unduly". 

37. Amend section 90 by deleting "an underlying assumption of" in 
clause (l)(d) and substituting "a basic assumption underlying". 
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38. Am~nd section 98 by deleting "withhold'' and substituting 
''refuse''. 

39. Amend section 99 by deleting'' 103'' and substituting'' 101''. 

40. Delete "manufacturer" in the first line of clause l01(2)(a) and 
substitute ''manufacture''. 

41. Delete ''take'' in the first line of subsection 105(5) and substitute 
"takes". 
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SEARCH AND SEIZURE UNDER THE CHARTER OF 
RIGHTS- SOME LEGISLATIVE ASPECTS 

INTRODUCTION 

One of the most profound effects that the Canadian Charter of 
Rights and Freedoms has had and will continue to have is its impact on 
the way in which statutes are drafted. This matter concerns not only 
legislative drafters but everyone else involved in the law-making process. 
Charter decisions affect not only actions taken under laws, but also 
everything from individual provisions of statute law to complete statu
tory schemes. The phenomenal growth of jurisprudence in this area 
demonstrates the need for us to be vigilant that our legislation continues 
to meet the Charter requirements. Unlike other constitutional matters 
that divide federal and provincial legal thinking, Charter matters usu
ally put all governments on the same side. It is in their interest to have 
their laws made Charter-proof and it is not in their interest to encourage 
expensive Charter litigation by putting forward or leaving in effect 
legislation that will not likely be upheld if it is challenged. It is, more
over, not wise to have a law of one jurisdiction that purports to have the 
same effect as that of another jurisdiction enacted in such a way that a 
Charter examination of the laws will produce differing results. 

I am presenting this paper today because it is my view that the 
Uniform Law Conference can serve an extremely useful purpose in 
bringing together the concerns and ideas of all the jurisdictions on 
Charter issues. The Conference's prime interest is the advancement of 
uniform laws and in carrying out this role it can act as a forum for the 
sharing by all jurisdictions of information on the steps they have taken 
or are contemplating taking to address Charter issues. There are of 
course many facets to Charter issues and some of them would have to be 
dealt with differently than others in the context of this Conference. 
Some may affect mainly civil law matters, some mainly criminal or 
quasi-criminal matters. Others may affect equally civil and criminal 
matters. It may also be that in future years Charter issues will become 
less of a problem for those of us who are involved in the legislative 
process and there will be less need to follow what other jurisdictions are 
doing or proposing to do in this area. But for now, it seems important 
that all jurisdictions be aware of the issues and share their knowledge 
and ideas on this subject with others so as to eliminate to the greatest 
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extent possible the problems that inevitably result when legislation fails 
Charter scrutiny. 

In order to generate some interest in and discussion of Charter issues 
at this Conference, I am presenting this paper on the subject of search 
and seizure and some of the Charter implications that arise in relation to 
the legislative elements that govern this area as seen by the courts. 

Time prohibits me from doing anything more than dealing with just a 
small part of this subject. I will not be dealing with the issues of 
warrantless searches, the plain view doctrine, demands for information 
or other similar matters that Charter decisions have highlighted and my 
comments relate solely to search or seizure by public officials. Also, 
most of what I have to say is probably of interest mainly to legislative 
drafters. 

I think it is useful first of all to set out an outline of some of the 
statutory requirements that have been seen by the courts to be necessary 
for search or seizure. I then will deal with an example of why I think this 
Conference should get involved in Charter matters as they relate to 
legislation. 

STATUTORY REQUIREMENTS 

Section 8 of the Charter states: 

'' 8. Everyone has the right to be secure against unreasonable 
search or seizure." 

As I am sure you all know, the leading case on search and seizure is 
Hunter v. Southam.*That decision of the Supreme Court of Canada 
laid down basic principles concerning search and seizure, 

Canada particularly in relation to the legislative elements that must 
be present for a search or seizure to be considered reasonable. Essen
tially what the court said in the case was that search or seizure, in order 
to meet the requirements of section 8 and to overcome the right of the 
subject to be left alone by the government, must be supported by a 
system of prior authorization. Although it was not stated in so many 
words in the decision, the only place that such a system can be estab~ 
lished is by means of legislation. 

Since Hunter v. Southam the Supreme Court has qualified the effect 
of the decision in particular by its judgment in R. v. McKinlay Transport 

* all citations for cases referred to in this paper are found in 
alphabetical order on the last page. 
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Ltd. In that case the Court stated that the rigours of the criteria laid 
down in Hunter v Southam apply in a criminal or quasi~criminal 
context and that some lesser standard applies to searches or seizures in 
an administrative or regulatory context. It seems clear I think that 
search or seizure in the "criminal or quasi-criminal" context means 
search or seizure in aid of detecting or obtaining evidence in connection 
with some crime or offence under an Act. However, as will be discussed 
later, it is not always very clear when a search or seizure authorization is 
required in an administrative or regulatory context. 

Returning to the decision in Hunter v. Southam, if any element of the 
legislative scheme that provides for search or seizure is defective in the 
opinion of the court, that is to say unreasonable, then any search or 
seizure made under its authority will be held to be unreasonable. 
Subsequent cases have also illustrated a number of situations where 
legislative defects will lead to a search or seizure that is considered 
unreasonable. 

At the outset, the courts will look at the overall reasonableness of the 
legislation that authorizes the search or seizure and measure its impact 
on the subject against the rationality of the legislation in furthering 
some valid government objective (Hunter v. Southam). In other words, 
the need for the governmental search or seizure power has to be weighed 
against the subject's reasonable expectations of privacy. Presumably, if 
the court determines at the outset that the nature of a legislative scheme 
does not warrant or necessitate a search or seizure power, the court will 
find that any search or seizure made thereunder is unreasonable. It is 
not yet clear what sorts of legislative schemes would be found to be 
inappropriate for search or seizure powers. It seems unlikely that a court 
would rule these powers to be unreasonable in a criminal or quasi
criminal context. On the other hand, a court might determine that a 
power to seize something such as a motor vehicle in relation to minor 
offences would be unreasonable when weighed against the serious 
consequences that the seizure can have on the owner of the vehicle and 
having regard to other possible less devastating ways of enforcing the 
law. 

Legislation authorizing search or seizure will also be defective and 
consequently unreasonable according to Hunter v. Southam if it fails to 
provide for a system of prior authorization by a person who is, in the 
opinion of the reviewing court, entirely neutral and impartial. The 
Court stated that although it may be wise to give this authorization 
power to a judicial officer, this was not absolutely necessary as a 
precondition for a reasonable search or seizure. But in the Hunter case, 
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the Court did not consider that the Director of Investigation and 
Research under the Combines Investigation Act was neutral or impar
tial for the purposes of issuing search warrants under that Act. Also, the 
Court recognized that not every search or seizure must have prior 
authorization. It stated that in certain circumstances it would not be 
feasible to obtain prior authorization. On this point, ifthe legislation 
setting up the warrant authorization procedure states that a warrant is 
not necessary for the search or seizure where it is not feasible to obtain it 
and then the legislation goes on by definition or otherwise to indicate 
what those non-feasible circumstances are, a court might find the 
legislation to be unreasonable if it does not agree with the legislator's 
view of when warrants are not necessary. The safest course would be to 
leave undefined the non-feasible circumstances when warrantless 
searches are permitted. Moreover, it would appear that there is in fact no 
need to include a provision in legislation that specifically authorizes a 
warrantless search where it is not practicable to obtain the warrant. 
Most statutes do not contain such a provision and warrantless searches 
thereunder have nevertheless been held to be reasonable where the court 
is satisfied that the required warrant could not be obtained because of 
the practicalities of the situation. 

Other types of defective legislation concerning the grounds upon 
which search or seizure warrants can be issued will also lead to a finding 
of unreasonableness. For example, if the legislation authorizes the issue 
of a search warrant where the judge or justice of the peace is satisfied 
that there are reasonable grounds to believe that there "may be found" 
in any building, receptacle or place, any goods in respect of which the 
Act has been contravened, the court will find the search to be unreason
able. This is because the word "may" in defining the standard for the 
issue of the warrant as a mere possibility of finding evidence falls below 
the minimum standard of a credibly-based probability (Hunter v. Sou
tham). The words "will be found" would overcome this defect. On the 
same point, if the legislation permits the judge or justice of the peace to 
issue a warrant where he or she is satisfied that there are reasonable 
grounds to believe that there will be found in any building, receptacle or 
place, anything that ''may afford evidence'' in respect of which the Act 
has been contravened, the court could find the search and seizure to be 
unreasonable because, again, the words "may afford evidence" can be 
seen as falling below the minimum standard of probability. The words 
''will afford evidence'' eliminates this problem. 

So much for the necessary legislative elements of searches and sei
zures that relate solely to the criminal or quasi-criminal context. 
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I should point out in passing that from a policy point of view, drafters 
at the federal level are discouraged from including in federal legislation 
search and seizure provisions relating to offenses because section 487 of 
the Criminal Code applies and authorizes search and seizure in respect 
of any federally-created offenses and that provision currently appears to 
be in accordance with the Charter. (Re Church of Scientology and the 
Queen (No. 6)). Some provinces also have provisions such as this in their 
general Acts relating to provincial offences. 

ADMINISTRATIVE OR REGULATORY CONTEXT 

Perhaps the most difficult aspect of search and seizure vis-a-vis the 
Charter is to determine, where a legislative context is not clearly crimi
nal or quasi-criminal, when a search or seizure authorization structure 
must be set out in the statute. 

As mentioned earlier, the Supreme Court stated in R. v. McKinlay 
Transport Ltd. that the rigours of the criteria set out in Hunter v. 
Southam cannot be expected to apply to an administrative or regulatory 
context. It seems fairly obvious that legislated powers of inspection and 
taking of samples in a scheme regulating the affairs of certain persons 
(i.e. licensees), is the extreme at which the courts will not consider that a 
prior authorization system for search or seizure is required. This is 
because the expectation of the subject's privacy seems to be at its lowest 
in the regulatory context and in some cases that context may connote 
some notion of implied consent. The difficulty however of distinguish
ing the criminal or quasi-criminal context from the administrative or 
regulatory context is not easy in some instances. Quite often a statute 
that deals with the regulation of a matter such as the licensing of 
persons and the control of a subject (i.e. fishing and fishery resources), 
will also p'rovide that certain things may be searched for or seized in 
relation to offences. Although there were a number of reported cases 
under federal fisheries legislation that held that warrants were not 
necessary in relation to searches or seizures in connection with offences 
under the legislation, all of the legislation has-now been changed by an 
omnibus bill passed by Parliament in 1985 to require warrants. The case 
of Clayton (RK.) Group Ltd. v. M.N.R. has also held that a seizure of 
doc·uments in relation to suspected violations of the Income Tax Act 
required warrant authorization. I am therefore of the view that any 
statute that authorizes search or seizure to obtain evidence pertaining to 
the commission of an offence should contain warrant authorization 
provisions. This would be so regardless of whether or not the basic 
nature of the legislation can be classed as administrative or regulatory. 
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The courts also seem to have put an extremely high value on the 
privacy that persons can expect to have in their dwellings or residences. 
It is my contention, and I raise this for discussion purposes, that where 
inspection powers are being granted in a purely administrative or regula
tory context, warrant authorization provisions should be included in the 
statute where the inspection is to take place in a dwelling or residence. 
However, the British Columbia Court of Appeal has held in R. v. Bichel 
that the inspection of the premises of a homeowner to ascertain whether 
the provisions of a zoning bylaw are being observed does not require a 
warrant. It is really the issues raised by cases such as this that lead me to 
believe there is a need for Charter matters to be looked at from time to 
time by all jurisdictions collectively. As a first point, there may be some 
doubt about whether, if the Bichel case had gone to the Supreme Court 
of Canada, the result would have been the same. The United States 
Supreme court on similar facts in Camara v. Mun. Ct. of San Francisco 
held that a warrant to enter a residence for inspection was required 
under the American Constitution which also provides a right of persons 
to be secure against unreasonable searches and seizures. Although the 
British Columbia Court of Appeal referred to that decision, it preferred 
not to follow it. However, the Supreme Court of Canada had indicated 
in Hunter v. Southam that it prefers the American constitutional con
struction approach of a broad, purposive analysis which interprets 
specific provisions of a constitutional document in the light of its larger 
objects. Iil view of this preference, the Supreme Court might follow the 
American decision. Nevertheless, if the Bichel case is rightly decided, 
then it highlights the differences in the reasonable expectation of pri
vacy that individuals in their residences can have depending on where 
they live in Canada and depending on whose legislation is being used as 
the authority for the inspection of their residences. In British Columbia 
and apparently also in some of the other provinces, a municipal inspec
tor can enter and inspect dwellings without a warrant. But if one looks 
at the planning legislation of some of the other provinces such as 
Alberta, Manitoba, Ontario and Nova Scotia, no entry for inspection of 
a dwelling can take place without the consent of the occupant unless a 
search warrant is first obtained. 

The differences that can be found amongst the jurisdictions in this 
regard relate not only to inspections under zoning or planning legisla
tion but also to other areas (i.e.) public health legislation. There are also 
differences within some jurisdictions depending on the subject-matter 
of the legislation authorizing the inspection. 

At the federal level, the Charter omnibus bill I referred to earlier, inter 
alia, modified all existing federal laws concerning inspection to require 
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that warrants be obtained wherever inspection of a dwelling without the 
consent of the occupant is to be carried out. An example of the federal 
provision is set out in the Appendix. It is also the policy at the federal 
level to ensure that any new legislation that provides for inspection will, 
if it is at all possible that the inspection can take place in a dwelling, 
contain warrant authorization provisions. My feeling is that if the 
courts discover significant variances among the jurisdictions in the need 
to obtain warrants to inspect dwellings for whatever reason, the vari
ances may be seen to be intolerable vis-a-vis the reasonable expectation 
of privacy that occupants can have depending on their province of 
residence and whose legislation is being applied. Certainly with the 
electronic access to the laws of all jurisdictions which is now available, 
comparisons can readily be made in areas such as this and it would be in 
the interests of jurisdictions to consider some measure of uniformity. In 
R. v. Rao, the court stated that in determining the reasonableness of 
search or seizure provisions it would be relevant to consider the legisla
tion of other Commonwealth jurisdictions. Undoubtedly the courts will 
also increasingly be called upon to compare the legislation of similar 
purport of all jurisdictions in Canada. 

CONCLUSION 

I have raised the inspection issue as an example only. There are a 
multitude of other areas in which legislation of the jurisdictions could 
be looked at under the Charter by this Conference. The federal govern
ment is currently involved in more than 35 lawsuits concerning the 
Charter, most of which affect federal legislation and involve section 15 
of the Charter. What we at the federal level are doing or are proposing to 
do in Charter matters and what the provinces are doing or considering 
in this area is of vital interest to us all and it might be useful if this 
Conference could somehow become a forum for such matters in future 
years. 

APPENDIX 

Subsection 26(6) to (9) of the Electricity and Gas Inspection Act as 
enacted by c. 31 (1st Supp.) s. 7 : 

"(6) Subject to subsection (7), an inspector may, at all reasonable 
times, for the purpose of performing any function pursuant 
to this Act, enter any premises where electricity or gas is being 
generated, produced, stored, distributed or used. 

(7) Where any premises referred to in subsection (6) is a dwelling
house, an inspector may not enter that dwelling-house without 

319 



UNIFORM LAW CONFERENCE OF CANADA 

the consent of the occupant except under the authority of a 
warrant issued under subsection (8). 

(8) Where on ex parte application a justice of the peace is satisfied 
by information on oath 

(a) that entry to a dwelling-house is necessary for the purpose 
of performing any function pursuant to this Act, and 

(b) that entry to the dwelling-house has been refused or that 
there are reasonable grounds for believing that entry 
thereto will be refused, the justice of the peace may issue a 
warrant under his hand authorizing an inspector to enter 
that dwelling-house subject to such conditions as may be 
specified in the warrant. 

(9) In executing a warrant issued under subsection (8), the inspec
tor named therein shall not use force unless the inspector is 
accompanied by a peace officer and the use of force has been 
specifically authorized in the warrant." 

Camarav.Mun. Ct. of San Francisco 18 L. Ed. 2d 930,387 U.S. 87, 523S Ct. 1727 (1967) 

Church of Scientology and the Queen (No.6) (1987) 18 O.A.C. 321, 31 C. C. C. (3d) 449 
(Ont. C.A.); leave to appeal refused (S.C. C., June 25/87) 

Clayton (F.K. Group Ltd. v. M.N.R. (1988) 2 F. C. 467 (1988) 1 C.T.C. 353, 88 D.T.C. 
6202, 82 N.R. 313 (C.A.) 

Hunterv. Southam [1984]2. S.C.R. 145, (1984) 6 W.W.R. 557,41 C.R. (3d) 97, 14 C. C. C. 
(3d) 97, 11 D.L.R. (4th) 641 

R. v. Eichel (1986) 5 W.W.R. 261,29 C.C.C. (3d) 438,33 D.L.R. (4th) 254 (B.C.C.A.) 

R. v. McKinlay Transport Ltd. (S.C.C., Mar 29/90) 

R. v. Rao (1984) 46 O.R. (2d) 80, 12 C.C.C. (3d) 97, 40 C.R. (3d) 1, 9 D.L.R. (4th) 542 
(Ont. C.A.) leave to appeal refused (S.C.C. Oct. 11/84) 
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(See page 40) 

REPORT OF THE ALBERTA COMMISSIONERS SUBSTITUTE 
DECISION MAKING IN HEALTH CARE 

Purpose of Report 

This report: 

1. presents the recommendations of the Alberta Commissioners on 
substitute decisionmaking in health care for mentally incompetent 
persons, and 

2. gives reasons for the recommendations. 

Recommendations of the Alberta Commissioners 

The Alberta Commissioners recommend: 

1. that the Uniform Law Section direct one or more jurisdictions to 
prepare an Issues Paper dealing with substitute decisionmaking in 
health care on behalf of mentally incompetent persons; 

2. that the Issues Paper set out the possible models for substitute 
decisionmaking in health care, the advantages and problems asso
ciated with each model, the relationship between the various 
models, and the major policy issues common to all models of 
substitute decisionmaking; and 

3. that the Uniform Law Section consider the Issues Paper at its 1991 
annual meeting and give directions on the policy issues addressed 
therein. 

Reasons for Recommendations 

The last decade has seen a growing recognition of the importance of 
enabling people to plan for their own mental incapacity. This is reflected 
most clearly in the enduring power of attorney legislation which now 
exists in almost every Canadian province and which provides for a 
power of attorney to continue after the grantor's mental incapacity. In 
some provinces the legislation is based on the Uniform Act adopted by 
the Conference at its annual meeting in 1978, while in others the 
legislation addresses a broader range of issues. Nevertheless, there is 
uniform acceptance of the principle that individuals should be able to 
plan for their own incapacity by appointing someone to manage their 
financial affairs after they become incapable of doing so themselves. 
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These developments have focused on mental incapacity in the context 
of financial management. However, substitute decision-making is 
equaliy important in other areas, particularly in matters concerning 
health care. The protection and promotion of self-determination and 
personal dignity, which underlie the concept of an enduring power of 
attorney, are of critical importance in the health care context. 

The present law on substitute decisionmaking in health care varies 
considerably across Canada. In some provinces such as Alberta, no 
provision is made for substitute decisionmaking outside the context of 
the Dependent Adults Act and the Mental Health Act. As a result, 
health care professionals are often faced with the dilemma of having to 
treat a patient who is mentally incapable of consenting and who has no 
guardian to provide substitute consent. In some provinces, such as 
Ontario, Nova Scotia and Prince Edward Island, the patient's nearest 
relative is authorized, either by legislation or statutory regulation, to 
provide substitute consent. Nova Scotia has also recently adopted an 
agency model in its Medical Consent Act 1988, which enables individ
uals to appoint someone to make health care decisions on their behalf. 
To date no province has introduced "living will" legislation which 
would give legal affect to an advance directive, executed by the patient 
while ~till competent, withholding consent to specified treatment in 
certain circurstances. 

In addition to the lack of uniformity in this area, considerable uncer
tainty has arisen as a result of a number of recent court decisions. For 
example, in ReEve (1986) 31 D.L.R. (4th) 1, the Supreme Court of 
Canada cast doubt on the validity the statutory regulations which 
provide for substitute decisions by relatives. The House of Lords in ReF. 
[1989] 2 W.L.R. 1025 hold that if a patient is mentally incompetent, 
substitute consent in unnecessary, and medical treatment may be per
formed without consent so long as the treatment is in the patient's best 
interests. The recent decision of the Ontario court of Appeal in Malette 
v. Shulman (1990) 72 O.R. (2d) 417, holding that a "no blood prod
ucts" card carried by an unconscious Jehovah's Witness constituted an 
effective withholding of consent to a blood transfusion, has raised the 
possibility of ''living wills'' being effective at common law. 

The present position is therefore characterized by a lack of uniformity 
and a lack of certainty with respect to substitute health care decision
making. Moreover, in contrast to the position in the financial manage
ment context, the present law offers very little scope for individuals to 
exercise self-determination over health care decisions after they become 
mentally incompetent. 
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Demand for Uniformity and Likelihood of Adoption 

At the present time it is difficult to gauge the demand for uniformity 
and the likelihood of adoption. There does appear to be a growing 
interest in reform in this particular area, as is evidenced, for example, by 
the Report of the Fram Committee in Ontario (1987) and by current 
projects of some provincial law reform agencies. In order to assess 
whether this is a suitable area for uniform action, the Alberta Commis
sioners recommend that an Issues Paper be prepared to identify the 
major policy issues involved in substitute decisionmaking in the health 
care context. 

The Issues Paper should describe the possible models for substitute 
decisionmaking in health care, including the following: 

1. Agency Model: Similar to that enduring power of attorney, this 
model enables individuals to appoint someone to make health 
care decsions on their behalf after they become mentally in
competent. 

2. Statutory List Model: As is mentioned above; this model is 
currently used in some provinces; legislation provides a list of 
persons who, in descending order, have authority to consent on 
behalf of the patient. 

3. Living Will Mode!: This would enable individuals to execute an 
advance directive, indicating their wishes as to future medical 
treatment in the event of their becoming mentally incompetent. 

4. Professional Judgment Model: This reflects the decision of the 
House of Lords in ReF., discussed above, in which health care 
decisions for incompetent patients are left to the professional 
judgment of the attending physician. 

In addition to assessing the advantages and problems associated with 
these and other possible models, the Issues Paper should examine the 
relationship between the models, since they are by no means mutually 
exclusive. Policy issues common to all models of substitute decision
making in health care, such as the standard for decisionmaking (best 
interests vs. substituted judgment) and whether certain matters should 
fall outside the scope of the proxy's authority, should also be examined. 
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(See page 50) 

TRAFFICKING IN CHILDREN 

The issue for consideration in this report is the adequacy of provi
sions in Canadian legislation prohibiting the buying and selling of 
children. The question was brought before the Uniform Law Confer
ence in 1989 by way of a resolution presented to the Criminal Law 
Section to amend the Criminal Code to deal with the issue. After some 
discussion the following resolution was passed: 

''That the adequacy of existing Canadian legislation, either fed
eral or provincial, to deal with the sale of children be examined by 
a working group from the Criminal Law and Uniform Law Sec
tions for reports and further consideration at the 1990 
conference.'' 

This report was prepared by commissioners from Saskatchewan and 
the federal Department of Justice. 

A. Present Provincial and Territorial Legislative Provisions 

Every province and territory has enacted offences proscribing traf
ficking in children. The specific provisions are set out in Appendix ''N '. 
A breakdown of the various provisions points out the following limita
tions on their use: 

(a) All provinces and territories except Manitoba tie the offence 
to adoption. The Manitoba provision prohibits payment for 
''the purported sale of a child for any purpose or procuring or 
assisting in procuring the purported sale of a child for any 
purpose''. 

An example of the other provisions is the Saskatchewan legis
lation which prohibits payment ''to procure or assist in pro
curing a child for the purposes of adoption''. This means that, 
outside Manitoba, proof that someone has purchased or sold 
a child is not sufficient to establish an offence. There must be 
some evidence that the purpose of the transaction is the 
adoption of the child. In addition, these provisions would not 
apply where there is proof that the purpose of the transaction 
was not adoption but some exploitative purpose such as cheap 
labour, pornography or prostitution. 
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(b) In most provinces and territories the charge must be laid 
within six months of the commission of the offence. Some 
provinces have extended this time limit e.g. Ontario - 2 years; 
New Brunswick - 6 years; Newfoundland -no time limit. 
However, in other provinces and territories, the 6 month limit 
remains a serious impediment to the usefulness of the provi
sions. 

(c) The penalties in most provinces and. territories are quite low. 
The maximum fine varies from $200 to $10,000. Provision for 
imprisonment ranges from zero to three years. Depending on 
the facts of the case these penalties could be seen as entirely 
inadequate. 

B. Present Criminal Code Provisions 

There is not currently an offence in the Criminal Code that specifi
cally prohibits the trafficking in or buying and selling of children. 
Furthermore, as the following analysis indicates, the offences of kid
napping, hostage taking and abduction may not always be appropriate 
charges. The specific provisions of sections 279 to 286 of the Criminal 
Code are set out in Appendix "B". 

Subsection 279(1) (kidnapping) is not limited to the kidnapping of 
children and requires that a person be held or transported "against his 
will". The essential element of this offence is the victim's lack of 
consent. However, in cases of child kidnapping the consent of the minor 
child is not an issue because the child does not have the capacity to 
consent. The consent of the parent would be the issue. 

There is also an issue with respect to whether this section covers the 
fraudulent taking or selling of children. The cases of R. v. Brown (1972), 
8 C. C. C. (2d) 13 (Ont. C.A.) and R. v. Metcalfe (1983), 10 C. C. C. (3d) 
114 (B.C.C.A.) indicate that false statements or fraud which induce a 
victim to enter into custody are included within this provision. Accord
ingly, false statements or fraud which induce a parent to relinquish 
custody of his or her child may be included within the kidnapping 
provision, but the section could be clarified. 

Subsection 279(2) (forcible confinement) enacts the common law 
offence of false imprisonment and refers specifically to the confine
ment, imprisonment or forcible seizure of a person. Although this may 
be a possible charge where there has been a forcible abduction of a child 
it is not clear whether a conviction could be obtained in a case where no 
force is involved. 
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Section 279.1 (hostage taking) was enacted in 1985 in response to the 
increase in international terrorism. It is very similar to the kidnapping 
offences described above except that it requires both that the hostage be 
detained and that someone else receive a threat of injury or continued 
detention of the hostage. 

Section 280 (abduction of person under 16) creates an offence for 
every one who abducts an unmarried person less than 16 years old. The 
actus reus of this offence is the taking or causing to be taken of a person 
from the possession of the parent, guardian or other person having the 
lawful care or charge of the child. This would seem to preclude prosecu
tion in cases where a child was abandoned or willingly sold by the 
parents. 

As with the section 280 offence, section 281 (abduction of person 
under 14) does not cover the situation where the parent abandons or 
willingly sells a child. The mens rea for this offence is the intention to 
deprive the parent, guardian or any other person who has the lawful 
care or charge, of possession of the child. 

Sections 282 and 283 (parental child abductions) create offences 
when a parent, guardian or any other person who has the lawful care or 
charge of a child less than 14 years old, abducts the child. Section 282 
applies where there is a contravention of a Canadian custody order and 
section 283 applies where there is no Canadian custody order. Section 
284 provides a defence where it can be established that the taking, 
enticing away, concealing, detaining, receiving or harbouring of any 
young person was done with the consent of the natural parent. 

C. Discussion 

In 1982 the federal government published "The Criminal taw in 
Canadian Society''. This document states that the purpose of the crimi
nallaw is ... ''to contribute to the maintenance of a just, peaceful and 
safe society through the establishment of a system of prohibitions, 
sanctions and procedures to deal fairly and appropriately with culpable 
conduct that causes or threatens serious harm to individuals and 
society". 

Where children are taken from their parents, without the consent of 
the parents, it would seem clear that this would be a kidnapping 
situation. Where children are taken from their parents, with the consent 
of the parents, for exploitative purposes such as pornography or prosti
tution, again, existing Criminal Code provisions are available to deal 
with these cases, e.g. procuring, living on the avails of prostitution, 
corrupting children, etc. Where parents voluntarily give up custody of 
their children for the purpose of adoption in return for payment the 

326 



APPENDIXL 

provincial laws establish offences although there is some issue as to their 
adequacy. Where a gap may exist is the case where parents voluntarily 
give up custody of their children in return for payment for purposes 
other than adoption, pornography or prostitution (e.g. slavery), or 
where the purpose is unknown or where fraud or duress is used to obtain 
the consent of the parent. 

Some parents who give up custody of their children in return for 
payment may legitimately have the best interests of their children in 
mind. They may feel they cannot financially support the child and that 
the person who is prepared to pay for the child will not only provide 
money to assist them in supporting themselves and their remaining 
children, but also provide better opportunities for the child in question. 

Creating a criminal offence in these situations would send a clear 
message that selling persons is contrary to our society's values. In 
addition, the criminal law could extend jurisdiction to acts which occur 
outside Canada where the offender is present in Canada. It could also 
apply to offenders who are outside Canada if it was made an extradit
able offence. 

The concept of payment for a child is, on its face, repugnant to our 
society. This is because it is a contract against public policy and because it 
smacks of slavery. However, it may not be easy to draw the line between 
proper legal intermediary services and the child trafficking practices that 
should be made illegal. The creation of a criminal offence or the broaden
ing of existing provincial offences will have to contend with this issue with 
respect to adoption cases and surrogacy arrangements. 

A total prohibition on payment could effectively prohibit surrogacy 
arrangements. Normally there is a payment to the birth mother from the 
surrogate parents to reimburse her for pecuniary and non-pecuniary 
costs of the pregnancy. In private adoption cases the adoptive parents 
will often reimburse the birth mother for expenses such as legal fees. 
Leaving the offence in provincial/territorial adoption legislation would 
allow for exceptions to be made to a blanket prohibition against pay
ment in legitimate cases. It should be noted that one of the areas to be 
examined by the Royal Commission on New Reproductive Technologies 
is the issues surrounding surrogacy contracts. 

The 17th session of the Hague Conference on Private International 
Law will address the subject of intercountry adoption. Canada is a 
participant at this Conference and any resulting international conven
tion or recommendations will likely have to be taken into account if and 
when Canadian legislative amendments regarding child trafficking are 
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developed. It should be noted, however, that the Conference has stated 
that it will focus on the civil aspects of international adoption and stay 
outside the criminal field. 

D. Options 

There are likely four options available for dealing with this issue: 

(a) create a criminal offence; 

(b) expand the provincial offences; 

(c) use criminal and provincial offences to cover different aspects 
of the problem; 

(d) do nothing. 

(a) An indictable criminal offence could be created which would 
prohibit payment for the sale of a child for any purpose, in 
terms similar to the Manitoba offence. This course of action 
would allow for increased penalties and eliminate the time 
limits with respect to prosecution. The offence could be made 
extraditable to ensure it would cover the broadest range of 
offenders possible. 

Whether or not a new criminal offence is created, consider
ation could be given to amending section 279 to clarify that it 
includes obtaining custody of a child through fraud or false 
statements. 

(b) Rather than enacting a new criminal offence, all of the prov
inces could adopt a provision which, as in Manitoba: 

(i) does not require proof of the purpose for which a child is 
purchased or sold; 

(ii) extends the time limit for prosecutions; and 

(iii) increases the penalties. 

It has been argued that the Manitoba provision may go be
yond what couH.l properly be considered as within the provin
cial jurisdiction. It may be more appropriate for the provinces 
to tie their offence to the provincial purpose which they are 
trying to protect, that is, to prevent the circumvention of the 
legislated adoption process. Then the criminal law could be 
used to fill any remaining gap. However, matters of child 
welfare fall squarely within provincial power. Therefore it is 
likely that the Manitoba provision is valid, subject only to the 
doctrine of federal legislative paramountcy if the federal gov-
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ernment chose to legislate in this area under its criminal law 
powers. 

(c) Most of the behaviour which should be prohibited is already 
an offence under provincial legislation and is primarily a 
provincial responsibility. There could be a constitutional 
"delegation" problem in attempting to define a Criminal 
Code offence in terms of contravening applicable adoption 
procedures. It would be possible to allow the provincial of
fences to deal with buying or selling of children for the pur
pose of adoption. A criminal offence could then deal with 
purposes relating to the exploitation of children such as por
nography, prostitution or abuse. However, it may be prefera
ble not to link the offences to any purpose so that proof of the 
purchase or sale of a child was all that would be required to be 
proved. 

(d) It is not clear that there is any urgent problem requiring the 
creation of a new criminal offence or the expansion of existing 
provincial/territorial offences. However, in the Report on 
Intercountry Adoption prepared for the 17th session of the 
Hague Conference on private international law (Preliminary 
Document No. 1, April1990) the writer stated as follows: 

The structural demand for children from industrialized 
countries and the equally structural availability of many 
homeless children in developing countries has, in addition 
to regular and legal intercountry adoptions, l~d to practices 
of international child trafficking either for purposes of 
adoption abroad, or under the cloak of adoption, for other 
- usually illegal - purposes. As no country allows such 
practices, they have to take place in the dark. As a result, it 
is very difficult - if not impossible - to obtain a reliable 
picture of the overall geographical span, nature and scope 
of these practices .... Yet, the documents submitted to the 
Secretary-General by a number of governments, and by 
organizations such as Interpol, Defence for Children Inter
national, International Federation Terres des Hommes and 
the International Federation of Human Rights leave no 
doubt that international trafficking of children does occur 
- in particular from Asian, Latin American and Eastern 
European countries to North America and Western Eu
rope. This confirms and broadens the conclusions of a 1987 
Report of the Parliamentary Assembly of the Council of 
Europe.'' 
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E. Conclusion 

This report does not make any recommendations with respect to the 
most appropriate resolution of this issue. It was considered to be more 
appropriate to leave the recommendations to be determined by the 
Conference after a thorough discussion of the issues at its 1990 meeting. 
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Offences 

AnnexA 

(See page 324) 

THE CHILD WELFARE ACT 

Statutes of Alberta 1984 c. C-8.1 

71(1) Any person who gives or receives or agrees to give or 
receive any payment or reward, whether directly or in
directly, to procure or assist in procuring a child for the 
purposes of adoption is guilty of an offence and liable to a 
fine of not more than $10,000 and in default of payment to 
imprisonment for a term not exceeding 6 months. 

(2) Subsection (1) does not apply to fees, expenses or 
disbursements incurred in respect of an adoption or pro
posed adoption and paid to 

(a) a qualified person who prepares a report pursuant 
to this Part, 

(b) a lawyer, or 

(c) a physician who examines, treats or immunizes 
the child. 

(3) No prosecution shall be commenced under this section 
except on the written authority of the Minister. 

THE ADOPTION ACT 

Revised Statutes of British Columbia 1979, c.4 

15.1 A person who, without authorization of the court or 
the superintendent 

(a) publishes by any means a notice or advertisement 
for the adoption of a child, 

(b) offers money or consideration of any kind to in
duce a person to amke a child available for adop
tion, or accepts 

(c) offers or accepts money or consideration of any 
kind in respect of procuring or assisting in pro
curing a child for adoption, 
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commits an offence and is liable to a penalty not exceeding 
$10,000. 

1980-36-2, proclaimed effective September 15, 1980; 1982-72-1, proclaimed effec
tive May 19, 1983. 

Sale of child 
offence 

THE CHILD AND FAMILY SERVICES ACT 

Statutes of Manitoba 1985-86, c.8 

84. Any person who gives or receives or agrees to give or to 
receive any payment or reward either directly or indirectly in 
consideration for 

(a) the purported sale of a child for any purpose; or 

(b) procuring or assisting in procuring the purported 
sale of a child for any purpose; 

is guilty of an offence punishable on summary conviction 
and liable to a fine of not less than $1,000.00 and not more 
than $10,000.00 or to imprisonment for a term not exceed
ing 6 months or both. 

THE FAMILY SERVICES ACT 

Statutes of New Brunswick, 1980, c. F-2. 2 

95(1) No person, whether before or after the birth of a child, 
shall make, give or receive or agree to make, give or receive a 
payment or reward or favour for or in consideration of or in 
rel~tion to 

(a) the adoption or proposed adoption of a child; 

(b) the giving of consent or the signing of an adoption 
consent to the adoption of a child; 

(c) the placement of the child with a view to the adop
tion of the child; or 

(d) the conduct of negotiations or the making of ar
rangements with a view to the adoption of the 
child. 
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95(2) Any person who violates subsection (1) commits an 
offence. 

95(3) An information with respect to an offence committed 
under this section may be laid at any time within six years of 
the alleged violation. 

95(4) Where the Minister has reasonable ground to suspect 
that any person has violated subsection (1), the Minister 
may, in addition to any action he may take with respect to 
prosecution, require any professional society, association or 
other organization authorized under the laws of the Pro
vince to regulate the professional activities of the person, to 
cause an investigation to be made into the matter. 

138 Any person who commits an offence under this Act is 
liable on summary conviction to a fine of not more than one 
thousand dollars or to imprisonment for a term not exceed
ing six months, or to both fine and imprisonment, and in 
default of payment of a fine to imprisonment in accordance 
with subsection 31(3) of the Summary Convictions Act. 

THE ADO~TION OF CHILDREN ACT, 1972 

Statutes of Newfoundland 1972, No. 36 

5. Any person who gives or receives or agrees to give or to 
receive any payment or reward, directly or indirectly, 

(a) in consideration of the adoption of a child; or 

(b) to procure a child for the purpose of adoption 

is guilty of an offence and liable on summary conviction to a 
fine not exceeding two thousand dollars or, in default of 
payment, to imprisonment for a term not exceeding three 
years, or to both such fine and such imprisonment. 

5A Notwithstanding section 8 of The Summary Proceed
ings Act proceedings in a prosecution for an offence under 
section 4 or 5 of this Act may be instituted at any time. 
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THE CHILD WELFARE ORDINANCE 

Northwest Territories Revised Ordinances, 1974, c.C-3 

Prohibition 

Consent 

Offence and 
penalty 

99.(1) Any person other than the Superintendent who gives 
or receives or agrees to give or receive any payment or 
reward, either directly or indirectly, to procure or assist in 
procuring a child for the purposes of adoption, is guilty of 
an offence and liable upon summary conviction to a fine of 
not more than two hundred dollars and in default of pay
ment to imprisonment for a term not exceeding six months. 

(2) No prosecution shall be commenced under this sec
tion except with consent of the Commissioner. 1969(3'd), c.1, 
s.4(s."103"). 

THE CHILDREN'S SERVICES ACT 

Revised Statutes of Nova Scotia, 1989, c.68 

14(3) Any person who gives or receives or agrees to give or to 
receive any payment or reward directly or indirectly 

(a) in consideration of the placement for adoption of 
a child; or 

(b) to procure a child for the purpose of adoption, 

is guilty of an offence and on summary conviction is liable 
to a fine of not more than two thousand dollars or to 
imprisonment for a term of not more than one year, or to 
both. 1976, c.8, s. 14; 1978, c.37, s. 18. 

THE CHILD AND FAMILY SERVICES ACT, 1984 

Statutes of Ontario, 1984, c. 55 

7o~~io;~~~~ 159. No person, whether before or after a child's birth shall 
give, receive or agree to give or receive a payment or reward 
of any kind in connection with, 

(a) the child's adoption or placement for adoption; 

(b) a consent under section 131 to the child's adoption; 
or 
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(c) negotiations or arrangements with a view to the 
child's adoption; 

except for, 

(d) the prescribed expenses of a licensee, or such grea
ter expenses as are approved by a Director; 

(e) proper legal fees and disbursements; and 

(f) a subsidy paid by an approved agency or by the 
Minister to an adQpting parent or to a person with 
whom a child is placed for adoption. 

160.(4) A person who contravenes section 159 and a direc
tor, officer or employee of a corporation who authorizes, 
permits or concurs in such a contravention by the corpora
tion is guilty of an offence and on conviction is liable to a 
fine of not more than $5,000 or to imprisonment for a term 
of not more than three years, or to both. 

(5) A proceeding under subsection (1), (2), or (4) shall 
not be commenced after the expiration of two years after the 
date on which the offence was, or is alleged to have been, 
committed. 

THE ADOPTION ACT 

Revised Statutes of Prince Edward Island, 1988 c.A~4 

23.(1) Any person, who gives or receives or agrees to give or 
receive any payment or reward, either directly or indirectly 
to procure or assist in procuring a child for the purposes of 
adoption, is guilty of an offence and liable upon summary 
conviction to a fine of not more than $200 and in default of 
payment to imprisonment for a term not exceeding six mon
ths. 

(2) Subsection (1) does not apply to any' 'fee for service'' 
charged by a director or an a,gency, if the director has given 
his consent for the charging of the fee. R.S.P.E.I. 1974, 
Cap. A-1, s. 24. 
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THE YOUTH PROTECTION ACT 

Revised statutes of Quebec, 1988 c. P-34.1 

135.1 Whether the placement or the adoption takes place in 
Quebec or elsewhere and whether or not the child is domi
ciled in Quebec, any person who 

(a) gives or receives or agrees ~o give or receive, 
directly or indirectly, a payment or a benefit either 
for finding a placement or contributing to a place
ment with a view for adoption, or for obtaining 
the adoption of a child, 

(b) contrary to this Act, places, attempts to place or 
contributes to the placement of a child with a view 
to his adoption or contributes to his adoption, 

(c) contrary to this Act, adopts or attempts to adopt a 
child, 

(d) contrary to the procedure of adoption prescribed 
in sections 72.3 and 72.3.1 and articles 614.1 and 
614.2 of the Civil Code of Quebec, brings into 
Quebec or assists in bringing into Quebec a child 
born outside Quebec, 

is guilty of an offence and liable, on summary proceedings, 
in addition to costs, to a fine of $2,000to $5,000, in the case 
of an individual, and to a fine of $5,000 to $10,000, in the 
case of a corporation. 

135.2 For each subsequent offence within two years of a 
conviction for the same offence, the amounts of the fines 
provided for in sections 134, 13.5 and 135.1 are doubled. 

136. Penal proceedings under this Act are brought in accor
dance with the Summary Convictions Act (chapter P-15). 

THE FAMILY SERVICES ACT 

Revised Statutes of Saskatchewan, 1978, c.F-7 

71.(1) No person shall give or receive or agree to give or 
receive any payment or reward or other consideration, either 
directly or indirectly, to procure or assist in procuring a child 
for the purpose of adoption. 
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72. A person who contravenes section 71 is guilty of an 
offence and liable on summary convic~ion to a fine of not 
more than $5,000 or to imprisonment for a term not exceed
ing one year, or to both fine and imprisonment, 1973, c.38, 
s.72. 

The Children's Act 

Revised Statutes of the Yukon, 1986, c.22 

102.(1) No person shall give or receive a payment or benefit 
in return for giving up a child or rights in relation to a child 
so that another person may adopt the child. 

(2) No person shall give or receive a payment or benefit 
in return for inducing a person to give up a child or rights in 
relation to a child so that another person may adopt the 
child. 

(3) No person shall attempt to do anything that is prohi
bited by subsection (1) or (2). 

(4) A person who breaches subsection (1), (2) or (3) 
commits an offence and is liable on summary conviction, 
for a first offence, to a fine of up to $5,000 or to imprison
ment for as long as one year, or both and for a subsequent 
conviction, to a fine of up to $10,000 or to imprisonment for 
as long as two years, or both. 
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ANNEXB 

(See page 325) 

Criminal Code, (1990) 

Kidnapping, Hostage Taking and Abduction 

KIDNAPPING -Forcible confinement- Non-resistance. 

279. (1) Every one who kidnaps a person with intent 

(a) to cause him to be confined or imprisoned against his 
will, 

(b) to cause him to be unlawfully sent or transported out of 
Canada against his will, or 

(c) to hold him for ransom or to service against his will, 

is guilty of an indictable offence and liable to imprisonment for life. 

(2) Every one who, without lawful authority, confines, impri
sons or forcibly seizes another person is guilty of an indictable offence 
and liable to imprisonment for a term not exceeding ten years. 

(3) In proceedings under this section, the fact that the person in 
relation to whom the offence is alleged to have been committed did not 
resist is not a defence unless the accused proves that failure to resist was 
not caused by threats, duress, force or exhibition of force. 

HOSTAGE TAKING -Punishment - Non.;resistance. 

279.1(1) Every one who takes a person hostage who 

(a) confines, imprisons, forcibly seizes or detains that per
son, and 

(b) in any manner utters, conveys or causes any person to 
receive a threat that the death of, or bodily harm to, the 
hostage will be caused or that the confinement, impri
sonment or detention of the hostage will be continued 

with intent to induce any person, other than the hostage, or any group 
of persons or any state or international or intergovernmental organiza
tion to commit or cause to be committed any act or omission as a 
condition, whether express or implied, of the release of the hostage. 

(2) Every one who takes a person hostage is guilty of indictable 
offence and liable to a maximum term of imprisonment for life. 

(3) Subsection 279(3) applies to proceedings under this section 
as if the offence under this section were an offence under section 279. 
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ABDUCTION OF PERSON UNDER SIXTEEN- Definition of 
"guardian". 

280. (1) Every one who, without lawful authority, takes or causes to 
be taken an unmarried person under the age of sixteen years out of the 
possession of and against the will of the parent or guardian of that 
person is guilty of an indictable offence and liable to imprisonment for a 
term not exceeding five years. 

(2) In this section and sections 281 to 283, "guardian" includes 
any person who has in law or in fact the custody or control of another 
person. 

ABDUCTION OF PERSON UNDER FOURTEEN 

281. Every one who, not being the parent, guardian or person having 
the lawful care or charge of a person under the age of fourteen years, 
unlawfully takes, entices away, conceals, detains, receives or harbours 
that person with intent to deprive a parent or guardian, or any otehr 
person who has the lawful care or charge of that person, of the posses
sion of that person is guilty of an indictable offence and liable to 
imprisonment for a term not exceeding ten years. 

ABDUCTION IN CONTRAVENTION OF CUSTODY ORDER 
282. Every one who, being the parent, guardian or person having the 

lawful care or charge of a person under the age of fourteen years, takes, 
entices away, conceals, detains, receives or harbours that person, in 
contravention of the custody provisions of a custody order in relation to 
that person made by a court anywhere in Canada, with intent to deprive 
a parent or guardian, or any other person who has the lawful care or 
charge of that person, of the possession of that person is guilty of 

(a) an indictable offence and liable to imprisonment for a 
term not exceeding ten years; or 

(b) an offence punishable on summary conviction. 

ABDUCTION WHERE NO CUSTODY ORDER- Consent required. 

283.(1) Every one who, being the parent, guardian or person having 
the lawful care or charge of a person under the age of fourteeen years, 
takes, entices away, conceals, detains, receives or harbours that person, 
in relation to whom no custody order has been made by a court any
where in Canada, with intent to deprive a parent or guardian, or any 
other person who has the lawful care or charge of that person, of the 
possession of that person, is guilty of 
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(a) an indictable offence and liable to imprisonment for a 
term not exceeding ten years; or 

(b) an offence punishable on summary conviction. 

(2) No proceedings may be commenced under subsection (1) 
without the consent of the Attorney General or counsel instructed by 
him for that purpose. 

DEFENCE 

284. No one shall be found guilty of an offence under sections 281 to 
283 if he establishes that the taking, enticing away, concealing, detain
ing, receiving or harbouring of any young person was done with the 
consent of the parent, guardian or other person having lawful posses
sion, care or charge of that young person. 

285. No one shall be found guilty of an offence under sections 280 to 
283 if the court is satisfied that the taking, enticing away, concealing, 
detaining, receiving or harbouring of any young person was necessary 
to protect the young person from danger of imminent harm. 

286. In proceeding in respect of an offence under sections 280 to 283, 
it is not a defence to any charge that a young person consented to or 
suggested any conduct of the accused. 
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(voir page 50) 

TRAFIC D'ENFANTS 

Le present rapport traite de l'efficacite des dispositions de la h~gisla
tion canadienne interdisant l'achat et la vente d'enfants. Une resolution 
a ete presentee a la Section du droit criminel de la Conference sur 
l'uniformisation des lois en 1989, proposant la modification du Code 
criminel pour contrer le trafic d'enfants. Apres la tenue d'un debat, la 
resolution suivante a ete adoptee: 

«Qu'un groupe de travail de Ia Section du droit criminel et de Ia 
Section du droit uniforme etudie 1' efficacite de I a legislation 
canadienne actuelle, provinciale ou fecterale, qui traite de la vente 
d' enfants, et fasse conna1tre les resultats de son etude en vue d'un 
examen plus approfondi a Ia reunion de 1990.» 

Le present rapport a ete redige par les commissaires de la Saskatche
wan et du Canada. 

A. Dispositions des lois provinciales et territoriales actuelles 

Chaque province et territoire a adopte des dispositions interdisant le 
trafic d'enfants. Ces dispositions figurent a l'annexe A. Vanalyse des 
dispositions en questions revele qu'elles sont d'une utilite restreinte: 

a) Les infractions prevues par les provinces et territoires, a !'ex
ception du Manitoba, com porte la notion d' adoption. La 
disposition adoptee par le Manitoba interdit a quiconque «de 
vendre un enfant, peu importe le motif, ou de faciliter ou 
d'aider a faciliter la vente d'un enfant, peu importe le motif». 

Par contre, les dispositions des autres administrations, par 
exemple celle de la Saskatchewan, interdisent tout paiement 
pour I' obtention ou pour l'aide a !'obtention d'un enfant a des 
fins d'adoptiom>. Par consequent, il ne suffit pas d'etablir la 
preuve qu'une personne a achete ou vendu un enfant pour 
qu'elle soit condamnee aux termes d'une telle dispostion: il 
faut aussi prouver que le but lela transaction etait I' adoption. 
En outre, une telle disposition ne s'applique pas si la preuve 
revele que le but de la transaction n'etait pas I' adoption, mais 
bien une autre fin abusive telle !'exploitation de la main
d'ouevre enfantine, la pornographie ou la prostitution. 

b) Dans la plupart des provinces et territoires, les accusations 
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doivent etre portees dans les six mois suivant la perpetration de 
!'infraction. Quelques provinces ant prolonge ce delai, par 
exemple, !'Ontario a 2 ans; le Nouveau-Brunswick, a 6 ans; 
Terre-Neuve, aucun delai de prescription. Dans les autres pro
vinces et territoires, le delai de prescription de 6 mois fait 
obstacle a l'utilite de ces dispositions. 

c) Dans la majorite des provinces et terri to ires, les peines infligees 
sont tres legeres. Les amendes maximales varient de 200 $ a 
10 000 $.Pour ce qui est des peines d'emprisonnement, elles 
varient de zero a trois ans. Compte tenu des circonstances 
particulieres de chaque affaire, ces peines peuvent s'averer 
tout a fait inadequate. 

B. Dispositions actuelles du Code criminel 

Actuellement, il n' existe aucune disposition dans le Code criminel qui 
interdise expressement le trafic, l'achat ou lavente d'enfants. En outre, 
comme le revele }'analyse qui suit, les chefs d'accusations prevus aux 
dispositions relatives a l'enlevement, ala prise d'otage et au rapt ne 
semblent pas convenir ou s'appliquer aux cas de pratiques frauduleuses 
en matiere d'adoption. Ces dispositions, soit les articles 279 a 286 du 
Code criminel, figment a l'annexe B. 

Le paragraphe 279(1) [Enlevement] ne se limite pas a l'enlevement 
d'enfants et exige la detention ou le transport d'une personne «contre 
son grb>. IJelement essentiel de cette infraction est !'absence du con
sentement de la victime. Neanmoins, lorsqu'il s'agit de l'enlevement 
d'un enfant mineur, la question du consentement n'est pas pertinente, 
car l'enfant n'a pas la capacite juridique de consentir; c'est le consente
ment du pere ou de la mere qui serait en cause. 

Par ailleurs, il n'est pas clair que cette disposition s'applique effec
tivement ala prise ou ala vente frauduleuse d'enfants. Les affaires R. v. 
Brown, (1972) 8 C.C.C. (2d) 13 (C.A.del'Ont.) etR. v. Metcalfe, (1983) 
10 C.C.C. (3d) 114 (C.A. de la C.-B.) semblent indiquer que les declara
tions inexactes et frauduleuses qui poussent la victirne a se sournettre a 
la garde d'une personne entrent dans la portee du paragraphe 279 (1). 
Par consequent, les declarations inexactes ou frauduleuses qui poussent 
le pere ou la mere a renoncer a la garde de son enfant peuvent tomber 
sous le coup de cette disposition, mais on gagnerait a reformuler cette 
disposition pour le preciser. 

Le paragraphe 279 {2) [Sequestration] incorpore dans le droit positif 
!'infraction de sequestration de la common law et prevoit expressement 
la sequestration, l'emprisonnement et la prise d'une personne par la 
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force. Bien que cette disposition puisse s'appliquer aux cas de rapt 
d'enfants par la force, i1 n'est pas evident qu'une personne serait 
condamne si elle n' a pas fait usage de la force. 

L'article 279.1 [Prise d'otage] a ete adopte en 1985 pour contrer la 
montee vertigineuse du terrorisme international. II ressemble beaucoup 
aux dispositions susmentionnees relatives a 1' enlevement, sauf que l' ele
ment materiel de !'infraction prevue a article 279.1 exige la detention de 
l'otage et la menace que celui-ci soit blesse ou que sa detention se 
poursuive. 

L'article 280 [Enlevement d•une personne agee de moins de 16 ans] 
dispose que quiconque enleve une personne non mariee agee de moins 
de seize ans commet une infraction. L'element materiel de cette infrac
tion est l'enlevement ou le fait de faire enlever une personne de la 
possession et contre la volonte de son pere, ou de sa mere, de son tuteur 
ou de toute autre personne qui en a la garde ou la charge legale. Cette 
infraction ne permet pas d'intenter des poursuites lorsque les parents 
ont abandonne l'enfant ou qu'ils l'ont vendu de plein gre. 

A l'instar de I' article 280, I' article 281 [Enlevement d•une personne 
iigee de moins de 14 ans] ne s'applique pas aux cas oil le pere, ou la mere, 
abandonne son enfant ou le vend de son plein gre. L'element moral de 
cette infraction est !'intention depriver de la possession de I' enfant le 
pere la mere le tuteur ou toute autre personne en ayant la garde ou la 
charge legale. 

Les articles 282 et 283 [Enlevement d•enfants par le pere ou la mere] 
disposent que le pere, la mere, le tuteur ou toute autre personne ayant la 
garde ou la charge legale d'un enfant de moins de quatorze ans commet 
une infraction s'il enleve I' enfant en question. L'article 282 s'applique 
aux enlevements en contravention avec une ordonnance de garde rendue 
par un tribunal canadien et I' article 283, aux enlevements en I' absence 
d'une ordonnance de garde rendue par un tribunal canadien. L'article 
284 prevoit une defense s'il est prouve que la personne a enleve, en
traine, retenu, re<;u, cache ou heberge un jeune avec le consentement de 
son pere, de sa mere ou de son tuteur. 

C. Discussion 

En 1982, le gouvernement federal a publie Le Droit penal dans Ia 
societe canadienne. Ce document declare que le droit penal a pour objet 
«de c6ntribuer a faire regner la justice, la paix et la securite dans .la 
societe au moyen d'un ensemble de prohibitions, de sanctions et de 
procedures destinees a reagir de fa<;on equitable et appropriee aux 
comportements reprehensibles qui causent ou menacent de causer un 
prejudice grave aux personnes ou ala collective». 
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Lorsque des enfants sont retires de la garde de leurs parents sans le 
consentement de ceux-ci, il parait evident qu'il s'agit alors d'un enleve
ment. Lorsque des enfants sont retires de la garde de leurs parents, avec 
le consentement de ceux-ci, a des fins abusives telles que la porno
graphie ou la prostitution, les dispositions actuelles du Code criminel 
s'appliquent a de tels cas (p. ex., le proxenetisme ou la corruption 
d'enfants). Les lois provinciales s'appliquent, quoique cette application 
soit d'une efficacite douteuse, aux cas oil les parents renoncent, moyen
nant une contrepartie, de plein gre ala garde de leurs enfants a des fins 
d'adoption. Mais i1 existe une lacune lorsque les parents renoncent de 
plein gre et avec contrepartie a la garde de leurs enfants a des autres que 
I' adoption, par exemple, la pornographie, la prostitution, l'esclavage 
ou autres fins inconnues, ou encore s'ils renoncent ala garde de leurs 
enfants du fait de la fraude ou de la coercition. 

Certains parents qui renoncent ala garde de leurs enfants, moyennant 
une contrepartie, peuvent legitimement avoir l'interet de leurs enfants a 
I' esprit. lis sont peut -etre d' avis qu 'ils ne sont pas en mesure de pourvoir 
financierement aux besoins de leur enfant et que la personne qui est 
prete a payer pour I' enfant veut non seulement fournir de I' argent pour 
aider les parents a subvenir a leurs propres besoins ainsi qu'a ceux de 
leurs autres enfants, mais aussi offrir de meilleurs horizons a 1' enfant en 
question. 

L'adoption d'une disposition interdisant de telles situation indiquerat 
clairement que la vente de personnes est contraire aux valeurs de notre 
societe. En outre, cette disposition pourrait etendre la competence des 
tribunaux canadiens aux cas survenus a l'etranger lorsque le contreve
nant se trouve au Canada. Bile pourrait egalement s'appliquer aux 
contrevenants a l'etranger s'il est prevu que cette infraction peut donner 
lieu a 1' extradition. 

La notion meme de paiement pour un enfant repugne a notre societe. 
La raison est qu'il s'agit d'un contrat contraire a l'ordre public qui tient 
de l'esclavage. Toutefois, il peut ne pas s'averer facile de faire Ia distinc
tion entre les services intermediaires legaux et les pratiques du trafic 
d'enfants, qui devraient etre criminalisees. II faudra resoudra cette 
question, de meme que la question des contrats de grossesse, avant de 
creer une infraction ou d' elargir la portee des infractions provinciales 
actuelles. 

L'interdiction totale des paiements pourrait efficacement eliminer les 
contrats de grossesse. Habituellement, la mere porteuse rer;oit du cou
ple demandeur un paiement pour la dedommager des depenses et des 
inconvenients de Ia grossesse. Souvent, dans les cas d'adoption privee, 
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le couple demandeur rembourse aussi ala mere porteuse les frais, tels les 
frais juridiques, qu'elle a engages. L'incorporatio~ de !'infraction aux 
lois provinciales et territoriales relatives a }'adoption permettrait de 
prevoir des exceptions, dans les cas legitimes, a !'interdiction generale 
visant les paiements. Par ailleurs, il est utile de preciser que la Commis
sion royale d'enquete sur les nouvelles techniques de reproduction 
etudiera la question des contrats de grossesse. 

La --Dix-septieme session de la Conference de la Haye sur le droit 
international prive traitera de la question de !'adoption internationale. 
Le Canada participera ala Conference, et toute convention interna
tionale ou toute recommandation qui en ressortira devra probablement 
etre prise en consideration pour elaborer la modification de la legisla
tion canadienne en ce qui concerne le trafic d'enfants. Quoi qu'il en 
soit, la Conference a declare qu'elle se concentrera sur les aspects civils 
de !'adoption internationale et ne touchera pas au domaine penal. 

D. Options 

Quatre options ont ete elaboree pour contrer le trafic d'enfants: 

a) creer une infraction; 

b) etendre Ia portee des infractions provinciales; 

c) recourir a des infractions, prevues au Code criminel et aux lois 
provinciales, pour couvrir les divers aspects du trafic d'en
fants; 

d) maintenir le droit actuel; 

a) On pourrait prevoir au Code criminel un acte criminel qui 
interdirait a quiconque de payer pour Ia vente d'un enfant, peu 
importe le motif, en des termes similaires a Ia lt!gislation 
manitobaine. Cette mesure prevoirait aussi 1' augmentation des 
peines et eliminerait les delais de prescription touchant les 
poursuites. En outre, cette infraction pourrait donner lieu a 
!'extradition de fa<;on a s'appliquer au plus grand nombre 
possible de contrevenants. 

Que !'infraction criminelle soit creee ou non, on pourrait 
envisager la modification de !'article 279 de fa9on a preciser 
qu'il s'applique effectivement aux cas ou Ia garde d'un enfant 
a ete obtenue au moyen de declarations inexactes ou fraudu
leuses. 

b) Plutot que de creer une nouvelle infracton criminelle, les 
provinces pourraient adopter utie disposition qui, comme au 
Manitoba: 
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(i) n'exige pas de prouver le but de l'achat ou de la vente de 
]'enfant; 

(ii) prolonge le delai de prescription touchant les poursuites; 

(iii) augmente la severite des peines. 

Toutefois, certains, soutiennent que la disposition manito
baine outrepasse la sphere de competence de la province. Par 
mesure de prudence constitutionelle, les provinces pourraient 
incorporer dans leurs dispositions la notion qu'elles tentent de 
d'interdire, a savoir, !'adoption par des moyens autres que la 
procedure prevue par la loi. A partir de la, le droit penal 
pourrait tres bien combler les lacunes. Toutefois, la question 
de l'aide sociale a l'enfance releve assurement de la compe
tence des provinces. C' est pourquoi, la disposition manito
baine est vraisemblablement valide, sous reserve de la theorie 
de la primaute des lois federales, si le gouvernement federal 
decidait de legiferer dans ce domaine aux termes de ses 
pouvoirs en matiere criminelle. 

c) La plus grande partie de la conduite a interdire releve princi
palement de la competence provinciale et est deja visee par des 
infractions provinciales. Par consequent, il pourrait s'averer 
difficile, au plan constitutionnel, de definir une infraction au 
Code criminel en termes de contravention aux procedures d'a
doption applicables. Les infractions provinciales pourraient 
traiter de la vente et de l'achat d'enfants a des fins d'adoption; 
]'infraction criminelle pourrait alors prevoir les fins d'ex
ploitation, par exemple, la prostitution, la pornographie ou 
autres fins abusives. Toutefois, il conviendrait peut-etre mieux 
de ne pas prevoir !'element du motif de l'achat ou de Ia vente 
d'enfants de fa9on que celui-ci ne soit pas un point a prouver. 

d) Il n' est pas evident que le probleme so it urgent au point de 
necessiter la creation d'une nouvelle infraction criminelle ou 
l'elargissement de la portee des infractions provinciales et 
territoriales actuelles. Par contre, dans le Rapport sur /'adop
tion d'enjants originaires de l'etranger, redige aux fins de la 
Dix-septieme session de la Conference de la Haye sur le droit 
international prive (document preliminaire n;supo 1, avril 
1990), l'auteur declare: 

«La demande structurelle d'enfants dans les pays indus
trialise et la disponibilite egalement structurelle de nom
breux enfants sans foyer dans les pays en voie de 

346 



APPENDICEL 

developpement ont donne naissance non seulement aux 
adoptions regulieres et legales a l'interieur de chaque pays, 
mais a des trafics internationaux d'enfants, soit aux fins 
d' adoption a I' etranger, so it so us le couvert de 1' adoption, a 
d'autres fins habituellement illicites. Aucun pays n'autori
sant de telles pratiques, elles doivent necessairement se de
rouler dans 1' ombre. II est done tres difficile sin on 
impossible - de parvenir a un tableau digne de foi de leur 
etendue geographique, de leur nature et de leur portee. Ce 
probleme de determination des faits est evoque par exemple 
dans divers rapports et notes etablis ace sujet par le Secre
taire general de l'ONU a !'intention de la Commission des 
Droits de l'Homme de l'ECOSOC. Et pourtant les docu
ments soumis au Secretaire general par divers gouverne
ments et par des organisations telles qu'Interpol, Defense 
des Enfants- International, la Federation internationale de 
Terre des Hommes et la Federation internationale des droits 
de l'homme ne permettent pas de douter qu'un trafic in
ternational d' enfants se produit, en particulier entre les pays 
de 1' Asie, d' Amerique latine et Europe orientale d'une part 
et les pays d' Amerique du Nord et d'Europe occidentale 
d'autre part. Ce qui confirme et elargit les conclusions d'un 
rapport de 1' Assemblee parlementaire du Conseil de 
l'Europe datant de 1987. 

E. Conclusion 

Le present rapport ne met de 1' avant aucune recommandation quant 
la meilleure facon de resoudre la question du trafic d'enfants. II con
vient de laisser ala Conference de formuler les recommandations a pres 
debat approfondi de la question ala session de 1990. 
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(See page 341) 

THE CHILD WELFARE ACT 

Statutes of Alberta 1984 c. C-8.1 

71(1) Any person who gives or receives or agrees to give or 
receive any payment or reward, whether directly or in
directly, to procure or assist in procuring a child for the 
purposes of adoption is guilty of an offence and liable to a 
fine of not more than $10,000 and in default of payment to 
imprisonment for a term not exceeding 6 months. 

(2) Subsection (1) does not apply to fees, expenses or 
disbursements incurred in respect of an adoption or pro
posed adoption and paid to 

(a) a qualified person who prepares a report pursuant 
to this Part, 

(b) a lawyer, or 

(c) a physician who examines, treats or immunizes 
the child. 

(3) No prosecution shall be commenced under this section 
except on the written authority of the Minister. 

THE ADOPTION ACT 

Revised Statutes of British Columbia 1979, c.4 

15.1 A person who, without authorization of the court or 
the superintendent 

(a) publishes by any means a notice or advertisement 
for the adoption of a child, 

(b) offers money or consideration of any kind to in
duce a person to amke a child available for adop
tion, or accepts 

(c) offers money or consideration of any kind in re
spect of procuring or assisting in procuring a child 
for adoption, 
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commits an offence and is liable to a penalty not exceeding 
$10,000. 

1980-36-2, proclaimed effective September 15, 1980; 1982-72-1, proclaimed effec
tive May 19, 1983. 

Sale of child 
offence 

THE CHILD AND FAMILY SERVICES ACT 

Statutes of Manitoba 1985-86, c.8 

84. Any person who gives or receives or agrees to give or to 
receive any payment or reward either directly or indirectly in 
consideration for 

(a) the purported sale of a child for any purpose; or 

(b) procuring or assisting in procuring the purported 
sale of a child for any purpose; 

is guilty of an offence punishable on summary conviction 
and liable to a fine of not less than $1,000.00 and not more 
than $10,000.00 or to imprisonment for a term not exceed
ing 6 m<?nths or both. 

THE FAMILY SERVICES ACT 

Statutes of New Brunswick, 1980, c. F-2. 2 

95(1) No person, whether before or after the birth of a child, 
shall make, give or receive or agree to make, give or receive a 
payment or reward or favour for or in consideration of or in 
relation to 

(a) the adoption or proposed adoption of a child; 

(b) the giving of consent or the signing of an adoption 
consent to the adoption of a child; 

(c) the placement of the child with a view to the adop
tion of the child; or 

(d) the conduct of negotiations or the making of ar
rangements with a view to the adoption of the 
child. 
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95(2) Any person who violates subsection (1) commits an 
offence. 

95(3) An information with respect to an offence committed 
under this section may be laid at any time within six years of 
the alleged violation. 

95(4) Where the Minister has reasonable ground to suspect 
that any person has violated subsection (1), the Minister 
may, in addition to any action he may take with respect to 
prosecution, require any professional society, association or 
other organization authorized under the laws of the Pro
vince to regulate the professional activities of the person, to 
cause an investigation to be made into the matter. 

138 Any person who commits an offence under this Act is 
liable on summary conviction to a fine of not more than one 
thousand ctollars or to imprisonment for a term not exceed
ing six months, or to both fine and imprisonment, and in · 
default of payment of a fine to imprisonment in accordance 
with subsection 31 (3) of the Summary Convictions Act. 

THE ADOPTION OF CHILDREN ACT, 1972 

Statutes of Newfoundland 1972, No. 36 

5. Any person who gives or receives or agrees to give or to 
receive any payment or reward, directly or indirectly, 

(a) in consideration of the adoption of a child; or 

(b) to procure a child for the purpose of adoption 

is guilty of an offence and liable on summary conviction to a 
fine not exceeding two thousand dollars or, in default of 
payment, to imprisonment for a term not exceeding three 
years, or to both such fine and such imprisonment. 

5A Notwithstanding section 8 of The Summary Proceed
ings Act proceedings in a prosecution for an offence under 
section 4 or 5 of this Act may be instituted at any time. 
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THE CHILD WELFARE ORDINANCE 

Northwest Territories Revised Ordinances, 1974, c.C-3 

Prohibition 

Consent 

Offence and 
penalty 

No payments 
for adoption 

99.(1) Any person other than the Superintendent who gives 
or receives or agrees to give or receive any payment or 
reward, either directly or indirectly, to procure or assist in 
procuring a child for the purposes of adoption, is guilty of 
an offence and liable upon summary conviction to a fine of 
not more than two hundred dollars and in default of pay
ment to imprisonment for a term not exceeding six months. 

(2) No prosecution shall be commenced under this sec
tion except with consent of the Commissioner. 1969(3rd), c.1, 
sA (s."103"). 

THE CHILDREN'S SERVICES ACT 

Revised Statutes of Nova Scotia, 1989, c.68 

14(3) Any person who gives or receives or agrees to give or to 
receive any payment or reward directly or indirectly 

(a) in consideration of the placement for adoption of 
a child; or 

(b) to procure a child for the purpose of adoption, 

is guilty of an offence and on summary conviction is liable 
to a fine of not more than two thousand dollars or to 
imprisonment for a term of not more than one year, or to 
both. 1976, c.8, s. 14; 1978, c.37, s. 18. 

THE CHILD AND FAMILY SERVICES ACT, 1984 

Statutes of Ontario, 1984, c.SS 

159. No person, whether before or after a child's birth shall 
give, receive or agree to give or receive a payment or reward 
of any kind in connection with, 

(a) the child's adoption or placement for adoption; 

(b) a consent under section 131 to the child's adoption; 
or 
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Limitation 
period 

Offence of 
procuring of 
adoption for 
reward 

Exception 
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(c) negotiations or arrangements with a view to the 
child's adoption; 

except for, 

(d) the prescribed expenses of a licensee, or such grea
ter expenses as are approved by a Director; 

(e) proper legal fees and disbursements; and 

(f) a subsidy paid by an approved agency or by the 
Minister to an adopting parent or to a person with 
whom a child is placed for adoption. 

160.(4) A person who contravenes section 159 and a direc
tor, office:r or employee of a corporation who authorizes, 
permits or concurs in such a contravention by the corpora
tion is guilty of an offence and on conviction is liable to a 
fine of not more than $5,000 or to imprisonment for a term 
of not more than three years, or to both. 

(5) A proceeding under subsection (1), (2), or (4) shall 
not be commenced after the expiration of two years after the 
date on which the offence was, or is alleged to have been, 
committed. 

THE ADOPTION ACT 

Revised Statutes of Prince Edward Island, 1988 c.A-4 

23 .(1) Any person, who gives or receives or agrees to give or 
receive any payment or reward, either directly or indirectly 
to procure or assist in procuring a child for the purposes of 
adoption, is guilty of an offence and liable upon summary 
conviction to a fine of not more than $200 and in default of 
payment to imprisonment for a term not exceeding six mon
ths~ 

(2) Subsection (1) does not apply to any ''fee for service'' 
charged by a director or an agency; if the director has given 
his consent for the charging of the fee. R.S.P.E.I. 1974, 
Cap. A-1, s. 24. 
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THE YOUTH PROfECTION ACT 

Revised statutes of Quebec, 1988 c. p:..34.1 

13 5 .1 Whether the placement or the adoption takes place in 
Quebec or elsewhere and whether or not the child is domi
ciled in Quebec, any person who 

(a) gives or receives or agrees to give or r~ceive, 

directly or indirectly, a payment or a benefit either 
for finding a placement or contributing to a place
ment with a view for adoption, or for obtaining 
the adoption of a child, 

(b) contrary to this Act, places, attempts to place or 
contributes to the placement of a child with a view 
to his adoption or contributes to his adoption, 

(c) contrary to this Act, adopts or attempts to adopt a 
child, 

(d) contrary to the procedure of adoption prescribed 
in sections 72.3 and 72.3.1 and articles 614.1 and 
614.2 of the Civil Code of Quebec, brings into 
Quebec or assists in bringing into Quebec a child 
born outside Quebec, 

is guilty of an offence and liable, on summary proceedings, 
in addition to costs, to a fine of $2,000 to $5,000, in the case 
of an individual, and to a fine of $5,000 to $10,000, in the 
case of a corporation. 

135.2 For each subsequent offence within two years of a 
conviction for the same offence, the amounts of the fines 
provided for in sections 134, 135 and 135.1 are doubled. 

136. Penal proceedings under this Act are brought in accor
dance with the Summary Convictions Act (chapter P-15). 

THE FAMILY SERVICES ACT 

Revised Statutes of Saskatchewan, 1978, c.F7 7 

71.(1) No person shall give or receive or agree to give or 
receive any payment or reward or other consideration, either 
directly or indirectly, to procure or assist in procuring a child 
for the purpose of adoption. 
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72. A person who contravenes section 71 is guilty of an 
offence and liable on summary conviction to a fine of not 
more than $5,000 or to imprisonment for a term not exceed
ing one year, or to both fine and imprisonment, 1973, c.38, 
s.72. 

The Children's Act 

Revised Statutes of the Yukon, 1986, c.22 

102.(1) No person shall give or receive a payment or benefit 
in return for giving up a child or rights in relation to 
a child so that another person may adopt the child. 

(2) No person shall give or receive a payment or benefit 
in return for inducing a person to give up a child or 
rights in relation to a child so that another person 
may adopt the child. 

(3) No person shall attempt to do anything that is prohi
bited by subsection (1) or (2). 

(4) A person who breaches subsection (1), (2) or (3) 
commits an offence and is liable on summary con
viction, for a first offence, to a fine of up to $5,000 
or to imprisonment for as long as one year, or both 
and for a subsequent conviction, to a fine of up to 
$10,000 or to imprisonment for as long as two years, 
or both. 

354 



ANNEXEB 

(voir page 342) 

Code ciliminel 

Enlevement, prise d'otage et rapt 

279. (1) Est coupable d'un acte criminel et passible de l'emprisonne
ment a perpetuite quiconque enleve une personne avec !'intention: 

(a) soit de la faire sequestrer ou emprisonner centre son gre; 

(b) so it de I a faire illegalement envoyer ou transporter a 
l'etranger, centre son gre; 

(c) soit de la detenir en vue de rancon ou de service, centre 
son gre. 

(2) Est coupable d'un acte criminel et passible d'un emprisonne
ment maximal de dix ans quiconque, sans autorisation legitime, seques
tre, emprisonne ou saisit de force une autre personne. 

(3) Dans les poursuites engagees en vertu du present article, le 
fait que la personne a l'egard de laquelle il est allegue que }'infraction a 
ete commise n' a pas offert de resistance, ne constitue une defense que si 
le prevenu preuve que !'absence de resistance n'a pas ete causee par des 
menaces, la contrainte, la violence ou une manifestation de force. 
S.R.C. 1970, c. C-34, art. 247; L.R.C. (1985), c. 27 (1er suppl.), art. 39. 

279.1(1) Commet une prise d'otage quiconque: 

(a) d'une part, sequestre, emprisonne, saisit ou detient de 
force une personne; 

(b) d'autre part, de quelque facon, menace de causer la 
mort de cette personne ou de la blesser, ou de continue a 
la sequestrer, l'emprisonner ou la deternir, 

dans !'intention d'amener une autre personne, ou un groupe de per
sonnes, un Et~t ou une organisation internationale ou intergouverne
mentale a faire ou a omettre de faire quelque chose comme condition, 
expresse ou implicite, de la liberation de 1' otage. 

(2) Quiconque commet une prise d'otage est coupable d'un acte 
criminel et passible de l'emprisonnement a perpetuite. 

(3) Le paragraphe 279(3) s'applique aux poursuites engagees en 
vertu du present article comme si !'infraction que ce dernier prevoit etait 
celle que prevoit I' article 279. L.R.C. (1985), c. 27 (ler suppl.), art. 40. 
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280.(1) Quiconque, sans autorisation legitime, enleve ou fait enlever 
une personne non mariee, agee de moins de seize ans, de la possession et 
contre la volonte de son pere ou de sa mere, d'un tuteur ou de toute autre 
personne qui en a la garde ou la charge legale est coupable d'un acte 
criminel et passible d'un emprisonnement maximal de cinq ans. 

(2) Au present article et aux articles 281 a 283, «tuteur» s'entend 
notamment de toute personne qui en droit ou de fait a la garde ou la 
surveillance d'une autre personne. S.R.C. 1970, c. C-34, art. 249; 1980-
81-82-83, c. 125, art. 20. 

281. Quiconque, n'etant pas le pere, la mere, le tuteur ou une per
sonne ayant la garde ou la charge legale d'une personne agee de moins 
de quatorze ans, enleve, entraine, retient, rec;:oit, cache ou heberge cette 
personne avec !'intention depriver de la possession de celle-d le pere, la 
mere, le tuteur ou une autre personne ayant la garde ou la charge legale 
de cette personne est coupable d'un acte criminel et passible d'un 
emprisonnement maximal de dix ans. S.R.C. 1970, c. C-34, art. 250; 
1980-81-82-83, c. 125, art. 20. 

R. c. Pere Jean Gregoire de Ia Trinite, (1981) 60 C.C.C. (2d) 542 
(C.A.Q.). 

Une condamnation d'outrage au tribunal dans une instance civile 
pour a voir refuse de se conformer a une ordonnance de garde d' enfants 
n'empeche pas une condamnation subsequente pour le rapt des memes 
enfants durant la meme periode de temps. :Vappel ala Cour supreme fut 
rejete le 8 octobre 1980. 

R. c. Didone, [1982] C.S.P. 1006. 

Le jugement d'une court d'une autre juridiction (d'une autre pro
vince) confiant la garde d'une enfant a l'un des parents constitue un 
fondement valide a une accusation d'enlevement ou rapt d'enfant. 
Ainsi la decision d'une cour d' Alberta d'accorder la garde de l'enfant a 
un des parents est suffisante pour confier ace parent la garde legitime de 
I' enfant aux termes du present article. Le defaut de proceder a !'exem
plification dans la province de Quebec du jugement d' Alberta n'affecte 
en rien l' essen tiel de la decision et n' est pas une defense valide a 
l'encontre de !'accusation de rapt d'enfant. 

282. Quiconque, etant le pere, la mere, le tuteur ou une personne 
ayant la garde ou la charge legale d'une personne agee de moins de 
quatorze ans, enleve, entra1ne, retient, rec;oit, cache ou heberge cette 
personne contrairement aux dispositions d'une ordonnance rendue par 
un tribunal au Canada relativement a la garde de cette personne, avec 
!'intention depriver de la possession de celle-ci le pere, la mere, le tuteur 
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ou une autre personne ayant la garde ou la charge legale de cette 
personne, est coupable: 

(a) soit d'un acte criminel et passible d'un emprisonnement 
maximal de dix ans; 

(b) soit d'une infraction punissable sur declaration de 
culpabilite par procedure sommaire. 1980-81-82-83, c. 
125, art. 20. 

R. c. Taillejer, R.J.P.Q. 85-202 (C.P.Q.). 

Un element essentiel de cette infraction est la connaisssance par 
I' accuse de !'existence de !'ordonnance. Unjugement de la cour n'etant 
pas un texte de loi, la regie «nul n'est cense ignorer la loi» ne s'applique 
pas. Cependant, une fois !'existence de !'ordonnance prouvee, il y a une 
presomption creee obligeant l'accuse de faire la preuve qu'ill'ignorait. 

283.(1) Quiconque, etant le pere, la mere, le tuteur ou une personne 
ayant la garde ou la charge legale d'une personne agee de moins de 
quatorze ans, enleve, entra1ne, retient, recoit, cache ou heberge cette 
personne sans qu'une ordonnance n'ait ete rendue par un tribunal au 
Canada relativement ala garde de cette personne, avec !'intention de 
priver de la possession de celle-d le pere, la mere, le tuteur ou une autre 
personne ayant la garde ou la charge legale de cette personne est 
coupable: 

(a) soit d'un acte criminel et passible d'un emprisonnement 
maximal de dix ans; 

(b) soit d'une infraction punissable sur declaration de 
culpabilite par procedure sommaire. 

(2) Aucune poursuite ne peut etre engagee en vertu du para
graphe (1) sans le consentement du procureur general ou d'un avocat 
qu'il mandate a cette fin. 1980-81-82-83, c. 125, art. 20. 

Paragraphe ( 1) 

R. c. Mernier, [1987] R.J.Q. 1648 (C.S.P.). 

Ne constitue pas un enlevement d'enfants au sens du paragraphe (1), 
le fait d'heberger un enfant alors que le conjoint sait parfaitement ou il 
se trouve. Par cet article, le legislateur avant en vue l'acte d'un parent 
qui refuse de rendre a son conjoint leur enfant et le cache en vue de le 
soustraire a une reprise. 

284. Nul ne peut etre declare coupable d'une infraction prevue aux 
articles 281 a 283 s'il demontre que le pere, la mere, le tuteur ou I' autre 
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personne qui avait la garde ou la charge legale de la personne agee de 
· moins de quatorze ans en question a consenti aux acts reproches. 1980-

81-82-83, c. 125, art 20. 

285. Nul ne peut etre declare coupable d'une infraction prevue aux 
articles 280 a 283 si le tribunal est convaincu que le actes reproches 
etaient necessaires pour proteger hi jeune personne en question d'un 
danger imminent. 1980-81-82-83, c. 125, art. 20. 

286. Dans les procedures portant· sur une infraction visee aux articles 
280 a 283, ne constitue pas une defense le fait que le jeune personne a 
consenti aux actes poses pas l'accuse ou les a suggeres. 1980-81-82-83, c. 
125, art. 20. 
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TABLE I 

UNIFORM ACTS PREPARED, ADOPTED AND PRESENTLY 

RECOMMENDED BY THE CONFERENCE FOR ENACTMENT 

Title 
Accumulations Act .............. . 
Arbitration Act ......................... . 
Bills of Sale Act ......................... . 

Bulk Sales Act .......................... . 

Change of Name Act ..................... . 
Child Status Act ......................... . 
Condominium Insurance Act .............. . 
Conflict of Laws Rules for Thusts Act ....... . 
Conflict of Laws (Traffic Accidents) Act ..... . 
Contributory Fault Act ................... . 
Contributory Negligence Act . . . . . . . . . . . . . . 
Criminal Injuries Compensation Act ....... . 
Custody Jurisdiction and Enforcement Act .. . 
Defamation Act ......................... . 
Dependants' Relief Act ................... . 
Devolution of Real Property Act ........... . 
Domicile Act ........................... . 
Effect of Adoption Act ................... . 
Evidence Act ........................... . 

- Affidavits before Officers ............ . 
- Foreign Affidavits ................... . 
- Hollington v. Hewthorne ............. . 
-Judicial Notice of Acts, Proof of State 

Documents ....................... . 
-Photographic Records ............... . 
-Russell v. Russell .................... . 
-Use of Self-Criminating Evidence Before 

Military Boards of Inquiry .......... . 
Family Support Act ...................... . 
Fatal Accidents Act ...................... . 
Foreign Arbitral Awards Act ............... . 
Foreign Judgments Act ................... . 
Foreign Money Claims Act ................ . 
Franchises Act .......................... . 
Frustrated Contracts Act .................. . 
Highway Traffic 

-Responsibility of Owner & Driver for 
Accidents ........................ . 

Hotelkeepers Act ........................ . 
Human Tissue Donation Act .............. . 
Information Reporting Act ................ . 
Inter-Jurisdictional Child Welfare Orders Act . 
International Child Abduction Act ......... . 
International Commercial Arbitration Act ... . 

Year First 
Adopted 

and Recom-
mended 

1968 
1990 
1928 

1920 

1987 
1980 
1971 
1987 
1970 
1984 
1924 
1970 
1974 
1944 
1974 
1927 
1961 
1969 
1941 

1953 
1938 
1976 

1930 
1944 
1945 

1976 
1980 
1964 
1985 
1933 
1989 
1984 
1948 

International Sale of Goods Act ........... . 

1962 
1962 
1989 
1977 
1988 
1981 
1986 
1985 
1987 
1938 

International Trusts Act .................. . 
Interpretation Act ....................... . 
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Subsequent Amend
ments and Revisions 

Am. '31, '32; Rev. '55; 
Am. '59, '64, '72. 
Am. '21, '25, '38, '49; 
Rev. '50, '61. 

Rev. '82. 
Am. '73 
Am.'88 

Rev. '35, '53; Am. '69. 
Rev. '83. 
Rev. '81. 
Rev. '48; Am. '49, '79. 

Am.'62. 

Am. '42, '44, '45; Rev. 
'45; Am. '51, '53, '57; 
Rev. '81. 

Am. '51; Rev. '53. 

Rev. '31. 

Am.'86. 

Rev. '64. 

Rev. '85. 
Rev. '74. 

Am.'88 
Am. '39; Rev. '41; Am. 
'48; Rev. '53, '73; Rev. 
'84. 
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Title 
Interprovincial Subpoenas Act ............. . 
Intestate Succession Act .................. . 

Judgment Interest Act .................... . 
Jurors' Qualifications Act ................ . 
Legitimacy Act .......................... . 
Limitation of Actions Act ................. . 
Limitations Act ......................... . 

- Convention on the Limitation Period in 
the International Sale of Goods ...... . 

Maintenance and Custody Enforcement Act .. 
Married Women's Property Act ............ . 
Medical Consent of Minors Act ............ . 
Mental Health Act ....................... . 
Occupiers' Liability Act .................. . 
Partnerships Registration Act .............. . 
Perpetuities Act . . . . . . . . . ............... . 
Personal Property Security Act ............ . 
Powers of Attorney Act ................... . 
Presumption of Death Act ................ . 
Proceedings Against the Crown Act ........ . 
Products Liability Act .................... . 
Reciprocal Enforcement of Judgments Act ... . 

Reciprocal Enforcement of Maintenance 
Orders Act ........................... . 

Reciprocal Recognition and Enforcement of 
Judgments Act ........................ . 

Regulations Act ......................... . 
Retirement Plan Beneficiaries Act .......... . 
Sale of Goods Act ....................... . 
Service of Process by Mail Act ............. . 
Statutes Act ............................ . 
Survival of Actions Act ................... . 
Survivorship Act ........................ . 

Testamentary Additions to 'frusts Act ....... . 
Trade Secrets Act ........................ . 
'fransboundary Pollution Reciprocal 

Access Act ............................ . 
Trustee (Investments) .................... . 
'frusts, Conflict of Laws .................. . 
Variation of 'frusts Act ................... . 
Vital Statistics Act ....................... . 
Warehousemen's Lien Act ................. . 
Warehouse Receipts Act .................. . 
Wills Act 

-General ..............•.............. 
- Conflict of Laws .................... . 
- International Wills .................. . 
- Section 17 revised ................... . 

Year First 
Adopted 

and Recom-
mended 

1974 
1925 

1982 
1976 
1920 
1931 
1982 

1976 
1985 
1943 
1975 
1987 
1973 
1938 
1972 
1971 
1978 
1960 
1950 
1984 
1924 

1946 

1981 
1943 
1975 
1981 
1945 
1975 
1963 
1939 

1968 
1987 

1982 
1957 
1987 
1961 
1949 
1921 
1945 

- Substantial Compliance .............. . 

1953 
1966 
1974 
1978 
1987 
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Subsequent Amend
ments and Revisions 

Am. '26, '50, '55; Rev. 
'58; Am. '63i Rev. '85. 

Rev. '59. 
Am. '33, '43, '44. 

Am. '75. 
Am.'46. 

Rev. '82. 

Rev. '76. 

Am. '25; Rev. '56; Am. 
'57; Rev. '58; Am. '62, 
'67, '89. 

Rev. '56, '58; Am. '63, 
'67, '71; Rev. '73, '79; 
Am. '82; Rev. '85. 

Rev. '82. 

Rev. '82; Am. '90. 

Am. '49, '56, '57; Rev. 
'60, '71. 

Am.'70. 
Am.'88 

Am. '50, '60, Rev. '86. 

Am. '66, '74, '82, '86. 



TABLE II 

UNIFORM ACTS PREPARED, ADOPTED AND RECOMMENDED FOR 

ENACTMENT WHICH HAVE BEEN SUPERSEDED BY 0rHER ACTS, 

WITHDRAWN AS OBSOLETE, OR TAKEN OVER BY 0rHER 

ORGANIZATIONS 

No. of Juris-
Year dictions Year 

Title Adopted Enacting Withdrawn Superseding Act 
Assignment of Book 

Debts Act 1928 10 1980 Personal Property 
Security Act 

Conditional Sales Act 1922 7 1980 Personal Property 
Security Act 

Cornea 'fransplant Act 1959 11 1965 Human Tissue Act 
Corporation Securities 

Registration Act 1931 6 1980 Personal Property 
Security Act 

Fire Insurance Policy 
Act 1924 9 1933 * 

Highway Traffic 
-Rules of the Road 1955 3 ** 

Human Tissue Act 1965 6 1970 Human Tissue Gift Act 
Human Tissue Gift Act 1970 10 1989 Human Tissue Donation 

Act 
Landlord and Tenant 

Act 1937 4 1954 None 
Life Insurance Act 1923 9 1933 * 
Pension 'frusts and Plans 
-Appointment of Retirement Plan 

Beneficiaries 1957 8 1975 Beneficiaries Act 
- Perpetuities 1954 8 1975 In part by Retirement Plan 

Beneficiaries Act and in 
part by Perpetuities Act 
Dependants' Relief Act 

Reciprocal Enforcement 
of Tax Judgments Act 1965 None 1980 None 

Testators Family 
Maintenance Act 1945 4 1974 

*Since 1933 the Fire Insurance.Policy Act and the Life Insurance Act have been the 
responsibility of the Association of Superintendents of Insurance of the Provinces of 
Canada (see 1933 Proceedings, pp. 12, 13) under whose aegis a great many amendments 
and a number of revisions have been made. The remarkable degree of uniformity across 
Canada achieved by the Conference in this field in the nineteen twenties has been 
maintained ever since by the Association. 

**The Uniform Rules of the Road are now being reviewed and amended from time to time 
by the Canadian Conference of Motor Transport Authodties. 
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TABLE III 

UNIFORM ACTS Now RECOMMENDED SHOWING THE JURISDICTIONS 

THAT HAVE ENACTED THEM IN WHOLE OR IN PART, WITH OR 

WITHOUT MODIFICATIONS, OR IN WHICH PROVISIONS SIMILAR IN 

EFFECT ARE IN FORCE 

*indicates that the Act has been enacted in part. 
•indicates that the Act has been enacted with modifications. 
•indicates that provisions similar in effect are in force. 
tindicates that the Act has since been revised by the Conference. 

Accumulations Act-Enacted by N.B.• sub nom. Property Act; Ont. 
('66). Total: 2. · 

Arbitration Act. Total: 0 
AssignmentofBookDebtsAct-EnactedbyMan. ('29, '51, '57). Total: 1. 

Bills of Sale Act-Enacted by Alta. t ('29); Man. ('29, '57); N.B.• ('52); 
Nfld.• ('55); N.W.T.• ('48); N.S. ('30); P.E.I.* ('47, '82). Total: 7. 

Bulk Sales Act-Enacted by Alta.t ('22); Man. ('51); N.B.t ('27); 
Nfld.• ('55); N .W.T.t ('48); N.S.x; Yukon ('56). Total: 7. 

Child Abduction (Hague Convention) Act-Enacted by B.C. ('82); 
Man. ('82); N.B.X('82); Nfld. ('83); N.S. ('82); P.E.I.• ('84)sub nom. 
Custody Jurisdiction and Enforcement Act; Yukon ('81). Total: 7. 

Child Status Act-Enacted by N.B. ('80) sub nom. Family Services Act; 
P.E.I. ('87). Total: 2. 

Condominium Insurance Act-Enacted by B.C. ('74) sub nom. Strata 
Titles Act; Man. ('76); Yukon ('81). Total: 3. 

Conflict of Laws Rules for Trusts Act 
Conflict of Laws (Traffic Accidents) Act-Enacted by Yukon ('72). 

Total: 1. 
Contributory Negligence Act~Enacted by Alta.t ('37); N.B.• ('25, 

'62); Nfld.• ('51); N.W.T.• ('50); N.S. ('26, '54); P.E.I.• ('78); Sask. 
('44); Yukon• ('55). Total: 8. 

Criminal Injuries Compensation Act-Enacted by Alta.t ('69); B.C. 
('72); N.B:x ('71); Nfld.• ('68); N.W.T. ('73); Ont. ('71); Yukon• ('72, 
'81). Total: 7. 

Custody Jurisdiction and Enforcement Act-Enacted by Man. ('83); 
_N.B.x ('80); Nfld.• ('83); P.E.I.• ('84). Total: 4. 

Defamation Act-Enacted by Alta.t ('47); B.C.* sub nom. Libel and 
Slander Act; Man. ('46); N.B.* ('52); Nfld.• ('83); N.W.T.• ('49); 
N.S.* ('60); P.E.I.• ('48); Yukon ('54, '81). Total: 9. 

Dependants' Relief Act-Enacted by N.B.x ('59); N.W.T.* ('74); Ont. 
('73) sub nom. Succession Law Reform Act, 1977: Part V; P.E.I. ('74) 
sub nom. Dependants of a Deceased Person Relief Act; Yukon ('81). 
Total: 5. 
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Devolution of Real Property Act-Enacted by Alta. ('28); N.B." ('34); 
N.W.T." ('54); P.E.I. * ('39) sub nom. Probate Act: Part V; Sask. 
('28); Yukon ('54). Total: 6. 

Domicile Act-O. 
Effect of Adoption Act-Enacted by N.B.• ('80); N.W.T. ('69); P.E.I.•. 

Total: 3. 
Evidence Act-Enacted by Alta. ('47, '52, '58); B.C. ('32, '45, '47, '53, 

'77); Can. ('42, '43); Man.* ('57, '60); Nfld. ('54); N.W.T." ('48); 
N.S. ('45, '46, '52); P.E.I.* ('39); Ont.'!' ('45, '46, '52, '54); Sask. 
('45, '46, '47); Yukon" ('55). Total: 11. 

Extra-Provincial Custody Orders Enforcement Act-Enacted by 
Alta. ('77); B.C. ('76); Man." ('82); Nfld.• ('76); N.W.T. ('81); N.S. 
('76); Ont. ('82); Sask.• ('77). Total: 8. 

Family Support Act-Enacted by Yukon• ('81). Total: 1. 
Fatal Accidents Act-Enac~ed by N.B.* ('69); N.W.T.t ('48); Ont. 

('77); sub nom. Family Law Reform Act: Part V; P.EJ.•. Total: 4. 
Foreign Judgments Act-Enacted by N.B.• ('50); Sask. ('34). Total: 2. 
Foreign Money Claims Act. 
Frustrated Contracts Act-Enacted by Alta.t ('49); B.C. ('74); N.B. 

('49); Nfld. ('56); N.W.T. t ('56); Ont. ('49); Yukon ('81). Total: 7. 
Highway Traffic and Vehicles Act, Part III: Responsibility of Owner 

and Driver for Accidents-G. 
Hotelkeepers Act-Enacted by N.B.·. Total: 1. 
Human Tissue Donation Act. 
Inter-Jurisdictional Child Welfare Orders Act 
International Commercial Arbitration Act-Enacted by B.C.• ('86); 

Can. ('86); N.B. ('86); Nfld. ('86); N.\V.T. ('86); N.S. ('86); Ont. 
('86); P.E.I. ('86); Sask. ('86); Yukon ('86). Total: 10. 

International Trusts Act 
Interpretation Act-Enacted by Alta.• ('80); B.C. ('74); N.B.•; Nfld.• 

('51); N.W.T."t ('48); P.E.I.• ('81); Que.•; Sask.• ('43); Yukon* ('54). 
Total: 9. 

Interprovincial Subpoenas Act-Enacted by Alta. ('81); B.C. ('76); 
Man. ('75); N.B.• ('79); Nfld.• ('79); N.W.T.• ('76); Ont. ('79); P.E.I. 
('87); Sask." ('77); Yukon ('81). Total: 10. 

Intestate Succession Act-Enacted by Alta. ('28); B.C. ('25); Man.• 
('27, '77) sub nom. Devolution of Estates Act; N.B." ('26); Nfld. 
('51); N.W.T." ('48); Ont,o ('77) sub nom. Succession Law Reform 
Act: Part II; P.E.I. * ('39) sub nom. Probate Act: Part IV; Sask. ('28); 
Yukon• ('54). Total: 10. 

Judgment Interest Act-Enacted by N.B.x; Nfld. ('83). Total: 2. 
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Jurors Act (Qualifications and Exemptions)-Enacted by B.C. ('77); 
sub nom. Jury Act; Man. ('77); N.B."; Nfld. ('81); P.E.I.• ('81). Total: 
5. 

Legitimacy Act-Enacted by Alta. ('28, '60); B.C. ('22, '60); Man. 
('28, '62); N.W.T." ('49, '64); N:S.x; Ont. ('21, '62); P.E.I. * ('20) sub 
nom. Children's Act: Part I; Sask." ('20, '61); Yukon* ('54). Total: 9. 

Limitation of Actions Act-Enacted by Alta.o ('35); Man." ('32, '46); 
N.B.* ('52); N.W.T.* ('48); P.E.I.* ('39); Sask. ('32); Yukon ('54). 
Total: 7. 

Married Women's Property Act-Enacted by Man. ('45); N.B.• ('51); 
N.W.T. ('52, '77); Yukon" ('54). Total: 4. 

Medical Consent of Minors Act-Enacted by N.B." ('76). Total: 1. 
Mental Health Act 
Occupiers' Liability Act-Enacted by B.C. ('74); P.E.I." ('84). Total: 2. 
Partnerships Registration Act-Enacted by N.B." ('51); P.E.J.x; Sask.x 

('41) sub nom. Business Names Registration Act. Total: 3. 
Pensions Trusts and Plans-Appointment of Beneficiaries-Enacted 

by Alta. ('58); Man. ('59); N.B. ('55); Nfld. ('58); N.S. ('60); Sask. 
('57). Total: 6. 

Perpetuities Act-Enacted by Alta. ('72); B.C. ('75); Man. ('59); Nfld. 
('55); N.W.T. * ('68); N.S. ('59); Ont. ('66); Yukon ('81). Total: 8. 

Personal Property Security Act-Enacted by Man. ('77); Sask." ('79); 
Yukon" ('81). Total: 3. 

Powers of Attorney Act-Enacted by B.C. ('79); Sask." ('83). Total: 2. 
Presumption of Death Act-Enacted by B.C. ('58, '77) sub nom. 

Survivorship and Presumption of Death Act; Man. ('68); N.B.' ('60); 
N.W.T. ('62, '77); N.S." ('83); Yukon ('81). Total: 6. 

Proceedings Against the Crown Act-Enacted by Alta." ('59); Man. 
('51); N.B." ('52); Nfld.• ('73); N.S. ('51); Ont." ('63); P.E.I. * ('73); 
Sask." ('52). Total: 8. 

Reciprocal Enforcement of Judgments Act-Enacted by Alta. ('25, 
'58); B.C. ('25, '59); Man. ('50, '61); N.B.x ('25, '51); Nfld." ('60); 
N.W.T.* ('55); N.S." ('73); Ont. ('29); P.E.I.• ('74); Sask. ('40); 
Yukon ('56, '81). Total: 11. 

Reciprocal Enforcement of Maintenance Orders Act-Enacted by Alta. 
('47, '58); B.C." ('72); Man. ('46, '61, '83); N.B.t ('52); Nfld." ('51, 
'61); N.W.T." ('51); N.S.* ('49, '83); Ont." ('59); P.E.I.• ('51, '83); 
Que. ('52); Sask. ('68, '81, '83); Yukon ('81). Total: 12. 

Regulations Act-Enacted by Alta." ('57); B.C. ('83); Can." ('50); 
Man." ('45); N.B." ('62); Nfld." ('77); N.W.T." ('73); Ont." ('44); 
Sask." ('63, '82); Yukon" ('68). Total: 10. 
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Retirement Plan Beneficiaries Act-Enacted by Alta. ('77, '81); Man. 
('76); N.B.• ('82); Ont. ('77) sub nom. Law Succession Reform Act: 
Part V; P.E.I.•; Yukon ('81). Total: 6. 

Sale of Goods Act-Enacted by N.B.•. Total: 1. 
Service of Process by Mail Act-Enacted by Alta.~; B.C.• ('45); Man.•; 

Sask.•. Total: 4. 
Statutes Act-Enacted by B.C.• ('74); N.B.• ('73); P.E.I.•. Total: 3. 
Survival of Actions Act-Enacted by Alta.• ('79); B.C.* sub nom. 

Estate Administration Act; N.B.* ('69); P.E.I.• ('78); Yukon ('81). 
Total: 5. 

Survivorship Act-Enacted by Alta. ('48, '64); B.C.• ('39, '58); Man. 
('42, '62); N.B.t ('40); Nfld. ('51); N.W.T. ('62); N.S. ('41); Ont. 
('40); Sask. ('42, '62); Yukon ('81). Total: 10. 

Testamentary Additions to Trusts Act-Enacted by Yukon ('69) sub 
nom. Wills Act,s 29. Total: 1. 

Testators Family Maintenance Act-Enacted by 6 jurisdictions before it 
was superseded by the Dependants Relief Act. 

Trade Secrets Act 
Trans boundary Pollution Reciprocal Access Act-Enacted by Colorado 

('84); Man. ('85); Montana ('84); New Jersey ('84); P.E.I. ('85). 
Total: 5. 

Trustee Investments Act-Enacted by B.C. ('59); Man.• ('65); N.B. 
('71); N.W.T. ('71); N.S.* ('57); Sask. ('65); Yukon ('62, 'S1). Total: 
7. 

Variation of Trusts Act-Enacted by Alta. ('64); B.C. ('68); Man. ('64); 
N.W.T. ('63); N.S. ('62); Ont. ('59); P.E.I. ('63); Sask. ('69). Total: 8. 

Vital Statistics Act-Enacted by Alta.• ('59); B.C.• ('62); Man.• ('51); 
N.B.X ('79); N.W.T.• ('52); N.S.• ('52); Ont. ('48); P.E.I. *('50); Sask. 
('50); Yukon• ('54). Total: 10. 

Warehousemen's Lien Act-Enacted by Alta. ('22); B.C. ('52); Man. 
('23); N.B.• ('23); Nfld. ('63); N.W.T.• ('48); N.S. ('51); Ont. ('24); 
P.E.I.• ('38); Sask. ('21); Yukon ('54). Total: 11. 

Warehouse Receipts Act-Enacted by Alta. ('49); B.C.* ('45); Man.• 
('46); N.B.• ('47); Nfld. ('63); N.S. ('51); Ont.• ('46). Total: 7. 

Wills Act-Enacted by Alta.• {'60); B.C.• ('60); Man.• ('64); N.B.• 
('59); Nfld. ('76); N.W.T.• ('52); Sask. ('31); Yukon• ('54). Total: 8. 

-Conflict of Laws-Enacted by B.C. ('60); Man. ('55); Nfld. 
('76); N.W.T. ('52); Ont. ('54). Total: 5. 

-(Part 4) International-Enacted by Alta. ('76); Nfld. ('76). 
Total: 2. 

Section 17-B.C.• ('79). Total: 1. 
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TABLE IV 

LIST OF JURISDICTIONS SHOWING THE UNIFORM ACTS NOW 

RECOMMENDED ENACTED IN WHOLE OR IN PART, WITH OR WITHOUT 

MODIFICATIONS, OR IN WHICH PROVISIONS SIMILAR IN EFFECT ARE IN 

FORCE 

*indicates that the Act has been enacted in part 
oindicates that the Act has been enacted with modifications 
xindicates that provisions similar in effect are in force 
tindicates that the Act has since been revised by the Conference 

Alberta 
Bills of Sale Actt ('29); Bulk Sales Actt ('22); Contributory 
Negligence Actt ('37); Criminal Injuries Compensation Actt ('69); 
Defamation Actt ('47); Devolution of Real Property Act ('28); 
Evidence Act-Affidavits before Officers ('58), Foreign Affidavits 
('52, '58), Photographic Records ('47), Russell v. Russell ('47); 
Extra-Provincial Custody Orders Enforcement Act ('77); Frustrated 
Contracts Actt ('49); Interpretation Acto ('80); Interprovincial 
Subpoena Act ('81); Intestate Succession Act ('28); Legitimacy Act 
('28, '60); Limitation of Actions Acto ('35); Pension Trusts and 
Plans-Appointment of Beneficiaries C58); Perpetuities Act ('72); 
Proceedings Against the Crown Acto ('59); Reciprocal Enforcement 
of Judgments Act ('25, '58); Reciprocal Enforcement of 
Maintenance Orders Act ('47, '58); Regulations Acto ('57); 
Retirement Plan Beneficiaries Act ('77, '81); Service of Process by 
Mail Act•; Survivorship Act ('48, '64); Variation of Trusts Act ('64); 
Vital Statistics Acto ('59); Warehousemen's Lien Act ('22); 
Warehouse Receipts Act ('49); Wills Acto ('60); International Wills 
('76). Total: 31. 

British Columbia 
Child Abduction (Hague Convention) Act ('82); Criminal Injuries 
Compensation Act ('72); Condominium Insurance Act ('74) sub 
nom. Condominium Act*; Defamation Act* sub nom. Libel and 
Slander Act; Evidence-Affidavits before Officers: Foreign 
Affidavits* ('53); Hollington v. Hewthorne ('77) Judicial Notice of 
Acts, etc. ('32), Photographic Records ('45), Russell v. Russell ('47); 
Extra-Provincial Custody Orders Enforcement Act ('76) sub nom. 
Family Relations Act*; Frustrated Contracts Act ('74) sub nom. 
Frustrated Contract Act; International Commercial Arbitration 
Acto ('86); Interpretation Act ('74); Interprovincial Subpoenas Act 
('76) sub nom. Subpoena Interprovincial Act*; Intestate Succession 
Act ('25) sub nom. Estate Administration Act*; Jurors 
Qualification Act ('77) sub nom. Jury Act; Legitimacy Act ('22, 
'60); Occupiers' Liability Act ('74) sub nom. Occupiers' 
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Liability Act*; Perpetuities Act ('75) sub nom. Perpetuity Act*; 
Powers of Attorney Act ('79) sub nom. Power of Attorney Act*; 
Presumption of Death Act ('58, '77) sub nom. Survivorship and 
Presumption of Death Act; Reciprocal Enforcement of Judgments 
Act ('25, '59) sub nom. Court Order Enforcement Act*; Reciprocal 
Enforcement of Maintenance Orders Act• ('72) in Regulations under 
Sec. 7008 Family Relations Act; Regulations Act ('83); Service of 
Process by Mail Act• (' 45) sub nom. Small Claims Act*; Survival of 
Actions Act sub nom. Estate Administration Act*; Statutes Act• 
('74) Part in Constitution Act; Part in Interpretation Act; 
Survivorship Act• (' 39, '58) sub nom. Survivorship and 
Presumption of Death Act*; Provisions now in Wills Variation 
Act*; Trustee (Investments) ('59) Provisions now in Trustee Act; 
Variation of Trusts Act (' 68) sub nom. Trust Variation Act; Vital 
Statistics Act• ('62); Warehousemen's Lien Act ('52) sub nom. 
Warehouse Lien Act*; Warehouse Receipts Act* (' 45); Wills Act" 
('60); Wills-Conflict of Laws ('60), Sec. 17" ('79). Total: 34. 

Canada 
Evidence-Foreign Affidavits ('43), Photographic Records ('42); 
International Commercial Arbitration Act ('86); Regulations Act" 
('50), superseded by the Statutory Instruments Act, S.C. 1971, c. 38. 
Total: 4. 

Manitoba 
Assignment of Book Debts Act {'29, '51, '57); Bills of Sale Act ('29, 
'57); Bulk Sales Act ('51); Child Abduction (Hague Convention) Act 
('82); Condominium Insurance Act ('76); Custody Jurisdiction and 
Enforcement Act ('83); Defamation Act ('46); Extra Provincial 
Custody Orders Enforcement Act" ('82); Evidence Act* ('60); 
Affidavits before Officers ('57); Interprovincial Subpoenas Act 
('75); Intestate Succession Act" ('27, '77) sub nom. Devolution of 
Estates Act; Jurors' Qualifications Act ('77); Legitimacy Act ('28, 
'62); Limitation of Actions Act" ('32, '46); Married Women's 
Property Act (' 45); Pension Trusts and Plans - Appointment of 
Beneficiaries ('59); Perpetuities ('59); Personal Property Security 
Act ('77); Presumption of Death Act" ('68); Proceedings Against the 
Crown Act ('51); Reciprocal Enforcement of Judgments Act ('50, 
'61); Reciprocal Enforcement of Maintenance Orders Act ('46, '61, 
'83); Regulations Act" (' 45); Retirement Plan Beneficiaries Act 
('76); Service of Process by Mail Ace; Survivorship Act ('42, '62); 
Transboundary Pollution Reciprocal Access Act {'85); Trustee 
(Investments)" ('65); Variation of Trusts Act ('64); Vital Statistics 
Act• ('51); Warehousemen's Lien Act ('23); Warehouse Receipts Act• 
('46); Wills Act• ('64), Conflict of Laws ('55). Total: 34. 
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New Brunswick 
Accumulations Ace sub nom. Property Act; Bills of Sales Act"(' 52); 
Bulk s·ales Actt ('27); Canada U.K. Convention on the Recognition 
and Enforcement of Judgments" ('82); Child Status• ('80) sub nom. 
Family Services Act; Contributory Negligence Act ('25)" ('62); 
Criminal Injuries Compensation Act" ('71); Custody Jurisdiction 
and Enforcement Act" (' 80) sub nom. Family Services Act; 
Defamation Act* ('52); Dependants Relief Act• ('59); Devolution of 
Real Property Act" ('34) sub nom. Devolution of Estates Act; Effect 
of Adoption Act' ('80) sub nom. Family Servi¢es Act; Fatal 
Accidents Act* ('69); Family Support Act' ('80) sub nom. Family 
Services Act; Foreign Judgments Act" ('50); Highway Traffic Act"; 
Hotelkeepers Act' sub nom. Innkeepers Act; International 
Commercial Arbitration Act (' 86)"; Interpretation Act•; 
Interprovincial Subpoenas Act" ('79); Intestate Succession Act" ('26) 
sub nom. Devolution of Estates; Judgment Interest" sub nom. 
Judicature Act, see also Rules of Court; Jurors Qualification Act' 
sub nom. Jury Act; Limitations of Actions* ('52); Married 
Women's Property Act" ('51); Medical Consent of Minors" ('76); 
Partnership Registration Act" ('51); Presumption of Death Act• 
('60); Proceedings Against the Crown"('52); Reciprocal 
Enforcement of Judgments ('25),• ('51); Reciprocal Enforcement of 
Maintenance Orderst ('52); Reciprocal Recognition and 
Enforcement of Judgments" ('84); Regulations Act" ('62); 
Retirement Plan Beneficiaries" ('82); Sale of Goods•; Statutes Act" 
('73) sub nom. Interpretation Act; Survival of Actions Act* ('69); 
Survivorship Actt (' 40); Thus tees (Investments) ('71); Vital 
Statistics• ('79); Warehousemen's Lien Act• ('23); Warehouse 
Receipts"(' 47); Wills Act"(' 59). Total: 37. 

Newfoundland 
Bills of Sale Act" ('55); Bulk Sales Act" ('55); Contributory 
Negligence Act" ('51); Criminal Injuries Compensation Act• ('68); 
Custody Jurisdiction and Enforcement Act" ('83); Defamation Act 
('83); Evidence- Affidavits before Officers ('54); Extra-Provincial 
Custody Orders Enforcement Act" ('76); Foreign Affidavits ('54) 
sub nom. Evidence Act; Frustrated Contracts Act ('56); 
International Child Abduction Act (' 83); International Commercial 
Arbitration Act ('86); International Wills ('76) sub nom. Wills Act; 
Interpretation Act" ('51); Interprovincial Subpoena Act" ('76); 
Intestate Succession Act ('51); Judgment Interest Act" ('83); Jurors 
Act (Qualifications and Exemptions) ('81) sub nom. Jury Act; 
Legitimacy Act"•; Pension Trusts and Plans-Appointment of 
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Beneficiaries ('58) sub nom. Pension Plans (Designation of 
Beneficiaries) Act; Perpetuities Act ('55); Photographic Records 
(' 49) sub nom. Evidence Act; Proceedings Against the Crown Act" 
('73); Reciprocal Enforcement of Judgments Act" ('60); Reciprocal 
Enforcement of Maintenance Orders Act" ('51, '61) sub nom. 
Maintenance Orders (Enforcement) Act; Regulations Act" ('77) sub 
nom. Statutes and Subordinate Legislation Act; Survivorship Act 
('51); Warehousemen's Lien Act ('63); Warehouse Receipts Act 
('63); Wills-Conflict of Laws Act ('76) sub nom. Wills Act. Total: 
30. 

Northwest Territories 
Bills of Sale Act" (' 48); Bulk Sales Actt (' 48); Contributory 
Negligence Act" ('50); Criminal Injuries Compensation Act ('73); 
Defamation Act" ('49); Dependants' Relief Act* ('74); Devolution. 
of Real Property Act" ('54); Effect of Adoption Act ('69) sub nom. 
Child Welfare Ordinance: Part IV; Extra-Provincial Custody Orders 
Enforcement Act ('81}; Evidence Act" ('48); Fatal Accidents Actt 
('48); Frustrated Contracts Actt ('56); International Commercial 
Arbitration Act (' 86); Interpretation Act"t (' 48}; Interprovincial 
Subpoenas Act" ('79); Intestate Succession Act" (' 48); Legitimacy 
Acto ('49, '64); Limitation of Actions Act* ('48); Married Women's 
Property Act ('52, '77); Perpetuities Act* ('68); Presumption of 
Death Act ('62, '77); Reciprocal Enforcement of )udgments Act* 
('55); Reciprocal Enforcement of Maintenance Orders Acto ('51); 
Regulations Act" ('71); Survivorship Act ('62); Trustee (Investments) 
('71); Variation of Trusts Act ('63); Vital Statistics Acto ('52}; 
Warehousemen's Lien Acto (' 48); Wills Acto - General (Part II) 
('52), - Conflict of Laws (Part III) ('52) - Supplementary (Part III) 
('52). Total: 32. 

Nova Scotia 
Bills of Sale Act ('30); Bulk Sales Act"; Child Abduction (Hague 
Convention) Act ('82); Contributory Negligence Act ('26, '54); 
Defamation Act* ('60); Evidence-Foreign Affidavits ('52), 
Photographic Records (' 45), Russell v. Russell (' 46); International 
Commercial Arbitration Act ('86); Legitimacy Act"; Pension Trusts 
and Plans- Appointment of Beneficiaries ('60); Perpetuities ('59); 
Presumption of Death Acto ('63); Proceedings Against the Crown 
Act ('51); Reciprocal Enforcement of Judgments Acto ('73}; 
Reciprocal Enforcement of Maintenance Orders Act* ('49, '83); 
Survivorship Act ('41); Trustee Investments* ('57); Variation of 
Trusts Act ('62); Vital Statistics Acto ('52); Warehousemen's Lien 
Act ('51); Warehouse ~eceipts Act ('51). Total: 20. 
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Ontario 
Accumulations Act ('66); Criminal Injuries Compensation Act ('71) 
sub nom. Compensation for Victims of Crime Acto ('71); 
Dependants' Relief Act ('73) sub nom. Succession Law Reform Act: 
Part V; Evidence Act* ('60)-Affidavits before Officers ('54), 
Foreign Affidavits ('52, '54), Photographic Records ('45), Russell v. 
Russell ('46); Extra-Provincial Custody Orders Enforcement Act 
('82); Fatal Accidents Act ('77) sub nom. Family Law Reform Act: 
Part V; Frustrated Contracts Act (' 49); International Commercial 
Arbitration Act(' 86); Interprovincial Subpoenas Act '{'79); Intestate 
Succession Acto ('77) sub nom. Succession Law Reform Act: Part II; 
Legitimacy Act ('21, '62), rep. '77; Perpetuities Act ('66); 
Proceedings Against the Crown Acto ('63); Reciprocal Enforcement 
of Judgments Act ('29); Reciprocal Enforcement of Maintenance 
Orders Acto ('59); Regulations Acto ('44); Retirement Plan 
Beneficiaries Act ('77) sub nom. Succession Law Reform Act: Part 
V; Survivorship Act ('40); Variation of Trusts Act ('59); Vital 
Statistics Act ('48); Warehousemen's Lien Act ('24); Warehouse 
Receipts Acto ('46); Wills-Conflict of Laws ('54). Total: 28. 

Prince Edward Island 
Bills of Sale Act*('47, '82); Child Abduction (Hague ~onvention) 
sub nom. Custody Jurisdiction and Enforcement Acto ('84); Child 
Status Act ('87); Contributory Negligence Actx ('78); Defamation 
Acto ('48); Dependants' Relief Acto ('74) sub nom. Dependants of a 
Deceased Person Relief Act; Devolution of Real Property Act* ('39) 
sub nom. Part V of Probate Act; Effect of Adoption Actx; Evidence 
Act* ('39); Fatal Accidents Actx; International Commercial 
Arbitration Act ('86); Interpretation Acto ('81); Interprovincial 
Subpoenas Act; Intestate Succession Act sub nom. Part IV Probate 
Act* ('39); Jurors Act (Qualifications and Exemptions)o ('81); 
Legitimacy Act* ('20) sub nom. Part I of Children's Act; Limitation 
of Actions Act* ('39); Occupiers' Liability Acto ('84); Partnerships 
Registration Ace; Proceedings Against the Crown Act* ('73); 
Reciprocal Enforcement of Judgments Acto ('74); Reciprocal 
Enforcement of Maintenance Orders Acto ('51, '83); Retirement 
Plan Beneficiaries Actx; Statutes Ace; Survival of Actions Actx; 
Trans boundary Pollution (Reciprocal Access) Act ('85); Variation of 
Trusts Act ('63); Vital Statistics Act* ('50); Warehousemen's Lien 
Acto ('38). Total: 21. 

Quebec 
The following is a list of Uniform Acts which have some equivalents 
in the laws of Quebec. With few exceptions, these equivalents are in 
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substance only and not in form, Bulk Sales Act: see a. 1569a and 
s.C.C. (S.Q. 1910, c. 39, mod. 1914, c. 63 and 1971, c. 85, s. 13)
similar; Criminal Injuries Compensation Act; see Loi sur 
l'indemnisation des victimes d'actes criminels, L.R.Q. (1977) ch. 
1-~- quite similar; Evidence Act; Affirmation in lieu of oath: see a. 
299 C.P.C. - similar; Judicial Notice of Acts, Proof of State 
Documents: see a. 1207 C.C. similar to } Proof of State 
Documentsv; Human Tissue Gift Act: see a. 20, 21, 22 C.C. -
similar: Interpretation Act: see Loi d'interpr§tation L.R.Q. (1977) 
ch. 1-16 particularly, a. 49: cf. a. 6(1) of the Uniform Act, a. 40: cf. 
a. 9 of the Uniform Act, a. 39 para. 1: cf a. 7 of the Uniform Act, a. 
41: cfa. 11 of the Uniform Act, a. 42 para. 1: cf a. 13 of the Uniform 
Act - these provisions are similar in both Acts; Partnerships 
Registration Act: see Loi sur les d§clarations des compagnies et 
soci§t§s, L.R.Q. (1977) ch. D-1 - similar; Presumption of Death 
Act: see a. 70,71 and 72 C. C.- somewhat similar: Service of Process 
by Mail Act: see a. 138 and 140 C.P.C. - s. 2 of the Uniform Act is 
identical; Trustee Investments: see a. 98la et.sq. C.C.- very similar; 
Warehouse Receipts Act: see Loi sur les connaissements L.R.Q. 
(1977) ch. C-53 - s .23 of the Uniform Act is vaguely similar; Wills 
Act: see C.C. a. 842 para. 2: cf. s. 7 of the Uniform Act, a. 864 para. 
2: cf. s. 15 of the Uniform Act, a. 849: cf. s. 6(1) of the Uniform 
Act, a. 854 para. 1: cf. ofs. 8{3) of the Uniform Act - which are 
similar. 

NOTE: 

Many other provisions of the Quebec Civil Code or of other statutes 
bear resemblance to the Uniform Acts but are not sufficiently 
identical to justify a reference. Obviously, most of these subject 
matters are covered one way or another in the laws of Quebec. 

Saskatchewan 
Contributory Negligence Act (' 44); Devolution of Real Property Act 
('28); Evidence-Foreign Affidavits ('47), Photographic Records 
(' 45), Russell v. Russell (' 46); Extrajudicial Custody Order Acto 
('77); Foreign Judgments Act ('34); International Commercial 
Arbitration Act ('86); Interpretation Acto ('43); Interprovincial 
Subpoenas Acto ('77); Intestate Succession Act ('28); Legitimacy 
Acto ('20, '61); Limitation of Actions Act {'32); Partnership 
Registration Actx ('41) sub nom. Business Names Registration Act; 
Pension Trusts and Plans-Perpetuities ('57); Personal Property 
Security Acto ('79); Powers of Attorney Acto ('83); Proceedings 
Against the Crown Acto ('52); Reciprocal Enforcement of 
Judgments Act (' 40); Reciprocal Enforcement of Maintenance 
Orders Act ('68, '81, '83); Regulations Acto ('63, '82); Service of 
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Process by Mail Act'; Survivorship Act ('42, '62); Trustee 
(Investments) ('65); Variation of Trusts Act ('69); Vital Statistics Act 
('50); Warehousemen's Lien Act ('21); Wills Act ('31). Total: 27. 

Yukon Territory 
Bulk Sales Act ('56); Child Abduction (Hague Convention) Act 
('81); Condominium Insurance Act ('81); Conflict of Laws (Traffic 
Accidents) Act ('72); Contributory Negligence Acto ('55); Criminal 
Injuries Compensation Acto ('72, '81) sub nom. Compensation for 
Victims of Crime Act; Defamation Act ('54, '81 ); Dependants Relief 
Act ('81); Devolution of Real Property Act ('54); Evidence Acto 
('55), Foreign Affidavits ('55), Judicial Notice of Acts, ~tc. ('55), 
Photographic Records(' 55), Russell v. Russell(' 55); Family Support 
Act' ('81); sub nom. Matrimonial Property and Family Support Act; 
Frustrated Contracts Act ('81); Human Tissue Gift Act ('81); 
International Commercial Arbitration Act (' 86); Interpretation 
Act* ('54); Interprovincial Subpoena Act ('81); Intestate Succession 
Acto ('.54); Legitimacy Act* ('54); Limitation of Actions Act ('54); 
Married Women's Property Acto ('54); Perpetuities Acto ('81); 
Personal Property Security Acto ('81); Presumption of Death Act 
('81); Reciprocal Enforcement of Judgments Act ('56, '81); 
Reciprocal Enforcement of Maintenance Orders Act ('81); 
Regulations Acto ('68); Retirement Plan Beneficiaries Act ('81); 
Survival of Actions Act ('81); Survivorship Act ('81); Testamentary 
Additions to Trusts ('69) see Wills Act, s. 29; Trustee (Investments) 
('62, '81); Vital Statistics Acto ('54); Warehousemen's Lien Act ('54); 
Wills Acto ('54). Total: 38. 

372 



CUMULATIVE INDEX 

EXPLANATORY NOTE 

This index specifies the year or years in which a matter was dealt 
with by the Conference. 

If a subject was dealt with in three or more consecutive years, only 
the first and the last years of the sequence are mentioned in the index. 

The inquiring reader, having learned from the cumulative index the 
year or years in which the subject in which he is interested was dealt with 
by the Conference, can then turn to the relevant annual Proceedings of 
the Conference and ascertain from its index the pages of that volume on 
which his subject is dealt with. 

If the annual index is not helpful, check the relevant minutes of that 
year. 

Thus the reader can quickly trace the complete history in the 
Conference of his subject. 

The cumulative index is arranged in parts: 

Part I. Conference: General 
Part II. Drafting Section 
Part III. Uniform Law Section 
Part IV. Criminal Law Section 

An earlier compilation of the same sort is to be found in the 1939 
Proceedings at pages 242 to 257. It is entitled: TABLE AND INDEX OF 
MODEL UNIFORM STATUTES SUGGESTED, PROPOSED, REPORTED ON, 
DRAFTED OR APPROVED, AS APPEARING IN THE PRINTED 
PROCEEDINGSOFTHE CONFERENCE 1918-1939. 

PART I 

CONFERENCE: GENERAL 
Accreditation of Members: See under Members. 
Auditors: '79. 
Banking and Signing Officers: '60-'61. 
Canadian Intergovernmental Conference Secretariat: '78, '79. 
Committees: 

on the Agenda: '22, '87. 
on Finances: '77, '81, '87, '88. 
on Finances and Procedures: '61-'63, '69, '71, '73-'79, '83, '85. 
on Future Business: '32. 
on Law Reform: '56, '57. 
on New Business: '47. 
on Organization and Function: '49, '53, '54, '7i. 
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Constitution: '18, '44, '60, '61, '74. 
Copyright: '73. 
Cumulative Indexes: '39, '75, '76. 
Executive Secretary: '73-'78, '81. 
Governance: '90 

See Statement of Renewal 
Government Contributions: '19, '22, '29, '60, '61, '73, '77, '79, '81, 

'86. 
Honorary Presidents, List of, 1923-1950: '50; 1918-1977: '77. 
International Conventions on Private International Law: '71-'90. 

See also under UNIFORM LAW SECTION. 

Law Reform: '56-'58, '69, '71, '72, '86. 
Legal Ethics and Professional Conduct: '73. 
Liaison Committee with NCCUSL: '79, '86, '87. 
Mandate: '90 

See Statement of Renewal 
Media Relations: '79, '83. 
Members, 

Academics as: '60. 
Accreditation of: '74, '75, '77. 
Defense Counsels as: '59, '60. 
List of, 1918-1944: '44; 1918-1977: '77. 

Memorials to Deceased Members: '77-'79, '85, '86. 
Mid-Winter Meeting: '43. 
Officers: '48, '51, '77, '90. 
Participation: '90. 

See Statement of Renewal 
Presentations by Outsiders: '75. 
Presidents, List of, 1918-1990. 
Press: '43-'49, '61. 
Press Representative: '49. 
Procedures: '90. 

See Statement of Renewal 
Public Relations: '49, '79. 
Research, 

Co-Ordinator: '76. 
General: '73, '74, '79. 
Interest: '77, '79. 
Rules: '74, '75, '88. 

Rules of Drafting: '18, '19, '24, '41-'43, '48, '86, '89. 
Sales Tax Refunds: '52, '61. 
Secretary, list of, 1918-1950: '50; 1918-1977: '77. 

office of: '74. 
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Staff: '28-'30, '53, '59, '61-'63, '69, '73. 
Statement of Policy: '90. 

See Statement of Renewal 
Statement of Renewal: '90. 

See Statement of Renewal 
Stenographic Service: '37, '42, '43. 
Structure: '90. 

See Statement of Renewal 
Treasurer, as signing officer: '60. 

list of, 1918-1950: '50; 1918-1977: '77. 
Uniform Acts, 

Amendments: '29. 
Changes in Drafts to be Indicated: '39. 
Consolidation: '39, '41, '48-'52, '58-'60, '62, '72, '74-'78, '89. 
Explanatory Notes: '42, '76. 

Footnotes: '39, '41. 
Form of:' 19, '76. 
French Language Drafts of Uniform Acts: '85, '89. 
Implementation of: '75-'77. 
Marginal Notes: '41, '76-'78. 
Promotion of: '61-'63, '75-'77. 
Revision of: '79. 
Uniform Construction (Interpretation) Section: '41, '59, '60, 
'66-'69. 

Vice-Presidents, List of, 1918-1950: '50; 1918-1977: '77. 

PART II 

DRAFTING SECTION 

Bilingual Drafting: '68, '69, '79, '82, '85-'87, '89. 
Canadian Law Information Council (CLIC): '74-'79, '85, '86. 
Canadian Legislative Drafting Conventions: '74-'79, '86, '87, '89. 
See also Drafting Conventions. 

Commonwealth Association of Legislative Counsel: '86. 
Computers: '68, '69, '75-'78. 
Drafting Conventions: '68-'71, '73, '89. 

See also Canadian Legislative Drafting Conventions and Rules of 
Drafting. 

Drafting Styles: '68, '76. 
Drafting Workshop, Established: '67. 
French Language Drafting Conventions: '84, '86, '87, '89. 
French Language Drafts of Uniform Acts: '85. 
Jurors, Qualifications, Etc.: '75, '76. 
Legislative Draftsmen, Training Etc.: '75-'79, '85. 
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Metric Conversion: '73-'78. 
Purposes and Procedures: '77, '78, '82-'88. 
Quicklaw Systems: '85. 
Regulations, Indexing: '74. 
Rules of Drafting: '73. 

See also Canadian Legislative Drafting Conventions and Drafting 
Conventions and under CONFERENCE-GENERAL. 

Section, Established: '67. 
Name: '74, '75, '90. 
Officers: Annual. 

Sexist Language: '85, '86. 
Statutes, Act: '71-'75. 

Automated Printing: '68, '69, '75. 
Computerization: '76, '77, '79. 
Indexing: '74, '78, '79. 

Translation: '78. 
Subordinate Legislation: '85. 
Transitional Provisions: '85. 
Uniform Acts, Style: '76. 

PART III 

UNIFORM LAW SECTION 
Accumulations: '67, '68. 
Actions against the Crown: '46, '48, '49. 

continued sub nom. Proceedings Against the Crown. 
Administrative Procedures: '90. 
Adoption: '47, '66-'69. See Effect of Adoption Act. 
Adoption of Uniform Acts, Statement on: '84. 
Age for Marriage, Minimum: See Marriage. 
Age of Consent to Medical, Surgical and Dental Treatment: '72-'75. 
Age of Majority: '71. 
Amendments to Uniform Acts: '49-' 83. 
Arbitrations: '30, '31, '86, '89, '90. 
Assignment of Book Debts: '26-'28, '30-'36, '39, '41, '42, '47-'55. 
Automobile Insurance: See Insurance: Automobile. 
Bill of Rights: '61. 
Bills of Sale, General: '23-'28, '31, '32, '34, '36, '37, '39, '48-'60, 

'62-'65, '72. Mobile Homes: '73, '74. 
Birth Certificates; See Evidence, Birth Certificates. 
Bulk Sales: '18-'21, '23-'29, '38, '39, '47-'61, '63-'67. 
Canada Evidence Act: s. 36: '62, '63. 
Canada-U.K. Convention on the Recognition and Enforcement of 

Judgments: '82. 
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Cemetery Plots: '49, '50. 
Change of Name: '60-'63, '84, '85, '87. 
Chattel Mortgages: '23-'26. 
Child Abduction: '81, '84. 
Child Status: '80, '81, '82, '90. 
Children Born Outside Marriage: '74-'77. 
Class Actions: '77-'79, '84-'90. 
Collection Agencies: '33, '34. 
Common Thust Funds: '65-'69. 
Commercial Franchises: '79, '80. 
Commorientes: '36-'39, '42, '48, '49. See also under Survivorship. 
Company Law: '19-.'28, '32, '33, '38, '42, '43, '45-'47, '50-'66, '73-'79, 

'82-'85. 
Compensation for Victims of Crime: '69, '70. 
Conditional Sales: '19-'22, '26-'39, '41-'47, '50-'60, '62. 
Condominium Insurance: See under Insurance. 
Conflict of Laws, Traffic Accidents: '70. 
Consumer Credit: '66. 
Consumer Protection: '67, '68, '70, '71. 
Consumer Sales Contract Form: '72, '73. 
Contempt, law of: '89, '90. 
Contingency Fees: '85. 
Contributory Fault: '82-'84. 

See Contributory Negligence 
Contributory Negligence: '23, '24, '28-'36, '50-'57. 

Last Clear Chance Rule: '66-'69. 
Tortfeasors: '66-'77, '79. 
See Contributory Fault. 

Convention on the Limitation Period in the International Sale of 
Goods: '75, '76. 

Copyright: '73. 
Cornea Transplants: '59, '63. See also Eye Banks and Human Tissue. 
Coroners: '38, '39, '41. 
Corporation Securities Registration: '26, '30-'33. 
Courts Martial: See under Evidence. 
Criminal Injuries Compensation: See Compensation for Victims of 

Crime: '83. 
Custody Jurisdiction and Enforcement: '86-'90. 

See also Interprovincial Child Abduction. 
Daylight Saving Time: '46, '52. 
Decimal System of Numbering: '66-'68. 
Defamation: '44, '47-'49, '62, '63, '79, '83-'90. 

See also Libel and Slander. 
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Dependants Relief: '72-'74. See also Family Relief. 
Devolution of Estates: '19-'21, '23, '24, '60. 
Devolution of Real Estate (Real Property): '24, '26, '27, '54, '56, '57, 

'61, '62. 
Disclosure of Cost of Consumer Credit: '90. 
Distribution: '23. 
Domicile: '55, '57-'61, '76. 
Effect of Adoption: '47, '66-'69, '83-'86. 
Enactments of Uniform Acts: Annual since '49. 
Evidence, 

Courts Martial: '73-'75. 
Federal-Provincial Project: '77. 
Foreign Affidavits: '38, '39, '45, '51. 
General: '35-'39, '41, '42, '45, '47-'53, '59-'65, '69-'81, '85. 
Hollington vs. Hewthorne: '71-'77. 

Photographic Records: '39, '41-'44, '53, '76. 
Proof of Birth Certificates: '48-'50. 
Proof of Foreign Documents: '34. 
Russell vs. Russell: '43-'45. 
Section 6, Uniform Act: '49-'51. 
Section 38, Uniform Act: '42-'44. 
Section 62, Uniform Act: '57, '60. 
Self-Criminating Evidence Before Military Boards of Inquiry: 
'76. 
See also Evidence, Courts Martial. 
Taking of Evidence Abroad: '77. 

Expropriation: '58-'90. 
Extraordinary Remedies: '43-'49. 
Extra-Provincial Child Welfare Guardianship and Adoption Orders: 

'87, '88. 
See Inter-Jurisdictional Child Welfare Orders 

Extra-Provincial Custody Orders Enforcement: '72, '74, '76-'84. 
Eye Banks: '58, '59. 
See also Cornea Transplants, Human Tissue, Human Tissue Gifts. 
Factors: '20, '32, '33. 
Family Dependents: '43-' 45. See also Family Relief. 
Family Relief: '69-'73. 
See also Testators Family Maintenance and Dependants Relief. 
Family Support Act: '80, '85, '86. 
Family Support Obligations: '80. 
Fatal Accidents: '59-'64. 
Financial Exploitation of Crime: '84-'89. 
Fire Insurance: See under Insurance. 

378 



CUMULATIVE INDEX 

Foreign Affidavits: See Evidence, Proof of Foreign Affidavits. 
Foreign Arbitral Awards: '85. 
Foreign Documents: See Evidence, Proof of Foreign Affidavits. 
Foreign Judgments: '23-'25, '27-'33, '59, '61, '62, '82. 

See also Foreign Money Judgments and Reciprocal Enforcement of 
Judgments. 

Foreign Money Claims: '89, '90. 
Foreign Money Judgments: '63, '64. 
Foreign Torts: '56-'70. 
Franchises: '83-'85. 
Fraudulent Conveyances: '21, '22. 
French Version of Consolidation of Uniform Acts: '85-'89. 
Frustrated Contracts: '45-'48, '72-'74. 
Goods Sold on Consignment: '39, '41-'43. 
Hague Conferen~e on Private International Law: '66-'70, '73-'78. 
Highway Traffic and Vehicles, 

Common Carriers: '48-'52. 
Financial Responsibility: '51-'52. 
Parking Lots: '65. 
Registration of Vehicles and Drivers: '48-'50, '52. 
Responsibility for Accidents: '48-'50, '52, '54, '56-'60, '62. 
Rules oftheRoad: '48-'54, '56-'67. 
Safety Responsibility: '48-'50. 
Title to Motor Vehicles: '51, '52. 

Home Owner's Protection: '84, '85. 
Hotelkeepers: '69. See also Innkeepers. 
Human Tissue: '63-'65, '69-'71, '86-'89. 

See also Cornea Transplants, Eye Banks. 
Identification Cards: '72. 
Illegitimates: '73. 
Income Tax: '39, '41. 
Infants' Trade Contracts: '34. 
Innkeepers: '52, '54-'60, '62. See also Hotelkeepers. 
Installment Buying: '46, '47. 
Insurance, 

Automobile: '32, '33. 
Condominium: '70-'73. 
Fire: '18-'24, '33. 
Life: '21-'23, '26, '30, '31, '33. 

Inter-Jurisdictional Child Welfare Orders: '88-'90. 
See Extra-Provincial Child Welfare, Guardianship and Adoption 
Orders. 

International Administration of Estates of Deceased Persons: '77-'79. 
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International Commercial Arbitration: '86. 
International Conventions, Law of Nationality vis-a-vis Law of 

Domicile: '55. 
International Conventions on Private International Law: '73-'83. 

See also under PART I, CONFERENCE, General Matters. 
International Convention on Travel Agents. See Travel Agents. 
International Institute for the Unification of Private Law (Unidroit): 

'66, '69, '71, '72. 
International Sale of Goods: '83-'85. 
International Trusts Act: '87, '88. 
International Wills: See under Wills. 
Interpretation: '33-'39, '41, '42, '48, '50, '53, '57, '61, '62, '64-'73. 

Sections 9-11: '75-'77. 
Section 11: '74. 

Interprovincial Child Abduction: '85-'88. See also Custody 
Jurisdiction and Enforcement. 

Interprovincial Subpoenas: '72-'74. 
Intestate Succession: '22-'27, '48-'50, '55-'57, '63, '66, '67, '69, 

'83-'85. 
See also Devolution of Real Property. 

Joint Tenancies, Termination of: '64. 
Judgments: See Reciprocal Enforcement of Judgments, see also 

Foreign Judgments, Foreign Money Judgments, Unsatisfied 
Judgments. 

Judicial Decisions Affecting Uniform Acts: '51-'83. 
Judicial Notice, Statutes: '30, '31. 

State Documents: '30, '31. 
Jurors, Qualifications, Etc.: '74-'76. 
Labour Laws: '20. 
Land Titles: '57. 
Landlord and Tenant: '32-'37, '39, '54. 
Law of Contempt: '89, '90. 
Law Reform: '56-'58, '69, '71-'80, '86. 
Legislative Assembly: '56-'62. 
Legislative Titles: '64. 
Legitimation: '18-'20, '32, '33, '50, '51, '54-'56, '58, '59. 
Libel and Slander: '35-'39, '41-'43. Continued sub nom. Defamation. 
Limitation of Actions: '26-'32, '34, '35, '42-'44, '54, '55, '66-'79, '82. 
Limitation Period in the International Sale of Goods: 

See Convention on the Limitation Period in the International Sale 
of Goods. 

Limitations (Enemies and War Prisoners): '45·. 
Limited Partnerships: See under Partnerships. 
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Lunacy: '62. 
Maintenance Orders and Custody Enforcement: '84, '85. 
Maintenance Orders: See Reciprocal Enforcement of Maintenance 

Orders. 
Majority: See Age of Majority. 
Marriage, Minimum Age: '70-'74. 

Solemnization: '47. 
Married Women's Property: '20-'24, '32, '35-'39, '41-'43. 
Matrimonial Property: '77-'79, '85-'89. 
Mechanics' Liens: '21-'24, '26, '29, '43-'49, '57-'60. 
Medical Consent of Minors Act: '72-'75, '89. 
Mental Diseases, Etc.: '62. 
Mental Health Law Project: '84-'88. 
Motor Vehicles, Central Registration of Encumbrances: '38, '39, 

'41-'44. 
New Reproductive Technologies: '89, '90. 
Occupiers Liability: '64-'71, '73, '75. 
Partnerships, General:' 18-'20, '42, '57, '58. 

Limited: '32-'34. 
Registration: '29-'38, '42-'46. 

Pension Trust Funds: See Rule Against Perpetuities, 
Application to Pension Trust Funds. 

Pension Trusts and Plans, Appointment of Beneficiaries: '56, '57, 
'73-'75. 

Perpetuities: '65-'72. 
Personal Property Security: '63-'71, '82-'86. 
Personal Representatives: '23. 
Pleasure Boat Owners' Accident Liability: '72-'76. 
Powers of Attorney: '42, '75-'78. 
Prejudgment Interest on Damage Awards: '75-'79, '82. 
Presumption of Death: '47, '58-'60, '70-'76. 
Private International Law: '73-'90. 
Privileged Information: '38. 
Probate Code: '89. 
Procedures of the Uniform Law Section: See Uniform Law Section. 
Proceedings Against the Crown: '50, '52. See also Actions Against the 

Crown. 
Products Liability: '80, '82. 
Protection of Privacy, General: '70-'77, '79, '85-'90. 
Provincial Offences Procedures: '89, '90. 
Purposes and Procedures: '83, '85. 
Reciprocal Enforcement of Custody Orders: '72-'74. 

See also Extra-Provincial Custody Orders Enforcement. 
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Reciprocal Enforcement of Judgments: '19-'24, '25, '35-'39, '41-'58, 
'62, '67, '89. 

Reciprocal Enforcement of Maintenance Orders: '21, '24, '28, '29, '45, 
'46, '50-'63, '69-'73, '75-'79, '82-'86. 

Reciprocal Enforcement of Tax Judgments: '63-'66. 
Regulations, Central Filing and Publication: '42, '43, '63, '82. 
Residence: '47-'49, '61. 
Revision of Uniform Acts: '79, '80. 
Rule Against Perpetuities, Application to Pension Trust Funds: '52-' 55. 

See also Perpetuities. 
Rules of Drafting: '18, '19, '41-'43, '47, '48, '62, '63, '65, '66, '70, '71, 

'73. See also in Part II. 
Sale of Goods, General: '18-'20, '41-'43, '79-'82, '84, '85, '87-'90. 

International: See Convention on the Limitation Period in the 
International Sale of Goods. 

Sales on Consignment: '28, '29, '38, '39, '41, '42. 
Search and Seizure under the Charter of Rights: '90. 
Service Abroad of Judicial and Extra-Judicial Documents in Civil 

and Commercial Matters: '79. 
Service of Process by Mail: '42-'45, '82. 
Soldiers Divorces: See Evidence: Russell vs Russell. 
State Documents: See Judicial Notice. 
Statement of Renewal: '90. 
Status of Women: '71. 
Statute Books, Preparation, Etc.: '19, '20, '35, '36, '39, '47, '48. 
Statutes: Act: '71-'74, '75, '82. 

Form of: '35, '36, '39. 
Judicial Notice of: See Judicial Notice; 
Proof of, in Evidence: See Evidence. 

Steering Committee: '87, '88. 
Subrogation: '39, '41. 
Substitute Decision Making in Health Care: '90. 
Succession Duties: '18, '20-'26. 
Support Obligations: '74-'79. 
Survival of Actions: '60-'63. 
Survivorship: '53-'60, '69-'71. See also Commorientes. 
Taking of Evidence Abroad in Civil or Commercial Matters: '79. 
Testators Family Maintenance: '47, '55--'57, '63, '65-'69. 

See also Family Relief. 
Time Sharing: '83-'87. 
Trades and Businesses Licensing: '75, '76. 

See also Travel Agents. 
'frade Secrets: '87, '88. 
Traffic Accidents: See Conflict of Laws, Traffic Accidents. 
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Trafficking in Children: '90. 
Transboundary Pollution Reciprocal Access Act: '80-'85, '89. 
Travel Agents: '71-'75. · 
Treaties and Conventions, Provincial Implementation: '60, '61. 
Trustees, General, '24-'29. 

Investments: '46, '47, '51, '54-'57, '65-'70. 
Trusts, Conflict of Laws: '86-'88. 
Trusts, International Trust Convention: '85-'87. 
Trusts, Testamentary Additions: '66-'69. 

Variation of: '59-'61, '65, '66. 
Unclaimed Goods with Laundries, Dry Cleaners: '46. 
Unfair Newspaper Reports: '42. 
Uniform Acts: 

Amendments to and Enactments of: '49-'83. 
Consolidation: '39, '41, '48-'52, '54, '60, '61, '74-'79. 
Judicial Decisions Affecting: '51-'83. 

Uniform Construction Section: See under Uniform Acts in Part I. 
Uniform Law Section, Organization, Procedures, Purposes: '54, 

'73-'79, '83, '85. See also under Part I. 
Uninsured Pension Plans, Appointment of Beneficiaries: '56, '57. 
University of Toronto Law Journal: '56. 
Unsatisfied Judgment: '67-'69. 
Variation of Trusts: See Trusts, Variation of. 
Vehicle Safety Code: '66. 
Vital Statistics: '47-'50, '58, '60, '76-'78, '83-'86. 
Wagering Contracts: '32. 
Warehousemen's Liens:' 19-'21, '34. 
Warehouse Receipts: '38, '39, '41-'45, '54. 
Wills, General:' 18-'29, '52-'57, '60, '61, '82-'87. 

Conflict of Laws: '51, '53, '59, '60, '62-'66. 
Execution: '80, '87. 
Impact of Divorce on Existing Wills: '77, '78. 
International: '74, '75. 
Section 5 (re Fiszhaut): '68. 
Section 17: '78. 
Section 21(2): '72. 
Section 33: '65-'67. 

Women: See Status of Women. 
Workmen's Compensation: '21, '22, '82. 

PART IV 

CRIMINAL LAW SECTION 

Subjects considered each year are listed in the minutes of the year and 
published in the Proceedings of that year. 
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