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JOHN D. GREGORY, General Counsel, Public Law and Policy Division, Ministry 
of the Attorney General, 7th Floor, 720 Bay Street, Toronto, Ontario M5G 2Kl 
Tel: (416) 326-2503 Fax: (416) 326-2699 
e-mail gregorjo@epo.gov.on.ca 

C. ANTHONY KEITH, Keith and Kramer, 404 - 1200 Bay Street, Toronto, 
Ontario M5R 2A5 
Tel: (416) 922-4417 Fax: (416) 922-9328 

JOHN MCCAMUS, Chair, Ontario Law Reform Commission, 11th Floor, 720 Bay 
Street, Toronto, Ontario M5G 2Kl 
Tel: ( 416) 326-4189 Fax: ( 416) 326-4693 

PRINCE EDWARD ISLAND I iLE-DU-PRINCE·EDOUARD 

Criminal Law Section I Section du droit criminel 

RICHARD B. HUBLEY, Q.C., Director of Prosecutions, Department of Provincial 
Affairs & Attorney General, 42 Great George Street, Box 2200, Charlottetown, P.E.I. 
ClA 4J9 
Tel: (902) 368-4593 Fax: (902) 368-5544 

Unifonn Law Section I Section du droit unifonne 

M. RA YMOND MOO RE, Legislative Counsel, Department of Provincial Affairs & 
Attorney General, P. 0. Box 1628, Charlottetown, P.E.I. ClA 7N3 
Tel: (902) 368-4291 Fax: (902) 368-4382 
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QuEBEC 

Criminal Law Section I Section du droit criminel 

MICHEL L AUGER, Substitut en chef du procureur general, Ministere de la 
Justice, Palais de justice, 300, boul. Jean-Lesage, #2.55, Quebec, Quebec GIK 8K6 
Tel: (418) 649-3500 Telecopieur (418) 646-4919 

GIUSEPPE BATTISTA, Shadley, Melan�on et al., 630, boulevard Rene-Uvesque, 
bureau 2440, Montreal, Quebec H3B 1S6 
Tel: (514) 866-4043 Telecopieur: (514) 866-8719 

MARIO BILODEAU, Sous-ministre associe, Direction generale des affaires 
criminelles et penales, Ministere de la Justice, 1200, route de l'Eglise, Se etage, 
Sainte-Foy, 
Quebec G1V 4M1 
Tel: (418) 643-4985 Telecopieur (418) 646-5412 

DANIEL GREGOIRE, Substitut du procureur general, Direction des affaires 
criminelles, Ministere de la Justice, 1200, route de l'Eglise, 5e etage, Sainte-Foy, 
Quebec G1V 4M1 
Tel: (418) 643-9059 Telecopieur (418) 646-5412 

PAUL MONTY, Substitut en chef du procureur general et directeur des Affaires 
criminelles, Direction generale des affaires criminelles et penales, Ministere de la 
Justice, 5e etage, 1200, route de l'Eglise, Sainte-Foy, Quebec G1V 4M1 
Tel: (418) 643-9059 Telecopieur: (418) 646-5412 

MARIO TREMBLA Y, Substitut en chef ad joint du procureur general, 
Ministere de la Justice, Palais de justice, 300 Blvd Jean Lesage, Locale suite 2.55, 
Quebec, Quebec G 1K 8K6 
Tel: (418) 649-3500 Telecopieur: (418) 646-4919 

Uniform Law Section I Section du droit unifonne 

MIREILLE BESSETTE, juriste, Direction des affaires juridiques, 
recherche et developpement, Chambre des notaires du Quebec, 
630, boul. Rene-Uvesque 0., #1700, Montreal, Quebec H3H 1T6 
Tel: (514) 879-1793 Telecopieur: (514) 879-1923 

ANDRE COSSETTE, notaire, Coordonnateur: Droit civil, Direction des etudes et 
orientations, Direction generale des affaires juridiques et legislatives, Ministere de 
la Justice, 1200, route de l'Eglise, 4e etage, Sainte-Foy, Quebec GlV 4M1 
Tel: (418) 643-8782 Telecopieur: (418) 643-9749 

ALOE FRENETTE, Direction des etudes et orientations, Direction generale des 
affaires juridiques et legislatives, Ministere de la Justice, 1200, route de l'Eglise, 4e 
etage, Sainte-Foy, Quebec G1V 4M1 
Tel: (418) 643-8782 Telecopieur: (418) 643-9749 
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MARIE-JOSE LONGTIN, Directrice, Direction des etudes et orientations, Ministere 
de la Justice, 1200 Route de l'Eglise, 4e etage, Sainte-Foy, Quebec GlV 4Ml 
Tel: (418) 643-8782 Telecopieur: (418) 643-9749 

JEFFREY A TALPIS, Docteur en droit international prive, 
759, Square Victoria, #200, Montreal, Quebec H2Y 217 
Tel: (514) 289-8600 Telecopieur: (514) 289-8609 

RACHEL TURGEON, Secretariat a la legislation, Ministere du Conseil executif, 
875, Grande-Allee Est, 2e etage, Quebec, Quebec GlR 4Y8 
Tel: (418) 643-125\l Telecopieur: (418) 646-8700 

SASKATCHEWAN 

Criminal Law Setion I Section du droit criminel 

W. BRENT COTTER, Q.C., Deputy Minister of Justice and Deputy Attorney 
General, Saskatchewan Justice, lOth Floor - 1874 Scarth Street, Regina, 
Saskatchewan S4P 3V7 
Tel: (306) 787-5351 Fax: (306) 787-3874 

GRAEME MITCHELL, Director, Constitutional Branch, Saskatchewan Justice, 8th 
Floor, 1874 Scarth Street, Regina, Saskatchewan S4P 3V7 
Tel: (306) 787-8385 Fax: (306) 787-9111 

CAROL SNELL, Q.C., Director of Special Projects, Public Prosecutions Head Office, 
Saskatchewan Justice, 3rd Floor - 1874 Scarth Street, Regina, Saskatchewan S4P 3V7 
Tel: (306) 787-3684 Fax. (306) 787-9111 

Uniform Law Section I Section du droit uniforme 

SUSAN C. AMRUD, Crown Solicitor, Legislative Services, Saskatchewan Justice, 8 -
1874 Scarth Street, Regina, Saskatchewan S4P 3V7 

Tel: (306) 787-8990 Fax: (306) 787-9111 

MICHAEL FINLA Y, Executive Director, Law Reform Commission of Saskatchewan, 
cfo College of Law, University of Saskatchewan, 
Saskatoon, Saskatchewan S7N OWO 
Tel: (306) 966-4002 Fax: (306) 966-5900 

MADAM JUSTICE GEORGINA R. JACKSON, Court of Appeal for Saskatchewan, 
2425 Victoria Avenue, Regina, Saskatchewan S4P 3V7 
Tel: (306) 787-5435 Fax. (306) 787-0505 

DOUGLAS E. MOEN, Executive Director, Public Law & Policy, Saskatchewan 
Justice, 8th Floor - 1874 Scarth Street, Regina, Saskatchewan S4P 3V7 
Tel: (306) 787-5360 Fax: (306) 787-9111 
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GUESTS / INVITES 

PAST PRESIDENTS 

GRAHAM D. WALKER, Q.C., Counsel, Chandler Moore, Barristers & Solicitors, 
3476 Dutch Village Road, Halifax, Nova Scotia B3N 2R9 
Tel: (902) 445-2500 Fax: (902) 457-7767 

UNITED STATES OF AMERICA I ETATS UNIS 

BION M. GREGORY, President, National Conference of Commissioners on 
Uniform State Laws 
Office of the Legislative Counsel, State Capitol, 
Suite 3021, Sacramenta, CA 95814-4996 
Tel: (916) 445-2782 Fax: (916) 322-0769 

JEREMIAH MARSH, Co-Chair, Joint Committee on Co-operation with the ULC 
and NCCUSL 
Three First National Plaza, Suite 4300, 70 West Madison Street, Chicago, 
lllinois 60602 
Tel: (312) 558-6789 Fax: (312) 558-3315 

UNIFORM LAW CONFERENCE OF CANADA 
CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

CLAUDETIE N. RACETIE, Executive Director, Uniform Law Conference of 
Canada, 622 Hochelaga Street, Ottawa, Ontario K1K 2E9 
Tel: (613) 747-1695 Fax: (613) 941-4165 
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HISTORICAL NOTE 

In the second decade of this century, the Canadian Bar Association recommended 
that each provincial government provide for the appointment of commissioners to 
attend conferences organized for the purpose of promoting uniformity of legislation 
among the provinces. 

The recommendation of the Canadian Bar Association was based upon, first, the 
realization that it was not organized in a way that it could prepare proposals in a 
legislative form that would be attractive to provincial governments, and second, 
observation of the National Conference of Commissioners on Uniform State Laws, 
which had met annually in the United States since 1892 (and still does) to prepare 
model and uniform statutes. The subsequent adoption by many of the state 
legislatures of these Acts has resulted in a substantial degree of uniformity of 
legislation throughout the United States, particularly in the field of commercial law. 

The Canadian Bar Association's idea was soon implemented by most provincial 
governments and later by the others. The first meeting of commissioners appointed 
under the authority of provincial statutes or by executive action, in those provinces 
where no provision was made by statute, took place in Montreal on September 2nd, 
1918, and there the Conference of Commissioners on Uniformity of Laws throughout 
Canada was organized. In the following year the Conference changed its name to 
the Conference of Commissioners on Uniformity of Legislation in Canada and in 
1974 adopted its present name. 

Although work was done on the preparation of a constitutio� for the Conference 
in 1918-19 and in 1944 and was discussed in 1960-61, 1974 and 1990, the decision on 
each occasion was to carry on without the strictures and limitations that would have 
resulted from the adoption of a formal written constitution. 

Since the organizational meeting in 1918 the Conference has met, with a few 
exceptions, during the weeks preceding the annual meeting of the Canadian Bar 
Association. The following is a list of the dates and places of the meetings of the 
Conference: 

1918. Sept. 2-4, Montreal. 
1919. Aug. 26-29, Winnipeg. 
1920. Aug. 30, 31, Sept. 1-3, Ottawa. 
1921. Sept. 2, 3, 5-8, Ottawa. 
1922. Aug. 11, 12, 14-16, Vancouver. 
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1923. Aug. 30, 31, Sept. 1, 3-5, Montreal. 
1924. July 2-5, Quebec. 
1925. Aug. 21, 22, 24, 25, Winnipeg. 
1926. Aug. 27, 28, 30, 31, Saint John. 
1927. Aug. 19, 20, 22, 23, Toronto. 



UNIFORM lAW CONFERENCE OF CANADA 

1928. Aug. 23-25, 27, 28, Regina. 
1929. Aug. 30, 31, Sept. 2-4, Quebec. 
1930. Aug. 11-14, Toronto. 
1931. Aug. 27-29, 31, Sept. 1, Murray Bay. 
1932. Aug. 25-27, 29, Calgary. 
1933. Aug. 24-26, 28, 29, Ottawa. 
1934. Aug. 31, 31, Sept. 1-4, Montreal. 
1935. Aug. 22-24, 26, 27, Wmnipeg. 
1936. Aug. 13-15, 17, 18, Halifax. 
1937. Aug. 12-14, 16, 17, Toronto. 
1938. Aug. 11-13, 15, 16, Vancouver. 
1939. Aug. 10-12, 14, 15, Quebec. 
1941. Sept. "5, 6, 8-10, Toronto. 
1942. Aug. 18-22, Wmdsor. 
1943. Aug. 19-21, 23, 24, Wmnipeg. 
1944. Aug. 24-26, 28, 29, Niagara Falls. 
1945. Aug. 23-25, 27, 28, Montreal. 
1946. Aug. 22-24, 26, 27, Winnipeg. 
1947. Aug. 28-30, Sept. 1, 2, Ottawa. 
1948. Aug. 24-28, Montreal. 
1949. Aug. 23-27, Calgary. 
1950. Sept. 12-16, Washington, D.C. 
1951. Sept. 4-8, Toronto. 
1952. Aug. 26-30, Victoria. 
1953. Sept. 1-5, Quebec. 
1954. Aug. 24-28, Winnipeg. 
1955. Aug. 23-27, Ottawa. 
1956. Aug. 28-Sept. 1, Montreal. 
1957. Aug. 27-31, Calgary. 
1958. Sept. 2-6, Niagara Falls. 
1959. Aug. 25-29, Victoria. 
1960. Aug. 30-Sept. 3, Quebec. 
1961. Aug. 21-25, Regina. 

1962. Aug. 20-24, Saint John. 
1963. Aug. 26-29, Edmonton. 
1964. Aug. 24-28, Montreal. 
1965. Aug. 23-27, Niagara Falls. 
1966. Aug. 22-26, Minaki. 
1967. Aug. 28-Sept. 1, St. John's. 
1968. Aug. 26-30, Vancouver. 
1969. Aug. 25-29, Ottawa. 
1970. Aug. 24-28, Charlottetown. 
1971. Aug. 23-27, Jasper. 
1972. Aug. 21-25, Lac Beauport. 
1973. Aug. 20-24, Victoria. 
1974. Aug. 19-23, Minaki. 
1975. Aug. 18-22, Halifax. 
1976. Aug. 19-27, Yellowknife. 
1977. Aug. 18-27, St. Andrews. 
1978. Aug. 17-26, St. John's. 
1979. Aug. 16-25, Saskatoon. 
1980. Aug. 14-23, Charlottetown. 
1981. Aug. 20-29, Whitehorse. 
1982. Aug. 19-28, Montebello. 
1983. Aug. 18-27, Quebec. 
1984. Aug. 18-24, Calgary. 
1985. Aug. 9-16, Halifax. 
1986. Aug. 8-15, Winnipeg. 
1987. Aug. 8-14, Victoria. 
1988. Aug. 6-12, Toronto. 
1989. Aug. 13-18, Yellowknife. 
1990. Aug. 12-17, Saint John. 
1991. Aug. 11-16, Regina. 
1992. Aug. 9-14, Corner Brook. 
1993. Aug. 15-19, Edmonton 
1994. Aug. 7-11, Charlottetown 
1995. Aug. 6-10, Quebec 

Because of wartime travel and hotel restrictions, the annual meeting of the 
Canadian Bar Association scheduled to be held in Ottawa in 1940 was cancelled, and 
for the same reasons no meeting of the Conference was held in that year. In 1941 

both the Canadian Bar Association and the Conference held meetings, but in 1942 

the Canadian Bar Association cancelled its meeting which was scheduled to be held 
in Windsor. The Conference, however, proceeded with its meeting. This meeting 
was significant in that the National Conference of Commissioners on Uniform State 
Laws in the United States was holding its annual meeting at the same time in 
Detroit, which permitted several joint sessions to be held with the members of both 
conferences. 

While the Conference is an independent organization that is directly responsible 
to no government or other authority, it does recognize and in fact fosters its kinship 
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with the Canadian Bar Association. For example, one of the ways of getting a 

subject on the Conference's agenda is a request from the Association. Second, the 

Assocation usually sends observers to one or both of the Uniform and Criminal Law 

Sections. Third, provincial branches of the Association often arrange to have their 

members as part of provincial or territorial delegations to the Conference. In 
addition, the Association is a primary target for consultation when Conference 

projects seek views of interested parties in developing uniform legislation. 

Since 1935 the Government of Canada has sent representatives annually to the 

meetings of the Conference. Although the Province of Quebec was represented at 

the organizational meeting in 1918, representation from that province was spasmodic 

until 1942. Since then, however, representatives of the Bar of Quebec have attended 

each year; from 1946 to 1990 and from 1993, one or more delegates appointed by the 

Government of Quebec have also been present. 

In 1950 the newly-formed Province of Newfoundland joined the Conference and 

named delegates to take part in its work. 

Since 1963 the meetings have been further enlarged by representatives of the 

Northwest Territories and the Yukon Territory. 

In most provinces statutes provide for grants towards the general expenses of the 

Conference and the expenses of the delegates. In jurisdictions where no legislative 

action has been taken, representatives are appointed and expenses provided for by 

order of the executive. The members of the Conference do not receive remuneration 

for their services. Generally speaking, the appointees to the Conference come from 

the bench, governmental law departments, faculties of law, the practising profession 

and, in recent years, law reform commissions and similar bodies. 

The appointment of delegates by a government does not of course have any 

binding effect upon the government, which may or may not choose to act on any of 

the recommendations of the Conference. 

The primary object of the Conference is to promote uniformity of legislation 

throughout Canada or the provinces and territories on subjects on which uniformity 

may be found to be possible and advantageous. At the annual meetings of the 

Conference consideration is given to those branches of the law in which it is 
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desirable and practicable to secure uniformity. Between meetings, the work of the 

Conference is carried on by correspondence among the members of the Executive, 

the Jurisdictional Representatives and the Executive Director, and among the 

members of the ad hoc committees. Matters for the consideration of the Conference 

may be brought forward by the delegates from any jurisdiction or by the Canadian 

Bar Association. On the Uniform Law side, these matters are reviewed by the 

Steering Committee. 

While. the chief work of the Conference has been to try to achieve uniformity in 

subjects covered by existing legislation, the Conference has nevertheless gone beyond 

this aim on occasion and has prepared uniform laws on subjects not yet covered by 

legislation in Canada. Examples of this practice are the Unifonn Survivorship Act, 

section 39 of the Unifonn Evidence Act dealing with photographic records and section 

5 of the same Act, the effect of which is to abrogate the rule in Russell v. Russel/, the 

Unifonn Regulations Act, the Unifonn Frustrated Contracts Act, the Unifonn 

Proceedings Against the Crown Act, the Unifonn International Commercial Arbitration 

Act and the Unifonn Human Tissue Donation Act. In these instances the Conference 

felt it better to establish and recommend a uniform statute before any legislature 

dealt with the subject rather than wait until the subject had been legislated upon and 

then attempt the more difficult task of recommending changes to effect uniformity. 

Another innovation in the work of the Conference was the establishment of a 

section on criminal law and procedure, following a recommendation of the Criminal 

Law Section of the Canadian Bar Association in 1943. It was pointed out that no 

body existed in Canada with the proper personnel to study and prepare in legislative 

form recommendations for amendments to the Criminal Code and relevant statutes 

for submission to the Minister of Justice of Canada. At the 1944 meeting of the 

Conference a criminal law section was constituted, to which all provinces and Canada 

appointed representatives. The existing body was renamed the Uniform Law Section, 

a name designed to avoid the ambiguity of "civil law", which might refer to non

criminal law or matters governed by the Civil Code in Quebec. 

In 1950, the Canadian Bar Association held a joint annual meeting with the 

American Bar Association in Washington, D.C. The Conference also met in 

WaShington, giving the members a second opportunity of observing the proceedings 

of the National Conference of Commissioners on Uniform State Laws, which was 

meeting in Washington at the time. It also gave the Americans an opportunity to 
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attend sessions of the Canadian Conference. 

The interest of the Canadians in the work of the Americans and vice versa has 

since been manifested on several occasions, notably in 1965 when the president of 

the Canadian Conference attended the annual meeting of the United States 

Conference, in 1975 when the Americans held their annual meeting in Quebec, and 

in subsequent years when the presidents of the two Conferences or other 

representatives have exchanged visits to their respective annual meetings. 

The most concrete example of sustained collaboration between the American and 

Canadian conferences is the Transboundary Pollution Reciprocal Access Act. This Act 

was drafted by a joint American-Canadian Committee and recommended by both 

Conferences in 1982. It is now in force in several provinces and states. That was the 

first time that the two groups joined in this sort of bilateral lawmaking. 

An event of singular importance in the life of this Conference occurred in 1968. 

In that year Canada became a member of The Hague Conference on Private 

International Law, whose purpose is to work for the unification of private 

international law, notably in the fields of commercial law and family law. It is 

particularly known for its work in determining the law applicable to international 

cases, what lawyers call the conflicts of laws. In short, The Hague Conference has 

the same general objectives at the international level as this Conference has within 

Canada. 

The Government of Canada honoured this Conference by asking it to propose 

one of its members for the Canadian delegation to the 1968 meeting at The Hague. 

This pattern was followed for the 1972 and several subsequent meetings of The 

Hague Conference. Since 1968 the Conference has adopted several uniform statutes 

to facilitate the implementation of Hague conventions in Canada, as well as other 

important conventions. 

The Drafting Section of the Conference was organized in 1968 (as the Legislative 

Drafting Workshop). The section concerns itself with matters of general interest in 

the field of parliamentary draftsmanship. For example, it has prepared Uniform 

Drafting Conventions to harmonize drafting across the country. The section also 

deals with drafting matters that are referred to it by the Uniform Law Section or by 

the Criminal Law Section. 
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One of the handicaps under which the Conference has laboured since its 

inception has been the lack of funds for legal research, the delegates often being too 

busy with their regular work to undertake research in depth. This want has been met 

by most welcome grants in 1974 and succeeding years from the Government of 

Canada. 

At the 1978 annual meeting the Canadian Intergovernmental Conference 

Secretariat brought in from Ottawa its first team of interpreters , translators and other 

specialists and provided its complete line of services , including instantaneous French 

to English and English to French interpretation, at every sectional and plenary 

session throughout the sittings of the Conference. That service was discontinued in 

1995 and the Conference assumed responsibility for coverage of the proceedings in 

two languages. 

Since that time the Conference has made progress towards adopting all its 

uniform acts in both official languages. In principle this has been done for all 
uniform statutes since 1990. The Uniform Drafting Conventions are bilingual. 

In 1989 a report entitled "Renewing Consensus for Harmonization of Laws in 

Canada" was prepared by the Executive. After modifications had been made to 

reflect written and oral submissions from across the country, the report was adopted 

at the annual meeting in Saint John in 1990. The operation of the sections and the 

composition of the Executive were clarified and made more sensitive to the demands 

of the constituent jurisdictions. 

After the 1992 meeting Melbourne Hoyt , Q.C., retired after many years of 

valuable_ service as Executive Secretary. He was replaced by Claudette Racette, who 

assumed the new title of Executive Director. The administration of the Conference, 

still conducted on a part-time basis , was moved to Ottawa when the change was 

made. 

In 1995 the Conference adopted a new name in French , la Conference pour 

l'hannonisation des lois au Canada, to reflect more accurately the nature of the 

process of harmonization in a country with two legal systems. 
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Au cours de la deuxieme decennie de ce siecle, 1' Association du barreau canadien 
a recommande que chaque gouvemement provincial prevoie la nomination de 
commissaires qui seraient presents aux conferences organisees dans le but de 
promouvoir une legislation uniforme dans les provinces. 

La recommandation de 1' Association du barreau canadien etait fondee, d'une 
part, sur la conception nette que I' Association elle-meme n'est pas organisee de fa�on 
a preparer des propositions de format legislatif qui soient attrayantes pour les 
gouvemements provinciaux et, d'autre part, sur leurs observations de la National 
Conference of Commissioners on Uniform State Laws, qui s'etait reunie 
annuellement aux Etats-Unis depuis 1892 (et qui se reunit encore) pour preparer des 
lois modeles et uniformes. L'adoption subsequente de ces lois par l'assemblee 
legislative de plusieurs Etats a produit un niveau important d'uniformite legislative 
a travers les Etats, surtout dans le domaine du droit commercial. 

L'idee de 1' Association du barreau canadien a bientot ete mise en oeuvre par la 
plupart des gouvemements provinciaux et plus tard par les autres. La premiere 
reunion des commissaires nommes en vertu de lois provinciales, ou par action 
executive dans les provinces oil aucune disposition n'a ete adoptee par voie 
legislative, a eu lieu a Montreal le 2 septembre 1918. C'est alors qu'a ete organisee 
la Conference of Commissioners on Uniformity of Laws throughout Canada. Au 
cours des annees suivantes, le nom de la Conference a change pour devenir la 
Conference of Commissioners on Uniformity of Legislation in Canada et, en 1974, 

le nom actuel etait adopte. 

Bien que du travail ait ete fait en vue de preparer une constitution pour la 
Conference en 1918-19 et en 1944 et la meme demarche etait discutee en 1960-61, 

1974 et 1990, la decision a chaque occasion etait de continuer sans la rigidite et les 
restrictions qui auraient resulte de l'adoption d'une constitution formelle ecrite. 

Depuis la reunion de mise sur pied en 1918, la Conference s'est reunie, sauf 
quelques exceptions, durant les semaines qui ont precede la reunion annuelle de 
I' Association du barreau canadien. Voici une liste des dates et lieux des reunions de 
la Conference: 

1918. 2-4 sept., Montreal. 
1919. 26-29 aoiit, Winnipeg. 
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1920. 30 et 31 aoiit, 1-3 sept., Ottawa. 
1921. 2, 3, 5-8 sept., Ottawa. 
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1922. 11, 12 et 14-16 aoftt, Vancouver. 
1923. 30 et 31 aoftt, 1 et 3-5 sept., Montrfal. 
1924. 2-5 juillet, Qufbec. 
1925. 21, 22, 24 et 25 aoftt, Winnipeg. 
1926. 27, 28, 30 et 31 aoftt, Saint-Jean. 
1927. 19, 20, 22 et 23 aoftt, Toronto. 
1928. 23-25, 27 et 28 aoftt, Rfgina. 
1929. 30, 31 aoftt, 2-4 sept., Qu6bec. 
1930. 11-14 aoftt, Toronto. 
1931. 27-29 et 31 aoftt, 1 sept., Murray Bay. 
1932. 25-27 et 29 aoftt, Calgary. 
1933. 24-26, 28 et 29 aoftt, Ottawa. 
1934. 30 et 31 aoftt, 1-4 sept., Montr6al. 
1935. 22-24, 26 et 27 aoftt, Wmnipeg. 
1936. 13-15, 17 et 18 aoftt, Halifax. 
1937. 12-14, 16 et 17 aoftt, Toronto. 
1938. 11-13, 15 et 16 aoftt, Vancouver. 
1939. 10-12, 14 et 15 aoftt, Qufbec. 
1941. 5, 6, 8-10 sept. Toronto. 
1942. 18-22 aoftt, Windsor. 
1943. 19-21, 23 et 24 aoftt, Winnipeg. 
1944. 24-26, 28 et 29 aoftt, Chutes du Niagara. 
1945. 23-25, 27 et 28 aoftt, Montr6al. 
1946. 22-24, 26 et 27 aoftt, Winnipeg. 
1947. 28-30 aoiit et 1 et 2 sept. Ottawa. 
1948. 24-28 aoiit, Montr6al. 
1949. 23-27 aoiit, Calgary. 
1950. 12-16 sept. Washington, D.C. 
1951. 4-8 sept. Toronto. 
1952. 26-30 aoiit, Victoria. 
1953. 1-5 sept., Qufbec. 
1954. 24-28 aoiit, Winnipeg. 
1955. 23-27 aoiit, Ottawa. 
1956. 28 aoiit-1 sept., Montr6al; 
1957. 27-31 aoiit, Calgary. 
1958. 2-<i sept., Chutes du Niagara. 
1959. 25-29 aoftt, Victoria. 
1960. 30 aoiit-3 sept., Qu6bec. 

1961. 21-25 aoftt, R6gina. 
1962. 20-24 aoftt, Saint-Jean N.-B. 
1963. 26-29 aoftt, Edmonton. 
1964. 24-28 aoftt, Montr6al. 
1965. 23-27 aoftt, Chutes du Niagara. 
1966. 22-26 aoftt, Minaki. 
1967. 28 aoftt-1 sept., Saint-Jean T.-N. 
1968. 26-30 aoftt, Vancouver. 
1969. 25-29 aoftt, Ottawa. 
1970. 24-28 aoftt, Charlottetown. 
1971. 23-27 aoftt, Jasper. 
1972. 21-25 aoftt, Lac Beauport. 
1973. 20-24 aoftt, Victoria. 
1974. 19-23 aoftt, Minaki. 
1975. 18-22 aoftt, Halifax. 
1976. 19-27 aoftt, Yellowknife. 
1977. 18-27 aoftt, St. Andrews. 
1978. 17-26 aoftt, Saint-Jean T.-N. 
1979. 16-25 aoftt, Saskatoon. 
1980. 14-23 aoiit, Charlottetown. 
1981. 20-29 aoiit, Whitehorse. 
1982. 19-28 aoftt, Montebello. 
1983. 18-27 aoftt, Qu6bec. 
1984. 18-24 aoftt, Calgary. 
1985. 9-16 aoftt, Halifax. 
1986. 8-15 aoftt, Wmnipeg. 
1987. 8-14 aoftt, Victoria. 
1988. 6-12 aoftt, Toronto. 
1989. 12-18 aoftt, Yellowknife. 
1990. 11-17 aoftt, Saint-Jean N.-B. 
1991. 9-14 aoftt, Regina. 
1992. 9-14 aoiit, Corner Brook. 
1993. 15-19 aoftt, Edmonton 
1994. 7 - 11 aoftt, Charlottetown 
1995. 6 - 10 aoftt, Qu6bec 

A cause des restrictions h6telieres et de voyage dues a la guerre, la reunion 

annuelle de 1' Association du barreau canadien prevue pour Ottawa en 1940 etait 

annulee et, pour les m�mes raisons, aucune reunion de la Conference n'a eu lieu 

cette annee. En 1941, !'Association du barreau canadien et la Conference ont tenu 

des reunions mais, en 1942, !'Association du barreau canadien a annule sa reunion 

prevue pour Windsor. La Conference cependant a tenu sa reunion. Celle-ci etait 

importante puisque la National Conference of Commissioners on Uniform State 

Laws tenait sa reunion annuelle en m�me temps a Detroit, ce qui a permis la tenue 

de plusieurs seances communes des membres des deux Conferences. 
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Bien que la Conference soit une organisation independante qui ne releve 
directement d'aucun gouvemement ou autorite, elle reconnait et en fait favorise une 
relation avec 1' Association du barreau canadien. Par exemple, une fa!ron de faire 
inclure un sujet a l'ordre du jour de la Conference est a la requ�te de !'Association. 
Deuxiemement, !'Association envoie habituellement des observateurs a l'une ou aux 
deux sections de droit penal et de droit uniforme. Troisiemement, des sections 
provinciales de !'Association s'emploient pour que leurs membres fassent partie des 
delegations provinciales a la Conference. De plus, 1' Association est un cible 
important des consultations quand les responsables des projets d'uniformisation des 
lois cherchent des opinions des gens interesses. 

Depuis 1935, le gouvemement du Canada envoie des representants aux reunions 
de la Conference. Bien que la province du Quebec fut representee a la reunion 
d'organisation en 1918, la presence de cette province etait irreguliere jusqu'en 1942. 

Depuis lors, des representants du Barreau du Quebec sont presents chaque annee. 
De 1946 a 1990, et depuis 1993, un ou plusieurs delegues sont nommes par le 
gouvemement du Quebec. 

En 1950, la nouvelle province de Terre-Neuve s'est jointe a la Conference et a 
nomme des delegues qui ont pris part a son travail. 

Depuis la reunion de 1963, la representation s'est elargie davantage par des 
representants des Territoires du Nord-Ouest et du Yukon. 

Dans la plupart des provinces, des lois autorisent des octrois envers les depenses 
generales de la Conference et les frais des delegues. Dans les ressorts ou aucune 
mesure legislative n'a ete entreprise, les representants sont nommes, et les depenses 
remboursees, par ordre de l'executif. Les membres de la Conference ne sont pas 
remuneres pour leurs services. En general, les personnes nommees pour la 
Conference sont des representants de la magistrature, des ministeres de la justice, 
des facultes de droit, des praticiens de la profession et, depuis quelques annees, des 
commissions de reforme du droit et autres organismes semblables. 

La nomination de delegues par un gouvemement ne lie pas, bien sur, les 
gouvemements qui pourront, selon leur bon vouloir, agir ou non selon les 
recommandations de la Conference. 
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L'objectif principal de la Conference est de promouvoir une harmonie legislative 
a travers le Canada et les provinces sur les sujets ou l'harmonie apparait possible et 
avantageuse. Aux reunions annuelles de la Conference, I' attention est accordee aux 
domaines du droit ou il semble souhaitable et pratique d'assurer une harmonie. 
Entre les reunions, le travail de la Conference se fait par correspondance entre les 
membres de l'executif, les representants des administrations et la directrice executive 
et entre les membres des comites ad hoc. Les questions pour examen par la 
Conference peuvent etre soumises par les delegues de n'importe quel gouvemement
membre ou par 1' Association du barreau canadien. 

Bien que le travail principal de la Conference consiste a essayer d'atteindre une 
uniformite sur la matiere couverte par la legislation deja en vigueur, la Conference 
est neanmoins allee plus loin a diverses occasions pour adopter des lois uniformes 
sur des sujets qui n'etaient pas encore couverts par la legislation au Canada. Ces lois 
aussi sont recommandees pour la promulgation. Des exemples de cette pratique sont 
la Loi uniforme sur les presomptions de survie, l'article 39 de la Loi uniforme sur la 

preuve, qui traite des archives photographiques et l'article 5 de la meme Loi qui, en 
effet, abroge !'ordonnance du juge dans Russell c. Russell, la Loi uniforme sur les 

reglements, la Loi uniforme sur les contrats inexecutables, la Loi uniforme sur les 

procedures contre la Couronne, la Loi uniforme sur l'arbitrage international commercial 

et la Loi uniforme sur les dons de tissus humains. Dans ces cas, la Conference 
preferait etablir et recommander des lois uniformes avant qu'aucune legislature ne 
s'occupe du sujet et n'adopte des lois, au lieu d'attendre que des lois soient adoptees 
pour entreprendre la tache plus difficile de recommander des modifications afin 
d'etablir une uniformite. 

Une autre innovation dans le travail de la Conference a ete la mise sur pied 
d'une section sur le droit et la procedure penaux, suite a u11e recommandation de la 
Section du droit crirninel de l' Association du barreau canadien en 1943. 11 a ete 
signale qu'aucun organisme canadien ne reunissait le personnel approprie pour 
etudier et preparer sous format legislatif des recommandations en vue de modifier 
le Code criminel et d'autres lois pertinentes pour les soumettre au rninistre de la 
justice du Canada. A la reunion de la Conference en 1944, une Section du droit 
penal a ete constituee, a laquelle toutes les provinces et le federal ont nomme des 
representants. L'organisme existant a ete rebaptise Section d'uniforrnisation des lois. 

En 1950, 1' Association du barreau canadien a tenu une reunion annuelle 
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commune avec 1' American Bar Assocation a Washington, D.-C. La Conference s'est 
reunie aussi a Washington, ce qui a donne aux membres une deuxieme occasion 
d'observer les deliberations de la National Conference of Commissioners on Uniform 
State Laws qui tenait sa reunion a Washington en meme temps. Ceci a donne aussi 
aux Americains !'occasion de participer aux seances de la Conference canadienne. 

L'interet des Canadiens au travail des Americains et vice versa s'est manifeste 
depuis a plusieurs occasions, entre autres en 1965 lorsque le president de la 
Conference canadienne assista a la reunion annuelle de la Conference americaine, 
en 1975 lorsque les Americains ont tenu leur reunion annuelle au Quebec et durant 
les annees suivantes lorsque les presidents ou d'autres representants des deux 
Conferences echangent des visites reciproques aux reunions annuelles. 

L'exemple le plus concret de la collaboration continue entre les Conferences 
americaine et canadienne est la Loi sur les droits de recours reciproques contre la 

pollution transfrontaliere. Cette loi a ete redigee par un comite conjoint americain
canadien et recommandee par les deux Conferences en 1982. Elle est maintenant 
en vigueur dans plusieurs provinces et Etats. Cetait la premiere fois que les deux 
groupes se reunissaient pour ce genre de legislation bilaterale. 

Un evenement d'importance singuliere dans la vie de la Conference a eu lieu en 
1968. Au cours de cette annee le Canada est devenu membre de la Conference de 
La Haye sur le droit international prive, dont le but est de promouvoir !'unification 
du droit dans ce domaine, notamment dans les secteurs du droit commercial et du 
droit familial. Cette Conference s'est notamment distinguee pour ses travaux visant 
a determiner la loi applicable aux transactions internationales, le domaine des 
conflits des lois. Bref, la Conference de La Haye a les memes objectifs generaux au 
niveau international que ceux de cette Conference a l'interieur du Canada. 

Le gouvernement du Canada a honore cette Conference en l'invitant a nommer 
un de ses membres a la delegation canadienne a la reunion de La Haye en 1968. 11 
en a ete de meme a la reunion suivante en 1972 et pour quelques-unes qui ont suivi. 
Depuis 1968 la Conference a adopte plusieurs lois uniformes afin de faciliter la mise 
en vigueur au Canada des conventions de la Haye, ainsi que d'autres conventions 
importantes. 

La Section de redaction legislative a ete mise sur pied en 1968 sous le nom de 
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Legislative Drafting Workshop. La section se preoccupe de sujets d'interet general 
dans le secteur de la redaction parlementaire. Elle a adopte par exemple des 
normes pour la redaction legislative afin d'encourager l'uniformite de style 
redactionnel a travers le pays. La section s'occupe aussi de la redaction sur des 
matieres qui lui sont communiquees par les deux autres sections. 

L'une des difficultes que la Conference a du confronter depuis sa conception a 
ete le manque de fonds consacres a la recherche juridique, les delegues etant souvent 
trap occupes par leur travail quotidien pour pouvoir entreprendre des recherches 
approfondies. Cependant, ce besoin a ete heureusement cornble par des octrois en 
1974 et les annees suivantes de la part du gouvemement du Canada. 

A la reunion annuelle de 1978, le Secretariat des conferences inter
gouvernementales du Canada a amene d'Ottawa sa premiere equipe d'interpretes, 
traducteurs et autres specialistes et a fourni des services d'interpretation simultanee 
du fran�ais a l'anglais et de l'anglais au fran�ais a chaque seance pleniere ou 
sectorielle durant la reunion de la Conference. Ce service ayant ete retire en 1995, 

la Conference assume la responsabilite de la procedure bilingue. Depuis, la 
Conference a fait des progres vers !'adoption de toutes ses lois uniformes dans les 
deux langues officielles. C' est, en principe, le cas de toutes les lois adoptees de puis 
1990. Les normes uniformes de redaction legislative sont bilingues. 

En 1989, un rapport intitule "Renouvellement du consensus sur !'harmonisation 
des lois au Canada" a ete prepare par le cornite executif de la Conference. Apres 

avoir ete modifie a la lurniere de sournissions orales et ecrites du pays entier, le 
rapport a ete adopte a la reunion annuelle de Saint-Jean N.-B. en 1990. Le 
fonctionnement des sections et la composition du cornite executif ont ete rendus plus 
clairs et plus sensibles aux exigences des gouvemements m�mbres. 

A la suite de la reunion de 1992, M. Melbourne Hoyt, c.r., a pris sa retraite apres 
de nombreuses annees de service en tant que secretaire executif. Mme Claudette 
Racette a succede a M. Hoyt. Elle assume les responsabilites du nouveau poste de 
directrice executive. Parallelement a ce changement, les activites administratives de 
la Conference, toujours menees a temps partiel, etaient confiees au bureau d'Ottawa. 

En 1995 la Conference a adopte son nouveau nom en fran�ais pour rnieux refleter 
la nature de ses travaux dans un pays bijuridique. 
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OPENING PLENARY SESSION 

MINUTES 

Opening of Meeting 

The meeting opened at 1:30 p.m. on Sunday, August 6, 1995, at the Lowes Le 
Concorde Hotel in Quebec City, with Peter Lown, Q.C. as Chair and Claudette N. 
Racette as Secretary. 

Note of Welcome 

Paul Monty, Chair of the Organizing Committee, welcomed the delegates and 
guests to Quebec City. He reviewed the social program for the week and announced 
that there would be someone from La Communaute urbaine de Quebec at the 
reception desk to provide information on interesting things to see and do during the 
week. He highlighted two special activities: the medieval festival which will begin 
on Wednesday, August 1 1  and the arts and craft show outside the walls of the City 
which offers high quality products by the best Quebec artists and craftspersons. 

On behalf of all the delegates, the Chair thanked Paul Monty and indicated how 
pleased everyone was to be in Quebec City. 

Introduction of the Executive Committee 

Stating that it had been a pleasure to work with members of the Executive over 
the past two years, the Chair introduced the members of the Executive Committee: 
Paul Monty, Chair of the Criminal Law Section and Chair of the Host Committee. 
An expression of gratitude was extended to Mr. Monty for all the work he has done, 
and for the welcome given to the delegates; Douglas Moen, Chair of the Uniform 
Law Section. Congratulations were extended to Doug Moen and Susan Amrud for 
the superb job they did in organizing the ULS agenda; Claudette Racette, Executive 
Director, who has done a superb job during the year and in preparation for this 
meeting; John Gregory, who has had a relatively busy year as Vice-President; and 
Howard Morton, Immediate Past President, a valuable member of the Executive. The 
Chair of the Drafting Section, Gordon Johnson was unable to attend. 
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Introduction of Guests and the Delegates from the NCCUSL 

The Chair introduced Graham Walker, who attends as a Past President and who 

will also make a presentation to the Uniform law Section. 

The American guests this year were Bion Gregory, President of the NCCUSL, 

accompanied by his wife Patty and Jeremiah Marsh, Chairman of the liaison 

committee of the NCCUSL with the ULC who was also accompanied by his wife, 

Marietta. 

Introduction of Delegates 

The senior delegate from each jurisdiction introduced members of his/her 

delegation. 

The Chair reported that Madam Justice Georgina Jackson was representing the 

Canadian Judges Conference and Judge Owen Kennedy, the Canadian Provincial 

Court Judges' Association. 

Financial Resolutions 

Approval of Audited Financial Statements 

At last year's meeting, the Conference determined to be as frugal and responsible 

as possible in its operations and set a budget which was tight but realisable. The 

Chair was pleased to report that all three of the objectives had been met. On the 

expense side, the line was held or expenditures reduced in almost all categories. On 

the revenue side, certain revenue categories were increased. 

This year, there were more meetings of the Executive by telephone conference 

calls than in the past and more meetings of the Steering Committee on the Uniform 

Law side. The Executive is relatively satisfied with the level of communications and 

yet this was accomplished within the allotted budget. 

MOVED by John Gregory, seconded by Douglas Moen, THAT the Audited 

Financial Statements for the financial period ending March 31,  1995 be approved as 

presented. Motion carried. (See Appendix A at page 118) 
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Appointment of Auditors for 1995/96 

MOVED by John Gregory, Seconded by Douglas Moen, 1HAT Maurice Vance 
be appointed as the Conference's auditor for the financial period ending March 31, 

1996. Motion carried. 

Banking Resolution 

Upon a motion by John Gregory, seconded by Douglas Moen, the following 
banking resolution was carried: 

1HAT any two members of the Executive or one member of the Executive and 
the Executive Director be given signing authority as officers for all banking 
matters for the Conference AND 1HAT for the purpose of purchasing G.I.Cs. 
and Term Deposits, and for the purpose of transferring funds from the research 
to the general account and vice versa, the signature of the Executive Director 
alone will be sufficient. 

Approval of 1995/96 Budget 

The President presented the budget. His comments were limited to three budget 
items: The Annual Meeting, the Executive Committee and the Research Fund. 

The Annual Meeting - The Conference must now become responsible for a number 
of expenses that were previously borne by the Canadian Intergovernmental 
Conference Secretariat. For this reason, the budget item "Annual Meeting" has been 
increased to $23,000. This figure represents the best estimate of the expenses the 
Conference must now assume for such items as simultaneous translation equipment, 
interpreters, etc. This is a rather volatile figure that will vary considerably from year 
to year depending on the location of the meeting and the host jurisdiction's ability 
to provide equipment, supplies and personnel for the meeting. 

If this figure proves to be higher than actual expenses in 1995, the Executive will 
want to maintain the excess funds in that item against future meetings when the costs 
will exceed such a figure. The Conference is dealing with a very static income side 
and with highly volatile items on the expenditure side. In his opinion, the only way 
to deal with this is to develop a small reserve which will allow the Conference to 
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meet the high figures when they occur. 

Executive Committee - By appropriate dial-in conference calls, the Executive 
Committee meetings were kept to a very small figure. An expression of gratitude 
was expressed to all those who participated in the difficult meetings for their 
contribution. This has been a very important measure for keeping the expenses at 
this level. 

Research Fund - The expenditures on the Research Fund were kept as low as 
possible. Funds are not expended unless the Executive feels it absolutely has to. 
They hope that they can continue to do that in a responsible manner and that by 
failing to expend the income in one year, the Conference can avoid a drop in· the 
income for the following year. We are balancing responsibility versus even streams 
of income. 

John Gregory provided an overview of how the Research Fund operates. It is the 
Conference's traditional practice to have the Vice-President submit to the Executive 
for its meeting in November, an outline of the research projects. The research 
projects of the year depend to some extent on the projects adopted for that year and 
these are not known until the end of the annual meeting. At its November meeting, 
the Executive will decide how to allocate the funds. That is the reason why delegates 
are being asked to approve a research budget with no amounts indicated for specific 
research projects. These will be accounted for in the following year. 

MOVED by John Gregory, seconded by Doug Moen, THAT the budget for the 
fiscal period 1995-96 be approved. Motion carried. 

Appointment of Committees 

The Resolutions Committee 

MOVED by Peter Lown, seconded by John Gregory, THAT the Resolutions 
Committee shall consist of Daniel Gregoire, Susan Amrud and Chris Curran. Motion 
carried. Their report will be presented at the Closing Plenary Session. 
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The Nominating Committee 

Moved by Peter Lown, seconded by Douglas Moen, THAT the most Immediate 

Past President, Howard Morton, Q.C., shall act as Chair of the Nominating 

Committee. He must, in consultation with the President, select four other members 

of the Conference to constitute the Committee. Regional representation must be 

taken into account in the selection of those members. The Committee will report 

to the Closing Plenary Session. Motion carried. 

Change of Name 

John Gregory proposed a modification in the French version of the Conference's 

name from "Conference sur l'uniformisation des lois au Canada" to "Conference pour 

!'harmonisation des lois au Canada". Two reasons were given for the proposed 

change. First, the word "harmonisation" reflects more accurately the functions of the 

Conference. It was suggested that the English term "uniform" is broader than its 

French equivalent and extended more easily to harmonization. It was further 

suggested that the French name of the Uniform Law Section should also be changed. 

Second, it has not been possible to have a uniform civil law at the national level 

because there is the Civil Code in the Province of Quebec and the uniform laws in 

the form adopted by the Conference cannot be simply inserted into the Civil Code. 

Therefore we do not necessarily unify the law in Canada, but we always hope to 

attain harmonisation of the laws. 

MOVED by John Gregory, seconded by Paul Monty, THAT the name of the 

Conference in the French language shall be "Conference pour !'harmonisation des 

lois au Canada". 

Several delegates expressed the view that if a change of name does take place, 

it should take place in both the English and the French versions since, in their 

opinion, the reasons put forward for the change in French apply equally to the 

change in English given that very few laws are uniform across Canada. 

Others expressed the view that changing the name in French was essentially a 

symbolic act. The same symbolism was not needed in English, so that they preferred 

keeping the English name. Another reason put forward for keeping the English name 

was the links that the Conference has had with its U.S. counterpart, the National 
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Conference of Commissioners on Uniform State Laws. Keeping the English name as 

is emphasizes and strengthens those ties. 

The motion as presented by John Gregory, seconded by Paul Monty was carried. 

President's Report 

The President tabled his report. 

"It was my privilege to serve a second term as President of the Conference. 

During my second term we had to adapt to the withdrawal of the support of the 

Canadian Intergovernmental Conference Secretariat. That took some considerable 

time and creative effort. 

"it was with some regret that having developed what we thought were appropriate 

means by which the cost of servicing the Conference could be reduced, it ultimately 

became clear that those issues were not a relevant part of the decision making 

process of the Secretariat. The jurisdictional representatives will be aware of my 

correspondence with Deputy Ministers in order to canvas support for the arguments 

which we made to the Secretariat to attempt to persuade them to continue their 

support. I remain convinced of the correctness and strength of those arguments. We 

do serve Deputy Ministers sufficiently directly that it would be appropriate to have 

the Secretariat continue to support the Uniform Law Conference activities. I think 

that we should continue to put that argument to the Secretariat. I think that it is 

inappropriate merely to count heads of the Deputies and decide on the value of the 

long term work of the Conference accordingly. 

"Meme si les services du Se�retariat sont sensiblement reduits cette annee, leur 

prestation n' en impose pas moins un lourd fardeau a la Conference. Les 

consequences financieres avoisinent en effet les 20 000 $. Nous avons reussi a regler 

ce probleme en reduisant le niveau de soutien offert aux delegues et en demandant 

a la province bote d'assumer une partie des obligations. Je tiens tout 

particulierement a exprimer ma gratitude au comite d'acceuil et a la province de 

Quebec pour la maniere dont ils ont aide la Conference a compenser cette lacune 

dans le soutien du Secretariat. 
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"I wanted to tell you that in this year when we have had to work somewhat on a 
ad hoc basis in preparing the Conference what a great help the host Committee has 
been in dealing with those increased obligations and we express our complete 
gratitude for that assistance. 

"I remind you of the hopes that I had last year in terms of increased 
implementation rates. That continues to be an issue with which we must wrestle. 
The Executive has certainly done its part in adhering to its budget and will continued 
to do that. We rely heavily on volunteers. I do want to express my gratitude to 
volunteers who have prepared resolutions and papers and have consulted in 
preparation for this conference. 

"Je ne m'attendais pas a assurer un second mandat a titre de president, ni a voir 
surgir certains des problemes qui se sont poses durant cette periode. Je tiens 
cependant a vous assurer que ce second mandat est loin d'avoir ete pour moi une 
obligation et que ce fut plutot un honneur, celui de prendre part aux travaux de la 
Conference et de promouvoir !'harmonisation des lois a l'echelle du Canada. I look 
forward to my government continuing to appoint me as a Commissioner on 
Uniformity of Law in Canada." 

Registration Fee 

The President reminded delegates that the question of a registration fee had been 
discussed at previous annual meetings. There are two elements that now force the 
Conference to entertain such an issue. First, we must now look to the host 
Committee to undertake more of the support obligations for the Conference than has 
ever been the case in the past. Second, some of our expenses will vary per capita 
according to the number of people who attend the Conference. He suggested that 
there must be a financial method by which we can gauge and anticipate some of 
those per capita expenses. The Executive will have to, with the endorsement of the 
Conference, look at the possibility of implementing a modest registration fee to assist 
with those obligations. 

He proposed that delegates consider this issue during the course of the week and 
that at the Closing Plenary Session, it be resolved that some discretion be given to 
the incoming Executive to entertain setting a registration fee for subsequent 
conferences. 

36 



OPENING PLENARY SESSION 

Outline of Business of the Week 

Criminal Law Section 

Paul Monty, Chair of the Criminal Law Section, reported that the Section had 
more than 50 resolutions to study and more than eight discussion papers. 

Uniform Law Section 

Doug Moen, Chair of the Section stated that the Section has a very busy week 
ahead. A more detailed Agenda was distributed to the delegates earlier in the day. 
The session will start at 9:00 a.m. sharp tomorrow. 

Other Business 

Responding to a question on the status of the 1994 Proceedings, the President 
stated that the Proceedings were received in Ottawa at 10:30 a.m. on Monday, July 
31  and were in the mail before 6:00 p.m. that same day, before the increase in postal 
rates. In order to keep the Proceedings to a manageable size, some of the appendices 
that did not represent final conference materials were left out. Arrangements have 
been made to have those materials available on the World Wide Web. The 
Conference will be using a site hosted by the University of Alberta as of September 
1 of this year. Discussion will take place this week with Arthur Close to determine 
whether it would be possible to duplicate some of those materials on the Web site 
which the British Columbia Law Reform Commission operates. Also, during the year, 
the incoming President will be asked to have an Agenda item looking at the 
possibility of having a Uniform law Conference Web site where these materials can 
be available in electronic form and available through the INTERNET. 

There being no further business, the meeting adjourned at 3:30 p.m. 
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Attendance 

UNIFORM LAW SECI'ION 
MINUTES 1995 

37 delegates attended the meeting of the Uniform Law Section. For details, 
see the list of delegates on page 6. 

Sessions 

Eight sessions were held from Sunday through Thursday including two joint 
sessions with the Criminal Law Section as well as two formal plenary sessions. 

Distinguished Visitors 

The Section was honoured by the participation of: 

(a) Mr. Bion Gregory, President, National Conference of Commissioners on 
Uniform State Laws; 

(b) Mr. Jeremiah Marsh - Chairman of the Committee on Liaison with 
Canada and International Organizations, and eo-chairman of the Joint 
Committee on Co-operation with the Uniform Law Conference of 
Canada and the National Conference of Commissioners on Uniform 
State Laws; 

(c) The Honourable Madam Justice Georgina Jackson of the Saskatchewan 
Court of Appeal, representing the Canadian Judges Conference, and a 
Past President of the Uniform Law Conference of Canada; 

(d) Mr. Graham Walker, Q.C. - a Past President of the Uniform Law 
Conference of Canada. 

Preside nee 

The sessions were chaired by Mr. Douglas E. Moen. 
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Unifonn Arbitration Act 

Presenter: Peter Lown 

The Section received from the Alberta Commissioners a report recommending 
amendments to the Uniform Arbitration Act dealing with stays and appeals. The 
recommendations result from an evaluation of the implementation and 
interpretation of the Uniform Arbitration Act in the four jurisdictions that have 
enacted it. 

Recommendation 1: Change the wording of section 6 to that used in the 
Alberta, Ontario and Saskatchewan legislation. 

Agreed; the expanded wording confirms that judicial intervention in 
arbitration should be limited to very narrow circumstances. The new 
wording more clearly explains that there are two tests to be met: 
judicial intervention is allowed only if the Act allows it, and the Act 
only allows it in the four enumerated circumstances 

Recommendation #2: Change the wording of section 7(2)(c) to provide more 
clarity as to when a refusal to grant a stay is warranted 
based on the subject matter of the dispute. 

It was agreed that option (i) should be adopted: "The subject matter of 
the dispute is not capable of being the subject of arbitration under the 
law of [enacting jurisdiction] even if the parties expressly agree to 
submit the dispute to arbitration". 

Recommendation #3: Change the order of the wording of section 45(1), (2) and 
(3) to emphasize that parties can agree what may or may 
not be appealed. 

Agreed. 

RESOLVED: 

1. That the Section prepare draft amendments to sections 6, 7 and 45 of 
the Uniform Arbitration Act consistent with the recommendations 
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outlined in the report of the Alberta Commissioners as modified by the 
discussion. 

2. That the draft amendments be circulated to the jurisdictions as soon as 
possible, and that unless two or more objections are received by the 
Executive Director of the Conference by November 30, 1995, the draft 
amendments be taken as adopted and recommended to the jurisdictions 
for enactment and the text appear in the 1995 Proceedings. (See 
Appendix B at page 130 and Appendix K at 
http:/ /www.law.ualberta.ca/alri/ulc. 

Builders/Mechanics Uen Acts: Interaction with Arbitration Procedures 

Presenter: William W. McNamara (Paper written by Arthur Barry) 

The Section received a report from Mr. William W. McNamara, Chair of the 
Construction law Section of the Canadian Bar Association recommending that 
certain amendments be prepared to builders' /mechanics' lien legislation to rectify 
difficulties in using an arbitration procedure in resolving builders' and mechanics' 
liens disputes. 

�: 

(a) interaction between the arbitration process and lien procedures; 
(b) unnecessary court processes and uncertainty of law; 
(c) unnecessary cost of commencing legal action then applying for a stay. 

In the discussion it was suggested that the first step of registering a lien would not 
change. What is needed is a process that would "stop the clock". Three 
suggested options to explore were: a stay process in lien legislation; an 
amendment to the Uniform Arbitration Act; and model wording for an arbitration 
reference that would accomplish the same result. 
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RESOLVED: 

1. That the Steering Committee be directed to establish a working group 

to recommend legislative options to deal with the problems identified in 
the Canadian Bar Association report. 

2. That the report be printed in the Proceedings. (See Appendix C at page 
134) 

Class Actions 

Presenters: Ruth Rogers, Susan Amrud (The Working Group also included 
Clark Dalton of Alberta, Larry Fox of Ontario, Louise Ducharrne of Quebec, 
Ian Donahoe of Canada, Gordon Johnson of Nova Scotia, Chris Curran of 
Newfoundland, and Marvin Huberman of CBA-0) 

The Section received from the British Columbia and Saskatchewan 
Commissioners a report recommending preparation of a Uniform Class Actions 

Act for the 1996 Conference. In Part A of the paper, the work of the Uniform 
Law Conference on class action reform was reviewed and the need for uniformity 
examined. In Part B, the advisability of a certification procedure was reviewed. 
Part C considered criteria for certification. The rules relating to hearings are 

covered in Part D. 

Recommendations approved: 1, 2, 4, 6, 7, 10, 11, 12, 13, 14, 15, 17, 20, 22 

Recommendations amended: 3, 5, 8, 9, 16, 18, 19 

Recommendations tabled: 21 

RESOLVED: 

1. That a Uniform Class Actions Act and commentaries be prepared for 

consideration of the 1996 Conference. 

2. That the report be printed in the Proceedings. (See Appendix 0 at 
http:/ /www.law.ualberta.ca/alri.ulc. 
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Cost of Credit Disclosure Act 

Presenter: Richard Bowes 

The Section received from the Alberta Commissioners, with Mr. Richard 

Bowes as principal researcher, the draft Unifonn Cost of Credit Disclosure Act with 
commentaries and supporting documents. (See Appendix L at 
http:/ fwww.Iaw.ualberta.ca/alri/ulc.) Mr. Bowes distributed for discussion a 
document prepared by the Federal/Provincial Cost of Credit Disclosure Working 

Group of the Agreement on Internal Trade (AIT) Consumer Measures 
Committee entitled "Proposals for Harmonization of Cost of Credit Disclosure 
Laws in Canada". He also provided a commentary on that report. 

The AIT Working Group sent out its consultation document in early July 1995, 

and will be receiving feedback into September 1995. It was agreed, therefore, 
that it would be premature for the ULS to adopt the draft Act as a uniform Act. 

It is essential that the product produced by the ULS reflect the final decisions 
made in the AIT process. 

However, it was also agreed that ULS support for the Annual Interest Rate 

(AIR) approach be confirmed to the AIT Working Group. It is a simpler 
calculation that leads to more consistency, simpler enforcement, is more flexible, 
equal in disclosure to APR, more express and more transparent. 

An issue that was raised for consideration by the AIT Working Group was 

whether the title of the Act accurately reflected its contents. Two alternatives 
suggested were Disclosure of Cost of Credit Act or just Cost of Credit Act. 

RESOLVED: 

1. That the Uniform Law Conference's position on the outstanding substantive 
issues be communicated to the CMC working group by the President. 

2. That the proposed draft be referred to the Drafting Section. 

3. That the ULS Steering Committee delegate a committee to communicate with 

the CMC and to finalize the text of the draft act by January 15, 1996. 

42 



UNIFORM lAW SECTION MINUTES 

4. That the draft act implement the final agreement of the parties to the 
Agreement on Internal Trade. 

5. That the draft act be circulated to all jurisdictions as soon as possible after 
January 15, 1996. Unless two or more objections are received by the 
Executive Director of the Conference by February 29, 1996, the draft should 
be taken as adopted as a uniform act and recommended to the jurisdictions 
for enactment and the text appear in the 1995 Proceedings. 

6. That during the next six months, the ULS committee will consult with 
jurisdictions to keep them current with what is occurring and give them an 
opportunity to participate. 

Unifonn Court Jurisdiction and Proceedings Transfer Act 

Presenter: Peter Lown 

The Section received from the Alberta Commissioners correspondence 
directed to Professor Peter Lown from the Honourable Madam Justice Marion J. 
Allan, Chair, Rules Revision Committee of the Supreme Court of British 
Columbia. The Committee suggested that amendments be made to the Uniform 

Court Jurisdiction and Proceedings Transfer Act relating to in rem jurisdiction in a 
proceeding brought against a vessel. The Committee stated that the existing rule 
as to in rem jurisdiction is that it is service on the vessel within the territory and 
not presence of the vessel within the territory at any particular time that 
establishes jurisdiction. 

It was agreed that there was no intention to change this rule. If a possible 
interpretation of the Uniform Act is that it changes the rule, then the language 
should be clarified. 

RESOLVED: 

1. That the draft amendments to section 5 of the Uniform Court 

Jurisdiction and Proceedings Transfer Act as approved by the meeting be 
adopted and recommended for enactment as a uniform amending act. 
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2. That the uniform amending act be published in the Proceedings. (See 

Appendix D at page 155) 

Unifonn Documents of Title Act 

Presenter: Clark Dalton 

The Section received from the Alberta Commissioners a draft Unifonn 

Documents of Title Act and commentaries to modernize, rationalize and codify the 

law relating to documents of title. Part I of the Act sets out special provisions for 

warehouse receipts. Part 2 sets out special provisions for bills of lading. Part 3 
provides general obligations that apply to both warehouse receipts and bills of 

lading. Part 4 includes provisions respecting the negotiation and transfer of 

warehouse receipts and bills of lading. Part 5 contains miscellaneous provisions. 

RESOLVED: 

1. That the Section approve the principles as set out in the draft act. (See 

Appendix P at http:/ fwww.law.ualberta.ca/alri/ulc.) 

2. That a drafting review be undertaken to be completed by January 30, 1 996. 

3. That the draft act be circulated to the jurisdictions as soon as possible 

thereafter and that unless two or more objections are received by the 

Executive Director of the Conference by February 29, 1 996, the draft act 

should be taken as adopted as a uniform act and recommended to the 

jurisdictions for enactment and the text appear in the 1995 Proceedings. 

[NOTE: the draft /\et was not available for circulation and was not adopted. -

Ed.] 

4. That, should the drafting review raise issues of policy, these issues he 

addressed at the next available time for Section review. 
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. Uniform liens Act 

Presenters: Georgina Jackson, Arthur Close (The Working Group for this 
project also included Gerald Tremblay, Q.C. and Professor Ron Cuming, Q.C.; 

Professor Rod Wood has also acted as an ad hoc reviewer for the Group). 

The Section re�:eived from the Saskatchewan Commissioners a draft Unifonn 

Liens Act and commentaries providing for a statutory lien for repairers, storers 
and carriers. The Act includes provisions dealing with: 

• the nature and extent of the lien; 
• perfection and priority of the lien; 
• enforcement; and 
• general application of the Personal Property Security Act. 

A number of suggestions for improvements to the draft Act that were received 
from the floor, from the Working Group and in a letter from Professor Ron 
Cuming, were approved by the ULS. 

RESOLVED: 

1. That the draft act be amended in accordance with the discussion. (See 
Appendix Q at http:/ /www.law.ualberta.ca/alri/ulc.) 

2. That the draft act should be circulated to the jurisdictions as soon as 

possible. Unless two or more objections are received by the Executive 
Director of the Conference by a date to be determined by the Steering 

Committee but no later than February 29, 1996, the draft act should be 

taken as adopted as a uniform act and recommended to the 

jurisdictions for enactment and the text appear in the 1995 Proceedings. 

[NOTE: the draft Act was not available for circulation and was not 
adopted. - Ed.] 
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Personal lrifonnation and the Protection of Privacy 

Presenter: Denis Kratchanov (The Working Group also included Gerald 

Tegart and Doug Moen of Saskatchewan, Colin McNaim of CBA-0, John 
Gregory of Ontario, Tom Onyshko of Ontario and Jacques Dufresne of 

Quebec) 

The Section received from the Federal Commissioners a report on personal 
information and protection of privacy. The report suggested the value of adopting 
common principles and possibly legislation governing data protection. It reviewed 
the historical background of the development of privacy law and discussed the 
legal context in which privacy now evolves. It suggested that, given the extensive 
work that has been done in this area, the challenge for the ULC lies not in 
agreeing on principles upon which to base legislation, but in determining how 
those principles should be implemented. 

RESOLVED: 

1. That the Steering Committee of the Section create a Task Force to 
develop proposals for a Uniform Personal Information Protection Act 
which will include a statement of principles and options for 
implementation. 

2. That the report be published in the Proceedings. (See Appendix M at 
http:/ /www.law.ualberta.ca/alri/ulc.) 

Prodent Investment by Trostees 

Presenter: Peter Lown 

The Section received from the Alberta Commissioners a report respecting 
issues that arise in the regulation of trustee investment. The report reviewed the 
history of the legal list approach, and problems that result from the use of that 
approach. A number of reform options are considered in light of reform activities 

in Canada and the United States. 
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RESOLVED: 

1. That a working group be established to revise the Unifonn Pnuient 

Investor Act. 

2. That the Uniform Law Section endorse the "Prudent Investor" approach 
and the Uniform Law Section use the guide of the 1994 NCCUSL 

model to review the following issues: 

a) Standard of care for professional and non-professional fiduciaries; 
b) Portfolio management and strategy; 
c) Review of inception assets; and 
d) Delegation of decision making powers. 

3. That the report be printed in the Proceedings. (See Appendix I at page 220) 

Transfers of Investment Securities 

Presenter: John Gregory (The report was prepared by Eric Spink of the 
Alberta Law Reform Institute who also participated in the Working Group as 
principal researcher.) 

The Section received from the Alberta Commissioners a report on this project, 
which was adopted by the Section in 1993. The report reviewed the history and 

background of the project. It then discussed the fact that little progress was made 

during the course of the last year because of a lack of active support from 
industry. Industry issues and implementation issues were also briefly discussed. 

With respect to future steps, it was reported that industry has recently 
promised to provide additional support to this project. The original objective was 
to produce a detailed statement of principles for uniform/harmonized legislation 
to be presented to the Uniform Law Conference for approval in August of 1995. 

While this was not possible, the Commissioners believe that a statement of 

principles can be prepared in time for the 1996 meeting with drafting to follow 
thereafter. 
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RESOLVED: 

1. That the report on Transfer of Investment Securities be received. 

2. That the Section direct the Steering Committee by January 31, 1996, to review 

industry demand for the product and the continued viability of the project. 

Unifonn Act Respecting the Unidroit Convention on International Factoring 

Unifonn Act Respecting the Unidroit Convention on International Financial Leasing 

Presenter: Graham Walker (The Working Group also included Christiane 

Verdon of Canada and John Gregory of Ontario.) 

The Section received from Mr. Graham Walker, Q.C., draft Acts implementing 

the above noted conventions. It was agreed that minor amendments were 

required to the draft Acts to ensure that they provided clear direction to 

jurisdictions respecting the reservations that the Conventions allow. With respect 

to International Financial Leasing, it was agreed that it would be useful to also 

include a note drawing the attention of the jurisdictions to the interaction between 

the Convention and the Personal Property Security Act. 

RESOLVED: 

1. That the English drafts of the Uniform International Factoring (Unidroit 

Convention) Act and the Uniform International Financial Leasing 

(Unidroit Convention) Act, as approved by the meetings be adopted and 

recommended for enactment as uniform acts. 

2. That the French drafts of the same uniform statutes be circulated to the 

jurisdictions as soon as possible and that unless two or more objections 

are received by the Executive Director of the Conference by November 

30, 1995 the French versions of the draft acts will be taken as adopted 

as uniform acts and recommended to the jurisdictions for enactment. 

3. That the Uniform Acts be published in the Proceedings. (See 

Appendix E - Factoring - at page 156 and Appendix F - Leasing - at 

page 160) 

48 



UNIFORM LAW SECTION MINUTES 

Canada - US Liaison Committee's Report 

The Liaison Committee met at the Conference of the National Conference of 

Commissioners on Uniform State Laws in Kansas City, Missouri. Jeremiah Marsh 
of the US Conference reviewed the recent meeting of the NCCUSL and the 
current work of that body. 

Report of the Advisory Group on Private International Law 

Presenter: Christiane Verdon 

The Section received from the Government of Canada a report on the 
activities of the Department of Justice in Private International Law matters. The 
Department also reported on a study and consultation project it had undertaken 
respecting the law on recognition and enforcement of foreign judgments in 
Canada. 

RESOLVED: 

That the report on the activities of the Department of Justice be published in 
the Proceedings. (See Appendix J at page 256) 

Adoption of Unifonn Acts 

It was agreed that there should be more follow up work done through persons 

who influence the legislative agenda and through stakeholders to help to ensure 

that the products of the Conference are being adopted. 

It was agreed that explanatory notes (point form summaries) should be written 
up for each project, that jurisdictional representatives can use to explain the 
background and purpose of the project. Each jurisdiction would be expected to 
develop a list of target enactments and to report at every annual meeting on the 
work they have done over the past year to advance the work of the Conference. 
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It was agreed that an implementation group should be formed to develop an 
implementation strategy and assist jurisdictions in implementing that strategy. 
The CBA is a natural participant in this process; they are already an organized 
lobby group, at national and provincial levels. 

New Projects 

The following topics were raised as possibilities for new projects for the 1996 

Conference: 

(a) uniform choice of law rules for family property disputes; 

(b) 
(c) 
(d) 
(e) 

revocation of testamentary documents; 

exigibility of RRSPs; 
certification of questions; 
cross-border enforcement of non-money judgments. 
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Participants 

SECfiON D'UNIFORMISATION DES LOIS 
PROCES-VERBAL DE 1995 

37 delegues ont participe a la reunion de la section d'uniformisation des lois. 
Voir la liste des delegues a la page 6. 

Seances 

La section a tenu huit seances de dimanche a jeudi, y compris deux seances 
conjointes avec la section du droit penal, ainsi que deux seances plenieres. 

Invites de marque 

Honoraient la section de leur presence: 

(a) M• Bion Gregory, president de la National Conference of 
Commissioners on Uniform State Laws; 

(b) M• Jeremiah Marsh, president du Comite de liaison 
avec le Canada et les organismes internationaux, et 

eo-president du comite conjoint sur la cooperation entre 
la Conference pour !'harmonisation des lois du Canada 
et la National Conference of Commissioners of Uniform 

State Laws; 

(c) L'honorable Juge Georgina Jackson, juge de la Cour d'appel 
de la Saskatchewan, qui representait la Conference canadienne de juges, et 
qui est une ancienne presidente de la Conference pour !'harmonisation des 

lois; 

(d) M• Graham Walker, c.r., ancien president de la Conference 
pour !'harmonisation des lois. 

Presidence 

Les seances etaient presidees par M• Douglas E. Moen. 
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Adoption de lois unifonnes 

La section a convenu de donner suite a ses travaux par le tnichement de 
personnes qui influencent l e  programme l egislatif et par ceux qui sont touches par 
les lois uniformes pour aider a l'adoption de ces lois. 

On etait d'accord que des annotations explicatives (sommaires en Iiste) 
devraient etre rcdigees pour chaque projet, lesquelles serviraient aux 
representants juridictionnels pour expliquer I'arriere-plan et le but du projet. On 
s'attendait a ce que chaque gouvernement commanditaire dresse une Iiste de 
promulgations cible et presente u n  rapport a chaque reunion annuelle sur le 
travail fait pendant l'annee passee pour faire avancer le travail de la Conference. 

On s'est mis d'accord aussi que la section devrait creer u n  groupe sur la mise 
en oeuvre, charge de mettre au point une strategic de mise en oeuvre et a assister 
des gouvernements a realiser cette strategic. L'ABC etait un participant nature! a 

cc proccde; il s'agit d'un groupc organise de lobbying, aux nivcaux provincial et 
national. 

Affacturage international et credit-bail international 

Presentation: G raham Walker, c.r. (Le groupe de travail comprenait aussi 
Christiane Verdon du Canada et John Gregory de I'Ontario.) 

La section a re<;u de M. Graham Walker, c.r., des lois provisoires pour mettre 
en oeuvre les conventions d'Unidroit sur l'affacturage et le credit-bail 
internationaux. Les participants etaient d'accord que lcs textcs provisoires avaient 
besoin de modifications m ineures pour fournir un sens clair aux gouvernements 
commanditaires en ce qui concerne les reservations permises par les conventions. 

Dans le cas du credit-bail international, il etait convenu qu'il serait utile 
d'attirer )'attention des gouvernements a !'interaction entre la  convention et la  Loi 
sur les suretes mobilieres. 
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RESOLUTION: 

1. Que les textes provisoires en anglais de la Loi uniforme concernant la 

convention d'Unidroit sur l'affacturage international et de la Loi uniforme relative 

a la convention d'Unidroit sur le credit-bail international, tels qu'approuves par la 
reunion, soient adoptes et que la section recommande aux gouvernements 
commanditaires qu'ils les promulguent comme lois uniformes. 

2. Que les textes fran�ais des deux Lois uniformes soient envoyes aux 
gouvernements aussitot que possible et si la Directrice executive de la Conference 
ne re�oit pas d'objections de deux administrations d'ici le 30 novembre 1995, la 
version fran�aise des lois soit adoptee et que la section recommande aux 
gouvernements commanditaires qu'ils les promulguent comme lois uniformes. 

3. Que les Lois uniformes soient publiees dans le compte-rendu. (Voir !'annexe 
E pour l'affacturage a la page 158 et !'annexe F pour le credit-bail a la page 162) 

Arbitrage 

Presentation: Peter J.M. Lown, c.r. 

La section a re� des commissaires de !'Alberta un rapport qui recommandait 

des modifications a la Loi uniforme sur I'arbitrage en ce qui concerne des sursis 

et des appels. Les recommandations resultaient d'une evaluation de la mise en 
oeuvre et !'interpretation de la Loi uniforme sur I'arbitrage dans les quatre 

provinces qui I'ont promulguee. 

Recommandation 1: 

Modifier le texte de !'article 6 pour employer celui qui a ete adopte en 
Alberta, en Ontario et en Saskatchewan. 

Adoptee; le texte developpe confirme que !'intervention judiciaire dans 
l'arbitrage devrait �tre Iimitee aux circonstances tres etroites. Le nouveau 
texte explique plus clairement !'application de deux criteres: !'intervention 

judiciaire est permise seulement si la Loi le permet, et la Loi le permet 
uniquement dans les quatre circonstances enumerees. 
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Recommandation 2: 

Changer le texte de l'alinea (c) du paragraphe (2) de !'article 7 pour expliquer 
plus clairement les circonstances dans lesqucllcs un tribunal peut rcfuser le 
sursis a cause de la nature du fond du differend. 

Le langage suivant a ete adopte: 

L'ohjet du differend n'est pas susceptible de resolution par voie 
arbitrate seton le droit de [l'autorite promulguante] meme si les parties 
consentent expressement de soumettre le differend a l'arbitrage. 

Recommandation 3: 

Modifier la presentation des paragraphes ( 1 ) ,  (2) et (3) de !'article 45 pour 
souligner que les parties peuvent s'entendre sur le sujet d'un appel eventuel. 

Adoptee. 

RESOLUTION: 

1. Que l a  section prepare des modifications prel iminaires aux articles 6, 7 et 45 

de l a  Loi uniforme qui se conforment aux recommandations du rapport des 
commissaires de !'Alberta tellcs qu'ellcs ont ctc modifices lors des pourparlers. 

2. Que les modifications preliminaires soient communiques aux juridictions 
aussitot que possible, et si la Directrice executive de la Conference ne re�.;oit pas 
d'objections de deux administrations d'ici le 30 novemhre 1 995, que les 
modifications provisoires soient adoptees et que la section recommande que les 
gouvcrnements commanditaires promulguent la loi uniforme telle que modifiec, et 
que les modifications soit publiees dans le compte rendu. (Voir !'annexe B a la 
page 132 et !'annexe K a !'Internet: http:/ /www.law.ualberta.cafalri/ulc) 
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Competence des tribunaux et transjeTt des actions 

Priren.tation: Peter J.M. Lown, c.r. 

La section a re� des commissaires de l' Alberta une lettre adressee au 

professeur Peter Lown de la part de l'honorable juge Marion J. Allan, presidente 
du Comite de revision des reglements de la Cour supreme de la Colombie
Britannique. Le comite a propose des modifications a la Loi uniforme sur la 
competence des tribunaux et le transfert des actions, en ce qui conceme la 

competence in rem dans un procede porte contre un vaisseau. Selon le comite, la 
regie actuelle fonde la competence du tribunal sur la signification du document 
sur le vaisseau dans le territoire du tribunal et non pas la presence du vaisseau 
dans le territoire en temps pertinent. 

La section s'est dite d'accord qu'il n'y avait eu aucune intention de changer 

cette regie. S'il etait possible d'interpreter la Loi uniforme dans ce sens, c'est a 
dire qu'elle modifie la regie, alors il faudrait y apporter des precisions. 

RESOLUTION: 

1. Que les modifications provisoires a article 5 de la Loi uniforme sur la 
competence des tribunaux et le transfert des actions, telles qu'approuvees par la 
reunion, soient adoptees et que la section recommande aux gouvemements 
commanditaires la promulgation de la Loi uniforme avec ses modifications. 

2. Que la Loi modifiant la Loi uniforme soit publiee dans le compte-rendu. 
(Voir l'annexe D a la page 155) 

Cout du credit 

Presentation: Richard Bowes 

La section a re�u des commissaires de I' Alberta, plus precisement de M. 
Richard Bowes, le texte provisoire de la Loi uniforme sur la divulgation du cm1t 

du credit, en plus des commentaires et des documents a l'appui. (Voir l'annexe L 
http:/ /www.law.ualberta.ca/alrifulc.) M. Bowes a distribue aux fins de discussion 
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un document prepare par le Groupe de travail federal-provincial sur la 
divulgation du cm1t du credit, lequel groupe fait partie du Comite sur les mesures 
relatives a la consommation etabli suivant les dispositions de 1' Accord sur le 
commerce interne (ACI). Ce document a paru sous le titre, "Propositions pour 
!'harmonisation des lois canadiennes sur la divulgation du cm1t du credit". M. 
Bowes a fourni aussi un commentaire sur ce rapport. 

Le groupe de travail de 1' ACI a fait circuler son document de consultation au 
debut de juillet 1995, pour en recevoir des commentaires jusqu'en septembre. La 
section etait d'accord par consequent qu'il serait premature d'adopter la Loi 
uniforme provisoire. On estimait essentiel que le produit de la section reflete les 
decisions finales prises dans le contexte des consultations de 1' A Cl. 

Cependant, il etait aussi convenu que la section confirme an Groupe de 
travail de l'ACI son appui continu du principe dit du TAl (taux annuel d'inter�t). 
n s'agirait d'un calcul plus facile qui mene a plus d'uniformite, une mise en 
application plus simple, plus de souplesse, et une qualite de divulgation egale a 

celle sous le TAP (taux annuel de pourcentage) tout en etant plus ouvert et plus 
transparent. 

L'un des problemes souleves pour la consideration du Groupe de travail de 
1' ACI etait de savoir si le titre de la Loi representait exactement son contenu. La 
section a propose deux solutions: Loi sur la divulgation du cout du credit, on Loi 
sur le cm1t du credit. 

RESOLUTION: 

1. Que le president transmette an Groupe de travail de I' A Cl la prise de position 
de la Conference pour !'harmonisation des lois sur les problemes significatifs qui 
restaient. 

2. Que le texte provisoire de la loi proposee soit confie a la section de redaction. 

3. Que le Cornite directeur de la section designe un comite pour communiquer 
avec le Cornite sur les mesures relatives a la consommation afin de conclure un 
texte de loi provisoire le ou avant le 15 janvier 1996. 
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4. Que la loi provisoire mette en vigueur !'accord final des parties a !'Accord sur 
le commerce interne. 

5. Que la loi provisoire soit envoyee a tous les gouvemements commanditaires 
aussit6t que possible apres le 15 janvier 1996. Si la Directrice executive de la 
Conference ne re�;oit pas d'objection de deux administrations d'ici le 29 fevrier 
1996, que le texte provisoire serait adopte en loi uniforme et la section 
recommande aux gouvemments commanditaires la promulgation de la loi comme 

loi uniforme, et que son texte soit publie dans le compte-rendu de 1995. 

6. Que durant les six prochains mois, les comites de la section consulteront avec 
des gouvemements commanditaires afin de les garder a jour en ce qui conceme 
revolution du dossier et pour qu'ils aient !'occasion d'y participer. 

Droit international prive 

Presentation: Christiane Verdon 

La section a relrll du gouvemement du Canada un rapport sur les activites du 
ministere de la Justice concemant le droit international prive. Le ministere a 
presente egalement un compte-rendu de son projet d'etude et de consultation sur 
l'etat du droit qui touche a la reconnaissance et la mise a execution de jugements 
etrangers au Canada. 

RESOLUTION: 

Que le rapport sur les activites du ministere de la Justice soit publie dans le 
compte-rendu. (Voir !'annexe J a la page 283) 

Information personnelle et protection de la vie privee 

Presentation : .  Denis Kratchanov 

(Le groupe de travail comprenait Gerald Tegart et Doug Moen de la 
Saskatchewan, Colin McNairn de l'ABC-0, John Gregory de !'Ontario, Tom 
Onyshko de !'Ontario et Jacques Dufresne du Quebec.) 
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La Section a rc�u des commissaircs fcucraux un rapport sur ( ' information 
personnelle et la  protection de la vie privee. Le rapport a soutenu ('adoption ues 
principes comrnuns et cventuellement ue la legislation pour rcgler la protection 
des donnces. 1 1  a revu l'aperc;u historiquc de l 'clahoration de la Loi sur la 
protection de la vie privee et  a discute uu contexte juriuique dans lcqucl cctte 
question evolue maintenant. 1 1  a propose qu'etant donne le travail important qui 
a ctc fait dans cc domai nc, le dcfi pour la Conference consistc non pas :\ ctahlir 
des principes d'une loi, mais a savoir rcaliscr ces principes. 

RESOLUTION: 

1 .  Que le Comite directeur de la Section etablisse u n  groupe de travail pour 
elahorer des propositions pour une Loi uniforme su r la  protection de 
( ' information pcrsonnelle, <(ll i  comprendraient un cnoncc de principes et des 
options pour sa mise en oeuvre. 

2. Que le rapport soit publie dans le compte rendu. (Voir ('annexe M a 

http:/ /www.law.ualberta.ca/alri/ulc) 

Pmdence dans les placements de fuluciaire 

Presentation: Peter J.M. Lown, c.r. 

La Section a rec;u des commissaires de I' Alberta un rapport relatif aux 
prohlemes qui surviennent dans le reglement d'investissement de fiduciaires. Le 

rapport a revu un aper�u ue l'approche dite de "liste lcgale" et des prohlcmes qui 
rcsultaient de ccttc approchc. Un nomine u'options ue rcforme ont ctc 
examinees a la lumiere d'activites de reforrne au Canada �t aux Etats-Unis. 

RESOLUTION: 

1 .  Qu'un groupe de travail soit etahli pour reviser la  Loi uniforme de 1 970 sur 
l'investisseur prudent. 

2. Que la section d'uniformisation des lois endosse le principe dit  de 
"l'investisseur prudent" et que la  section se sert comme guide de la Loi modele 

58 



SECTION D'UNIFORMISATION DES LOIS 

de 1994 de la NCCUSL, en se penchant sur les questions suivantes: 

a) la norme de soin pour des fiduciaires professionnels 

et non-professionnels; 

b) la strategie et la gestion de la portefeuille; 

c) le revue des actifs au debut; et 

d) la delegation du pouvoir de decision. 

3. Que le rapport soit publie dans le compte-rendu. (Voir !'annexe I a la page 

237) 

liaison entre le Canada et les Etats-Unis 

Le comite de liaison s'etait reuni lors de la reunion de la National Conference 

of Commissioners on Uniform State Laws a Kansas City, Missouri. M• Jeremiah 

Marsh de la Conference americaine a resume la reunion recente de la NCCUSL 

et le travail actuel de cet organisme. 

Privileges commerciaux 

Presentation: Madame la juge Georgina Jackson, Arthur Close (Le groupe de 

travail pour ce projet comprenait aussi M• Gerald Tremblay, c.r. et le professeur 

Ron Cuming, c.r.; le professeur Rod Wood a aussi servi de critique ad hoc pour 

le groupe.) 

La section a re� des commissaires de la Saskatchewan une Loi uniforme 

provisiore sur les privileges, ainsi que des commentaires, qui visait l'etablissement 

d'un privilege legal en faveur des reparateurs, stockeurs et transporteurs. La loi 

comprend des dispositions traitant de: 

• la nature et l'etendue du privilege; 

• la perfection et la priorite du privilege; 

• sa mise a application; et 

• !'application generale de la Loi sur les suretes mobilieres 

La section a approuve un certain nombre de suggestions d'amelioration de la 

Loi provisoire qui etaient re�s des participants a la reunion, du groupe de travail 
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et par voie de lettre du professeur Ron Curning. 

RESOLUTION: 

1. Que la Loi provisoire soit modifiee conformement a la discussion. (Voir 

I' annexe Q a http:/ /www.law.ualberta.ca/alri/ulc.) 

2. Que la Loi provisoire soit envoye aux gouvemements commanditaires aussitot 

que possible. Si la Directrice executive de la Conference ne re�oit pas 

d'objections de la part de deux administrations avant une date a etre determinee 

par le Comite directeur mais pas plus tard que le 29 fevrier 1996, que la Loi 

provisoire soit adoptee comme un acte uniforme et que la section recommande 

aux gouvemements commanditaires sa promulgation comme loi uniforme, et que 

son texte soit publie dans le compte-rendu de 1995. [NDLR: la loi uniforme 

n'etant pas prete pour la date prevue, elle n'a pas ete adoptee.] 

Privileges en faveur de la construction et la Loi sur l'arbitrage 

Presentation: William W. McNarnara (Son texte a ete redige par Arthur 

Barry) 

La section a re� un rapport de Me William W. McNamara, president de la 

section du droit de la construction de I' Association canadienne du barreau. Ce 

rapport recommandait que certaines modifications soient preparees aux lois sur 

les privileges de la construction afin de rectifier des difficultes qui surgissent de 

l'emploi de l'arbitrage pour resoudre des differends entre des constructeurs ou au 

sujet des privileges en faveur de la construction. 

Questions: 

(a) !'interaction entre les procedures de l'arbitrage et des privileges de la 

construction; 

(b) des procedes judiciaires inutiles et !'incertitude des lois; 

(c) le cm1t perdu de commencer l'action dans les tribunaux pour demander 

ensuite un sursis a l'action. 

Au cours de la discussion, on a suggere que le premier pas, celui d'enregistrer 
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un privilege, n'allait pas changer. Le but est d'aboutir un procede qui surseoit a 
l'ecoulement du delai pour passer aux etapes suivantes. Trois options sont a 
explorer: un processus de sursis dans le cadre de la loi sur le privilege; une 
modification a la Loi uniforme sur l'arbitrage; et une disposition type pour la 
convention d'arbitrage qui accomplirait le m�me resultat. 

RESOLUTION: 

1. Que le Comite directeur de la section soit prie d'etablir un groupe de travail 
pour proposer des options legislatives aptes a traiter des problemes identifies dans 
le rapport de l' Association du Barreau canadien. 

2. Que le rapport soit publie dans le compte-rendu. (Voir l'annexe C a la page 
146) 

Recours collectifs 

Presentation: Ruth Rogers, Susan Amrud (le groupe de travail comprenait 
aussi Clark Dalton de l'Alberta, Larry Ren(Ud de l'Ontario, Louise Ducharme du 
Quebec, Ian Donahoe du Canada, Gordon Johnson de la Nouvelle-Ecosse, Chris 
Curran de Terre-Neuve, et Marvin Huberman de l'ABC-0.) 

La section a re� des commissaires de la Colombie-Britannique et de la 
Saskatchewan un rapport qui recommandait la preparation d'une Loi uniforme sur 
les recours collectifs pour la reunion de la Conference en 1996. La partie A du 
memoire a traite du travail de la Conference pour !'harmonisation des lois sur la 
reforme des recours collectifs et a pese le besoin de l'uniformite. La partie B a 
revu l'opportunite d'une procedure de certification. La partie C a revu des 
criteres eventuels de la certification. Les regles relatives aux audiences ont fait 
l'objet de la partie D. 

Recommandations approuvees: 1, 2, 4, 6, 7, 10, 1 1, 12, 13, 14, 15, 17, 20, 22 

Recommandations modifiees: 3, 5, 8, 9, 16, 18, 19 

Recommandation remise: 21 
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RESOLUTION: 

1. Qu'une Loi uniforme sur les recours collectifs soit preparee pour la 
consideration de la Conference en 1996. 

2. Que le rapport soit publie dans le compte-rendu. (Voir l'annexe 0 a 
http:/ /www.law.ualberta.ca/alri/ulc.) 

Titres de valeur 

Presentation: Clark Dalton 

La Section a re'OU des commissaires de 1' Alberta une Loi uniforme proviso ire 
sur les titres de valeur, ainsi que des commentaires, visant a moderniser, 
rationnaliser et codifier la loi relative aux titres. La premiere partie etablit des 
dispositions speciales pour des re'OUS d'entrepllt. La partie 2 contient des 
dispositions speciales pour des connaissements. La partie 3 cree des obligations 
generales qui s'appliquent egalement aux connaissements et aux re�us d'entrep6t. 
La partie 4 inclut des dispositions concemant la negociation et le transfert de 
connaissements et de re'OUS d'entrep6t. La partie 5 contient des dispositions 
diverses. 

RESOLUTION: 

1. Que la section approuve les principes etablis dans la Loi uniforme provisoire. 
(Voir l'annexe P a http:/ /www.law.ualberta.ca/alri/ulc.) 

2. Que la redaction soit revisee avant la fin janvier 1996. 

3. Que la Loi uniforme provisoire soit envoyee aux gouvemements 
commanditaires aussit6t que possible suivant cette date; si la Directrice executive 
de la Conference ne re�oit pas d'objections de la part de deux administrations 
d'ici le 29 fevrier 1996, que la Loi uniforme provisoire soit adoptee comme Loi 
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uniforme; que la section recommande aux gouvemements commanditaires sa 
promulgation comme loi uniforme; et que son texte soit publie dans le compte
rendu. [NDLR: la loi uniforme n'etant pas prete pour la date limite, elle n'a pas 
ete adoptee.] 

4. Si la revision de la redaction souleve des questions de principe, que ces 
questions soient abordees lors de la prochaine occasion oii la section pourrait s'y 
pencher. 

Valeurs mobilieres 

Presentation: John Gregory (Le rapport etait prepare par Eric Spink de 
l'Alberta Law Reform Institute qui servait aussi de chercheur principal du groupe 
de travail.) 

La Section a re\;U des commissaires de l' Alberta un rapport sur ce projet, qui 
etait adopte par la section en 1993. Le rapport a examine l'historique et un 
aper\;U du projet. Peu de progres avaient ete faits au cours de l'annee passee a 
cause d'un manque de soutien actif de l'industrie. Des questions pertinentes a 
l'industrie et celles de la mise en oeuvre etaient aussi soulevees de fa�on 
sommaire. 

Quant aux demarches futures, on a annonce que l'industrie avait recemment 
promis de fournir du soutien supplementaire a ce projet. L'objectif original etait 
de produire un enonce detaille de principes pour une loi uniforme ou harmonisee 
aux fins de la reunion d'aout 1995 de la Conference pour !'harmonisation des lois. 
Bien que cela ne soit pas possible, les commissaires croyaient qu'un enonce de 
principes peut etre prepare avant la reunion de 1996, la redaction a suivre. 

RESOLUTION: 

1. Que le rapport sur les valeurs mobilieres soit re\;U. 

2. Que la section demande au Comite directeur de revoir, au plus tard le 31 
janvier 1996, la demande du secteur prive d'une reforme telle que con�ue par la 
section et la viabilite continue du projet. 
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Nouveaux projets 

Les matieres suivantes etaient proposees comme de nouveaux projets possibles 
pour la Conference en 1996: 
a) des regles uniformes sur le droit applicable aux differends sur la propriete 
matrimoniale; 
b) la revocation des documents testamentaires; 
c) la susceptibilite a !'execution des REER; 
d) la certification de questions de droit; 
e) !'execution trans-frontaliere des jugements non-monetaires. 
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1995 MINUTES 

Unifonn Electronic Evidence Act 

Presenters: John Gregory, Joan Remsu, Don Piragoff (The working group also 
included Edward Tollefson.) 

The Uniform Law Section and the Criminal Law Section, sitting in joint 
session, received from the Ontario Commissioners and the Federal Commissioners 
a report on electronic records as evidence. The meeting discussed the need for 
special legislation on the subject and the relation of any new legislation to the 
Uniform Evidence Act. (See Appendix N at http:/ fwww.law.ualberta.ca/alri/ulc.) 

The report reviewed the legal background to the issues surrounding principles 
of documentary evidence. It then considered two options for approaching the 
issues. The first option is a short statute to facilitate the use of computer records 
in evidence. The second is longer statutory provisions to rework all of the law 
that applies to the admission of records in evidence, including computer records. 
It was agreed that there was a need for more consultation. There was no 
consensus on which of the two approaches presented was preferable. It was 
agreed that the Act should not put up roadblocks to admission of electronic 
evidence and that the same rules should apply to all business records, whether or 
not they are electronic evidence. 

A number of comments were suggested for the consideration of the study 
committee: 

Canada Evidence Act business records provisions only address hearsay issues, 
not authentication or best evidence issues 
the hearsay issues revolve around necessity and reliance; was the record made 
in the ordinary course of business 
the best evidence issues will look at whether the record is the original or a 
functional equivalent of it 
a "duplicate" (photocopy, printout) should be assumed to be as good as the 
original unless the opposing party proves otherwise 
eventually we will jettison the distinction between originals and copies 
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discussing the difference between a database and a print out of it is just 

semantics 

in addressing authentication issues, the notice idea works in civil cases but not 

criminal cases 

a constitutionally based approach addresses the basic issue, which is 

adjudicative fairness 

the Act needs to affirm admissibility 

the Act should not require preliminary evidence because this is just another 

way of creating documents 

the issue of reliability of computer-generated records should be de-emphasized 

because it is just a symptom of a lack of comfort with new technology 

the Act should not put up roadblocks to admission of electronic evidence 

the potential for fraud and forgery is greater with computer-generated 

evidence; the Act will need to address integrity issues but not over-react to 

them; potential (fraudulent) manipulation of data exists with respect to all 

kinds of evidence 

- we do not need new principles: new issues may arise in their application, but 

the principles are the same 

the purpose of pretrial discovery is to define issues like this 

some say the issue is not about admissibility but weight, sufficiency of evidence 

to prove a case; others say there are also questions of admissibility 

the view was also expressed that the existing rules are sufficient 

we cannot resolve difficulties by having special rules for electronic evidence; 

the same rules should apply to all business records; the solution is to fix the 

common law rules 

electronic evidence has to be admissible; the issue is what protection exists for 

persons against whom the evidence is going to be used 

- judges need guidance respecting what questions should be asked 

without amendments judges will develop the law; amendments should 

accommodate admissibility and should be minimalist amendments at first 

the basic principle to follow is that parties need opportunities to check, 

challenge, confront: is it possible to prove the information is false? 

if the legislation is too specific it will be out of date before the ink is dry 

rules of evidence need to be broadened beyond a documentary perspective 

- philosophical and practical problems were expressed respecting private 

agreements 
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the courts should express public policy, not be bound by "private policy" of 

parties; if the parties do not want to be bound by public policy they should go 

to arbitration 

private agreements respecting computer-produced evidence will always have an 

impact on third parties 

agreements between parties could be considered by courts in determining 

business reliability 

issues will arise with respect to unequal bargaining power {banks v. 

consumers) 

it may be acceptable to say that parties could agree on admissibility but not 

necessarily weight 

RESOLVED: 

That the evidence study committee should: 

1. Revise the consultation document on electronic evidence to incorporate the 

directions given at the 1995 meeting. 

2. Conduct further consultations, inside and outside government, with the Bar 

and others, to focus on the principles of electronic evidence. 

3. Following this consultation, prepare a new draft Uniform Electronic Evidence 

Act and circulate it to the same people and groups consulted in the first 

round. 

4. Incorporate the opinions received from that step into a proposal for a Uniform 

Electronic Evidence Act and submit it to the 1996 meeting of the Uniform 

Law Conference for discussion and, if appropriate, adoption. 

Financial Exploitation of Crime 

Presenters: Carol Snell, Graeme Mitchell (The working group also included 

Andrea Seale of Saskatchewan, Paul Saint-Denis of Canada, Tim Rattenbury 

of New Brunswick and Earl Fruchtman of Ontario) 
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The two Sections received from the Saskatchewan Commissioners a report 

recommending that a joint committee of the Uniform Law Section and Criminal 

Law Section be established to review a list of specific issues raised in the report 

and to present to the 1996 meeting recommendations for a Uniform Act 

respecting the Financial Exploitation of Crime. The report reviewed ULC 

activities on this issue in the past. It also looked at developments in the law in 

Canada and the United States since the issue was last considered by the Criminal 

Law Section in 1984. Issues and recommendations respecting the constitutional 

implications of the regulation of financial exploitation of crime were also 

explored. A copy of the 1984 report to the Criminal Law Section was appended. 

RESOLVED: 

1. That a joint committee of the Uniform Law Section and Criminal Law Section 

be established to present to the 1996 meeting recommendations for a Uniform 

Act respecting the Financial Exploitation of Crime. 

2. That the report be printed in the Proceedings. (See Appendix G at page 164) 

Jury Reform 

Presenters: Moira McConnell, Graeme Mitchell, Alex Pringle (The working 

group also included Doug Moen of Saskatchewan, Heather Holmes of Canada, 

John Twohig of Ontario and Graham Walker of Nova Scotia) 

The two Sections received from the Nova Scotia, Saskatchewan and Alberta 

Commissioners a report on principles for the selection and composition of juries 

as well as a review of case law in this area. Based on the deliberations in this 

session and previous years, the following points emerged: 

there is general agreement that the main purpose of the jury and the processes 

for selecting the jury are to ensure, in a criminal trial, that the accused person 

is tried by an impartial adjudicator. 

- both provincial and federal law contribute to achieving this purpose. 
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impartiality is achieved in two ways: 

* 

* 

by ensuring that the array present in court is the result of a selection 
process which does not either expressly or in its administration exclude 
any person other than those specified in the eligibility criteria in each 
province (a fair representation of the community); 
by ensuring, through the mechanisms available in the Criminal Code, 

that the individuals selected for the jury are in a position to act 
impartially in the case. 

there appears to be general support for the following: 

* 

* 

* 

* 

* 

provinces should make use of a list or lists which are most likely to 
include all eligible persons in the province; 
the selection mechanism should be computerized (further discussion is 
needed to resolve the issue of whether the random selection process 
should be oriented to inclusion of particular groups or simply to 
ensuring no explicit exclusion); 
the concern for inclusion should not result in jurors becoming 
representatives of particular groups or in the jury system reflecting a 
quota system, as this could undermine the legitimacy of the jury system 
as an impartial system; 
the cost to individuals in serving on juries needs to be recognized in the 
jury system through, for example: adequate compensation for their time; 
greater distribution of the obligation to serve through a reduction in the 
number of exemptions and exclusions in provincial law; relief from 
service for personal hardship and hardship to another (granted by 
administrative decision-makers in most cases); 
the issue of access to justice for parties to civil litigation, where the cost 
for civil juries is borne by the parties, should be reviewed. 

there seemed to be agreement that the relationship between judicial districts 
and the need to have a jury drawn from the community in which the offence 
occurred should be considered by provinces in selecting an array for a trial, 
subject to the accused person's right to a change of venue. 
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- the provisions of the Criminal Code dealing with the challenge to the array, the 
power to peremptorily challenge a juror and the basis upon which a challenge 
for cause may be made were referred to the Criminal Law Section for further 
consideration. 

RESOLVED: 

1. That the reports of the study committee be received. 

2. That the discussion be recorded in the minutes to provide a useful basis 
for further activity in the constituent jurisdictions. 
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D'UNIFORMISATION DES LOIS 

PROCES·VERBAL DE 1995 

Preuve ilectronique 

Presentation: John Gregory, Joan Remsu, Don Piragoff (Le groupe de travail 
comprenait aussi Edward Tollefson.) 

la section d'uniformisation des lois et la section de droit penal, reunies en 
seance conjointe, ont re!rll des commissaires ontarien et federaux un rapport sur 
l'admissibilite en preuve et la valeur probante des inscriptions electroniques. la 
reunion discutait du besoin d'une loi speciale en la matiere et le rapport entre 
une nouvelle loi eventuelle et la Loi uniforme sur la preuve. (Voir l'annexe N a 
http:/ /www.law.ualberta.ca/ alri/ulc.) 

Le rapport a esquisse l'arriere-plan juridique des problemes des principes de 
la preuve documentaire. n a propose alors deux options pour aborder les 
problemes. la premiere option serait une loi assez breve pour faciliter l'emploi 
des inscriptions d'ordinateur en preuve. la seconde comprend des dispositions 
statutaires plus longues pour refaire toute la loi qui s'applique a !'admission des 
documents en preuve, y compris des documents informatises. On s'est mis 
d'accord qu'il fallait consulter davantage le public et le Barreau. 11 n'y avait 
aucun consensus pour preferer l'une ou l'autre des deux options. 11 etait convenu 
que la loi ne devrait pas poser des barrieres a !'admission de la preuve en forme 
electronique et que les memes regles devraient s'appliquer a tous les documents 
commerciaux, qu'ils soient ou non en forme electronique. 

Nombre de commentaires etaient offerts a !'attention du comite d'etude: 

Les dispositions de la Loi du Canada sur la preuve sur les documents 
commerciaux s'adressent aux problemes d'oui-dire, mais non pas a 
l'authentification ou a la regie de la meilleure preuve. 
les problemes d'oui-dire sont axes sur la necessite et la fiabilite: est-ce que le 
document a ete cree au cours normal de l'entreprise? 

- pour resoudre des questions sur la meilleure preuve, il faudrait se demander si 
le document serait !'original ou un equivalent fonctionnel de l'original . 

71 



CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

on devrait presurner qu'un "duplicata" (photocopie, imprime) vaut !'original a 
moins que la partie adverse prouve le contraire. 
tl>t ou tard nous larguerons la distinction entre des originaux et des copies. 

- la difference entre une base de donnees et une impression de son contenu ne 
tient que de la semantique. 
I' on peut esperer resoudre la question de l'authentification par voie d'avis 
prealable dans des litiges civils mais pas dans des causes criminelles. 

- une conception fondee sur le droit constitutionnel s'adresse au probleme 
fondamental, c'est-a-dire l'equite dans la procedure des tribunaux. 
la Loi devrait affirmer l'admissibilite (des documents informatises) 
la Loi ne devrait pas exiger une preuve preliminaire du statut de ces 
documents, parce qu'il s'agit seulement d'une autre faflon de creer des 
documents. 
la question de la fiabilite des documents informatises ne devrait pas etre 
exageree: c'est un symptl>me d'un manque d'adaptation a la nouvelle 
technologie . 

- la Loi ne devrait pas poser de barrieres a !'admission de la preuve 
electronique. 

- le potentiel pour la fraude et la contrefa'lon est plus grande avec la preuve 
informatisee; la Loi devra s'adresser aux problemes d'integrite mais ne pas les 
surestimer; le risque de la manipulation (frauduleuse) de donnees existe 
relativement a toutes sortes de preuve. 
nous n'avons pas besoin de nouveaux principes: de nouveaux problemes 
peuvent survenir dans leur application, mais les principes restent les memes. 
le but de la divulgation anticipee, c'est de traiter les questions comme celles-ci. 
les uns pretendent que le probleme essentiel n'est pas celui de l'admissibilite 
mais celui de la valeur probante: la suffisance de preuve pour avoir gain de 
cause; les autres disent qu'il faudrait resoudre aussi des questions 
d'admissibilite. 
selon quelques commentateurs, les regles actuelles sont suffisantes. 
nous ne pouvons pas resoudre des difficultes avec des regles speciales pour la 
preuve electronique; les memes regles devraient s'appliquer a tous les 
documents commerciaux; la solution, c'est de reformer les regles de la 
common law. 
il faut que la preuve electronique soit admissible; le probleme est de savoir 
quelle protection devrait exister pour des personnes contre lesquelles la preuve 
sera utilisee. 

72 



SEANCE CONJOINTE DES DEUX SECTIONS 

les juges ont besoin de direction pour savoir queUes questions poser quand 

une partie propose des documents informatises. 

sans modifications legales, les juges feront evoluer le droit; des modifications 

eventuelles devraient promouvoir l'admissibilite, en commen�ant par des 

etapes minimes. 

le principe fondamental, �est que les parties ont besoin des occasions a 

verifier, defier, confronter la preuve; est-il possible de prouver que le 

document offert en preuve est faux? 

si la loi est trop precise, elle sera depassee avant que l'encre ne seche. 

il faut elargir les regles de preuve au-dela d'une perspective documentaire. 

les problemes de pratique et de principe etaient souleves a l'egard des accords 

prives sur la preuve. 

les tribunaux devraient exprimer les principes de l'ordre public et ne devraient 

pas se limiter a l'ordre prive des parties; si les parties ne veulent pas etre 

regies par les principes de l'ordre public, elles doivent recourir a l'arbitrage. 

des accords prives qui touchent a la preuve informatisees auront toujours un 

impact sur des tiers. 

les accords entre des parties pourraient etre consideres par des tribunaux en 

determinant la fiabilite de la preuve du point de vue commercial. 

des problemes surviendront a cause du pouvoir inegal de negocier (des 

banques c. des consommateurs ). 

il peut etre acceptable a dire que les parties pourraient consentir quant a 

l'admissibilite mais pas forcement sur la valeur probante. 

RESOLUTION: 

Le comite d'etude de preuve devrait: 

1. Reviser le document de consultation sur la preuve electronique 

pour y incorporer les directions donnees a la reunion de 1995. 

2. Mener plus de consultations, au sein de la fonction publique et dans le secteur 

prive, avec le Barreau et des autres, en portant une attention speciale aux 

principes de la preuve electronique. 
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3. A la suite de cette consultation, preparer une nouvelle Loi uniforme provisoire 
sur la preuve electronique et la circuler a ceux et a celles que l'on a consultes 
la premiere fois. 

4. Incorporer les opinions re�es a cette etape dans une proposition de Loi 
uniforme sur la preuve electronique et la soumettre a la reunion de 1996 de la 
Conference pour !'harmonisation des lois pour la discussion et, le cas echeant, 
!'adoption. 

Exploitation .financiere du crime 

Presentation: Carol Snell, Graeme Mitchell (le groupe de travail comprenait 
aussi Andrea Seale de la Saskatchewan, Paul Saint-Denis du Canada, Tim 
Rattenbury du Nouveau-Brunswick et Earl Fruchtman de !'Ontario) 

Les deux sections ont re� des commissaires de la Saskatchewan un rapport 
qui recommandait qu'un comite mixte de la Section d'uniformisation des lois et la 
Section du droit penal soit etabli pour revoir une liste de problemes precis 
souleves dans le rapport. Le comite devrait presenter a la reunion de 1996 des 
recommandations pour une Loi uniforme sur !'exploitation financiere du crime. 
Le rapport a rappele les activites passees de la Conference sur ce probleme. Il a 
resume aussi !'evolution du droit au Canada et aux Etats-Unis depuis que le 
probleme etait devant la Section du droit penal en 1984. Les problemes et des 
recommandations concemant des repercussions constitutionnelles de regler 
!'exploitation financiere de crime etaient aussi explores. Une copie du rapport de 
1984 de la Section du droit penal etait soumise avec le texte de 1995. 

RESOLUTION: 

1. Qu'un comite mixte de la Section d'uniformisation des lois et la Section du 
droit penal soit etabli pour presenter des recommandations a la reunion de 1996 

en vue d'adopter une Loi uniforme sur !'exploitation financiere du crime. 

2. Que le rapport soit imprime dans le compte rendu. (Voir !'annexe G a la page 
179) 
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R�forme du jury 

Presentation: Moira McConnell, Graeme Mitchell, Alex Pringle (le groupe de 
travail comprenait aussi Doug Moen de la Saskatchewan, Heather Holmes du 
Canada, John Twohig de l'Ontario et Graham Walker de le Nouvelle-Ecosse.) 

Les deux sections ont re-ru des commissaires de la Nouvelle-Ecosse, de la 
Saskatchewan et de l' Alberta un rapport sur les principes de la selection et la 
composition du jury ainsi qu'un aper-ru des arrets des tribunaux dans ce domaine. 
Les observations suivantes sortent de la discussion lors de cette seance et des 
seances des annees precedentes: 

• il y a consensus que le but principal du jury et des procedes pour choisir le jury 
est de garantir, dans un proces criminel, que la decision du tribunal touchant une 
personne accusee soit prise de fa�on impartiale. 
• les deux lois federale et provinciale contribuent a atteindre ce but . 
• l'impartialite est realisee de deux manieres: 

• en s'assurant que le groupe de jures eventuels present dans la salle resulte 
d'un procede de selection qui n'exclut personne, expressement ou par action 
administrative, autre que ceux designes selon les criteres d'admissibilite dans 
chaque province (une representation juste de la communaute); 
• en s'assurant, par les mecanismes prevus par dans le Code criminel, que les 
personnes choisies pour le jury sont capables d'agir impartialement dans la 
cause. 

• il parait qu'il y a consensus sur les phrases suivantes: 

• les provinces devraient employer une ou des listes qui comprendraient le 
plus grand nombre des personnes admissibles dans la province; 

• le mecanisme de selection devrait etre informatise (plus de discussions sont 
requises pour decider si le procede de selection aleatoire devrait etre oriente 
pour inclure des groupes particuliers ou simplement pour ne realiser aucune 
exclusion explicite ); 
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• le souci de !'inclusion ne devrait pas creer un systeme ou les jures 
deviennent des representants de groupes particuliers ni ou le systeme de jwy 
refleterait un systeme de quota, parce que ces symptomes pourraient saper la 
legitimite du systeme de jwy comme systeme impartial; 

• le cm1t pour les personnes qui font partie d'un jury devrait etre reconnu dans 
le contexte du systeme de jury par le biais notamment: d'une indemnisation 
adequate de leur temps; d'une plus grande diffusion de !'obligation a servir par 
une reduction dans le nombre d'exemptions et d'exclusions dans la loi 
provinciale; d'une exception au devoir de servir dans le cas de graves 
difficultes personnelles ou de difficultes extremes d'autrui (!'exception serait 
accordee par decision administrative dans la plupart des cas); 

• l'on devrait examiner a nouveau le probleme d'acces a justice pour des parties 
au litige civil, ou le cm1t du jury civil est paye par les parties. 

• il parait qu'il y a consensus qu'en chosissant un groupe de jures eventuels pour 
un proces, les provinces devraient determiner la demarcation des districts 
judiciaires, d'une part, et le besoin d'avoir un jury choisi dans la communaute 
dans laquelle !'infraction a eu lieu. Il est reconnu que I' accuse( e) a le droit dans 
certains cas de faire changer le lieu du proces. 

• la section du droit penal devrait reexaminer les dispositions du Code criminel 
traitant des recusations de la liste des jures eventuels, du droit de recusation 
peremptoire d'un jure, et de la base sur laquelle une recusation motivee peut etre 
fait e. 

RESOLUTION: 

1. Que les rapports du comite d'etude soient re�us. 

2. Que la discussion soit notee dans le compte-rendu pour fournir une base utile 
aux provinces et territoires qui choisiront de s'en servir. 
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ATIENDANCE 

CRIMINAL LAW SECI'ION 
MINUTES 

A total of 34 delegates attended the meetings of the Criminal Law Section of 
the Uniform Law Conference held in Quebec City, Quebec. 

OPENING 

Paul Monty presided as Chair and Fred Bobiasz acted as Secretary for the 
Meetings of the Criminal Law Section (CLS) of the Uniform Law Conference. 
The Section convened to order on Sunday, August 6, 1995. The heads of each 
delegation introduced the commissioners attending with them. This year the 
Honourable Owen Kennedy of Newfoundland participated as an observer on 
behalf of the Canadian Association of Provincial Court Judges; Sheldon Pink and 
Karen Gainer were with the federal delegation and represented respectively, the 
Canadian Bar Association and, the Canadian Council of Criminal Defence 
Lawyers. 

REPORT OF THE CHAIR 

Forty-nine resolutions were submitted for consideration by the Section. Of the 
49 resolutions considered, 44 were adopted as proposed or as amended, 3 were 
defeated and 2 were withdrawn. 

A paper on Private Prosecutions prepared for a Federal/Provincial/Territorial 
Working Group on Criminal Procedure (Appendix H at page 195) was 
considered. After some discussion, the following resolution was proposed and 
adopted: 

That substantive provisions regarding Private Prosecutions be enacted in the 
Criminal Code bearing in mind the 12 recommendations contained in the 
Discussion Paper tabled and discussed at the 1995 Uniform Law Conference. 

(Carried: 22-0-3) 

The Publications Ban Committee, which had been established as a result of a 
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resolution adopted at the 1994 Conference, reported. After summarizing a 
discussion paper on Publication Bans, the Committee sought and received the 
approval of the Section to proceed as follows: 

(1) that the Committee continue its work to develop a rational structure of 
legislative provisions to replace the current set, and, in that respect, to develop 
procedural proposals. The Committee proposes that a subcommittee 
consisting of the Chair, Graeme Mitchell and Daniel Gregoire would take the 
lead in this area; 

(2) that the Committee assign to a further subcommittee the responsibility 
for examining the issue of third party interests and the further issue of the 
possible rights of the accused when compelled to testify as a witness. The 
Committee proposes that the subcommittee taking the lead in this respect 
would consist of Jack Watson and Catherine Kane; 

(3) that the Committee would also look at the larger question of 
procedures and policies regarding the initiation and handling of voir dires or 
other forms of in camera proceedings. 

The Section discussed briefly an excerpt on Euthanasia from "Of Life and 
Death: Report of the Special Senate Committee on Euthanasia and Assisted 
Suicide". 

REPORT OF THE SENIOR FEDERAL DELEGATE 

The senior federal delegate reported on resolutions adopted in prior years. 
He noted that the three bills which were tabled prior to the 1994 Conference 
were passed and that two other relevant bills were introduced this year. 

C-37 - Young Offenders 

Bill C-37, now An Act to amend the Young offenders Act and the Criminal 
Qllk, c. 19, Statutes of Canada 1995, was assented to on June 22, 1995 and is 
expected to be brought into force towards the end of the year. Several of the 
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amendments implement ULC resolutions. Subsection 35(5) provides a new 
subsection 56(5.1) of the XQA - providing that statements made by individuals 
who represent themselves to be 18 or over are admissible. It implicitly clarifies 
that statements made by individuals who are in fact 18 or over are admissible 
whereby giving effect to a 1992 Ontario resolution. Subsection 13(1) provides for 
conditional discharges in a new paragraph 20(1)(a.1) of the YOA A 1993 
Ontario resolution called for this change. 

C-41 - Sentencini 

Bill C-41, An Act to amend the Criminal code (sentencin�) and other Acts in 
conseQYence thereof, c. 22, Statutes of Canada 1995, dealing with sentencing 
matters was assented to on July 13, 1995 and is expected to come into force in 
late 1995 or in early 1996. Among other things, it provides for alternative 
measures which responds to a call for adult diversion in an Alberta resolution 
adopted in 1991. Section 8 provides for variations in orders under section 810 of 
the Criminal Code which was proposed in a 1991 resolution from British 
Columbia. The legislation will also enable a judge to convert an intermittent 
sentence presently being served to straight time when sentencing for a new 
offence. This was proposed by Saskatchewan in a 1987 resolution. The Act also 
provides measures in a new section 734.6 of the Criminal Code in respect of civil 
enforcement of fines and would implement a 1993 Ontario resolution. 

C-42 - Miscellaneous Criminal Law Amendments 

This bill, now the Criminal Law Amendment Act. 1994, c. 44, Statutes of 
Canada 1994, received Royal Assent on December 13, 1994. Most of it was 
brought into force .on February 15, 1995; the remainder on April 1, 1995. This 
Act contains over 100 sections. Many of the provisions implement previous ULC 
resolutions. The role of the Criminal Law Section of the ULC is acknowledged in 
the Act's Summary which reads, in part: 

This enactment amends the Criminal Code, the Canada Evidence Act, the 
Contraventions Act, the Mutual Legal Assistance in Criminal Matters Act, and 
the Supreme Court Act. Most of the amendments are to the Criminal Code 
and implement proposals aimed at improving diverse aspects of the 
administration of criminal justice. The proposals originate from the Criminal 
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Law Section of the Uniform Law Conference of Canada (italics added), the 
former Law Reform Commission of Canada, various judges, members of the 
bar and federal and provincial departments and officials. 

C-68 - Firearms Control 

This Bill was tabled on February 14, 1995 and has passed the House of 
Commons and is now being considered in the Senate. Among other things, it will 
revamp Part Ill of the Criminal Code. Offences in relation to weapons trafficking 
are included. This implements, in part, a 1994 Ontario resolution. It will also 
provide for prohibition orders in relation to offences involving explosive 
substances, as was proposed in a 1993 British Columbia resolution. 

C-104 - Forensic DNA Analysis 

Bill C-104, now c. 27, Statutes of Canada, 1995, was introduced this spring and, 
with the consent and co-operation of all parties, was passed in record time. It 
came into force upon receiving Royal Assent, July 13, 1995. Resolutions from 
New Brunswick (1988), British Columbia (1993) and Ontario (1993) have been 
implemented, in whole or in part, by this legislation. 

In conclusion, the senior federal delegate took the opportunity to outline 
approaches to criminal procedure reform which are under consideration by 
Federal, Provincial and Territorial Deputy Ministers. Delegates were invited to 
provide comments either through provincial officials or to the Criminal Law 
Policy Section of the Department of Justice. 

CLOSING 

The Chair thanked the delegates for their cooperation which enabled the 
Section to deal with a very heavy workload. The nominating committee 
recommended that David Winkler of British Columbia be elected Chair for the 
1996 meetings. Mr. Winkler, upon being elected, thanked the Chair on behalf of 
all the delegates for his efforts in making this an interesting and productive 
conference. 

80 



CRIMINAL LAW SECfiON MINU1ES 

RESOLUTIONS 

I ·ALBERTA 

ITEM 1 Intermittent Sentences 

That s.737(1)(c) of the Criminal Code be amended to restrict its operation to 

cases in which a straight tenn of imprisonment would result in hann to the ability 

of the offender to sustain self or family, or to avoid other unusual hardship. 

ITEM 2 Prowlin& by Night 

(Defeated: 8-12-8) 

That s. 177 of the Criminal Code be amended to create an offence which is 

committed between sunset and sunrise or during hours of darkness. 

(withdrawn and replaced) 

That s. 177 of the Criminal Code be amended to delete the reference to the tenn 

'7oiter" as a manner in which the offence may be committed, and to delete any 

reference to the time of day during which the offence may be committed. 

(Carried 12-11-4) 

ITEM 3 Consecutive Sentences 

That s. 717 of the Criminal Code be amended in order to remedy the problem 

identified in R v. Paul so that a consecutive sentence can be imposed for a 

subsequent conviction where an offender has been convicted of an offence but not 

yet sentenced. 

(Carried: 17-0-5) 

ITEM 4 Presumption that breath test results over .08 means blood alcohol level 
at driving was over .08 
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That s. 258(1)(c) of the Criminal Code be amended to provide that where the 

results of the breath test analyses exceed .08 at the time they are taken, it will be 

presumed that the accused had a blood alcohol level exceeding .08 at the time of 

the offence, in the absence of evidence to the contrwy. 

(Carried: 9-8-12) 

ITEM 5 Enterprise Crime offences - Pyramid Schemes 

That the list of offences included in s. 462.3 be amended to include offences 

under s. 206(1)(e) of the Criminal Code. 

(Carried: 21-2-2) 

ITEM 6 Secondaty Search Warrants for Income Tax Documents 

That s. 241(4) of the Income Tax Act be amended to include as an additional 

exception judicial orders under s. 490(15) of the Criminal Code. 

(Carried: 14-2-8) 

ITEM 7 Proof of Contents of Court Transcripts 

That either s. 646 of the Criminal Code or s. 23 of the Canada Evidence Act be 

amended to expressly pennit the introduction into evidence of any transcript of 

judicial proceedings, on the transcript being certified by an official court reporter 

or court officer, with the transcript being proof of its contents in the absence of 

evidence to the contrwy and without requirement of proof of the signature or 

official capacity of the certifier. 

(Carried: 28-0-0) 
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ITEM 8 Exi�ent Circumstances Search Authority 

That the Criminal Code be amended, for its purposes, to provide for statutory 

recognition of, and authority for, with appropriate safeguards respecting, searches 

and seizures in exigent circumstances. 

(Carried: 27-0-2) 

11 • BRITISH COLUMBIA 

ITEM 1 Examination of Objects Detained Pursuant to Section 490( 1) to (3) 

That s. 490(15) of the Criminal Code be amended to provide that the order for 

examination be made in the court in which the proceedings are taking place. 

(Carried: 25-0-0) 

ITEM 2 Identification of Criminals Act 

Amend s. 2 of the Identification of Criminals Act to allow the fingerprinting of 

those charged with hybrid offences. 

(Carried on a jurisdictional vote: 13-9-8) 

ITEM 3 Ri�ht of Appeal of a Young Person Convicted of First or Second 
�Murder 

That s. 765(2) of the Criminal Code be amended to provide for an appeal from 

an order made pursuant to section 742.1. 

(Carried: 19-0-1) 
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ITEM 4 Court Appointed eounsel for Unfit Accused 

That the Criminal Code be amended to make s. 67224 consistent with s. 684 

insofar as the assignment of responsibility and detennination of the amount of 

fees is concerned. 

(Carried: 17-2-5) 

Ill - MANITOBA 

ITEM 1 Peace Bonds - Jurisdiction 

That s. 811 of the Criminal Code be made an absolute jurisdiction offence under 

s. 553. 

(Carried: 17-2-6) 

ITEM 2 First De&ree Murder lzy Stalking 

That s. 231 of the Criminal Code be amended to include criminal harassment, s. 

264 in circumstances in which the stalking activities are considered to be serious. 

(Carried: 13-10-4) 

ITEM 3 Swearing Information 

That s. 504 of the Criminal Code be amended to allow for swearing of an 

infonnation by means of a telecommunications device. 

(Carried: 29-0-0) 
ITEM 4 Officer in Charge Release 

That ss. 499(2) and 503(2.1) of the Criminal Code be amended to allow the 

officer in charge to order the surrender offireanns and FAC's. 

(Carried: 23-5-3) 
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That ss. 499(2) and 503(21) of the Criminal Code be amended to allow the 

officer in charge to order, where there is evidence that alcohol was involved in the 

offence, the accused to abstain from the consumption of alcohol and drugs. 

(Carried: 18-5-7) 

IV • NEW BRUNSWICK 

11EM 1 Y oun� Offenders Committin� Offences While in Closed Custody 

That s.24.1 (3) of the Younu Offenders Act be amended so that the Youth Court 

can impose closed custody on young offenders who commit summary offences 

while in closed custody. 

(Carried: 13-1-10) 

11EM 2 Mental Disorder-Assessment Orders 

That ss. 672.13 and 672.14 of the Criminal Code be amended so that the accused 

can be brought back to Court as soon as the assessment is completed and in any 

event within a period of 30 days. 

(Carried: 27-0-0) 

V • NOVA SCOTIA 

11EM 1 Negotiated Terms of Severance for Jud�es and Other Office Holders 

That s. 124 of the Criminal Code of Canada be amended to recognize that there 

are legitimate cases for a negotiated severance for office holders. 

(Carried: 23-0-4) 
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VI -ONTARIO 

ITEM 1 Sco.pe of Self-Defence to Homicide Committed by an Initial A�t:ressor 

That s.34(2) of the Criminal Code be amended to insert the words "without 

having provoked the assault" in the subsection at the appropriate place (that is, 

after the words "unlawfully assaulted" and before the words ''and who causes 

death'?. 

(Carried: 13-7-7) 

That a comprehensive reform of the law of self-defence be undertaken. 

(Carried: 14-1-2) 

ITEM 2 Allowinc the Use of a Screening Device for Children Testizyinc where 

Offence is Child PornofUaphy 

That s.486(2.1) of the Criminal Code be amended to include s.163.1. 

(Carried: 23-0-4) 

ITEM 3 Allowinc the Use of Screening Devices for Children Testizying where 

Offences Involve Assault. 

That s.486(2.1) of the Criminal Code be amended to include offences contained 

in ss. 266, 267, and 268. 

(Carried: 18-0-8) 

ITEM 4 Compellability of Child Witness at Hearing to Determine the 
Applicability of a Screenin� Device 

That if the complainant is compelled to testify at a hearing to determine if an 

order will be made to present evidence by means provided for in s.486(2.1) of the 
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Criminal Code. the presiding judge shall allow the witness to testify by means 

provided for in s. 486(21 ). 

(Carried: 27-0-0) 

ITEM 5 Stay of Drivin� Prohibition 

Amend s.261 of the Criminal Code to allow the court that is suspending the 

operation of a driving prohibition to impose conditions upon the suspension. 

(Carried:15-2-7) 

ITEM 6 Section 150.1(3) of the Criminal Code 

Repeal s.150.1 (3) and amend s.150.1 (2) of the Criminal Code to remove the 

stipulation that the complainant be 12 to 14 years of age. 

(Defeated: 2-18-7) 

ITEM 7 Aru>lication to the Court of AI?peal Suspendin� Non-Incarcerative 

Sentences 

Amend s.683(5) of the Criminal Code to allow a single judge of the Court of 

Appeal to hear and decide these applications. 

(Carried: 27-0-0) 

ITEM 8 Use of Electronic Communications Technology to Obtain General 

Warrant 

Amend s.487.1 of the Criminal Code to include the general wan-ant created by 

s.48ZOJ. 

(Carried: 18-1-9) 
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ITEM 9 Al:!plicability of Authorized Electronic Surveillance to Future Offences 

That s.186 of the Criminal Code be amended to apply to future offences. 

(Carried on a jurisdictional vote: 11-9-10) 

ITEM 10 Admissibility of Evidence Produced by Electronic Surveillance to 

Prevent Bodily Harm 

That s.184.1 (2) of the Criminal Code be amended to permit the contents of an 

intercepted private communication obtained pursuant to s. 184.1 (1) to be used: 

(1) in a subsequent wiretap, search warrant or arrest warrant application; or (2) 

in any proceedings on application of the accused. 

(Carried: 23-1-1) 

ITEM 11 Legal Requirement to Destroy Evidence of Unauthorized Electronic 

Surveillance to Prevent Bodily Harm 

That s.184.1 (3) of the Criminal Code be repealed and replaced with a sealing 

requirement scheme. 

(Carried: 17-2-4) 

' 

VII· QUEBEC 

ITEM 1 Penalty for failure to comply with the undertaking given in Form 11.1 

That s. 145(5) of the Criminal Code be amended to eliminate the requirement 

that an undertaking entered into pursuant to ss. 499(2) and 503(2.1) of the 

Criminal Code be confirmed by a justice. 

That s. 145(5) of the Criminal Code be amended to include, after the words 'a 

recognizance entered into before'; the words 'a peace officer or': 

Include in the Criminal Code a provision stating that ss. 145(5), 499(3) and 

503(2.2) of the Criminal Code are to appear on Form 11.1. 
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(Carried: 13-7-8) 

ITEM 2 Failure or Refusal to Provide Blood Sample Pursuant to s. 254(3)(.b) 

That s. 254(3) of the Criminal Code be amended to state that the medical 

practitioner who certifies that taking blood samples does not endanger the life or 

health of the accused must inform the accused to that effect before obtaining his 

or her consent to have the samples taken. 

That ss. 258(1)(h)(i) and (ii) of the Criminal Code be amended so as to make 

admissible, for a charge of refusing to provide a blood sample, the certificate 

containing, in addition to the statements referred to in those subparagraphs, a 

statement that the medical practitioner informed the accused that providing a 

sample would not endanger his or her life or health and certification of the 

accused's refusal to provide a sample. 

(Withdrawn in favour of a Canada resolution on affidavit evidence) 

ITEM 3 Automobile Master Key Licensing Fees 

That s. 353 of the Criminal Code be amended to give the Attorney General of the 

province the power to set fees for the issue and renewal of licences and for 

periodic licence checks. The Attorney General should also be given the power to 

make regulations setting out the conditions under which licences may be issued 

and revoked and the requirements for keeping records. 

(Carried: 20-0-3 ) 

ITEM 4 Make Forgezy (s. 366) and uttering a forged document (s. 368) Hybrid 

Offences 
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Adopt for the offences of forgery (s. 367) and uttering a forged document (s. 368) 

the system of prosecution and punishment currently applied to fraud (s. 380). 

(Withdrawn in favour of a similar Saskatchewan resolution) 

ITEM 5 Include the Notion of "Service" in Section 380 

That s. 380 of the Criminal Code be amended to include after the words 'any 

property, " the word ''service, •: 

(Carried: 15-1-9) 

ITEM 6 Power to Impose Conditions of Release on an Accused who Appears 

Without Bein�: Held in Custody 

That s. 515 of the Criminal Code be amended to give justices the power to 

impose, at the request of a prosecutor, with prior notice to the accused, conditions 

of release on an accused who appears before them without being held in custody. 

(Carried: 24-0-0) 

ITEM 7 Alternative to Physical Presence 

That s. 515(2.2) of the Criminal Code be amended to stipulate that the consent 

of the accused is required only where testimonial evidence is being given and the 

accused cannot appear by means of video conferencing. 

(Carried: 9-7-8) 

ITEM 8 Statement Regarding Ownership and Value of Property 

That s. 65Z1 of the Criminal Code be amended to allow statements made under 

an undertaking to tell the truth by a person infonned of the consequences of 

making a false statement and to require accordingly that ss. 137 and 140 appear 

in the statement. 

(Carried: 16-2-5) 
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ITEM 9 Release of Dan�erous Offenders 

That s. 753 of the Criminal Code be amended to require the judge to hand down 

a sentence before declaring the accused to be a dangerous offender, and stipulate 

that the declaration of dangerous offender status must include an order that the 

person be detained in custody for an indeterminate period subject to release under 

s. 761. 

Stipulate that a person found to be a ''dangerous offender" is not eligible for 

parole prior to the date on which he or she is eligible for parole in respect of the 

sentence imposed. 

(Defeated: 4-17-2) 

That s. 761 of the Criminal Code be amended to state that the National Parole 

Board may not release a dangerous offender without giving the Attorney General a 

reasonable opportunity to be heard. 

(Carried: 15-1-7) 

ITEM 10 Review Board Hearin�s by Videoconference 

That the Criminal Code be amended to permit the Review Board established 

under s. 672.38, with the consent of the accused, to conduct hearings by 

videoconference or based on the case file. 

(Carried: 25-1-1) 

VIII • SASKATCHEWAN 

ITEM 1 Voluntary Treatment Conditions in Conditional Dischar�es of Mentally 

Disordered Offenders 

That s. 672.55(1) of the Criminal Code be clarified to provide that a term 

concerning voluntary psychiatric treatment or the taking of medication may be 

included as a condition of discharge. 

(Carried: 25-0-1) 
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ITEM 2 Immunity for the Criminal Code Review Board (Mentally Disordered 

Offenders) 

That Part XX.1 of the Criminal Code be amended to add a provision providing 

Review Board members are exempt from civil or criminal liability for decisions 

made in good faith. 

(Carried: 22-0-5) 

ITEM 3 Offences of For�tezy and Utterin�t For�ted Documents 

That ss. 367 and 368 of the Criminal Code be made dual procedural offences 

with a ten year maximum when prosecuted on indictment. 

(Carried: 22-0-4) 

ITEM 4 High Speed Police Chases 

That an aggravated offence of dangerous driving with a maximum penalty of 14 

years be created as s. 249(5). The offence would be of dangerous driving which 

occu"ed during a high speed chase. 

That the new offence be included in s. 259(2) of the Criminal Code to pennit a 

driving prohibition to be imposed by the sentencing cowt. 

(Defeated: 1-16-8) 

I - CANADA 

ITEM 1 Limitation Period - Sexual Assault 

That the limitation period provided for in s. 786(1) of the Criminal Code be 

eliminated for the offence of sexual assault pursuant to s. 271 ( 1 )(b) of the 

Criminal Code. 

(Defeated: 4-16-2) 
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That the limitation period for sexual assault be extended to one or two years. 

(Defeated: 11-11-4) 

That the 1992 resolution of this Conference regarding the waiver of the limitation 

period on consent be implemented. 

(Carried: 25-1-0) 

ITEM 2 Possession of Credit Card Information 

That s. 342 of the Criminal Code be amended to create an offence of possession, 

trafficking and/or use of payment card and/or credit card infonnation for illicit 

gain or for a malicious purpose. 

(Carried: 26-0-1) 

ITEM 3 Create a new offence under the Criminal Code of "being a 

passenger" in a stolen motor vehicle and in a motor vehicle 

unlawfully taken Goy ridding) 1 

That the Department of Justice study the feasibility of adding a new summary 

conviction offence to the Criminal Code of "knowingly being a passenger" in a 

stolen motor vehicle and in a motor vehicle unlawfully taken. 

(Carried: 17-6-2) 

ITEM 4 Affidavit Evidence of Forensic Laboratmy Scientists 

That the Department of Justice study possible amendments to the Canada 

Evidence Act to render admissible in evidence affidavits of scientific experts. 

(Carried: 18-3-4) 

ITEM 5 Standardization of Appeal Procedures in Summary Proceedings (Part 

XXVII) 
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That the Criminal Code be amended with a view to combining the two appeal 

routes into a single one, keeping open the possibility of an agreed statement of 

fact or a trial de novo. Sections 812 to 839 could be recast in a logical and 

coherent fashion with a view to establishing the conditions and the grounds for 

appeal, the procedure to initiate an appeal, the procedure to regulate the appeal 

itself and, the powers of the summary conviction appeal court. 

That s. 839(2) be amended to specifically exclude the possibility that a provincial 

Court of Appeal can review a decision of a judge of that court to refuse leave to 

appeal. This could be done by removing the reference to s. 675(4) provided for in 

s. 839(2) of the Criminal Code. 

(Carried: 25-0-0) 
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PRESENCE 

SECTION DU DROIT CRIMINEL 
PROCES-VERBAL 

Au total, trente-quatre dClegues assistent aux reunions de la Section du droit 

criminel de la Conference pour !'harmonisation des lois tenues a Quebec. 

MOT D'OUVERTURE 

M. Paul Monty preside et M. Fred Bobiasz occupe les fonctions de secretaire 

des reunions de la Section du droit criminel (SDC) de la Conference sur 

!'harmonisation des lois. La Section entreprcnd ses travaux le dimanche 6 aout 

1995. Le chef de chacune des delegations presente les commissaires qui 

l'accompagnent. Cette annee, M. Owen Kcnnedy, de Tcrre-Neuve, est present a la 

reunion a titre d'observateur pour le compte de !'Association canadienne des 

juges de cours provinciales; M. Sheldon Pink et Mm' Karen Gainer font part ic de 

la delegation fcdcralc et represcntcnt respcctivcmcnt I' Association du Barrcau 

canadien et le Conseil Canadien des Avocats de la Defense. 

RAPPORT DU PRESIDENT 

La Section se penche sur quarante-neuf resolutions. De ce nombre, quarante

quatre sont adoptees dans leur forme originale ou dans une forme modifiee, trois 

sont rejctees et deux sont retirees. 

Les participants examinent un document sur les poursuites privees prepare par 

le Groupe de travail federal-provincial-territorial sur lcs poursuites penales 

(annexe I). Apres discussion, la resolution suivante est proposee, puis adoptee : 

Adopter des dispositions de fond sur les poursuites privees dans le Code 

criminel en tenant compte des douze recommandations contenues dans le 

document de travail depose et discute a la Conference sur !'harmonisation 

des lois de 1 995. (Voir ]'annexe H a la page 207) 

(Adoptee : 22-0-3) 

Le Comite des interdictions de publication, constituc par suite d'une resolution 

adoptee a la Conference de 1 994, fai t  rapport et presente un document de travail 
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sur les interdictions de publication. A la demande du Comite, la Section approuve 
ce qui suit: 

(1) que le Comite poursuive son travail en vue de mettre en place une 
structure rationnelle de dispositions legislatives visant a remplacer les 
dispositions actuelles. En vue d'elaborer des propositions de nature 
procedurale, le Comite propose qu'un sous-comite forme du president, de M. 
Graeme Mitchell et de M. Daniel Gregoire prenne !'initiative dans ce 
domaine; 

(2) que le Comite delegue a un autre sous-comite la responsabilite 
d'etudier la question des droits des tiers et la question des droits eventuels de 
l'accuse lorsqu'il est contraint a compara1tre comme temoin. Le Comite 
propose qu'un sous-comite forme de Jack Watson et de Catherine Kane 
prenne !'initiative a cet egard; 

(3) que le Comite etudie egalement la question plus vaste des procedures 
et des politiques portant sur la tenue et sur la deroulement de voir dires ou 
d'autres formes de procedures a huis dos. 

La Section a brievement discute d'un extrait sur l'euthanasie tire d'un rapport 
intitule : «De la vie et de la mort : Rapport du Comite senatorial special sur 
l'euthanasie et l'aide au suicide». 

RAPPORT DU DELEGuE FEDERAL EN CHEF 

Le delegue federal en chef fait le point sur les resolutions adoptees au cours 
des annees anterieures. Il mentionne que les trois projets de loi deposes avant la 
Conference de 1994 ont ete adoptes et que deux autres projets de loi pertinents 
ont ete presentes cette annee. 

Le projet de loi C-37 - Jeunes contrevenants 

Le projet de loi C-37, intitule Loi modifiant la Loi sur les jeunes contrevenants 
et le Code criminel et devenu le chapitre 19 des Lois du Canada de 1995, a ete 
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sanctionne le 22 juin 1995 et devrait entrer en vigueur vers la fin de l'annee. Un 

bon nombre des modifications mises de l'avant decoulent de resolutions de la 

Conference sur !'harmonisation des lois. Le paragraphe 35(5) renferme un 

nouveau paragraphe 56(5.1) de la .I..I.C qui rend admissible la declaration faite par 

une personne qui pretend avoir dix-huit ans ou plus. Il met aussi en oeuvre une 

resolution de l'Ontario presentee en 1992. Le paragraphe 13(1) prevoit des 

liberations conditionnelles dans un nouvel alinea 20(1)a.J) de la .I.J.C. L'Ontario 

avait propose une telle disposition en 1993. 

Le prQjet de loi C-41 - Determination de la peine 

Le projet de loi C-41, intitule Loi modifiant le Code criminel (determination 

de la peine) et d'autres lois en conseqyence et devenu le chapitre 22 des Lois du 

Canada de 1995, qui traite de questions de determination de la peine, a ete 

sanctionne le 13 juillet 1995. Il devrait entrer en vigueur vers la fin de 1995 ou 

au debut de 1996. Ce projet de loi prevoit notamment des mesures de rechange 

qui donne suite a une resolution visant la dejudiciarisation applicable a l'egard 

des adultes adoptee en 1991 a la demande de I' Alberta. L'article 8 traite des 

ordonnances modificatives visees a !'article 810 du Code criminel, tel que propose 

dans une resolution de la Colombie-Britannique presentee en 1991. Le projet de 

loi permettra egalement au juge de convertir une peine discontinue actuellement 

purgee en peine continue lorsqu'il determine la peine applicable a une nouvelle 

infraction. La Saskatchewan a propose cette resolution en 1987. Finalement, le 

projet de loi cree un nouvel article 734.6 du Code criminel concernant !'execution 

des amendes devant un tribunal de juridiction civile et fait suite a une resolution 

presentee par !'Ontario en 1993. 

Le projet de loi C-42 - Modifications du Code criminel en divers domaines 

Le projet de loi, intitule Loi de 1994 modifiant la legislation penale (eh. 44 de 

Lois du Canada de 1994), a reCJU la sanction royale le 13 decembre 1994. Il est 

entre en vigueur en bonne partie le 15 fevrier 1995; le reste est entre en vigueur 

le 1•r avril 1995. 11 renferme plus de 100 articles. Bon nombre des dispositions 

mettent en oeuvre des resolutions anterieures de la Conference sur 

!'harmonisation des lois. La mission de la Section du droit criminel de la 

Conference sur !'harmonisation des lois est reconnue dans le sommaire de la Loi, 

qui se lit en partie comme suit : 
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Le texte modifie le Code criminel, la Loi sur la preuve au Canada, la � 

les contraventions, la Loi sur l'entraide juridique en matiere criminelle et la 

Loi sur la Cour supreme. La plupart des modifications concement le � 
criminel et visent a ameliorer differents aspects de }'administration de la 

justice penale. Le texte rassemble des propositions de la Section du droit 

criminel de la Conference sur l'uniformisation des lois au Canada, de 

l'ancienne Commission de reforme du droit du Canada, des juges, des avocats 

et des fonctionnaires federaux et provinciaux. 

Le prgjet de loi C-68 - Contr6le des armes a feu 

Ce projet de loi a ete depose le 14 fevrier 1995, a franchi l'etape de l'examen 

par la Chambre des communes et est maintenant etudie par le Senat. 11 

reorganisera notamment la partie Ill du Code criminel. 11 comprend des 

infractions liees au trafic des armes a feu. Le projet de loi met notamment en 

oeuvre une resolution presentee par !'Ontario en 1994. 11 prevoit egalement des 

ordonnances d'interdiction applicables aux infractions sur les substances 

explosives, comme le proposait la resolution de 1993 presentee par la Colombie

Britannique. 

Le prgjet de loi C-104 - Analyse genetique a des fins medicolegales 

Le projet de loi C-104, qui porte maintenant le chapitre 27 des Lois du 

Canada de 1995, a ete presente ce printemps et, avec l'accord et la collaboration 

de toutes les parties en Chambre, a ete adopte en un temps record. 11 est entre en 

vigueur apres avoir rec;;u la sanction royale le 13 juillet 1995. 11 met en oeuvre, 

completement ou partiellement, des resolutions du Nouveau-Brunswick (1988), de 

la Colombie-Britannique (1993) et de !'Ontario (1993). 

En conclusion, le delegue federal en chef profite de I' occasion pour decrire les 

methodes de reforme de la procedure penale etudiees par les sous-ministres 

federaux, provinciaux et territoriaux. Il a invite les delegues a formuler leurs 

commentaires par l'entremise des fonctionnaires provinciaux ou de la Section de 

la politique en matiere de droit penal du ministere de la Justice. 
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CIDTURE 

Le president remercie les delegues de leur collaboration, qui a permis a la 

Section de s'acquitter d'une charge de travail tres lourde. Le comite charge des 

nominations recommande que M. David Winkler, de la Colombie-Britannique, 

soit nomme president des reunions de 1996. Une fois elu, M. Winkler remercie le 

president au nom de tous les delegues de s'etre efforce d'avoir rendu la 

conference interessante et productive. 

RESOLUTIONS 

I - ALBERTA 

POINT 1 Sentences discontinues 

Modifier l'alinea 737(1)c) du Code criminel de far;on a en limiter !'application 

aux affaires pour lesquelles une peine d'emprisonnement continue nuirait a la 

capacite du contrevenant de subvenir a ses propres besoins ou a ceux de sa 

famille, ou de maniere a eviter tout autre prejudice inhabituel. 

(Rejetee : 8-12-8) 

POINT 2 Intrusion de nuit 

Modifier !'article 177 du Code criminel de maniere a creer une infraction 

perpetree entre le coucher et le lever du solei! ou pendant les heures d'obscurite. 

(Retiree et remplacee) 

Modifier !'article 177 du Code criminel pour y supprimer le renvoi au tenne 

<if/fine» comme far;on de commettre !'infraction et y supprimer egalement toute 

reference a l'heure a laquelle ['infraction peut etre perpetree. 

(Adoptee : 12-11-4) 
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POINT 3 Peines cumulatives 

Modifier /'article 717 du Code criminelpour rectifier le probleme ceme dans B.. c. 

fiml. de maniere a ce qu'une peine cumulative puisse etre injligee dans le cas 

d'une declaration de culpabilite ulterieure si le contrevenant a ete reconnu 

coupable d'une infraction mais n 'a pas encore eu sa peine. 

(Adoptee : 17-0-5) 

POINT 4 Presomption selon laqpelle les resultats d'analyse d'haleine superieurs a 
.08 si�nifient qpe l'alcoolemie pendant la conduite etait superieure a .08 

Modifier l'alinea 258(/)c) du Code criminel de maniere a ce qu'il prevoit que 

lorsque les resultats des analyses d'haleine excedent .08 au moment de leur 

prelevement, on presumera que l'accuse avait une alcoolemie superieure a .08 au 

moment de /'infraction, en l'absence de preuve contraire. 

(Adoptee : 9-8-12) 

POINT 5 Infraction de criminalite or�anisee - operations wamidales 

Inclure dans la liste des infractions enumeries a l'article 462.3 /es infractions 

visees a l'alinea 206(/)e) du Code criminel. 

POINT 6 

(Adoptee : 21-2-2) 

Mandats de perquisition secondaire visant des documents sur 

l'impot sur le revenu 

Modifier le paragraphe 24 I ( 4) de la Loi de I 'im,pot sur le revenu de far; on a y 

inc/ure une exemption supplementaire, a savoir /es ordonnances rendues par un 

juge en vertu du paragraphe 490(15) du Code criminel. 

(Adoptee : 14-2-8) 
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POINT 7 Preuve du contenu des transcriptions judiciaires 

Modifier soit ['article 646 du Code criminel ou ['article 23 de la Loi sur la preuve 

au Canada afin d'autoriser expressement la presentation en preuve de toute 

transcription de procedures judiciaires, a condition que la transcription soil 

certifiee par un stenographe judiciaire officiel ou par un officier de justice, la 

transcription faisant foi de son contenu en ['absence de preuve contraire, sans que 

l'on exige de preuve de signature ou de capacite officielle de la personne qui 

certifie. 

(Adoptee : 28-0-0) 

POINT S Pouvoir de perQ.Uisition en situation d'urgence 

Modifier le Code crimine� notamment ['article 489, afin de donner une 

reconnaissance legislative a un pouvoir de perquisition et de saisie en situation 

d'urgence. 

(Adoptee : 27-0-2) 

11 -COLOMBIE-BRITANNIQUE 

POINT 1 Examen des choses detenues en vertu des paragraphes 490{1) a (3) 

Modifier le paragraphe 490(15) du Code criminel de fafon que I' ordonnance 

pennettant aux personnes interessees d'examiner les chases detenues puisse etre 

rendue par le tribunal ou se deroulent les procedures. 

(Adoptee : 25-0-0) 

POINT 2 Loi sur !'identification des criminels 

Modifier !'article 2 de la Loi sur ['identification des crimine[s de fafon a pennettre 

la prise d'empreintes des personnes accusees d'infractions mixtes. 

(Adoptee par un vote des juridictions : 13-9-8) 
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POINT 3 Droit d'appel des jeunes reconnus coypables de meurtre au premier ou 

au deuxieme degre 

Modifier le paragraphe 765(2) du Code criminel de fflfon a prevoir un droit 

d'appel a l'encontre des ordonnances rendues sous le regime de ['article 742.1. 

(Adoptee : 19-0-1) 

POINT 4 Designation d'un avocat par le tribunal pour representer les personnes 
inaptes a subir leur proces 

Modifier le Code criminel de far;on a hannoniser /'article 672.24 avec /'article 684 

quant a ['imputation des honoraires et la procedure de detennination du montant 

de ceux-ci. 

(Adoptee : 17-2-5) 

Ill -MANITOBA 

POINT 1 Engagement de ne pas troubler la paix - juridiction 

L 'article 811 du Code criminel devrait etre une infraction de juridiction absolue 

en vertu de ['article 553. 

(Adoptee : 17-2-6) 

POINT 2 Meurtre au premier degre - harcelement avec menaces 

Modifier le paragraphe 231 du Code criminel afin de prevoir le harcelement avec 

menaces (article 264) lorsque les activites de harcelement sont jugees graves. 

(Adoptee : 13-10-4) 
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POINT 3 Denonciation sous serment 

Modifier /'article 504 du Code crimine[ de maniere a permettre l'assermentation 

d'un denonciateur au moyen d'un appareil de telecommunications. 

(Adoptee : 29-0-0) 

POINT 4 Mise en liberte par un fonctionnaire responsable 

Modifier les paragraphes 499(2) et 503(2.1) du Code criminel afin de permettre 

au fonctionnaire responsable d'ordonner la remise des armes a feu et des 

autorisations d'acquisition d'armes a feu. 

(Adoptee : 23-5-3) 

Modifier les paragraphes 499(2) et 503(2.1) du Code criminel de maniere a 
permettre au fonctionnaire responsable d'ordonner a l'accuse de s'abstenir de 

consommer de l'alcool et des drogues si des elements de preuve etablissent qu'il y 

a eu consommation d'alcool dans le cadre de la perpetration de l'infraction. 

(Adoptee : 18-5-7) 

IV • NOUVEAU·BRUNSWICK 

POINT 1 Les jeunes contrevenants qui commettent des infractions pendant qu'ils 

etaient en &arde en milieu ferme 

Modifier le paragraphe 24.1(3) de la Loi sur les jeunes contreyenants de maniere 

que le tribunal pour adolescents puisse infliger la garde fermee aux jeunes 

contrevenants qui commettent des infractions punissables par procedure sommaire 

alors qu 'ils sont en garde fermee. 

(Adoptee : 13-1-10) 
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POINT 2 Troubles mentaux - Ordonnances d'evaluation 

Modifier les articles 67213 et 672.14 du Code criminel afin que /'accuse soit 

ramene devant le tribunal sitot /'evaluation tenninee et au plus tard dans les 

trente jours. 

(Adoptee : 27-0-0) 

V • NOUVELLE·ECOSSE 

POINT 1 Modalites negociees de cessation d'emploi pour les juges et autres 
titulaires de charges publiques 

Modifier /'article 124 du Code criminel de maniere a ce qu'il reconnaisse que 

certains cas peuvent legitimement faire l'objet d'une cessation d'emploi negociee 

pour les titulaires de charge publique. 

(Adoptee : 23-0-4) 

VI · ONTARIO 

POINT 1 Portee de la legitime defense invoquee contre une accusation 
d'homicide commis par l'agresseur initial 

11 convient de modifier le paragraphe 34(2) du Code criminel et d'ajouter 

['expression <<attaquee sans provocation de sa part» a l'endroit approprie (c'est-a

dire apres les mots «illegalement attaque» et avant les mots «et cause la mort»). 

(Adoptee : 13-7-7) 

Proceder a une refonne complete de la loi regissant la legitime defense. 

(Adoptee : 14-1-2) 
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POINT 2 Permettre l'utilisation d'un ecran ou d'un autre dispositif lorsQ.Ue des 
enfants temoi�ent dans les cas ou l'infraction reprocbee a trait a la 
pomo1U3.phie juvenile 

Modifier le paragraphe 486(2.1) du Code criminel et y ajouter l'article 163.1. 

(Adoptee : 23-0-4) 

POINT 3 Permettre !'utilisation d'un ecran ou d'un autre dispositif lors du 
temoi�a�:e des enfants dans les cas OU. l'infraction reprochee comporte 
des voies de fait 

Modifier le paragraphe 486(2.1) du Code criminelpour y ajouter les infractions 

prevues aux articles 266, 267 et 268. 

(Adoptee : 18-0-8) 

POINT 4 Contraignabilite d'un enfant a temoigner lors de l'audience. en vue de 
determiner s'il convient d'utiliser un ecran ou un autre dispositif 

Modifier l'article 486 et prevoir que le plaignant ne peut etre contraint de 

temoigner lors d'une audience visant a detenniner s'il y a lieu d'autoriser le 

temoignage confonnement au paragraphe 486(2.1). 

(Adoptee : 27-0-0) 

POINT 5 Suspension de !'ordonnance d'interdiction de conduire un vehicule 

Modifier /'article 261 du Code criminel en vue de pennettre au tribunal qui 

suspend /'ordonnance d'interdiction de conduire un vehicule d'imposer des 

conditions a la suspension. 

(Adoptee : 15-2-7) 
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POINT 6 Para&raphe 150.1(3) du Code criminel 

Abroger le paragraphe 150.1(3) et modifier le paragraphe 150.1(2) du CQfk. 
criminel en y supprimant !'obligation que le plaignant soit age entre 12 et 14 ans. 

(Rejetee : 2-18-7) 

POINT 7 Demande a la Cour d'appel visant a suspendre !'execution des peines 
autres que !'incarceration 

Modifier le paragraphe 683(5) du Code criminel en vue de pennettre a un seul 

juge de la Cour d'appel d'entendre et de trancher ces demandes. 

(Adoptee : 27-0-0) 

POINT 8 Utilisation de la technolocie de communication electronique aux fins 
d'obtenir un mandat ceneral 

Modifier !'article 48Z1 du Code criminel et y ajouter le mandat general prevu a 
!'article 48Z01. 

(Adoptee : 18-1-9) 

POINT 9 Application des autorisations de surveillance electronique aux 
infractions futures 

Modifier !'article 186 du Code criminel et prevoir qu'il vise les infractions futures. 

POINT 10 

(Adoptee par vote des juridictions : 11-9-10) 

Admissibilite des elements de preuve recueillis par surveillance 
electronique en vue d'eviter des lesions cm:porelles 

Modifier le paragraphe 184.1 (2) du Code criminel de maniere a autoriser que le 

contenu d'une communication privee interceptee qui a ete obtenue confonnement 
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au par. 184.1 (1) soit utilise : (1) dans une demande subsequente d'ecoute 

electronique, de mandat de perquisition ou de mandat d'an-estation; ou (2) dans 

toute procedure engagee a la demande de I' accuse. 

POINT 11  

(Adoptee : 23-1-1) 

Exigence legale de detruire les elements de preuve recueillis par 
voie de surveillance electronique non autorisee en vue 
d' empecher des lesions cm:porelles 

Ab roger le paragraphe 184.1 (3) du Code criminel et le rem placer par un autre 

regime de mise sous scelles. 

(Adoptee : 17-2-4) 

VII - QuEBEC 

POINT 1 Sanction pour omission de se conformer a la promesse visee a la 
formule 11.1 

Modifier !'article 145(5) du Code criminel de far;on a eliminer ['exigence de la 

confirmation judiciaire a l'egard d'une promesse souscrite conformement aux 

articles 499(2) et 503(2.1) du Code crimineL 

Modifier ['article 145(5) du Code criminel pour y inclure apres ['expression 

«engagement contracte devant un» les mots <<agent de la paix ou». 

Inclure dans le Code criminel une disposition prevoyant que le texte des articles 

145(5), 499(3) et 503(2.2) du Code criminel doit etre reproduit a la formule 11.1. 

(Adoptee : 13-7-8) 

POINT 2 Defaut ou refus de fournir l'echantillon sanguin vise a !'article 254(3)b! 
du Code criminel 
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Modifier /'article 254(3) du Code criminel pour prevoir que le medecin qui 

constate que les prelevements d'echantillons sanguins ne risquent pas de mettre en 

danger la vie ou la sante du prevenu doit l'infonner de ce fait avant d'obtenir son 

consentement aux prelevements. 

Modifier le sous-paragraphe 258(l)h)i) et ii) du Code crimine[ afin de rendre 

admissible sous une accusation de refus de foumir un echantillon sanguin, le 

certificat contenant, outre les mentions prevues a ce sous-alinea, la mention que 

le medecin a infonne le prevenu que le prelevement ne mettait pas sa vie et sa 

sante en danger ainsi que /'attestation du refus de foumir un tel echantillon. 

(Retiree en faveur d'une resolution du Canada sur la preuve par 
affidavit) 

POINT 3 Frais de delivrance d'une licence pour la possession de passe-partout 
d'automobile 

Modifier /'article 353 du Code criminel afin de donner au procureur general de la 

province le pouvoir de fixer des frais pour la delivrance et le renouvellement des 

licences ainsi que pour les controles periodiques de celles-ci. Lui accorder 

egalement le pouvoir de fixer par reglement les conditions de delivrance et de 

revocation des pennis ainsi que celles se rapportant a la tenue des registres. 

(Adoptee : 20-0-3) 

POINT 4 Rendre hybrides les infractions de faux (art. 366 C.cr.) et d'usa�:e de 
faux (art. 368 C.cr.) 

Adopter pour les infractions de faux (art. 367 C.cr.) et d'usage de faux (art. 368 

C.cr.) le meme regime de poursuite et de sanctions que pour !'infraction de fraude 

(art. 380 C.cr.) 

(Retiree en faveur d'une resolution analogue de la Saskatchewan) 

POINT 5 lnclure la notion de «Service» a }'article 380 du Code criminel 
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Modifier !'article 380 du Code criminelpour y inclure, apres les termes <((JUe/que 

bien», le mot «service». 

(Adoptee : 15-1-9) 

POINT 6 Pouvoirs d'imposer des conditions de mise en liberte au prevenu qui 
comparalt sans &tre detenu 

Modifier !'article 515 du Cotie criminelpour donner au juge de paix le pouvoir 

d'imposer, a la demande du poursuivant, des conditions de mise en liberte au 

prevenu qui comparait devant lui sans etre detenu. 

(Adoptee : 24-0-0) 

POINT 7 Comparution par moyens de telecommunication 

Modifier !'article 515(2.2) du Code criminel afin de prevoir que le consentement 

du prevenu n 'est requis que dans le cas ou une preuve testimoniale est presentee 

et que la comparution ne peut se faire par videoconference. 

(Adoptee : 9-7-8) 

POINT 8 Declaration QJ.Iant au droit de propriete ainsi qu'a la valeur d'un bien 

Modifier /'article 657.1 du Code criminel pour rendre admissible /'attestation faite 

sous promesse de dire la verite par une personne informee des consequences 

qu'entrafne une fausse declaration et qu'a cette fin soit reproduit dans la 

declaration le texte des articles 137 et 140 du Cotie criminel. 

(Adoptee : 16-2-5) 

POINT 9 Mise en liberte des delinquants dangereux 

Modifier /'article 753 du Code criminel afin d'obliger le juge a imposer la sentence 

avant de declarer /'accuse delinquant dangereux et prevoir que la declaration de 
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delinquant dangereux emporte une mise sous garde pour une duree intJeterminee 

sous resetVe d'une mise en liberte conformement a /'article 761 du Code crimjneL 

Preciser que la personne dec/aree «delinquant dangereux» ne peut etre admissible 

a la liberation conditionnelle avant la date prevue pour son admissibilite en 

conformite de la peine imposee. 

(Rejetee : 4-17-2) 

Modifier ['article 761 du Code criminel afin que la Commission nationale des 

liberations conditionnelles ne puisse remettre en liberte un delinquant dangereux a 
moins d'avoir donne au procureur general l'opportunite raisonnable de se faire 

entendre. 

(Adoptee : 15-1-7) 

POINT 10 Auditions de la Commission d'examen par videoconference 

Modifier le Code criminel de maniere a permettre a la Commission d'examen 

constituee en vertu de /'article 672.38 du Code criminel de tenir des auditions par 

videoconference ainsi que des auditions sur dossier avec le consentement de 

/'accuse. 

(Adoptee : 25-1-1) 

VIII · SASKATCHEWAN 

POINT 1 Conditions de traitement volontaire dans les cas d'absolution sous 
condition de contrevenants souffrant de troubles mentaux 

Clarifier le paragraphe 672.55(1) du Code criminel de maniere a prevoir un 

traitement psychiatrique volontaire ou la prise volontaire de medicaments comme 

condition d'absolution. 

(Adoptee : 25-0-1) 
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POINT 2 Immunite pour la commission d'exaroen constituee en vertu du Code 

criminel (contrevenants souffrant de troubles mentaux) 

Modifier la Partie XX.1 du Code criminel de maniere a ajouter une disposition 

prevoyant que les membres de la commission d'examen sont exempts de toute 

responsabilite civile ou criminelle quant aux decisions prises de bonne foi. 

(Adoptee : 22-Q-5) 

POINT 3 Infractions de fabrication de faux et d'emploi d'un document contrefait 

Transfonner les infractions visees aux articles 367 et 368 du Code criminel en 

infractions mi.xtes assorties d'une peine d'emprisonnement maximale de di.x ans 

lorsqu'il s 'agit d'une poursuite par mise en accusation. 

(Adoptee : 22-0-4) 

POINT 4 Poursuites policieres a grande vitesse 

Ajouter au Code criminel le paragraphe 249(5), qui creerait la nouvelle infraction 

de conduite dangereuse grave, qui serait punissable par une peine maximale de 

14 ans d'emprisonnement. Cette infraction consisterait en la conduite dangereuse 

survenant lors d'une poursuite a grande vitesse. 

Inclure la nouvelle infraction au paragraphe 259(2) du Code·criminel de far;on 

que le tribunal qui detennine la peine puisse rendre une ordonnance interdisant la 

conduite de vehicules a moteur. 

(Rejetee : 1-16-8) 
I ·  CANADA 

POINT 1 Delai de prescription - Agression sexuelle 

Eliminer le delai de prescription en vertu du paragraphe 786(1) du Code criminel 

pour !'infraction d'agression sexuelle prevue a l'alinea 271 (1 )b) du Code criminel. 

(Rejetee : 4-16-2) 
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Prolonger le delai de prescription applicable a /'infraction d'agression sexuelle de un 

a deux ans. 

(Rejetee : 1 1-11-4) 

Mettre en oeuvre la resolution de 1992 de cette Conference sur la renonciation au 

delai de prescription portant sur le consentement. 

(Adoptee : 25-1-0) 

POINT 2 Possession de rensei�ements sur des cartes de credit 

Modifier /'article 342 du Code criminel afin de creer une infraction de possession, de 

trafic ou d'utilisation, a des fins lucratives illicites ou a des fins malveillantes, de 

renseignements sur des cartes de paiement ou de credit. 

(Adoptee : 26-0-1) 

POINT 3 Creer. aux termes du Code criminel. une nouvelle infraction visant le fait 
de «Se trouver passager» dans un vehicule automobile vole ou pris sans 
consentement. 

Que le ministere de la Justice etudie la possibilite d'ajouter au Code criminel une 

nouvelle infraction punissable sur declaration de culpabilite par procedure sommaire 

visant le fait de <<Se trouver passager» d'un vehicule automobile vole ou pris 

illegalement. 

(Adoptee : 17-6-2) 

POINT 4 Temoignage par affidavit des experts de laboratoires judiciaires 

Que le ministere de la Justice etudie la possibilite de modifier la Loi sur la preuve 

au Canada pour permettre de recevoir en preuve les temoignages d'experts 

scientifiques sous forme d'affidavits. 

(Adoptee : 18-3-4) 
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POINT 5 Uniformisation des procedures d'a,ppel en matiere sommaire (Partie 

XXVII) 

Que le Code criminel soit amende afin de fusionner les deux voies d'appel en un seul 

moyen d'appel tout en maintenant la possibilite d'un expose conjoint des faits et d'un 

proces de novo, dans leur forme actuelle. L 'ensemble des dispositions prevues aux 

articles 812 a 839 pourrait etre refondu de fllfon logique et coherente afin de prevoir 

les conditions d'appe� les motifs d'appe� la procedure introductive d'appe� la 

procedure regissant !'audition des appels et les pouvoirs de la cour d'appel en matiere 

sommaire. 

Que le paragraphe 839(2) soit amende pour exclure specifiquement la possibilite 

qu'une cour d'appel provinciale puisse reviser la decision d'un juge de cette cour de 

refuser d'accorder une permission d'en appeler. Ceci peut se faire en eliminant le 

renvoi au paragraphe 675(4) prevu au paragraphe 839(2) du Code crimineL 

(Adoptee: 25-0-0) 
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Opening of Meeting 

CLOSING PLENARY SESSION 
MINUTES 

The meeting opened at 10:30 a.m. on Thursday, August 1 1, 1995 with Peter Lown, 
Q.C. as Chair and Claudette N. Racette as Secretary. 

Report from the Criminal Law Section 

The Chairperson, Paul Monty, reported on the work of the Section. The Minutes 
of the Criminal Law Section are set out on page 77 in English and 95 in French. 

Report from the Uniform Law Section 

The Chairperson, Douglas Moen, reported on the work of the Section. 
The Minutes of the Uniform Law Section are set out on page 38 in English and 5 1  
in French. Joint session minutes are at page 65 i n  English and 7 1  in French. 

Registration Fee 

The President submitted a proposal that the Conference approve a "conference 
materials fee" to be set during the course of the year by the Executive with notice to 
the Jurisdictional Representatives. The purpose of this fee would be to offset some 
of the costs of preparing, translating and assembling the materials. Further, he 
proposed that the Executive be authorized to set a different Conference material fee 
for sponsored delegates and non-sponsored delegates. The reason for the difference 
is that some jurisdictions may argue that they have already contributed to the 
Conference by their annual assessment or by their contributions in kind and that it 
would be piling on to ask for a further fee for the preparation of materials. 

One delegate wondered whether the Executive had given any thought to the 
difference between the Criminal Law Section and the Uniform Law Section in that 
materials prepared for the Criminal Law Section were currently prepared by the 
Federal Government and the cost incurred therein are borne by the Federal 
Government. There may be double differential depending on whether you are 
attending the Uniform Law Section or the Criminal Law Section meetings. 
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In response, the President indicated that the Executive would have to look at that, 
but that clearly it might well deal with this issue by setting the fee at such a modest 
level that double differential would not be important. 

Some delegates wondered whether it would not be more appropriate to charge 
a "registration fee". In their opinion, this would be easier to justify since a registration 
fee is considered a normal cost of attending meetings. It was also suggested that it 
might be easier to justify a fee of two figures rather than three figures. What the 
Executive is aiming at is the incremental per capita costs of 
running the meeting and that is what a registration fee is designed to do. 

MOVED by Peter Lown, seconded by John Gregory, 1HAT the Conference may 
charge a fee which shall be of modest proportion set by the Executive and may 
differentiate between sponsored and non-sponsored delegates. Motion carried. 

Presentation of Baseball Trophy 

Once again, the West has won. In Peter Pagano's absence, Howard Morton 
presented the trophy to Michael Alien, the Captain of the Western team, the 1995 
champions. 

Report from the Resolutions Committee 

The Committee, Daniel Gregoire, Chris Curran and Susan Amrud presented the 
following resolutions: 

RESOLVED THAT the Conference express its appreciation by way of a letter from 
the Executive Director to: 

The Province of Quebec and the Justice Department for hosting the 77th Meeting 
of the Conference during which we enjoyed fruitful and stimulating intellectual 
discussions and lively camaraderie and conviviality. 

The Organizing Committee: Paul Monty, Daniel Gregoire, Louis Drouin, Aide 
Frenette, Marie Jose Longtin, Andre Cossette, Caroll Roberge and Micheline 
Laberge. 
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la Chambre des notaires du Quebec, the Barreau du Quebec, the Barreau de 

Quebec for their financial contributions. 

Rene Chretien, director of les Affaires parlementaires et legislatives a 
1' Assemblee nationale and Michel Leclerc of the Bureau des reglements du 

ministere de la Justice for the excellent translation services. 

The Communaute urbaine de Quebec for providing very useful tourist 

information. 

Fran�oise Trudel and Sylvie Rouleau who assumed the responsibility of the 

secretariat, along with Claudette Racette, our Executive Director. 

Catherine Roberge et Michel Grenier, organisateurs de la partie de balle-molle 

et du party de hot-dog. 

Nous voulons aussi souligner les excellentes contributions des presidents de nos 

sections du droit penal et de !'harmonisation des lois qui ont reussi a nous 

maintenir au travail et qui nous ont permis d'avoir des echanges fructueux. 

Nous voulons egalement adresser nos remerciements a nos collegues de la 

Conference nationale americaine, le president Mr. Bion Gregory et son epouse, 

Mme Patty Gregory ainsi que le president du comite de liaison M. Jeremiah 

Marsh et son epouse, Mme Marietta Marsh. 

Nous souhaitons tout particulierement remercier les interpretes, Dorothy 

Charbonneau, Ronald Dandenault, Louise Perry, Yanis Dambergs, Huguette 

Lemieux et Jean-Pierre Lessard. Comme vous le savez, nos deliberations 

n'auraient pas ete aussi fructueuses sans la collaboration de nos interpretes. 

Enfin, par la presente resolution, nous tenons a temoigner une grande 

appreciation pour le travail effectue au cours de l'annee par Madame Claudette 

Racette, notre Directrice executive qui participait pour la troisieme fois a notre 

session annuelle. 

The Chair commented that the outgoing President or the new President would 

write the letter of appreciation to Claudette Racette. 

116 



CLOSING PLENARY SESSION 

Acknowledgement 

The President expressed his personal thanks to members of this year's Executive. 
The Executive had a great deal of work to do this year. The work has been done 
willingly and enthusiastically and always of high quality. He gave a very special vote 
of thanks to John Gregory as Vice-President, Paul Monty and Doug Moen as Chairs 
of the Sections, for their preparatory work for this year's Conference. It has very 
helpful to have been able to rely on them. He thanked Howard Morton, the 
Immediate Past President who was there to be called upon when necessary. 

A special note of thanks was extended to Caroll Roberge, Fran�oise Trudel and 
Sylvie Rouleau who worked diligently in the background during the Conference and 
prior to the commencement of the Conference. 

Report from the Nominating Committee 

On behalf of the Nominating Committee, Howard Morton submitted the 
following nominations: 

Past President - Peter J. M. Lown, Q.C. 
President - John D. Gregory 
Vice-President - Richard Mosley, Q.C. 
Chair of the Criminal Law Section - David L. Winkler 
Chair of the Uniform law Section - Douglas E. Moen 
Chair of the Drafting Section - Lionel A Levert, c.r. 

MOVED by Howard Morton, seconded by Michael Alien, THAT the nominations 
be accepted as presented. Motion carried. 

The 1996 Conference 

The new President, John Gregory, reported that the Conference had received an 
invitation from the Government of Canada to host the 1996 meeting from August 1 1  
to the 15th and that we looked forward to meeting i n  Ottawa next year. 

There being no further business, the meeting adjourned at 11 :45 a.m. 
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AUDITOR'S REPORT 

(See page 31) 

· To the Members of Uniform Law Conference of Canada 

I have audited the balance sheet of Uniform Law Conference of Canada as at March 
31, 1995 and the statements of revenue, expenses and equity and cash f lows for the 
year then ended. These financial statements are the responsibility of the 
organization's management. My responsibility is to express an opinion on these 
financial statements based on my audit. 

I conducted my audit in accordance with generally accepted auditing standards. 
Those standards require that I plan and perform an audit to obtain reasonable 
assurance whether the financial statements are free of material misstatement. An 

audit includes examining, on a test basis, evidence supporting the amounts and 
disclosure in the financial statements. An audit also includes assessing the 
accounting principles used and significant estimates made by management, as well 
as evaluating the overall financial statement presentation. 

In my opinion, these financial statements present fairly in all material respects, the 
financial position of the Conference as at March 31, 1995 and the results of its 
operations and the changes in its financial position for the year then ended in 
accordance with generally accepted accounting principles. 

Ottawa, Canada 
May 27, 1995 

"M. W. Nance" 

Chartered Accountant 
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Uniform Law Conference of Canada 

ASSETS 

Cash 

Term Deposits, at cost 

Accounts receivable 

LIABILITIES & EQUITY 

Accounts payable 

Equity 

ASSETS 

Cash 

Term deposits, at cost 

Accounts receivable 

LIABILITIES 

Accounts payable 

EQUITY 

BALANCE SHEET 

as at March 31, 1995 

GENERAL FUND 

1995 1994 

$ $ 

7,155 (2,402) 

66,700 57,200 

_l_.lM .l.lli 

15..!U2 i2.m 

2,600 3,700 

72.419 � 

15..!U2 i2.m 

RESEARCH FUND 

17,764 2,535 

20,353 30,500 

____lM __]ff). 

J.8.22l 33.804 

3,361 -0-
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Uniform Law Conference of Canada 

STATEMENT OF REVENUE, EXPENSES AND EQUI1Y 

for the year ended March 31, 1995 

REVENUE 

Annual contributions 

Interest 

Sale of publications 

Recoverable postage and exchange 

Other income 

EXPENSES 

Executive director honorarium 

Printing 

Executive Committee 

Annual meeting 

Casual employment 

Professional fees 

Miscellaneous 

Postage 

Telephone 

Office Supplies 

Translation 

GST on inputs - net 

Write off of (expense) revenue 

previously accrued 

Excess or revenue over expenses 

Equity at beginning of year 

Equity at end or year 
See accompanying notes 

GENERAL FUND 

1995 1994 

$ $ 

55,400 55,400 

3,577 1,915 

1,104 718 

481 490 

� � 
� 2!.Qll 

24,000 24,000 

2,128 3,411 

4,093 4,670 

11,827 10,756 

1,365 1,505 

600 950 

565 523 

839 1,392 

399 662 

252 361 

152 257 

983 627 

(.l.lli) � 

45.678 � 

19,384 5,186 

53.035 47.849 

72.419 � 
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Uniform Law Conference of Canada 

STATEMENT OF REVENUE, EXPENSES AND EQUITY 

for the year ended March 31, 1995 

REVENUE 

Government of Canada 

Interest 

EXPENSES 

Research projects: 

- Jurisdiction and transfer of litigation 

- Cost of credit disclosure 

- Computer-produced records 

- Prudent investor rules 

- Class action 

- Financial exploitation of crime 

Printing 

Miscellaneous 

Professional fees 

Translation 

GST on inputs - net 

Excess of revenue over expenses 

Equity at beginning of year 

Equity at end of year 

See accompanying notes 

RESEARCH FUND 

1995 1994 

$ $ 

15,165 16,245 

1.114 _MZ 

3,058. 7,523 

3,221 1,306 

500 3,500 

1,000 -()-
2,000 -o-
1,500 -o-
3,575 3,604 

55 77 
210 -o-
-o- 97 

...l!M 144 

� 16.251 

1,056 641 
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OPERATING ACTMTIES 

Excess (shortfall) of revenue 

over expenses 

Net change in non-cash working 

capital balances related to operations: 

Accounts receivable 

Accounts payable 

Cash provided by operating activities 

INVESTING ACTMTIES 

Redemption (purchase) of term deposits 

Increase (decrease) in cash 

Cash at beginning of year 

Cash at end of year 

See accompanying notes 

Uniform Law Conference of Canada 

STATEMENT OF CASH FLOWS 

for the year ended March 31, 1995 

General Research Total Total 

Fund Fund 1995 1994 

$ $ $ $ 

19,384 1,056 20,440 5,827 

m 655 1,438 16,547 
(.l.!QQ) lJQ1 __1.lli £.Q8Q 

19,057 5,082 24,139 24,454 

(9.500) 10.147 647 (26.512) 

9,557 15,229 24,786 ( 2,058) 
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Uniform Law Conference of Canada 

NOTES TO FINANCIAL STATEMENTS 

March 31, 1995 

1. ACCOUNTING POLICIES 

The financial statements have hcen prepared in accordance with generally accepted accounting 

principles. 

The Research Fund includes the revenues and expenses for specific research projects. The General 

Fund includes the revenues and expenses for all other activities of the organi7.ation. 

2. TAX STATUS 

The Conference qualifies as a non-profit organiz�ttion and is exempt from income taxes. 
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RAPPORT DES vERIFICATEURS 

(Voir la page 31) 

Aux membres de la Conference sur l'uniformisation des lois au Canada. 

J'ai effectue une verification du bilan de la Conference sur l'uniformisation des lois au Canada au 31 

mars 1995 ainsi que de l'etat des recettes et depenses, des capitaux propres et de la tresorerie a la fin 

de l'exercice. L'etat financier incomeii la direction de l'organisme. Je suis tenu de formuler une opinion 

sur cet etat financier a partir de ma verification. 

Ma verification a ete executee seton les normes gem!ralement reconnues qui exigent que ma verification 

ait pour but de s'assurer que l'etat financier n'est pas entache d'enonces fautifs. Une verification 

comporte un examen d'echantillons de documents qui appuient les montants et les renseignements de 

l'etat financier. Elle comporte egalement une evaluation des principes de comptabilite utilises, des 

estimations importantes de la direction ainsi que de la presentation generate de l'etat financier. 

A mon avis, l'etat financier represente fidelement, dans tous les aspects materiels, la situation financiere 

de la Conference au 31 mars 1995, lcs n!sultats de ses activites et !'evolution de sa situation financiere 

au terme de l'exercice conformement aux principes de comptabilite generalement reconnus. 

Ottawa (Canada) 

Le 27 mai 1995 

"M. W. Vance" 

Comptable agree 
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Conference sur l'uniformisation des lois au Canada 

ACI'IF 

Liquiditcs 
Depots a terme, au cofil 

Comples debileurs 

PASSIF ET CAPITAUX PROPRES 

Comptcs crcditcurs 

Capitaux propres 

ACI'IF 

Liquidites 
Depots a terme, au cofil 

Comptes debiteurs 

PASSIF 

Comptes crediteurs 

CAPITAUX PROPRES 

BILAN 

au 3 1  mars 1995 

FONDS GENERAL 
1995 1994 

s $ 

7 155 

66 700 

� 

1i..Q12 

2 600 
72 419 

1i..Q12 

(2 402) 

57 200 

.l..m 

� 

3 700 

� 

� 

FONDS DE RECHERCHE 

17 764 

20 353 

.l!M 
� 

2 535 

30 500 

_]fJ2 
ll..!l!M 

3 361 -0-
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Conference sur l'uniformisation des lois au Canada 

ETAT DES RECETTES, DES DEPENSES ET DES CAPITAUX PROPRES 

pour l'exercice !ermine le 31 mars 1995 

FONDS GENERAL 

1995 1994 

$ $ 
RECETTES 

Contributions annuelles 55 400 55 400 
Interct 3 577 1 915 

Vente de publications 1 104 718 

Frais de poste et de change recouvrables 481 490 

Autres recettes ..A..200 .1.lli 
65 062 61 057 

DEPENSES 

Honoraires du directeur executif 24 000 24 000 

Impression 2 128 3 411 

Comite executif 4 093 4 670 

Reunion annuelle 11 827 10 756 

Emploi temporaire 1 365 1 505 

Honoraires professionncls 600 950 

Divers 565 523 

Poste 839 1 392 

Telephone 399 662 

Fournitures 252 361 

Traduction 152 257 

TPS sur les intrants 983 627 

Radiation de reettes accumulees anterieurcmcnt (1 525) 6 757 

45 678 55 871 

Exedent (deficit) des recettes par rapport aux 

depenses 19 384 5 186 

Capitaux propres au debut de l'exercice � 47 849 

Capitaux propres a la fin de l'exercice 72 419 53 035 
Voir /es notes ci-jointes. 
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Conference sur l'uniformisation des lois au Canada 

f:TAT DES RECETTES, m:s Df:I'ENSES ET DES CAI'ITAUX I'ROI'RES 

pour l'exerdce tcrminc le 31 mars 1995 

RECETTES 

Gouvcrnemcnt du Canada 

Intcrct 

DEPENSES 

Projels de recherche: 

- Competence des lrihunaux et renvoi des 

instances 

- Divulgalion du cofit du credit 

- Preuve clectronique 

- Rcgles de placements sfirs 

- Recours Collectifs 

- Exploitation financicre du crime 

Impression 

Divers 

Honoraires profcssionncls 

Traduction 

TPS sur les intrants 

Exedent (deficit) des recettes par rapport 

aux depenses 

Capitaux propres au debut de l'exercice 

Capitaux propres ii la fin de l'exerclce 

Voir /es notes ci-jointes. 

FUNDS DE RECHERCHE 

1995 1994 
$ $ 

15 165 16 245 

1 114 647 

16 279 16 892 

3 058 7 523 

3 221 I 306 
500 3 500 

1 ()()() -0-

2 000 -0-

1 500 -0-

3 575 3 604 

55 77 

210' -0-

-0- 97 

104 144 

15 223 16 251 

1 056 641 

33 804 33 163 

34 860 33 804 
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Conference sur l'unifnrmisatinn des lois au Canada 

TRESORERIE 

pour l'excrcicc terminc le 31 mars 1995 

Foods Foods Total Total 

general recherche 1995 1994 

$ $ $ $ 

ACTMTES D'EXPLOITATION 

Excedent (deficit) des 

recettes par rapport aux 

dcpenses 19 384 1 056 20 440 5 827 

Changement net au soldc 

des capitaux d'exploitation 

non pecuniers lies aux 

activitcs d'cxploitalion: 

Comptes dcbiteurs 773 665 1 438 16 547 

Comptes crcditeurs (1 100) 3 361 2 261 I..QOO 

Liquidites dccoulant des 

activites d'exploitation 19 057 5 082 24 139 24 454 

ACTIVITES D'INVESTISSEMENT 

Rachat des depots a terme (9 500) 10 147 _ML (26 512) 

Augmentation (diminution) 
des llquidites 9 557 15 229 24 786 (2,058) 

Liquidites au debut de 

l'cxcrcicc (2 402) 2 535 _ill 2 191 

Liquidites a la fin de 

l'exercice ..1.lli 17 764 24 919 _m 

Voir les notes ci-joinles 
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Conference sur l'uniformisation des lois au Canada 

NOTES AFFERENTES AUX ETATS FINANCIERS 

pour l'exercice !ermine le 31 mars 1995 

I. POLITIQUE DE COMPTABILITE 

L'etat financier a ete prepare conformement aux principes de comptabilite 

generalement reconnus. 

Le fonds de recherche englobe les recettes et les depenses de projets de 

recherche precis. Les recettes et les depenses du fonds general decoulent de 

toutcs lcs autrcs activitcs de l'organisme. 

2. STATUT FISCAL 

La Conference constitue un organisme sans but lucratif et elle est exoneree 

d'impot. 
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[ See page 39 ] 

AMENDMENTS TO TilE UNIFORM ARBITRATION ACf 

Section 6: 

6 No court may intervene in matters governed by this Act, except as 

provided by this Act and for the following purposes: 

Section 7: 

7(2) 

(a) to assist the arbitration process; 

(b) to ensure that an arbitration is carried on in accordance 

with the arbitration agreement; 

(c) to prevent manifestly unfair or unequal treatment of a party 

to an arbitration agreement; 

(d) to enforce awards. 

However, the court may refuse to stay the proceeding in any of the 

following cases: 

(c) the subject-matter of the dispute is not capable of being the 

subject of arbitration under the law of [enacting jurisdiction] 

even if the parties expressly agree to submit the dispute to 

arbitration. 
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Section 45: 

45{1) 

{2) 

(3) 

APPENDIX B 

If the arbitration agreement so provides, a party may appeal an 

award to the court on a question of law, a question of fact or a 

question of mixed fact and law. 

Subject to subsection (3), if the arbitration agreement does not 

provide that the parties may appeal an award to a court on a 

question of law, a party may appeal an award to the court on a 

question of law with leave, which the court shall grant only if it is 

satisfied that, 

(a) the importance to the parties of the matters at stake in the 

arbitration justifies an appeal; and 

(b) determination of the question of law at issue will 

significantly affect the rights of the parties. 

A party may not appeal to the court on a question of law which the 

parties expressly referred to the arbitral tribunal for decision. 
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[Voir la page 53] 

MODIFICATIONS A LA WI UNIFORME SUR L'ARBITRAGE 

[article 6] 

6 Aucun tribunal judiciaire ne peut intervenir dans les questions regies par la 

presente loi, sauf dans les cas prevus par celle-ci et pour les objets suivants: 

[article 7] 

a) faciliter le processus d'arbitrage; 

b) veiller a ce qu'un arbitrage so it effectue conformement a la convention 

d'arbitrage; 

c) empecher que des parties aux conventions d'arbitrage ne soient 

manifestement traitees autrement que sur un pied d'egalite et avec equite; 

d) executer les sentences. 

7(2) Cependant, le tribunal judiciaire peut refuser de surseoir a I' instance dans 

l'un ou l'autre des cas suivants: 

(c) l'objet du differend ne peut faire l'objet d'un arbitrage aux termes des 

lois de [l'autorite adoptante] meme si les parties le prevoient. 
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[article 45] 

45(1) Si la convention d'arbitrage le prevoit, une partie peut faire appel devant 

le tribunal judiciaire d'une sentence relativement a une question de droit, a une 

question de fait ou a une question mixte de fait et de droit. 

(2) Sous reserve du paragraphe (3) et si la convention d'arbitrage ne prevoit pas 

d'appel devant un tribunal judiciaire d'une sentence relativement a une question 

de droit, une partie peut faire appel devant le tribunal judiciaire d'une sentence 

relativement a une question de droit, sur autorisation de ce tribunal. Il n'accorde 

son autorisation que s'il est convaincu: 

a) d'une part, que !'importance pour les parties des questions en cause 

dans l'arbitrage justifie un appel; 

b) d'autre part, que le reglement de la question de droit en litige aura 

une incidence importante sur les droits des parties. 

(3) Une partie ne peut pas faire appel si la question de droit portee en appel est 

la m�me que celle que la convention d'arbitrage a renvoyee expressement a 

l'arbitrage. 
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[See page 40] 

BUilDERS' /MECHANICS' LIEN ACTS: 

INTERACTION WITII ARBITRATION PROCEDURES 

PREUMINARY DISCUSSION PAPER FOR POSSIBLE 
LEGISLATIVE REFORM 

INTRODUCfiON 

Canadian Bar Association 
Construction Section 

The recent amendments to the standard Canadian construction contract (CCDC2-

94) which add new arbitration provisions are designed to promote more cost 

effective and expeditious resolution of construction disputes than has traditionally 

been available through the litigation process. This step forward in the alternative 

resolution of construction disputes offers the potential for circumventing the 

traditional problems arising out of protracted litigation in the construction context. 

This paper considers whether amendment of provincial lien legislation should be 

considered for the purpose of facilitating the use of arbitration under the CCDC2-

94 form or under other forms of construction contracts. 

BENEFITS OF ARBITRATION 

The potential benefits of the alternative dispute resolution process have been 

emphasized by many writers in recent years. These include: 

1. speedier resolution; 

2. less cost; 

3. more flexibility in procedures/evidence; 

4. privacy; 

5. preservation of commercial relationships; 

6. ability to utilize expertise of arbitrators on technical issues. 
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G.F. Henderson in an address on arbitration on November 6, 1992 stated: 

There is a growing interest in the use of arbitration as a dispute 

resolution mechanism. This interest is growing amongst 

businessmen who are becoming increasingly concerned about delays 

and costs in the court system ... The advantages of arbitration are 

well known. It is a mechanism that enables disputes to be resolved 

more quickly at a minimum of cost. It is conducted in the spirit of 

confidence rather than confrontation and is flexible in that it can be 

adapted to the particular requirements of the subject matter of the 

dispute. 

ISSUES 

Many consider the new CCDC2-94 general condition GC 8 as a tangible 

step to taking advantage of the potential benefits of arbitration in the construction 

industry. There are a number of problems which will arise as the inclusion of 

mandatory arbitration clauses in construction contracts becomes more common. 

Principle concerns include the following: 

CONCERN #1 

Those agreeing to take advantage of the benefits offered by such clauses as 

GC 8 of the CCDC contract should not be faced with the requirement to 

undertake two procedural courses of action to exercise their contractual rights. 

Currently, where the contract provides that liens may not be enforced until the 

amounts of the claim have been submitted to arbitration, the lien must be filed 

and perfected within the times prescribed by the relevant lien Act as if this 

contractual arbitration provision did not exist: Macklem and Bristow, Construction 

Builders' and Mechanics' Liens in Canada (6th Ed.) (Carswe/1, Toronto: 1990) at 

p.6-74. 

In Nova Scotia, for example, s. 26 of the Mechanics' Lien Act R.S.N.S. 

1989, c.277 provides, inter alia, that every lien that has been registered shall 

absolutely cease to exist on the expiry of ninety days after the work or service has 

been completed or materials furnished or placed unless in the meantime an action 

is commenced to realize the claim, and a certificate [of lis pendens) is registered. 
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Similar provisions exist in the various Canadian lien Acts: e.g. Builders Lien Act 

R.S.B.C. 1 97 9, c. 40, ss. 25,26; Builders' Lien Act R.S.A 1 980, c. B-12, s-32; 

Construction Lien Act R.S.O. 1 9 90, c. C.30, s.36 (3). 

GC 8.3 of the CCDC form expressly reserves the lien claimants right to 

have resort to the security of the Act: 

GC 8.3 RETENTION OF RIGHTS 

8.3. 1 It is agreed that no act by either party shall be 

construed as a renunciation or waiver of any rights or 

recourses, provided the party has given the notices 

required under Part 8 of the General Conditions -

DISPU1E RESOLUTION and has carried out the 

instructions as provided in paragraph 8. 1.3. 

8.3.2 Nothing in Part 8 of the General Conditions -

DISPU1E RESOLUTION shall be construed in any way 

to limit a party from asserting any statutory right to a 

lien under applicable lien legislation of the jurisdiction of 

the Place of the Work and the assertion of such right by 

initiating judicial proceedings is not to be construed as a 

waiver of any right that party may have under paragraph 

8.2.6 to proceed by way of arbitration to adjudicate the 

merits of the claim upon which such a lien is based. 

It would appear to be counter-productive to require a party to take formal 

steps to prosecute a lien action at the same time that the underlying dispute is to 

be dealt with by way of arbitration. As it currently stands no prudent contractor 

would voluntarily refrain from perfecting his lien claim under the applicable lien 

legislation in the hopes that the arbitration procedures would be sufficient to 

protect his rights of recovery. The agreement to take advantage of arbitration is 

not intended to constitute a waiver of lien rights. 

The strict requirements of lien legislation must be observed of course in 

order to maintain the statutory charge against the land or the security provided in 

lieu of the land. These requirements include specified time periods within which 
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a lien must be registered and an action must be commenced. Without any 

statutory provisions clearly protecting the security provided by the lien while the 

arbitration process takes place, it could be said that the legislative scheme is by 

default requiring duplicitous procedures, which is inconsistent with a fundamental 

purpose of the new ADR provisions, i.e. to promote the quick and inexpensive 

resolution of disputes. 

Conversely, the absence of such protective legislation opens up the door to 

arguments by lien claimants (seeking for tactical or other re asons to avoid their 

prior agreement to arbitrate) that they should not be compelled to proceed to 

arbitration as such may prejudice their statutory lien. 

Recent cases that have addressed the con flicts between arbitration 

provisions and mechanics lien rights have involved disputes regarding the 

applicability of arbitrations governed by International Commercial Arbitration 

rules. These cases are nonetheless illustrative of the problems that may arise in 

the inter-provincial or provincial context. 

In Kvaemer Enviropower Inc. v. Tanar Industries Ltd. ( 1 9 94), 17 C.LR. 70, 

the Alberta Court of Queen's Bench dealt with whether or not an action to 

enforce lien rights under the Alberta Builders' Lien Act should be stayed pending 

an arbitration under the International Commercial Arbitration Act, S.A. 1 986, c. 1-

6.6 ("ICAA"). The case arose out of a project in Whitecourt, Alberta. The 

subcontract between the U.S.-based general contractor Kvaerner Enviropower Inc. 

("Kvaerner") and Tanar Industries Ltd. ("Tanar") provided that "Any controversy 

between [Kvaerner] and [Tanar] shall be decided by arbitration in accordance 

with the Construction Industry Arbitration Rules of the American Arbitration 

Association ... " 

Tanar failed to pay certain of its subcontractors and suppliers. These subs 

and suppliers were paid out by Tanar's bonding company which took an 

assignment of their lien rights. Subsequently, both Tanar and the bonding 

company filed lien claims and commenced action under the Builders' Lien Act. 

Kvaerner applied to stay these lien actions. The Court found that Kvaerner was 

within the terms of the contract reference to arbitration and the applicable 

provisions of the ICAA, and proceeded to deal with the lien claimants' arguments 

that they should be permitted to proceed with the lien actions. First, it was 
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argued that the subcontract expressly preserved the lien rights under the Builders' 
Lien Act. The Court held that the fact that the contract provided that the amount 

owing between them would be decided by arbitration did not deprive Tanar of its 

lien rights. 

Secondly, Tanar argued that to allow the arbitration would be to make 

many of the provisions of Builders' Lien Act inapplicable to the extent that the 

agreement to arbitrate should be considered void, relying on a decision of the 

Saskatchewan Court of Queen's bench in BWV Investments Ltd. v. Sask.Ferco 

Products Inc., [ 1 9 93] 4 W.W.R. 533. [this decision was later overturned by the 

Saskatchewan Court of Appeal, see ( 1 9 94), 17 C.LR. (2d) 165.] Tanar relied upon 

s. 3 of the Builders' Lien Act which stated: 

3. An agreement by any person that this Act does not apply or that 

the remedies provided by it are not to be available for his benefit is 

against public policy and void. 

[It should be noted that similar provisions exist in the mechanics' lien 

legislation of the other provinces: see, for example, s. 4 of the Construction Lien 

Act, 1983, S.O. 1 983, c.6, which is of similar scope to Alberta's s. 3, and also 

provisions which are limited in effect to the protection of workers and do not 

invalidate all agreements to waive the rights under the legislation, e.g. s. 9 of the 

Builders' Lien Act, R.S.B.C. 1 97 9, c. 40; s. 3 of the Mechanics' Lien Act, R.S.N. 

1 9 90, c.M-3; and s. 4 of the Mechanics' Lien Act R.S.N.S. 1 98 9, c. 277]. 

Justice Dea, in rejecting Tanar's argument, stated at p. 7 9: 

Arbitration of the part of the price of the work or material 

furnished in respect to an improvement that remains due to a lien 

holder is not contrary to the letter or to the spirit of the BLA. 

Public policy supports arbitration of disputes as shown by the 

International Convention and the Arbitration Act of Alberta. Many 

if not most construction contracts call for arbitration of disputes 

notwithstanding that the BLA applies to work and materials 

provided under construction contracts. 
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Similar issues confronted the Ontario Court of Appeal in Automatic 

Systems !ne v. Bracknel/ Corp. (1994), 12 B.LR. (2d) 132. Automatic Systems Inc. 

("ASI") engaged Bracknell as subcontractor to work on the manufacture and 

installation of a conveyor system for Chrysler Canada's Bramalea assembly plant. 

ASI's standard subcontract provided that "Unresolved Claims" between ASI and 

the subcontractor were to be settled by arbitration. Absent any other procedure 

in the Prime Contract or other agreement between the parties, the arbitration was 

to be in accordance with the rules of the American Arbitration Association, and 

the arbitration was to be conducted in Kansas City, Missouri. 

Bracknell filed a lien under the Ontario Construction Lien Act. ASI 

applied for a stay of the lien actions so that the disputes could be determined by 

arbitration. 

At the Ontario High Court level, Feldman, J. framed the issue before the 

Court as follows: 

Can parties to a subcontract on an Ontario commercial project 

agree to arbitrate disputes where the International Commercial 

Arbitration Act ("ICCA ") applies, or does such an agreement 

amount to contracting out of the Construction Lien Act ("CLA"), 

making the agreement void under s.4 of the CLA? 

The lower Court held that s. 4 (similar in terms to s. 3 of the Alberta Act 

cited above and considered in Kvaemer, supra), had as its main purpose the 

protection of contractors, subcontractors and workmen with less bargaining power 

or sophistication from being forced to give up their lien rights under the CLA to 

obtain work. The Court found that this protection was broad in scope, and the 

effect of s. 4 was to relieve the subcontractor of its agreement to submit disputes 

to arbitration. 

The Ontario Court of Appeal disagreed, holding that there was no 

statutory impediment in the CLA which precluded the arbitration from 

proceeding. Importantly, the Court stressed that there were strong public policy 

reasons to sustain commercial arbitration clauses: 
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Legislation similar to the ICAA, adopting the Model Law [as 

adopted by the United Nations Commission on International Trade 

Law on June 2 1, 1 9851 was enacted by the other provinces, 

providing for a uniform and universally consistent method of 

recognizing and enforcing commercial arbitration agreements 

between contracting parties in Canada and other parties adhering to 

the Convention. The purpose of the United Nations Conventions 

and the legislation adopting them is to ensure that the method of 

resolving disputes, in the forum and according to the rules chosen by 

the parties, is respected. Canadian Courts have recognized that 

predictability in the enforcement of dispute resolution provisions is 

an indispensable precondition to any international business 

transaction and facilitates and encourages the pursuit of freer trade 

on an international scale. Kaverit Steel & Crane Ltd. v. Kone Corp. 

( 1 9 92), 87 D.L.R, (4th) 12 9 (Alta C.A.) at p. 13 9. 

It is apparent that the Court considered the policy reasons in favour of 

upholding arbitration clauses in the international context would also apply in the 

interprovincial context. Justice Austin stated at p. 144: 

As a matter of principle, it is difficult to see why, in the context of 

the CLA, any distinction should be drawn between domestic and 

international arbitration or, for that matter, between domestic and 

interprovincial arbitration. Having regard to international comity, 

and to the strong commitment made by the Legislature of this 

Province to the policy of international commercial arbitration 

through the adoption of the ICAA and the Model Law, it should, in 

my view, require very clear language to preclude it. 

In BWV Investments Ltd v. Saskferco Products Inc. ( 1 9 94), 17 C.L.R. (2d) 

165, the Saskatchewan Court of Appeal arrived at a similar conclusion in 

considering yet another case involving a dispute as to whether the underlying 

contract dispute would be governed by the provincial lien legislation or whether 

the arbitration procedure contained within the contract would be reconciled with 

the lien procedures. The Court conducted a rather extensive review of decisions 

in other jurisdictions that considered the interaction between international 

arbitration and the domestic law of the jurisdiction. In upholding the arbitration 
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agreement, Justice Gerwing stated at p. 182: 

In the domestic arbitration context, a decision of the British 

Columbia Supreme Court has recognized that arbitration is not 

inconsistent with the builders' lien legislation. Relying on Defazio. 

the court in Sandbar Construction [ ( 1 9 92), 66 B.C.L.R. (2d) 225, 50 

C.L.R. 74] stated that the quantum of monies owing under the 

contract could be determined by arbitration, and enforced by an 

action in contract, without abrogating the purposes of the builders' 

lien legislation. Rather, the arbitral award would "set the outside 

parameters of the sum that may be secured by a builder's lien" (at p. 

84). 

In my opinion these cases represent the correct view of builders' 

lien legislation. While it is true the BIA makes provision for 

determining the quantum owing by and to parties involved in a 

construction project, the purposes underlying the legislation do not 

suggest that this is an exclusive mechanism to determine quantum. 

In the face of a dispute regarding quantum, the issue is customarily 

determined by an ordinary action in contract. While an action such 

as the present one is typically called a "builders' lien action", there is 

nothing about the action that makes it unique to builder's lien 

matters aside from the nominal procedural rules that are set out in 

the legislation. However, these procedural entitlements are 

expressly restricted to actions taken under that legislation: see s. 86 

of the BIA. There is nothing in the BIA that expressly or impliedly 

abrogates the right to use the mechanisms available prior to the 

passing of the Act for the determination of quantum in contracts 

where liens have arisen. In light of the general law, their, a 

builders' lien action is not the only route to a determination of 

quantum in relation to contracts where liens have arisen. 

The Court overturned the lower Court and ordered that the matters in 

dispute between the parties to arbitration are stayed pending the outcome of the 

arbitration. 
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These recent cases evidence a clear judicial policy in favour of maintaining 
the parties' rights to have certain issues determined by arbitration while at the 
same time preserving the security of a mechanics lien. The Courts were 
nonetheless faced with interpreting legislation which lacked clear direction on the 
interaction between the lien procedures and the arbitration process. It should 
also be noted that these cases generally dealt with relatively straight forward lien 
situations, for example, involving one contractor's claim against a lien fund posted 
to secure that claim. Undoubtedly, in the absence of any legislative response, the 
potential exists for substantial litigation in such situations where there are 
multiple parties competing for a single fund, some of whose contracts contain 
arbitration clauses and some without. 

CONCERN #2 

It is undesirable that those who provide work and materials under 
construction contracts be uncertain as to the necessary procedures to protect their 
contractual rights, and in particular that they be confronted with the contradictory 
requirements of proceeding to arbitration and prosecuting lien actions. For 
example, in contracts which do not effectively state that the arbitration clause is to 
apply notwithstanding the lien action, the defendant in the lien action is risks a 
finding that if he appears to defend (e.g. by filing a defence), he may be taken to 
have waived arbitration. 

Related to this concern to avoid uncertainty in the law is the principle that 
parties should be held to agreements freely entered into in the commercial 
market place. The Courts have reserved the judicial discretion to relieve parties 
of onerous terms in unconscionable circumstances, however, otherwise there is no 
current judicial trend to permit parties to avoid their express contractual 
obligations. In the cases cited above, the lien claimants sought to circumvent the 
arbitration provisions. If the lien legislation had been clear as to the procedural 
implications of the arbitration provisions on the lien actions, the grounds upon 
which the claimants could attempt to avoid the arbitration process would have 
been substantially more limited. 
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CONCERN #3 

As matters presently stand, and as is re flected in the c ase law cited above, 

where lien actions are initiated to preserve technical lien rights, either the lien 

claimant or the owner are required to take steps to obtain a stay of the Court 

proceedings. 

Macklem and Bristow state as follows at p. 3-1 9: 

The proper procedure is for the defendant to bring a motion to stay 

the lien proceedings until arbitration has occurred: An Plasterim� v. 

Oliver and Excelsior Const. Co., [ 1 945] O.W.N. 4 1  (H.C). However, 

the Court in Great West Elec. Ltd. v. Housing Guild, [ 1 947] 2 

W.W.R. 1023 (B.C. Co. Ct.), refused an application by a defendant 

for a stay of the mechanics' lien proceedings, where his contract 

contained an arbitration clause, holding that such a clause did not 

amount to a waiver of the Plaintiffs right to enforce his mechanics' 

lien. In Pigott Const. Co. v. Fathers of Confederation Memorial 

Citizens Foundation ( 1 965), 5 1  D.L.R. (2d) 367 (P.E.I.S.C.), where 

the plaintiff applied for an order staying its own mechanics' lien 

action until the arbitrators had given their decision, it was held that 

the plaintiff had not waived its right to arbitration by commencing 

an action, and a stay of proceedings was granted. See also Lonmar 

Plumbing & Heating Ltd. v. Representative Holdings ( 1 986}, 1 

D.L.R. (3d) 59 1 (Sask.Q.B.); Parsons & Whitemore Pulp-mills � 

v. Foundation Co. (I 970), 73 W.W.R. 300 (Sask.CA.); Fathers of 

Confederation Bldgs. Trust v. Pigott Const. Co. ( 1 974}, 44 D.L.R. 

(3d) 265 (P.E.I.S.C). 

and further at p. 7- 16.3 

While the general rule is that the enforcement of the mechanics' 

lien must await the outcome of arbitration if the contract contains 

an arbitration clause, it was held in Great West Elec. Ltd. v. 

Housing Guild Ltd., [ 1 947 1 2 W.W.R. 1023 (B. C Co. Ct.). that the 

claimant might enforce his lien despite the arbitration clause. 

Similarly, in Art Plastering Co. v. Oliver, [ 1 945] 0. W. N. 4 1  (H. C), 
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the Court took the position that, if an action were commenced, the 

defendant might either waive the right to arbitration by entering a 

defence in the action or, alternatively, move for a stay of proceeding 

pending arbitration or for an outright dismissal of the action. If the 

defendant does neither, but appears at the trial, it would seem that 

he will be taken to have waived this provision in the contract. See 

Can. Sand etc. Co. v. Poole ( 1 907), 10 0. W.R. 104 1; Pigott Const. 

Co. v. Fathers of Confederation Memorial Citizens Foundation (No. 

2t (l 965), 51 D.LR. (2d) 367 (P.E.I.S.C.); Grannan Plumbing & 

Heating Ltd v. Rimpson Const. Ltd. ( 1 97 9), 24 N.B.R. (2d) 238 

(C.A). 

The issue as to the effect of the arbitration clause can in itself involve 

expensive litigation, where one party wishes to circumvent the agreement to 

arbitrate by resort to the Court proceedings. An apt illustration is provided by 

the Automatic Systems !ne case cited above. ASI not only had to proceed through 

an application and an appeal with respect to the arbitration issue with its 

subcontractor Bracknell, it also was required to bring two applications and an 

appeal to establish its right to arbitrate disputes with a second subcontractor, E S. 

Fox Limited. (see Automatic Systems !ne v. E.S. Fox Ltd. ( 1 9 94) 12 B.LR. (2d) 

125 (Ont. Ct. Justice); ( 1 9 94) 12 B.LR.(2d) 148 (Ont. C.A); and [ 1 9 95] O.J. 

No. 46 1 (0nt. Ct. Justice). 

It is recognized that in the normal course, a Court will grant a stay of 

proceedings under the relevant Arbitration Act. However, the requirement to take 

steps to obtain a stay when the issue between the parties is in arbitration seems to 

add unnecessary cost. Further, one of the benefits of the ADR process is that it 

tends to unburden the Courts. To require unnecessary applications for a remedy 

that in practice is automatic wastes the Court's valuable time. 

CONCLUSION 

These considerations appear to justify further study regarding possible 

legislative amendment which would obviate the potential for the lien process to 

complicate the parties' desire to proceed by arbitration, while at the same time 

preserving the security offered by the statutory lien. Mechanics' lien legislation is 

technical by nature, and there are various differences between the Canadian 

144 



APPENDIXC 

provinces as to the technical requirements. More detailed study would be 
required to determine whether a common approach to this issue is possible, and 
whether there are inherent complications arising out of the class action nature of 
lien claims which could complicate the use of legislative amendment to facilitate 
the ADR process in this context. 

It is submitted that there are compelling reasons to explore a uniform 
approach to this issue across Canada: 

(a) as noted at the outset, the standard Canadian construction 
contract now places increased emphasis on the arbitration of 
disputes. It is desirable that those engaged in the 
construction industry, whether contractors, developers, or 
consultants, be able to move easily from one jurisdiction to 
another, i.e. without being exposed to divergent provincial 
legislative or judicial approaches. 

(b) there are similar- although not identical -builders' lien Acts 
and arbitration Acts in every province and the issues discussed 
above exist in every province. Again, a uniform response 
would be useful. 

(c) the ULC already adopted a Uniform Arbitration Act several 
years ago. As indicated above, continued uncertainty 
regarding the interaction of the lien legislation can only 
impede the implementation of the policies supporting the use 
of arbitration already adopted by the ULC. 

The Construction Section recommends that the Uniform Law Conference 
adopt this issue as a subject for its next working year and that a Working Group 
of the ULC be struck to recommend legislative options and to draft legislative 
solutions. 

145 



ANNEXE C 

[Voir la page 60] 

L'HYPOTHEQUE LEGALE DU DROIT DE LA CONSTRUCTION ET LES 
PROCEDURES D'ARBITRAGE PREVUS AU CONTRAT CCDC 2 - 1994 

Document de travail pr�liminaire en vue d'une reforme l�gislative �ventuelle 

Association du Barreau Canadien 

(Section du droit de la construction) 

INTRODUCTION: 

Certaines modifications apportees recernment au contrat CCDC 2 - 1 9 94 

visent particulierement a promouvoir l'arbitrage des differends relatifs aux 

contrats de construction. L'arbitrage offre la possibilite d'eviter les delais et les 

coftts qui sont associes aux litiges qui relevent du droit de la construction. Le 
present document examine s'il y a lieu de modifier les dispositions legislatives en 

matiere d'hypotheque legale afin de faciliter le recours a l'arbitrage selon le 

mechanisme preconise par le CCDC 2 - 1 9 94 ou les autres contrats de 

construction types. 

Au cours des dernieres annees, de nombreux auteurs ont soulignes les 

avantages que peut offrir l'arbitrage, notarnment: 

1. la possibilite d'accelerer la resolution du litige; 

2. la possibilite de reduire les frais; 

3. la souplesse relativement a la procedure et la preuve; 

4. la confidentialite; 

5. la preservation des relations cornmerciales; 

6. !'expertise des arbitres saisis du dossier. 

Dans un discours prononce le 6 novembre 1 9 92, Me Gordon Henderson notait ce qui 

suit: 

11 existe un interet croissant pour l'arbitrage comme mode de 

reglement des differends. Cet interet grandit chez les 

hornmes d'affaires, qui se preoccupent de plus en plus des 

146 



ANNEXEC 

delais et des cm1ts dans le systeme judiciaire [ ... ]. Les 
avantages de l'arbitrage sont bien connus. C'est un outil qui 
permet de regler les differends plus rapidement, et a un 
minimum de frais. n est mene dans un esprit de confiance 
plutl>t que de confrontation, et il est suffisarnment souple 
pour etre adapte aux exigences particulieres de l'objet du 
differend.[ traduction] 

La condition generale 8 du contrat CCDC 2 - 1994 permet d'exploiter les avantages 
qu'offre l'arbitrage dans l'industrie de la construction. Cependant, la relation entre 
l'arbitrage et le regime legislatif souleve un certain nombre de problemes, dont les 
principaux sont les suivants. 

PRIORITE ENTRE LES REGIMES: 

A l'heure actuene, le regime legislatif s'applique meme si le contrat prevoit que toute 
dispute doit etre soumise a l'arbitrage (voir, par exemple, Macklem et Bristow, 
Construction Builders' and Mechanics' Liens in Canada (6th Ed.) (Carswel/, Toronto: 

1990), p. 6-74. Il en est ainsi en Nouvelle-Ecosse oil !'article 26 de la Mechanics' Lien Act 
R.S.N.S. 1989, c.277, prevoit que tout privilege enregistre s'eteint quatre-vingt-dix jours 
suivant la realisation des travaux ou des services ou la fourniture ou la mise en place des 
materiaux, a moins qu'une action ne soit introduite pour faire valoir la reclamation et 
qu'un certificat d'instance ne soit enregistre. Des dispositions analogues existent dans les 
diverses lois canadiennes sur !'hypotheque legale: vide Builders Lien Act R.S.B.C. 1979, 
c.40, articles 25 et 26; Builders' Lien Act R.S.A. 1980, c. B-12, article 32; Loi sur le 

privilege dans l'industrie de la construction, R.S.O. 1990, c. C.30, par. 36(3)). 
La CG 8.3 de la formule du CCDC reconnait egalement le droit du creancier de 

proceder par voie d'hypotbeque legale: 

CG 8.3 Conservation des droits 
8.3.1 Aucune action de l'une quelconque des parties ne peut etre 
consideree comme une renonciation a un droit ou a un recours, ou a 

son abandon, si la partie a donne les avis mentionnes a la partie 8 des 
conditions generales, REGLEMENT DES DIFFERENDS, et s'est conformee 
aux directives emises en vertu du paragraphe 8.1.3. 

8.3.2 Rien dans la partie 8 des conditions generales, REGLEMENT 
DES DIFFERENDS, ne peut etre interprete de fa�on a empecher une des 

147 



CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

parties de revendiquer son droit a un privilege que lui reconnait la loi 
pertinente en vigueur a I' emplacement de l'ouvrage; le fait d'intenter 
une action pour revendiquer ce droit ne peut etre interprete comme 
une renonciation a un droit que la partie peut avoir en vertu du 
paragraphe 8.2.6 de recourir a l'arbitrage pour etablir le bien-fonde de 
la reclamation sur laquelle ce privilege se base." 

En pratique, I' entrepreneur prudent enregistre une hypotheque legale meme si son 
contrat contient une clause d'arbitrage. Dans de telles situations, lequel des deux recours 
aura preseance? Les lois qui etablissent les privileges ou hypotbeques legales ne traitent 
pas adequatement du probleme mais certaines decisions ont aborde la question.Dans 
l'affaire Kvaemer Enviropower Inc. v. Tanar Industries Ltd. (1994), 17 C.L.R. 70, la Cour 
du Banc de la Reine de I' Alberta s'est pencbee sur la question de savoir si une action 
hypotbecaires selon la Builders' Lien Act de I' Alberta devait etre suspendue pendant un 
arbitrage aux termes de I' International Commercial Arbitration Act, S.A. 1986, c. 1-6.6 
(" ICAA " ). L'affaire portait sur un projet de construction situe a Whitecourt, en Alberta. 
Le sous-contrat entre !'entrepreneur general, Kvaemer Enviropower Inc. (" Kvaemer " ), 
dont le principal etablissement etait aux Etats-Unis, et Tanar Industries Ltd. (" Tanar " )  
prevoyait que " [traduction] toute controverse entre [Kvaemer] et [Tanar] devait etre 
tranchee par arbitrage conformement aux regles d'arbitrage dans l'industrie de la 
construction de !'American Arbitration Association[ ... ] " .  

Tanar avait fait defaut de payer certains de ses sous-traitants et de ses fournisseurs. 
Ces sous-traitants et fournisseurs ont ete payes par la caution de Tanar, a laquelle ils ont 
cede leurs droits hypothecaires. Par la suite, Tanar et la caution ont intente des actions 
selon la Builders' Lien Act. Kvaemer a demande la suspension de ces actions. 

Tanar a soutenu que la clause d'arbitrage rendait inapplicable de nombreuses 
dispositions de la Builders' Lien Act et pour cette raision, devait etre consideree nulle en 
vertu. Tanar s'appuyait egalement sur I' article 3 de la Builders' Lien Act qui precise que: 

3. Est contre l'interet public et nul l'accord conclu par toute 
personne aux termes duquel elle se soustrait a !'application 
de la presente loi ou renonce aux recours qui y sont prevus. 
[traduction] 

[Des dispositions semblables existent dans les lois des autres provinces: voir, par 
exemple, !'article 4 de la Loi sur le privilege dans l'industrie de la construction, 1983, S.O. 
1983, c.6; I' article 9 de la Builders' Lien Act, R.S.B.C. 1979, c.40 ; I' article 3 de la Mechanics' 
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Lien Act R.S.N.B. 1990, c.M-3; et !'article 4 de la Mechanics' Lien Act R.S.N.S. 1989, c.277.] 

Le juge Dea rejeta !'argument de Tanar (page 79): 

L'arbitrage de la partie du prix des travaux ou des materiaux 
fournis a l'egard d'une amelioration qui reste due a un 
creancier privilegie n'est pas contraire a la lettre ou a !'esprit de 
la [loi]. Le recours a l'arbitrage des differends est dans l'inter�t 
public comme le demontre la Convention internationale et 
1' Arbitration Act de 1' Alberta. De nombreux contrats de 
construction, sinon la plupart, prevoient l'arbitrage des 
differends nonobstant le fait que la BLA s'applique aux travaux 
et aux materiaux fournis aux termes des contrats de 
construction.[ traduction] 

Des questions semblables ont ete examinees par la Cour d' Appel de I' Ontario dans 
l'affaire Automatic Systems Inc. v. Bracknel/ Corp. {1994), 12 B.LR. {2d) 132. Automatic 
Systems Inc. ("ASI") avait engage Bracknell comme sous-traitant pour fabriquer et installer 
un systeme de transportage destine a l'usine d'assemblage de Chrysler Canada a Bramalea. 
Le contrat en sous-traitance normalise d'ASI prevoyait que les ''reclamations non reglees" 
entre ASI et le sous-traitant devaient �tre trancbees par arbitrage. En !'absence de toute 
autre procedure prevue dans le contrat principal ou d'autre accord entre les parties, 
l'arbitrage devait etre en conformite avec les regles de !'American Arbitration Association 
et avoir lieu a Kansas City, au Missouri. 

Bracknell a enregistre une hypotheque le gale aux termes de la Loi sur le privilege dans 
l'industrie de la construction de !'Ontario. ASI a demande la suspension de !'instance afin de 
permettre que le differend soit tranche par arbitrage. 

La juge Feldman de la Cour generale de !'Ontario a formule la question en litige dans 
les termes suivants: 

Est-ce que les parties a un contrat en sous-traitance visant un 
projet commercial en Ontario peuvent convenir de soumettre 
des differends a l'arbitrage lorsque !'International Commercial 
Arbitration Act (" ICCA ") s'applique, ou est-ce qu'une telle 
convention equivaut a contracter en derogation a la Loi sur le 
privilege dans l'industrie de la construction ("LPIC"), ce qui 
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rend !'accord nul aux termes de !'article 4 de la LPIC? 
[traduction] 

Le tribunal etait d'avis que l'objectif principal de !'article 4 de la LPIC (dont le libelle 
est semblable a celui de I' article 3 de la loi de !'Alberta mentionne dans l'affaire Kvaemer, 
ci-dessus) etait de proteger les entrepreneurs, les sous-traitants et les ouvriers qui ont moins 
de pouvoir de negociation ou d' experience contre la renonciation forcee a leurs droits en 
vertu de la LPIC. Le tribunal a juge que cette protection avait pour effet de liberer le sous
traitant de son engagement contractuel de soumettre tout differend a l'arbitrage.La Cour 
d'appel de !'Ontario a renverse cette decision, sou tenant que la LPIC ne faisait pas obstacle 
a l'arbitrage: 

Les autre provinces ont edicte une legislation analogue a 

l'ICAA, adoptant la loi type [ comme elle a ete adoptee par la 
Commission des Nations Unies pour le Droit Commercial 
International le 21 juin 1985] et prevoyant une methode 
uniforme et universellement compatible de reconnaissance et 
d'execution des accords d'arbitrage commercial conclus entre 
les parties contractantes canadiennes et d'autres parties 
adberant a la Convention. L'objet des conventions des Nations 
Unies et de la legislation qui les adopte est de garantir le 
respect des methodes de reglement des differends, devant le 
tribunal et selon les regles choisis par les parties. Les tribunaux 
canadiens ont reconnu que la previsibilite dans !'application des 
clauses de reglement des differends est une condition prealable 
indispensable a toute operation commerciale internationale et 
qu'elle facilite et encourage le libre-echange a l'echelle 
internationale. Kaverit Steel & Crane Ltd. v. Kone Corp. 
{1992), 87 D.L.R. (4th) 129 (Alta C.A.) a la page 139. 
[traduction] 

Le juge Austin a egalement declare ce qui suit a la page 144 : 

En principe, il est difficile de dire pourquoi, dans le contexte de 
la LPIC, une distinction quelconque devrait etre etablie entre 
l'arbitrage interne et l'arbitrage international ou, d'ailleurs. 
entre l'arbitra�e interne et l'arbitrage interprovincial. Pour ce 
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qui est de la courtoisie internationale et de 1' engagement ferme 
pris par la legislature de cette province envers la politique 
d'arbitrage commercial international au moyen de !'adoption de 
l'ICAA et de la loi type, il faudrait, selon moi, pour l'interdire 
utiliser un langage tres clair. [nos soulignes][traduction] 

Dans l'affaire BWV Investments Ltd. v. Sask.Ferr:o Products Inc. (1994), 17 C.L.R. (2d) 
165, la Cour d'appel de la Saskatchewan a egalement confirme la validite de la clause 
d'arbitrage contractuelle. Selon la juge Gerwing, (p.182): 

Dans le contexte de l'arbitrage interne, une decision de la Cour 
supreme de la Colombie-Britannique a reconnu que l'arbitrage 
n'etait pas compatible avec la legislation sur le privilege des 
constructeurs. En se basant sur l'affaire Defazio, le tribunal, 
dans l'affaire Sandbar Construction [(1992), 66 B.C.L.R. (2d) 
225, 50 C.L.R. 74], a declare que la somme d'argent due aux 
termes du contrat pouvait etre determinee par arbitrage, et 
recherchee au moyen d'une action contractuelle, sans annuler 
les objectifs de la legislation sur le privilege des constructeurs. 
La decision arbitrale etablissait plut6t "les parametres exterieurs 
a l'egard de la somme qui peut etre garantie au moyen d'un 
privilege du constructeur" (page 84).A mon avis, ces cas 
expriment !'interpretation exacte de la legislation sur le 
privilege des constructeurs. Meme s'il est vrai que la BLA 
prevoit des dispositions afin de determiner le montant du entre 
les parties a un projet de construction, les objectifs sous-jacents 
de la legislation ne semblent pas indiquer que ces dispositions 
sont l'unique moyen de determiner ce montant. Face a un 
differend relatif au montant du, la question est generalement 
trancbee au moyen d'une action contractuelle ordinaire. Alors 
qu'une action du genre de la prt!sente est generalement appelee 
"action relative a un privilege des constructeurs", rien dans cette 
action ne la rattache de fac;on exclusive au privilege du 
constructeur si ce n'est les regles de procedure prevues 
expressement pour les constructeurs dans la legislation. 
Cependant, ces droits proceduraux sont expressement limites 
aux actions intentees aux terme de cette legislation : voir 
!'article 86 de la BLA. Rien dans la BLA n'abroge 

151 



CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

explicitement ou implicitement le droit de recourir aux moyens 
utilisables avant !'adoption de la Loi pour determiner le 
montant du relativement a des contrats de construction faisant 
l'objet de privileges. En droit commun, done, une action relative 
a un privilege des constructeurs n' est pas !'unique moyen de 

determiner un montant du relativement a des contrats faisant 
l'objet de privileges. [traduction] 

La Cour d'appel a done renverse la decision du tribunal inferieur et a ordonne la 
suspension des procedures hypothecaires pendant l'arbitrage. 

La jurisprudence semble done favoriser la preseance du regime contractuel mais il n'en 
demeure pas moins que les tribunaux ont du interpreter une legislation insuffisamment 
precise. 

SUSPENSION FORCEE DE L'INSTANCE: 

Dans l'etat actuel des choses, lorsqu'une action hypothecaire est intentee par le 
creancier, le debiteur hypothecaire ou le proprietaire qui desire proceder par voie 
d'arbitrage doit entreprendre des procedures afin d'obtenir la suspension de !'instance 
judiciaire. 

Macklem et Bristow declarent ce qui suit a la page 3-19 : 

La marche a suivre pour le defendeur consiste a presenter une 
motion en vue de suspendre }'action relative a un privilege 
jusqu'a ce que la decision arbitrale soit rendue : Art Plasterine 
v. Oliver and Excelsior Const. Co., [1945] O.W.N. 41 (H.C.) 
Cependant, le tribunal, dans I'affaire Great West Elec. Ltd. v. 
Housine Guild, [1947] 2 W.W.R. 1023 (B.C.Co.Ct.), a rejete une 
demande presentee par un defendeur en vue d'obtenir une 
suspension des actions relatives a un privilege alors que le 
contrat de ce dernier contenait une clause d'arbitrage, 
soutenant qu'une clause de ce genre n'equivalait pas a une 
renonciation de la part du demandeur a ses droits de realiser 
son privilege des constructeurs. Dans l'affaire Pieott Const. Co. 
v. Fathers of Confederation Memorial Citizens Foundation 
(1965), 51 D.L.R. (2d) 367 (P.E.I.S.C.), oil le demandeur a 
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demande une ordonnance de suspension de sa propre action 
relative a un privilege des constructeurs jusqu'a ce que les 
arbitres aenit rendu leur decision, il a ete soutenu que le 
demandeur n'avait pas renonce a son droit a l'arbitrage en 
introduisant une action, et la suspension de la poursuite a ete 
accordee. Voir egalement Lonmar Plumbing & Heating Ltd. v. 
Representative Holdings (1986), 1 D.L.R. (3d) 591 (Sask.Q.B.); 
Pearson & Whittemore Pulp-mills Inc. v. Foundation Co. 

(1970), 73 W.W.R. 300 (Sask. C.A); Fathers of Confederation 
Bldgs. Trust v. Pigott Const. Co. (1974), 44 D.L.R. (3d) 265 

(P.E.I.S.C.) [traduction] 

Les auteurs ajoutent a la page 7-16.3: 

Meme si en regie generale la realisation du privilege des 
constructeurs doit attendre la decision arbitrale lorsque le 
contrat contient une clause d'arbitrage, il a ete soutenu dans 
l'affaire Great West Elec. Ltd. v. Housing Guild Ltd., [1947] 2 
W.W.R. 1023 (B.C.Co.Ct.), que le demandeur pouvait realiser 
son privilege malgre la clause d'arbitrage. De meme, dans 
l'affaire Art Plastering Co. v. Oliver, [1945] O.W.N. 41 (H.C.), 
le tribunal etait d'avis que, si une action etait introduite, le 
defendeur pouvait soit renoncer au droit a l'arbitrage en 
presentant une defense a l'egard de I' action, soit demander une 
suspension de la poursuite en attendant l'arbitrage ou un rejet 
immediat de !'action. Si le defendeur ne faisait ni l'une ni 
l'autre de ces demandes mais se presentait au proces, il 
semblerait qu'il serait presume avoir renonce a cette clause du 
contrat. Voir Can. Sand etc. Co. v. Poole (1907), 10 O.W.R. 
1041; Pigott Const. Co. v. Fathers of Confederation Memorial 
Citizens Foundation (No. 2) (1965), 51  D.L.R. (2d) 367 
(P.E.I.S.C.); Grannan Plumbing & Heating Ltd. v. Rimpson 
Const. Ltd. (1979), 24 N.B.R. (2d) 238 (C.A) [traduction] 

Done, la question de la validite de la clause d'arbitrage peut elle aussi entrainer un litige 
cofiteux. L'affaire Automatic Systems !ne mentionnee ci-dessus l'illustre bien. ASI a non 
seulement dfi faire une demande et un appel a l'egard de la question d'arbitrage entre elle 
et son sous-traitant Bracknell, mais elle a egalement dfi faire deux demandes et un appel 

153 



CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

pour etablir son droit de faire trancher par arbitrage ses differends avec un deuxieme sous
traitant, E.S. Fox Limited. (voir Automatic Systems Inc. v. E.S. Fox Ltd. {1994), 12 B.LR. 

(2d) 125 (Ont. Ct. Justice); (1994) 12 B.LR. (2d) 148 (Ont. C.A); et [1995] OJ. No. 461 

(Ont. a. Justice). 

11 est entendu que dans le cours normal des choses un tribunal accordera la 
suspension de I' action aux termes de la loi sur l'arbitrage pertinente. Cependant, I' obligation 

de prendre des mesures afm d'obtenir une suspension pendant l'arbitrage du differend entre 
les parties augmente les frais inutilement et ajout au fardeau deja lourd des tribunaux. 

RENONCIATION IMPLICITE: 
Notons egalement les cas oil le contrat ne prevoit pas que la clause d'arbitrage 

s'applique malgre une action hypothecaire. Dans de telles situations, le defendeur risque, 
s'il comparait a !'action, d'etre presume avoir renonce a l'arbitrage. S'il ne se defend pas, 
il risque un jugement par defaut. 

CONCLUSION 
Nous soumettons qu'une etude plus poussee de la possibilite d'une modification 

legislative dont le but serait de combler cette lacune s'impose. Une telle etude permettrait 

egalement d'etablir si une approche pan-canadienne etait possible, ce qui serait 
manifestement souhaitable. 

La Section du droit de la construction recommande done que la Conference pour 
!'harmonisation des lois du Canada adopte cette question comme sujet de travail pour la 

prochaine annee et qu'un groupe de travail rec;oive le mandat de recommander des solutions 
Iegislatives. 
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[ See page 43 / Voir la page 55 ] 

Court Jurisdiction and Proceedings Transfer Act 
Loi sur la comp�tence des tribunaux et le transfert des actions 

Existin& Section 5 

English: 

Proceedings in rem 

5. A court has territorial competence in a proceeding that is brought against a vessel 

if the vessel is in [enacting province or territory]. 

fran�ais: 

Instance en matil!re r�elle 

5. Le tribunal a la competence territoriale a l'egard d'une instance qui est introduite 
contre un navire si celui-ci se trouve dans [province ou territoire qui adopte la 

Loi]. 

New Section 5 

English: 

5. A court has territorial competence in a proceeding that is brought against a vessel 
if the vessel is served or arrested in [enacting province or territory]. 

fran�ais: 

5. Le tribunal a la competence territoriale a l'egard dune instance qui est introduite 
contre un navire si la procedure est signifiee au navire dans [province ou 
territoire qui adopte la Loi] ou si le navire est saisi dans [province ou territoire 

qui adopte la Loi]. 
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[ See page 48 ] 

Uniform International Factoring (Unidroit Convention) Act 

Interpretation 
1 In this Act, "convention" means the Convention on International 

Factoring set out in the Schedule. 

Request to declare 
2 The Minister of (ministry/department) shall request the Government of 
Canada to declare that the convention extends to (enacting jurisdiction). 

Convention in force 
3 The convention comes into force in (enacting jurisdiction) on the first 
day of the seventh month after the date the Government of Canada declares, 
in accordance with the convention, that the convention extends to (enacting 

jurisdiction). 

Publication of date 

4 The Minister of (ministry/department) shall publish in the (name of 

publication) the date the convention comes into force in (enacting jurisdiction). 

Regulations 
5 The Lieutenant Governor in Council may make any regulations that are 
necessary to carry out the intent of this Act. 

Application 
6 The convention applies to all contracts within the scope of the 
convention unless the parties to a contract agree otherwise in accordance with 
the convention by express provision in the contract. 

This Act prevails 
7 Where there is a conflict between this Act and any other enactment, 
this Act prevails. 
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Coming into force 
8 This Act comes into force on assent. 

For Jurisdictions that need a declaration under Article 18, the following provision 
should be added: 

An assignment under Article 6(1) of the convention is not effective against the 
debtor where the debtor has its place of business in (enacting jurisdiction) 

when the contract for the sale of goods is concluded. 

SCHEDULE 

Unidroit Convention on International Factoring 

157 



ANNEXE E 

[Voir la page 52] 

Loi uniforme sur l'affacturage international (Convention d'Unidroit) 

Interpretation 
1 Au sens de la presente loi, on entend par "Convention" la Convention 
sur l'affacturage international reproduite en annexe. 

Declaration 
2 Le ministre de (ministere) demande au gouvemement du Canada de 
declarer que la Convention s'applique a (l'autorite adoptante). 

Entree en vigueur de la Convention 

3 La Convention entre en vigueur sur le territoire de (l'autorite adoptante) 
le premier jour du septieme mois suivant la date a laquelle le gouvemement 
du Canada declare, conformement a la Convention, que la Convention 
s'applique a (l'autorite adoptante). 

Publication 
4 Le ministre de (ministere) fait publier a la (nom de la publication) la 
date d'entree en vigueur de la Convention sur le territoire de (l'autorite 

adoptante). 

Reglements 
5 Le lieutenant gouvemeur en conseil peut prendre les reglements necessaires 
a !'execution de la prt!sente loi. 

Application 
6 La convention s'applique a un contrat entre des parties a moins que les 
parties prevoient expressement et conformement a la convention que la convention 
ne s'applique pas. 

Con flit 
7 En cas de conflit entre la pn!sente loi et tout autre texte de loi, la presente 
loi l'emporte. 
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Entree en vigueur 

8 La presente loi entre en vigueur le jour de sa sanction. 

Si une declaration en venu de /'article 18 est necessaire, on devrait ajouter la 
suivante: 

Une cession selon le paragraphe 1 de !'article 6 n'a pas d'effet si le debiteur a son 

etablissement en (au) (l'autorite adoptante) lors de la conclusion du contrat de 

vente de marchandises. 

ANNEXE 

Convention d'UNIDROIT sur l'affacturage international 
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[ See page 48 ] 

Uniform International Financial Leasing (Unidroit Convention) Act 

Interpretation 
1 In this Act, "convention" means the Convention on International 
Financial Leasing set out in the Schedule. 

Request to declare 
2 The Minister of (ministry/department) shall request the Government of 
Canada to declare that the convention extends to (enacting jurisdiction). 

Convention in force 
3 The convention comes into force in (enacting jurisdiction) on the first 
day of the seventh month after the date the Government of Canada declares, 

in accordance with the convention, that the convention extends to (enacting 
jurisdiction). 

Publication of date 
4 The Minister of (ministry/department) shall publish in the (name of 
publication) the date the convention comes into force in (enacting jurisdiction). 

Regulations 
5 The Lieutenant Governor in Council may make any regulations that are 
necessary to carry out the intent of this Act. 

Application of convention 
6(1) The convention applies to all financial leasing transactions within the 
scope of the convention unless each of the parties to the supply agreement and 
each of the parties to the leasing agreement agree to exclude it. 
(2) Notwithstanding a failure to exclude the convention pursuant to 
subsection (1), the parties may derogate from or vary the effect of any of its 
provisions except as stated in Articles 8(3) and 13(3)(b) and (4). 
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This Act prevails 

7 Where there is a conflict between this Act and any other enactment, 
this Act prevails. 

Coming into force 
8 This Act comes into force on assent. 

For jurisdictions that need a declaration under Article 20, the following provision 
should be added: 

The law of (enacting jurisdiction) is substituted for Article 8(3) of the 
convention. 

Note: The convention restricts the ability of member states to make this provision. 

For jurisdictions that have a Personal Property Security Act the convention should be 
rev,iewed carefully since implementing the convention may result in some leasing 
transactions being subject in part to the Personal Property Security Act and in part to 
the implementing legislation. 

SCHEDULE 

Unidroit Convention on International Financial Leasing 
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[ Voir la page 52 ] 

Loi unifonne sur le credit-bail international (Convention d'Unidroit) 

Interpretation 
1 Au sens de la presente loi, on entend par "Convention" la Convention 
sur le credit-bail international reproduite en annexe. 

Declaration 
2 Le ministre de (ministere) demande au gouvemement du Canada de 

declarer que la Convention s'applique a (l'autorite adoptante). 

Entree en vigueur de la Convention 
3 La Convention entre en vigueur sur le territoire de (l'autorite adoptante) 
le premier jour du septieme mois suivant la date a laquelle le gouvemement 

du Canada declare, conformement a la Convention, que la Convention 
s'applique a (l'autorite adoptante). 

Publication 
4 Le ministre de (ministere) fait publier a la (nom de la publication) la 
date d'entree en vigueur de la Convention sur le territoire de (l'autorite 

adopt ante). 

Reglements 
5 Le lieutenant gouverneur en conseil peut prendre les reglements 
necessaires a !'execution de la presente loi. 

Application 
6(1) La Convention s'applique a toute operation de credit-bail visee dans la 

Convention a moins que chacune des parties au contrat de fourniture et 

chacune des parties au contrat de credit-bail ne consente a son exclusion. 
(2) Meme si la Convention n'a pas ete ecartee en application du 
paragraphe (1), les parties peuvent neanmoins deroger a l'une quelconque de 
ses dispositions ou en modifier les effets a !'exception de ce qui est prevu au 
paragraphe 3 de I' article 8, a l'alinea h du paragraphe 3 et au paragraphe 4 de 

!'article 13 de la Convention. 
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Conflit 

7 En cas de conflit entre la presente loi et tout autre texte de loi, la 

presente loi l'emporte. 

Entree en vigueur 

8 La presente loi entre en vigueur le jour de sa sanction. 

Si une declaration en vertu de / 'article 20 est necessaire, on devrait ajouter la 

suivante: 

La loi de (l 'autorite adoptante) remplace le paragraphe 3 de !'article 8 de la 

convention. 

Il faut noter que la possibilite d 'ajouter cette disposition est restreinte par la 

convention. 

Si l'autorite adoptante a une loi sur les suretes mobilieres, elle devrait porter 

grande attention aux dispositions de la convention. Une fois la convention en 

vigueur, quelques contrats de credit-bail pourraient etre partiellement sous le regime 

de la loi sur les suretes mobilieres et partiellement sous le regime de la loi de mise en 

vigueur. 

ANNEXE 

Convention d'UNIDROIT sur le credit-bail international 
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[ See page 67 ] 

FINANCIAL EXPWITATION OF CRIME 

I. INTRQDUCTION 

The purpose of this paper is to generate interest in legislation relating to the 
financial exploitation of crime by persons responsible for it. 

After reviewing Uniform Law Conference activities to date in this area and 
describing recent developments in the law, the paper discusses the constitutional 
implications of regulating the financial exploitation of crime. In this regard, it 
suggests that to survive a challenge under the Canadian Charter of Rights and 
Freedoms (hereinafter the "Charter''), any law in this area should affect only 
publications intended to result in a direct commercial exploitation of crime. It 
further suggests that regulation of the financial exploitation of crime is most 
accurately characterized as an interference with contractual rights and therefore 
should appropriately be the subject of provincial legislation. The paper also raises 
some issues for discussion at the 1995 Uniform Law Conference. 

It is recommended that this topic be placed on the agenda of the Uniform 
Law Conference of Canada, and that a joint committee be formed with a view to 
reporting with recommendations for a uniform statute. 

11. BACKGROUND: UNIFORM LAW CONFERENCE ACTMTIES TO DATE 

In 1983, the Criminal Law Section of the Uniform Law Conference adopted a 
resolution presented by New Brunswick which advocated the creation of a 
committee to study the phenomenon of the publication of literary accounts of 
crime to the financial advantage of the criminal or his or her assigns. The actual 
resolution was that: 

The Criminal Law Section of the Uniform Law Conference of Canada 
undertake a study to develop a policy for a legislative response to the 
phenomenon of the publication of literary accounts of crime to the financial 
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advantage of the criminal or his assigns, in order to ensure the payment of 

damages from such profits to the victim of the crime or his or her survivors 

and to compensate taxpayers for the expense of policing, prosecuting and 

incarcerating the criminal with respect to his crime. 

A committee was established to undertake the study, consisting of 

representatives from Canada, Ontario, New Brunswick, British Columbia and 

Saskatchewan. 

The report of this committee was tabled at the meeting of the Criminal Law 

Section during the 1984 annual meeting of the Uniform Law Conference. The 

report outlined the legislative experience in the United States on this issue. 

The committee addressed the question of whether a new provision could be 

inserted into the Criminal Code. The difficulty identified with respect to using the 

federal legislation to address this issue was that it may not survive a challenge 

under the Charter. There was concern about a violation of clause 2(b) of the 

Charter, which guarantees freedom of speech. 

The recommendation of the committee was that a uniform statute be prepared by 

the Uniform Law Section providing for a provincial legislative response to the 

problem. The committee identified a number of elements which the legislation 

should contain, including the establishment of a trust fund, specific provisions 

concerning distribution of the fund, procedural requirements and suggested 

definitions. 

At the 1984 Conference, a unanimous resolution was passed by the Criminal 

Law Section, following discussion of the committee report, as follows: 

It is resolved that the report of the Committee on the Financial Exploitation 

of Crime be referred to the Uniform Law Section with a view to establishing a 

joint committee to review the matter. 

It appears that matters were simply left at that point. No joint committee was 

established, and no follow up was requested by the Criminal Law Section. 

At the 1994 Uniform Law Conference, Saskatchewan presented a resolution 

on this issue to determine whether there continued to be interest in pursuing the 
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matter. The recommendation presented was as follows: 

That the Criminal Law Section confirm its 1984 resolution to refer this issue to 

the Uniform Law Section with a view to establishing a joint committee to 

review the matter and that the chair of the Criminal Law Section pursue this 

issue with the chair of the Uniform Law Section immediately following this 

conference. 

The passage of this resolu tion indicates that there is interest in addressing this 

issue before there is a serious case with no legislative response. 

One of the conclusions of this paper is that the regulation of the financial 

exploitation of crime is a matter of provincial jurisdiction. It is suggested that this 

is also a proper topic for uniformity. Unless uniform legislation containing 

reciprocal enforcement provisions is enacted by each province, evasion of the law 

will be a relatively simple matter. 

I ll. RECENT DEVEWPMENTS IN THE LAW 

Since the 1984 committee report was prepared, the so-called "Son of Sam law" 

was ruled unconstitutional and struck down in the United States. This is discussed 

in detail in Part I V, below. 

In Canada, there have been a number of recent developments in this area. 

A. Criminal Code Provisions Respecting Proceeds of Crime 

Proceeds of crime provisions have been included in the Criminal Code. 

However, these provisions deal with the seizure, restraint and forfeiture of 

proceeds of certain crimes, ie., property that was obtained directly or indirectly 

from the commission of certain criminal acts. They do not apply to profits 

received for the recounting of one's criminal activities. 

B. Ontario Victims' Right to Proceeds of Crime Act. 1994 

In Ontario, the Victims' Right to Proceeds of Crime Act, 1994 was passed. This 
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Act provides that any money that an accused or convicted person (or agent, 
assignee or related person) receives in relation to a crime is used first to satisfy 

awards arising out of victims' lawsuits against such persons. Parties to contracts 
for payment to accused and convicted persons in relation to accounts of crime are 

required to inform the Public Trustee about contract details. Payments under 
such contracts are to be made to the Public Trustee, in trust, rather than to the 
person entitled to them under the contract. The Public Trustee, on application, is 

to pay out money to the victim in order to satisfy judgments awarded to the victim 
against accused or convicted persons. Before paying money to a victim, the Public 
Trustee must wait five years and six months after beginning to receive money 
payable under a contract. On application, remaining money will be paid to 
persons otherwise entitled to receive money under a contract. 

Given the similarities of this legislation to the "Son of Sam law" struck down in 
the United States, doubts are raised with respect to its constitutionality. 

C. Proposed Criminal Code and Copyright Act Amendments 

A private member's bill has been introduced in the House of Commons to 

deal with these issues. It proposes an amendment to Criminal Code provisions 
dealing with direct profits from crime so as to include indirect profits. It also 

proposes that the Copyright Act be amended, giving the federal Crown copyright in 
all work principally based on an indictable offence or the circumstances of its 
commission. 

IV. CONSTITUTIONAL IMPLICATIONS OF THE 
REGULATION OF FINANCIAL EXPLOITATION OF 
CRIME: ISSUES AND RECOMMENDATIONS 

Any regulation imposed on income earned by an individual from materials 
such as books, videos, movies or other activities relating to his or her criminality 
raises constitutional concerns, most notably under the Charter. This Part will 

outline issues under both the Charter and the division of powers set out in sections 
91 and 92 of the Constitution Act, 1867. Recommendations respecting any 
proposal for such regulation will also be made. 
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A. The Chatter 

Clause 2(b) of the Charter guarantees to all Canadians "freedom of thought, 

belief, opinion and expression, including freedom of the press and other media of 

communication." Very recently, in Dagenais v. Canadian Broadcasting 
Corporation•, Lamer CJ. identified freedom of expression as "a paramount value 

in Canadian society"? Indeed, since the advent of the Charter, the Supreme 

Court of Canada has given this particular constitutional provision a most 

expansive interpretation.3 It is this constitutional value which is directly engaged 

by any proposal to regulate the financial exploitation of criminal activity. 

1. The Appropriate Analysis Under Clause 2(b) 

The Supreme Court in lrwin Tol set down a two step analysis to be employed 

whenever a governmental regulation is alleged to contravene clause 2(b) of the 

Charter. This analysis requires a court to evaluate the following two questions: 

1. Was the activity at issue within the sphere of conduct protected by freedom of 

expression? 

2. Was the purpose or effect of the government action to restrict freedom of 

expression?5 

If the answer to both questions is "yes", then the impugned measure results in 

a prima facie violation of clause 2(b ). Only if it can be defended under section 1 

will the law be found constitutional. This is the analysis which must be employed 

1 [1994] 3 S.C.R. 835 

2 Id. at p. 876 

3 See, eg., RWDSU v. Dolphin Delivery Ltd. , [ 1986] 2 S.C.R. 573; Ford v. Quebec (Attorney 
General), [1988] 2 S.C.R. 712; lrwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927; Rocket v. 
Ruyal College of Dental Surgeons of Ontario, [1990] 2 S.C.R. 232; R. v. Keegstra, [1990] 3 S.C.R. 697; R. v. 
Butler, [1992] 1 S.C.R. 452; R. v. Zundel, [1992] 2 S.C.R. 731 ;  Ramsden v. Peterborough (City), [1993] 2 
S.C.R. 1084 and Dagenais, supra. footnote 1 .  

Supra. footnote 3 

5 Id. at pp. 967-977 
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when assessing the kind of measure under consideration here. 

2. Is the Re&Uiated Activity Exoression? 

This step of the analysis is simple: the type of activity at issue here clearly 

amounts to "expression" for constitutional purposes. As already stated, the 

Supreme Court has adopted an extremely broad approach to expression, excluding 

only those rare cases in which physical violence is the activity at issue. As 

Dickson CJ. asserted in lrwin Toy, "if the activity conveys or attempts to convey a 

meaning it has expressive content and prima facie falls within the scope of the 

guarantee.'16 The kind of activity which is sought to be regulated here falls 

squarely within that rather expansive definition of expression. 

3. Does the Re&Uiation Restrict Freedom of Exoression? 

The second step of the analysis requires an assessment of whether the 

proposed initiative, either in purpose or effect, restricts freedom of expression. 

This second step raises more difficulty than the first. It is possible to characterize 

the purpose and effect of this initiative in either one of two ways: one which at 

first blush might appear constitutional, the other which does not. 

It can be argued that the regulation of monies earned from materials relating 

to an individual's criminal activity does not impair freedom of expression in any 

way. A person is always at liberty to publish accounts of his or her crimes; 

however, any monies earned from such publication must be used to compensate 

the victims of those crimes, if any, or their estates. It follows that were this line 

of argument adopted, regulation of the financial exploitation of criminality would 

not offend clause 2(b) of the Charter. 

The second approach to the characterization of such a legislative initiative 

would result in a finding of a prima facie breach of clause 2(b ). It holds that any 

attempt to regulate the monies paid to an accused person for published accounts 

6 Id. at pp. 969 per Dickson C.J. and others 
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of his or her crimes amounts to a content-based restriction upon freedom of 
expression. The only basis for depriving an author of any financial benefit from 
such accounts is the content of the publication. Typically, content-based 

limitations have been found to violate clause 2(b )? 

American jurisprudence is useful in resolving this issue. 

(a) Simon & Schuster v. New York Crime Victims Board 

In 1977, the New York State Assembly enacted a statute known colloquially as 
the "Son of Sam law". Motivated in part by the enormous publicity surrounding 

the arrest of David Berkowitz (a.k.a the Son of Sam), this statute stipulated that 
any income earned by an accused person from works describing or relating to his 
or her crime must be deposited into an escrow account to be administered by the 
New York Crime Victims Board. The law further required the board to retain 
the money in escrow for a period not exceeding five years. The monies were to 
be paid to victims of those crimes, provided a civil action was commenced to 
recover it. 

Ironically, the constitutionality of this law was challenged not by Berkowitz but 
by Henry Hill, a well known organized crime figure. Berkowitz had voluntarily 

divested himself of all profits from his book and given them over to the estates of 
his various victims. Hill had published a book entitled Wzseguy recounting his 

illegal activities, which subsequently was made into the highly acclaimed movie 
Goodfellas. When the Crime Victims Board sought to confiscate the contract 

from Hill's publisher, Simon & Schuster, a constitutional challenge was 
commenced. The law was upheld by both the United States District Court and 
the Second Circuit Court of Appeals. 8 

7 See, eg. , Keegstra, supra. footnote 3 at p. 828 and Butler, supra. footnote 3 at p. 488. 

8 Simon & Schuster, Inc. v. Fischetti, 916 F.2d. 777 (CA2, 1990) affirming 724 F.Supp. 170 
(SDNY). The federal government and most other stales also enacted statutes with similar objectives, 
see: Note "Can New York's Son of Sam Law Survive First Amendment Challenge?" ,  66 Noire Dame 
L. Rev. 1075 (1991), at p. 1075, footnote 6 (listing the stale statutes}. 
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The United States Supreme Court unanimously allowed Simon & Schuster's 

appeal from the rulings of those lower federal courts.9 The Court concluded that 

the New York statute amounted to a restriction imposed upon expressive material 

solely because of its message and for that reason it was inconsistent with the First 

Amendment to the American Constitution. Three opinions were submitted, with 

O'Connor J. speaking for the majority. 

O'Connor J. began her analysis by observing that the First Amendment, which 

stipulates that "Congress shall make no law ... abridging the freedom of speech, or 

of the press"10, prohibited governments from discriminating amongst speech on 

the basis of the content of the message. Such discrimination could be manifested 

in various forms, including financial burdens placed upon speakers. This she 

found to be the flaw inherent in the law under review. She asserted: 

The Son of Sam law is such a content-based statute. It singles out income 

derived from expressive activity for a burden the State places on no other 

income, and it is directed only at works with a specified content. .. [I]t 

establishes a financial disincentive to create or publish works with a 

particular content.'' 

O'Connor J. further stated that such a burden may be constitutionally 

permissible provided the state demonstrates this limitation "is necessary to serve a 

compelling state interest and is narrowly drawn to achieve that end."12 She 

identified two compelling objectives sought to be advanced by the New York 

statute, namely ensuring "victims of crime are compensated by those who harm 

them" and "criminals do not profit from their crimes."13 However, the impugned 

law failed the second pre-condition, ie., it was too broad. The manner in which 

9 Simon & Schuster, Inc. v. New York Crime Victims Board, 112 S.Ct. 501 (1991) 

10 This amendment, like the other provisions of the Bill of Rights, applies to state governments by 

virtue of the Due Process Clause of the Fourteenth Amendment, see: Currie, The Constitution of the 
United States: a Primer for the People (1988, U.Chic. Press) at p. 45, footnote 5 for a collection of 
the principal authorities. 

11 Supra. footnote 9 at pp. 508-509 

12 Id. at p. 509 quoting from Arkansas Writers' Project, Inc. v. Rag/and, 481 U.S. 221, 231 

13 Id. at pp. 509-510 
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the statute was drawn "encompass[ ed] a potentially very large number of works", 

including such writings as the Confessions of Saint Augustine, Henry Thoreau's 

treatise on civil disobedience and The Autobiography of Malcolm X.14 It was the 

statute's over-inclusiveness which defeated its constitutionality. 

Blackmun J. filed a terse concurring opinion in which he asserted that the New 

York law was both over-broad and under-inclusive. However, he did not 

elaborate upon his conclusion.15 Kennedy J. also wrote separately. He, too, 

found the law to be constitutionally deficient because it "amount[ed] to raw 

censorship based on content, censorship forbidden by the text of the First 

Amendment and well settled principles protecting speech and the press."16 He 
took exception to the majority's attempts to justify the impugned statute. He 

believed such an approach was doctrinally unsound in relation to laws found to 

compromise First Amendment values. 

(b) Conclusion 

On at least one occasion, the Supreme Court of Canada has acknowledged 
that "there is much to be learned from First Amendment jurisprudence."17 At 

the same time, the Court has cautioned against a slavish adherence to those 

precedents, principally because the American Constitution does not contain a 

justificatory clause similar to section 1 of the Charter. However, at this stage of 

the constitutional analysis, the judgment of the United States Supreme Court in 

Simon & Schuster, Inc. v. Crime Victims Board is especially helpful. 

It is likely that a Canadian court would, in accordance with the analysis 

employed by O'Connor J. in Simon & Schuster, conclude that a regulation of the 

financial exploitation of crime results in a prima facie violation of clause 2(b ). It 

is true, in all likelihood, that the purpose of regulation of that kind is not to 

impair an individual's freedom of expression. Rather, it is its effect which is 

14 Id. at p. 511 

15 Id. at p. 512 per Blackmun J. 

16 Id. at p. 515 per Kennedy J. 

17 Keegstra, supra. footnote 3 at p. 744 per Dickson C.J. 
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questionable. For the reasoning advanced by O'Connor J., the effect of a 

financial disincentive upon a criminal is an undue burden solely because of the 

message contained in the communication. 

The first line of argument outlined at the beginning of this section only takes 

into account the purpose of this impugned regulation. However, Charter analysis 

requires the effect of a law as well as its purpose be scrutinized18• A finding 

that the effect of such regulation is to compromise the value guaranteed by clause 

2(b) would be consistent with a purposive interpretation of that constitutional 

provision and the expansive scope given to expression in Canadian jurisprudence. 

In summary, the second stage of the analysis set down in Irwin Toy would be 

answered ''yes". Any attempt to regulate the fmancial exploitation of crime would 

in all likelihood qualify as a prima facie infringement of clause 2(b ). 

4. Section 1 of the Chatter 

The constitutionality of a law found to infringe clause 2(b) of the Charter, for 

example, may be upheld if it can be justified as a reasonable limitation upon that 

right. The test for ascertaining the reasonableness of a limitation was first 

articulated by Dickson C.J. in R. v. Oakes.19 It requires a reviewing court to 

consider the governmental objectives sought to be achieved by the law to 

ascertain if they are "pressing and substantial". The proportionality arm of the 

Oakes inquiry seeks to assess whether the means chosen by a legislature to attain 

those objectives are proportionate to the limitation upon the constitutionally 

protected right or freedom. 

Typically, two objectives are advanced for laws regulating the financial 

exploitation of crime: 

• compensating victims of crime from the monies obtained by criminals 

capitalizing upon their illegal activities; 

18 See, generally, R. v. Big M. Drog Mart, (1985)1 S.C.R. 295. 

19 [1986] 1 S.C.R. 103 
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• ensuring criminals themselves do not benefit financially from their crimes. 

Both of these disparate goals are legitimate. Indeed, in Simon & Schuster, 

O'Connor J. concluded that each of these objectives was indisputably 

"compelling"20 and, as a consequence, could over-ride the protection afforded by 

the First Amendment in appropriate circumstances. A Canadian court would 

probably conclude that these goals were significant enough to operate as a 
limitation upon clause 2(b) of the Charter. 

The proportionality aspect of the Oakes inquiry is comprised of three parts. 

To satisfy it, the impugned measure must be rationally connected to the 

governmental objective, must be carefully tailored to achieve that objective and 

must be proportionate. In Dagenais, Lamer CJ. reformulated the last 
requirement. He indicated that this step required that "there must be a 

proportionality between the deleterious effects of the measures which are 

responsible for limiting the rights or freedoms in question and the objective, and 

there must be a proportionality between the deleterious and the salutary effects of the 

measure.'o2l 

Respecting the type of regulation discussed here, it is clear that it is rationally 
connected to the objectives identified earlier. It is the remaining two criteria 

which are more critical. 

Care must be taken to ensure that only those materials clearly designed to 

capitalize on criminality are subject to regulation. In Simon & Schuster, O'Connor 

J. ruled the "Son of Sam law" over-broad because it purported to regulate 

established literary works in addition to works that were purely exploitative of 

crime. This distinction is often a difficult one to make as contemporary 
experience with pornography illustrates. For example, in Canada, Go Boy, a book 

written by Roger Caron, was awarded a Governor General's Literary Award. This 
book recounted the author's experience as a young criminal and a prisoner at the 

Kingston Penitentiary. While the central theme of that book is the author's 

criminal activity and subsequent incarceration, the real question is whether the 

20 Supra. footnote 9 at p. 510 

21 Dagenais, supra. footnote 1 at p. 889 (emphasis in original) 
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predominant purpose of the book is commercial exploitation of that activity. A 

book of such literary merit presumably should not be deemed exploitative. 

However, if the law is not carefully drawn, it is possible to catch meritorious 

works of this kind. 

Provided the law is narrowly drawn to regulate only those works intended to 
exploit criminal activity, especially heinous crimes such as ritualistic or serial 

killings, it should likely satisfy the third and final criterion under the 

proportionality inquiry. In those circumstances, its salutary effects would almost 

certainly outweigh any adverse impact it might have on that kind of expression. 

Indeed, even if the effect of such a law was to diminish significantly the 

dissemination of such materials, a court would deem it to be salutary and 

proportionate. Yet, it must be emphasized that the result under the third 

criterion is inextricably linked to the second. If the regulation is too broad in its 
reach, it will in all likelihood fail the final step as well. 

5. Conclusions 

The following are the conclusions respecting the application of the Charter in 

this context: 

• Regulations purporting to curb the financial exploitation of criminal activity in 

all likelihood will be found to result in a prima facie violation of clause 2(b) of 

the Charter. 

• To justify regulation of this kind under section 1, it is essential any law affect 

only publications resulting in a direct commercial exploitation of crime. It is 

important that works having serious literary merit not be subject to the type of 

regulation at issue here. 

B. Division of Powers 

Should a law attempting to regulate the financial eXploitation of crime be 

enacted by Parliament or by provincial legislatures? This question is raised 

because of the division of legislative powers established by sections 91 and 92 of 

the Constitution Act, 1867. Subsection 91(24) gives the federal government the 
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exclusive power to enact criminal laws and laws relating to criminal procedure. 

Subsections 92(13) and (16) permit provincial governments to enact laws affecting 

civil rights and matters of a private nature. The co-existence of these legislative 

powers raises the jurisdictional question under discussion here. 

The criminal law permits ordering a remedy in the nature of civil damages in 

very limited circumstances. A bare majority of the Supreme Court in R. v. 

Zelensk:j22 held that an accused person could be ordered to compensate victims 

of crime provided such an order was an element of the sentencing process in the 

criminal proceedings. Subsequent jurisprudence suggests that the creation of a 

civil right of action for breach of the criminal law is very likely ultra vires 

Parliament.23 

It is suggested that laws seeking to attach monies earned from publishing 

accounts of criminal activity do not fit comfortably within subsection 91(24) of the 

Constitution Act, 1867. To be sure, Part XII.2 of the Criminal Code already 

contains a legal regime designed to assist in confiscating proceeds obtained as a 

consequence of certain designated crimes. However, the monies sought to be 

regulated here have only the most tenuous relationship to the crimes of which the 

individual has been convicted.24 The act of writing a book or producing a movie 

is not criminal. It is monies directly earned from those acts that are sought to be 

confiscated. Simply put, it is difficult to characterize such monies as "fruits" or 

proceeds of crime which may be subject to federal regulation. 

Rather, regulation of the financial exploitation of crime is more accurately 

characterized as an interference with contractual rights. As a consequence, it is 

more appropriately the subject for provincial legislative initiative. Trying to house 

22 [1978] 2 S.C.R. 940 

23 See Hogg, Constitutional Law of Canada (3rd ed. Iooseleaf) at pp. 18-24, citing Regional 
Municipality of Peel v. McKenzie, [1982] 2 S.C.R. 9. 

24 It is interesting to note that the United States Supreme Court left this issue unresolved. In 
Simon & Schuster, Inc., supra. footnote 9, O'Connor J. stated at page 510: 

For the purposes of this case, we can assume without deciding that the income escrowed by 
the Son of Sam law represents the fruits of crime. 

However, in Canada it is a question that is central to resolving the division of powers issue. 
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such laws within the Criminal Code could potentially threaten their 
constitutionality. 

V. CONCLUSIONS RESPEcriNG CONSTITUTIONAL OUESTIONS 

To survive a Charter challenge, any law in the area of the financial exploitation 
of crime by persons responsible for it should govern only publications intended to 

result in a direct commercial exploitation of crime. Works having serious literary 

merit should not be affected. 

Further, regulation of the financial exploitation of crime is most accurately 

characterized as an interference with contractual rights, and therefore it should 

appropriately be the subject of provincial legislation. 

VI. RECOMMENDATIONS 

• That a joint committee of the Uniform Law Section and the Criminal Law 
Section be established to present to the 1996 meeting recommendations for a 

uniform Act respecting the financial exploitation of crime; 

• That the following questions be referred to the joint committee: 

• How should the legislation be drafted in order to survive any Charter 

challenge? How can it avoid being over-broad with respect to the 

materials and activities covered by the legislation? 

• Who should be subject to the legislation? (If consideration is given to 

covering agents, assignees and relatives of accused and convicted 

persons in order to ensure that profits of crime are not "hidden", this 

could include a victim of spousal assault who wrote a book about her 

experiences.) 

• How can the legislation be made "user friendly"? (The trouble, expense 

and stress of suing one's aggressor in a court of law may require an 

unusually proactive and emotionally strong victim.) 
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• Should accused and convicted persons be treated differently by the 

legislation? How should it treat accused persons ultimately acquitted? 

• What type of body should administer the distribution of funds? May 

this vary by province? 

• How should funds be distributed? Should a person convicted of a 

crime ever profit? (Under the Ontario legislation, in a sensational case, 

royalties could far exceed awards to victims, resulting in substantial 

profits to the convicted person.) 

• Should money respecting a particular crime only be available to the 

victims of that crime, or should victims generally be able to access 

money in such funds? 

• What sort of time limit is appropriate for making claims against funds 

made up of profits from the financial exploitation of crime? 

• How should the legislation be enforced? 
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[Voir la page 74] 

EXPLOITATION FINANCIE:RE DU CRIME 

I. INTRODUCTION 

Le but de ce document est de creer de l'interet pour une loi sur !'exploitation 

financiere du crime par les personnes qui en sont responsables. 

Apres un survol des activites de la Conference sur l'uniformisation des lois 

dans ce domaine jusqu'a present et une description des developpements recents 

du droit, le document se penche sur les implications constitutionnelles de la 

reglementation de I' exploitation financiere du crime. Ace sujet, il est suggere que 

pour surmonter une contestation en vertu de la Charte canadienne des droits et 

libertes ( ci-apres la «Charte» ), toute loi dans ce domaine devrait affecter 

seulement les publications visant !'exploitation commerciale directe du crime. Il 

est egalement suggere que la reglementation de !'exploitation financiere du crime 

doit etre caracterisee en tant qu'entrave aux droits contractuels et devrait done 

etre le sujet de lois provinciales. Le document traite egalement de questions qui 

seront discutees lors de la Conference sur l'uniformisation des lois de 1995. 

Nons recommandons que ce sujet soit mis a l'ordre du jour de la Conference 

sur l'uniformisation des lois au Canada et qu'un comite conjoint soit mis sur pied 

dans le but de preparer des recommandations en vue d'une loi uniformisee. 

11. CONTEXTE: LES ACTMTES DE LA CONFERENCE SUR 

L'VNIFORMISATION DES LOIS JUSOU'A PRESENT 

En 1983, la section du droit criminel de la Conference sur l'uniformisation des 

lois au Canada a adopte une resolution presentee par le Nouveau-Brunswick qui 

recommandait la creation d'un comite pour etudier le phenomene de publication 

de recits de crimes foumissant des gains financiers au criminel ou a ses 

cessionnaires. Le texte de la resolution etait le suivant: 
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Que la section du droit criminel de la Conference sur l'uniformisation des 

Iois au Canada entreprenne une etude afin d'elaborer une politique visant 

a fournir une reponse legislative au phenomene de publication de recits 

litteraires d'actes criminels fournissant des gains financiers aux criminels ou 

a leurs cessionnaires, afin de garantir le paiement de dommages-interets a 

meme ces profits aux victimes d'actes criminels ou aux personnes qui leur 

survivent et d'indemniser les contribuables pour les depenses d'enquete, de 

poursuite et d'incarceration des criminels par rapport a leurs crimes. 

Un comite a ete mis sur pied qui comprenait des representants du Canada, de 

l'Ontario, du Nouveau-Brunswick, de la Colombie-Britannique et de la Saskatchewan. 

Le rapport de ce comite a ete depose lors de la reunion de la section du droit 

criminel de la reunion annuelle de la Conference sur l'uniformisation des lois. Ce 

rapport resume }'experience legislative des Etats-Unis dans ce domaine. 

Le comite s'est penche sur la question de savoir si une nouvelle disposition pourrait 

etre inseree dans le Code criminel mais la difficulte identifiee en ce qui conceme 

!'utilisation d'une loi federale pour traiter de ce probleme etait qu'elle pourrait ne pas 

faire face a une contest�tion en vertu de la Charte. Il existait egalement des inquietudes 

en ce qui conceme une atteinte a l'alinea 2(b) de la Charte qui garantit la liberte 

d' expression. 

La recommandation du comite etait qu'une loi uniforme soit preparee par la section 

de l'uniformisation des lois afin de fournir une reponse legislative des provinces a ce 

probleme. Le comite a identifie un nombre d'elements qui devraient etre inclus dans le 

texte de loi, y compris la mise sur pied d'un fonds de fiducie, des dispositions specifiques 

au sujet de la distribution des sommes versees dans le fonds, des obligations de 

procedure et a suggere des definitions. 

Lors de la Conference de 1984, suite aux deliberations au sujet du rapport du comite, 

une resolution unanime a ete adoptee par la section du droit criminel dont le texte etait 

le suivant: 

11 est resolu que le rapport du comite sur !'exploitation financiere du crime soit 

remis a la section de l'uniformisation des lois dans le but de mettre sur pied un 

comite conjoint pour etudier la question. 
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n semble que les choses n'aient pas evolue. Aucun comite conjoint n'a ete mis sur 

pied et la section du droit criminel n'a pas demande que la question soit traitee a 

nouveau. 

Au cours de la Conference sur l'uniformisation des lois de 1994, la Saskatchewan a 

presente une resolution a ce sujet dans le but de determiner s'il y avait encore de 

l'interet pour discuter de la question. la recommandation presentee etait la suivante : 

Que la section du droit criminel confirme sa resolution de 1984 de referer cette 

question a la section de l'uniformisation des lois dans le but de mettre sur pied un 

comite conjoint pour etudier le sujet et que la presidence de la section du droit 

criminel se penche sur la question avec la presidence de la section de 

l'uniformisation des lois des la fin de la conference. 

L'adoption de cette resolution indique que l'interet de traiter de cette question existe 

toujours avant que ne se presente un cas serieux sans reponse legislative disponible. 

Une des conclusions du document est que la reglementation de !'exploitation 

financiere du crime est une question de juridiction provinciale. Nous suggerons que c'est 

egalement un sujet approprie a fin d'uniformisation. Si une loi uniformisee incluant des 

dispositions d'application reciproques n'est pas adoptee dans chaque province, il sera 

relativement simple de se soustraire a la loi. 

Ill. FAITS NOUVEAUX DANS LE DOMAINE .IURIDIOUE 

Depuis la preparation du rapport de 1984, la loi des Etats-Unis nommee la <<loi du 

fils de Sam» a ete declaree contraire a la Constitution et a ete annulee. Cette question 

fait l'objet d'une discussion detaillee au paragraphe IV ci-dessous. 

Au Canada, il y a eu un nombre de faits nouveaux dans ce domaine. 

A. Dispositions du Code criminel au sujet des produits de la criminalite 

Des dispositions au sujet des produits de la criminalite ont ete ajoutees au Code 

criminel. Cependant, ces dispositions traitent de la saisie, du blocage et de la confiscation 

de produits de certains actes criminels, a savoir les biens obtenus directement ou 

indirectement de la commission de certains actes criminels. Les dispositions ne 
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s'appliquent pas aux profits obtenus par une personne a partir du recit de ses activites 
criminelles. 

B. La Loi de 1994 sur le droit des victimes aux gains realises a la suite d'un acte criminel 

de l'Ontario. 

L'Ontario a adopte la Loi de 1994 sur le droit des victimes aux gains realises a la suite 

d'un acte criminel. Cette loi prevoit que toute somme qu'un accuse ou une personne 
declaree coupable - ou son mandataire, cessionnaire ou personne liee - re�oit par 
rapport a un acte criminel soit d'abord utilisee pour couvrir les montants accordes aux 
victimes dans les poursuites intentees contre la personne en question. Les parties a un 
contrat qui prevoit le paiement a un accuse ou a une personne reconnue coupable pour 
le recit d'un acte criminel doivent informer le curateur public des details de ce contrat. 
Les paiements selon les termes du contrat doivent etre verses en fiducie au curateur 
public plutllt qu'a la personne qui y aurait droit aux termes du contrat. Le curateur 
public doit, sur demande, verser I' argent a la victime afin de satisfaire les jugements 
accordes a la victime aux depens de l'accuse ou de la personne reconnue coupable. 
Avant de verser l'argent a la victime, la curateur public doit attendre cinq ans et demi a 
partir de la date oii. la somme exigible selon les termes du contrat a ete re�ue. Le 
reliquat de la somme est paye, sur demande, aux personnes qui auraient normalement le 
droit de recevoir cette somme selon les termes d'un contrat. 

Etant donne les traits commons entre cette loi et la «loi du fils de Sam» qui a ete 
annulee aux Etats-Unis, il existe des doutes quant a son caractere constitutionnel. 

C. Modifications prooos�es au Code criminel et � la Loi sur le droit d'auteur 

Un projet de loi emanant d'un depute a ete depose a la Chambre des Communes 
pour traiter de ces questions. Il propose des modifications aux dispositions du Code 

criminel sur les profits directs de la criminalite de fa�ron a y inclure les profits indirects. 
Le projet propose egalement que la Loi sur le droit d'auteur soit modifiee afin de donner 
a la couronne federale un droit d'auteur sur toute oeuvre basee en grande partie sur un 
acte criminel ou les circonstances de sa commission. 

182 



ANNEXEG 

IV. IMPLICATIONS CONSTITUTIONNELLES DE LA REGLEMENTATION DE 

L'EXPWITATION FINANCIERE DU CRIME: PROBLEMES ET 

RECOMMANQATIONS 

Toute reglementation imposee sur les revenus gagnes par une personne provenant de 
materiaux tels que livres, videos, ou autres activites reliees a ses activites criminelles 
pose des problemes constitutionnels, particulierement en vertu de la Charte. Ce chapitre 
se penche sur les questions posees en vertu de la Charte et de la division des pouvoirs 
definis dans les articles 91 et 92 de la Loi constitutionnelle (1867). Nons ferons egalement 
des recommandations au sujet de propositions pour une telle reglementation. 

A. La Charte 

L'alinea 2(b) de la Charte garantit a tons les canadiens «la liberte de pensee, de 
croyance, d'opinion et d'expression, y compris la liberte de la presse et des autres 
moyens de communication». Dans une decision tres recente, I' arret Dagenais c. Canadian 

Broadcasting Corporation1, le Juge en Chef Lamer a identifie la liberte d'expression 
comme «une valeur de premiere importance dans la societe canadienne»2• En fait, 
depuis l'avenement de la Charte, la Cour supreme du Canada a donne a cette disposition 
constitutionnelle une interpretation tres expansive3• C'est le critere constitutionnel qui 
est directement mis en cause par toute proposition de reglementation de !'exploitation de 
l'activite criminelle. 

1. L'analyse aporopriee en vertu de l'alinea 2(bl 

Dans l'arret Irwin Tol la Cour supreme a defini une analyse en deux temps a 

utiliser dans tons les cas oil un reglement gouvernemental est cense porter atteinte a 

[1994] 3 R.C.S. 835 

Id. a la p. 876 

Voir par ex., RWDSU c. Dolphin Delivery Ltd., [1986) 2 R.C.S. 573, Ford c. Quebec 
(Attorney General), [1988) 2 R.C.S. 7U; lrwin Toy Ltd. c. Quebec (Attorney General), [1989) 1 R.C.S. 
927; Rocket c. Royal College of Dental Surgeons of Ontario, [1990) 2 R.C.S. 232; R. c. Keegstra, 
[1990) 3 R.C.S. 697; R. c. Butler, [1992) 1 R.C.S. 452; R. c. Zundel, [1992) 2 R.C.S. 731; Ramsden c. 
Peterborough (City), [1993) 2 R.C.S. 1084 et Dagenais, supra. note 1. 

4 
Supra. note 3 
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l'alinea 2(b) de la Charte. Cette analyse oblige un tribunal a poser les deux questions 
suivantes: 

1. Est-ce que l'activite en question releve du champs des activites protegees par la liberte 
d'expression? 

2. Est-ce que le but et l'effet de !'action gouvemementale etait de restreindre la liberte 
d'expression?5 

Si la reponse a ces deux questions est positive, la disposition contestee se traduit par 
une atteinte a premiere vue a l'alinea 2(b) et c'est seulement dans le cas ou une 
justification peut etre etablie en vertu de l'article premier que la loi sera declaree 
constitutionnelle. Cette analyse est done celle qui doit etre employee pour evaluer le 
genre de mesure qui nous preoccupe. 

2. Est-ce que l'activite r�Kiementee represente une expression? 

Cette partie de l'analyse est simple. Il est clair que le type d'activites dont nous 
traitons represente une «expression» a des fins constitutionnelles. Comme nous l'avons 
deja mentionne, la Cour supreme a adopte une approche tres large en ce qui conceme 
l'expression et a exclu seulement les rares cas oil la violence physique est l'activite en 
question. Comme I' a affirme le Juge en Chef Dickson dans I' arret Irwin Toy, «si l'activite 
transmet ou tente de transmettre une signification, elle a un contenu expressif et releve a 
premiere vue du champs de la garantie.»6 Le type d'activite que l'on cherche a garantir 
ici est clairement couvert par la definition expansive d'expression. 

3. Est-ce que le r�Kiement limite la liberte d'expression? 

La seconde partie de !'analyse requiert une evaluation pour definir si le reglement 
propose limite, par son but ou son effet, la liberte d'expression. Cette deuxieme partie de 
!'analyse pose plus de difficultes que la premiere. Il est possible de caracteriser le but et 
l'effet de ce reglement de deux manieres, l'une qui semble constitutionnelle au premier 
abord et l'autre non. 

Id. pages. 967-977 

Id. p. 969 par Dickson et autres 
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nest possible d'avancer que la reglementation de l'argent gagne a partir de 
materiaux lies a l'activite criminelle d'une personne ne limite pas la liberte d'expression 
de quelque fa�on que ce soit. Une personne dispose toujours de la liberte de publier les 
recits de ses activites criminelles, cependant, toute som.me gagnee provenant de cette 
publication doit �tre employee dans le but d'indemniser les victimes des activites 
criminelles en question, s'il y en a, ou leur succession. n decoule de ceci que si ce type 
d'argument etait accepte, la reglementation de !'exploitation financiere de l'activite 
criminelle ne porterait pas atteinte a l'alinea 2(b) de la Charte. 

La deuxieme approche pour caracteriser une telle initiative legislative se traduirait , 
par la conclusion qu'il s'agit d'une atteinte a premiere vue a l'alinea 2(b). Elle 
concluerait que toute tentative de reglementation des sommes versees a une personne 
accusee d'un crime pour la publication des recits de ses crimes represente une restriction 
a la liberte d'expression basee sur le contenu. La seule base pour priver un auteur 
d'avantages financiers provenant de tels recits est le contenu de la publication. De fa�on 
typique, il a ete conclu que les limites basees sur le contenu porteraient atteinte a 

l'alinea 2(bV 

La jurisprudence americaine s'avere utile dans le but de resoudre ce probleme. 

(a) Simon & Schuster v. New York Crime Victims Board 

En 1977, l'Assemblee de l'Etat de New York a adopte une loi connue sous le nom 
familier de «loi du fils de Sam». Cette loi etait motivee en partie par la publicite 
considerable entourant l'arrestation de David Berkowitz, connu sous le pseudonyme du 
fils de Sam, et stipulait que toute somme gagnee par un accuse a partir de travaux 
decrivant ses activites criminelles ou y etant rapport devait �tre verse dans un compte 
entierce gere par la Commission d'indemnisation des victimes de New York pour une 
duree ne devant pas exceder cinq ans. Les sommes devaient �tre versees aux victimes 
des crimes en question a condition qu'une poursuite civile pour obtenir paiement soit 
intentee. 

De fa�on ironique, le caractere constitutionnel de cette loi devait �tre conteste non 
par Berkowitz mais par Henry Hill, un membre bien connu du milieu du crime organise. 

Voir par ex. Keegstra, supra. note 3 p. 828 et Butler, supra. note 3 p. 488. 
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Berkowitz avait abandonne volontairement tous les profits de son livre pour les verser 

aux successions de ses diverses victimes. Hill avait publie un livre dont le titre etait 

Wrseguy qui racontait ses activites illegales et qui devait plus tard devenir le film acclame 

par la critique, Goodfellas. l..orsque la Commission des victimes du crime a tente de 

saisir le contrat de l'editeur de Hill, Simon & Schuster, l'affaire a fait l'objet d'une 

contestation judiciaire. La loi a ete confirmee par la Cour de district et la Cour d'appel 

du deuxieme circuit.8 

La Cour supreme des Etats-Unis a accueilli l'appel de Simon & Schuster des 

decisions des cours federales d'instance inferieure de fa�on unanime.9 La Cour a conclu 

que la loi de New York representait une restriction imposee sur du materiau expressif 

uniquement en raison de son message et que pour cette raison, elle etait incompatible 

avec le Premier amendement de la Constitution americaine. La cause a donne lieu a 

trois opinions, dont celle de la majorite redigee par la juge O'Connor. 

La juge O'Connor a commence son analyse par l'obervation que le Premier 

amendement stipule que «le Congres n'adoptera pas de loi ... limitant la liberte de 

parole ou de la presse»10 interdisant aux gouvernements d'etablir une distinction entre 

parole sur la base du contenu du message. Une telle distinction peut se manifester sous 

des formes differentes, y compris des contraintes financieres placees sur des orateurs. 

C'est ce qu'elle a trouve comme etant un defaut inherent a la loi contestee et elle a 

affirme ce qui suit : 

La loi du fils de Sam est le genre de loi basee sur le contenu. Elle identifie les 

revenus provenant d'une activite expressive pour une contrainte que l'Etat ne 

place sur aucun autre type de revenu et elle vise seulement des oeuvres ayant un 

Simon & Schuster, Inc. c. Fischeui, 916 F.2d. m (CA2, 1990) aflirmant 724 F.Supp. 
170 (SDNY). Le governement federal et la plupart des autres etats ont adopte des lois aux objectifs 
semblables, voir: Note "Can New York's Son of Sam Law Survive First Amendments Challenge?", 
66 Notre Dame L. Rev. 1075 (1991), p. 1075, note 6 (qui fournit la liste des lois d'etat). 

Simon & Schuster, Inc. v. New York Crime Victims Board 112 S.Ct. 501 (1991) 

10 Comme toutes les autres dispositions du Bill of Rights, cette modification s'applique aux 
gouvernments des etats en vertu de la clause sur la procedure equitable du Quatorzieme 
amendement, voir : Currie, The Constitution of the United States: a Primer for the People (1988, 
U.Chic. Press) p. 45, note 5 pour une lisle des autorites principales. 
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contenu specifique ... etablissant ainsi une forme de decouragement financier de 
creer ou de publier des oeuvres ayant un contenu particulier.u 

La juge O'Connor a ajoute qu'une telle contrainte pourrait �tre acceptable du point 
de vue constitutionnel a condition que l'Etat puisse prouver que la limite «est necessaire 
afin de servir un inter�t tres important de r:Etat et est redige de fa�on limitee a cet 
effet.»12 Elle a identifie deux objectifs tres necessaires que la loi de New York tentait 
de faire valoir, a savoir d'assurer que <<les victimes obtiennent une indemnisation de la 
part des personnes qui leur font du tort» et que «les auteurs d'actes criminels ne fassent 
pas de profit en raison de leurs actes criminels».13 Cependant, la loi contestee n'a pas 
reussi le test de la deuxieme condition precedente, a savoir que son champs d'application 
etait trop large. La fa�on dont la loi avait ete redigee «pouvait inclure potentiellement 
un tres grand nombre d'oeuvres» comprenant des ecrits tels que Les Confessions de 
Saint-Augustin, le traite d'Henry Thoreau sur la desobeissance civile et L 'autobiographie 

de Malcolm X.14 En fait, la loi a ete jugee contraire a la Constitution en raison du fait 
qu'elle incluait trop de choses. 

Le juge Blackmun a donne son accord de fa�on laconique en affirmant que la loi de 
New York avait a la fois un champs d'application trop large et qu'elle n'incluait pas 
assez de choses. Cependant, il n'a pas elabore sur sa conclusion. IS Le juge Kennedy a 
egalement fourni une opinion separee dans laquelle il a juge la loi defectueuse du point 
de vue constitutionnel car «elle representait une censure brute sur la base du contenu et 
qu'une telle censure etait interdite par la Premier amendement et des principes bien 
etablis qui protegent la liberte de parole et la presse».16 11 s'est eleve contre la tentative 
de la majorite de justifier la loi contestee. 11 pensait qu'une telle approche etait mal 
fondee du point de vue de la doctrine sur les lois jugees comme mettant en peril les 
principes du Premier amendement. 

11 Supra. note 9 aux pages 508-509 

12 Id. p. 509 citant Arkansas Writers' Project, Inc. c. Ragland, 481 U.S. 221, 231 

13 Id. aux pages 509-510 

14 Id. p. 511 

IS Id. p. 512 par Blackmun J. 

16 Id. p. 515 par Kennedy J. 
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(b) Conclusion 

Dans au moins un cas, la Cour supreme du Canada a reconnu que «la jurisprudence 
relative au Premier amendement peut nous enseigner beaucoup».17 En meme temps, la 
cour a averti de ne pas faire preuve d'une adhesion servile a ces precedents, 
principalement parce que la Constitution americaine ne contient pas de clause 
justificatoire semblable a l'article premier de la Charte. Cependant, a ce stade de 
l'analyse constitutionnelle, le jugement de la Cour supreme des Etats-Unis dans Simon & 

Schuster, Inc. v. Crime Victims Board est particulierement utile. 

ll est probable que conformement a I' analyse utilisee par la juge O'Connor dans la 
cause Simon & Schuster, une cour canadienne concluerait que la reglementation de 
!'exploitation financiere du crime resulterait en une atteinte a premiere vue a l'alinea 
2(b). nest vrai que, selon toute probabilite, le but d'un reglement de ce genre n'est pas 
de limiter la liberte d'expression d'une personne, mais c'est plutot son effet qui est mis en 
cause. Sur la base du raisonnement presente par la juge O'Connor, l'effet de decourager 
un criminel financierement seulement en raison du message contenu dans la 
communication est un fardeau excessif. 

La premiere categorie d'arguments mentionnes au debut de ce paragraphe prend 
seulement en ligne de compte le but de la loi contestee. Cependant, une analyse selon la 
Charte demande que l'effet de la loi de meme que son but soient analyses.18 Le fait de 
conclure que l'effet d'un reglement est de reduire la valeur garantie par l'alinea 2(b) 
serait conforme a une interpretation basee sur le but de la disposition constitutionnelle 
en question et la portee expansive donnee a I' expression dans la jurisprudence 
canadienne. 

En conclusion, la reponse a la deuxieme phase de l'analyse preconisee dans l'arret 
Irwin Toy serait affirmative. Toute tentative de reglementer l'exploitation financiere du 
crime serait, en toute probabilite, qualifiee comme atteinte a premiere vue a l'alinea 
2(b). 

17 Keegstra, supra. note 3 p. 744 par Dickson CJ. 

18 Voir gem!ralement, R. c. Big M. Drug Man, (1985]1 R.C.S. 295. 
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4. L'article premier de la Charte 

La nature constitutionnelle de la loi jugee comme portant atteinte a l'alinea 2{b) de 
la Charte pourrait, par exemple, �tre confirmee en tant que limite raisonnable sur le 
droit en question. Le critere pour definir si une limite est raisonnable a ete elabore pour 
la premiere fois par le Juge en Chef Dickson dans l'arr�t R c. Oakes.19 ll impose a un 
tribunal qui revise une decision de prendre en consideration les objectifs que le 
gouvemement cherchait a atteindre afin de definir s'ils sont «Urgents et reels». 

La branche de proportionnalite de l'analyse selon Oakes essaie de definir si les 
moyens choisis par le legislateur pour atteindre ces objectifs sont proportionnels a la 
limite placee sur la valeur constitutionnelle du droit ou de la liberte proteges. 

De fa�on typique, deux objectifs sont mis de l'avant en faveur de lois qui 
reglementent !'exploitation financiere du crime, a savoir: 
• indemniser les victimes de crimes a m�me l'argent obtenu par les criminels qui 

capitalisent sur leurs activites illegales; 
• s'assurer que les criminels eux-m�mes ne beneficient pas financierement de leurs 

crimes. 

Ces deux buts disparates sont legitimes. En fait, dans l'arr�t Simon & Schuster, la juge 
O'Connor a conclu que chacun des deux objectifs etait sans conteste «tres necessaires» 
20 et qu'en consequence, il pouvait annuler la protection offerte par le Premier 
amendement dans certaines circonstances appropriees. Une cour canadienne concluerait 
probablement que ces objectifs etaient suffisamment importants pour agir comme limite 
sur l'alinea 2(b) de la Charte. 

Le critere de proportionnalite de !'analyse selon Oakes comprend trois parties. Afin 
de s'y conformer, la mesure contestee doit avoir un lien logique avec l'objectif du 
gouvernement, elle doit avoir ete definie avec prudence afin de realiser cet objectif et 
doit �tre proportionnelle. Dans I' arret Dagenais, le Juge en Chef Lamer a reformule 
cette derniere exigence en indiquant que cette partie necessitait ce qui suit : «il doit y 

19 [1986]1 R.C.S. 103 

20 Supra. note 9 p. 510 
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avoir proportionnalite entre les effets prejudiciables des mesures restreignant un droit ou 
une liberte et l'objectif, et il doit y avoir une proportionnalite entre les effets prejudiciables 

des mesures et leurs effets benejiques». 21 

En ce qui conceme le genre de reglement dont nous traitons, il est clair qu'il y a un 
lien logique avec les objectifs identifies auparavant. Par contre, les deux criteres suivants 
sont plus critiques. 

n faut etre prudent afin de s'assurer que seuls les materiaux visant clairement a 

capitaliser sur les activites criminelles fassent l'objet de reglementation. Dans l'arret 
Simon & Schuster, la juge O'Connor a decide que I' application de la «loi du fils de Sam» 

etait trap large car elle pretendait reglementer les oeuvres litteraires traditionnelles en 
plus d'oeuvres qui visaient seulement a exploiter des activites criminelles. Une telle 
distinction est souvent difficile a faire tel qu'illustre par les problemes de pomographie. 
Par exemple, au Canada, le livre Go Boy de l'auteur Roger Caron a obtenu le Prix 
litteraire du gouvemeur general. Ce livre raconte !'experience de l'auteur en tant que 
jeune delinquant et prisonnier au penitencier de Kingston. Bien que le theme central du 
livre soit les activites criminelles et la detention de l'auteur, la vraie question a poser est 
de savoir si l'objectif predominant du livre est I' exploitation commerciale de cette 
activite. Un livre d'une telle qualite litteraire ne devrait pas etre presume avoir un motif 
d'exploitation. Cependant, si la loi n'est pas redigee de maniere precise, elle peut couvrir 
une oeuvre de qualite de ce genre. 

:Etant donne que le texte de loi est n!dige de facoon a reglementer seulement les 
oeuvres visant a exploiter une activite criminelle, particulierement les crimes odieux tels 
des meurtres rituels ou en serie, la loi devrait probablement se conformer au troisieme 
et dernier critere selon l'analyse de proportionnalite. Dans ces circonstances, ses effets 
benefiques contrebalanceraient tres probablement l'impact negatif qu'elle pourrait avoir 
sur ce genre d'expression. En fait, meme si l'effet d'une telle loi etait de diminuer de 
facron importante la distribution de ce genre de materiaux, une cour la considererait 
comme benefique et proportionnelle. Cependant, il faut souligner que le resultat suite a 

l'analyse selon le troisieme critere est inexorablement liee au deuxieme. Si le reglement 
est trop large dans son application, il est probable qu'il ne n!ussira pas non plus le 
deuxieme test. 

21 
Dagenais, supra. note 1 p. 889 (souligne dans le texte) 
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5. Conclusions 

Nos conclusions en ce qui conceme !'application de la Charte dans ce contexte soot 
les suivantes : 

• Des reglements visant a contenir !'exploitation financiere de l'activite criminelle 
porteront, en toute probabilite, atteinte a premiere vue a l'alinea 2(b) de la Charte. 

• Dans le but de justifier de tels reglements en vertu de !'article premier, il est 
essentiel que toute loi ne couvre que les publications ayant pour resultat une 
exploitation commerciale directe du crime. 11 est important que des oeuvres 
possedant une valeur litteraire serieuse ne soient pas toucbees par le type de 
reglement dont nous parlons. 

B. La division des pouvoirs 

Est-ce qu'une loi qui viserait a reglementer !'exploitation financiere du crime devrait 
etre adoptee par le Parlement ou par les gouvemements provinciaux? Nous posons cette 
question en raison de la division des pouvoirs Iegislatifs definie par les articles 91 et 92 
de la Loi constitutionnelle (1867). L'alinea 91(24) donne au gouvemement federal 
l'autorite exclusive d'adopter des lois relatives au droit criminel et a la procedure 
criminelle. Les alineas 92(13) et (16) permettent aux gouvernements provinciaux 
d'adopter des lois touchant les droits civils et en matiere de nature privee. La 
coexistence de ces pouvoirs legislatifs souleve la question de jurisdiction qui fait l'objet 
de notre discussion. 

Le droit criminel permet d'ordonner un recours sous forme de dommages-interets 
civils dans des circonstances tres limitees. Une faible majorite de la Cour supreme dans 
l'arret R. c. Zelensky22 a decide qu'il etait possible d'ordonner a une personne accusee 
d'indemniser les victimes du crime a condition qu'une telle ordonnance soit un element 
du processus de sentence dans le cadre du proces criminel. La jurisprudence qui a suivi 
a suggere que la creation d'un droit d'action civil pour infraction au droit criminel est 

22 [1978] 2 R.C.S. 940 
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tres probablement inconstitutionnelle.23 

Nous suggerons que les lois qui cherchent a saisir des fonds obtenus au travers de la 
publication de recits d'activites criminelles concordent mal au contexte de l'alinea 91(24) 
de la Loi constitutionnelle (1867). De toute evidence, la partie XII.2 du Code criminel 
contient deja un cadre legal defini pour permettre la confiscation des produits obtenus 
suite a certains crimes identifies. Cependant, les fonds que l'on cherche a reglementer 
dans le contexte de notre recherche ont seulement une relation tenue avec les crimes 
pour lesquels la personne a ete condamnee.24 Le fait d'ecrire un livre ou de produire 
un film n'est pas un crime. C'est l'argent gagne directement par l'intermediaire de ces 
actes que l'on cherche a confisquer. Pour presenter les choses simplement, il est difficile 
de caracteriser l'argent en question en tant que «fruit» ou produits d'actes criminels qui 
puissent faire l'objet de reglementation federale. 

La reglementation de !'exploitation financiere du crime serait plutot caracterisee de 
maniere plus precise comme une interference avec les droits contractuels. Par 
consequent, il est preferable qu'elle fasse l'objet d'une initiative legislative provinciale. 
Une tentative d'inclure de telles lois dans le Code criminel aurait le potentiel de menacer 
leur statut constitutionnel. 

V. CONCLUSIONS AU SU.JET DES OVESTIONS CONSTITUTIONNELLES 

Afin de surmonter une contestation en vertu de la Charte, toute loi dans le domaine 
de !'exploitation financiere du crime par les personnes qui en sont responsables devrait 
reglementer seulement les publications dont le but est de resulter en une exploitation 
commerciale directe du crime et ne devrait pas affecter les oeuvres ayant une valeur 
litteraire digne de ce nom. 

23 Voir Hogg, Consrirurional Law of Canada (3rd ed. looseleaf) aux pages. 18-24, qui cite 
Regional Municipality of Peel c. McKenzie, [1982] 2 R.C.S. 9. 

24 11 est interessant de noter que la Cour supreme des Etats-Unis n'a pas resolu la 
question. Dans Simon & Schusrer, Inc. , supra note 9, la Juge O'Connor a ecrit page 510: 

Aux fins de cette cause, nous pouvons assumer sans en 
decider que le revenu entierce par la loi du fils de Sam 
constitue le fruit du crime. 

Cependant, au Canada, il s'agit d'une question centrale a la resolution de la question de division des 
pouvoirs. 
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De plus, la reglementation de !'exploitation financiere du crime est caracterisee de 
fa�on plus precise en tant qu'entrave aux droits contractuels et par consequent, devrait 
faire l'objet de lois provinciales. 

VI. RECOMMANDATIONS 

• Qu'un comite conjoint de la section sur l'uniformisation des lois et la section du droit 
criminel soit mis sur pied de presenter a la reunion de 1996 des recommandations 
pour la mise en place d'une loi uniformisee sur !'exploitation financiere du crime. 

• Que les questions suivantes soient soumises au comite conjoint : 

• Comment la loi doit-elle redigee dans le but de surmonter une contestation en 
vertu de la Charte? Comment eviter que la loi ait une champs d'application 
trop large en ce qui concerne les materiaux et activites qu'elle reglemente? 

• A quelle personnes la loi devrait-elle s'appliquer? (Si l'on considere couvrir 
mandataires, cessionnaires et la famille de l'accuse et de la personne declaree 
coupable de fa�on a assurer que les profits du crime ne soient pas 
«dissimules», cela pourrait comprendre l'epouse d'une personne declaree 
coupable de l'avoir agressee qui ecrirait un livre au sujet de ses experiences en 
tant que victim e.) 

• Comment rendre la loi «facile d'utilisation»? (La difficulte, le emit et le stress 
d'une poursuite judiciaire contre un agresseur demande une victime 
exceptionnellement proactive et forte au niveau emotionnel.) 

• Les accuses et les personnes declarees coupables devraient-ils etre traites 
differemment par la loi? Comment les personnes accusees qui sont finalement 
acquittees devraient-elles etre traitees par la loi? 

• Quel genre d'institution devrait gerer la distribution des fonds? Pourrait-il y 

avoir des variations selon les provinces? 

• Comment faut-il organiser la distribution des fonds? Une personne declaree 
coupable d'un acte crirninel devrait-elle faire un profit? (D'apres la loi de 
!'Ontario, dans une cause a sensation, les redevances pourraient exceder de 
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beaucoup les montants alloues aux victimes, ce qui resulterait en des profits 
substantiels pour la personne declaree coupable.) 

• Est-ce que l'argent decoulant d'un acte criminel en particulier devrait 
seulement etre disponible pour les victimes de l'acte en question ou est-ce que 
les victimes devraient, de fa�on generale, avoir acces a l'argent depose dans les 
fonds en questions? 

• Quelle sorte de limite dans le temps est-il opportun de fixer pour deposer une 
demande d'indemnisation des fonds decoulant des profits de I' exploitation 
financiere du crime? 

• Comment la loi devrait-elle etre appliquee? 
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[ See page 77] 

DISCUSSION PAPER ON PRIVATE PROSECUTIONS 

[This paper was prepared at the request of the Federal-Provincial
Territorial Working Group on Criminal Procedure.] 

The federal Parliament has codified in section 504 of the Criminal Code the 
common law precept by which any person may swear an information against the 
alleged perpetrator of a crime. 

"Section 504 of the Criminal Code is a long standing provision [ ... ] it has its 
roots in English criminal law [ ... ] and reflects a fundamental precept in the 
right of an ordinary citizen, the victim of a criminal offence, to lay an 
information against the offender [ ... ] .  Members of the community were 
thus given a role in the enforcement of public order, and their involvement 
in the criminal process carried over into Canadian prescriptions adopted by 
the Parliament of Canada." (P.G. (Quebec) v. Lechasseur et autre [1981] 2 
S.C.R. 253 p. 261) 

It is in this fashion that for all offences punishable by summary conviction by 
virtue of Part XXVII of the Criminal Code, any person may, with exceptions, 
launch proceedings and even conduct the prosecution. The same applies with 
respect to indictable offences within the absolute jurisdiction of a judge of the 
Provincial Court, however, for other indictable offences the trial may not take 
place without the presenting of an indictment from the Attorney General or from 
one of the Attorney General's agents or without the advance authorization of a 
judge. 

If the initiative for criminal prosecutions in Canadian law is with ordinary 
citizens, the ultimate responsibility for them rests with the Attorney General of 
each of the provinces and, when charges are brought by virtue of a federal act 
other than the Criminal Code, the federal Attorney General. 

In effect, one or the other has the power to stay proceedings at any stage. 
Also, they may intervene to assume the conduct of a prosecution although this 
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authority that derives from the authority to stay proceeding is not likewise 
legislatively provided or entrenched in the Criminal Code. 

This responsibility of the Attorneys General flows from the very nature of 
criminal prosecutions. It is frequently ignored as are the difficulties in exercising 
it when private complainants have commenced proceedings. This reality has been 
recognized in these terms by the Law Reform Commission of Canada in its 
working paper number 52 entitled "Private Prosecutions" : 

"It is the essence of a crime that it is a wrong of so serious a nature that it 
is regarded as an offence, not merely against an individual but against the 
State itself. In the context of the Canadian Criminal Justice system, it is 
respect for this fundamental principle which is at the heart of the duty of 
the Crown prosecutor or Attorney General. Effectively, being acts against 
the State, it is to be expected that they will be pursued in the name of the 
State by its representatives. These public officials conduct and oversee the 
vast majority of criminal prosecutions in Canada. Although relatively few 
in number, the cases outside this general rule still constitute a source of 
considerable concern for the actors in the administration of justice in 
Canada. The extent of the difficulties which the law and the status of 
private prosecutions create in the pursuit of criminal violations is much 
greater that one would think considering the statistically modest number of 
private prosecutions statistically." [This translation expresses more 
accurately the ideas put by the LRC in the French version.] 

The Law Reform Commission of Canada which recognized the necessity for a 
power of surveillance and control by Attorneys General over private prosecutions 
has given more attention to the means to preserve these prosecutions in Canadian 
Law rather than to arrange the Criminal Code to better permit Attorneys General 
to fully assume their responsability in this matter. 

Because of the enormous powers (e.g. seizure, arrest, detention) associated 
with criminal prosecutions and the social opprobrium that these prosecutions 
bring upon those against whom they are directed our society must better protect 
the ordinary citizen against the initiatives of private complainants who are not 
always animated by noble sentiments. In fact, we are not lacking in examples 
each year in each province to convince us that amendments must be brought to 
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the Criminal Code to better entrench the position that the party responsible 
ultimately for these prosecutions, namely the Attorney General, be assured as 
soon as possible that a criminal prosecution is not only founded in law but is also 
in the public interest. 

While permitting the Attorney General to exercise an adequate surveillance 
over private prosecutions, the present document attempts to reconcile the 
legitimate interest of the private complainant to denounce crime and participate 
in the administration of justice with the right of the ordinary citizen not to be 
revengefully prosecuted. 

Recowition of the Exceptional Character of Private Prosecutions 

While there may have been a time when society relied on the ordinary citizen 
to enforce the criminal law, that is not the case any longer and the Criminal Code 
ought to recognize this reality. In effect, it is no longer the citizen but to the 
peace officer whom society turns for the repression of criminality. However, the 
Criminal Code makes no distinction between one and the other at the level itself 
of the laying of an information. When the peace officer denounces the author of 
a crime before a court, he does it as a simple citizen and not in the capacity as a 
peace officer charged with the enforcement of the law (See Philip C. Stenning. 

Appearing for the Crown, Brown Legal Publications Inc., Cowansville (Que.) 
1986, p. 271-272). 

While criminal prosecutions are started and conducted in the name of the 
Sovereign, it would be better to clearly bring out their public nature and affirm 
the exceptional character of private prosecutions by framing them as we will see 
in the coming sections. 

Affirmation of the Power of Oversight and Control by the Attorney General 

The Criminal Code recognizes in section 579 that the Attorney General has 
the power to stay proceedings but there is no specific recognition of any role in 
regard to private prosecutions. 
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like the Quebec Act respecting Attorney's General prosecutors which foresees 
that "every agent shall oversee cases commenced by private prosecutors and if the 
interest of justice so requires, assumes the conduct of the prosecution", the 
Criminal Code ought to clearly define that the Attorney General has the 
responsibility to oversee both summary conviction and indictable offence 
prosecutions commenced by private complainants. The Criminal Code ought to 
foresee as well that the Attorney General may intervene at any stage to observe, 
assume, continue or stay private prosecutions and in order to do so, have the 
power to cross-examine witnesses, summons witnesses and present any relevant 
evidence. 

Mandatory Hearing with Witnesses by a Professional Judge Wherever the 
Informant is not a Peace Officer 

An information by a private complainant does not offer the same guarantees 
of objectivity that flow from a peace officer which, moreover, is in many provinces 
authorized in advance by an agent of the Attorney General. Furthermore, when 
the private complainant lays an information it is often following a refusal by the 
Attorney General to proceed in the matter by reason of insufficiency of proof. 

In this context and because of the heavy consequences which a criminal 
accusation may bring against a person who is its object, no effect should be given 
to any charges brought by a private complainant unless having been proceeded by 
the hearing of witnesses which should be held by a professional judge to use the 
expression employed by Mr. Justice Lamer in Descoteaux et al v. Mierzwensld 

[1982] 1 S.C.R. 960, p. 896. 

There should be no question, therefore, of the judicial authority giving 
credence to allegations even if under oath, by a private complainant when the 
latter's reasonable grounds in believing that an infraction has been committed are 
based on information obtained from others. These persons must be heard at a 
preenquete and if not by a professional judge, at least by a judge of the same 
authority as the one who would have to sit on the merits of the case. The 
testimony received at the preenquete must be transcribed in order to be given to 
the accused to permit full answer and defence. 
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Furthermore, no search warrant should ever be issued on the request of a 
private complainant except following a preenquete of the same kind and with the 
same conditions if we are to adequately protect the citizen. In addition, such a 
warrant should not be executed by any one other than a peace officer. 

Notice to the Attorney General of the Layin& of an Information hY a Person 
Other Than a Peace Officer 

It is not enough to consecrate legislatively the power of oversight to the 
Attorney General over private prosecutions. The means to effect an adequate 
oversight at the first opportunity must also be granted. At present, the Attorney 
General usually cannot intervene until such time as a summons has been issued or 
an arrest warrant executed. Not being advised of the holding of a preenquete the 
Attorney General has no opportunity at this stage to evaluate the probative value 
of the evidence which the private complainant may have. This creates difficulties 
in arriving at a studied and clear decision. Therefore, the Attorney General will 
sometimes orders a stay of proceedings in order to have a police inquiry and that 
in turn delay the proceedings. Above all, if the Attorney General cannot assume 
the prosecution or put an end to it, he will not be able to do so until the person 
accused has been exposed to the consequences of a criminal charge. 

It is of vital importance in these cases that the Attorney General be informed 
of any laying of an information coming from a person who is not a peace officer. 
No preenquete on such an information should be held without proof that the 
Attorney General has been informed in a timely fashion. It should be the same 
for any application for a search warrant presented by a private complainant. 

This done, an agent of the Attorney General could from the outset be present 
at the preenquete with the power to cross-examine witnesses, issue summonses 
and present any relevant evidence. Consequently, the Attorney General would 
learn if there is evidence in the possession of the private complainant which might 
round out (depending on the case) evidence already obtained by peace officers 
which had been earlier judged insufficient to justify an information, evaluate its 
probative value, and be in a better position to determine if there are grounds to 
assume and continue the prosecution or to stop procedures at this stage. 
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No Access for Private Complainant to Information Held by Government A2encies 

As part of the fight against crime, peace officers may obtain information (by 

means of arrest, search warrants, electronic interceptions or information between 

police agencies) which ought not to be divulged except in the course of a criminal 

prosecution. If all citizens were permitted, by virtue of the laying of an 

information against a person, to have access to information held about that 

person, this could incite others to have recourse to criminal prosecutions to obtain 

evidence to assist civil actions or to cause a nuisance to others. 

To eliminate undue prejudice to innocent persons, the Criminal Code should 

expressly deny private complainants the right of access to reports of peace officers 

as well as all data revealed by the police investigation or personal information 
held by any public agency. On the other hand, this data being available to the 

Attorney General's representatives may permit them to determine if the addition 

of this information to the evidence furnished by the complainant at the 

preenqu�te is sufficient to require the issuing of a summons or an arrest warrant 

by the court. 

Closed Door Hearing Accompanied by Non-Publication Order 

The Criminal Code ought to envisage every preenqu�te be held behind closed 

doors and only the private complainant, the representative of the Attorney 

General and, if authorized by a judge, a peace officer may participate. In 

addition, the preenqu�te ought to be automatically accompanied by an order of 

non-publication. These requirements are justified particularly because we are 

talking about ex parte procedures and there is not yet an "accused". 

No New Information Without Presentation of New Evidence 

It is not unusual that a private complainant having been refused the issuance 
of a summons lays a new information in the hope a different judge may be more 

receptive. To avoid such situations it would be appropriate to set out within the 

Criminal Code that no new information against the same person arising from the 
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same a ffair or one substantially the same may be received without proof in 
advance of new evidence. 

Such a requirement may prevent abuse while not closing the door to a 
rehearing in the eventuality that the private complainant acquires new evidence 
for the case. To this end, it would certainly be better that this new evidence be 
examined in the form of a re-opening of the preenquete rather than being viewed 
simply as the issuing of a new information. Therefore, a record should be kep t  of 
all those preenquetes which did not result in a formal information. 

Judicial Authorization reconsidered 

English law has long concerned i tself over the means to exercise control over 
private prosecutions. One of the methods appears to have been to require 
advance authorization from the Attorney General or a judge for the presentation 
of an indictment before the grand jury. This method of control was introduced to 
Canadian law for certain infractions by a pre-Confederation law in 1861 with a 
s trongly evocative title : An Act to Prevent Vexatious Indictments for Certain 

Misdemeanours 1861 (Can .) 24 Vie. c. 10, s .  1. This was progressively extended by 
the Criminal Code to the majority of crimes 1• 

1 One understands clearly why the thrust of this pre-Confederation law, inspired by an 1 859 
British law, was enlarged by our Criminal Code by reading the following proposals written by Sir 
James Stephen, to whom we basically owe our Code. 

"Theoretically, or at least according to the earliest theory upon the subject, the court does 
not look beyond the grand jury. The result Is that in this country any one and every one 
may accuse any one else, behind his back and without giving him notice of his intention 
to do so, of almost any crime whatever. Till very lately the word 'almost• ought to have 
been omitted, but in 1 859 one of those small reforms was made which are characteristic 
of English legislation. In that year it was provided by 22 & 23 Vie. c. 1 7, that no person 
should indict another for pe�ury, subornation of perjury, conspiracy, obtaining money by 
false pretences, keeping a gambling house, keeping a disorderly house, or any indecent 
assault, unless he Is permitted to do so by a judge or the Attorney or Solicitor General, or 
unless he is bound over to prosecute by a magistrate. These provisions were extended to 
libels by 44 & 45 Vie. c. 60, s.6. lt is impossible to give any reason why the limitation so 
imposed on a dangerous right should not be carried much further, indeed it obviously ought 
to be imposed on all accusations whatever. lt is a monstrous absurdity that an indictment 
may be brought against a man secretly and without notice for taking a false oath or 
committing forgery but not for perjury; for cheating but not for obtaining money by false 
pretences; and for any crime involving indecency or immorality except the three above 
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The Criminal Code amendments of 1969 and 1985 set out a precedence of 
judicial control over the Attorney General with the result that today when the 
trial of an accused f or an indictable offence requires the presentation of an 
indictment and the prosecution has been brought about by a private prosecutor ,  
section 574(3) anticipates that a n  indictment may be presented with the consent of 
the court or a judge before whom the accused has been sent to undergo his trial. 
The same applies by virtue of section 577(d) when the accused was discharged 
following a preliminary inquiry or none was held. 

It would be appropriate to seriously question the maintenance of this judicial 
oversight over private prosecutions in indictable offences because this is 
essentially a responsibility that rests with the Attorney General. In fact, 
subsection 3 of section 577 of the Criminal Code ought to be eliminated because 
it is based on an erroneous conception on the functions of the Attorney General 
and the Courts and leads to inconsistencies. 

On the one hand , the judge who refuses to authorize a private complainant t o  
present an indictment is reviewing the decision to commit to stand trial when this 
ought to be done by way of certiorari. Furthermore, is this review on the basis of 
new proof ,  substituting a different appreciation of the evidence for that of the 
inquiring judge, applying the law differently, etc.? On the other hand, if the 
judge consents to the presentation of an indictment when the Attorney General 
has refused to assume the conduct of proceedings, this is reviewing the decision of 
the Attorney General not to  intervene. Such decisions respecting criminal 
prosecutions rest with the Attorney General alone. They are not subject to  
judicial review unless they constitute an abuse of process or are contrary to  the 
Charter. 

From this , therefore, when a private complainant demands that the Attorney 
General take his or her case in hand and the Attorney General refuses to  present 

specffied, namely, keeping gambling houses, keeping disorderly houses, and indecent 
assaults. There are many such offences (rape, for instance, and abduction) which are quite 
as likely to be made the subject of vexatious indictments intended to extort money. The 
Criminal Code Commissioners of 1 878-9 recommended that this act should be applied to 
all indictments whatever, and that the power of secret accusation, which came into 
existence only by an accident, should be altogether taken away. • (A History of the Criminal 
Law of England, Vol. 1 (New-York, Franklin, reprint 1 964) p. 293-4.) 
(emphasis added) 
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an indictment, no judge ought to have the power to authorize a private 
complainant to present one. Therefore, section 577(d) and section 485.1(b) of the 
Criminal Code ought to be also abrogated as they confer on the courts a power to 
insert themselves into the prosecutorial discretion of the Attorney General which 
ought not to be a power of theirs, as was well explained by the Law Reform 
Commission of Canada: 

"We have considered, and rejected the possibility of giving the judiciary a 
general power to review the exercise of Crown discretion. Our reasons are 
the following: First, we think such a power of review would impose on the 
judiciary a burden its resources could not bear. Second, it is not possible to 
put the judiciary in possession of all the information they would require in 
order to properly review prosecutorial decisions. Third, judicial review of 
Crown discretion would involve the judiciary in undesirable political 
controversy, and identify them too closely with police and prosecutorial 
functions." (p. 59-60) 

On the other hand, some may wish to preserve the judicial authorization as a 
means of making the Attorney General more accountable before Parliament (cf. 
Dawson v. R [1983] 2 S.C.R. 144, p. 155) or as a means to allow him to permet a 
private prosecution to run its course by not interfering. 

Each has its own problems. The Attorney General is accountable regardless 
of whether the decision is to refuse to endorse a prosecution following committal 
to stand trial or to stay proceedings except that in the first place an undesirable 
confrontation with the judiciary occurs. As to merely letting matters run their 
course one could achieve the same end by requiring the private complainant to 
obtain authorization from the Attorney General to prefer an indictment and 
conduct proceedings. 

For all that, it seems preferable to invest the Attorney General with the 
responsibility to oversee private prosecutions, not only because the Attorney 
General is better placed than the courts to do so but as was mentioned recently 
by Madam Justice L'Heureux-Dube in the Supreme Court, the ultimate discretion 
for criminal prosecutions is within the exclusive mandate of the Attorney General: 
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"Moreover, should judicial review of prosecutorial discretion be allowed, 
courts would also be asked to consider the validity of various rationales 
advanced for each and every decision, involving the analysis of policies, 
practices and procedures of the Attorney General. The court would then 
have to "second guess" the prosecutor's judgment in a variety of cases to 
determine whether the reasons advanced for the exercise of his or her 
judgment are a subterfuge. This method of judicial review is not only 
improper and technically impracticable, but as Judge Kozinski observed in 
United States v. Redondo-Lemos, 955 F.2d 1296 (9th Cir. 1992), at page 
1299: 

[ ... 1 

Such a situation would be conducive to a very inefficient administration of 
justice. Furthermore, the Crown cannot function as a prosecutor before 
the court while also serving under its general supervision. The court, in 
turn, cannot both supervise the exercise of prosecutorial discretion and act 
as an impartial arbitrator of the case presented to it. Judicial review of 
prosecutorial discretion, which would enable courts to evaluate whether or 
not a prosecutor's discretion was correctly exercised, would destroy the very 
system of justice it was intended to protect." (U.S. v. Redondo-Lemos, 

supra., at page 1300). 

In Director of Public Prosecutions v. Humphrys, supra., at p. 5611, Viscount 
Dilhome provides a further reason why judicial screening of prosecutorial 
discretion is not mandated: 

"A judge must keep out of the arena. He should not have or 
appear to have any responsibility for the institution of a 
prosecution. The function of prosecutors and of judges must 
not be blurred. If a judge has power to decline a case 
because he does not think it should be brought. then it soon 
may be thought that the cases he allows to proceed are cases 
brought with his consent or approval." [Underlining by 
Judge L'Heureux-Dube] 
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In our system, a judge does not have the authority to tell prosecutors which 
crimes to prosecute or when to prosecute them. 

[ ... ] 

My colleague's invitation to the Court of Appeal to interfere with 
prosecutorial discretion, absent abuse of process, goes against the grain of 
doctrine and jurisprudence. It also carries with it the dangers that have 
been outlined above." (R. v. Power [ 1994] 1 S.C.R. 601, pp. 626 to 629) 

Finally, let us add that in accordance with the above-mentioned principles and in 
line with Bill C-41 which from its proclamation will confer upon the Attorney 
General, as it ought to, the alternative disposition of taking the matter outside the 
judicial forum; no charge respecting offences which have been the subject of such 
earlier scrutiny can be brought without the advance authorization of the Attorney 
General.D 

RECOMMENDATIONS 

(1) That the Criminal Code preserve the option for a citizen to swear an 
information in writing before a judge. 

(2) That the Criminal Code clearly establish the public character of 
prosecutions by making the laying of an information by a peace officer 
the rule and that by a private citizen the exception. 

(3) That the Criminal Code clearly set forth that the Attorney General has 
the responsibility to supervise all criminal prosecutions brought by 
private complainants in summary conviction matters as well as 
indictable ones. 

(4) That the issuing of summonses or warrants be preceded by a mandatory 
hearing of witnesses when an information has been sworn by a private 
citizen. 
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(5) That this preenquete will be held before a full-time judge. 

( 6) That no preenquete will be held unless the Attorney General has 
received timely notice. 

(7) That the authority of the Attorney General to intervene at any 
preenquete to observe, conduct or stay proceedings and to that end, to 
cross-examine and summons witnesses and present all relevant evidence 
be clearly recognized. 

(8) That such preenquete must be held behind closed doors in the presence 
of the private complainant, the Attorney General and upon 
authorization by a judge, a peace officer and this be accompanied by a 
non-publication order. 

(9) That it be clearly set forth in the Criminal Code the private 
complainant has no right of access to police reports or such information 
held by governement agencies. 

(10) That the obtaining of a search warrant by a private complainant be 
subjected to the same procedure as that required for the laying of an 
information. 

(11) That no new information may be sworn relating to the same infraction 
or the same matter by a private complainant in the absence of new 
evidence. 

(12) That sections 574(3), 577(d) and 485.1(b) of the Criminal Code be 
abrogated. 
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[ Voir la page 95] 

DOCUMENT DE DISCUSSION SUR LES POURSUITES PRIVEES 

[Ce d ocument a ete redige a la demande du groupe de travail 
federal-provincial-territorial sur la procedure criminelle .] 

Le legislateur canadien a codifie a l'article 504 du Code criminel le precepte 
de common law selon lequel toute personne peut assermenter une denonciation 
en vue de faire condamner l'auteur presume d'un crime. 

«L'article [504] du Code criminel est une vieille disposition. [ ... ] elle a sa 
racine dans le droit criminel anglais [ ... ] et correspond a une regie 
f ondamentale du droit qu'a une personne ordinaire, victime d'un acte 
criminel , de faire une denonciation contre l'auteur de l'acte [ ... ]. Le public 
s'est vu attribuer un role dans la mise en application de l'ordre public et 
son apport au processus penal a ete incorpore dans les regles canadiennes 
adoptees par le Parlement du Canada.» 
(P.G. (Quebec) c. Lechasseur et autre [1981] 2 R.C.S. 253 p. 261) 

C'est ainsi que pour les infractions punissables par procedure sommaire en 
vertu de la partie XXVII du Code criminel, toute personne peut, sauf exception,  
intenter les procedures et  meme conduire la poursuite. 11  en va de meme a l'egard 
des actes criminels relevant de la juridiction absolue du juge d'une cour 
provinciale alors que pour les autres actes criminels , le proces ne peut avoir lieu 
sans le dep6t d'un acte d'accusation emanant du procureur general ou de l'un de 
ses substituts ou sans I'autorisation prealable d'un juge. 

Si !'initiative des poursuites criminelles appartient en droit canadien aux 
simples citoyens , la responsabilite ultime de celles-ci incombe au procureur 
general de chacune des provinces et , lorsque les accusations sont portees en vertu 
d'une loi federale autre que le Code criminel, au procureur general du Canada . En 
effet, I'un et !'autre ont le pouvoir d'arreter a toute etape les procedures. En 
outre, ils peuvent intervenir pour assumer la conduite de toute poursuite encore 
que ce pouvoir, qui decoule de celui d'arreter les procedures , n'est pas comme 
celui-ci legislativement prevu et encadre dans le Code criminel. 
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Cette responsabilite des procureurs generaux decoule de la nature meme des 
poursuites criminelles et penales. Elle est souvent meconnue comme le sont 
d'ailleurs les difficultes a l'exercer lorsque les poursuites sont intentees par des 
plaignants prives. Dans son document de travail 52 intitule «Les poursuites 
privees», la Commission de reforme du droit du Canada l'a reconnue d'entree de 
jeux en ces termes : 

«Essentiellement, un crime est un acte reprehensible si grave 
qu'il est considere comme une atteinte non pas contre un 
seul individu, mais contre l'Etat lui-meme. Dans le contexte 
du systeme de justice penale canadien, c'est le respect de ce 
principe fondamental qui est a l'origine de la charge du 
procureur de la Couronne ou du ministere public. En effet, 
s'agissant d'infractions contre l'Etat, il est normal qu'elles 
soient poursuivies au nom de l'Etat par des representants de 
celui-ci. Ces fonctionnaires publics conduisent et surveillent 
la tres grande majorite des poursuites criminelles au Canada. 
Quoique relativement peu nombreux, les cas qui echappent a 

cette regie generale n' en constituent pas moins une source de 
preoccupation pour les intervenants du processus 
d'administration de la justice au Canada. L'ampleur des 
difficultes que posent les droits et le statut des poursuivants 
prives dans la poursuite des infractions criminelles est 
beaucoup plus grande que l'on ne pourrait le croire au regard 
de la modeste importance statistique des poursuites privees.» 
(p. 1, references omises) 

La Commission de reforme du droit du Canada qui a reconnu la necessite du 
pouvoir de surveillance et de controle des procureurs generaux sur les poursuites 
privees s'est attardee davantage sur la fa<;on de preserver ces poursuites en droit 
canadien que sur celle d'amenager le Code criminel afin de mieux permettre aux 
procureurs generaux d'assumer pleinement leur responsabilite en cette matiere. 

En raison des pouvoirs exorbitants (ex.: perquisition, arrestation, detention) 
associes aux poursuites criminelles et de l'opprobre sociale que ces poursuites 
engendrent sur ceux contre qui elles sont dirigees, la societe doit mieux proteger 
le simple citoyen des initiatives de plaignants prives pas toujours animes par de 

208 



ANNEXE H 

nobles sentiments. En effet, il ne manque pas d'exemples chaque annee dans 

chacune des provinces pour nous convaincre que des modifications doivent etre 

apportees au Code criminel pour mieux encadrer les poursuites privees afin que 

celui qui assume la responsabilite ultime des poursuites, a savoir le procureur 

general, puisse s'assurer le plus tot possible ·qu'une poursuite criminelle est non 

seulement fondee mais qu'elle est aussi socialement justifiee. 

En permettant notamment au procureur general d'exercer une surveillance 

adequate sur toutes poursuites privees, le present document cherche done a 

concilier l'interet legitime du plaignant prive a denoncer un crime et participer a 

!'administration de la justice avec le droit du simple citoyen de ne pas etre 

poursuivi par vengeance. 

Affirmation du caractere exceptionnel des poursuites privees 

S'il fut un temps oil la societe pouvait s'en reporter au simple citoyen pour 

faire appliquer le droit criminel, ce n'est plus le cas de nos jours et le Code 

criminel devrait temoigner davantage de cette realite. En effet, ce n'est plus sur le 

simple citoyen mais sur !'agent de la paix qu'on s'en reporte pour la repression de 

la criminalite. Or, le Code criminel ne fait pas de distinctions entre l'un et l'autre 

a l'etape meme du depot de la denonciation. Quand l'agent de la paix denonce 
l'auteur d'un crime a l'autorite judiciaire, il le fait toujours a titre de simple 

citoyen et non en qualite d'officier public charge de !'application de la loi. (Voir 

Philip c. Stenning. Appearin& for the Crown, Brown Legal Publications Inc., 

Cowansville (Que) 1986, p. 271-272). 

Bien que les poursuites criminelles soient intentees et conduites au nom du 
Souverain, il convient de faire mieux ressortir la nature publique de celles-ci en 

affirmant le caractere exceptionnel des poursuites privees et en Ies encadrant 

davantage comme nous le verrons dans les prochaines sections. 

Affirmation du pouvoir de surveillance et de controle du procureur general 

Le Code criminel reconnait au procureur general a !'article 579 C.cr. le pouvoir 
d'arreter les procedures mais il n'indique d'aucune fac;on particuliere le role que 

celui-ci doit jouer a l'egard des poursuites privees. 
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A l'exemple de la Loi quebecoise sur les substituts du procureur general (LR.Q., 

eh. S-35), qui prevoit que : «tout substitut [ ... ] surveille les causes intentees par 
des poursuivants prives et, si l'interet de la Justice l'exige, assume la conduite de 
la poursuite», le Code criminel devrait preciser clairement que le procureur 
general a la responsabilite de surveiller les poursuites tant a l'egard des actes 
criminels que des infractions sommaires intentees par des plaignants prives. Le 
Code devrait prevoir egalement que le procureur general peut intervenir a toute 
etape des procedures pour observer, assumer, continuer ou arreter les poursuites 
privees et que pour remplir ce r6le, il a le pouvoir de contre-interroger des 
temoins, d'en assigner et de presenter toute preuve pertinente. 

Enquete avec audition de temoins par un ju&e de profession obli&atoire quand le 
denonciateur n'est pas un a&ent de la paix 

La denonciation par un plaignant prive n'offre pas les memes garanties 
d'objectivite que celle emanant d'un agent de la paix qui, par surcroit, est 
prealablement autorisee par un substitut du procureur general dans certaines 
provinces . En outre, quand le plaignant prive depose une denonciation, c'est 
souvent suite au refus, pour insuffisance de preuve, du ministere public de 
prendre fait et cause pour lui. 

Dans ce contexte et en raison des lourdes consequences qu'engendre une 
poursuite criminelle chez la personne qui en fait l'objet, aucune suite ne devrait 
etre donnee a une accusation portee par un plaignant prive sans avoir ete 
precedee d'une audition des temoins a charge qui devrait etre tenue par un juge 
de profession pour reprendre I' expression du juge Lamer dans Descoteaux et al. c. 
Mierzwensld [1982] 1 R.C.S. 960, p. 896. 

11 n'est pas question, en effet, que l'autorite judiciaire se contente d'accorder 
foi aux allegations, bien qu'assermentees, du plaignant prive lorsque les motifs 
raisonnables de celui-ci de croire a la commission d'une infraction sont fondees 
sur des informations obtenues de d'autres personnes. Ces personnes devraient etre 
entendues a la preenquete si ce n'est par un juge de profession au moins par un 
juge de meme competence que celui devant statuer sur le merite de !'infraction 
alleguee. Les temoignages recueillis a la preenquete devraient etre enregistres 
afin d'etre, le cas ecbeant, communiques a !'accuse pour permettre d'assurer a 

celui-ci une defense pleine et entiere. 
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En outre, un mandat de perquisition ne devrait �tre delivre sur demande d'un 
plaignant prive qu'au terme d'un� preenqu�te de m �me nature e t  aux m�mes 
conditions si l'on veut proteger adequatement le citoyen. D'ailleurs, un tel mandat 
ne devrait pouvoir �tre execute que par un agent de la paix . 

Avis au procureur general du depot de toute denonciation fait par une personne 
autre gu'un agent de la paix 

Ce n' est pas suffisant de consacrer legislativement le pouvoir de surveillance 
du procureur general sur les poursuites privees encore faut-il lui donner les 
moyens d'effectuer une surveillance adequate des la premiere opportunite .  Or, 
ac tuellement, le procureur general ne peut intervenir le plus souvent qu'une fois 
la sommation signifiee ou le mandat d'arrestation execute .  N'e tant pas avise de la 
tenue de la preenqu�te, il n'a pas l'occasion d'evaluer des cette e tape la valeur et  
la  force probante de la  preuve dont dispose le  plaignant prive . D'ou les difficultes 
qu'il eprouve a prendre une decision eclairee . Aussi lui arrivera+il d'ordonner un 
arr�t des procedures afin de faire effectuer une enqu�te policiere, ce qui retarde 
d'autant le deroulement des procedures . En outre, dans les cas ou il decide de ne 
pas assumer la poursuite et  d'y mettre un terme definitif, il ne peut generalement 
le faire avant que la personne accusee n'ait e te exposee aux consequences d'une 
poursuite criminelle . 

Dans ces circonstances, il apparait de premiere importance que le procureur 
general soit informe du depOt de toute denonciation provenant d'une personne 
qui n'a pas le s tatut  d'un agent de la paix et consequemment aucune preenqu�te 
sur une telle denonciation ne devrait �tre tenue sans que preuve n'ai t e te faite 
que le procureur general en a ete informe en temps opportun. 11 devrai t  �tre de 
m�me de toute demande d'obtention d'un mandat de perquisition presentee par 
un plaignant prive . 

Ce faisant, un representant du procureur general pourra dorenavant �tre 
present a la preenqu�te en ayant le pouvoir de contre-interroger des temoins, d'en 
assigner et  de presenter toute preuve per tinente .  Ainsi connaltra-t-il la preuve 
dont dispose le plaignant prive, saura+il si cette preuve comple te, le cas echeant, 
celle deja recueillie par les agents de la paix mais insuffisante pour justifier le 
depot d'une denoncia tion, pourra+il en evaluer la valeur ainsi que la force 
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probante et etre mieux place pour determiner s'il y a lieu d'assumer et de 
continuer lui-meme la poursuite ou d'arreter les procedures des cette etape. 

Non acces du plaiwant prive aux informations detenues par le ministere public 

Aux fins de la repression de la criminalite, les agents de la paix peuvent 
recueillir lors d'une arrestation ou au moyen de mandats de perquisition, 
d'autorisation d'ecoute electronique ou d'echanges de renseignements entre corps 
policiers, des informations qui ne peuvent etre devoilees que dans le cadre d'une 
poursuite criminelle. Si on permettait a quiconque depose une denonciation 
contre une personne d'avoir acces aux informations detenues sur celle-ci, ceci 
pourrait constituer une incitation a recourir aux poursuites criminelles en vue 
notamment d'obtenir des preuves pour etayer un recours civil ou nuire a des 
personnes. 

Pour eviter de porter indument prejudice a des personnes innocentes, le Code 

criminel doit expressement empecher les plaignants prives d'avoir acces aux 
rapports de police ainsi qu'a toutes autres donnees revelees par l'enquete 
policiere ou renseignements nominatifs detenus par quelque organisme public. Par 
ailleurs, ces informations etant accessibles au procureur general, elles devraient 
permettre a son representant de determiner si l'ajout de ces informations aux 
preuves produites par le plaignant a la preenquete est suffisant pour requerir du 
tribunal la delivrance d'une sommation ou d'un mandat d'arrestation. 

Enqyete a huis-clos assortie d'une ordonnance de non-publication 

Le Code criminel devrait prevoir que toute preenquete doit se tenir a huis-clos 
et que seuls peuvent y assister le plaignant prive, le representant du procureur 
general et sur autorisation du juge, un agent de la paix. En outre, une telle 
preenquete devrait etre automatiquement assortie d'une ordonnance de non
publication. Ces exigences se justifient notamment parce qu'il s'agit de procedures 
ex parte et qu'il n'y a pas encore d'accuse. 

Aucune nouvelle denonciation sans production d'une preuve nouvelle 

11 n'est pas rare qu'un plaignant prive s'etant fait refuser la delivrance d'une 
sommation depose une nouvelle denonciation dans l'espoir qu'un autre juge soit 
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plus receptif a sa demande. Pour eviter pareille situation, il conviendrait de 
preciser dans le Code criminel qu'aucune nouvelle denonciation reprochant contre 
la m�me personne une infraction relativement a la m�me affaire ou 
substantiellement la m�me affaire ne peut �tre re($Ue sans la production au 
prealable d'une preuve nouvelle. 

On pourra, de la sorte, emp�cher des abus tout en ne fermant pas la porte a 

une reaudition dans l'eventualite oil le plaignant prive venait a disposer 
d'elements nouveaux dans le dossier. A cette fin, il vaudrait sans doute rnieux que 
cette nouvelle preuve soit examinee dans le cadre d'une reouverture de la 
preenqu�te plutot que de donner lieu au depot d'une nouvelle denonciation. Pour 
ce faire, il faudra prevoir la conservation des dossiers dans lesquels il ne fut pas 
donne suite a la denonciation. 

Opportunite de maintenir l'autorisation judiciaire 

Il y a longtemps qu'on se soucie en droit anglais d'exercer un controle sur les 
poursuites privees. Il semble que l'une des fac:<ons privilegiees d'y arriver fut 
d'exiger l'autorisation prealable du procureur general ou d'un juge a la 
presentation d'un acte d'accusation devant le grand jury. Ce mode de controle fut 
introduit en droit canadien pour certaines infractions par une loi preconfederative 
de 1861 portant un titre fort evocateur : Acte pour empecher a l'avenir que certains 

indictments vexatoires ne soient formules dans certains cas de delits. 1861 (Can.) 24 
Vict. c. 10, art. 1 {An act to prevent vexations indictments for certain 
misdemenaours). Il fut progressivement etendu par le Code criminel a la majorite 
des crimes.** 

** On comprend bien pourquoi la portae de cette loi preconfederative inspiree d'une lol 
britannique de 1 859 a ete elargie dans le Code crimlnel canadien a la lecture des propos 
suivants ecrits par Sir Jame Stephen a qui nous devons notre Code. 

"Theoretically, or at least according to the earliest theory upon the subject, the 
court does not look beyond the grand jury. The result is that in this country 
any one and every one may accuse any one else, behind his back and without 
giving him notice of his intention to do so, of almost any crime whatever. Till 
very lately the word "almosr ought to have been omitted, but In 1 859 one of 
those small reforms was made which are characteristic of English legislation. 
In that year it was provided by 22 & 23 Vie. c. 1 7, that no person should indict 
another for perjury, subornation of perjury, conspiracy, obtaining money by 
false pretences, keeping a gambling house, keeping a disorderly house, or any 
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Des modifications au Code criminel survenues respectivement en 1969 et 1985 
ont donne preseance au contr()le judiciaire sur celui du procureur general avec le 
resultat qu'aujourd'hui lorsque le proces d'un prevenu accuse d'un acte criminel 
exige le dep6t d'un acte d'accusation et que la poursuite est menee par un 
poursuivant prive, l'article 574(3) prevoit qu'un tel acte d'accusation peut etre 
depose avec le consentement du Tribunal ou du juge devant qui I' accuse a ete 
renvoye pour subir son proces. n en va de meme en vertu de l'article 577(d) 
lorsque le prevenu a ete libere au terme de l'enquete preliminaire ou que celle-ci 
n'a pas eu lieu. 

11 convient de s'interroger serieusement sur l'opportunite de maintenir ce 
pouvoir judiciaire de surveillance des poursuites privees en matiere d'actes 
criminels puisqu'il s'agit la d'une responsabilite qui incombe essentiellement au 
procureur general. En fait, l'alinea 3 de l'article 577 C.cr. devrait etre abroge car 
il repose sur une conception erronee des r6les re�pectifs du procureur general et 
des tribunaux et conduit a des incoberences. 

D'une part, en effet, le juge qui refuse d'autoriser un plaignant prive a deposer 
un acte d'accusation se trouve a reviser en quelque sorte la decision de celui qui a 
cite a proces alors que cela devrait se faire par certiorari. En outre, fait-il cette 
revision sur la base d'une preuve nouvelle, substitue-t-il son appreciation de la 
preuve a celle du juge enqueteur, applique-t-il le droit differemment, etc ? 
D'autre part, si le juge consent a la presentation d'un acte d'accusation alors que 

indecent assault, unless he is permitted to do so by a judge or the Attorney or 
Solicitor General, or unless he Is bound over to prosecute by a magistrate. 
These provisions were extended to libels by 44 & 45 Vie. c. 60, s.6. � 
impossible to give any reason why the limitation so imposed on a dangerous 
right should not be carried much further. indeed it obviously ought to be 
imposed on all accusations whatever. lt is a monstrous absurdity that an 
indictment may be brought against a man secretly and without notice for taking 
a false oath or committing forgery but not for perjury; for cheating but not for 
obtaining money by false pretences; and for any crime involving indecency or 
immorality except the three above specified, namely, keeping gambling houses, 
keeping disorderly houses, and indecent assaults. There are many such 
offences (rape, for instance, and abduction) which are quite as likely to be 
made the subject of vexations indictments intended to extort money. The 
Criminal Code Commissioners of 1 878-9 recommended that this act should be 
applied to all indictments whatever, and that the power of secret accusation, 
which came into existence only by an accident, should be altogether taken 
away". (A History of the Criminal Law of England, Vol. 1 (New·York, Franklin, 
reprint 1 964) p. 293-4 (nous soulignons) 
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le procureur general a refuse d 'assumer la conduite des procedures, il siege alors 
en revision de la decision du procureur general de ne pas intervenir. Or, les 
decisions d'opportunite en matiere de poursuites criminelles incombent au 
procureur general et a lui seul. Elles ne sont done pas judiciairement revisables a 

moins de constituer un abus de procedure ou d'etre contraires a la Charte. 

Des lors , quand un plaignant prive demande au procureur general de prendre 
fait et cause et que celui-ci refuse de deposer un acte d 'accusation, aucun juge ne 
devrait avoir le pouvoir d'autoriser le plaignant prive a en presenter un. De 
meme, les alineas (d) de l 'article 577 C.cr. et (b) de l 'article 485.1 C.cr. devraient , 
etre abroges puisqu'ils conferent aux tribunaux le pouvoir de s 'immiscer dans la 
discretion de poursuivre du procureur general, ce qui n '  est aucunement de leur 
ressort comme l'a si bien explique en ces termes la Commission de reforme du 
droit du Canada : 

«Apres mure reflexion, nous avons ecarte la possibilite de permettre au 
pouvoir judiciaire de contr6ler dans leur ensemble les pouvoirs 
discretionnaires de la couronne. Plusieurs raisons nous ont incites a 

prendre cette decision. En premier lieu, nous pensons que ce pouvoir de 
surveillance imposerait aux tribunaux un fardeau qu'ils ne pourraient 
assumer. En deuxieme lieu, il n'est pas possible de les mettre en possession 
de tous les renseignements voulus pour leur permettre de reviser de fa�on 
adequate des decisions du poursuivant. En troisieme lieu, le fait pour les 
tribunaux de reviser les pouvoirs discretionnaires de la couronne les · 

engagerait dans des controverses politi ques [au sens "policy" du terme], ce 
qui n'est pas souhaitable , en plus de les identifier de trop pres aux 
fonctions propres a la police et a la poursuite.» (C.R.D.C. Procedure 
penale, Les poursuites penales : responsabilite politique ou judicia ire. Doe. 
de travail 15, 1975, p. 66) 

Par ailleurs, on pourrait souhaiter preserver le mecanisme de l'autorisation 
judiciaire soit comme moyen de rendre le procureur general davantage comptable 
devant le Parlement (cf. Dawson c. R. [1983] 2 R.C.S. 144, p. 155) soit comme 
moyen de lui permettre de ne pas intervenir dans la poursuite privee tout en 
laissant celle-ci suivre son cours. 
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Or, le procureur general qui refuse d'endosser une poursuite privee apres une 
citation a proces n'est pas mains tenu et expose a l'obligation de rendre compte 
que lorsqu'il arrete les procedures apres la presentation sur autorisation judiciaire 
d'un acte d'accusation avec le risque dans ce cas d'une confrontation non 
souhaitable entre le procureur general et l'autorite judiciaire. Quant a fournir au 
procureur general le moyen de laisser cheminer les procedures sans s'y impliquer, 
si tant est que ce soit un objectif a poursuivre, on peut atteindre le meme n!sultat 
en prevoyant plutot que le plaignant prive peut obtenir du procureur general 
l'autorisation de presenter un acte d'accusation et conduire les procedures. 

Au demeurant, il semble preferable de confier au procureur general la 
responsabilite de surveiller les poursuites privees puisque non seulement il est 
mieux place que les tribunaux pour ce faire mais, comme l'a mentionne 
recemment la Cour supreme par la voix de l'honorable L'Heureux-Dube, la 
discretion ultime des poursuites criminelles est du ressort exclusif du procureur 
general: 

«En outre, si le controle judiciaire du pouvoir discretionnaire de la 
poursuite etait permis, les tribunaux seraient egalement pries de considerer 
la validite des differentes raisons avancees pour chaque decision, ce qui 
exigerait l'analyse des politiques, des pratiques et de la procedure du 
procureur general. Le tribunal devrait alors evaluer apres coup la decision 
du ministere public dans bon nombre d'affaires pour determiner si les 
motifs avances pour justifier l'exercice de son jugement sont un subterfuge. 
Cette methode de controle judiciaire est non seulement inappropriee et 
tbeoriquement impraticable, mais comme l'a fait remarquer le juge 
Kozinski dans l'arret United States c. Redondo-Lemos, 955 F.2d 1296 (9th 
Cir. 1992), a la p. 1299: 

[ ... ] 

Une telle situation rendrait tout a fait inefficace !'administration de la 
justice. En outre, le ministere public ne peut fonctionner a titre de 
poursuivant devant le tribunal tout en etant egalement assujetti a sa 
surveillance generale. Pour sa part, le tribunal ne peut a la fois superviser 
l'exercice du pouvoir discretionnaire de la poursuite et agir a titre d'arbitre 
impartial de l'affaire qui lui est soumise. Le controle judiciaire du pouvoir 

216 



ANNEXE H 

discretionnaire de la poursuite, qui permettrait aux tribunaux de considerer 
si oui ou non le pouvoir discretionnaire du ministere public a ete 
correctement exerce, detruirait le systeme de justice meme qu'il est cense 
proteger (United States c. Redondo-Lemos, precite, a la p. 1300). 

Dans !'arret Director of Public Prosecutions c. Humphzys, precite, a la p. 
561 1, le vicomte Dilhorne avance une raison supplementaire pour laquelle 
l'examen judiciaire du pouvoir discretionnaire de la poursuite n'est pas 
souhaitable: 

[TRADUCTION] Un !uge ne doit oas descendre dans l'arene. 11 ne doit 

avolr ni sembler avoir aucune responsabilite dans !'institution d'une 

poursuite. Les rOles du mlnistere public et des juges dolvent etre 

nettement delimites. SI un iuge a le pouvolr de refuser d'entendre une 

affaire parce gu'a son avis, elle n'aurait pas dO &tre engagee. on en 

viendra vite a penser que les affaires dont il aytorise la poyrsuite sont 

entamees avec son consentement oy son approbation [Soullgne du 

juge L'Heureux-Dube 

Notre systeme n'autorise pas le juge a dieter au ministere public les crimes 
pour lesquels une poursuite doit etre intentee et le moment de le faire. 

[ ... ] 

L'invitation lancee par moo collegue a la Cour d'appel d'intervenir dans le 
pouvoir discretionnaire de la poursuite, en !'absence d'un abus de 
procedure, va a 1' encontre de la doctrine et de la jurisprudence. Elle 
comporte egalement les dangers que j'ai mentionnes precedemment.» 
CR. c. Power [1994] 1 R.C.S. 601, p. 626 a 629] 

Ajoutons, enfin, que conformement aux principes ci-haut formules et en accord 
avec le projet de loi C-41 qui des son entree en vigueur confiera au procureur 
general, comme il se doit, la discretion de proceder a la non-judiciarisation avec 
mesures de rechange, aucune denonciation relativement a une infraction ayant fait 
l'objet d'une telle mesure ne devrait pouvoir etre deposee sans l'autorisation 
prealable du procureur general. 0 
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Recommandations : 

1) Que soit maintenue au Code criminel la possibilite pour tout citoyen de faire 

une denonciation par ecrit et sous serment devant un juge. 

2) Que soit clairement affirme au Code criminel le caractere public des poursuites 

en faisant du depl>t d'une denonciation par un agent de la paix, la regie et par 

un simple citoyen, !'exception. 

3) Que soit precise au Code criminel que le procureur general a la responsabilite 

de superviser les poursuites intentees par des plaignants prives tant a l'egard 

d'actes criminels que d'infractions punissables sur declaration sommaire de 

culpabilite. 

4) Que la delivrance de toute sommation ou mandat soit precedee d'une 

preenqu�te avec audition des temoins lorsque la denonciation a ete deposee 

par un citoyen. 

5) Que cette preenqu�te soit tenue par un juge de profession. 

6) Qu'aucune preenqu�te ne soit tenue sans que le procureur general en ait ete 

prealablement avise dans un delai raisonnable. 

7) Que soit reconnu au procureur general le pouvoir d'intervenir a toute 

preenqu�te pour observer, conduire ou arr�ter les procedures et qu'a cette fin, 

il puisse contre-interroger les temoins, en assigner et presenter toute preuve 

pertinente. 

8) Que la preenqu�te soit tenue a huis dos en presence du plaignant prive, du 

procureur general et, sur autorisation du juge, de tout agent de la paix et 

qu'elle soit assortie d'une ordonnance de non publication. 

9) Qu'il soit precise au Code criminel que le plaignant prive n'a pas acces aux 

rapports de police ni a taus renseignements nominatifs detenus par le 

ministere public. 
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10) Que !'obtention de tout mandat de perquisition par un plaignant prive soit 
soumis a la meme procedure que celle du depot d'une denonciation. 

1 1) Qu'aucune nouvelle denonciation ne puisse etre deposee relativement a la 
meme infraction ou la meme affaire par un plaignant prive en !'absence d'une 
preuve nouvelle. 

12) Que soit abroges les alineas 574(3), 577(d) et 485.1(b) du Code criminel. 
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HISTORY OF THE LEGAL LIST1• 2 

The legal list approach to regulation of trustee investment was developed by 
t he Court of Chancery in the latter par t of the 18th  century and was codified by 
t he British Parliament in the mid 19th century. This development came about as 
a result of the burst of the "South Sea Bubble" in the mid 18th century. Prior to 
this event t here were no restrictions on trustee investments and as commerce 
boomed through the early par t of the 18th century trustees invested in risky, 
though profitable enterprises. The burst of the South Sea Bubble was similar in 
effect to the stock market crash of 1929, resulting in the loss of vast sums of 
money and lef t many trust beneficiaries destitute . 

This event, and other financial disasters, persuaded the Court of Chancery to 
restrict trustees and declare that investment in commercial enterprises was 
tantamount to speculation and that no trustee had the right to speculate with 
another person's money . Instead, declared the Cour t, the duty of the t rustee was 
to place the funds in a stable and well secured investment. With the emergence 
of government stocks, loans to the government secured by the government with its 
revenues, an investment became available which provided income while securing 
the trust funds. 

These were the instruments in which Chancery invested moneys under its own 
control on behalf of beneficiaries. And appeals to the Cour t for advice resulted 
in the commendation of the same practice to trustees. As a result trustees who 
were held liable for losses were told that had they followed the Court's lead the 
losses would not have occurred or, if there had been loss, they would not have 
been held liable for a lack of due and proper care .3 

With the growth of industry and commerce in the 19th century there came to 
be a desire for a broader range of trustee investment other than government 

This memorandum was prepared with the able assistance of Don Masson, 
an Alberta Law Reform Institute Research Student now articling with the Court of 
Appeal of Alberta. 

2 Much of the following historical background is from D.W.M. Waters, Law of 
Trusts in Canada, 2d ed. (Toronto: Carswell, 1984) 766-775. 

3 Supra note 2 at 767. 
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stocks .  In 1859 the British Government, responding to pressure from trustees to 
be allowed more breadth of investment, enacted the Trustee's Relief Ad and the 
statutory legal list was born. While initially permitted investment was limited to 
Bank of England and Ireland, and East India stocks, the list was expanded 
throughout the 19th century to include shares in railway companies, public 
utilities, and other safe investments.5 

In Canada, the English model was followed, and Canadian jurisdictions either 
adopted the English law or enacted legislation of their own based on the English 
model . For a number of decades the Canadian lists followed the Imperial Statute 
and made changes as the Imperial Parliament did.6 Although the list was 
changed and expanded, the underlying character of the list did not. The list 
remained a safe and reliable way to preserve the capital of the trust while 
providing an income adequate for the beneficiaries . 

At the time of the inception of the legal list there was no inflation in England 
and a return of 3% on investment was sufficient to provide an adequate income 
for the trust's beneficiaries . However with two world wars, a catastrophic 
depression, high inflation rates, and other economic factors, the twentieth century 
does not have the same economic conditions which made the legal list viable in 
an earlier time . Despite these changes the legal list remained largely unchanged 
resulting in more and more testators and settlors, particularly in the post world 
war IT era, preferring to give their trustees complete investment discretion making 
the legal lists irrelevant . 

Sensing a change in the wind, the Uniformity Commissioners began in 1951 to 
re-evaluate the legal list . In 1957 the Uniformity Commissioners adopted a model 
legal list which provided trustees with more options for investment, including the 
ability to invest in preferred stocks but not common stocks. Though a number of 
provinces did revise their lists , many including both preferred and common stock, 
by the mid 1960s the 1957 model act had failed to receive the level of Provincial 

4 1859 (U.K.) 22 & 23 Vict., c. 35, s. 32. 

5 Supra note 1 at 768. 

6 Manitoba Law Reform Commission, Report on Investment Provisions Under 'The 
Trustee Act": Report #50 (Winnipeg : 1982) at 3. 
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acceptance hoped for and the Uniformity Commissioners again returned to the 
problem of trustee investment. 

The difference between the efforts in the 1950s and those in the 1960s was 
that rather than attempting to revise the legal lists, the commissioners created a 
"prudent person rule" following the lead of the United States where, by the mid 
1960s, well over half of the American jurisdictions bad abandoned the legal list 
and adopted a prudent person rule.7 The model Act was adopted in 1970 and 
was first enacted by New Brunswick in 1971.8 In the same year the Northwest 
Territories also adopted the new model Act,9 followed by the Yukon Territory in 
1980,10 and Manitoba in 1983.11 To date no other Canadian jurisdiction has 
adopted the prudent person rule, though almost all American jurisdictions have 
now done so.12 

PROBLEMS WITH THE LEGAL UST 

A trustee has several goals to pursue when trust funds are invested. First the 
trustee must ensure the security of the capital and preserve the fund for its 
intended purposes. As a result speculation is not appropriate unless the testator 
or settlor has specifically sanctioned it. Secondly the trustee is, usually, expected 
to invest the funds so as to provide a continuing source of income for the 
beneficiary, or to accumulate for a specific purpose such as funding the education 

7 /bid at 5. 

8 S.N.B. 1971, c. 73, s. 2 (now R.S.N.B. 1973, c. T-15, s. 2). 

9 O.N.W.T. 1971, c. 20 (now R.O.N.W.T. 1974, c. T-8, s. 3). 

10 O.Y.T. 1980, c. 33, s. 1(1) (now C.O.Y.T. 1976, c. T-6, as amended, ss. 3,4). 

11 S.M. 1982-83, c. 38, s. 5. (now C.C.S.M. c. T160 s. 68). 

12 John H. Martin, "The Preface to the Prudent Investor Rule" (November, 1993), 
Trusts and Estates 42 at 42. Prudent Investor rules in Ontario are limited to 
substitute decision makers. 
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of the beneficiary.13 The trustee's goal is to strike a balance between these two 
objectives and to maximize return on investment while minimizing risk to the trust 
capital. The legal list successfully accomplishes the latter objective, but fails to 
accomplish the former. 

This problem was identified in 1966 by the Uniformity Commissioners who 
criticized the legal list approach for putting too much emphasis on the 
preservation of the funds under administration to the detriment of the equally 
important objective of providing income. As L.P. Pigeon Q.C. (as he then was) 
and J.W. Durnford stated: 

The result is a restricted list of permissible investments ... of which the 
principal characteristic is "safety" in the sense that such investments are not 
supposed to be likely to depreciate as to their face values. 

Such a substitution of the state's view of what is a prudent investment for 
that of the individual trustee through the enactment of a legal list does not, 
however, result in the preservation of the real value of the funds. Indeed 
the latter is certain to decline with the passage of time because of a 
number of factors.14 

The fundamental problem with the legal list model of trustee investment 
control is that a list is incapable of keeping up with the changing investment 
needs of a modern economy. To change the list to meet these needs requires 
legislative amendment and, as the Manitoba Law Reform Commission noted in its 
1981 report, Instrument Provisions Under the 'Trustees Act" at 6 "(o]ften the 
legislature has more pressing problems to deal with." 

At one time the legal list was capable of accomplishing the two objectives. In 
the late 19th and early 20th century when there was no inflation, investments 
authorized by the legal list might yield a 3% return and provide a generous living 

13 Law Reform Commission of Saskatchewan, Consultation Paper on the Law of 
Trust #2: The Investment Powers of Trustees (Saskatoon: College of Law, University 
of Saskatchewan, March 1995) at 3. 

14 Louis-Philippe Pigeon, Q.C. and J.W. Durnford, 'Trustee Investments" 
Proceedings of the Forty-Eighth Annual Meeting of the Conference of Commissioners 
on Uniformity of Legislation in Canada, 1966, 106 at 106. (The primary factor 
identified by the Quebec Commissioners was inflation). 
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allowance for the beneficiaries. This is not the situation today. The Manitoba 
Law Reform Commission noted in 1981 that: 

investors who wish to strike a fair balance between preseiVation of capital 
and suitable income must be flexible, sophisticated and aggressive. It must 
also be remembered that the market place is dynamic. This being the case, 
trust management is an active enterprise. As the market changes, the 
trustee ought to be able to change the investment strategy of the trust and 
to do this requires flexibility.15 

At present the legal list does not allow for the level of flexibility required by 
trustees to be able to strike that important balance between generating income 
and preserving the trust capital. 

A further problem with the legal list approach has been identified by the 
Manitoba Law Reform Commission. The list, it is argued, may encourage 
uninformed trustees to believe that their responsibility to invest prudently has 
been discharged by investing in accordance to the legal list. However, a trustee 
who places trust funds in long term interest-bearing securities of a sort that meet 
the requirements of a province's list may be doing the beneficiary a disservice in a 
period of high inflation.16 The Manitoba Commission found that trustees may 
still be liable for mismanaging trust funds even if they have complied with the list 
in every transaction conducted. As the Commission stated: 

An incompetent trustee is an incompetent trustee and remains so 
regardless of what legislation prevails in his jurisdiction. The original 
purpose of the legal list was to protect the beneficiaries of the trust, not 
the incompetent trustee.17 

REFORM ACTIVITIES 

In determining how best to approach the issue of reforming trustee 

15 Supra note 6 at 7. 

16 Supra note 13 at 12. 

17 Supra note 6 at 10. 
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investments several options present themselves. These options can be divided 
into two broad categories: A) Legal List Reform; and B) Prudent Investor Rule. 

A. Legal List Reform 

By retaining the legal list it is possible to satisfy those who feel that the legal 
list provides the guidance needed by trustees in order to ensure that the trustee 
invests trust funds in a safe manner in order to preserve the capital. While 
working within the boundaries of the legal list there are several methods of 
reforming the list: 

1. Update the Legal List: 

Update the legal list to reflect the investment strategies of the 1990 and to 
allow trustees to take advantage of those strategies. 

2. Amend the Legal List: 

The legal list could be amended to allow for broader investment by trustees, 
and the trustee legislation revised to put the list in regulations and thus allow for 
amendment by order in council rather than legislation. 

3. Saskatchewan Modification/The Trustee Investment Act: 

Based on the English Trustee Investment Act , the Saskatchewan Law Reform 
Commission has suggested modifying the legal list to allow for a portion of the 
trust funds to be invested in a broad range of investments with the remainder of 
the funds to be invested in safe, traditional list investments. 

B. Prudent Investor Rule 

1. Uniformity Commissioners Model Act: 

Adopted in 1970 by the Conference of Commissioners on Uniformity of 
Legislation in Canada, this model act was adopted by New Brunswick and the 
Northwest Territories in the early 1970s and provided the foundation for the 
Yukon Territory's and Manitoba's Prudent Investor Acts. 
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2. National Conference of Commissioners On Uniform State Laws: 

Adopted in 1994 by the American N.C.C.U.S.L, this is an updated version of 
the American prudent person rule; for the first time, it incorporates the portfolio 
theory of trustee investment. The incorporation of this theory marks a quantum 
improvement in the rules and is a major reason for review of the ULC Model 
Act. 

REFORM OPTIONS 

A. Legal List Reforms 

1. Update the List 

This reform option may best be described as the option not to reform. Instead 
it would require an analysis of modem investment needs in order to create a legal 
list which accurately reflects today's investor's needs. This was the approach 
taken by the Uniformity Commissioners throughout the 1950s, and met with little 
success. 

Ultimately this option can never be more than a stopgap measure. By its 
nature the process of bringing the list into line with today's economic reality leads 
to an outdated list tomorrow. This process would have to be an ongoing one 
constantly trying to keep up with the rapid changes in a modem global economy. 

2. Amending the Legal List 

This reform would simply update and expand the legal list to provide leeway 
for trustees to be able to invest in a broader number of investments. By doing 
this, and by allowing changes to the list by orders in council, rather than having to 
amend the legislation itself, it may be possible to build in sufficient flexibility to 
overcome the limitations of the legal list approach. 

Like the first this option does not address the underlying problems with the 
legal list. Even if the list were to be very broadly worded it would remain a static 
document incapable of responding to rapid changes, and while allowing the list to 
be amended through orders in council may result in more prompt adjustments to 
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the list it would still be impossible for legislators to anticipate all of the changes 

needed. In addition, one of the problems identified by the Manitoba Law Reform 

Commission remains; governments will often have more pressing concerns than 

updating the list in a timely manner, even by means of regulation. The lag exists, 

aside from the philosophical question of whether such a "paternal" attitude is 

justifiable. 

3. The Saskatchewan Modified List 

In a recent consultation paper the Law Reform Commission of Saskatchewan 

has advocated following the English lead in regard to trustee investment with 

some modification.18 Under this approach the concept of the legal list is 

retained. However, the list is divided into two categories: a narrow investment 

category and a wide investment category. Under the English Trustee Investment 

Act, 196119 a trustee subject to the Act can invest up to 50% of trust funds in 

"Wide Range Investments", which includes investments considered too speculative 

under the old legal list regime, including common shares of companies with 

proven ability to pay dividends. The balance of the trust funds would remain 

invested in "Narrow Range Investments" which are similar to those found in the 

old legal list. 

The Saskatchewan Law Reform Commission advocates following the general 

principle of the English Approach with some modifications. Under their proposal 

there would be no restriction on the percentage of trust funds which may be 

invested in Wide Range securities. However, a trustee would be prevented from 

investing in these types of investments without first obtaining the written advice of 

a recognized financial advisor. In this way it is felt that a trustee may be given 

the flexibility required in today's investment climate, while retaining the security 

provided by the legal list.20 

18 Supra note 13. 

19 9&10 Eliz. 2, c. 62. 

20 Supra note 13 at 24. The following is the recommendation of the Law 
Reform Commission of Saskatchewan. 
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While the Saskatchewan proposal at first glance appears to be a departure 
from the list approach, a closer look reveals that it is still subject to the 
limitations of the legal list. The Wide Range investments, though offering more 
flexibility to a trustee, still limit the trustee to investments approved by regulation. 
In doing so the criticisms regarding the static nature of the list and the lag 
between the need for modification to the list and legislative action are still 
applicable to the Saskatchewan proposal. 

4. The Legal List and the Problem of Exclusions 

One of the factors cited by the Saskatchewan Law Reform Commission for 
requiring a change to the legal list is the high number of trustees who do not 
come under any statutory control in regards to their trust fund investment 
decisions. Professor Waters estimates that over 90% of professionally drawn 
trusts contain an express power of investment in which trustees are given a free 
hand to invest as they see fit.21 This strikingly high number of trusts containing 

1. Investments approved for trustees governed by The Trustee Act should consist of 
two classes: 

(a) Government (municipal, provincial, federal, and selected foreign securities) 
now included in the list of approved investments under the Trustee Act; first 
mortgages and securities secured by first mortgages or trust indenture; Insured 
Deposits in financial institutions; Securities guaranteed by governments. 

(b) All other publicly-traded securities and securities approved by Regulation. 

2. Trustees should be directed to invest funds, having regard to the nature and 
purposes of the trust, to maintain an appropriate balance between income and 
capital, and to meet the needs of the trust for security and growth. 

3. A trustee should not be permitted to invest in class (b) securities without obtaining 
advice, in writing, of a recognised financial advisor. This recommendation should 
apply to trustees who are permitted to make investments not included in the 
approved list, and to trustees who have been given discretionary investment powers. 

4. A trustee should not be permitted to apply to the court for permission to make an 
investment that is not otherwise approved. 

21 Supra note 2 at 775. 
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an express power of investment is likely the result of general dissatisfaction with 
the legal list.22 As a result there are a great number of trustees who do not fall 
under statutory control, but who are instead left to invest as per the provisions of 
the trust instrument, and do so under an uncertain, and poorly defined standard of 
care. 

This high level of opting out creates problems. For example a trustee with an 
express investment power may face a burden of proof problem and have to show 
that be or she bad the power to invest in a subsequently disputed manner. As 

such the trustee must be certain that the intention of the settlor is clearly 
recorded. Even where the settlor's language is apparently clear the settlor's intent 
may not be. Professor Waters illustrates this with an example of a trust 
instrument in which the settlor stated that the funds "are to be invested at the 
discretion of my trustee." By stating this, is the settlor merely reiterating the law 
that among the permitted investments contained in the legal list the trustees have 
the discretion as to which investments the funds will be put in, or is be 
authorizing the trustee to invest outside the boundaries of the legal list?23 Other 
problems can also arise out of an express power of investment, such as defining 
"investment" and determining when it is the trustee's duty not to follow the 
investment directions of the settlor . 

To get around this problem the Saskatchewan Law Reform Commission has 
recommended that all trustees be subject to the requirement that, before investing 
in a "Wide Range" investment, they seek the advice, in writing, of a recognized 
financial advisor. This section would apply to all trustees including those who are 
permitted to make investments not included in the approved list and those who 
are given discretionary investment powers.24 In this way all trustees will have 
some check on their actions, as well as having some protection should an 
investment go awry. However in achieving this safeguard the Saskatchewan 
recommendation appears to come dangerously close to removing the power of 

22 Supra note 13 at 4. 

23 Supra note 2 at 776. For an in-depth discussion on the problems of express 
powers of investments see Waters 775-780. 

24 Supra note 13 at 24. The required qualifications for a "financial advisor" vary 
widely from province to province. 
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settlors to create a trust as they see fit. If a settlor has chosen a particular trustee 

on the strength of that person's investment acumen why should the settlor's choice 

be hindered by the requirement that the trustee seek advice from a recognized 

financial advisor? Or perhaps due to the sensitivity of a particular investment the 

trustee is unable or unwilling to have an investment "vetted" by such an expert. 

One can certainly imagine numerous situations where having to seek advice could 

seriously hinder a trustee's ability to perform his or her duties, to the detriment of 

the beneficiaries. 

B. Prudent Investor Rule 

The Prudent Investor Rule was pioneered by the Massachusetts courts in 1830. 

Under this rule there is no statutory list of trust investments, and in the absence 

of a direction to the contrary contained in the trust instrument, a trustee is free to 

invest the trust funds in any class of securities, subject only to the requirement 

that the investment be one which a prudent person would make. As Justice 

Putnam stated in Harvard College v. Amory: 

All that can be required of a trustee to invest is that he shall conduct 
himself faithfully and exercise sound discretion. He is to observe how men 
of prudence, discretion, and intelligence manage their own affairs, not in 
regard to speculation, but in regard to the permanent disposition of their 
funds, considering the probable income, as well as the probable safety of 
the capital to be invested.25 

Throughout the 1940s and 1950s American law reformers debated the relative 

merits of the legal list and the prudent person rule but by the mid 1950s the trend 

towards the prudent person rule had clearly become dominant, and by 1981 

approximately 80% of American jurisdictions had adopted the prudent investor 

rule.26 

A common criticism of the prudent person rule, as it has been effected in the 

United States, is that it created an overly restrictive approach to trustee 

25 Harvard College v. Amory, (1830) 9 Pick. 446. 

26 Supra note 6 at 5. This number has almost certainly increased since the 1982 
report. 

231 



UNIFORM LAW CONFERENCE OF CANADA 

investment by not allowing for a net approach to determining when a trustee has 

acted prudently. Rather than looking at the overall investment strategy of a 

trustee to determine if prudence has been exercised, each individual investment 

has been analyzed in isolation. As such, a trustee who has made one risky 

investment and 99 conservative ones may still find himself liable for any loss 

caused by that one investment, even though the trustee has pursued a sound and 

profitable investment strategy.27 

The Manitoba Law Reform Commission addressed this problem by 

recommending that a trustee who is sued for imprudence may defend such an 

action by showing a prudent investment policy which was not speculative or 

imprudent even though a particular investment viewed in isolation may have 

been.28 American law reformers have also recognized this problem and the 

National Conference of Commissioners on Uniform State Laws implemented a 
similar recommendation to that of the Manitoba Law Reform Commission in the 

Model Unifonn Prudent Investor Act adopted at its Summer 1994 meeting. 

A further problem with the traditional prudent person rule identified by the 

Manitoba Commission, and addressed in the Manitoba legislation, concerns the 

varying level of skill possessed by trustees. It was the view of the Manitoba 
Commission that a professional acting as a trustee for profit should be held to a 

higher standard of care than a small trustee who may be acting as a favour to a 

friend. However upon reviewing the case law the Manitoba Commission 

concluded that a section, such as Manitoba's then section 81 of The Trustee Act, 

which allows the court to relieve a trustee from liability for a technical breach if 

he has acted "honestly, reasonably, and ought fairly to be excused"29 had been 
misapplied. According to the Manitoba Commission the phrase "ought fairly to 

be excused" has been used by the courts to provide protection to lay trustees.30 

American law reformers have chosen to follow a different route than 

27 Supra note 12 at 43. 

28 Supra note 6 at 27. This recommendation is currently contained in Manitoba's 
legislation at s. 79 (Defence Based on Investment Policy). 

' 

29 The Trustee Act, C.C.S.M. c. Tl60. 

30 Supra note 6 at 19-22. 
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Manitoba in regards to the standard of care to be imposed on lay trustees and 

have instead provided a statutory list of criteria in Section 2 of the Model Uniform 

Prudent Investor Act. This list is not meant to be an exhaustive definition of 

prudence, but rather is indicative of the presence or absence of prudence. 

Additionally the Model Act includes a specific statement that: 

a trustee who has special skills or expertise, or is named trustee in reliance 
upon the trustee's representation that the trustee has special skills or 
expertise, has a duty to use those special skills or expertise.31 

Unlike the Manitoba section which protects a lay trustee this section raises the 

standard for a sophisticated trustee. 

RECOMMENDATIONS 

Recommendation 1 

The Uniform Law Section revisit the 1970 Uniform Prudent Investor Act. 

Recommendation 2 

The Uniform Law Section endorse the "Prudent Investor" approach. 

Recommendation 3 

The Uniform Law Section use the guide of the 1994 NCCUSL Model to 

review the following issues: 

(a) Standard of care especially for professional fiduciaries. 

(b) Portfolio management and strategy. 

(c) Review of inception assets. 

(d) Delegation of decision making power. 

31 National Conference of Commissioners on Uniform State Laws, Model Uniform 
Prudent Investor Act, Section 2(f). 
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EXAMPLES OF PRUDENT INVESTOR LEGISLATION 

1. Mr. Justice Putnam's articulation of the rule as stated in Harvard CoUege v. 
Amory. 

All that can be required of a trustee to invest, is, that he shall conduct 
himself faithfully and exercise a sound discretion. He is to observe how 
men of prudence, discretion, and intelligence manage their own affairs, not 
in regard to speculation, but in regard to the permanent disposition of their 
funds, considering the probable income, as well as the probable safety of 
the capital to be invested. 

2. The 1942 American Model Act 

In acquiring, investing, reinvesting, exchanging, retaining, selling and 
managing property for the benefit of another, a fiduciary shall exercise the 
judgment and care under the circumstances then prevailing, which men of 
prudence, discretion and intelligence exercise in the management of their 
own affairs, not in regard to speculation but in regard to the permanent 
disposition of their funds, considering the probable incomes as well as the 
probable safety of their capital. Within the limitations of the foregoing 
standard, a fiduciary is authorized to acquire and retain every kind of 
property, real, personal or mixed, and every kind of investment, specifically 
including, but not by way of limitation, bonds, debentures and other 
corporate obligations, and stocks, preferred or common, which men of 
prudence, discretion and intelligence acquire or retain for their own 
account. 

3. Conference of Commissioners on Uniformity of Legislation in Canada 1970 
Model Act & The New Brunswick and Yukon Territory Legislation 

Unless a trustee is otherwise authorized or directed by an express provision 
of the law or of the will or other instrument creating the trust or defining 
his powers and duties, he may invest trust money in any kind of property, 
real, personal, or mixed, but in so doing, he shall exercise the judgment 
and care that a man of prudence, discretion and intelligence would exercise 
as a trustee of the property of others. 
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4. Northwest Territories Legislation 

Unless otherwise authorized or directed by an express provision of the law 
or of the will or other instrument creating the trust or defining the duties 
and power of the trustee, 

(a) Subject to paragraph (b), a trustee is authorized to invest in 
every kind of property, real, personal or mixed; and 

(b) in investing money for the benefit of another person, a trustee 
shall exercise the judgment and care that a man of prudence, 
discretion and intelligence would exercise as a trustee of the 
property of others. 

5. Manitoba Legislation 

(1) Subject to any express provision of the law or the will or other 
instrument creating the trust or defining the duties and powers of the 
trustee, and subject to subsection (2), a trustee may invest in any kind of 
property, real, personal, or mixed. 

(2) Subject to any express provision of the will or other instrument 
creating the trust, in investing money for the benefit of another person, a 
trustee shall exercise the judgment and care that a person of prudence, 
discretion and intelligence would exercise in administering the property of 
others. 

6. 1994 American Uniform Prudent Investor Act 

SECI'ION 1. PRUDENT INVESTOR RULE 

(a) Except as provided in subsection (b), a trustee who invests and 
manages trust assets owes a duty to the beneficiaries of the trust to comply 
with the prudent investor rule, as set forth in Sections 2 through 9. 

(b) The prudent investor rule is a default rule that may be 
expanded, restricted, eliminated, or otherwise altered by provisions of the 
trust. A trustee is not liable to a beneficiary to the extent that the trustee 
acted in reasonable reliance on provisions of the trust. 
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SEcriON 2. STANDARD OF CARE; PORTFOLIO STRATEGY; RISK AND 
RETURN OBJECTIVES. 

(a) A trustee shall invest and manage trust assets as a prudent 
investor would, by considering the purpose, terms, distribution 
requirements, and other circumstances of the trust. In satisfying this 
standard, the trustee shall exercise reasonable care, skill, and caution. 

(b) A trustee's investment and management decisions respecting 
individual assets must be evaluated not in isolation, but in the context of the 
trust portfolio as a whole and as part of an overall investment strategy having 
risk and return objectives reasonably suited to the trust. 

(c) Among circumstances that a trustee shall consider in investing 
and managing trust assets are such of the following as are relevant to the 
trust or its beneficiaries: 

(1) general economic conditions; 
(2) the possible effect of inflation or deflation; 
(3) the expected tax consequences of investment decisions or strategies; 
(4) the role that each investment or course of action plays within the 
overall trust portfolio, which may include financial assets, interests in 
closely held enterprises, tangible and intangible personal property, and 
real property; 
(5) The expected total return from income and the appreciation of 
capital; 
(6) other resources of the beneficiaries; 
(7) needs for liquidity, for regularity of income, and for preservation or 
appreciation of capital; and 
(8) an asset's special relationship or special value, if any, to the 
purposes of the trust or to one or more beneficiaries. 

(d) A trustee shall take reasonable steps to verify facts relevant to the 
investment and management of trust assets. 

(e) Subject to the standard of this [Act], a trustee may invest in any 
kind of property or type of investment. 

(f) A trustee who has special skills or expertise, or is named trustee in 
reliance upon the trustee's representation that the trustee has special skills or 
expertise, has a duty to use those special skills or expertise. 
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HISTORIQUE DE LA LISTE LEQALE1•2 

C'est la Cour de la chancellerie qui, a la fin du XVIII• siecle, instaure la 
formule de la liste le gale pour reglementer les placements de fiduciaire et c' est le 
Parlement britannique qui la codifie au milieu du siecle suivant. Cette nouveaute 
est l'aboutissement de I'« Affaire des mers du Sud », survenue au milieu du 
XVIII• siecle. Jusque-la, ces placements ne font l'objet d'aucune restriction et, au 
fil de l'essor commercial de la premiere partie du XVIII• siecle, les fiduciaires 
placent les fonds qui leur sont confies dans des entreprises profitables mais tres 
risquees. L' « Affaire des mers du Sud » a des effets semblables a ceux de la 
debftcle boursiere de 1929, entrainant la perte de grosses sommes d'argent et 
jetant dans !'indigence nombre de beneficiaires de fiducies. 

Cette affaire et d'autres catastrophes financieres convainquent la Cour de la 
chancellerie d'imposer des restrictions aux fiduciaires et de declarer que placer 
dans des entreprises commerciales est de la speculation et qu'aucun fiduciaire n'a 
le droit de speculer avec l'argent d'autrui. Le devoir du fiduciaire est plutot, selon 
la Cour, de rechercher les titres stables et les placements solidement garantis. 
L'apparition des valeurs d'Etat, ces pr�ts consentis au gouvernement et garantis 
par le Tresor public, rend possibles les placements qui, tout en procurant un 
revenu, garantissent les fonds en fiducie. 

Tels sont les titres dans lesquels la chancellerie place les fonds qui lui sont 
confies, au nom des beneficiaires, et les conseils demandes a la Cour l'amenent a 

recommander aux fiduciaires de se conformer a cette pratique. Par la suite, les 
fiduciaires tenus responsables de pertes se voient reprocher des pertes qui, s'ils 
avaient suivi les recommandations de la Cour, n'auraient pas eu lieu ou qui, 
meme s'ils ne l'avaient pas fait, n'auraient pas ete attribuees a un manque de 
prudence et de diligence raisonnables3 de leur part. 

I La presente note a ete redigee avec l'apport competent de l'etudiant Don 
Masson, chercheur aupres du Alberta Law Reform Institute et actuellement en stage 
a la Cour d'appel de l'Alberta. 

2 L'historique qui suit est tire en grande partie de D.W.M. Waters, Law of Trusts 
in Canada, 2d ed. (Toronto: Carswell, 1984) 766-775. 

3 Supra note 2, p. 767. 
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L'essor de l'industrie et du commerce, au XIX" siecle, amene a vouloir etendre 
l'eventail des placements de fiduciaire au-dela des valeurs d'Etat. En 1859, par 
suite des pressions de fiduciaires desireux d'avoir plus de latitude en matiere de 

placements, le gouvemement britannique adopte la loi dite Trustee's Relief Act, 

qui donnera naissance a la liste legale. Meme si, au debut, les placements 
autorises se limitent aux valeurs de la Banque d'Angleterre et d'Irlande et a celles 
des Indes orientales, au fil du XVIII" siecle la liste est etendue aux actions des 
compagnies de chemin de fer, aux valeurs des services publics et a d'autres formes 

de placements surs5• 

Au Canada, on suit le modele anglais et les gouvemements adoptent ou bien 

la loi anglaise ou bien une loi propre qui s'en inspire. Pendant plusieurs 
decennies, les listes canadiennes epousent la loi britannique et subissent des 

changements au gre des modifications apportees par le Parlement de Grande
Bretagne6. La liste est done modifiee et elargie, mais son caractere fondamental 
ne change pas : elle reste un moyen sur et fiable de preserver le capital d'une 
fiducie, tout en procurant un revenu suffisant aux beneficiaires. 

Au moment de la mise en oeuvre de la liste, l' Angleterre ne connait pas 
!'inflation et un rendement de 3 p. 100 du capital investi suffit a procurer un 
revenu satisfaisant aux beneficiaires de fiducies. Cependant, les suites des deux 
guerres mondiales, d'une crise catastrophique, de taux d'inflation eleves et 
d'autres facteurs economiques rendent impraticable la liste legale, auparavant 

viable, dans la conjoncture economique du XX" siecle. En depit de ces 
changements, la liste demeure sensiblement la meme, ce qui amenera de plus en 

plus de testateurs et de constituants, soucieux de laisser toute latitude a leurs 
fiduciaires, a rendre inoperantes les listes legales, notamment au lendemain de la 
Seconde Guerre mondiale. 

Conscients de ce revirement, les commissaires a l'uniformisation des lois 
entreprennent en 1951 de reexaminer la liste. Six ans plus tard, ils adoptent un 

4 1859 (U.K) 22 & 23 Vict., c. 35, art. 32. 

5 Supra note 1, p. 768. 

6 Manitoba Law Reform Commission, Report on Investment Provisions Under 'The 
Trustee Act'�· Report #50 (Winnipeg: 1982), p. 3. 
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modele qui offre aux fiduciaires des possibilites de placement plus nombreuses, 

dont celle d'investir dans des actions privilegiees, mais non dans des actions 

ordinaires. Meme si plusieurs provinces modifient leurs listes, incluant les actions 

privilegiees et ordinaires dans bien des cas, la loi modele de 1957 ne beneficie 

toujours pas, au milieu des annees 60, de l'appui escompte de la part des 

provinces, de sorte que les commissaires decident de reexaminer le probleme des 

placements de fiduciaire. 

La difference entre les efforts des annees 50 et ceux de la decennie suivante 

est que, au lieu de chercher a modifier les listes legales, les commissaires 

enoncent une ((regie de la personne prudente », suivant !'orientation prise aux 
Etats-Unis ou, des le milieu des annees 60, sensiblement plus de la moitie des 
:Etats americains ont substitue une telle regie a la liste Iegale7• La Ioi modele est 

adoptee en 1970 et promulguee pour la premiere fois au Nouveau-Brunswick 

l'annee suivante8• Cette annee-13., les Territoires du Nord-Ouest adoptent, eux 

aussi, la nouvelle loi modele9, imites par le Yukon en 198010 et par le Manitoba 

trois ans plus tard11• A ce jour, aucune autre province n'a adopte la regie de la 

personne prudente, meme si presque tous Ies Etats americains l'ont fait12• 

PROBLEMES POSES PAR LA LISTE LEGALE 

Le fiduciaire a plusieurs objectifs a atteindre lorsqu'il place des fonds en 

fiducie. Tout d'abord, il doit assurer la securite du capital et le preserver pour les 

fins visees. 11 en decoule que la speculation n' est pas appropriee, sauf si le 

7 Ibid., p. 5. 

8 L.N.B. 1971, c. 73, art. 2 (maintenant L.R.N.B. 1973, c. T-15, art. 2). 

9 O.N.W.T. 1971, c. 20 (maintenant R.O.N.W.T. 1974, c. T-8, art 3). 

10 O.Y.T. 1980, c. 33, par. 1(1) (maintenant C.O.Y.T. 1976, c. T-6, version 
modifiee des art. 3 et 4 ). 

11 L.M. 1982-83, c. 38, art. 5 (maintenant C.P.L.M., c. Tl60, art. 68). 

12 John H. Martin, "The Preface to the Prudent Investor Rule" (Nov. 1993) Trusts 
and Estates 42, p. 42. Les regles ontariennes du type dit "investisseur prudent" ne 
s'appliquent que selon des dispositions de la Loi sur la prise de decisions au nom 
d'autrui. 
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testateur ou le constituant l'a expressement sanctionnee. Ensuite, on attend 
ordinairement du fiduciaire qu'il place les fonds de maniere a procurer un revenu 
constant au beneficiaire ou a les accumuler pour une fin precise, comme 
!'education de celui-ci13• Le but du fiduciaire est de parvenir a un juste equilibre 
entre ces deux objectifs et de maximiser le rendement du capital investi tout en 
minimisant les risques courus par celui-ci. La liste legale permet d'atteindre ce 
dernier objectif, mais pas le premier. 

En 1966, les commissaires a l'uniformisation des lois signalent ce probleme, 
declarant que la formule de la liste legale met trop l'accent sur la preservation 
des fonds en fiducie au detriment de l'objectif, tout aussi important, de procurer 
un revenu. Comme l'affirmaient L.P. Pigeon, c.r. (a ce moment-la}, et J.W. 
Durnford: 

Cela donne lieu a une liste restreinte de placements admissibles ... dont la 
principale caracteristique est la « securite » du fait que la valeur nominale des 
placements n'est pas censee diminuer. 
En substituant la conception de l'Etat a celle que se fait le fiduciaire d'un 
placement prudent, par !'adoption d'une liste legale, on ne contribue 
cependant pas a preserver la veritable valeur des fonds. En realite, celle-ci 
diminuera immanquablement, au fil du temps, en raison d'un certain nombre 
de facteurs14• [traduction] 

Le probleme fondamental que pose le modele de liste legale fondee sur le 
controle des placements de fiduciaire est qu'il s'agit d'un outil statique qui ne 
peut evoluer au fil des besoins changeants en matiere de placements dans une 
economie moderne. Pour 1' adapter a ces besoins, il fa ut modifier la loi et, comme 
le mentionnait la Commission manitobaine de reforme du droit a la page 6 de son 
rapport de 1981 intitule Instrument Provisions Under the 'Trustees Act", l'assemblee 
legislative a souvent des problemes plus urgents a regler. 

13 Law Reform Commission of Saskatchewan, Consultation Paper on the Law of 
Trust #2: The Investment Powers of Trustees (Saskatoon: College of Law, University 
of Saskatchewan, March 1995), p. 3. 

14 Louis-Philippe Pigeon, Q.C. and J.W. Durnford, 'Trustee Investments" 
Proceedings of the Forty-Eighth Annual Meeting of the Conference of Commissioners 
on Unifonnity of Legislation in Canada, 1966, 106, p. 106. (Le facteur primordial etait 
!'inflation, d'apres les commissaires du Quebec.) 
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A un moment donne, la liste legale permettait de realiser ces deux objectifs. A 
la fin du XIX• siecle et au debut du xx•, periode ou !'inflation etait inconnue, les 
placements autorises dans la liste legale pouvaient, avec un rendement de 3 p. 
100, foumir une genereuse allocation de subsistance aux beneficiaires. Tel n'est 

plus le cas aujourd'hui. La Commission manitobaine de reforme du droit notait en 
1981 que: 

les investisseurs soucieux d'atteindre un juste equilibre entre preserver le 
capital investi et atteindre un niveau de revenu souhaitable doivent etre 
souples et energiques, et recourir a des methodes sophistiquees. 11 faut en 
outre tenir compte du fait que le marcbe est dynamique. Dans ces conditions, 
la gestion d'une fiducie est une entre prise active. Au fil de 1' evolution du 
marcbe, le fiduciaire doit etre capable de modifier la strategie de placement 
de la fiducie, ce qui exige de la souplesse15• [traduction] 

A l'heure actuelle, la liste legale n'offre pas la souplesse dont ont besoin les 

fiduciaires pour etre en mesure d'atteindre !'important equilibre entre la 
production d'un revenu et la preservation des fonds en fiducie. 

La Commission manitobaine de reforme du droit a cerne un autre probleme 
pose par la formule de la liste legale. Celle-ci, affirme-t-elle, peut inciter les 
fiduciaires mal informes a croire qu'ils s'acquittent de leur devoir d'investir avec 
prudence s'ils se conforment a cette liste. Cependant, en periode d'inflation 
elevee, le fiduciaire peut rendre un mauvais service au beneficiaire en pla�ant les 
fonds en fiducie dans des valeurs mobilieres portant interet a long terme qui 

repondent aux exigences de la liste provinciale16• La Commission manitobaine a 
etabli qu'un fiduciaire peut etre trouve coupable de mauvaise gestion meme s'il 
s'est conforme a la liste dans toutes les transactions effectuees. Elle affirmait en 
outre ce qui suit: 

Un fiduciaire incompetent est un fiduciaire incompetent et il le demeure 
quelles que soient les lois de sa province. Le but premier de la liste legale 
etait de proteger les beneficiaires des fiducies, et non les fiduciaires 
incompetents17• [traduction] 

15 Supra note 6, p 7. 

16 Supra note 13, p. 12. 

17 Supra note 6, p. 10. 
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FORMQLES DE REFORME 

Pans la recherche de la formule optimale de reforme des placements de 
fiduciaire, plusieurs possibilites s'offrent. Elles peuvent se repartir en deux 
grandes categories : A) Reforme de la liste Iegale et B) La regie de l'investisseur 
prudent. 

A. R�fonne de la liste l�gale 

Si l'on maintient la liste legale, il est possible de faire taire ceux pour qui elle 
fournit les directives permettant aux fiduciaires de placer les fonds qui leur sont 
confies dans des valeurs sures capables de preserver ceux-ci. Tout en demeurant 
dans le cadre de la liste legale, il existe plusieurs fa�ons de la reformer : 

1. Mise � jour de la liste l�gale 

Mettre a jour la liste legale de maniere a tenir compte des strategies de 
placement des annees 90 et a permettre aux fiduciaires de les employer. 

2. Modification de la liste l�gale 

Il serait possible de modifier la liste legale pour elargir l'eventail des 
possibilites de placement par les fiduciaires, et de revoir les lois sur les fiduciaires 
de maniere qui permettrait d'effectuer ces changements en prenant un decret 
plutl>t qu'en modifiant la loi. 

3. Modification de la loi de la Saskatchewan dite Trustee 

Investment Act 

Se fondant sur la loi anglaise dite Trustee Investment Act, la Saskatchewan Law 
Reform Commission a propose de modifier la liste legale de fa�on a permettre 
d'investir une partie des fonds en fiducie dans un vaste eventail de placements, et 
le reste dans des valeurs traditionnelles sures prevues dans la liste. 

B. La regie de l'investisseur prudent 

1. Loi modele des commissaires A l'unifonnisation des lois 
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Cette loi modele, que la Conference of Commissioners on Uniformity of 
Legislation ( commissaires a l'uniformisation des lois) in Canada a adoptee en 
1970, a ete promulguee par le Nouveau-Brunswick et par les Territoires du Nord
Ouest des le debut des annees 70 et a jete les bases des lois respectives du Yukon 
et du Manitoba sur l'investisseur prudent. 

2. National Conference of Commissioners on Uniform State Laws 

Il s'agit d'une mise a jour de la regie americaine de la personne prudente, que 
la NCCUSL a adoptee en 1994 aux Etats-Unis et qui enonce pour la premiere 
fois la tbeorie du portefeuille de placements de fiduciaire. L'inclusion de cette 
tbeorie ameliore cette regie de fa�on marquante. C'est une raison importante de 
revoir la Loi uniforme canadienne. 

FORMULES DE REFORME 

A. R�forme de la liste l�gale 

1. Mise i'l jour de la liste I�gale 

Cette formule de reforme pourrait etre plus justement qualifiee de formule de 
non-reforme. Elle requerrait plutot une analyse des besoins modemes en matiere 
de placements en vue d'arreter une liste legale repondant bien aux besoins de 
l'investisseur d'aujourd'hui. Telle fut l'approche, guere fructueuse, des 
commissaires a l'uniformisation des lois tout au long des annees 50. 

En derniere analyse, cette formule ne pourra jamais etre qu'une solution 
provisoire. Par sa nature meme, le processus de revision de la liste en vue de 
!'harmoniser avec la realite economique du jour fait qu'elle sera depassee demain. 
Il devrait etre permanent et viser a epouser les changements rapides dans 
l'economie mondiale modeme. 

2. Modification de la liste ll!gale 

Cette formule consisterait simplement a mettre a jour et a elargir la liste 
legale de maniere a offrir aux fiduciaires la latitude necessaire pour investir dans 
des types de placements plus varies. Cette fa�on de faire et la possibilite de 
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changer la liste par decret, au lieu de devoir modifier la loi m�me, offriraient une 
souplesse qui permettrait peut-�tre d'echapper aux contraintes de la liste legale. 

Tout comme la premiere formule, celle-ci ne regie pas les problemes 
fondamentaux que pose la liste legale. M�me si on formulait la liste en termes 
tres generaux, elle demeurerait un outil statique qui ne permet pas de faire face 
aux changements rapides et, m�me si la possibilite de la modifier par decret 
permettait de reagir plus rapidement, le legislateur ne saurait prevoir tous les 
changements requis. De plus, l'un des problemes signales par la Commission 
manitobaine de reforme du droit demeure toujours sans solution : le legislateur 
aura souvent des preoccupations plus pressantes que celle de modifier la liste en 
temps opportun. Ce delai existe independamment de la question de principe, a 
savoir si un tel patemalisme peut toujours se justifier. 

3. La liste modifiee de la Saskatchewan 

La Law Reform Commission of Saskatchewan preconise d'adopter 
!'orientation britannique au sujet des placements de fiduciaire, moyennant certains 
changements18• Selon cette proposition, le principe de la liste legale est 
maintenu. Cependant, celle-ci est subdivisee en deux categories de placements, 
l'une restreinte et l'autre vaste. Aux termes de la loi anglaise dite Trustee 

Investment Act, 196119, un fiduciaire qui y est assujetti peut investir jusqu'a la 
moitie des fonds en fiducie dans une « gamme etendue de placements » 

comprenant ceux consideres comme trop speculatifs dans l'ancienne liste legale, 
par exemple, les actions ordinaires de societes ayant une capacite reconnue de 
verser des dividendes. Le reste des fonds en fiducie demeurerait investi dans une 
« gamme etroite de placements )) apparentes a ceux a l'ancienne liste legale. 

La Law Reform Commission of Saskatchewan preconise !'adoption du principe 
general qui sous·tend l'approche anglaise, assorti de certaines modifications. Elle 
propose de ne pas restreindre le pourcentage des fonds en fiducie qu'il est 
possible d'investir dans une gamme etendue de valeurs mobilieres. Le fiduciaire 
ne pourrait toutefois pas opter pour ces types de placements sans obtenir au 

18 Supra note 13. 

19 9&10 Eliz. 11, c. 62. 
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prealable !'avis ecrit d'un conseiller financier reconnu. On estime que, de cette 
fa�on, le fiduciaire aurait la latitude requise dans le contexte actuel 
d'investissement et la securite offerte par la liste legale serait maintenue20• 

Bien que la proposition de la Saskatchewan semble s'ecarter a premiere vue 
de l'approche fondee sur la liste legale, un examen plus attentif montre qu'elle 
demeure assujettie aux restrictions imposees par celle-ci. Meme si la garnme 
etendue de placements laisse plus de latitude au fiduciaire, elle le confine quand 
meme aux placements approuves par reglement. Aussi les critiques sur le 
caractere statique de la liste et sur le decalage entre la necessite de la modifier et 

20 Supra note 13, p. 24. Void la recommandation de la Law Reform Commission 
of Saskatchewan : 

(traduction) 
POUVOIRS EN MATIERE DE PLACEMENTS 

1. Les placements autorises a l'egard des fiduciaires assujettis a la loi dite The Tn.LStee 
Act se repartissent en deux categories : 

a) les valeurs d'Etat (titres d'emprunt municipaux, provinciaux et federaux et 
diverses valeurs de societes etrangeres) actuellement comprises dans la liste des 
placements autorises en vertu de la loi dite Tn.LStee Act; les hypotbeques de premier 
rang et les valeurs garanties par de telles hypotbeques ou par un acte de fiducie; les 
depcHs garantis aupres d'institutions financieres; les valeurs garanties par les 
gouvemements; 

b) toutes les autres valeurs emises dans le public et celles approuvees par voie 
de reglement. 

2. Les fiduciaires devraient etre tenus d'investir les fonds en fiducie en tenant compte 
de la nature et des objectifs de celle-ci, de maintenir un juste equilibre entre le 
rendement et le capital, et de combler les besoins de la fiducie en matiere de 
securite et de croissance. 

3. Le fiduciaire ne devrait pas etre autorise a investir dans des valeurs de la categorie 
b) sans obtenir au prealable I' avis ecrit d'un conseiller financier reconnu. Cette 
recommandation devrait valoir pour les fiduciaires qui sont autorises a faire des 
placements non compris dans la liste approuvee et pour ceux qui se sont vu octroyer 
des pouvoirs discretionnaires en matiere de placements. 

4. Le fiduciaire ne devrait pas etre autorise a demander au tribunal l'autorisation de 
faire un placement non approuve par ailleurs. 
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!'adoption des mesures legislatives voulues s'appliquent-elles egalement a cette 
proposition. 

4. La liste l�gale et le probl�me des exclusions 

L'un des motifs invoques par la Law Reform Commission of Saskatchewan 
pour changer la liste legale est la proportion elevee de fiduciaires dont les 
decisions touchant le placement des fonds en fiducie ne sont soumises a aucune 
prescription legislative. Le professeur Waters estime que plus de 90 p. 100 des 

actes de fiducie rediges par des professionnels conferent expressement un pouvoir , 
de faire des placements qui donne aux fiduciaires toute latitude pour choisir le 
type de placements qu'ils jugent a propos21• Cette proportion remarquablement 
elevee d'actes de fiducie conferant expressement un tel pouvoir tient 
vraisemblablement a l'insatisfaction generale a l'egard de la liste legale22• Aussi 
existe-t-il un grand nombre de fiduciaires qui ne sont pas assujettis aux exigences 
de la loi, mais qui sont plutot habilites a faire des placements conformes aux 
dispositions de !'instrument creant la fiducie. 

Cette forte proportion de fiducies soustraites a !'application de la loi pose des 
problemes. Ainsi, un fiduciaire investi d'un tel pouvoir de faire des placements 

pourra se heurter a la difficulte de devoir faire la preuve qu'il etait habilite a faire 
un placement qui sera par la suite conteste. A cette fin, il doit etre sur que 
!'intention du constituant est claire. Meme si les termes employes par celui-ci 
semblent clairs, son intention peut ne pas l'etre. Le professeur Waters illustre son 

propos en citant le cas d'un acte de fiducie dans lequel le constituant declare que 

les fonds (( doivent etre places suivant la discretion de mon fiduciaire ». Le 
constituant se contente-t-il ainsi de reprendre la loi qui laisse au fiduciaire la 

liberte de choisir, parmi les types de placements autorises dans la liste legale, 
ceux dans lesquels investir les fonds, ou habilite-t-il son fiduciaire a opter pour 
des formes de placements qui n'y sont pas prevues23? D'autres difficultes, comme 
celles de definir « placement » et de determiner les cas ou le fiduciaire est tenu 

21 Supra note 2, p. 775. 

22 Supra note 13, p. 4. 

23 Supra note 2, p. 776. Voir dans Waters 775-780 l'examen approfondi des 
problemes suscites par le pouvoir confere expressement en matiere de placements. 
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de ne pas suivre les directives de placement du constituant, peuvent aussi decouler 
de !'octroi expres d'un pouvoir en matiere de placements. 

Pour resoudre ce probleme, la Law Reform Commission of Saskatchewan a 
recommande que tous les fiduciaires soient tenus, avant d'investir dans des 
placements de la « gamme etendue », de solliciter l'avis ecrit d'un conseiller 
financier reconnu. Cette disposition vaudrait pour tous les fiduciaires, y compris 
ceux qui sont habilites a choisir des placements non prevus dans la liste autorisee 
et ceux qui se sont vu conferer un pouvoir discretionnaire en matiere de 
placements24• Elle assurerait que les actes de tous les fiduciaires soient soumis a 

des verifications et que ceux-ci beneficient d'une certaine protection au cas ou un 
placement toumerait mal. Cependant, pour assurer cette protection, la 
recommandation de la Saskatchewan semble abolir, ou presque, le pouvoir d'un 
constituant de creer le genre de fiducie qu'il juge bon d'instituer. Si celui-ci a 
choisi un fiduciaire particulier a cause de son flair en matiere de placement, 
pourquoi faudrait-il que !'obligation de demander l'avis d'un conseiller financier 
reconnu vienne entraver ce choix? Ou peut-etre le caractere delicat d'un 
placement particulier empecherait-il le fiduciaire de le faire « approuver » par un 
tel expert ou l'amenerait-il a ne pas vouloir se soumettre a cette obligation. On 
peut surement imaginer bien des situations ou !'obligation de demander conseil 
peut reduire sensiblement la capacite du fiduciaire de s'acquitter de ses fonctions, 
au detriment des beneficiaires. 

B. La regie de l'investisseur prudent 

Ce sont les tribunaux du Massachusetts qui ont enonce pour la premiere fois 
en 1830 la regie de l'investisseur prudent. Selon cette regie, il n' existe pas de liste 
legale de placement des fonds en fiducie et, en !'absence de directives contraires 
dans !'instrument creant une fiducie, le fiduciaire a toute latitude pour placer ces 
fonds dans n'importe quel type de valeurs, a la seule condition que ce soit un 
placement que ferait une personne prudente. Comme l'affirmait le juge Putnam 
dans l'affaire Harvard College v. Amory : 

Tout ce qu'on peut exiger du fiduciaire en matiere de placements est qu'il se 
comporte loyalement et fasse preuve de discemement. Il doit observer 

24 Supra note 13, p. 24. 
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comment les personnes prudentes, avisees et intelligentes gerent leurs propres 
affaires en ce qui a trait non pas a la speculation mais au placement 
permanent de leurs fonds, en tenant compte du rendement et de la securite 
probables du capital investi25• [traduction] 

Tout au long des annees 1940 et 1950, les tenants de la reforme des lois 
americaines ont pese la valeur relative de la liste legale et de la regie de la 
personne prudente; cependant, au milieu des annees 1950, la faveur pour cette 
regie predominait nettement et, en 1981, celle-ci avait ete adoptee par quelque 
80 p. 100 des :Etats americains26• 

Une critique courante de la regie de la personne prudente appliquee aux 
Etats-Unis est qu'elle suscitait une approche trop restrictive aux placements de 
fiduciaire du fait qu'elle ne comportait aucune formule claire permettant d'etablir 
si le fiduciaire avait agi avec prudence. Au lieu d'examiner la strategie globale 
d'investissement de celui-ci pour determiner s'il avait ete prudent, chaque 
placement etait scrute individuellement. A ce titre, le fiduciaire qui avait fait un 
placement risque et 99 autres prudents pouvait quand meme etre tenu 
responsable d'une perte causee par ce placement, meme s'il avait suivi une 
strategie axee sur des placements surs et rentables27• 

Face a ce probleme, la Commission manitobaine de reforme du droit a 
recommande qu'un fiduciaire poursuivi pour imprudence puisse justifier sa 
conduite en demontrant que sa politique de placements n'etait ni speculative ni 
imprudente, meme si un placement particulier considere isolement avaii pu 
l'etre28• Les tenants de la reforme des lois americaines ont egalement pris 
conscience de ce probleme et la National Conference of Commissioners on 
Uniform State Laws a mis en oeuvre une recommandation semblable a celle de la 
Commission manitobaine dans la loi modele dite Model Uniform Prudent Investor 

25 Harvard College v. Amory, (1830) 9 Pick. 446. 

26 Supra note 6, p. 5. Depuis le rapport de 1982, cette proportion a fort 
probablement augmente. 

27 Supra note 12, p. 43. 

28 Supra note 6, p. 27. Cette recommandation est maintenant passee dans la loi 
manitobaine, a !'art. 79 (Defense fondee sur une politique en matiere de 
placements). 
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Act, qu'elle a adoptee a sa reunion de l'ete 1994. 

Un autre probleme que pose la regie de la personne prudente, selon la 
Commission manitobaine, et que regie la loi du Manitoba, concerne le niveau de 
competence varie des fiduciaires. La Commission s'est dite d'avis que le 
professionnel exer�ant la fonction de fiduciaire dans un but lucratif devrait etre 
tenu a une diligence plus grande que le petit fiduciaire dont le but peut etre de 
rendre service a un ami. Cependant, apres avoir scrute la jurisprudence, elle en 
est venue a la conclusion qu'on avait mal applique un article de loi, comme 
!'article 81 de la Loi sur les fiduciaires, alors en vigueur au Manitoba, qui habilitait 
le tribunal a liberer le fiduciaire de sa responsabilite a l'egard d'une violation 
d'obligation fiduciaire s'il estimait que celui-ci avait agi « honnetement et 
raisonnablement et qu'il y aurait lieu de l'excuser9 ». Selon la Commission 
manitobaine, les tribunaux avaient mise sur !'expression « il y aurait lieu de 
!'excuser » pour proteger les fiduciaires non professionnels30• 

Les tenants de la reforme des lois americaines ont opte pour une solution 
differente de celle du Manitoba quant au devoir de diligence a imposer aux 
fiduciaires non professionnels et ils ont prefere enoncer une serie de criteres a 

l'article 2 de la loi modele intitulee Model Unifonn Prudent Investor Act. Cette 
liste ne vise pas a enumerer de fa�on exhaustive les criteres de prudence, mais 
plutot a montrer si le comportement a ete prudent ou non. La loi modele enonce 
en outre les dispositions precises suivantes : 

le fiduciaire qui possede des competences ou une expertise particulieres, ou 
qui est nomme a ce titre parce qu'il dit posseder de telles competences ou 
expertise, est tenu de faire usage de ces competences ou expertise 
particulieres31• [traduction] 

Contrairement a !'article de la loi manitobaine qui protege les fiduciaires non 
professionnels, ces dispositions enoncent !'obligation de soin a laquelle sont tenus 
les fiduciaires experts. 

29 Loi sur les fiduciaires, C.P.L.M., c. Tl60. 

30 Supra note 6, p. 19-22. 

31 National Conference of Commissioners on Uniform State Laws, Model Unifonn 
Prudent Investor Act, alinea 2f). 
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RECOMMANVATIONS 

Recommandation 1 

Que la Section d'uniformisation des lois revoie la loi modele de 1970 sur 
l'investisseur prudent. 

Recommandation 2 

Que la Section d'uniformisation des lois avalise l'approche de « l'investisseur 

prudent». 

Recommandation 3 

Que la Section d'uniformisation des lois prenne pour guide la loi modele de 
1994 de la NCCUSL et revoie les questions suivantes : 

a) !'obligation de soin, notamment celle des fiduciaires 
professionnels 1 

b) la gestion de portefeuille et la strategie a suivre 
c) l'examen de l'actif initial 
d) la delegation du pouvoir de decision. 

EXEMPLES DE DISPOSITIONS LEGISLATIVES SUR L'INVESTISSEUR 
PRUDENT 

1. Enonc� de la regie par le juge Putnam dans l'alfaire Harvard College v. 

Amory. 

Tout ce qu'on peut exiger d'un fiduciaire en matiere de placements est qu'il se 
comporte loyalement et fasse preuve de discernement. Il doit observer 
comment les personnes prudentes, avisees et intelligentes gerent leurs propres 
affaires en ce qui a trait non pas a la speculation mais au placement 
permanent de leurs fonds, en tenant compte du rendement et de la securite 
probables du capital investi. [traduction] 
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2. La Ioi mod�le am�ricaine de 1942 

Lorsqu'il acquiert, investit, reinvestit, echange, retient, vend et gere des biens 
au profit d'une autre personne, le fiduciaire doit, selon les circonstances, faire 
preuve du jugement et du soin dont ferait preuve un homme prudent, avise et 
intelligent dans la gestion de ses propres affaires en ce qui a trait non pas a la 
speculation mais au placement permanent de ses fonds, en tenant compte du 
rendement et de la securite probables du capital investi. Compte tenu de cette 
obligation, le fiduciaire est autorise a acquerir et a retenir n'importe quels 
biens, qu'ils soient reels, personnels ou mixtes, et n'importe quels placements 
nommement designes, sans devoir s'y limiter, soit des obligations, debentures 
et autres obligations de societes, de meme que des actions privilegiees ou 
ordinaires, qu'un homme prudent, avise et intelligent acquerrait ou retiendrait 
pour son propre compte. [traduction] 

3. Loi modele de 1970 de la Conference of Commissioners on Uniformity of 

Legislation in Canada et lois du Nouveau-Brunswick et du Yukon 

A moins qu'une disposition expresse du droit ou du testament ou autre 
instrument creant la fiducie ou definissant les pouvoirs et fonctions du 
fiduciaire ne permette ou ordonne a ce dernier d'agir autrement, il peut 
investir les sommes d'argent placees en fiducie dans n'importe quels biens, 
qu'ils soient reels, personnels ou mixtes, mais en faisant cela, il doit faire 
preuve du jugement et du soin dont un homme prudent, avise et intelligent 
fera preuve en tant que fiduciaire des biens d'autrui. 

4. Loi des Territoires du Nord-Ouest 

A moins d'une disposition expresse du droit ou du testament ou autre 
instrument creant la fiducie ou definissant ses pouvoirs et fonctions, un 
fiduciaire 

a) est autorise, sous reserve de l'alinea b), a investir dans n'importe quels 
biens, qu'ils soient reels, personnels ou mixtes, et 
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b) lorsqu'il place des sommes d'argent au profit d'une autre personne, il 
doit faire preuve du jugement et du soin dont un homme prudent, avise 
et intelligent fait preuve en tant que fiduciaire des biens d'autrui. 

[traduction] 

5. Loi du Manitoba 

68(1) Sous reserve de toute disposition expresse de la loi ou de !'instrument, 
notamment du testament, qui cn!e la fiducie ou definit les pouvoirs et les 
fonctions du fiduciaire et, sous reserve du paragraphe (2), un fiduciaire peut 
faire des placements dans tout genre de biens. 

68(2) Sous reserve de toute disposition expresse de !'instrument, notamment 
du testament, qui cree la fiducie, le fiduciaire doit, lorsqu'il place des sommes 
au profit d'une autre personne, exercer le jugement et apporter le soin qu'une 
personne prudente, discrete et intelligente aurait exerce et apporte en 
administrant les biens d'autres personnes. 

6. Loi americaine modele de 1994 : Model Unifonn Prudent Investor Act 

I 

Article 1. Regie de l'investisseur prudent 

a) Sous reserve de l'alinea b), le fiduciaire qui place et gere les fonds 
d'une fiducie a, a l'egard des beneficiaires de cette derniere, !'obligation de 
respecter la regie de l'investisseur prudent, conformement aux dispositions des 
articles 2 a 9. 

b) La regie de l'investisseur prudent est une regie par defaut que les 
dispositions de la fiducie peuvent elargir, restreindre, remplacer ou modifier. 
Le fiduciaire n'est pas responsable a l'egard du beneficiaire dans la mesure ou 
il fonde raisonnablement son action sur ces dispositions. 

Article 2. Obligation de soin; strategie de portefeuille; objectifs en matiere de 

risques et de rendement. 

a) Le fiduciaire doit placer et gerer les fonds de la fiducie en 
investisseur prudent en tenant compte des fins et des conditions de celle-ci, 
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des exigences qui y sont enoncees en matiere de distribution et des autres 
circonstances de la fiducie. Pour s'acquitter de cette obligation, il doit faire 
preuve d'une diligence, d'une competence et d'une prudence raisonnables. 

b) Les decisions prises par le fiduciaire en matiere de placement et de 
gestion des divers biens doivent etre evaluees non pas isolement mais par 
rapport a !'ensemble du portefeuille de la fiducie et dans le contexte d'une 
strategie globale de placement dont les objectifs en matiere de risques et de 
rendement conviennent raisonnablement bien a la fiducie. 

c) Les circonstances dont le fiduciaire doit tenir compte lorsqu'il place 
et gere les fonds de la fiducie sont celles qui, parmi les suivantes, interessent 
celle-ci ou ses beneficiaires : 

(1} la conjoncture economique generale, 

(2) les effets possibles de !'inflation ou de la deflation, 

(3} les incidences fiscales prevues de decisions ou strategies de 
placement, 

(4) le role de chaque placement ou ligne de conduite dans !'ensemble 
du portefeuille de la fiducie, qui peut comprendre des avoirs 
financiers, des interets dans des entreprises a peu d'actionnaires, des 
biens corporels et incorporels et des biens immeubles, 

(5) le rendement global prevu, constitue par le revenu et par 
!'appreciation du capital investi, 

(6) les autres ressources des beneficiaires, 

(7) les besoins de liquidite et de constance du revenu, et celui de 
preserver ou d'augmenter le capital, et 

(8) les rapports particuliers ou la valeur speciale d'un bien, s'il en est, a 
l'egard des fins de la fiducie ou encore d'un ou plusieurs beneficiaires. 
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d) Le fiduciaire doit prendre des mesures raisonnables pour verifier les 
faits significatifs pour le placement et la gestion des fonds de la fiducie. 

e) Sous reserve de !'obligation enoncee dans la presente [Loi], le 
fiduciaire peut investir dans n'importe quel type de biens ou de placements. 

f) Le fiduciaire qui possede des competences ou une expertise 
particulieres, ou qui est nomme a ce titre parce qu'il dit posseder de telles 
competences ou expertise, a !'obligation de faire usage de ces competences ou 
expertise particulieres. 
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REPORT OF THE DEPARTMENT OF .JUSTICE 
TO THE UNIFORM LAW CONFERENCE 

INTRODUCTION 

Since the last meeting of the Uniform Law Conference, Canada has continued to 
participate actively in the activities of the Hague Conference on Private International 
Law, UNCITRAL and Unidroit. The Department of Justice has consulted regularly 
with the provinces and the territories, with other interested federal Departments, and 
with the private sector on various conventions adopted by these organizations and on 
instruments being developed under their auspices. The Department of Justice also 
benefits from the views expressed by its Advisory Group on Private International 
Law. 

ADVISORY GROUP ON PRIVATE INTERNATIONAL LAW 

The Advisory Group on Private International Law was first established by the 
Department of Justice in 1973 to provide it with close and continuing guidance in 
matters of provincial interest that are under consideration by certain international 
organizations in private international law. The Group, which was reconstituted in 
1994, is now composed of a private practitioner and five regional representatives: 
one from Saskatchewan representing Manitoba, Alberta and Saskatchewan; one from 
Prince Edward Island representing the Atlantic provinces; and one from each of 
British Columbia, Ontario and Quebec. 

The Group met on two occasions since last August: in November, 1994, and 
April, 1995. A representative of the International Law Section of the Canadian Bar 
Association attended these meetings as an observer. The agenda for both meetings 
was very full and gave rise to a very productive exchange of views on various projects 
and conventions of The Hague Conference, Unidroit and UNCITRAL as well as 
other related matters in private international law such as bilateral cooperation and 
law reform in the field of recognition and enforcement of foreign judgments. 

The Group again made useful suggestions for improving the consultation process 
regarding private international law activities and Canadian participation in 
international meetings. 
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CML JUSTICE COMMITTEE 

The Civil Justice Committee, which is composed of provincial, territorial and 
federal representatives that report to Deputy Ministers of Justice, has begun to play 
a major role in the coordination of the consultations undertaken by the federal 
Department of Justice with respect to private international law activities. In 1994, 
the Committee made useful comments concerning past consultations and undertook 
to consider actions with respect to future consultations, such as the designation of 
lead jurisdictions responsible to provide input on draft conventions or other texts 
prepared by international organizations. 

STATUS CHART OF CANADIAN ACTIVITIES IN PRIVATE INTERNATIONAL 

LAlY 

In an effort better to inform provinces, territories and interested groups on 
developments in private international law in Canada, the Department of Justice of 
Canada prepares a Status Chart of Canadian Activities in Private International Law. 
This Chart is intended to give updated information on conventions in private 
international law to which Canada is a party or to which it is currently considering 
acceding. 

STATUS REPORT ON PRIVATE INTERNATIONAL LAW AND THE 
INTERNATIONAL UNIFICATION OF PRIVATE LAW 

The federal Department of Justice has played a lead role in the fields of private 
international law and the international unification of law over the past 25 years. The 
purpose of the Status Report on Private International Law and the International 

Unification of Private Law is to summarize the work done in the field of private 
international law of interest for Canada, either in a bilateral or multilateral context. 
The report is divided into four parts. 

Part I deals with the subject matter of private international law and discusses 
Canada's involvement. Part 11 outlines the activities of international organizations 
dedicated to the development of private international law and unification of private 
law. Part Ill addresses the question of mutual legal assistance at the bilateral level, 
an area in which Canada has not been very active but that has generated more 
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interest recently. Part IV discusses the mechanisms to encourage greater provincial 
and private sector participation. 

THE DEPARTMENT OF .JUSTICE LAW REFORM PROJECf 

In the past year, the Department of Justice undertook a study and consultation 
project in order to seek recommendations aimed at possible law reform in the field 
of recognition and enforcement of foreign judgments in Canada. Two major 
academic papers were prepared on the status of the law in Canada, the first by 
Professors Joost Blom from the University of British Columbia and Vaughan Black 
from Dalhousie University with special emphasis on the common law rules, and the 
second by Professors Jeffrey Talpis and Gerald Goldstein from the Universite de 
Montreal on the rules of the new Quebec Civil Code. More than thirty academics, 
practitioners, judges, officials from law reform bodies and officials of Justice 
Departments participated in meetings held across Canada in the spring of 1995. The 
final report is now being completed and will soon be distributed to all interested 
government authorities and private bodies. 

This work is related to the work of the Hague Conference on Private 
International Law on recognition and enforcement of judgments and also the current 
negotiations with France on a bilateral convention on the same subject matter. 
Recent developments on recognition and enforcement of judgments in Canada in the 
aftermath of the Supreme Court's decision in Morguard, along with the recent work 
of the Uniform Law Conference, have also been taken into consideration. 

LATEST DEVELOPMENTS IN PRIVATE INTERNATIONAL LAW 

The main event of the past year was the finalizing in June, 1995, of the Unidroit 
Convention on Stolen or Illegally Exported Cultural Objects. The Convention was 
adopted on June 23, 1995, after a compromise draft was prepared by an informal 
working group in which Canada played a leading role. 

THE HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW 

The Hague Conference on Private International Law, of which forty-two States 
are members, organized three meetings this year. A member since 1968, Canada 
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participated in the following activities: the Special Commission on the 
implementation of the Intercountry Adoption Convention from October 17 to 21, 

1994; the Special Commission on the revision of the Convention on the Protection 
of Minors from February 6 to 17, 1995; and the Special Commission on General 
Affairs and Policy of the Hague Conference from June 20 to 23, 1995. 

Convention on the Protection of Children and Cooperation in Respect of 

Intercountry Adoption 

The Hague Convention on the Protection of Children and Cooperation in Respect 

of Intercountry Adoption, which was finalized on May 29, 1993, came into force on 
May 1, 1995, for the following three ratifying States: Mexico, Romania and Sri 
Lanka. Since then, the Convention entered into force for Cyprus on June 1, 1995, 

and will come into force for Poland on October 1, 1995. Seventeen other States, 
including canada, have signed the Convention: Brazil, Burkina-Faso, Colombia, 
Costa Rica, Ecuador, Finland, France, Israel, Luxembourg, the Netherlands, Peru, 
Spain, Switzerland, the United Kingdom, the United States and Uruguay. 

Canada's signing the Convention on April 12, 1994, was the first step in a process 
of having the Convention apply to Canada. Ratification by Canada in the autumn 
of 1995 is now under consideration since implementing measures have now been 
adopted in Prince Edward Island, Saskatchewan and British Columbia. Decisions will 
have to be taken in the other provinces and the territories on how to implement the 
Convention. Implementation will be facilitated thanks to the adoption by the 
Uniform Law Conference in 1993 of the Unifonn Intercountry Adoption (Hague 

Convention) Act. Department of Justice officials along with other federal officials 
from the National Adoption Desk and the Department of Citizenship and 
Immigration have met with some provincial authorities and will continue to meet in 
the coming months with others to follow up on the implementation process. 

The Convention represents a satisfactory compromise between countries of origin 
and receiving countries in matters of adoption. It will increase the legal safeguards 
to guarantee that intercountry adoption takes place only when in the best interests 
of the child. It will establish a framework for State cooperation to ensure respect for 
those safeguards and will also provide for the recognition of adoptions made in 
accordance with the Convention. Overall, the Convention will add certainty and 
uniformity to the adoption process while allowing for flexibility and timeliness in its 
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application. It is noteworthy that the Convention will change existing Canadian 
practices in the field of international adoptions. 

Canada participated in a meeting on the implementation of the Intercountry 
Adoption Convention at The Hague in October, 1994. Discussions at that Special 
Commission led to the drafting of a recommendation for States parties that they 
should interpret the Convention with respect to refugee and other displaced children 
by taking into consideration the vulnerable situation of these children. Standard 
forms for obtaining consent to an intercountry adoption and for certifying the 
conformity of an adoption with the Convention were also developed last October. 
The conclusions and other documents produced at that meeting along with the report 
of the Canadian delegation to the October meeting have recently been distributed. 

Convention on the Law Applicable to Trusts and their Recognition 

The Convention on the Law Applicable to Trusts and their Recognition seeks to 
make uniform conflict of law rules with respect to trusts and to solve problems 
associated with the recognition of trusts, particularly in civil law countries. It applies 
to Australia, Italy, the United Kingdom and Canada. Malta acceded to the 
Convention on December 7, 1994, bringing the number of parties to five. 

The Convention came into force for Canada on January 1, 1993, for those 
provinces which had adopted implementing legislation based on the Uniform Act 
adopted by the Uniform Law Conference in 1987, namely Alberta, British Columbia, 
New Brunswick, Newfoundland, and Prince Edward Island. Since then, Manitoba 
and Saskatchewan have passed the necessary implementing legislation. As a result, 
the Convention was extended to those provinces; it entered into force for Manitoba 
on July 1, 1994, and for Saskatchewan on September 1, 1994. Other jurisdictions will 
be encouraged to adopt necessary legislation with a view to having the Convention 
apply throughout Canada in the near future. 

Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil 

and Commercial Matters 

This Convention has been in force in Canada since May 1, 1989, and now applies 
in thirty-three States. It seeks to facilitate the service of documents by establishing 
certain rules for service of documents abroad and by establishing a system of Central 
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Authorities in each jurisdiction to receive documents for service. It should be noted 
that the Central Authority system is not the only means of effecting service. Other 
means, including those used before the Convention came into force, may be available 
if the State in which the documents are served recognizes them. 

In Canada, Central Authorities have been designated in each province and 

territory. At the federal level, the legal Advisory Division of the Department of 
Foreign Affairs and International Trade serves as the Central Authority and is now 
completing a review of the application of the Convention with the input of provincial 

and territorial Central Authorities. The rules of practice in all provinces and 
territories as well as at the federal level have been amended to comply with the 
Convention. 

Convention on the Taking of Evidence Abroad in Civil or Commercial Matters 

The purpose of the Convention on the Taking of Evidence Abroad in Civil or 

Commercial Matters is to facilitate the transmission and enforcement of letters 

rogatory. Twenty-six States are party to this Convention, including the United States. 

Consultation on the desirability of Canada's acceding to this Convention was 
undertaken in 1990. So far, the implementation of this Convention has received the 
support of six jurisdictions while two provinces are still reviewing the matter. Three 
jurisdictions have not yet responded to our consultation and one has received 
clarification on questions regarding the impact of the Convention on existing rules. 

The issue of the costs of application of the Convention was reviewed by the Advisory 

Group at its November, 1994, meeting on the basis of information received from 
Australia, the United States and the United Kingdom. It was concluded that, 
although the Convention would not be costly to implement in Canada, the advantages 
to Canada in acceding to it were far from clear. Contact has been made with the 
Canadian Bar Association to seek input from practitioners on the problems they face 
when attempting to obtain evidence abroad. 

A final consultation with a view to finalizing the Canadian position regarding 

possible accession to the Convention will be undertaken as soon as a response is 
received from the bar. There is no federal State clause in the Convention; therefore, 

the unanimous support of the provinces and territories for its implementation must 
be obtained in order for Canada to become party to it. It is worth noting that the 
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implementation of the Taking of Evidence Convention would supplement the 
application of the Service Convention already in force in Canada. 

Convention on the Law Applicable to the Succession to the Estates of Deceased 

Persons 

This Convention determines the law applicable to the estates of deceased persons 
where more than one State is concerned. The Convention's main feature is the 
principle of unity whereby the whole succession of an estate is governed by one law. 

Canada actively participated in the negotiation of the Convention on the Law 

Applicable to the Succession to the Estates of Deceased Persons, which was adopted in 
1988. Professor Donovan Waters from the University of Victoria was appointed 
Special Rapporteur and Professor Talpis from the Universite de Montreal was the 
expert advisor to the Canadian delegation. 

In 1994, consultation regarding possible support in Canada for the 
implementation of this Convention was suspended. Different positions · had been 
expressed on whether Canada should become a party to the Convention: four 
jurisdictions expressed their support for the implementation of the Convention while 
others wished to consult with their local Bars or were not yet prepared to support the 
implementation of the Convention. In Ontario, the CBA-0 Section on Trusts and 
Estates expressed support for the Convention. Furthe'r study of the Convention has 
been undertaken to answer questions raised as to its interpretation. Consultation 
may be reactivated pending decisions on work priorities in private international law 
matters. 

Convention on the Civil Aspects of International Child Abduction 

The Convention on the Civil Aspects of International Child Abduction was the first 
Convention of the Hague Conference ratified by Canada. It establishes procedures 
to ensure the prompt return of children wrongfully removed from their State of 
habitual residence or retained outside of that State. Each State party is required to 
establish a Central Authority to deal with requests for the return of abducted 
children or for assistance in the exercise of access rights. The Convention is in force 
in all provinces and territories. 
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As of June, 1995, more than forty States from almost all continents are party to 
the Convention. The most recent States to become party to the Convention are 

Monaco, Romania, the Bahamas, Chile, Honduras, Mauritius, Panama, Saint Kitts 
and Nevis, and Slovenia. 

There is a Central Authority under the Convention in every province and territory 
within the Ministry of the Attorney General or the Department of Justice. The 
federal Central Authority is located in the federal Department of Justice. A 
transportation programme facilitates the repatriation of children who have been 
abducted by a parent; the programme operates throughout Canada and as well as 
internationally. The programme is coordinated by the R.C.M.P. Missing Children's 
Registry, in cooperation with the national airlines and Via Rail. 

The Convention, which has been incorporated into Canadian law, has been 
invoked in several cases. The first of these cases to be heard by the Supreme Court 
is Thomson v. Thomson, an appeal from a decision of the Manitoba Court of Appeal. 
The Attorney General of Canada, as well as the Attorneys General of Manitoba and 

Ontario, intervened before the Supreme Court of Canada in January, 1994, in the 
Thomson appeal. In a decision given from the bench for which reasons followed on 
October 20, 1994, the Supreme Court upheld an order for the return of a child 
illegally removed by his mother from Scotland to Canada. 

The Ha20e Conference's Work in Promss 

Convention on the Protection of Minors 

Canada participated in the second meeting of the Hague Conference Special 
Commission, held in The Hague, from February 6 to 17, 1995, which is mandated to 
review the 1961 Convention on the Powers of Authorities and the Law Applicable in 

Respect of the Protection of Minors. This project constitutes the priority item on the 
1993-96 work programme of the Hague Conference with a view to submitting a 
revised Convention for the agreement of its member States at the Eighteenth Session 
in October, 1996. This revision might also encompass the extension of the 
Convention to incompetent adults. Consultation took place before the second 
meeting of the Special Commission. 
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The task of the Special Commission is to address problems in matters related to 
the protection of the person and the property of the minor in the context of conflicts 
of laws and jurisdiction. It is hoped that the revised Convention, unlike the 1961 
Convention, will attract common law countries as parties. Consideration is also being 
given to the rights of the child as embodied in the 1989 United Nations Convention 

on the Rights of the Child. 

A draft revised Convention, as proposed by the drafting committee following the 
discussions in February, 1995, is now being circulated for comments. It is intended 
to give primary jurisdiction to the authorities of the State of habitual residence of the 
child to take measures directed at the protection of the person or property of the 
child. It also provides for the recognition and enforcement of such measures, such 
as custody orders, as well as for the establishment of cooperation among States' 
authorities in the application of such measures. No decision has yet been taken on 
the extension of the revised Convention to incompetent adults. 

The draft will be reviewed at the third and final meeting of the Special 
Commission to be held September 11 to 22, 1995. The federal Department of 
Justice has now initiated consultations with interested authorities on the draft revised 
Convention on the basis of the explanatory documents recently distributed. 

Recognition and Enforcement of Foreign Judgments 

A Special Commission met in June, 1994, as part of the 1993-1996 work 
programme of the Hague Conference, to study further the problems of drafting a 
new multilateral convention on the questions of jurisdiction and of recognition and 
enforcement of foreign judgments in civil and commercial matters. The conclusions 
of this Special Commission were reviewed at a recent meeting of the Special 
Commission of the General Affairs and Policy of the Hague Conference. The 
participants in this meeting, at which Canada was represented, recommended the 
continuation of the work on this high priority project. Canada was supportive of this 
recommendation given that the project represents an opportunity to harmonize 
Canadian rules with principles of recognition and enforcement of judgments 
worldwide. 

Before a final decision on the matter is taken by Member States in October, 1996, 
another meeting of experts will be convened in June, 1996, to explore issues left 
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undecided at the June, 1994, meeting. The conclusions of the June, 1994, meeting 
along with the report of the Canadian delegation have recently been distributed. The 
Department of Justice will consult the provinces and territories and solicit the views 
of practitioners and academics interested in the matter prior to the meeting of the 

Special Commission in June, 1996. 

Law Applicable to Civil Liability for Environmental Damages 

The progress of the work on this third priority item on the current work 

programme of the Hague Conference was briefly examined by the June, 1995, Special 
Commission on General Affairs and Policy. The conclusions of a symposium held 

at Osnabriick, Germany, in April, 1994, and eo-sponsored by the Hague Conference, 
calling for the drafting of a convention in the field, were mentioned. Conflicting 

views were expressed on whether to pursue the project at this time. It was 
recommended that the matter be kept on the agenda of the next work programme 
with a lower priority. 

Special Commission on General Affairs and Policy 

As already mentioned, this Special Commission, in which Canada participated, 
was held June 20 to 23, 1995, to review the current 1993-96 work programme of the 
Hague Conference and to examine recommendations with respect to future work for 
1996-2000. Tentatively, the following items were given priority: 1) a convention on 

jurisdiction, recognition and enforcement of judgments; 2) a convention on the 

protection of incompetent adults; and 3) further study on the problems of the law 
applicable to civil liability for environmental damages. 

Other topics were also recommended to be added or kept on the agenda without 
priority. A discussion on better coordination between international organizations 
involved in the area of private international law took place. Decisions on these 
points will be taken at the Eighteenth Session in October, 1996. 

UNCITRAL 

The United Nations Commission on International Trade Law is the "core legal 
body within the United Nations system in the field of international trade law" whose 

mandate is to further the progressive harmonization and unification of the law of 
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international trade. The instruments chosen for fulfilling this mandate include 
conventions, model laws, uniform rules and legal guides. 

The membership of UNCITRAL is limited at present to thirty-six States, 
structured so as to be representative of the various geographic regions and the 
principal economic and legal systems of the world. Members are elected for six-year 
terms by the United Nations General Assembly. Observers from States and 
international governmental and non-governmental organizations are welcome to 
participate at meetings of UNCITRAL and of its working groups which operate by 
consensus. Canada was a member of UNCITRAL from 1989 to 1995. Our term 
ended with the opening of the 28th session of the Commission in May, 1995, but 
Canada still participates in UNCITRAL as an observer. 

The Commission currently has three working groups: the Working Group on 
International Contract Practices (ICP); the Working Group on Insolvency Law 
(formerly the Working Group on the New International Economic Order (NIEO)); 
and the Working Group on Electronic Data Interchange (EDI, formerly the Working 
Group on International Payments). 

The Working Group on International Contract Practices has completed its work 
on a draft Convention on Independent Guarantees and Stand-by Letters of Credit, 
the Working Group on EDI is completing a project and the Working Group on 
Insolvency Law will undertake a new project. 

Draft instruments developed at meetings of these working groups are sent to the 
Commission for adoption at its annual session. They are then adopted by the 
General Assembly of the United Nations which may, in the case of a convention, 
convene a diplomatic conference where the convention will be adopted and opened 
for signature. 

UNCITRAL has set up a system for collecting and disseminating information on 
abstracts of court decisions and arbitral awards relating to its Conventions or Model 
Laws. These abstracts are prepared by national correspondents; in Canada, Professor 
Robert Paterson of the University of British Columbia agreed to serve in this 
capacity for the common law provinces and the territories, while Professor Claude 
Samson has agreed to assume responsibility for decisions of the Quebec courts. 
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Abstracts regarding the Model Law on Arbitration have been sent to UNCITRAL 
on a regular basis. 

United Nations Convention on Contracts for the International Sale of Goods 

(Vienna, 1980) 

The Convention provides a uniform system of rules for the international sale of 
goods and applies automatically to those contracts subject to it, although parties may 
choose to exclude its application by expressly stating so. While the Convention 
applies to contracts for the sale of goods, it excludes the sale of goods for personal 
use, sale by auction, judicial sales, and the sale of stocks, ships, aircraft or electricity. 
The provisions of the Convention deal with the formation of the contract and the 
rights and obligations of the seller and buyer. The Convention does not govern the 
validity of the contract or its terms, nor does it otherwise deal with the seller's 
liability. 

The Convention came into force for Canada on May 1, 1992. At that time the 
Convention extended to all Canadian jurisdictions with the exception of the Yukon, 
which adopted implementing legislation in June, 1992. A declaration extending the 
Convention to the Yukon was deposited and took effect on January 1, 1993. Since 
British Columbia then amended its implementing legislation to repeal the provision 
rendering Article 1(1)(b) of the Convention inapplicable there, a declaration 
withdrawing the declaration concerning Article 1(1)(b ), made at the time of Canada's 
accession to the Convention, was deposited and took effect on February 1, 1993. The 
Convention now applies uniformly across Canada. 

Convention on the Limitation Period in the International Sale of Goods 

The United Nations Convention on the Limitation Period in the International Sale 

of Goods (New York, 1974) (the "Limitation Convention") grew out of the work of 
UNCITRAL to unify international sales law. The resulting Convention, as amended 
by the 1980 Protocol, was intended to dovetail with the United Nations Convention 

on Contracts for the International Sale of Goods (Vienna, 1980) (the "Sales 
Convention"). There is substantial similarity between the Conventions, in particular 
the Articles setting out the sphere of application, declarations and reservations, the 
federal State clause, and the final clauses. 
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The purpose of the Limitation Convention is to eliminate disparities in the 

national laws governing limitations on the initiation of legal proceedings; these 

disparities create uncertainty and can create hardship both in cases where 

meritorious claims are statute-barred by a very short limitation period, and also 

where parties are left open to liability for an inordinately long time in jurisdictions 

with very long limitation periods. 

The Convention is divided into four Parts, of which Part One, containing the 

actual limitation provisions, is the most important; it contains a very detailed scheme 

of substantive law. Parts Two, Three and Four deal with implementation, 

declarations and reservations, and final clauses, respectively. The Limitation 

Convention sets a standard four-year limitation period for commercial litigation. 

At the date of the latest UNCITRAL session (May, 1995), there were eighteen 

ratifications, accessions and successions, including our North American trading 

partners, Mexico and the United States (May 5, 1994). The Limitation Convention 

entered into force August 1, 1988. Now that the Vienna Sales Convention is in force 

for Canada, we are considering whether there is sufficient interest for accession to 

the Limitation Convention. 

Convention on International Bills of Exchange and International Promissory Notes 

The United Nations Convention on International Bills of Exchange and 

International Promissory Notes was adopted by the General Assembly of the United 

Nations on December 9, 1988. Canada participated in drafting the Convention, 

which will establish a new international regime based on a viable compromise 

between the common law and the civil law systems. Canada was the first country to 

sign this Convention; the United States and the U.S.S.R. (now succeeded by the 

Russian Federation) have also done so. Guinea and Mexico have acceded to it. The 

Convention will come into force after ten ratifications or accessions. In order to 

implement it in Canada, federal legislation would be required. 

The Convention is the result of nearly 20 years of work by UNCITRAL to devise 

a unifying law for international bills and notes. It addresses and regulates a number 

of complex and difficult issues such as the rights of a holder of a bill or note; forged 

endorsements; fraud, theft; guarantors; presentment for payment and non-acceptance; 

notice of dishonour and discharge. Many of the issues regulated by the Convention 
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were treated differently in the various legal systems. When the Convention comes 

into force, it will therefore introduce more predictability for financial institutions and 

businesses who use these methods of payment for international transactions. 

Convention on the Liability of Operators of Transport Terminals in International 

Trade 

The purpose of the Convention is to promote world-wide uniformity of liability 

laws in order to facilitate international trade. One purpose of the project to unify 

the law is to close gaps in the liability systems outside of the existing transportation 

conventions. Such conventions have been adopted widely; for example, the Warsaw 

Convention on air carriers' liability has been adopted by more than 100 countries; 

maritime bills of lading are governed by the Brussels Convention of 1924; and most 

European countries have adopted international conventions on road and rail carriers' 

liability. The liability system in this Convention is designed to be compatible with 

all the existing transportation regimes. 

Specifically, the Convention seeks to remedy a situation which can be highly 

detrimental to parties engaged in international trade. At best, the movement of 

goods that undergo handling operations is regulated on a contractual basis that 

favours professional loaders, unloaders and warehouse operators. Very often the 

absence of any legal basis means that persons entitled to make a claim for damaged 

goods receive no compensation. 

We will be undertaking a process of final consultation with other Canadian 

jurisdictions and interested parties to determine whether Canada should become a 

party to the Convention. As of May, 1995, five States had signed the Convention: 

France, Mexico, the Philippines, Spain and the United States. The Convention will 

come into force after it has received five ratifications or accessions. 

Convention on the Carriage of Goods by Sea (Hamburg, 1978) 

This Convention, better known as the Hamburg Rules, aims to replace the Hague 

and Hague/Visby Rules, which govern the responsibilities of the carrier in marine 

transport, with a more modern distribution of responsibility. The Hamburg Rules 

came into force in November, 1992 among twenty nations which have signed and 

ratified the Convention. 
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In May of 1993, the federal government adopted the Carria� of Goods of Water 

A£1, S.C. 1993, c. 21, which implements the Hague/Visby Rules and will eventually 

implement the Hamburg Rules. 

Model Law on International Credit Transfers 

At the 25th session in New York in May, 1992, the Commission completed its 

review of and adopted the Model Law on International Credit Transfers (formerly the 

Model Law on Electronic Funds Transfer) that had been prepared by the Working 

Group on International Payments. By resolution in October, 1992, the U.N. General 

Assembly recommended that all States give consideration to enacting legislation 

based on the Model Law. The Model Law achieves an acceptable compromise on 

issues that arise because of the speedy nature of electronic funds transfers (EFTs) 

on the one hand and the need to give as much protection as possible to clients of 

financial institutions using EFT systems. An example is found in the provision 

relating to the consequences of failed, erroneous or delayed credit transfers. 

Implementation of the Model Law in Canada would fall under the responsibility of 

the Canadian Payments Association which under its legislation is mandated to 

operate the national clearings and settlement system and to plan the evolution of the 

national payments system. 

Model Law on Procurement of Goods and Construction 

This subject is considered important by developing States who often perceive their 

access to markets in developed States as being unnecessarily limited by governmental 

procurement practices, in particular. The Department of Justice participated very 

actively in the work on procurement and consulted with federal and provincial 

departments and with industry as the work progressed in the UNCITRAL Working 

Group on the NIEO. The Model Law was submitted to the Commission at its 26th 

session in Vienna in July, 1993, when it was reviewed, amended and adopted. The 

U.N. General Assembly has adopted a resolution urging States to adopt it. 

The Model Law is intended to serve as a model law to countries for the 

evaluation and modernization of their procurement laws and practices and for the 

establishment of procurement legislation. Basically, it provides for all the essential 

procedures and principles for conducting procurement proceedings in a transparent 

and equitable manner. On Canada's initiative, the text was prepared keeping in 
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mind the provisions of the GATI and Article 3 ensures paramountcy of the latter 

(as well as the WfO Agreement) over the Model Law. 

From a practical point of view, the Model Law mandates the use of international 

tendering as a general rule although limited or domestic tendering can be used in 

some cases. In exceptional circumstances, it offers other methods. The procedures 

provided for in the Model Law are designed to maximize competition in accordance 

with fair treatment to suppliers and contractors bidding to do government work. 

Model Law on the Procurement of Goods, Construction and Services 

The Model Law on the Procurement of Goods and Construction does not apply to 

the procurement of services except insofar as they are incidental to the procurement 

contract. The Commission decided at its 26th session that its Working Group on the 

NIEO should prepare model provisions on procurement of services. The Working 

Group completed this project in the spring of 1994 in New York and the Commission 

finalized and adopted the new Model Law at its 27th session in New York from May 

3 1  to June 17, 1994. 

The new provisions are contained in a free-standing new Model Law which adds 

procurement of services to the existing provisions on goods and construction. 

Building upon the provisions prepared for the procurement of goods and 

construction, the text maintains Article 3 which ensures paramountcy of the GATI 

as well as the WfO Agreement over the Model Law. The General Assembly has 

adopted a resolution recommending that States enact it. States will thus have the 

option of adopting provisions which apply only to goods and construction, using the 

first Model Law, or adopting provisions which apply to goods, construction and 

services, using this new Model Law. 

Legal Guide on International Countertrade Transactions 

At its 25th session in May, 1992, the Commission reviewed and adopted a draft 

Legal Guide on International Countertrade, the draft chapters of which had been 

examined and revised by the Commission at its 23rd session in 1990 and by the 

Working Group on International Payments in September, 1991. It was published by 

UNCITRAL in 1993 (ISBN 92-1-133444-6). 
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Independent Guarantees and Stand-by Letters of Credit 

The Working Group on International Contract Practices held its final meeting on 

rules governing independent guarantees and stand-by letters of credit at a meeting 

in New York in January, 1995. The Working Group finalized the text which takes 

the form of a draft Convention. The draft was sent to the Commission for 

consideration and adoption at its 28th session in May, 1995. The Commission 

adopted the draft Convention and decided to forward it to the U.N. General 

Assembly for adoption by a resolution rather than to call a diplomatic conference to 

do so. The draft Convention remains to be considered by the Sixth Committee of 

the General Assembly. 

UNCITRAL's Work in Promss 

Electronic Data Interchange 

The Working Group on Electronic Data Interchange met in Vienna from October 

3 to 14, 1994, and again in New York from February 27 to March 10, 1995. The 

Group completed its draft rules on EDI in the form of a Model Law for submission 

to the Commission's 28th session in May, 1995, but the Commission has not 

completed its review of the Model Law. 

The Working Group dealt with a number of EDI issues, including the substantive 

scope of application of uniform rules, the notion of EDI, definitions of parties to an 

EDI transaction, form requirements, obligations of parties, formation of contracts, 

liability and risk and the questions of electronic signatures and evidence. The Group 

had before it the relevant provisions of the Quebec Civil Code concerning these 

latter questions and adopted a similar approach, although the language is not 

identical. 

At its next session, the Working Group will carry on work on bills of lading 

associated with maritime commercial activities. 

Draft Guidelines for Pre-hearing Conferences in Arbitral Proceedings 

At its 26th session, the Commission considered some of the proposals put forward 

at the Conference on Uniform Commercial Law in the 21st Century. The 
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Commission decided that the Secretariat should prepare for consideration by the 27th 

session of the Commission a draft of guidelines on pre-hearing conferences in arbitral 

proceedings. Such guidelines would be useful because pre-hearing conferences 

between arbitrators and parties could make it easier for participants to prepare for 

the various stages of arbitral proceedings. 

The Commission reviewed the draft at its 27th session and suggested a number 

of changes to the Secretariat. The draft guidelines were discussed and reviewed by 

the ICCA at its congress in November, 1994. The Secretariat revised them and 

resubmitted them to the Commission for consideration at the 28th session in 1995. 

A revised version will be submitted to the Commission for final approval at its 29th 

session in 1996. After work on the guidelines is complete, the Commission will 

decide whether it should undertake any work on multi-party arbitration and the 

taking of evidence in arbitral proceedings. 

Future Work Program 

The Commission has decided that the Secretariat should, in consultation and 

cooperation with Unidroit, which is studying the feasibility of a model law on security 

interests, prepare a study on work on the unification of law on the assignment of 

claims. 

The Commission has also determined that the practical problems caused by the 

lack of harmony among national laws on cross-border insolvency warrant an in-depth 

study by the Secretariat notwithstanding the failure of other international 

organizations to achieve results. Beginning with information obtained at a 

colloquium on cross-border insolvency held in Vienna in April, 1994, in conjunction 

with INSOL at which experts and government representatives were invited to 

participate and provide their views, the Secretariat considered what aspects of cross

border insolvency law might lend themselves to harmonization and the most suitable 

vehicle therefor. The Secretariat carried out this work in collaboration with INSOL. 

UNCITRAL's collaboration with INSOL also extended to a judges conference on 

international insolvency which was held in Toronto on March 22 to 23, 1995. The 

result is that the Working Group on the NIEO was renamed the Working Group on 

Insolvency Law and will work on cross-border insolvency, focusing on a legislative 

framework for judicial cooperation and for access and recognition in cross-border 

insolvencies. 
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The Working Group on International Contract Practices will now devote its 
attention to receivables financing. 

UNIDROIT 

The International Institute for the Unification of Private Law, known as Unidroit, 
is an inter-governmental organization based in Rome. Canada has been a member 
since 1968. There are fifty-six member States, including the United States, China, 
Australia, and States from Eastern and Western Europe, South America and Africa. 
The mandate of Unidroit is to examine ways of harmonizing and coordinating the 
private law of States. Unidroit drafts conventions and model laws on various private 
law subjects including the law of sale and related matters, credit law, the law of 
carriage, security interests, franchising and cultural property. Canada is an active 
participant in Unidroit. 

Leasing and Factoring Conventions 

In May, 1988, Canada hosted a Diplomatic Conference, organized by the 
Department of Justice, for the purpose of adopting two conventions prepared under 
the auspices of Unidroit, namely, the Convention on International Financial Leasing 

and the Convention on International Factoring. Both Conventions were adopted at 
the Conference. Thus far, France, Italy and Nigeria have ratified both Conventions, 
and the United States may do so soon. The Conventions came into force on May 1, 

1995. Eight other States have signed both Conventions: Belgium, the former 
Czechoslovakia, Finland, Ghana, Guinea, Morocco, the Philippines, and Tanzania. 
(Both Slovakia and the Czech Republic, as successor states to the former 
Czechoslovakia, will consider ratifying conventions to which Czechoslovakia was a 
signatory.) Germany and the United Kingdom have signed the Convention on 

International Factoring, whereas Panama is a signatory to the Convention on 

International Financial Leasing. 

In 1991, the Department of Justice consulted with the provinces, territories and 
interested private sector groups and experts on the desirability of Canada becoming 
a party to the Conventions. The responses received indicated that there was some 
support for Canada becoming party to both Conventions. Because of changes in the 
leasing industry and in light of the recent coming into force of the Conventions, 
consultations will be renewed with a view to making a recommendation as to whether 
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Canada should become a party to the Conventions. At the request of the 

Department, the Uniform Law Conference has prepared draft uniform legislation for 

the implementation of the Conventions which may be adopted by interested 

jurisdictions should there be sufficient interest in Canada's becoming a party. (See 

page 156 for the Uniform Act on the factoring convention and page 160 for the 

leasing convention.] 

Convention on the Form of an International Will 

The purpose of the Convention is to establish an international form of will, 

additional to the forms in use in Contracting States, which is to be recognized as 

valid in all Contracting States, with the result that to some extent one may dispense 

with the search for the applicable law. Article I of the Convention stipulates that 

each Party undertakes to introduce into its law the rules regarding an international 

will set out in the Annex to the Convention. Testators who choose the international 

form of will are guaranteed that it will be recognized in all Contracting States 

without reference to the conflict of law rules concerning the validity of wills. 

The Convention Providing a Unifonn Law on the Fonn of an International Will was 

acceded to by Canada in 1977. Other States parties are Ecuador, Niger, Portugal, 

Libya, Belgium, Cyprus, Italy, Slovenia, France, and Bosnia and Herzegovina. 

The Convention has been extended to six Canadian provinces: Manitoba, 

Newfoundland, Ontario, Alberta, Saskatchewan and Prince Edward Island. 

International Protection of Cultural Property 

Unidroit convened a Diplomatic Conference in Rome, Italy, in June, 1995, to 

consider a Draft Unidroit Convention on the International Return of Stolen or Illegally 

Exported Cultural Objects. The draft was prepared by a Committee of Governmental 

Experts, on which Canada was represented. The Diplomatic Conference adopted the 

Convention on Stolen or Illegally Exported Cultural Objects on June 23, 1995. Ten 

States signed the Convention: Burkina-Faso, Cambodia, Croatia, France, Guinea, 

Hungary, Italy, Ivory Coast, Lithuania and Zambia. The Convention will enter into 

force after five ratifications, acceptances, approvals or accessions. 
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The purpose of the Convention is to set out rules for the restitution or return of 

stolen or illegally exported cultural objects, as defined in the Convention, provided 

that certain conditions are met. The questions of compensation for bona fide 

purchasers and limitation periods for bringing actions are addressed, as is the issue 

of the proper jurisdiction in which to bring a claim. 

The Department of Justice will undertake consultations with a view to 

determining whether Canada should become a party to the new Convention. 

Principles for International Commercial Contracts 

The Unidroit Working Group that was established to develop an international 

instrument on principles for international commercial contracts completed its work 

in 1994 with the publication by Unidroit of the "Principles for International 

Commercial Contracts". The Working Group was a non-governmental body 

composed of 13 experts representing various legal systems, including Professor Paul

Andre Crepeau of McGill University. 

The Unidroit "Principles for International Commercial Contracts", which contains 

over 100 principles as well as commentary on each of them, is now available in 

English and French. The "Principles" are designed to serve as a kind of model 

regulation of international commercial contracts, and contain rules relating to the 

formation, interpretation, validity, performance and non-performance of contracts. 

The "Principles" are expected to have many practical applications including the 

following: parties may choose them as the law governing a contract between them; 

arbitrators may wish to refer to them in settling disputes; and legislators may draw 

on them in developing national legislation. 

Unidroit's Work in Prouess 

Unidroit has a number of interesting projects on its current Work Programme, 

some of which include the following: 

Security Interests in Mobile Equipment 

The subject of security interests in mobile equipment is of particular interest to 

Canada. Following on the momentum established at the 1988 Diplomatic 
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Conference on Leasing and Factoring, Canada proposed that Unidroit look into the 

desirability and feasibility of developing uniform laws on security interests in mobile 

equipment. Unidroit agreed and requested Professor Ronald Cuming of the 

University of Saskatchewan to prepare a report on the subject. 

In his report, Professor Cuming stated that the conflict of laws rules of Western 

European and North American jurisdictions are inadequate to meet the needs of 

those who engage in modem financing transactions involving collateral in the form 

of mobile equipment (such as trucks and construction equipment). He concluded 

that there is a need to establish a legal framework within which the financing of high

value mobile equipment can function effectively, although it would not be necessary 

to develop a complete code on international secured transactions law. 

An Unidroit questionnaire circulated in commercial and financial circles elicited 

numerous responses demonstrating widespread support for the drawing up of an 

international convention or set of uniform rules as a means of recognizing security 

interests in movables at the international level. Unidroit has convened a study group 

to draw up a draft Convention on international interests in mobile equipment. 

Unidroit is also studying the possibility of preparing a model law in the general 

field of secured transactions. 

The Franchising Contract 

Unidroit is continuing to examine the feasibility of drawing up uniform rules on 

certain aspects of international franchising. Unidroit has pursued its cooperation on 

this matter with the international franchising committee of the business law section 

of the International Bar Association. Unidroit has set up a study group to prepare 

an international instrument on franchising, beginning with laying down rules relating 

to disclosure requirements and then considering the issues of choice of law and 

forum and the tripartite relationship of master franchise agreements. 

At its first session, the study group concluded that international franchising does 

not lend itself to an international convention but that a guide on international 

franchising would be invaluable. The study group is developing an outline for the 

proposed guide. 
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Industrial Accidents Resulting from Dangerous Activities 

At the urging of the government of India, Unidroit proposed to undertake a study 

on safety standards for multinational corporations operating in Third World countries 

and on compensation for victims of industrial accidents resulting from the carrying 

on of dangerous activities. Once the study is completed, Unidroit may recommend 

to its members that Unidroit seek to develop uniform safety standards and to 

formulate norms for compensation for victims of industrial accidents resulting from 

dangerous activities. 

WORLD BANK 

Convention on the Settlement of Investment Disputes Between States and Nationals 

of other States 

The International Centre for Settlement of Investment Disputes (ICSID) is a 

public international organization created pursuant to the Convention on the Settlement 

of Investment Disputes Between States and Nationals of Other States. The Convention 

was formulated by the Executive Directors of the World Bank and submitted by them 

on March 18, 1965, to member States of the Bank for consideration with a view to 

signature and ratification. 

In accordance with the provisions of the Convention, ICSID provides facilities for 

the conciliation and arbitration of investment disputes between Contracting States 

and nationals of other Contracting States. The Centre's objective in making such 

facilities available is to promote an atmosphere of mutual confidence between States 

and foreign investors conducive to increasing the flow of private international 

investment. 

Since the Convention does not contain a federal state clause allowing the 

Convention to be implemented in some but not all jurisdictions within a federal state, 

the support of all of the provinces and territories is necessary for Canada to ratify 

the Convention. The project has not yet obtained the support of all the provinces 

and territories. 
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REGIONAL ORGANIZATIONS 

Oaanization of American States 

Consultations have yet to be initiated in Canada with respect to two Conventions, 

one in commercial law and the other in family law, which were finalized at the Fifth 

Inter-American Conference on Private International Law (CID lP V) which was held 

in Mexico City from March 14 to 18, 1994. 

The first convention concluded at the time of CIDIP V is the Inter-American 

Convention on the Law Applicable to International Contracts. This Convention 

provides for the recognition of the choice of the law applicable to an international 

contract by the parties to such contract. This rule is in general conformity with 

existing rules in both common law and civil law regimes in Canada. The Convention 

also establishes subsidiary rules for the determination of the law applicable. 

The other convention is the Inter-American Convention on International Traffic in 

Minors (Criminal and Civil Aspects), which covers a broad range of issues related to 

child sale, prostitution, exploitation, etc. The Convention is aimed at preventing and 

punishing illegal acts and sets principles for national action and measures as well as 

international cooperation. It seeks to facilitate the return of child victims of traffic 

as well as to provide for civil remedies. 

The Final Act of CIDIP V, which was received last April, will be distributed in 
the coming months once the explanatory reports of the Canadian delegation to 

CIDIP V have been completed. 

BILATERAL CONVENTIONS ON MUTUAL LEGAL ASSISTANCE 

Canada-United Kingdom 

The Convention between Canada and the United Kingdom on the Recognition and 

Enforcement of Judgments in Civil and Commercial Matters, concluded in 1984, has 

now been implemented at the federal level and in all the provinces and territories, 

except Quebec. In February, 1995, Canada and the United Kingdom completed an 

Exchange of Diplomatic Notes modifying the Convention. 
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The changes are aimed at inco.rporating a reference to the 1988 Lugano 
Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial 

Matters, with a view to preventing the enforcement of European judgments based on 
exorbitant grounds of jurisdiction against the interests of Canadian defendants. Since 
the Canada-United Kingdom Convention already provides for such a clause regarding 
the 1968 Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil 

and Commercial Matters, these modifications are limited in scope and will only affect 
the law in the United Kingdom. The amendments will come into force once the 
necessary implementing measures have been adopted in the United Kingdom. 

Canada-France 

Canada has entered into negotiations with France to develop a convention on the 
recognition and enforcement of judgments in civil and commercial matters. Similar 
to the Canada-United Kingdom Convention, the proposed convention with France 
is also intended to encompass matters concerning recognition and enforcement of 
maintenance orders. The first round of negotiations, which took place in Paris in 
July, 1994, led to the production of a draft convention. 

The provinces and territories are being consulted in preparation for the second 
round of negotiations which are scheduled to take place in the fall of 1995 in Ottawa. 
Discussions with France will focus on the enforcement of maintenance orders and on 
the question of whether the future Convention should be limited to monetary orders 
or should also extend to other matters, such as family-related orders, to supplement 
the provisions on maintenance. 

CONCLUSION 

As many private international law conventions deal with matters within provincial 
legislative jurisdiction, Canadian participation in those conventions and in their 
drafting requires very close coordination between the provinces and the federal 
government. 

The Advisory Group on Private International Law, which was established by the 
Department of Justice to advise the Department on private international matters, as 
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well as the Uniform Law Conference, play a key role in the coordination process. 

They both make it possible for Canada to participate fully in the development of 

private international law at the international level. 

In particular, the Uniform Law Conference plays an important role in the 

harmonization of private law by drafting uniform acts that facilitate the 

implementation in Canada of private international law conventions. In that respect, 

it is worth noting the finalizing this year by the Uniform Law Conference of its work 

on the Unidroit Conventions on Leasing and Factoring. 
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RAPPORT DU MINISTERE DE LA .JUSTICE A LA CONFERENCE 
POUR L'HARMONISATION DES LOIS 

INTRODUCfiON 

Depuis la derniere rencontre de la Conference pour !'harmonisation des lois, le 
Canada a participe de maniere continue aux activites de la Conference de La Haye 
de droit international prive, de la CNUDCI et d'Unidroit. De plus, le ministere de 
la Justice a consulte les provinces, les territoires et le secteur prive concernant 
diverses conventions adoptees par ces organisations ainsi que sur les documents 
elabores sous leur egide. Le ministere de la Justice beneficie aussi des conseils des 
membres du Groupe consultatif sur le droit international prive. 

GROUPE CONSULTATIF SUR LE DROIT INTERNATIONAL PRIVE 

Le Groupe consultatif sur le droit international prive a ete cree en 1973 par le 
ministere de la Justice afin de fournir a ce dernier des conseils judicieux et continus 
sur des matieres d'interet provincial auxquelles s'interessent des organismes 
internationaux dans le domaine du droit international prive. Le Groupe, qui a ete 
reconstitue en 1994, est actuellement compose de cinq representants regionaux: le 
premier provient de la Saskatchewan et represente egalement le Manitoba et 
!'Alberta; le second de l'Ile-du-Prince-Edouard represente les provinces de 
l'Atlantique; et les trois autres viennent de la Colombie-britannique, de !'Ontario et 
du Quebec. 

Le Groupe s'est reuni a deux reprises depuis aofit dernier, soit en novembre 1994 

et avril 1995. Il faut souligner la presence du president de la Section de droit 
international de !'Association du Barreau canadien en tant qu'observateur. L'ordre 
du jour de ces reunions etait tres charge et a donne lieu a un echange de vues tres 
fructueux sur des projets et des Conventions de la Conference de La Haye, 
d'Unidroit, de la CNUDCI, de meme que sur divers autres sujets de droit 
international prive, tels que la cooperation bilaterale et la reforme du droit dans le 
domaine de la reconnaissance et de !'execution des jugements etrangers. 

Le Groupe a de nouveau formule des suggestions utiles pour !'amelioration du 
processus de consultation dans le cadre des activites de droit international prive et 
de la participation canadienne aux reunions internationales. 
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COMI'rE SUR LA .JUSTICE CMLE 

Le Comite sur la justice civile, compose de representants provinciaux, territoriaux 
et federaux se rapportant aux sous-ministres de la Justice, joue un role de plus en 
plus grand dans la coordination des consultations entreprises par le ministere federal 
de la Justice concernant les activites de droit international prive. En 1994, le Comite 
a fait des commentaires utiles relatifs aux consultations passees. 11 a egalement 
envisage certaines mesures pour les consultations futures, dont entre autres la 
designation de ressorts responsables de fournir des reactions sur des projets de 
conventions ou d'autres textes prepares par des organisations internationales. 

TABLEAU D'ETAPES DES ACTMTES CANADIENNES EN DROIT 
INTERNATIONAL PRIVE 

Afin de mieux informer les provinces, les territoires et les groupes interesses au 
sujet des faits nouveaux en matiere de droit international prive au Canada, le 
ministere federal de la Justice diffuse un Tableau d'etapes des activites canadiennes 

en droit international prive. Ce document met a jour les renseignements sur toutes 
les Conventions en droit international prive auxquelles le Canada est partie ou 
envisage de le devenir. 

RAPPORT D'ETAPES SUR LE DROIT INTERNATIONAL PRIVE ET 
L'UNIFICATION INTERNATIONALE DU DROIT PRIVE 

Depuis 25 ans, le ministere federal de la Justice joue un role directeur dans le 
domaine du droit international prive. Le Rapport d'etapes sur le droit international 

prive et /'unification internationale du droit prive a pour but de resumer les travaux 
accomplis dans le domaine du droit international prive qui presentent un certain 
interet pour le Canada, que ce soit sur les plans bilateral ou multilateral. Le rapport 
comprend quatre parties. 

La Partie I traite de l'objet du droit international prive, puis elle examine le role 
joue par le Canada en ce domaine. La Partie II expose les activites des organisations 
internationales qui se consacrent a !'elaboration du droit international prive. La 

Partie Ill aborde la question de l'entraide judiciaire internationale sur le plan 
bilateral, domaine dans lequel le Canada n'a pas ete tres actif, mais qui a suscite 
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recemment davantage d'interet. La Partie IV porte sur les mecanismes visant a 
encourager une plus grande participation des provinces et du secteur prive. 

PRO.IET DU MINISTERE DE REFORME DU DROIT 

Au cours de la derniere annee, le ministere a entrepris un projet d'etude et de 

consultation en vue de formuler des recommandations portant sur une reforme 

possible du droit dans le champ de la reconnaissance et de !'execution des jugements 

etrangers au Canada. Deux importants rapports academiques ont ete completes sur 

l'etat du droit au Canada, le premier avec une emphase sur les regles de la common 

law par les professeurs Joost Blom de l'Universite de la Colombie-britannique et 

Vaughan Black de l'Universite Dalhousie, le second avec une emphase sur les regles 

du nouveau Code civil du Quebec par les professeurs Jeffrey Talpis et Gerald 

Goldstein de l'Universite de Montreal. Plus de trente professeurs, avocats, juges, 

membres d'instituts de reformes du droit et fonctionnaires des ministeres de la 

Justice, ont participe aux reunions de consultation tenues a travers le Canada au 

printemps 1995. Le rapport final qui est maintenant en voie de redaction sera 

prochainement transmis a toutes les autorites et organisations interessees. 

Ce projet est relie aux travaux de la Conference de La Haye sur la 

reconnaissance et !'execution des jugements et les negociations actuelles avec la 

France sur un convention bilaterale sur le meme sujet. Au surplus, les 

developpements recents au Canada dans la foulee de la decision de la Cour supreme 

du Canada dans I'affaire Morguard et le travail de la Conference sur l'uniformisation 

des lois ont ete pris en consideration. 

DERNIERS DEVELOPPEMENTS EN DROIT INTERNATIONAL PRIVE 

L'evenement le plus important en ce qui concerne le Canada a ete la finalisation 

en juin 1995 de la Convention d'Unidroit sur les biens culturels voles ou illicitement 

exportes. Cette Convention a ete adoptee le 23 juin 1995 apres qu'un projet de 

compromis ait ete prepare par un groupe de travail informel auquel le Canada a joue 

un role principal. 

CONFERENCE DE LA HAYE DE DROIT INTERNATIONAL PRivE 

La Conference de La Haye de droit international prive, qui compte maintenant 
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quarante-deux Etats membres, a tenu trois reunions cette annee. Membre depuis 

1968, le Canada a participe aux activites suivantes: la Commission speciale sur la 

mise en oeuvre de la Convention sur !'adoption intemationale, du 17 au 2 1  octobre 

1994; la Commission speciale sur la revision de la Convention sur la protection des 

mineurs du 6 au 17 fevrier 1995; ainsi que la Commission speciale sur les affaires 

generales et la politique de la Conference de La Haye du 20 au 23 juin 1995. 

Convention sur l'adoption intemationale 

La Convention sur la protection des enfants et la cooperation en matiere d'adoption 

intemationale, qui a ete conclue le 29 mai 1993, est entree en vigueur pour les trois 
Etats suivants qui l'ont ratifiee: le Mexique, la Roumanie et le Sri Lanka. Depuis 

lors, la Convention est devenue applicable a Chypre le 1er juin 1995 et entrera en 

vigueur pour la Pologne le 1er octobre 1995. Dix-sept autres Etats, incluant le 

Canada, l'ont signee; il s'agit du Bresil, du Burkina Faso, de la Colombie, du Costa 

Rica, de l'Equateur, de l'Espagne, des Etats-Unis, de la France, de la Finlande, 

d'Israel, du Luxembourg, des Pays-Bas, du Perou, du Royaume-Uni, de la Suisse et 

de l'Uruguay. 

Le Canada a signe la Convention le 12 avril 1994. Il s'agit de la premiere etape 

dans le processus de rendre la Convention applicable au Canada. Le Canada 

pourrait etre en mesure de ratifier la Convention a l'automne de 1995 compte tenu 

que les lois de mise en oeuvre ont ete adoptees dans les provinces de l'Ile-du-Prince
Edouard, de la Saskatchewan et de la Colombie-britannique. Des decisions sur les 

mesures de mise en oeuvre restent a prendre dans les autres provinces et dans les 

territoires. La mise en oeuvre est rendue facile grace a !'adoption en 1993 par la 

Conference d'uniformisation des lois de la Loi unifonne sur /'adoption intemationale 

(Convention de La Haye). Les fonctionnaires du ministere de la Justice et d'autres 

fonctionnaires federaux du Bureau national d'adoption et du ministere de la 

Citoyennete et de !'Immigration ont rencontre certains autorites provinciales et 

rencontreront d'autres sous peu pour discuter du processus de mise en oeuvre. 

La Convention sur I' adoption internationale represente un compromis satisfaisant 

entre les 66 Etats cotnprenant tant des pays d'origine que d'accueil qui ont participe 

a son elaboration. Elle assure la promotion des garanties necessaires a la protection 

de l'interet superieur des enfants concernes dans les cas d'adoption internationale. 

La Convention permet de plus l'etablissement d'un systeme de cooperation 
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administrative et !'assurance de la reconnaissance juridique des adoptions faites 
conformement a la Convention. De fa�on generale, elle va favoriser la stabilite et 
l'uniformisation du processus d'adoption tout en prevoyant que son application se 
fasse de maniere flexible et avec celerite. n convient de noter que la Convention 
aura un impact sur les pratiques canadiennes existantes en matiere d'adoption 
internationale. 

Le Canada a participe d'ailleurs a une reunion sur !'application de la 
Convention a La Haye en octobre 1994. Les discussions lors de cette Commission 
speciale ont permis la redaction d'une recommandation a !'intention des Etats parties 
pour qu'ils interpretent la Convention a l'egard des enfants refugies et autrement 
intemationalement deplaces en prenant en compte leur situation vulnerable. Les 
discussions auront egalement permis de completer des formules-types sur I' obtention 
du consentement a une adoption intemationale et d'un certificat de la conformite 
d'une adoption a la Convention. Un rapport sur la reunion d'octobre ainsi que les 
documents qui y ont ete completes, en plus du rapport de la delegation canadienne, 
ont ete recemment transmis. 

Convention relative a la loi applicable au trust et a sa reconnaissance 

La Convention relative a la loi applicable au trust et a sa reconnaissance a pour but 
d'uniformiser les regles de droit international prive relatives aux trusts et de resoudre 
les problemes lies a leur reconnaissance, en particulier dans les pays de droit civil. 
Elle s'applique maintenant en Australie, en Italie, au Royaume-Uni ainsi qu'au 
Canada. Malte, le cinquieme Etat a devenir partie a la Convention, a adhere le 7 

decembre 1994. 

La Convention est entree en vigueur au Canada le 1er janvier 1993 pour les cinq 
provinces, soit !'Alberta, la Colombie-britannique, l'ile-du-Prince-Edouard, le 
Nouveau-Brunswick et la Terre-Neuve, ayant adopte une lois de mise en oeuvre de 
cette Convention selon la loi uniforme adoptee par la Conference d'uniformisation 
des lois en 1987. Depuis, le Manitoba et la Saskatchewan ont adopte la legislation 
necessaire a la mise en oeuvre de la Convention et consequemment, la Convention 
a ete rendue applicable a ces provinces. La Convention est entree en vigueur pour 
le Manitoba le 1er juillet 1994 et pour la Saskatchewan le 1er septembre 1994. Les 
autres juridictions seront encouragees a prendre les mesures de mise en oeuvre afin 
de rendre la Convention applicable a travers le Canada dans un proche avenir. 
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Convention relative ll la signification et la notification ll l'�tranger des documents 

judiciaires et extrajudiciaires en mati�re civile ou commerciale 

Cette Convention, qui s'applique a trente-trois Etats, est en vigueur au Canada 

depuis le 1er mai 1989. Elle vise a faciliter la signification de documents en 

etablissant certaines regles pour leur signification a l'etranger et en mettant sur pied 

un systeme d'Autorites centrales qui re!joivent les actes a signifier dans leur pays. 

11 faut noter que les Autorites centrales ne constituent pas le seul moyen admis de 

signification et que d'autres moyens, y compris ceux existant avant I' entree en vigueur 

de la Convention, peuvent etre utilises si l'Etat oil l'on signifie les actes les reconnait. 

Au Canada, des Autorites centrales ont ete designees en vertu de la Convention 

dans chaque province et territoire; une Autorite centrale federale l'a egalement ete 

au sein de la Direction des consultations juridiques du ministere des Affaires 

etrangeres et du commerce international. Cette derniere complete en ce moment 

une etude sur !'application de la Convention avec l'apport des autorites centrales 

provinciales et territoriales. Les regles de pratique des tribunaux dans toutes les 

provinces et les deux territoires ainsi qu'au niveau federal ont depuis ete modifiees 

pour se conformer a la Convention. 

Convention sur l'obtention des preuves ll l'�tranger en mati�re civile ou commerciale 

La Convention sur /'obtention des preuves a /'etranger en matiere civile ou 

commerciale, a laquelle vingt-six Etats sont parties, dont les Etats-Unis, a pour but 

de faciliter la transmission et !'execution des commissions rogatoires. 

Une consultation est en marche depuis 1990 sur l'opportunite pour le Canada 

d'adberer a cette Convention. Jusqu'a present, nous avons re!ju l'appui de six 

administrations qui sont favorables a la mise en oeuvre de la Convention alors que 

deux autres administrations en poursuivent l'etude. Trois juridictions n'ont pas 

encore repondu a notre consultation alors qu'une autre a re!ju des explications 

supplementaires concemant !'impact de la Convention sur les regles existantes. 

Recemment, la question des cm1ts d'application de la Convention a ete examinee par 

le Groupe consultatif lors de sa reunion de novembre 1994 sur la base d'informations 

re!;UeS de l'Australie, des Etats-Unis et du Royaume-Uni. 11 a ete estime que bien 

qu'il ne serait pas cm1teux de mettre en oeuvre la Convention au Canada, il ne 

paraissait pas clairement quels seraient les avantages pour le Canada d'y adherer. 
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Des contacts ont ete pris avec 1' Association du Barreau canadien pour obtenir les 

vues des avocats sur les problemes rencontres dans la recherche de preuves a 

l'etranger. 

Une derniere consultation dans le but de fmaliser la position relative a I' adhesion 

du Canada a cette Convention sera entreprise des qu'une reponse sera re�e du 

barreau. La Convention ne contient pas de clause federale de sorte qu'il faut l'appui 

unanime des provinces et des territoires pour permettre au Canada d'y devenir 

partie. ll convient de souligner que la mise en oeuvre de la Convention sur 

l'obtention des preuves viendrait completer !'application de la Convention sur la 

signification qui est deja en vigueur au Canada. 

Convention sur la loi applicable aux successions a cause de mort 

La Convention determine la loi applicable aux successions qui concement plus 

d'un Etat. Sa principale caracteristique est le principe de l'unite selon lequel toute 

la succession est regie par une seule loi. 

Le Canada a participe activement a la negociation de la Convention sur la loi 

applicable aux successions a cause de mort qui a ete adoptee en 1988. Le professeur 

Donovan Waters de l'Universite de Victoria avait ete nomme Rapporteur special et 

le professeur Talpis de l'Universite de Montreal a agi a titre d'expert-consultant pour 

la delegation canadienne. 

Durant le derniere annee, la consultation sur l'appui possible des provinces et 

territoires a la mise en oeuvre de cette Convention a ete mise en veilleuse. Diverses 

positions ont deja ete exprimees sur ce point: quatre administrations avaient exprime 

leur appui a cette mise en oeuvre alors que d'autres ont indique qu'elles consultaient 

les Barreaux locaux ou qu'elles n'entendaient pas pour le moment favoriser la mise 

en oeuvre de la Convention. En Ontario, la section des Trusts et des Successions de 

l'ABC-Ontario a exprime son appui a la Convention. Une etude complementaire a 

ete entreprise sur certaines questions relatives a !'interpretation de la Convention. 

La poursuite de cette consultation pourrait etre envisagee en fonction de decisions 

sur les priorites de travail dans les matieres de droit international prive. 
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Conventions sur les aspects civils de l'enl�vement international d'enfants 

La Convention sur les aspects civils de l'enlevement international d'enfants est la 

premiere convention de la Conference de la Haye a avoir ete ratifiee par le Canada. 

Elle fixe une procedure destinee a permettre le retour des enfants qui ont ete 

deplaces illicitement de leur :Etat de residence habituelle ou qui sont retenus a 

l'exterieur de cet Etat. Elle oblige les Etats parties a etablir un systeme d'Autorites 

centrales chargees de traiter les demandes de rapatriement des enfants enleves. La 
Convention s'applique dans toutes les provinces et dans les territoires. 

En date de juin 1995, plus de quarante Etats sont parties a la Convention 

provenant de presque tous les continents. Les Etats qui sont dernierement devenus 

parties a la Convention sont Monaco, la Roumanie, les Bahamas, le Chili, le 

Honduras, l'ile Maurice, Panama, Saint Kitts et Nevis, et la Slovenie. 

ll existe une Autorite centrale dans chaque ministere de la Justice provincial ainsi 

qu'une Autorite centrale federale aupres du ministere de la Justice du Canada. 

Enfin, il faut souligner qu'un programme de transport implante a l'echelle du Canada 

et a 1' exterieur du Canada vise a faciliter le rapatriement des enfants enleves par un 

parent. Ce programme est coordonne par le Bureau d'enregistrement des enfants 

disparus de la Gendarmerie Royale du Canada avec la collaboration des compagnies 

nationales de transport aerien ainsi que de Via rail. 

La Convention, qui a ete incorporee en droit canadien, a ete invoquee dans 

plusieurs causes. La premiere de ces causes a etre entendue par la Cour supreme 

est celle de Thomson c. Thomson, un appel d'une decision de la Cour d'appel du 

Manitoba. Le Procureur general du Canada, de meme que les Procureurs generaux 

du Manitoba et de !'Ontario, sont intervenus devant la Cour Supreme du Canada en 

janvier 1994, dans !'arret Thomson. Dans une decision rendue par le banc dont les 

motifs ont suivi le 20 octobre 1994, la Cour supreme a maintenu !'ordonnance de 

retour de 1' enfant qui avait ete illegalement emmene de l':Ecosse au Canada par sa 

mere. 
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Travaux actuels de la Conrgrence de La Haye 

Convention sur la protection des mineurs 

Le ministere de la Justice a participe a la deuxieme reunion de la Commission 
speciale de la Conference de La Haye, tenue a La Haye du 6 au 17 fevrier 1995, sur 
la revision de la Convention de 1961 sur la competence de mineurs et la loi applicable 

en matiere de protection des mineurs. Ce projet est inscrit en priorite au programme 
de travail 1993-1996 de la Conference de La Haye afin de presenter une Convention 
revisee pour !'approbation des Etats membres lors de la Dix-huitieme session en 
octobre 1996. Cette revision pourrait avoir pour effet d'etendre l'application de la 
Convention aux majeurs incapables. Une consultation interne a ete tenue avant la 
reunion de la Commission speciale. 

La tache de la Commission speciale est dirigee principalement vers la solution 
des problemes lies a la protection de la personne et des biens de l'enfant dans le 
contexte de conflits de lois et de competence. Dans cette perspective, l'on souhait 
ainsi attirer les pays de common law, qui n'ont pas ete attires par la Convention de 
1961, a devenir parties a la Convention revisee. La Commission speciale prend en 
compte egalement les droits de l'enfant inscrits dans la Convention des Nations 
Unies de 1989 sur les droits de l'enfant. 

Le projet de Convention revisee, tel que propose par le comite de redaction dans 
la foulee des discussions de fevrier 1995, est presentement transmis pour 
commentaires. 11 vise a assurer la competence principale des autorites de l'Etat de 
residence habituelle de l'enfant pour prendre des mesures de protection de la 
personne et des biens de l'enfant. 11 prevoit egalement la reconnaissance et 
I' execution de semblables mesures, dont I' execution des ordonnances de garde, ainsi 
que l'etablissement d'un systeme de cooperation entre les autorites des Etats 
concemes dans !'application des mesures. Une decision concemant l'application de 
la Convention aux majeurs incapables n'a pas encore ete prise. 

Ce projet sera examine lors de la troisieme et derniere reunion de la Commission 
speciale, qui aura lieu a La Haye du 11 au 22 septembre 1995. Une consultation a 
deja ete entreprise avec les autorites concemees sur le projet de convention revisee 
sur la base des documents explicatifs recemment transmis dans les ressorts. 
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Reconnaissance et execution des jugements �trangers 

Les conclusions de la Commission speciale de juin 1994, chargee d'etudier les 
problemes relies a la redaction d'une nouvelle convention multilaterale sur les 
questions de competence et de reconnaissance et execution des jugements etrangers 
en matiere civile et commerciale, ont ete discutees lors de la recente reunion de la 
Commission sur les affaires generales et la politique de la Conference de La Haye. 
Les participants a cette reunion, dont le Canada, ont convenu de recommander la 
continuation de ce projet avec haute priorite. Le Canada etait en accord avec cette 
approche etant donne que ce projet pourrait fournir une occasion d'harmoniser ses 
regles avec les principes de reconnaissance et d'execution a l'echelle mondiale. 

En attendant qu'une decision finale sur la poursuite du projet soit prise par les 
Etats membres en octobre 1996, il a ete recommande d'appeler une autre reunion 
d'experts en juin 1996 pour l'examen des questions restees en suspens en juin 1994. 
Les conclusions de cette Commission speciale et le rapport de la delegation 
canadienne ont fait l'objet d'une transmission recente. Le ministere de la Justice 
consultera les provinces et territoires et demandera de plus les vues des praticiens 
et des professeurs de droit interesses prealablement a la reunion de la Commission 
speciale en juin 1996. 

Loi applicable a la responsabilite civile pour les dommages caus�s a l'environnement 

Le progres des travaux concernant le troisieme sujet inscrit en priorite a l'ordre 
du jour du programme de travail de la Conference de La Haye ont ete brievement 
communiques aux participants de la Commission speciale de juin 1995 sur les affaires 
generales et le politique. Mention a ete faite des conclusions d'un colloque tenu a 
Osnabriick, Allemagne, en avril 1994, et eo-organise par la Conference de La Haye. 
Ces conclusions se sont revelees favorables a la redaction d'une convention de loi 
applicable a la responsabilite civile pour les dommages causes a I'environnement. 
Des vues divergentes ont ete exprimees sur l'opportunite d'un tel projet. Il a ete 
recommande de maintenir a l'ordre du jour du prochain programme de travail le 
sujet avec priorite moindre. 

Commission speciale sur les affaires generales et la politique 

Tel que mentionne, cette Commission speciale, a laquelle la Canada etait 
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represente, s'est reunie du 20 au 23 juin 1995 pour revoir le programme de travail 
actuel 1993-96 de la Conference de La Haye et pour etudier des recommandations 
concernant le programme futur 1996-2000. Provisoirement, les sujets suivants ont ete 
retenus en priorite decroissante: 1- une convention sur la competence, la 
reconnaissance et !'execution des jugements; 2- une convention sur la protection des 
adultes incapables; et 3- l'etude approfondie des problemes lies a la loi applicable 
a la responsabilite civile pour les dommages causes a l'environnement. D'autres 
matieres figurent egalement a l'ordre du jour recommande mais sans priorite. Une 
discussion sur une meilleure coordination du travail entre les diverses organisations 
internationales interessees par le droit international prive a egalement eu lieu. Une 
decision sur ces points sera prise lors de la Dix-huitieme Session en octobre 1996. 

CNUDCI 

La Commission des Nations Unies pour le droit commercial international, 
<<principal organe juridique du systeme des Nations Unies dans le domaine du droit 
commercial international», a pour mandat de promouvoir !'harmonisation et 
!'unification progressives du droit commercial international. Les instruments choisis 
pour realiser cet objectif varient: il peut s'agir de conventions, de lois types, de 
regles uniformes ou de guides juridiques. 

Actuellement, ne peuvent etre membres de la CNUDCI que trente-six Etats, 
representatifs des diverses regions geographiques et des principaux systemes 
economiques et juridiques du monde. Les membres sont elus pour un terme de six 
ans par l' Assemblee generale. Les Etats et les organismes gouvernementaux et non 
gouvernementaux internationaux peuvent participer aux seances de la CNUDCI et 
ses groupes de travail a titre d'observateurs. La CNUDCI opere par consensus et 
le Canada y a ete membre depuis 1989. Notre terme a pris fin a l'ouverture de la 
28• session de la Commission en mai 1995; nous continuons a participer aux seances 
la CNUDCI a titre d'observateur. 

11 existe a l'heure actuelle trois groupes de travail de la Commission : le Groupe 
de travail de l'insolvabilite (anciennement le Groupe de travail du nouvel ordre 
economique international (NOEl)}, le Groupe de travail des echanges de donnees 
informatisees (EDI) (anciennement le Groupe de travail des paiements 
internationaux), et le Groupe de travail des pratiques en matiere de contrats 
internationaux. Ce dernier a complete son travail sur le projet de Convention sur 
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les garanties independantes et les lettres de credit stand-by. Le Groupe de travail 
d'EDI termine un projet alors que le Groupe de travail de l'insolvabilite 
entreprendra un nouveau projet. 

Une fois termines, les textes que developpent les Groupes de travail sont envoyes 
a la Commission qui les adopte lors de sa reunion annuelle. Par la suite, ils sont 
examines et adoptes par l'Assemblee generale des Nations Unies. Apres avoir 
adopte une convention, I' Assemblee generale peut decider de convoquer une 
conference diplomatique qui aboutira a I' adoption du texte par les :Etats participants 
et a son ouverture pour signature. 

La CNUDCI a mis en place un systeme pour recueillir et disseminer des 
renseignements au sujet des arrets judiciaires et des decisions arbitrates concernant 
ses conventions ou ses lois types. Des resumes de ces arrets ou decisions sont rediges 
par des correspondants nationaux; au Canada, le professeur Robert Paterson de 
l'Universite de la Colombie-britannique est le correspondant pour les provinces de 
common law et les territoires alors que le professeur Claude Samson est le 
correspondant pour le Quebec. Des resumes relatifs a la Loi type sur l'arbitrage ont 
ete envoyes regulierement a la CNUDCI. 

Convention des Nations Unies sur les contrats de vente internationale de 
marchandises (Vienne, 1980) 

La Convention etablit un systeme de regles uniformes pour la vente 
internationale de marchandises et s'applique automatiquement aux contrats qui y 
sont assujettis, bien que les parties au contrat puissent s'y soustraire par derogation 
expresse. Bien que la convention s'applique aux contrats de vente de marchandises, 
elle ne s'applique pas a certaines ventes, dont les marchandises pour usage personnel, 
la vente aux encheres ou par autorite de justice, la vente des valeurs mobilieres, de 
navires, d'aeronefs et d'electricite. Elle regit la formation du contrat de vente et les 
droits et obligations qui en decoulent pour le vendeur et l'acheteur mais ne traite pas 
des clauses et de la validite du contrat ni de la responsabilite du vendeur en dehors 
de ses obligations contractuelles. 

La Convention est entree en vigueur pour le Canada le 1er mai 1992. A cette 
date la Convention s'etendait a toutes les juridictions canadiennes a I' exception du 
Yukon qui a adopte une loi de mise en oeuvre de la Convention en juin 1992. Une 
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declaration etendant la Convention au Yukon a ete deposee par la suite; elle est 
entree en vigueur le premier janvier 1993. La Colombie-Britannique a amende sa 
loi de mise en oeuvre afin d'abroger la disposition qui ecartait !'application de 
I' Article 1(1)(b) de la Convention. Le Canada a done retire sa declaration initiale 
a ce sujet, deposee au moment de !'adhesion. La nouvelle declaration a pris effet 
le premier fevrier 1993. La Convention s'applique maintenant de fa�on uniforme a 
travers le Canada. 

Convention sur la prescription en mati�re de vente internationale de marchandises 

La Convention des Nations Unies sur la prescription en matiere de vente 

intemationale de marchandises (New York, 1974) (la «Convention sur la 
prescription») emane du projet de la CNUDCI visant l'uniformisation des lois en 
matiere de vente internationale. La Convention qui en resulta, telle que modifiee 
par le Protocole de 1980, va de pair avec la Convention des Nations Unies sur la 
vente internationale de marchandises (la «Convention sur la vente») (Vienne, 1980). 
Les deux ont plusieurs points en common, notamment en ce qui concerne leur 
portee, les declarations et reserves, les clauses federales et les clauses finales. 

La Convention vise a eliminer toute difference dans les lois nationales regissant 
la prescription; ces differences provoquent des incertitudes en plus de creer des 
difficultes lorsque la reclamation est bien fondee mais est prescrite par une tres 
courte periode de prescription ou lorsque les defendeurs potentiels demeurent 
exposes pendant longtemps dans des juridictions qui possedent de longues periodes 
de prescription. 

La Convention se divise en quatre parties, dont la premiere, qui regroupe les 
dispositions concernant la prescription, est la plus importante. C'est dans cette partie 
que I' on retrouve un schema tres detaille du droit substantif. Les parties 11, Ill et IV 
traitent respectivement de la mise en oeuvre, des declarations et des reserves, et des 
clauses finales. La Convention etablit une periode de prescription uniforme de 
quatre ans pour les litiges commerciaux. 

Lors de la derniere session de la CNUDCI en mai 1995, il y avait dix-huit 
ratifications, adhesions et successions a la Convention, dont nos partenaires nord
americains le Mexique et les Etats-Unis (le 5 mai 1994). La Convention est entree 
en vigueur le 1er aoiit 1988. La Convention sur la vente etant maintenant en vigueur 
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au Canada, nous sommes en train de determiner s'il y a suffisamment d'inter�t pour 
que le Canada devienne partie a la Convention sur la prescription. 

Convention sur les lettres de change intemationales et les billets rt ordre 

intemationaux 

Le 9 decembre 1988, l'Assemblee generale des Nations Unies a adopte la 
Convention sur les lettres de change intemationales et les billets a ordre intemationaux. 

Le Canada a participe activement a la redaction de la Convention, qui instituera un 
nouveau regime international fonde sur un compromis viable entre la common law 
et le droit civil. Le Canada a ete le premier a signer cette Convention et les Etats
Unis de m�me que l'Union Sovietique (dont la Federation russe est maintenant le 
successeur) l'ont egalement signee; la Guinee et le Mexique y ont adhere. La 
Convention entrera en vigueur apres le depot de dix ratifications ou adhesions. 11 

faudra adopter une loi federale pour assurer sa mise en oeuvre au Canada. 

La Convention sur les lettres de change intemationales et les billets a ordre 

intemationaux est le fruit de presque vingt ans de travail de la CNUDCI en vue de 
!'elaboration d'un droit uniforme pour les lettres de change internationales et les 
billets a ordre. La Convention regit plusieurs questions complexes et difficiles telles 
que les droits des detenteurs, les fausses signatures, la fraude et le vol, les suretes, 
la presentation pour fins de paiement et le refus d'acceptation, l'avis de refus et 
I' execution. Bon nombre de ces questions re�oivent un traitement different dans les 
differents systemes juridiques. La Convention, lorsqu'elle entrera en vigueur, 
permettra un degre plus eleve de previsibilite pour les institutions financieres et les 
commerces qui ont recours a ces methodes de paiement dans le cadre de leurs 
transactions internationales. 

Convention sur la responsabilit� des exploitants de terminaux de transport dans le 
commerce international 

La Convention vise a uniformiser les limites de responsabilite afin de faciliter le 
commerce international. Un des objets de la Convention est de combler une lacune 
dans les systemes existant en dehors des conventions de transport deja en place. Ces 
dernieres ont ete acceptees de fa�on importante. Par exemple, la Convention de 

Varsovie sur la responsabilite dans le transport aerien a ete adoptee par plus de cent 
Etats; les connaissements maritimes sont regis par la Convention de Bruxelles de 
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1924; la plupart des pays europeens ont adopte des conventions intemationales sur 
la responsabilite des transporteurs par route et par rail. Le regime de responsabilite 
etabli dans la presente Convention vise a s'accorder avec tous les regimes de 
transport existants. 

En particulier, la Convention cherche a pallier une situation defavorable aux 
parties impliquees dans le commerce international puisque le mouvement des 
marchandises sujettes a manutention est regi sur une base contractuelle qui favorise 
les entrepreneurs de manutention et les exploitants de terminaux. L'individu dont 
la marchandise a ete endommagee ne peut ainsi reclamer une compensation en 
l'absence d'une base juridique pour sa reclamation. 

Nous allons engager de nouvelles consultations definitives, avec les autres ressorts 
et parties interessees canadiens afin de determiner si le Canada devrait devenir 
partie a la Convention. En date de mai 1995, cinq Etats l'avait signee : l'Espagne, 
les Etats-Unis, la France, le Mexique et les Philippines. La Convention entrera en 
vigueur apres cinq ratifications ou adhesions. 

Convention des Nations Unies sur le transport de marchandises par mer (1978) 

Cette Convention, mieux connue comme les Regles de Hambourg, vise a 
remplacer les Regles de La Haye et les Regles de La Haye - Visby qui n!gissent les 
responsabilites du transporteur en matiere de transport maritime de marchandises 
par mer, par une distribution plus equitable de la responsabilite. Les Regles de 
Hambourg sont entrees en vigueur en novembre 1992 pour les vingt pays qui ont 
signe et ratifie la Convention. 

En mai de 1993, le Parlement federal a adopte une loi, la Loi sur le transport de 
marchandises par mer, S.C. 1993, c. 21, qui met en oeuvre les Regles de La Haye -
Visby et qui visera eventuellement a mettre en oeuvre les Regles de Hambourg. 

Loi type sur les virements internationaux 

Lors de sa 25e session en mai 1992, la Commission a complete son etude de la 
Loi type sur les virements internationaux (anciennement les transferts electroniques 
de fonds) et a adopte le texte qui avait ete elabore par le Groupe de travail des 
paiements internationaux. Dans une resolution votee en octobre 1992, l'Assemblee 
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generale des Nations Unies a recommande que tous les Etats accordent une 
attention a cette Loi type en adoptant une legislation qui y soit conforme. 

La Loi type constitue une solution de compromis acceptable aux problemes que 
souleve la rapidite de tels virements, vu la necessite de proteger le mieux possible 
les clients des institutions financieres qui utilisent des systemes de virements 
electroniques de fonds. n y a, par exemple, les dispositions concernant les 
consequences des incidents, erreurs ou retards dans les virements. La mise en 
oeuvre de la Loi type au Canada releve de 1' Association canadienne des paiements 
qui en vertu de sa loi est chargee d'etablir et de mettre en oeuvre un systeme 
national de compensation et de reglement et de planifier le developpement du 
systeme national de paiement. 

Loi type sur la passation des marches de biens et de travaux 

Cette question importe particulierement aux Etats en voie de developpement, qui 

considerent souvent que leurs debauches sur les marches internationaux sont 
injustement limites en raison des pratiques en matiere d'adjudication des marches 
publics. Le ministere de la Justice a participe tres activement aux travaux du Groupe 
de travail du nouvel ordre economique international et a consulte regulierement les 
ministeres federaux et provinciaux ainsi que l'industrie. La Commission a etudie la 
Loi type lors de sa 26e session a Vienne en juillet 1993 lors de laquelle elle a ete 
revisee, modifiee, puis adoptee. L'Assemblee generale des Nations Unies a adopte 
une resolution pour inciter Ies :Etats a l'incorporer. 

La Loi type a pour but de servir de modele aux pays qui auront a reviser et 
moderniser leurs lois et leurs pratiques de passation de marches et qui auront a 
mettre en oeuvre une legislation en la matiere. La Loi type prevoit les regles et 
principes essentiels a la passation de marches selon une formule assurant 
transparence et equite. Sur !'initiative du Canada, le Groupe de travail a tenu 
compte des dispositions du GAIT; ainsi, !'Article 3 du texte prevoit que le GAIT 
(ainsi que I' Accord de l'OMC) aura preseance. 

La Loi type impose comme regie generale l'appel d'offres international, mais 
celui-ci peut etre national ou restreint dans certaines situations. D'autres methodes 
sont proposees pour des circonstances exceptionnelles. Les regles proposees dans la 
Loi type sont destinees a maximiser la concurrence tout en traitant equitablement 
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les fournisseurs et les entrepreneurs qui soumissionnent pour obtenir des contrats 
gouvemementaux. 

I..Gi type sur la passation des march�s de biens, de travaux et de services 

La Loi type sur la passation des marches de biens et de travaux ne s'applique pas 
a la passation de marches en matiere de services sauf dans la mesure oil les services 
sont accessoires aux marches de biens et de travaux. La Commission a decide lors 
de sa 26• session que le Groupe de travail sur le NOEl devra preparer des 
dispositions types sur le marcbe de services. Le Groupe de travail a termine le 
projet a une session a New York au printemps 1994. La Commission a finalise ce 
projet et a adopte la nouvelle Loi type a sa 27• session a New York du 31 mai au 17 
juin 1994. 

Les nouvelles dispositions forment ainsi une nouvelle loi type dans laquelle la 
passation des marches de services s'ajoute aux dispositions regissant la passation des 
marches de biens et de travaux. L' Article 3 de la premiere Loi type, prevoyant la 
preseance du GAIT ainsi que de l'Accord de l'OMC, est done preserve. 
L'Assemblee generale des Nations Unies a adopte une resolution recommandant que 
tous les Etats accordent une attention a cette Loi type en adoptant une legislation 
qui y soit conforme. Les Etats auront done l'option d'adopter des dispositions qui 
se rapportent uniquement a la passation des marches de biens et de travaux en 
utilisant la premiere Loi type sur le sujet, ou bien d'adopter des dispositions qui 
s'appliquent aux marches de biens, de travaux et de services en utilisant cette 
nouvelle Loi type. 

Guide juridique sur l'�laboration de contrats internationaux d'�changes compens�s 

Au cours de sa 25• session en mai 1992, la Commission a examine et adopte le 
projet de Guide juridique sur /'elaboration de contrats intemationaux d'echanges 

compenses. Les projets de chapitre avaient deja ete etudies et revises par la 
Commission lors de sa 23• session en 1990 et par le Groupe de travail sur les 
paiements intemationaux en septembre 1991. La CNUDCI a publie le Guide en 
1993 (ISBN 92-1-133444-6). 
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Les garanties ind�pendantes et lettres de c�dit stand-by 

Le Groupe de travail des pratiques en matiere de contrats intemationaux a tenu 

sa derniere reunion au sujet des regles en matiere des garanties et lettres de credit 

stand-by a New York en janvier 1995. Le Groupe de travail a finalise le texte qui 

prend la forme d'un projet de convention. Le projet a ete soumis a la Commission 

pour etude et adoption lors de la zg• session en mai 1995. La Commission a adopte 

le projet de convention et a decide, au lieu de convoquer une conference 

diplomatique, de l'envoyer a !'Assemble generale des Nations Unies pour adoption. 

Le projet reste a etre considere par la Sixieme Commission de l'Assemblee generale. 

Travaux actuels de la CNUDCI 

Echange de donn�es informatis�s 

Le Groupe de travail sur les echanges de donnees informatisees s'est reuni a 

Vienne du 3 au 14 octobre 1994 et a New York du 27 fevrier au 10 mars 1995. Le 
Groupe a complete un projet de normes juridiques et de regles detaillees pour 

l'emploi des echanges de donnees informatisees dans le commerce international. Ce 

texte, qui prend la forme d'une loi type, a ete soumis a la 28° session de la 

Commission en mai 1995. Jusqu'a jour, la Commission n'a toutefois pas termine son 

etude de la Loi type. 

Le Groupe de travail a etudie plusieurs questions, y compris le champ 

d'application des regles uniformes, la notion de l'EDI en soi, la definition des parties 

a une transaction electronique, les formes requises, les obligations des parties, la 

formation des contrats, la responsabilite et le risque, ainsi que la notion de signature 

et des problemes de preuve. Le Groupe a pris connaissance des dispositions 

pertinentes du Code civil du Quebec concernant la signature et la preuve et a adopte 

une approche semblable, bien que le langage soit quelque peu different. 

A sa prochaine reunion, le Groupe de travail poursuivra son travail sur les 

connaissements dans le domaine des activites maritimes commerciales. 
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Directives pour la tenue de conferences preliminaires dans le cadre des procedures 

d'arbitrage 

A sa 26• session, la Commission a examine certaines des suggestions faites a 
!'occasion de la Conference sur le droit commercial uniforme au 21• siecle. La 
Commission a decide qu'il serait utile que le Secretariat prepare pour etude lors de 

sa 27• session une ebauche de directives pour la tenue de conferences preliminaires 

dans le cadre des procedures d'arbitrage. Ces directives permettraient aux arbitres 

et parties de discuter, en conference preliminaire, de la procedure et de planifier les 

diverses etapes de la procedure arbitrale. 

La Commission a etudie le projet lors de la 27• session. Elle a suggere plusieurs 

modifications. Le projet a ete discute et revise par la CIAA en novembre 1994. Le 
Secretariat a fait des revisions au texte avant de le soumettre de nouveau a la 

Commission pour la 28• session en 1995. Une version revisee sera presentee a la 

Commission pour son approbation finale lors de la 29• session en 1996. Une fois ce 

travail sur les directives complete, la Commission decidera si elle entreprendra des 

activites dans les domaines de l'arbitrage multipartite et de !'obtention de preuves 

dans le cadre de procedure arbitrales. 

Futur programme de travail 

La Commission a decide que le Secretariat devrait, en consultation et 

collaboration avec Unidroit qui etudie la faisabilite d'une loi type sur les suretes, 

preparer une etude sur la faisabilite d'un projet d'uniformisation des lois en matiere 

de cession de creances. 

La Commission a aussi determine que les problemes pratiques causes par la trop 

grande divergence des lois nationales en matiere d'insolvabilite transnationale 

necessitent une etude approfondie par le Secretariat, en depit du fait que d'autres 

organisations internationales n'ont pu obtenir de resultats concluants sur la question. 

Partant des informations obtenues lors d'un colloque sur le sujet qui a eu lieu a 
Vienne en avril 1994 en collaboration avec INSOL, et a laquelle des experts et 

representants gouvernementaux ont expose leurs points de vue, le Secretariat a 

prepare une etude qui identifie les aspects de l'insolvabilite transnationale pouvant 

se preter a une harmonisation ainsi que le meilleur moyen d'y arriver. Ce travail a 

ete fait en collaboration avec INSOL. La collaboration de la CNUDCI et INSOL 
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a ete suivie par une conference de juges sur l'insolvabilite transnationale qui eut lieu 
a Toronto le 22 et 23 mars 1995. ll en resulte que le nom du Groupe de travail du 
nouvel ordre economique intemational (NOEl) a ete remplace par Groupe de travail 
de l'insolvabilite et que celui-ci travaillera sur l'insolvabilite intemationale, en 
particulier sur un encadrement legislatif pour l'entraide judiciaire et pour l'acces et 
la reconnaissance des insolvabilites transnationales. 

Le Groupe de travail des pratiques en matiere de contrats intemationaux 
travaillera maintenant sur le financement des creances. 

UNIDROIT 

Depuis 1968, le Canada est membre d'Unidroit, soit l'Institut international pour 
!'unification du droit prive, qui est un organisme intergouvernemental compose de 
56 Etats et qui a son siege a Rome. On compte parmi ses 56 membres actuels les 
Etats-Unis, la Chine et l' Australie ainsi que des Etats de l'Europe de l'Est et de 
l'Ouest, de l'Amerique du Sud et de l'Afrique. Unidroit a pour mandat d'examiner 
des methodes pour harmoniser et coordonner le droit prive. Unidroit redige des 
projets de lois et des conventions qui visent a etablir des regles uniformes de droit 
prive dans les domaines tels que les ventes, le credit, le transport, les suretes, le 
franchisage et les biens culturels. Le Canada participe activement aux travaux de cet 
organism e. 

Conventions sur le credit-bail et l'afTacturage 

En mai 1988, le Canada a accueilli une Conference diplomatique organisee par 
le ministere de la Justice en vue d'adopter deux conventions, redigees sous l'egide 
d'Unidroit, soit la Convention sur le credit-bail international et la Convention sur 

l'affacturage international. Ces deux Conventions ont ete adoptees a la Conference. 
Jusqu'a present, la France, l'Italie et le Nigeria ont ratifie les deux Conventions. 11 

est vraisemblable que les Etats-Unis les ratifient dans un proche avenir. Les 
Conventions ont entre en vigueur le 1er mai 1995. Huit autres Etats les ont signees, 
soit la Belgique, l'ex-Tchecoslovaquie, la Finlande, le Ghana, la Guinee, le Maroc, 
les Philippines et la Tanzanie. (La Slovaquie et la Republique tcheque, en tant 
qu'Etats successeurs de l'ex-Tchecoslovaquie, pourraient ratifier les conventions 
auxquelles la Tchecoslovaquie etait signataire.) L'Allemagne et le Royaume-Uni ont 
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signe la Convention sur l'affacturage international, alors que le Panama est signataire 
de la Convention sur le credit-bail international. 

En 1991, le ministere de la Justice a consulte les provinces, les territoires, et les 
experts et les groupes du secteur prive sur l'opportunite pour le Canada d'adberer 
a ces Conventions. Les reponses re�es ont indique qu'il y avait un interet a ce que 
le Canada y devienne partie. Toutefois, a cause de changements a l'industrie du 
credit-bail et en vu de la I' entree en vigueur des Conventions, les consultations seront 
renouvelees afin d'etudier la possibilite pour le Canada de devenir partie aux 
Conventions. A la demande du Ministere, la Conference d'uniformisation des lois 
a prepare des projets de loi uniforme pour la mise en oeuvre des Conventions par 
les juridictions interessees s'il est dans l'interet du Canada d'y devenir partie. [Voir 
la page 158 pour la loi uniforme sur l'affacturage et la page 162 pour celle sur le 
credit-bail.] 

Convention sur la forme d'un testament international 

Le but de la Convention est d'etablir une forme intemationale d'un testament, 
en sus des formes deja en usage dans les Etats contractants, laquelle forme serait 
reconnue comme etant valide dans tous les Etats contractants, eliminant ainsi la 
recherche de la loi applicable jusqu'a un certain point. L'Article 1 de la Convention 
stipule que chaque partie entreprend d'introduire dans sa loi les regles sur le 
testament international formant !'annexe a la Convention. Les testateurs qui 
choisissent la forme intemationale du testament sont assures de sa reconnaissance 
dans tous les :Etats contractants sans reference aux regles de conflit de lois 
concemant la validite des testaments. 

Le Canada a adhere a la Convention portant sur la loi unifonne sur la fonne d'un 

testament international en 1977. Les autres Etats parties a la Convention sont la 
Belgique, Chypre, l'Equateur, la Libye, le Niger, le Portugal, l'Italie, la Slovenie, la 
France et la Bosnie-Herzegovine. 

La Convention est applicable a six provinces : I' Alberta, l'lle-du-Prince-Edouard, 
le Manitoba, !'Ontario, la Saskatchewan et la Terre-Neuve. 
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Protection internationale des biens culturels 

Unidroit convoquait en juin 1995 une Conference diplomatique a Rome pour 
considerer un projet de Convention d'Unidroit sur le retour international des biens 
culturels voles ou illicitement exportes. Le projet a ete prepare par un comite 
d'experts gouvernementaux, auquel le Canada a ete represente. La Conference 
diplomatique a adopte la Convention d'Unidroit sur les biens culturels voles ou 

illicitement exportes le 23 juin 1995. Dix Etats ant signe la Convention: le Burkina 
Faso, le Cambodge, la C6te d'Ivoire, la Croatie, la France, la Guinee, la Hongrie, 
l'Italie, la Lituanie, et la Zambie. La Convention entrera en vigueur apres la 
cinquieme ratification, acceptation, approbation ou adhesion. 

Le but de la Convention est de presenter des regles pour la restitution ou le 

retour des biens culturels, tels que definis dans la Convention, voles ou illicitement 
exportes, dans le mesure ou certaines conditions seront satisfaites. La Convention 
vise a indemniser les acheteurs de bonne foi et a prevoir des delais de prescription 
pour les demandes de restitution des biens culturels ainsi que la determination de 
la juridiction appropriee pour introduire une demand e. 

Le ministere de la Justice entreprendra des consultations afin de determiner si 
le Canada devrait devenir partie a la nouvelle Convention. 

Principes relatifs aux contrats commerciaux internationaux 

Le Groupe de travail d'Unidroit charge d'elaborer un instrument international 
sur les principes relatifs aux contrats commerciaux internationaux a termine son 
travail en 1994 par la publications d'Unidroit des «Principes relatifs aux contrats 
commerciaux internationaux». Ce groupe de travail non gouvernemental etait 
compose de 13 experts representant divers regimes juridiques y compris le professeur 
Paul-Andre Crepeau de l'Universite McGill. 

L'ouvrage «Les Principes relatifs aux contrats commerciaux internationaux» 
d'Unidroit, qui contient plus de 100 principes et un commentaire sur chacun d'eux, 
est maintenant disponible en fran'<ais et en anglais. Les Principes ont ete con'<US 
comme une sorte de loi type pour les contrats commerciaux internationaux. Ils 
contiennent des regles au sujet de la formation, !'interpretation, la validite, 
!'execution et !'inexecution des contrats. On s'attend a ce que les Principes 

305 



CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

s'appliquent de plusieurs fat;ons pratiques, dont les suivantes: les parties a un contrat 
pourraient choisir les Principes comme la loi regissant leur contrat; les arbitres 
pourraient se referer aux Principes en reglant les litiges qui leur sont soumis; et les 
legislateurs pourraient utiliser les Principes comme modele pour les lois domestiques. 

Travaux actuels d'Unidroit 

Unidroit possede a son programme de travail differents projets interessants au 
nombre desquels se retrouvent les suivants : 

Garanties internationales portant sur du materiel d'equipement mobile 

Les garanties internationales portant sur du materiel d'equipement mobile 
interessent particulierement le Canada. Emporte par l'elan de la Conference 
diplomatique de 1988 sur le credit-bail et l'affacturage, le Canada a propose 
qu'Unidroit fasse une etude sur l'opportunite et la faisabilite d'elaborer des lois 
uniformes sur les garanties intemationales portant sur du materiel d'equipement 
mobile. Unidroit a accepte la proposition et a charge le professeur Ronald Cuming 
de l'Universite de la Saskatchewan de rediger un rapport sur ce sujet. 

Dans son rapport, le professeur Cuming indique que les regles sur les conflits de 
lois des pays de l'Europe de l'Ouest et de l'Amerique du Nord ne repondent pas aux 
besoins de ceux qui s'engagent dans des operations financieres modernes assorties 
de garanties internationales portant sur du materiel d'equipement mobile (tel que les 
camions et l'equipement de construction). Il a conclu que la creation d'un cadre 
juridique pour le financement de tel materiel de grande valeur comblerait une lacune 
bien qu'il ne soit pas necessaire d'elaborer un code complet sur les transactions 
internationales garanties. 

Un questionnaire d'Unidroit distribue dans les milieux commerciaux et financiers 
a travers le monde a suscite un grand nombre de reponses demontrant un appui 
repandu en faveur de !'elaboration d'un projet de convention internationale ou de 
regles uniformes comme moyen d'assurer la reconnaissance des garanties 
internationales portant sur du materiel d'equipement mobile. Unidroit a convoque 
un comite d'etude incluant le professeur Cuming pour rediger un projet de 
Convention sur les garanties intemationales portant sur du materiel d'equipement 
mobile. 
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Unidroit considere aussi la possibilite de rediger une loi type dans le domaine 
general des operations garanties. 

Franchisage 

Unidroit poursuit son examen de la faisabilite et de l'opportunite de rediger des 
regles uniformes sur certains aspects du franchisage international. Unidroit collabore 
avec le Comite sur le franchisage international de la Section de droit des affaires de 
!'International Bar Association. Unidroit a mis sur pied un comite d'etude charge 
de preparer un instrument international sur le franchisage, en considerant d'abord 
les regles relatives aux conditions a la divulgation et ensuite les questions interessant 
le choix de la loi applicable ainsi que la juridiction avant d'aborder la relation 
tripartite des ententes maitres sur le franchisage. 

Le comite d'etude, a sa premiere reunion, a decide que le franchisage 
international ne se pretait pas a une convention internationale mais qu'un guide au 
sujet du franchisage international serait tres utile. Le comite d'etude developpe un 
plan pour le guide. 

Accidents industriels resultant de l'exercice d'activites dangereuses 

Sur la recommandation du gouvernement indien, Unidroit a propose 
d'entreprendre une etude des normes de securite applicables aux multinationales 
etablies dans les pays du Tiers-monde et des reparations dues aux victimes 
d'accidents industriels resultant de l'exercice d'activites dangereuses. Une fois I' etude 
terminee, Unidroit pourrait demander a ses inembres l'autorisation de developper 
des normes de securite uniformes et des normes au sujet de la reparation due aux 
victimes d'accidents industriels resultant des activites dangereuses. 

BANQUE MONDIALE 

Convention pour le reglement des differends relatifs aux investissements entre Etats 

et ressortissant d'autres Etats 

Le Centre international pour le reglement des differends relatifs aux 
investissements (CIRDI) est une organisation internationale publique, creee par la 
Convention pour le reglement des differends relatifs aux investissements entre Etats et 
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ressortissants d'autres Etats. L'on doit le texte de la Convention aux: Administrateurs 
de la Banque mondiale, qui l'ont soumis, le 18 mars 1965, aux: Etats membres pour 
examen, signature et ratification. 

Conformement aux: dispositions de la Convention, le CIRDI met ses moyens au 
service de la conciliation et de l'arbitrage des differends relatifs aux: investissements 
entre Etats et ressortissants d'autres Etats. Le Centre, en se mettant a la disposition 
des parties, cherche a etablir une atmosphere de confiance inutuene entre les Etats 
et les investisseurs etrangers qui puisse favoriser l'investissement prive international. 

La Convention ne contient pas de clause federale qui permettrait que la 
Convention soit mise en oeuvre seulement dans certains provinces et territoires. Il 
faut done l'appui unanime des provinces et des territoires pour que Canada puisse 
ratifier la Convention et la Convention n'a pas re�u cet appui unanime jusqu'a date. 

ORGANISATIONS REGIONALES 

Ora:anisation des Etats americains 

Une consultation devrait bientot etre entreprise au Canada concernant les deux 
Conventions, l'une en droit commercial, l'autre en droit familial, qui ont ete 
finalisees lors de la cinquieme Conference inter-americaine specialisee de droit 
international prive (CIDIP-V) qui a eu lieu a Mexico du 14 au 18 mars 1994. 

L'une de ces Conventions est la Convention inter-americaine sur la loi applicable 

aux contrats commerciaux. Cette Convention garantit la reconnaissance du choix de 
la loi applicable au contrat par les parties au contrat international. Cette regie est 
conforme aux: regles existantes tant dans les systemes de droit civil que de common 
� au Canada. La Convention etablit egalement des regles subsidiaires pour la 
determination de la loi applicable. 

L'autre Convention, la Convention inter-americaine sur le traftc international des 

mineurs (aspects penaux et civils), porte sur un vaste ensemble de problemes 
concernant, en autres, la vente, la prostitution et !'exploitation d'enfants. La 
Convention vise a prevenir et punir les actes illegaux s'y rapportant et a mettre de 
l'avant des principes pour I' adoption de mesures etatiques internes ainsi que pour la 
cooperation internationale. Elle a pour objectif egalement de faciliter le retour des 

308 



ANNEXEJ 

enfants victimes du trafic et de prevoir des sanctions civiles. 

L'Acte final de CIDIP-V, qui a ete re� en avril dernier, sera transmis dans les 
prochains mois des que les rapports de la delegation canadienne sur les Conventions 
de CID lP-V seront completes. 

CONVENTIONS BILATERALES D'ENTRAIDE J-UDICIAIRE 

Canada-Royaume-Uni 

La Convention entre le Canada et le Royaume-Uni pour assurer la reconnaissance 

et ['execution reciproques des jugements en matiere civile et commerciale est mise en 
oeuvre dans toutes les provinces et les territoires, sauf au Quebec. En fevrier 1995, 
le Canada et le Royaume-Uni ont paracheve un Echange de Notes diplomatiques en 
vue d'apporter des modifications a la Convention. 

Ces modifications ont pour but d'inserer une reference a la Convention de Lugano 

de 1988 sur la competence judiciaire et l'execution des decisions en matiere civile et 

commerciale afin de prevenir I' execution de jugements europeens rendus sur la base 
de competences exorbitantes contre des interets canadiens. Etant donne que la 
Convention Canada-Royaume-Uni prevoit deja une telle disposition en ce qui 
concerne la Convention de Bruxelles de 1968 sur le meme sujet, les modifications 
sont limitees et n'affecteront que le droit du Royaume-Uni. Elles entreront en 
vigueur lorsque la mesure requise de mise en oeuvre aura ete adoptee au Royaume
Uni. 

Canada-France 

Le Canada a entame des negociations avec la France pour developper une 
convention pour assurer la reconnaissance et l'execution des jugements en matiere 
civile et commerciale. Bien que semblable a la Convention Canada-Royaume-Uni, 
le projet de convention avec la France vise egalement le sujet de la reconnaissance 
et !'execution des ordonnances alimentaires. La premiere seance de negociations, 
qui a eu lieu a Paris en juillet 1994, a resulte dans la redaction d'un projet de 
convention. 
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Les provinces et les territoires sont presentement consultees afin de preparer la 

deuxieme reunion de negociations qui est previie a l'automne 1995 a Ottawa. Les 

discussions avec la France porteront alors sur !'execution des ordonnances 

alimentaires et sur la question de savoir si la future convention devrait �tre limitee 

aux ordonnances monetaires ou si elle devrai� s'appliquer aussi a d'autres matieres 

telles que les decisions familiales pour completer la partie sur les ordonnances 

alimentaires. 

CONCLUSION 

Comme ban nombre de Conventions de droit international prive elaborees au 

plan international touchent a des matieres que relevent de la competence legislative 

des provinces, la participation du Canada au developpement du droit international 

prive requiert une coordination etroite entre les provinces et le gouvernement 

federal. 

Le Groupe consultatif, etabli par le ministere de la Justice pour le conseiller en 

droit international prive, ainsi que la Conference sur l'uniformisation des lois, jouent 

un r()le essentiel dans ce processus de coordination. lls permettent au Canada de 

participer pleinement aux activites internationales de developpement du droit 

international prive. 

En particulier, la Conference sur l'uniformisation des lois peut jouer un r()le 

essentiel dans le domaine de !'harmonisation du droit prive en redigeant des lois 

uniformes qui facilitent la mise en oeuvre a travers le Canada des conventions de 

droit international prive. 11 convient de noter sur ce point la finalisation cette annee 

par la Conference de son travail relatif aux Conventions d'Unidroit sur le credit-bail 

et l'affacturage. 
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[See page 39] 
[Voir la page 53] 

INTERPRETATION OF 

THE UNIFORM ARBITRATION ACT 

L'INTERPRETATION DE LA LOI UNIFORME 

SUR L'ARBITRAGE 

by Peter J.M. Lown, Q.C. 

Alberta Law Reform Institute 

This text is available 

for viewing or downloading on the Internet 

at the following location: 

On peut lire ou tilicharger 

ce texte a partir du site Internet suivant: 

http:/ fwww.law.ualberta.ca/alri/ulc 
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[See page 42] 
[Voir la page 55] 

FOURTH INTERIM REPORT ON 

COST OF CREDIT DISCLOSURE 

by Richard Bowes 

Alberta Law Reform Institute 

This text is available 

for viewing or downloading on the Internet 

at the following location: 

On peut lire ou telicharger 

ce texte a partir du site Internet suivant: 

http:/ fwww.law.ualberta.cafalri/ulc 
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[See page 46] 

[Voir la page 57] 

THE PROTECTION OF PRIVACY IN THE PRIVATE SECTOR 

LA PROTECTION DE LA VIE PRIVEE DANS LE SECTEUR PRIVE 

by Denis Kratchanov 

Department of Justice (Canada) 

This text is available 

for viewing or downloading on the Internet 

at the following location: 

On peut lire ou telicharger 

ce texte a partir du site Internet suivant: 

http:/ /www.Iaw.ualberta.ca/ alri/ulc 

313 



APPENDIX/ ANNEXE N 

[See page 65] 
[Voir la page 71] 

DRAFf ELECTRONIC EVIDENCE ACT: 1WO OPTIONS 

PROJET DE LOI PROVISOIRE SUR LA PREUVE 

ELECTRON! QUE 

by John D. Gregory 
and 

Ed Tollefson, Q.C. 

This text is available 

for viewing or downloading on the Internet 

at the following location: 

On peut lire ou telicharger 

ce texte a partir du site Internet suivant: 

http:/ /www.Iaw.ualberta.cafalri/ulc 
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[See page 41] 
[Voir la page 61] 

CLASS ACTIONS 

LES RECOURS COLLECTIFS 

by Ruth Rogers 

Ministry of the Attorney General (B.C.) 

This text is available 

for viewing or downloading on the Internet 

at the following location: 

On peut lire ou telicharger 

ce texte a parlir du site Internet suivant: 

http:/ /www.Iaw.ualberta.ca/alrijulc 
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APPENDIX/ ANNEXE P 

[See page 441 
[Voir la page 62] 

DRAFT UNIFORM DOCUMENTS OF TITLE ACT 

PROJET DE LOI UNIFORME SUR LES TITRES DE VALEUR 

by Clark Dalton 

Alberta Justice 

This text is available 

for viewing or downloading on the Internet 

at the following location: 

On peut lire ou telicharger 

ce texte ii partir du site Internet suivant: 

http:/ /www.law.ualberta.cafalri/ulc 
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APPENDIX/ ANNEXE Q 

[See page 45] 
[Voir la page 59] 

DRAFT UNIFORM COMMERCIAL LIENS ACT 

PROJET DE LOI UNIFORME SUR LES PRMLEGES 

COMMERCIAUX 

by Madam Justice Georgina Jackson 

Saskatchewan Court of Appeal 

This text is available 

for viewing or downloading on the Internet 

at the following location: 

On peut lire ou telicharger 

ce texte a partir du site Internet suivant: 

http:/ /www.law.ualberta.ca/alri/ulc 
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TABLE I 

UNIFORM ACI'S PREPARED, ADOPTED AND PRESENTLY 

RECOMMENDED BY THE CONFERENCE FOR ENACI'MENT 

Year First 

Adopted 

Title 

and Recom- Subsequent Amend

mended ments and Revisions 

Accumulations Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1968 

Arbitration Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1990 Am. '95. 

Bills of Sale Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1928 Am. '31, '32; Rev. '55; 

Am. '59, '64, '72. 

Bulk Sales Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1920 Am. '21, '25, '38, '49; Rev. 

'50, '61. 

Change of Name Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1987 

Child Evidence Act · . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1993 

Child Status Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1980 

Condominium Insurance Act . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1971 

Conflict of Laws Rules for Trusts Act . . . . . . . . . . . . . . . . . . . . .  1987 

Conflict of Laws (Traffic Accidents) Act . . . . . . . . . . . . . . . . . . .  1970 

Contributory Fault Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1984 

Contributory Negligence Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1924 

Court Jurisdiction and Proceedings Transfer Act . . . . . . . . . . . . .  1994 

Court Orders Compliance Act . . . . . . . . . . . . . . . . . . . . . . . . . . .  1992 

Criminal Injuries Compensation Act . . . . . . . . . . . . . . . . . . . . . . 1970 

Custody Jurisdiction and Enforcement Act . . . . . . . . . . . . . . . . . 1974 

Defamation Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1944 

Dependants' Relief Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1974 

Rev. '82; Am. '91. 

Am. '73. 

Am. '88. 

Rev. '35, '53; Am. '69. 

Am. '95. 

Rev. '83. 

Rev. '81. 

Rev. '48; Am. '49, '79.; 

Rev. '94 

Devolution of Real Property Act . . . . . . . . . . . . . . . . . . . . . . . . . 1927 Am. '62 

Domicile Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1961 

Effect of Adoption Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1969 

Enforcement of Canadian Judgments Act . . . . . . . . . . . . . . . . . . 1992 

Evidence Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1941 Am. '42, '44, '45; Rev. '45; 

Am. '51, '53, '57; Rev. '81 

- Affidavits before Officers . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1953 

- Foreign Affidavits . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1938 Am. '51; Rev. '53. 

- Hollington v. Hewthorne . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1976 

- Judicial Notice of Acts, Proof of State 

Documents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1930 Rev. '31. 

- Photographic Records . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1944 

- Russell v. Russell . . . . . . . . . . , . . . . . . . . . . . . . . . . . . . . . . .  1945 

- Use of Self-Criminating Evidence Before 

Military Boards of Inquiry . . . . . . . . . . . . . . . . . . . . . . . . . .  1976 
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Title 

Year First 

Adopted 

and Recom- Subsequent Amend

mended ments and Revisions 

Family Support Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  19HO Am. '86. 

Fatal Accidents Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1964 

Foreign Arbitral Awards Act . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1985 

Foreign Money Claims Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1989 

Formal Validation Recognition of Advance 

Health Care Directives . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1992 

Franchises Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1984 Rev. '85. 

Frustrated Contracts Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1948 Rev. '74. 

Highway Traffic 

- Responsibility of Owner & Driver for 

Accidents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1962 

Hotelkeepers Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1962 

Human Tissue Donation Act . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1989 

Information Reporting Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1977 

Intercountry Adoption (Hague Convention) Act . . . . . . . . . . . . . . 1993 

Inter-Jurisdictional Child Welfare Orders Act . . . . . . . . . . . . . . .  1988 

International Child Abduction Act . . . . . . . . . . . . . . . . . . . . . . . .  1981 

International Commercial Arbitration Act . . . . . . . . . . . . . . . . . .  1986 

International Factoring (Convention) Act . . . . . . . . . . . . . . . . . . 1995 

International Financial Leasing (Convention) Act . . . . . . . . . . . . .  1995 

International Sale of Goods Act . . . . . . . . . . . . . . . . . . . . . . . . .  1985 

International Trusts Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1987 Am. '88. 

Interpretation Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1938 Am. '39; Rev. '41, Am. 

'48; Rev. '53, '73; Rev. 

'84. 

Interprovincial Subpoenas Act . . . . . . . . . . . . . . . . . . . . . . . . . . .  1974 

Intestate Succession Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1925 Am. '26, '50, '55; Rev. '58; 

Am. '63; Rev. '85. 

Judgment Interest Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1982 

Jurors' Qualification Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1976 

Legitimacy Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1920 Rev. '59. 

Limitation of Actions Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1931 Am. '33, '43, '44. 

Limitations Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1982 

- Convention on the Limitation Period in 

the International Sale of Goods . . . . . . . . . . . . . . . . . . . . . . 1976 

Maintenance and Custody Enforcement Act . . . . . . . . . . . . . . . . 1985 

Married Women's Property Act . . . . . . . . . . . . . . . . . . . . . . . . . 1943 

Medical Consent of Minors Act . . . . . . . . . . . . . . . . . . . . . . . . .  1975 

Mental Health Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1987 
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Title 

Year First 
Adopted 

and Recom- Subsequent Amend
mended ments and Revisions 

Occupiers' Liability Act . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . .  1973 Am. '75. 

Partnerships Registration Act . . . . . . . . . . . . . . . . . . . . . . . . . . .  1938 Am. '46. 

Perpetuities Act . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1972 

Personal Property Security Act . . . . . . . . . . . . . . . . . . . . . . . . . .  1971 Rev. '82. 

Powers of Attorney Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1978 

Presumption of Deatb Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1960 Rev. '76. 

Privacy Act . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . .  1994 

Proceedings Against tbe Crown Act . . . . . . . . . . . . . . . . . . . . . .  1950 

Products Liability Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1984 

Reciprocal Enforcement of Judgments Act . . . . . . . . . . . . . . . . . 1924 Am. '25; Rev. '56; Am. 

'57; Rev. '58; Am. '62, '67, 

'89. 

Reciprocal Enforcement of Maintenance 
Orders Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1946 Rev. '56, '58; Am. '63, '67, 

'71; Rev. '73, '79; Am. '82; 

Rev. '85. 

Reciprocal Enforcement of Judgments 
(United Kingdom) Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1982 

Recognition of Foreign Health Care Directives . . . . . . . . . . . . . .  1992 

Regulations Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1943 Rev. '82. 

Regulatory Offences Procedure Act . . . . . . . . . . . . . . . . . . . . . . . 1992 

Retirement Plan Beneficiaries Act . . . . . . . . . . . . . . . . . . . . . . . . 1975 

Sale of Goods Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1981 Rev. '82; Am. '90. 

Service of Process by Mail Act . . . . . . . . . . . . . . . . . . . . . . . . . . 1945 

Statutes Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1975 

Survival of Actions Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1%3 

Survivorship Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1939 Am. '49, '56, '57; Rev. '60, 

'71. 

Testamentary Additions to Trusts Act . . . . . . . . . . . . . . . . . . . . .  1968 

Trade Secrets Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1987 

Transboundary Pollution Reciprocal 
Access Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1982 

Trustee (Investments) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1957 Am. '70. 

Trusts, Conflict of Laws . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1987 Am. '88. 

Variation of Trusts Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1%1 

Vital Statistics Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1949 Am. '50, '60, Rev. '86. 

Warehousemen's Lien Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1921 

Warehouse Receipts Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1945 
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Title 

Wills Act 

TABLE I 

Year Frrst 
Adopted 

and Recom- Subsequent Amend
mended ments and Revisions 

- General . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . .  1953 Am. '66, '74, '82, '86. 

- Conflict of Laws . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1966 

- International Wills . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1974 

- Section 17 revised . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1978 

- Substantial Compliance . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1987 
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TABLE 11 

UNIFORM ACTS PREPARED, ADOPTED AND RECOMMENDED FOR 
ENACI'MENT WHICH HAVE BEEN SUPERSEDED BY OTHER ACTS, 

WITHDRAWN AS OBSOLETE, OR TAKEN OVER BY OTHER ORGANIZATIONS 

Title 

��ent of Book 
Debts Act 

Conditional Sales Act 
C.omea Transplant Act 
Corporation Securities 

Registration Act 
Extra-Provincial Custody 

Enforcement Act 
Fire Insurance Policy 

Act 
Foreign Arbitral Awards 

Act 
Foreign Judgments Act 
Highway Traffic 

- Rules of the Road 
Human Tissue Act 
Human Tissue Gift Act 
Landlord and Tenant 

Act 
Life Insurance Act 
Pension Trusts and Plans 
- Appointment of 

Beneficiaries 
- Perpetuities 

Reciprocal Enforcement 
of Tax Judgments Act 

Testators Family 
Maintenance Act 

Year 
Adopted 

1928 

1922 

1959 

1931 

1975 

1924 

1985 

1933 

1955 

1965 

1970 

1937 

1923 

1957 

1954 

1965 

1945 

No. of Juris
dictions 

Enacting 

10 

7 

11 

6 

8 

9 

1 

2 

3 

6 

10 

4 

9 

8 

8 

None 

4 

Year 
Withdrawn Superseding Act 

1980 Personal Property Security Act 

1980 

1965 

1980 

1981 

1933 

1986 

1994 

1970 

1989 

1954 

1933 

1975 

1975 

1980 

1974 

Personal Property Security Act 
Human Tissue Act 
Personal Property Security Act 

Custody Jurisdiction and 
Enforcement Act 

International Commercial 
Arbitration Act 

•• 

Human Tissue Gift Act 
Human Tissue Donation Act 
None 

Retirement Plan 
Beneficiaries Act 

In part by Retirement Plan 
Beneficiaries Act and in part by 

Perpetuities Act Dependants' Relief 
Act 
None 

Since 1933 the Fire Insurance Policy Act and the Life Insurance Act have been the responsibility 
of the �ociation of Superintendents of Insurance of the Provinces of Canada (see 1933 
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Proceedings, pp. 12, 13) under whose aegis a great many amendments and a number of revisions 

have been made. The remarkable degree of uniformity across Canada achieved by the Conference 

in this field in the nineteen twenties has been maintained ever sinee by the Association. 

** The Uniform Rules of the Road are now being reviewed and amended from time to time by the 

Canadian Conference of Motor Transport Authorities. 
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TABLE Ill 

UNIFORM ACI'S NOW RECOMMENDED SHOWING THE JURISDICI10NS 

THAT HAVE ENACTED THEM IN WHOLE OR IN PART, WITH OR 

WITHOUT MODIFICATIONS, OR IN WHICH PROVISIONS SIMilAR IN 

EFFECT ARE IN FORCE 

indicates that the Act has been enacted in part. 

• indicates that the Act has been enacted with modifications. 

indicates that provisions similar in effect are in forr:e. 

t indicates that the Act has since been revised by the Conference. 

Accumulations Act - Enacted by N.B.' sub nom. Property Act; Ont. ('66). Total: 2. 

Arbitration Act - Enacted by Alta. ('91); Ont. ('91); Sask. ('92); N.B. ('92). Total: 4. 

Bills of Sale Act - Enacted by Alta. t ('29); Man. ('29, '57); N.B. • ('52); Nfld. • ('55); N.W.T. • ('48); N.S. 

('30); P.E.I.* ('47, '82). Total: 7. 

Bulk Sales Act - Enacted by Man. ('51); N.B. t ('27); Nfld." ('55); N.S.'; Yukon ('56). Total: 5. 

Change of Name Act - B.C.' ('60) sub nom. Name Act; Man.('88), N.B. • ('87) 

Child Abduction (Hague Convention) Act - Enacted by Alta. ('87); B.C. ('82); Man. ('82); N.B.' ('82); 

Nfld. ('83); N.S. ('82); N.W.T. • ('87); Ont. ('82) sub nom. Children's Law Reform Act s. 46; P.E.I. • 

('84) sub nom. Custody Jurisdiction and Enforcement Act; Que.' ('84); Sask. ('86); Yukon ('81). 

Total: 12. 

Child Status Act - Enacted by B.C.' ('78) sub nom. Family Relations Act; N.B. ('80) sub nom. Family 

Services Act; P.E.I. ('87). Total: 3. 

Condominium Insurance Act - Enacted by B.C. ('74) sub nom. Strata Titles Act; Man. ('76); Yukon 

('81). Total: 3. 

Conflict of Laws Rules for Trusts Act - Enacted by N.B. ('88); B.C. ('90). Total 2. 

Conflict of Laws (Traffic Accidents) Act - Enacted by Yukon ('72). Total: 1. 

Contributory Negligence Act - Enacted by Alta. t ('37); B.C.' ('60) sub nom. Negligence Act; N.B. • ('25, 

'62); Nfld. • ('51); N.W.T. • ('50); N.S. ('26, '54); P.E.I.' ('78); Sask. ('44); Yukon• ('55). Total: 9. 

Court Orders Compliance Act 

Criminal Injuries Compensation Act - Enacted by Alta. t ('69); B.C. ('72); N.B.' ('71); Nfld.' ('68); 
N.W.T.' ('89); Ont. ('71); Yukon• ('72, '81). Total: 7. 

Custody Jurisdiction and Enforcement Act - Enacted by Man. ('83); N.B.' ('80); Nfld. • ('83); P.E.I. • 

('84). Total: 4. 

Defamation Act - Enacted by Alta. t ('47); B. C. • sub nom. Libel and Slander Act; Man. ('46); N.B. • 

('52); Nfld. • ('83); N.W.T. • ('49); N.S. • ('60); Ont. • ('80) sub nom. Libel and Slander Act, s. 24; 

P.E.I. ('48, '87); Yukon ('54, '81). Total: 10. 

Dependants' Relief Act - Enacted by Man. ('90); N.B.' ('59); N.W.T. • ('74); Ont. ('73) sub nom. 

Succession Law Reform Act, 1977: Part V; P.E.I. ('74) sub nom. Dependants of a Deceased Person 

Relief Act; Yukon ('81). Total: 6. 

Devolution of Real Property Act - Enacted by Alta. ('28); N.B. • ('34); N.W.T. • ('54); P.E.I. • ('39) sub 

nom. Probate Act: Part V; Sask. ('28); Yukon (54). Total: 6. 

Domicile Act - 0. 

Effect of Adoption Act - Enacted by N.B.' ('80); N.W.T. ('69); P.E.I.'. Total: 3. 
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Enforcement of Canadian Judgements Act: Enacted B.C. ('92); P .E.I. ('94). Total: 2. 

Evidence Act - Enacted by Alta. ('47, '52, '58); B.C. ('32, '45, '47, '53, '77); Can. ('42, '43); Man. • ('57, 

'60); Nfld. ('54); N.W.T. • ('48); N.S. ('45, '46, '52); P.E.I. • ('39); Ont. • ('45, '46, '52, '54); Sask. ('45, 

'46, '47); Yukon• ('55). Total: 11. 

Extra-Provincial Custody Orders Enforcement Act - Enacted by Alta. t ('77); B. C. t (76); Man. t ('82); 
Nfld.t ('76); N.W.T.t ('81); N.S.t ('76); Ont.t ('82); Sask.t ('77). Total: 8. (Now withdrawn in 

favour of Maintenance and Custody Enforcement Act.] 

Family Support Act - Enacted by B.c.• (78) sub nom. Family Relations Act; Yukon• ('81). Total: 2. 

Fatal Accidents Act -Enacted by N.B. • ('69); N.W.T. t ('48); Ont. ('77); sub nom. Family Law Reform 

Act: Part V; P .E.I.•. Total: 4. 

Foreign Arbitral Awards Act - Enacted by B.C.('85).(0ther jurisdictions have enacted, in addition or 

instead, the International Commercial Arbitration Act that supersedes this Act.] 

Foreign Judgments Act - Enacted by N.B. • ('50); Sask. ('34). Total: 2. 

Foreign Money Claims Act - Enacted by B.C. ('90); Ont.' ('84) sub nom. Courts of Justice Act s.121. 

Frustrated Contracts Act - Enacted By Alta.t ('49); B.C. ('74); N.B. ('49); Nfld. ('56); N.W.T.t ('56); 
Ont. ('49); Yukon ('81). Total: 7. 

Highway Traffic and Vehicles Act, Part Ill: Responsibility of Owner and Driver for Accidents - 0. 

Hotelkeepers Act - Enacted by N.B.'. Total: 1. 

Human Tissue Donation Act - Enacted P.E.I. ('91); (Replaces Human Tissue Gift Act enacted in 10 

jurisdictions.] Total: 1. 

Information Reporting Act 

Intercountry Adoption (Hague Convention) Act - Enacted by P.E.I.('94). Sask.('95). Total: 2. 

Inter-Jurisdictional Child Welfare Orders Act. 

International Commercial Arbitration Act - Enacted by Alta. ('86); B.C. • ('86); Can. ('86); Man. ('87); 

N.B. ('86); Nfld. ('86); N.W.T. ('86); N.S. ('86); Ont. ('86); P.E.I. ('86); Que.' ('86) sub nom. Civil 

Code, Code of Civil Procedure; Sask. ('88); Yukon ('86). Total: 13. 

International Sale of Goods Act - Enacted by B.C. ('90,'92); Alta. ('90) sub nom. International 

Conventions Implementation Act; Sask. ('91); Man. ('89); Ont. ('88); Que! ('91); N.B. ('89); P.E.I. 

('88); N.S. ('88); Nfld. ('89); Yukon ('92); N.W.T. ('88); Canada ('91). Total 13. 

International Trusts Act - Enacted by B.C. ('89); Alta. ('90) sub nom. International Conventions 

Implementation Act; Nfld. ('89); P.E.I. ('89); N.B. ('88); Man. ('93); Sask. ('94). Total 7. 

Interpretation Act - Enacted by Alta. • ('80); B.C. ('74); N.B.'; Nfld. • ('51); N.W.T. • ('88); P.E.I. • ('81); 

Que.'; Sask. • ('43); Yukon• ('54). Total: 9. 

Interprovincial Subpoenas Act - Enacted by Alta. ('81); B.C. ('76); Man. ('75); N.B." (79); Nfld." ('79); 

N.W.T. • ('76); Ont. ('79); P.E.I. ('87); Sask. • ('77); Yukon ('81). Total: 10. 

Intestate Succession Act - Enacted by Alta. t ('28); B.C. ('25); Man. o ('27, '77) sub nom. Devolution of 

Estates Act; N.B." ('26); Nlld. ('51); N.W.T." ('48); Ont.• ('77) sub nom. Succession Law Reform 

Act: Part ll; P.E.I.* ('39) sub nom. Probate Act: Part IV; Sask. ('28); Yukon• ('54). Total: 10. 

Judgment Interest Act - Enacted by N.B.X; Nfld. ('83). Total: 2. 

Jurors Act (Qualifications and Exemptions) - Enacted by B.C. ('77); sub nom. Jury Act; Man. ('77); 

N.B.'; Nfld. ('81); P.E.I. o ('81). Total: 5. 

Legitimacy Act - Enacted by Alta. ('28, '60); Man. ('28, '62); N.W.T. • ('49, '64); N.S.'; Ont. ('21, '62); 

P.E.I. • ('20) sub nom. Children's Act: Part I; Sask.0 ('20, '61); Yukon• ('54). Total: 8. 

Limitation of Actions Act - Enacted by Alta. o ('35); Man. • ('32, '46); N.B. • ('52); N.W.T. • ('48); P.E.I. • 

325 



UNIFORM LAW CONFERENCE OF CANADA 

('39); Sask. ('32); Yukon ('54). Total: 7. 

Maintenance and Custody Enforcement Act - Enacted by B. c.• ('88) sub nom. Family Maintenance and 

Enforcement Act; Alta. ('xx) sub nom. Maintenance Enforcement Act; P .E.I. ('84) sub nom. 

Custody Enforcement Act. Total: 3. 

Married Women's Property Act - Enacted by Man. ('45); N.B. • ('51); N.W.T. ('52, 'TT); Yukon• ('54). 
Total: 4. 

Medical Consent of Minors Act - Enacted by N.B. • ('76). Total: 1. 

Mental Health Act - P .EJ. ('94). Total: 1. 

Occupiers' Liability Act - Enacted by B.C. ('74); Man. ('84); P.E.I. • ('84). Total: 3. 

Partnerships Registration Act - Enacted by N.B. • ('51); P.E.I.'; Sask.' ('41) sub nom. Business Names 

Registration Act. Total: 3. 

Perpetuities Act - Enacted By Alta. ('72); B.C. ('75); Man. ('59); Nfld. ('55); N.W.T. • ('68); N.S. ('59); 

Ont. ('66); Yukon ('81). Total: 8. 

Personal Property Security Act - Enacted by B.c.• ('89); Man. ('TT); N.B." ('93); P.E.I. • ('90); Sask.• 

('79, '93); Yukon• ('81); Alta. • ('xx); N.W.T. • ('94). Total: 8. 

Powers of Attorney Act - Enacted by B.C. ('79); Sask. • ('83); Man. ('80). Total: 3. 

Presumption of Death Act - Enacted by B.C. ('58, 'TT) sub nom. Survivorship and Presumption of Death 

Act; Man. ('68); N.B.' ('60); N.W.T. ('62, '77); N.s.• ('83); Yukon ('81). Total: 6. 

Proceedings Against the Crown Act - Enacted by Alta. • ('59); Man. ('51); N.B. • ('52); Nfld. • ('73); N.S. 

('51); Ont. • ('63); P.E.I. * ('73); Sask. • ('52). Total: 8. 

Reciprocal Enforcement of Judgments Act - Enacted by Alta. ('25, '58); B. C. ('25, '59); Man. ('50, '61); 

N.B.' ('25, '51); Nfld. • ('60); N.W.T. • ('55); N.S. • ('73); Ont. ('29); P.E.I. • ('74); Sask. ('40); Yukon 

('56, '81). Total: 11. 

Reciprocal Enforcement of Judgements (United Kingdom) Act: Nfld.('86); P.E.I.('87); N.S.('84); 

Man.('84); Sask.('88) - all five sub nom. Canada-U.K. Recognition (and Enforcement) of Judgments 

Act; N.B.('84); Ont.('84); Alta.('90) sub nom. International Conventions Implementation Act; 

B.C.('85) sub nom. Court Order Enforcement Amendment Act; N.W.T.('88); Yukon ('84); Canada 

('84) sub nom. Canada-U.K. Civil and Commercial Judgments Convention Act. Total: 12. 

Reciprocal Enforcement of Maintenance Orders Act - Enacted by Alta. ('47, '58); B.C. • ('72); Man. 

('46, '61, '83); N.B. t ('52); Nfld.' ('51, '61); N.W.T. • ('51); N.S. * ('49, '83); Ont. • ('59); P.E.I. • ('51, 

'83); Que. ('52); Sask. ('68, '81, '83); Yukon ('81). Total: 12. 

Recognition of Foreign Health Care Directives. 

Regulations Act - Enacted by Alta. • ('57); B. C. ('83); Can. • ('50); Man. • ('45); N.B. • ('62); Nfld. • ('77); 

N.W.T. • ('73); Ont. • ('44); Sask. • ('63, '82); Yukon• ('68). Total: 10. 

Regulatory Offences Procedures Act. 

Retirement Plan Beneficiaries Act - Enacted by Alta. ('77, '81); Man. ('76); N.B. • ('82); Ont. ('77) sub 

nom. Succession Law Reform Act: Part Ill; P.E.I.' ('87); Yukon ('81). Total: 6. 

Sale of Goods Act - Enacted by N.B.'. Total: 1. 

Service of Process by Mail Act - Enacted by Alta.'; Man.'; Sask.'. Total: 3. 

Statutes Act - Enacted by B.C. • ('74); N.B. • ('73); P.E.I.'. Total: 3. 

Survival of Actions Act - Enacted by Alta. • ('79); B.C. • sub nom. Estate Administration Act; N.B.* 

('69); P.EJ.• ('78); Yukon ('81); Sask. ('90). Total: 6. 

Survivorship Act - Enacted by Alta. t ('48, '64); B.C. • ('39, '58); Man. ('42, '62); N.B. t ('40); Nfld. ('51); 

N.W.T. ('62); N.S. ('41); Ont. ('40); Sask. ('42, '62); Yukon ('81). Total: 10. 

326 



TABLE Ill 

Testamentary Additions to Trusts Act - Enacted by Yukon ('69) sub nom. Wills Act, s 29. Total: 1. 

Trade Secrets Act. 

Transboundary Pollution Reciprocal Access Act - Enacted by Connecticut ('92); Colorado ('84); Man. 

('85); Michigan" ('88); Minnesota"; Montana ('84); New Jersey ('84); Ont. ('86); Oregon ('91); P .E.I. 

('85); N.S. ('93); Wisconsin. Total: 4 Cdn., 8 U.S. 

Trustee Investments Act - Enacted by B.C. ('59); Man.• ('65); N.B. ('71); N.W.T. ('71); N.s.• ('57); 

Sask. ('65); Yukon ('62, '81). Total: 7. 

Variation of Trusts Act - Enacted by Alta. • ('64); B. C. ('68); Man. ('64); N.W.T. ('63); N.S. ('62); Ont. 

('59); P.E.I. ('63); Sask. ('69). Total: 8. 

Vital Statistics Act - Enacted by Alta. • ('59); B.C. • ('62); Man. • ('51); N.B.' ('79); N.W.T. 0 ('52); N.S. • 

('52); Ont. ('48); P.E.I.* ('50); Sask. ('50); Yukon• ('54). Total: 10. 

Warehouse Receipts Act - Enacted by Alta. ('49); B.C. • ('45); Man. • ('46); N.B. • ('47); Nfld. ('63); N.S. 

('51); Ont. • ('46). Total: 7. 

Warehousemen's Lien Act - Enacted by Alta. ('22); B.C. ('52); Man. ('23); N.B.' ('23); Nfld. ('63); 

N.W.T." ('48); N.S. ('51); Ont. ('24); P.E.I." ('38); Sask. ('21); Yukon ('54). Total: 11. 

Wills Act - Enacted by Alta.t ('60); B.C.t ('60); Man.t ('64, '82, '84); N.B.t ('59); Nfld.t ('76); 

N.W.T.t ('52); Sask.t ('31); Yukont ('54). Total: 8. 

- Conflict of Laws - Enacted by B.C. ('60); Man. ('55); Nfld. ('76); N.W.T. ('52); Ont. ('54). 
Total: 5. 

- (Part 3) International - Enacted by Alta. ('76); Man. ('75); Nfld. ('76); Ont. ('78) sub nom. 

Succession Law Reform Act s.42; Sask. _{]1); P.E.I. ('94). Total: 6. 

- Section 17 - B.C. t ('79). Total: 1. 
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TABLE IV 

UST OF JURISDICITONS SHOWING THE UNIFORM ACfS NOW 

RECOMMENDED ENACTED IN WHOLE OR IN PART, WITH OR WITHOUT 

MODIFICATIONS, OR IN WHICH PROVISIONS SIMILAR IN EFFECT ARE IN 

FORCE 

indicates that the Act has been enacted in part . 

indicates that the Act has been enacted with modifications. 

indicates that provisions similar in effect are in force. 

t indicates that the Act has since been revised by the Conference. 

Alberta 

Arbitration Act ('91); Child Abduction (Hague Convention) Act ('87); Contributory Negligence 

Actt ('37); Criminal Injuries Compensation Actt ('69); Defamation Actt ('47); Devolution of 

Real Property Act ('28); Evidence Act -Affidavits before Officers ('58), Foreign Affidavits ('52, 

'58), Photographic Records ('47), Russe/1 v. Russe/1 ('47); Extra-Provincial Custody Orders 

Enforcement Actt ('77) [Now withdrawn in favour of Maintenance and Custody Enforcement 

Act.]; Frustrated Contracts Actt ('49); International Commercial Arbitration Act ('86); 

International Sale of Goods Act ('90); International Trusts Act ('90); Interpretation Act• ('80); 

Interprovincial Subpoena Act ('81); Interstate Succession Actt ('28); Legitimacy Act ('28, '60); 

Limitation of Actions Act• ('35); Maintenance and Custody Enforcement Act ('xx) sub nom. 

Maintenance Enforcement Act; Perpetuities Act ('72); Personal Property Security Act• ('xx); 
Proceedings Against the Crown Act• ('59); Reciprocal Enforcement of Judgments Act ('25, 

'58); Reciprocal Enforcement of Judgements (United Kingdom) Act ('90) sub nom. 

International Conventions Implementation Act; Reciprocal Enforcement of Maintenance Orders 

Act ('47, '58); Regulations Act• ('57); Retirement Plan Beneficiaries Act ('77, '81); Service of 

Process by Mail Act"; Survival of Actions Act• ('79); Survivorship Actt ('48, '64); Variation of 

Trusts Act• ('22); Vital Statistics Act• ('59); Warehouse Receipts Act ('49); Warehousemen's 

Lien Act ('22); Wills Actt ('60); International Wills ('76). Total: 38. 

British Columbia 

Change of Name Act" ('60) sub nom. Name Act; Child Abduction (Hague Convention) Act 

('82); Child Status Act" ('78) sub nom. Family Relations Act; Conflict of Laws Rules for Trusts 

Act ('90); Contributory Negligence Act" ('60) sub nom. Negligence Act; Criminal Injuries 

Compensation Act ('72); Condominium Insurance Act ('74) sub nom. Condominium Act•; 

Defamation Act• sub nom. Libel and Slander Act; Enforcement of Canadian Judgements Act 

('92); Evidence - Affidavits before Officers: Foreign Affidavits• ('53); Family Support Act" ('78) 

sub nom. Family Relations Act; Foreign Arbitral Awards Act ('85); Foreign Money Claims Act 

('90); Hollington v. Hewthome ('77); International Sale of Goods Act ('90,'92); International 

Trusts Act ('89); Judicial Notice of Acts, etc. ('32), Photographic Records ('45) Russe/1 v. 

Russel/ ('47); Extra-Provincial Custody Orders Enforcement Actt ('76) sub nom. Family 

Relations Act• [Now withdrawn in favour of Maintenance and Custody Enforcement Act.]; 

Frustrated Contracts Act ('74) sub nom. Frustrated Contract Act; International Commercial 

Arbitration Act" ('86); Interpretation Act ('74); Interprovincial Subpoenas Act ('76) sub nom. 
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Subpoena Interprovincial Act*; Intestate Succession Act ('25) sub nom. Estate Administration 

Act*; Jurors Qualification Act ('TT) sub nom. Jury Act; Maintenance and Custody Enforcement 

Act" ('88) sub nom. Family Maintenance and Enforcement Act; Occupiers' Liability Act ('74) 

sub nom. Occupiers's Liability Act*; Perpetuities Act ('75) sub nom. Perpetuity Act*; Personal 

Property Security" ('89); Powers of Attorney Act ('79) sub nom. Power of Attorney Act*; 

Presumption of Death Act ('58, '77) sub nom. Survivorship and Presumption of Death Act; 

Reciprocal Enforcement of Judgments Act ('25, '59) sub nom. Court Order Enforcement Act*; 

Reciprocal Enforcement of Judgements (United Kingdom) Act ('85) sub nom. Court Order 

Enforcement AdmendmentAct; Reciprocal Enforcement of Maintenance Orders Act" ('72) in 

Regulations under Sec. 7008 Family Relations Act; Regulations Act ('83); Survival of Actions 

Act sub nom. Estate Administration Act*; Statutes Act• ('74) Part in Constitution Act; Part in 
Interpretation Act; Survivorship Act• ('39, '58) sub nom. Survivorship and Presumption of 

Death Act; Provisions now in Wills Variation Act*; Trustee {Investments) ('59) Provisions now 

in Trustee Act; Variation of Trusts Act ('68) sub nom. Trust Variation Act; Vital Statistics Act• 

{'62); Warehouse Receipts Act* ('45); Warehousemen's Lien Act ('52) sub nom. Warehouse 

Lien Act*; Wills Actt ('60); Wills - Conflict of Laws ('60), Sec. 17t ('79). Total: 48. 

Canada 

Evidence - Foreign Affidavits ('43), Photographic Records ('42); International Commercial 

Arbitration Act ('86); International S� of Goods Act ('91); Reciprocal Enforcement of 

Judgements (United Kingdom) Act ('84) sub nom. Canada-U.K Civil and Commercial 

Judgements Convention Act; Regulations Act• ('50), superseded by the Statutory Instruments 

Act, S.C. 1971, c. 38. Total: 6. 

Manitoba 

Bills of Sale Act ('29, '57); Bulk Sales Act ('51); Change of Name Act ('88); Child Abduction 

(Hague Convention) Act ('82); Condominium Insurance Act ('76); Custody Jurisdiction and 

Enforcement Act {'83); Defamation Act ('46); Dependants' Relief Act ('90); Extra Provincial 

Custody Orders Enforcement Actt ('82) (Now withdrawn in favour of Maintenance and 

Custody Enforcement Act.); Evidence Act* ('60); Affidavits before Officers ('57); Human Tissue 

Donation Act ('87); International Commercial Arbitration Act ('87); International Sale of 

Goods Act ('89); International Trusts Act ('93); Interprovincial Subpoenas Act ('75); Intestate 

Succession Act• ('27, '77) sub nom. Devolution of Estates Act; Jurors' Qualifications Act ('TT); 

Legitimacy Act ('28, '62); Limitation of Actions Act• ('32, '46); Married Women's Property Act 

('45); Occupiers' Liability Act ('84); Perpetuities {'59); Personal Property Security Act ('77); 

Powers of Attorney Act ('80); Presumption of Death Act• ('68); Proceedings Against the Crown 

Act ('51); Reciprocal Enforcement of Judgments Act ('50, '61); Reciprocal Enforcement of 

Judgements (United Kingdom) Act ('84) sub nom. Canada-U.K Recognition (and 

Enforcement) of Judgments Act; Reciprocal Enforcement of Maintenance Orders Act ('46, '61, 

'83); Regulations Act• ('45); Retirement Plan Beneficiaries Act ('76); Service of Process by 

Mail Act"; Survivorship Act {'42, '62); Transboundary Pollution Reciprocal Access Act ('85); 

Trustee (Investments)" ('65); Variation of Trusts Act {'64); Vital Statistics Act" ('51); 

Warehouse Receipts Act• ('46); Warehousemen's Lien Act ('23); Wills Actt ('64, '82, '84); 
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Wills - Conflict of Laws ('55); (Part 3) International - ('75) Total: 42. 

New Brunswick 

Accumulation Act" sub nom. Property Act; Arbitration Act ('92); Bills of Sales Act ('52); Bulk 

Sales Actt ('27); Canada U.K. Convention on the Recognition and Enforcement of Judgments• 

('82); Change of Name Act• ('87) Child Status• ('80) sub nom. Family Services Act; Conflict 

of Laws Rules for Trusts Act ('88); Contributory Negligence Act ('25) • ('62); Criminal Injuries 

Compensation Act" ('71); Custody Jurisdiction and Enforcement Act" ('80) sub nom. Family 

Services Act; Defamation Act* ('52); Dependants Relief Act' ('59); Devolution of Real Property 

Act• ('34) sub nom. Devolution of Estates Act; Effect of Adoption Act);" ('80) sub nom. Family 

Services Act; Fatal Accidents Act• ('69); Family Support Act" ('80) sub nom. Family Services 

Act; Foreign Judgments Act• ('50); Highway Traffic Act'; Hotelkeepers Act' sub nom. 
Innkeepers Act; International Commercial Arbitration Act ('86); International Sale of Goods 

Act ('89); International Trusts Act ('88); Interpretation Act'; Interprovincial Subpoenas Act• 

('79); Intestate Succession Act• ('26) sub nom. Devolution of Estates; Judgment Interest' sub 

nom. Judicature Act, see also Rules of Court; Jurors Qualification Act' sub nom. Jury Act; 

Limitations of Actions• ('52); Married Women's Property Act• ('51); Medical Consent of 

Minors• ('76); Partnership Registration Act• ('51); Personal Property Security• ('93); 

Presumption of Death Act' ('60); Proceedings Against the Crown• ('52); Reciprocal 

Enforcement of Judgments ('25),' ('51); Reciprocal Enforcement of Judgements (United 

Kingdom) Act ('84); Reciprocal Enforcement of Maintenance Orderst ('52); Reciprocal 

Recognition and Enforcement of Judgments• ('84); Regulations Act• ('62); Retirement Plan 

Beneficiaries• ('82); Sale of Goods'; Statutes Act• ('73) sub nom. Interpretation Act; Survival 

of Actions Act• ('69); Survivorship Actt ('40); Trustees (Investments) ('71); Vital Statistics' 

('79); Warehouse Receipts• ('47); Warehousemen's Lien Act' ('23); Wills Actt ('59). Total: 50. 

Newfoundland 

Bills of Sale Act• ('55); Bulk Sales Act• ('55); Contributory Negligence Act• ('51); Criminal 

Injuries Compensation Act• ('68); Custody Jurisdiction and Enforcement Act• ('83); 

Defamation Act ('83); Evidence - Affidavits before Officers ('54); Extra-Provincial Custody 

Orders Enforcement Actt ('76) [Now withdrawn in favour of Maintenance and Custody 

Enforcement Act.); Foreign Affidavits ('54) sub nom. Evidence Act; Frustrated Contracts Act 

('56); International Child Abduction Act ('83); International Commercial Arbitration Act ('86); 

International Sale of Goods Act ('89); International Wills ('76) sub nom. Wills Act; 

Interpretation Act• ('51); Interprovincial Subpoena Act• ('76); Intestate Succession Act ('51); 

Judgment Interest Act• ('83); Jurors Act (Qualifications and Exemptions) ('81) sub nom. Jury 

Act; Legitimacy Act••; Perpetuities Act ('55); Photographic Records ('49) sub nom. Evidence 

Act; Proceedings Against the Crown Act• ('73); Reciprocal Enforcement of Judgments Act• 

('60); Reciprocal Enforcement of Judgements (United Kingdom) Act ('86) sub nom. Canada

U.K. Recognition (and Enforcement) of Judgements Act; Reciprocal Enforcement of 

Maintenance Orders Act' ('51, '61) sub nom. Maintenance Orders (Enforcement) Act; 

Regulations Act• ('77) sub nom. Statutes and Subordinate Legislation Act; Survivorship Act 

('51); Warehouse Receipts Act ('63); Warehousemen's Lien Act ('63); Wills Actt ('76); Wills -

330 



TABLE IV 

Conflict of Laws Act ('76) sub nom. Wills Act; Wills - (Part 3) International ('76). Total: 32. 

Northwest Territories 

Bills of Sale Act• ('48); Child Abduction (Hague Convention) Act• ('87); Contributory 

Negligence Act• ('50); Criminal Injuries Compensation Act" ('89); Defamation Act• ('49); 

Dependants' Relief Act* ('74); Devolution of Real Property Act• ('54); Effect of Adoption Act 

('69) sub nom. Child Welfare Ordinance: Part IV; Extra-Provincial Custody Orders 

Enforcement Actt ('81) [Now withdrawn in favour of Maintenance and Custody Enforcement 

Act.]; Evidence Act• ('48); Fatal Accidents Actt ('48); Frustrated Contracts Actt ('56); 
International Commercial Arbitration Act ('86); International Sale of Goods Act ('88); 

Interpretation Act• ('88); Interprovincial Subpoenas Act• (79); Intestate Succession Act• ('48); 

Legitimacy Act• ('49, '64); Limitation of Actions Act* ('48); Married Women's Property Act 

('52, '77); Personal Property Security Act• ('94); Perpetuities Act* ('68); Presumption of Death 

Act ('62, '77); Reciprocal Enforcement of Judgments* ('55); Reciprocal Enforcement of 

Judgements (United Kingdom) Act ('88); Reciprocal Enforcement of Maintenance Orders Act• 

('51); Regulations Act• ('71); Survivorship Act ('62); Trustee (Investments) ('71); Variation of 

Trusts Act ('63); Vital Statistics Act• ('52); Warehousemen's Lien Act• ('48); Wills Actt -

General (Part II) ('52), - Conflict of Laws (Part Ill) ('52) - Supplementary (Part Ill) ('52). 

Total: 33. 

Nova Scotia 

Bills of Sale Act ('30); Bulk Sales Act"; Child Abduction (Hague Convention) Act ('82); 

Contributory Negligence Act ('26, '54); Defamation Act* ('60); Evidence - Foreign Affidavits 

('52), Photographic Records ('45), Russe/1 v. Russe/1 ('46); Extra-Provincial Custody Orders 

Enforcement Act t ('76) [Now withdrawn in favour of Maintenance and Custody Enforcement 

Act.]; Human Tissue Donation Act ('89); International Commercial Arbitration Act ('86); 

International Sale of Goods Act ('88); Legitimacy Act"; Perpetuities ('59); Presumption of 

Death Act• ('63); Proceedings Against the Crown Act ('51); Reciprocal Enforcement of 

Judgments Act• ('49, '83); Reciprocal Enforcement of Judgements (United Kingdom) Act ('84) 

sub nom. Canada-U.K. Recognition (and Enforcement) of Judgements Act; Survivorship Act 

('41); Transboundary Pollution Reciprocal Access Act ('93); Trustee Investments• ('57); 

Variation of Trusts Act ('62); Vital Statistics Act• ('52); Warehouse Receipts Act ('51); 

Warehousemen's Lien Act ('51); . Total: 24. 

Ontario 

Accumulations Act ('66); Arbitration Act ('91); Child Abduction (Hague Convention) Act ('82) 

sub nom. Children's Law Reform Act s. 46; Criminal Injuries Compensation Act ('71) sub nom.  

Compensation for Victims of Crime Act• ('71); Defamation Act• ('80) sub nom. Libel and 

Slander Act, s. 24; Dependants' Relief Act ('73) sub nom. Succession Law Reform Act: Part 

V; Evidence Act• ('60) - Affidavits before Officers ('54), Foreign Affidavits ('52, '54), 

Photographic Records ('45), Russe/1 v. Russe/1 ('46); Extra-Provincial Custody Orders 

Enforcement Actt ('82) [Now withdrawn in favour of Maintenance and Custody Enforcement 

Act.]; Fatal Accidents Act ('77) sub nom. Family Law Reform Act: Part V; Foreign Money 
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Claims Act" ('84) sub nom. Courts of Justice Act s. Ul; Frustrated Contracts Act ('49); 

International Commercial Arbitration Act ('86); International Sale of Goods Act ('88); 

Interprovincial Subpoenas Act ('79) Intestate Succession Act• ('TT) sub nom. Succession Law 

Reform Act: Part IT; Legitimacy Act ('21, '62), re. 'Tl; Perpetuities Act ('66); Proceedings 

Against the Crown Act• ('63); Reciprocal Enforcement of Judgments Act ('29); Reciprocal 

Enforcement of Judgements (United Kingdom) Act ('84); Reciprocal Enforcement of 

Maintenance Orders Act• ('59); Regulations Act• ('44); Retirement Plan Beneficiaries Act ('Tl) 

sub nom. Succession Law Reform Act: Part Ill; Survivorship Act ('40); Transboundary Pollution 

Reciprocal Access Act ('86); Variation of Trusts Act ('59); Statistics Act ('48); Warehouse 

Receipts Act• ('46); Warehousemen's Lien Act ('24); Wills - Conflict of Laws ('54). Total: 32. 

Prince Edward Island 

Bills of Sale Act* ('47, '82); Child Abduction (Hague Convention) sub nom. Custody 

Jurisdiction and Enforcement Act• ('84); Child Status Act ('87); Contributory Negligence Act" 

('78); Defamation Act ('48, 87); Dependants' Relief Act• ('74) sub nom. Dependants of a 

Deceased Person Relief Act; Devolution of Real Property Act* ('39) sub nom. Part V of 

Probate Act; Effect of Adoption Act"; Enforcement of Canadian Judgments ('94); Evidence 

Act* ('39); Fatal Accidents Act"; Human Tissue Donation ('91); Intercountry Adoption (Hague 

Convention) Act ('94); International Commercial Arbitration Act ('86); International Sale of 

Goods Act ('88); International Trusts Act ('89); Interpretation Act• ('81); Interprovincial 

Subpoenas Act; Intestate Success Act sub nom. Part IV Probate Act• ('39); Jurors Act 

(Qualifications and Exemptions)• ('81); Legitimacy Act• ('20) sub nom. Part I of Children's 

Act; Limitation of Actions Act* ('39); Maintenance and Custody Enforcement Act ('84) sub 

nom. Custody Enforcement Act; Mental Health Act ('94); Occupiers' Liability Act• ('84); 

Partnerships Registration Act"; Personal Property Security• ('90); Proceedings Against the 

Crown Act* ('73); Reciprocal Enforcement of Judgments Act• ('74); Reciprocal Enforcement 

of Judgements (United Kingdom) Act ('87) sub nom. Canada-U.K Recognition (and 

Enforcement) of Judgements Act; Reciprocal Enforcement of Maintenance Orders Act• ('51, 

'83); Retirement Plan Beneficiaries Act" ('87); Statutes Act"; Survival of Actions Act"; 

Transboundary Pollution (Reciprocal Access) Act ('85); Variation of Trusts Act ('63); Vital 

Statistics Act* ('50); Warehousemen's Lien Act • ('38); Wills Act - (Part 3) International ('94). 

Total: 39. 

Quebec 

The following is a list of Uniform Acts which have some equivalents in the laws of Quebec. 

With few exceptions, these equivalents are in substance only and not in form. Bulk Sales Act: 

see a. 1569a and s.C.C. (S.Q. 1910, c. 39, mod. 1914, c. 63 and 1971, c. 85, s. 13)-similar; Child 

Abduction (Hague Convention) Act" ('84); Criminal Injuries Compensation Act; see Loi sur 

l'indemnisation des victimes d'actes criminels, L.R.Q. (1977) eh. 1-6 - quite similar; Evidence 

Act: Affirmation in lieu of oath: see a. 299 C.P.C. - similar; International Commercial 

Arbitration Act" ('86) sub nom. Civil Code, Code of Civil Procedure; International Sale of 

Goods Act" ('91); Judicial Notice of Acts, Proof of State Documents: see a. 1207 C.C. similar 

to Proof of State Documents; Human Tissue Gift Act: see a. 20, 21, 22 C.C. - similar: 
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Interpretation Act: see Loi d'interpretation L.R.Q. (1977) eh. 1-16 particularly, a. 49: d. a. 6(1) 

of the Uniform Act, a. 40: d. a. 9 of the Uniform Act, a. 39 para. 1: cf a. 7 of the Uniform Act, 

a. 41: d a. 11 of the Uniform Act, a. 42 para. 1: d a. 13 of the Uniform Act - these provisions 

are similar in both Acts; Partnerships Registration Act: see Loi sur les declarations des 

compagnies et societes, L.R.Q. (1977} eh. D-1 - similar; Presumption of Death Act: see a. 70, 

71 and 72 C.C. - somewhat similar: Service of Process by Mail Act: see a. 138 and 140 C.P.C. 

s. 2 of the Uniform Act is identical; Trustee Investments: see a. 981 a et. sq. C.C. - very 

similar; Warehouse Receipts Act: see Loi sur les connaissements L.R.Q. (1977) eh. C-53 - s. 

23 of the Uniform Act is vaguely similar; Wills Act: see C.C. a. 842 para. 2: d. s. 7 of the 

Uniform Act, a. 864 para. 2: d. s. 15 of the Uniform Act, a. 849: cf. s. 6(1} of the Uniform Act, 

a. 854 para. 1: d. of s. 8(3) of the Uniform Act - which are similar. 

NOTE: 

Many other provisions of the Quebec Civil Code or of other statutes bear resemblance to the 

Uniform Acts but are not sufficiently identical to justify a reference. Obviously, most of these 

subject matters are covered one way or another in the laws of Quebec. 

Saskatchewan 

Arbitration Act ('92); Child Abduction (Hague Convention) Act ('86); Contributory Negligence 

Act ('44); Devolution of Real Property Act ('28); Evidence - Foreign Affidavits ('47), 

Photographic Records ('45), Russell v. Russell ('46); Extrajudicial Custody Order Act" ('77); 

Extra-Provincial Custody Orders Enforcement Actt ('77) [Now withdrawn in favour of 

Maintenance and Custody Enforcement Act.]; Foreign Judgments Act ('34); Intercountry 

Adoption Act ('95); International Commercial Arbitration Act ('88); International Sale of 

Goods Act ('91); International Trusts Act ('94); Interpretation Act• ('43); Interprovincial 

Subpoenas Act• ('77); Intestate Succession Act ('28); Legitimacy Act• ('20, '61); Limitation of 

Actions Act ('32); Partnership Registration Act' ('41) sub nom. Business Names Registration 

Act; Personal Property Security Act• ('79, '93); Powers of Attorney Act• ('83); Proceedings 

Against the Crown Act• ('52); Reciprocal Enforcement of Judgments Act ('40); Reciprocal 

Enforcement of Judgements (United Kingdom) Act ('88) sub nom. Canada-U.K. Recognition 

(and Enforcement) of Judgements Act; Reciprocal Enforcement of Maintenance Orders Act 

('68, '81, '83}; Regulations Act• ('63, '82); Survival of Actions Act ('90); Survivorship Act ('42, 

'62); Trustee (Investments) ('65); Variation of Trusts Act ('69); Vital Statistics Act ('50); 

Warehousemen's Lien Act ('21); Wills Actt ('31). Total: 32. 

Yukon Territory 

Bulk Sales Act ('56); Child Abduction (Hague Convention) Act ('81}; Condominium Insurance 

Act ('81}; Conflict of Laws (Traffic Accidents) Act ('72); Contributory Negligence Act• ('55); 

Criminal Injuries Compensation Act• ('72, '81) sub nom. Compensation for Victims of Crime 

Act; Defamation Act ('54, '81); Dependants Relief Act ('81); Devolution of Real Property Act 

('54); Evidence Act• ('55), Foreign Affidavits ('55), Judicial Notice of Acts, etc. ('55), 

Photographic Records ('55), Russel/ v. Russel/ ('55); Family Support Act' ('81) sub nom. 
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Matrimonial Property and Family Support Act; Frustrated Contracts Act ('81); Human Tissue 

Gift Act ('81); International Commercial Arbitration Act ('86); International Sale of Goods Act 

('92); Interpretation Act• ('54); Interprovincial Subpoena Act ('81); Intestate Succession Act" 

('54); Legitimacy Act• ('54); Limitation of Actions Act ('54); Married Women's Property Act" 

('54); Perpetuities Act• ('81); Personal Property Security Act• ('81); Presumption of Death Act 

('81); Reciprocal Enforcement of Judgments Act ('56, '81); Reciprocal Enforcement of 

Judgements (United Kingdom) Act ('84); Reciprocal Enforcement of Maintenance Orders Act 

('81); Regulations Act• ('68); Retirement Plan Beneficiaries Act ('81); Survival of Actions Act 

('81); Survivorship Act ('81); Testamentary Additions to Trusts ('69) see Wills Act, s. 29; 

Trustee (Investments) ('62, '81); Vital Statistics Act" ('54); Warehousemen's Lien Act ('54); 
Wills Actt ('54). Total: 40. 

334 



CUMULATIVE INDEX 

EXPLANATORY NOTE 

This index specifies the year or years in which a matter was dealt with by the Conference. 

If a subject was dealt with in three or more consecutive years, only the first and the last years 

of the sequence arc mentioned in the index. 

The inquiring reader, having learned from the cumulative index the year or years in which the 

subject in which he or she is interested was dealt with by the Conference, can then turn to the 

relevant annual Proceedings of the Conference and ascertain from its index the pages of that volume 

on which his or her subject is dealt with. 

If the annual index is not helpful, check the relevant minutes of that year. 

Thus the reader can quickly trace the complete history in the Conference of his or her subject. 

The cumulative index is arranged in parts: 

Part I. 

Part 11. 
Conference: General 

Drafting Section 

Part Ill .  Uniform Law Section 

Part IV. Criminal Law Section 

An earlier compilation of the same sort is to be found in the 1939 Proceedings at pages 242 to 

257. It is entitled: TABLE AND INDEX OF MODEL UNIFORM STATUTES SUGGESTED, 

PROPOSED, REPORTED ON, DRAFTED OR APPROVED, AS APPEARING IN THE 

PRINTED PROCEEDINGS OF THE CONFERENCE 1918-1939. 

PART I 

CONFERENCE: GENERAL 

Accreditation of Members: See Members. 

Auditors: '79. 

Banking and Signing Officers: '60-'61 .  
Canadian Intergovernmental Conference Secretariat: '78, '79. 

Committees: 

on the Agenda: '22, '87. 

on Finances: '77, '81, '87, '88. 

on Finances and Procedures: '61-'63, '69, '71, '73-'79, '83, '1!5. 

on Future Business: '32. 

on Law Reform: '56, '57. 

on New Business: '47. 

on Organization and Function: '49, '53, '54, '71. 

Constitution: ' 18, '44, '60, '61, '74. See also Statement of Renewal. 
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Copyright: '73. 
Cumulative Indexes: '39, '75, '76. 

Executive Secretary: '73-'78, '81. 

Governance: '90 

See Statement of Renewal 

Government Contributions: '19, '22, '29, '60, '61, '73, '77, '79, 

'81, '86. 

Honorary Presidents, List of, 1923-1950: '50; 1918-1977: '77. 

International Conventions on Private International Law: '71-'91. 

See. also under UNIFORM LAW SECTION. 

Law Reform: '56-'58, '69, '71, '72, '86. 

Legal Ethics and Professional Conduct: '73. 

Liaison Committee with NCCUSL: '79, '86, '87. 

Living Past Presidents, List of: 1991. 

Mandate: '90 

See Statement of Renewal. 

Media Relations: '79, '83. 

Members, 

Academics as: '60. 

Accreditation of: '74, '75, '77. 

Defense Counsels as: '59, '60. 

List of, 1918-1944: '44; 1918-1977: '77. 
Memorials to Deceased Members: '77-'79, '85, '86. 

Mid-Winter Meeting: '43. 

Name in French: '95 

Officers: '48, '51, '77, '90. 

Participation: '90 

See Statement of Renewal. 

Presentations by Outsiders: '75. 

Presidents, List of, 1918-1991. 

Press: '43-'49, '61. 

Press Representative: '49. 

Procedures: '90 

See Statement of Renewal. 

Public Relations: '49, '79. 

Research, 

Co-ordinator: '76. 

General: '73, '74, '79. 

Interest: '77, '79. 

Rules: '74, '75, '88. 

Rules of Drafting: '18, '19, '24, '41-'43, '48, '86, '89. 

Sales Tax Refunds: '52, '61. 

Secretary, list of: 1918-1950: '50; 1918-1977: '77. 
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Secretary, office of: '74. 

Staff: '28-'30, '53, '59, '61-'63, '69, '73. 

Statement of Policy: '90 

See Statement of Renewal. 

Statement of Renewal: '90. 

Stenographic Service: '37, '42, '43. 

Structure: '90. 

Treasurer, as signing officer: '60. 

list of, 1918-1950: '50; 1918-1977: '17. 

Uniform Acts, 

Amendments: '29. 

Changes in Drafts to be Indicated: '39. 

Consolidation: '39, '41, '48-'52, '58-'60, '72, '74-'78, '89. 

Explanatory Notes: '42, '76. 

Footnotes: '39, '41. 

Form of: '19, '76. 

French Language Drafts of Uniform Acts: '85, '89. 

Implementation of: '75-'77. 

Marginal Notes: '41, '76-'78. 

Promotion of: '61-'63, '75-'77. 

Revision of: '79. 

Uniform Construction (Interpretation) Section: '41, '59, '60, 

'66-'69. 

Vice-Presidents, List of, 1918-1950: '50; 1918-1977: '77. 

Vice-President, replacement, 1994. 

PART 11 

DRAFTING SECTION 

Bilingual Drafting: '68, '69, '79, '82, '85-'87, '89. 

Canadian Law Information Council (CLIC): '74-'79, '85, '86. 

Canadian Legislative Drafting Conventions: '74-'79, '86, '87, '89. 

See also Drafting Conventions. 

Commonwealth Association of Legislative Counsel: '86. 

Computers: '68, '69, '75-'78. 

Drafting Conventions: '68-'71, '73, '89. 

See also Canadian Legislative Drafting Conventions and Rules of Drafting. 

Drafting Styles: '68, '76. 

Drafting Workshop, Established: '67. 

French Language Drafting Conventions: '84, '86, '87, '89. 

French Language Drafts of Uniform Acts: '85. 

Jurors, Qualifications, Etc.: '75, '76. 

Legislative Draftsmen, Training, Etc.: '75-'79, '85. 
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Metric Conversion: '73-'78. 

Purposes and Procedures: '77, '78, '82-'88. 

Quicklaw Systems: '85. 

Regulations, Indexing: '74. 

Rules of Drafting: '73. 

See also Canadian Legislative Drafting Conventions and Drafting Conventions and under 

CONFERENCE - GENERAL. 

Section, Established: '67. 

Name: '74, '75, '90. 

Officers: Annual. 

Sexist Language: '85, '86. 

Statutes, Act: '71-'75. 

Automated Printing: '68, '69, '75. 

Computerization: '76, '77, '79. 

Indexing: '74, '78, '79. 

Translation: '78. 

Subordinate Legislation: '85. 

Transitional Provisions: '85. 

Uniform Acts, Style: '76. 

PART Ill 

UNIFORM LAW SECTION 

Accumulations: '67, '68. 

Actions against the Crown: '46, '48, '49. 

continued sub nom. Proceedings Against the Crown. 

Administrative Procedures: '90, '91. 

Adoption: '47, '66-'69. See Effect of Adoption Act. 

Adoption: See also International Adoption. 

Adoption of Uniform Acts, Statement on: '84. 

Age for Marriage, Minimum: See Marriage. 

Age of Consent to Medical, Surgical and Dental Treatment: '72-'75. 

Age of Majority: '71. 

Amendments to Uniform Acts: '49-'83. 

Arbitrations: '30, '31, '86, '89, '90, '95. 

Arbitration and builders' liens: '95. 

Assignment of Book Debts: '26-'28, '30-'36, '39, '41, '42, '47-'55. 

Automobile Insurance: See Insurance: Automobile. 

Bill of Rights: '61. 

Bills of Sale, General: '23-'28, '31, '32, '34, '36, '37, '39, 

'48-'60, '62-'65, '72. Mobile Homes: '73, '74. 

Birth Certificates: See Evidence, Birth Certificates. 

Builders' liens and arbitration: '95 
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Bulk Sales: '18-'21, '23-'29, '38, '39, '47-'61, '63-'67. 

Canada Evidence Act: s. 36: '62, '63. 

Canada-U.K. Convention on the Recognition and Enforcement of 

Judgments: '80-'82. 

Cemetery Plots: '49, '50. 

Change of Name: '60-'63, '84, '85, '87. 

Chattel Mortgages: '23-'26. 
Child Abduction: '81, '84. 

Child Status: '80-'82, '90, '91. 

Child Witnesses: '91-'93. 

Children Born Outside Marriage: '74-'77. 

Civil Jurisdiction of Courts: '92-'93. 

Class Actions: '77-'79, '84-'90, '95. 

Collection Agencies: '33, '34. 

Common Trust Funds: '65-'69. 

Commercial Franchises: '79, '80. 

Commercial Liens, '93 - '95. 

Commorientes: '36-'39, '42, '48, '49. See also under Survivorship. 

Company Law: '19-'28, '32, '33, '38, '42, '43, '45-'47, '50-'66, 

'73-'79, '82-'85. 

Compensation for Victims of Crime: '69, '70 

Computer Records: (See Evidence - electronic records) 

Conditional Sales: '19-'22, '26-'39, '41-'47, '5Q-'60, '62. 

Condominium Insurance: See under Insurance. 

Conflict of Laws, Traffic Accidents: '70. 

Construction liens and arbitration: '95 

Consumer Credit: '66, '90-'94. 

Consumer Protection: '67, '68, '70, '71. 

Consumer Sales Contract Form: '72. '73. 

Contempt, law of: '89-'92. 

Contingency Fees: '85. 

Contributory Fault: '82-'84. 

See Contributory Negligence 

Contributory Negligence: '23, '24, '28-'36, '50-'57. 

Last Clear Chance Rule: '66-'69. 

Tortfeasers: '66-'77, '79. 

See Contributory Fault. 

Convention on the Limitation Period in the International Sale of 

Goods: '75, '76. 

Copyright: '73. 

Cornea Transplants: '59, '63. See also Eye Banks and Human Tissue. 

Coroners: '38, '39, '41. 

Corporation Securities Registration: '26, '30-'33. 
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Court Orders Compliance Act: '89-'92. 
Courts Martial: See under Evidence. 

Criminal Injuries Compensation: See Compensation for Victims of 

Crime: '83. 

Custody Jurisdiction and Enforcement: '86-'90. 

See also Interprovincial Child Abduction. 

Data Protection (Privacy) '95. 

Daylight Saving Time: '46, '52. 

Decimal System of Numbering: '66-'68. 
Defamation: '44, '47-'49,, 

'62, '63, '79, '83-'91, '94. 

See also Libel and Slander. 

Dependants Relief: '72-'74. See also Family Relief. 

Devolution of Estates: '19-'21, '23, '24, '60. 

Devolution of Real Estate (Real Property): '24, '26, '27, '54, '56, 

'57, '61, '62. 

Disadvantaged Witnesses: '91-'93. 

Disclosure of Cost of Consumer Credit: '90-'95. 

Distribution: '23. 

Documents of Title: '91, '92, '95. 

Domicile: '55, '57-'61, '76. 

Effect of Adoption: '47, '66-'69, '83-'86. 

Electronic Data Interchange: '93. 

Enactments of Uniform Acts: Annual since '49. 

Enforcement of Canadian Judgments: '91-'94. See also Judgments. 

Evidence, 

Children: '91-'93. 

Computer Data: '93 - '95. 

Courts Martial: '73-'75. 

DNA: '93. 

Electronic Records: '93, '94, '95 (Joint Sessions). 

Federal-Provincial Project: '77. 

Foreign Affidavits: '38, '39, '45, '51. 

General: '35-'39, '41, '42, '45, '47-'53, '59-'65, '69-'81, '85. 

Hol/ington vs. Hewthome: '11-'77. 

Photographic Records: '39, '41-'44, '53, '76, '94 (Joint Session). 

Proof of Birth Certificates: '48-'50. 

Proof of Foreign Documents: '34. 

Russel/ vs. Russel/: '43-'45. 

Section 6, Uniform Act: '49-'51. 

Section 38, Uniform Act: '42-'44. 

Section 62, Uniform Act: '57, '60. 

Self-Criminating Evidence Before Military Boards of Inquiry: '76. 

See also Evidence, Courts Martial. 
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Taking of Evidence Abroad: '77. 

Expropriation: '58-'90. 

Extraordinary Remedies: '43-'49. 

Extra-Provincial Child Welfare Guardianship and Adoption Orders: '87, 

'88. See Inter-Jurisdictional Child Wefare Orders. 

Extra-Provincial Custody Orders Enforcement: 72, 74, '76-'84. 

Extra-Provincial Recognition on Health Care Directives Act: '92. 
Eye Banks: '58, '59. 

See also Cornea Transplants, Human Tissue, Human Tissue Gifts. 

Factors: '20, '32, '33. (See also International Factoring) 

Family Dependents: '43-'45. See also Family Relief. 

Family Relief: '69-'73. 

See also Testators Family Maintenance and Dependants Relief. 

Family Support Act: '80, '85, '86. 

Family Support Obligations: '80. 

Fatal Accidents: '59-'64. 

Fmancial Exploitation of Crime: '84-'89, 95. 

Fire Insurance: See under Insurance. 

Foreign Affidavits: See Evidence, Proof of Foreign Affidavits. 

Foreign Arbitral Awards: '85. 

Foreign Documents: See Evidence, Proof of Foreign Affidavits. 

Foreign Judgments: '23-'25, '27-'33, '59, '61, '62, '82, '94. 

See also Foreign Money Judgments and Reciprocal Enforcement of Judgments. 

Foreign Money Claims: '89, '90. 

Foreign Money Judgments: '63, '64. 

Foreign Torts: '56-'70. 

Franchises: '83-'85. 

Fraudulent Conveyances: '21, '22. 
French Version of Consolidation of Uniform Acts: '85-'89. 

Frustrated Contracts: '45-'48, '72-'74. 

Goods Sold on Consignment: '39, '41-'43. 

Hague Conference on Private International Law: '66-'70, '73-'78. 

Health Care Directives: '90-'92. 

Highway Traffic and Vehicles, 

Common Carriers: '48-'52. 

Fmancial Responsibility: '51-'52. 

Parking Lots: '65. 

Registration of Vehicles and Drivers: '48-'50, '52. 

Responsibility for Accidents: '48-'50, '52, '54, '56-'60, '62. 

Rules of the Road: '48-'54, '56-'67. 

Safety Responsibility: '48-'50. 

Title to Motor Vehicles: '51, '52. 

Home Owner's Protection: '84, '85. 
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Hotelkeepers: '69. See also Innkeepers.(See also Commercial Liens) 

Human Tissue: '63-'65, '69-'71, '86-'89. 

See also Cornea Tansplants, Eye Banks. 

Identification Cards: '72. 

Illegitimates: '73. 
Income Tax: '39, '41. 

Infants' Trade Contracts: '34. 

Innkeepers: '52, '54-'60, '62. See also Hotelkeepers. 

Installment Buying: '46, '47. 

Insurance, 

Automobile: '32, '33. 

Condominium: '70-'73. 

Fire: '18-'24, '33. 

Life: '21-'23, '26, '30, '31, '33. 

International Adoption: '93. 

Inter-Jurisdictional Child Welfare Orders: '88-'90. 

See Extra-Provincial Child Welfare, Guardianship and Adoption Orders. 

International Administration of Estates of Deceased Persons: '77-'79. 

International Commercial Arbitration: '86. 

International Conventions, Law of Nationality vis-a-vis Law of 

Domicile: '55. 

International Conventions on Private International Law: '73-'83. 

See also under PART I, CONFERENCE, General Matters. 

International Convention on Travel Agents. See Travel Agents. 

International Factoring (Unidroit Convention) '95 

International Fmancial Leasing (Unidroit Convention) '95 

International Institute for the Unification of Private Law 

(Unidroit): '66, '69, '71, '72, '95. 

International Sale of Goods: '83-'85. 

International Trusts Act: '87, '88. 

International Wills: See under Wills. 

Interpretation: '33-'39, '41, '42, '48, '50, '53, '57, '61, '62, 

'64-'73. 

Sections 9-11: '75-'77. 

Section 11: '74. 

Interprovincial Child Abduction: '85-'88. See also Custody 

Jurisdiction and Enforcement. 

Interprovincial Subpoenas: '72-'74. 

Intestate Succession: '22-'27, '48-'50, '55-'57, '63, '66, '67, '69, 

'83-'85. See also Devolution of Real Property. 

Investment Securities, Transfer: '93, '94. 

Joint Tenancies, Termination of: '64. 

Judgments: See Reciprocal Enforcement of Judgments, see also Foreign 
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Judgments, Foreign Money Judgments, Unsatisfied Judgments. 

Judgments: Reciprocal Enforcement of Judgments (United Kingdom Convention): '80-'82. 

Judicial Decisions Affecting Uniform Acts: '51-'83. 

Judicial Notice, Statutes: '30, '31. 

State Documents: '30, '31. 

Jurisdiction: Assumption and Transfer: '92-'95. 

Jurors, Qualifications, etc.: '74-'76, '92-'94 (Joint Session, '94). 
Labour Laws: '20. 

Land Titles: '57. 

Landlord and Tenant: '32-'37, '39, '54. 
Law of Contempt: '89-'92. 

Law Reform: '56-'58, '69, '71-'80, '86. 

Leasing (See International Financial Leasing) 

Legislative Assembly: '56-'62. 

Legislative Titles: '64. 

Legitimation: '18-'20, '32, '33, '50, '51, '54-'56, '58, '59. 

Libel and Slander: '35-'39, '41,'43. Continued sub nom. Defamation. 

Liens (commercial non-possessory): '92 - '95. 

Liens (builders', and arbitration): '95 

Limitation of Actions: '26-'32, '34, '35, '42-'44, '54, '55, '66-'79, '82. 

Limitation Period in the International Sale of Goods: See Convention 

on the Limitation Period in the International Sale of Goods. 

Limitations (Enemies and War Prisoners): '45. 

Limited Partnerships: See under Partnerships. 

Lunacy: '62. 

Maintenance Orders and Custody Enforcement: '84, '85. 

Maintenance Orders: See Reciprocal Enforcement of Maintenance Orders. 

Majority: See Age of Majority. 

Marriage, Minimum Age: '70-'74. 

Solemnization: '47. 

Married Women's Property: '20-'24, '32, '35-'39, '41-'43. 

Matrimonial Property: '77-'79, '85-'89. 

Mechanics' Liens: '21-'24, '26, '29, '43-'49, '57-'60. 

Medical Consent of Minors Act: '72-'75, '89. 

Mental Diseases, Etc.: '62. 

Mental Health Law Project: '84-'88, '93. 

Motor Vehicles, Central Registration of Emcumbrances: '38, '39, 

'41-'44. 

New Reproductive Technologies: '89, '90. 

Non-Possessory Liens: '93 - '95. See Commercial Liens. 

Occupiers Liability: '64-'71, '73, '75. 

Partnerships, General: '18-'20, '42, '57, '58. 

Limited: '32-'34. 
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Registration: '29-'38, '42-'46. 

Pension Trust Funds: See Rule Against Perpetuities, Application 

to Pension Trust Funds. 

Pension Trusts and Plans, Appointment of Beneficiaries: '56, '57, 

'73-'75. 

Perpetuities: '65-'72. 

Personal Property Security: '63-'71, '82-'86. 

Personal Representatives: '23. 

Pleasure Boat Owners' Accident Liability: '72-'76. 

Powers of Attorney: '42, '75-'78. 

Prejudgment Interest on Damage Awards: '75-'79, '82. 

Presumption of Death: '47, '58-'60, '70-'76. 

Privacy (tort): '90-'91, '94. 

Privacy (data protection): '95. 

Private International Law: '73-'95. 

Privileged Information: '38. 

Probate Code: '89. 

Procedures of the Uniform Law Section: See Uniform Law Section. 

Proceedings Against the Crown: '50, '52. See also Actions Against the 

Crown. 

Products Liability: '80, '82. 

Protection of Privacy, General: '70-'77, '79, '85-'91. 

Provincial Offences Procedures: '89-'92. 

Purposes and Procedures: '83, '85. 

Reciprocal Enforcement of Custody Orders: '72-'74. 

See also Extra-Provincial Custody Orders Enforcement. 

Reciprocal Enforcement of Judgments: '19-'24, '25, '35-'39, '41-'58, 

'62, '67, '89, '94. 

Reciprocal Enforcment of Maintenance Orders: '21, '24, '28, '29, '45, 

'46, '50-'63, '69-'73, '75-'79, '82-'86. 

Reciprocal Enforcement of Tax Judgments: '63-'66. 

Regulations, Central Filing and Publication: '42, '43, '63, '82. 

Regulatory Offences Procedures: See Provincial Offences Procedures. 

Residence: '47-'49, '61. 

Revision of Uniform Acts: '79, '80. 

Rule Against Perpetuities, Application to Pension Trust Funds: 

'52-'55. See also Perpetuities. 

Rules of Drafting: '18, '19, '41-'43, '47, '48, '62, '63, '65, '66, 

'70, '71, '73. See also in Part 11. 

Sale of Goods, General: '18-'20, '41-'43, '79-'82, '84, '85, '87-'91. 

International: See International Sale of Goods Act; See Convention on the Limitation Period in 

the International Sale of Goods. 

Sales on Consignment: '28, '29, '38, '39, '41, '42. 
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Search and Seizure under the Charter of Rights: '90. 

Securities, Transfers: '93. 

Service Abroad of Judicial and Extra-Judicial Documents in Civil 

and Commercial Matters: '79. 

Service of Process by Mail: '42-'45, '82. 

Soldiers Divorces: See Evidence: Russell vs Russell. 

State Documents: See Judicial Notice. 

Statement of Renewal: '90. 

Status of Women: '71. 

Statute Books, Preparation, Etc.: '19, '20, '35, '36, '39, '47, '48. 

Statutes: Act: '71-'74, '75, '82. 

Form of: '35, '36, '39. 

Judicial Notice of: See Judicial Notice. 

Proof of, in Evidence: See Evidence. 

Steering Committee: '87, '88. 

Subrogation: '39, '41. 

Substitute Decision Making in Health Care: '90-'92. 

Succession Duties: '18, '20-'26. 
Support Obligations: '74-'79. 

Survival of Actions: '60-'63. 

Survivorsip: '53-'60, '69-'71. See also Commorientes. 

Taking of Evidence Abroad in Civil or Commercial Matters: '79. 

Testators Family Maintenance: '47, '55-'57, '63, '65-'69. 

See also Family Relief. 

Time Sharing: '83-'87. 

Trade Marks: '92. 

Trades and Businesses Licensing: '75, '76. 

See also Travel Agents. 

Trade Secrets: '87, '88. 

Traffic Accidents: See Conflict of Laws, Traffic Accidents. 

Trafficking in Children: '90, '91. 

Transboundary Pollution Reciprocal Access Act: '80-'85, '89. 

Transfer of Investment Securities: '93. 

Transfer of Jurisdiction: '92-'94. 

Travel Agents: '71-'75. 

Treaties and Conventions, Provincial Implementation: '60, '61. 

Trustees, General: '24-'29. 

Investments: '46, '47, '51, '54-'57, '65-'70, '95. 

Trusts, Conflict of Laws: '86-'88. 

Trusts, International Trust Convention: '85-'87. 

Trusts, Testamentary Additions: '66-'69. 

Variation of: '59-'61, '65, '66. 

Unclaimed Goods with Laundries, Dry Cleaners: '46. 
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Unclaimed Intangible Property: '91. 

Unfair Newspaper Reports: '42. 

Unidroit: See International Institute ... 

Uniform Acts: 

Amendments to and Enactments of: '49-'83. 

Consolidation: '39, '41, '48-'52, '54, '60, '61, '74-'79. 

Judicial Decisions Affecting: '51-'83. 

Uniform Construction Section: See under Uniform Acts in Part I. 

Uniform Law Section, Organization, Procedures, Purposes: '54, 
'73-'79, '83, '85. See also under Part I. 

Uninsured Pension Plans, Appointment of Beneficiaries: '56, '57. 

United Kingdom: '80-'82. See also Judgments. 

University of Toronto Law Journal: '56. 

Unsatisfied Judgment: '67-'69. 

Variation of Trusts: See Trusts, Variation of. 

Vehicle Safety Code: '66. 

Vital Statistics: '47-'50, '58, '60, '76-'78, '83-'86. 

Wagering Contracts: '32. 

Warehousemen's Lieus: '19-'21, '34. (See also Commercial Liens) 

Warehouse Receipts: '38, '39, '41-'45, '54. (See also Documents of Title) 

Wills, General: '18-'29, '52-'57, '60, '61, '82-'87. 

Conflict of Laws: '51, '53, '59, '60, '62-'66. 

Execution: '80, '87. 

Impact of Divorce on Existing Wills: '77, '78., 

International: '74, '75. 

Section 5 (re Fiszhaut): '68. 
Section 17: '78. 

Section 21{2): '72. 

Section 33: '65-'67. 

Women: See Status of Women. 

Workmen's Compensation: '21, '22, '82. 

PART IV 
CRIMINAL LAW SECTION 

Subjects considered each year are listed in the minutes of the year and published in the 

Proceedings of that year. This note refers only to Section papers published in the Annual 

Proceedings. 

Evidence: See Uniform Law Section table 

Financial Exploitation of Crime: See Uniform Law Section table 

Private Prosecutions: '95 
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