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. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Catherine Kane (Criminal) 
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Newfoundland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Christopher P. Curran 
Northwest Territories . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Rebecca Veinott (Civil) 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Margo Nightingale (Criminal) 

Nova Scotia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Judith Ferguson (Civil) 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  , . . . . . . . . . . . . . . . . . . . . . . . . . .  William Delaney (Criminal) 
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Ontario . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  John D.Gregory 

Prince Edward Island . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Patsy MacLean (Civil) 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  David O'Brien (Criminal) 
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Criminal Section I Section penale 

SARAH LANGLEY, Crown Prosecutor, Criminal Justice Division, Alberta Justice, 
c/o Court House, 3 St. Anne Street, St. Albert, Alberta T8N 2E8 
Tel: 780-458-7309 Fax: 780-458-0202 E-mail: sarah.langle;y@gov.ab.ca 

BART ROSBOROUGH, Q.C., Chief Crown Prosecutor, 6th Floor, J. E. Brownlee 
Building, 1 0365 - 97th Street, Edmonton, Alberta T5J 3W7 
Tel:  780-422- 1 1 1 1  Fax: 780-422-9756 E-mail: bart.rosborough@gov.ab.ca 

Civil Section I Section civile 
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Tel:  780-492-1 786 Fax: 780-492-1 790 E-mail: plown@alri.ualberta.ca 
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Tel: 403-297-8522 Fax: 403-297-7528 

BRITISH COLUMBIA / COLOMBIE-BRITANNIQUE 

Criminal Section I Section penale 

DA VID WINKLER, Q.C., NDirector of Policy and Legislation, Criminal Justice Branch, 
9th Floor, 1 00 1  Douglas Street, Victoria, B.C. V8W 1 X4 
Tel:  250-387-4297 Fax: 250-387-0090 E-mail: david.winkler@ag.gov.bc.ca 
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Vancouver, B.C. V6Z 2G3 
Tel:  604-660- 1 126 Fax: 604-660-1 1 42 E-mail: thomas.bums@ag.gov.bc.ca 

ADRIAN BROOKS, Brooks and Marshal!, 15 19  Amelia Street, Victoria, B.C. V8W 2Kl 
Tel:  250-920-01 44 Fax: 250-920-01 77 E-mail: abrooks@islandnet.com 
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Civil Section I Section civile 

ARTHUR L. CLOSE, Q.C., Executive Director, British Columbia Law Institute, 1 S22 
East Mall, University of British Columbia, Vancouver, B.C. V6T l Z l  
Tel: 604-S22-01 42 Fax: 604-S22-01 44 E-mail: aclose@bcli.org 

RUTH ROGERS, Senior Policy & Legislation Analyst, Policy, Planning and Legislation, 
Ministry of the Attorney General, l lth Floor, 1 00 1  Douglas Street, P. 0. Box 92S3, 
Stn Prov Govt, Victoria, B. C. VSW 917 
Tel: 250-3S7-0903 Fax: 250-3S7-3719  E-mail: ruth.rogers@ag.gov.bc.ca 

RUSSELL GETZ, Director, Legislation, Policy, Planning and Legislation, Ministry of 
Attorney General, 1 1 th Floor, 1 00 1  Douglas Street, P. 0. Box 92S3, Stn Prov Govt, 
Victoria, B.C. VSW 917 
Tel: 250-3S7-5006 Fax: 250-3S7-37 1 9  E-mail: russell.getz@ag.gov.bc.ca 

JANET ERASMUS, Legislative Counsel, Legislative Counel's Office, 5th Floor, 
1 00 1  Douglas Street, P.O. Box 92SO, Stn Prov Govt, Victoria, B.C. VSW 917 
Tel:  250-356-Sl23 Fax: 250-356-575S E-mail :  janet.erasmus@ag.gov.bc.ca 

GREGORY K. STEELE, Urquhart Payne, 1340 - 1 090 West Georgia Street, 
Vancouver, B.C. V6E 3V7 
Tel:  604-6S4-5373 Fax: 604-6S4- 1 S l 5  E-mail: gsteele@steelelawyers.com 

ANDREA BUZBUZIAN, Policy Advisor, Financial and Corporate Sector Policy Branch, 
Ministry of Finance and Corporate Relations, P. 0. Box 941 S Stn Prov Govt, 
Victoria, B.C. VSW 9 V l  
Tel:  250-3S7-S499 Fax: 250- 3S7-909 E-mail: andrea.buzbuzian@gems9.gov.bc.ca 

CANADA 

Criminal Section I Section penale 

RICHARD G. MOSLEY, Q.C., Assistant Deputy Minister, Criminal Law Policy and 
Community Justice Branch, Department of Justice Canada, Room 5 1 19,  2S4 Wellington 
Street, Ottawa, Ontario K l A  OHS 
Tel :  6 13-957-4725 Fax: 6 13-957-6374 E-mail: richard.mosley@justice.gc.ca 

YV AN ROY, Avocat general principal, Section de la politique en matiere de droit penal, 
Ministere de la Justice, Piece 5009, 2S4 rue Wellington, Ottawa, Ontario K l A  OHS 
Tel: 613-957-472S Telec: 6 13-941-41 22 Courriel: yvan.roy@justice.gc.ca 
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CATHERINE KANE, Senior Counsel I Director, Policy Centre for Victim Issues, 
Department of Justice, 112 Kent Street, Suite S70, Tower B, Place de Ville, Ottawa, 
Ontario K1A OHS 

Tel: 6 13-957-4690 Fax: 6 1 3-952-1 11 0  E-mail : catherine.kane@justice.gc.ca 

NANCY IRVING, Strategic Prosecutions Policy Section, Criminal Law Branch, 
Department of Justice, Room 2025, 4S4 Wellington Street, Ottawa, Ontario K1A OHS 
Tel:  6 13-941-4079 Fax: 6 1 3-941 -S742 E-mail: nancy.irving@justice.gc.ca 

HOWARD H. BEBBINGTON, Counsel, Criminal Law Policy Section, Department of 
Justice, Room 5073, 2S4 Wellington Street, Ottawa, Ontario K1A OHS 
Tel:  6 13-957-49 1 7  Fax: 6 13-941-4122 E-mail: howard.bebbington@justice.gc.ca 

DONALD K. PIRAGOFF, General Counsel, Criminal Law Policy Section, Department 
ofJustice Canada, Room 502 1 ,  2S4 Wellington Street, Ottawa, Ontario K1A OHS 

Tel:  613-957-4730 Fax: 6 1 3-941-4122 E-mail :  donald.piragoff@justice.gc.ca 

JODIE V AN DIEEN, Counsel, Criminal Law Policy Section, Room 5272, East Memorial 
Building, 2S4 Wellington Street, Ottawa, Ontario K1A OHS 
Tel:  6 13-941-233S Fax: 6 13-941-93 10 E-mail :  jodie.vandieen@justice.gc.ca 

MARVIN R. BLOOS, (Canadian Council of Criminal Defence Lawyers), 
300, 1 0 1 1 0 - 1 07th Street, Edmonton, Alberta T5J 1 14 
Tel:  7S0-42 1-4766 Fax: 7S0-429-0346 

HEATHER E. PERKINS-MCVEY, Vice-Chair, CBA Criminal Justice Section, 
2300-1 50 Metcalfe Street, Ottawa, Ontario K2P 1 P 1  
Tel:  6 13-23 1 - 1 004 Fax: 6 13-230-70S5 E-mail: perkins-mcvey@sympatico.ca 

ALLAN S. MANSON, Chair, CBA Committee on Imprisonment and Release, Faculty of 
Law, Queen's University, Kingston, Ontario K7L 3N6 
Tel: 6 13-533-2220 Fax: 6 13-533-6509 E-mail :  mansona@qsilver.queensu.ca 

Civil Section I Section civile 

ELIZABETH SANDERSON, Senior General Counsel, Public Law Policy Section, 
Policy Sector, Department of Justice, Room 5 195, EMB, 2S4 Wellington Street, Ottawa, 
Ontario K1A OHS 
Tel: 6 13-957-3555 Fax: 6 13-941-40SS E-mail :  elizabeth.sanderson@justice.gc.ca 
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KATHRYN SABO, Legal Counsel, Public Law Policy Section, Private International Law 
Team, Department of Justice Canada, Room 5303, EMB, 2S4 Wellington Street, Ottawa, 
Ontario KlA OHS 

Tel :  6 13-957-4967 Fax: 6 1 3-941-40SS E-mail :  kathryn.sabo@justice.gc.ca 

PHILIPPE LORTIE, Avocat, Section des politiques de droit publique, Equipe de droit 
international prive, Ministere de la justice, Piece 5034, EMB, 2S4 rue Wellington, 
Ottawa, Ontario K l A  OHS 
Tel: 6 13-957-4SSS Telec: 6 13-941-40SS Courriel: philippe.lortie@justice.gc.ca 

ISABELLE PARROT, Avocate, Section des politiques en matiere de droit public, 
Ministere de la Justice, Piece 5207, EMB, 2S4, rue Wellington, Ottawa, Ontario K l A  OHS 
Tel:61 3-941-4023 Telec:61 3-941 -40SS Courriel: isabelle.parrot@justice.gc.ca 

JENNIFER BABE, (Canadian Bar Association - National), Miller Thomson, 20 Queen 
Street West, Suite 2500, Toronto, Ontario M5H 3S 1 
Tel:  416-595-S555 Fax: 416-595-S695 E-mail: jbabe@millerthomson.ca 

NATHALIE DESROSIERS, President, Law Commission of Canada, 1 1th Floor, 
Trebla Building, 473 Albert Street, Ottawa, Ontario K l A  OHS 
Tel :  6 13-946-S9SO Fax: 6 13-946-S9SS Courriel: ndesrosiers@lcc.gc.ca 

BRADLEY CRAWFORD, Q.C., Member of Law Commission of Canada Advisory 
Council, McCarthy Tetreault, 4700-66 Wellington Street West, Toronto, Ontario M5K 1 E6 
Tel:  (406) 601-7S99 Fax: (406) S6S-0673 E-mail :  prof@mccarthy.ca 

MANITOBA 

Criminal Section I Section penale 

BRUCE A. MACF ARLANE, Q.C., Deputy Minister of Justice and Deputy Attorney 
General of Manitoba, Legislative Building, Room 1 10, 450 Broadway, Winnipeg, 
Manitoba R3C OVS 

Tel:  204-945-S295 Fax : 204-945-4133 E-mail: dmjus@leg.gov.mb.ca 

JEFF SCHNOOR, Q.C., Director, Prosecutions and Criminal Justice Policy Branch, 
Manitoba Department of Justice, Room 1210, 405 Broadway, Winnipeg, Manitoba R3C 3L6 
Tel:  204-945-2900 Fax: 204-945-0433 E-mail :  jschnoor@gov.mb.ca 
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ROB FINLA YSON, Assistant Deputy Attorney General, Manitoba Justice, 
5 1 0 - 405 Broadway, Winnipeg, Manitoba R3C 3L6 
Tel:  204-945-2873 Fax: 204-948-2392 E-mail: rfinlayson@gov.mb.ca 

DON SLOUGH, Deputy Director, Trials, Manitoba Justice, 5 1 0 - 405 Broadway, 
Winnipeg, Manitoba R3C 316 

Tel:  204-945-2868 Fax: 204-945-1260 E-mail: dslough@gov.mb.ca 

J. RICHARD WOLSON, Q.C., Barrister and Solicitor, 1 200 - 363 Broadway, 
Winnipeg, Manitoba R3C 3N9 
Tel:  204-985-8 1 8 1  Fax: 204-985-8 1 90 

Civil Section I Section civile 

TOM HAGUE, Assistant Deputy Minister, Civil Justice Division, Manitoba Department 
of Justice, 730 - 405 Broadway, Winnipeg, Manitoba R3C 3L6 
Tel:  204-945-2846 Fax :204-948-2041 E-mail: thague@gov.mb.ca 

L YNN ROMEO, General Counsel, Civil Legal Services, Manitoba Department of 
Justice, 730 - 405 Broadway, Winnipeg, Manitoba R3C 3L6 
Tel:  204-945-2845 Fax: 204-948-2041 E-mail: lromeo@gov.mb.ca 

GAlL MILDREN, General Counsel, Civil Legal Services, Manitoba Department of 
Justice, 730 - 405 Broadway, Winnipeg, Manitoba R3C 3L6 
Tel:  204-945-2844 Fax: 204-948-2041 E-mail: gmildren@gov.mb.ca 

NEW BRUNSWICK I NOUVEAU-BRUNSWICK 

Criminal Section I Section penale 

GLEN ABBOTT, Q.C. , Director of Prosecutions, Department of Justice, Room 445, 
Centennial Building, 570 King Street, P. 0. Box 6000, Fredericton, New Brunswick E3B 5H1 
Tel:  506-453-2784 Fax: 506-453-5364 E-mail: glen.abbott@gnb.ca 

Civil Section I Section civile 

TIM RATTENBURY, Legal Research Coordinator, Department of Justice, Room 1 1 5, 
Centennial Building, 570 King Street, Fredericton, New Brunswick E3B 5H1 
Tel:  506-453-2854 Fax: 506-457-7342 E-mail: timr@gnb.ca 

ELIZABETH STRANGE, Solicitor, Legislation Services, Department of Justice, 
Room 1 1 7, Centennial Building, Fredericton, New Brunswick E3B 5H1 
Tel:  506-453-5971  Fax: 506-457-7899 E-mail: elizabeth.strange@gnb.ca 
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NEWFOUNDLAND I TERRE-NEUVE 

Criminal Section I Section penale 

KA THLEEN HEALEY, Crown Attorney, Special Prosecutions Office, 4th Floor, Atlantic 
Place, 2 1 5  Water Street, St. John's, Newfoundland A 1 C  5W2 
Tel:  709-729-2303 Fax: 709-729- 1 135 E-mail: khea1ey @mail.gov.nf.ca 

Civil Section I Section civile 

CHRISTOPHER P. CURRAN, High Sheriff of Newfoundland (A), Sheriff's Office, The 
Supreme Court ofNewfoundland, 3 1 9  Duckworth Street, P.O. Box 5429, St. John's, 
Newfoundland A 1 C  5M2 
Tel: 709-729-4626 Fax: 709-729-2 157  E-mail: chrisc@mail.gov.nf.ca 

NORTHWEST TERRITORIES I TERRITOIRES DU NORD -OUEST 

Civil Section I Section civile 

SHA WN FL YNN, Legal Counsel, Legislation Division, Department of Justice, 
Government of the Northwest Territones, P. 0. Box 1 320, Yellowknife, N.T. X1A 2L9 
Tel:  867-873-7462 Fax: 867-873-0234 E-mail: shawn_flynn@gov.nt.ca 

NOVA SCOTI A I  NOUVELLE-ECOSSE 

Criminal Section I Section penale 

BERNADETTE MACDONALD, Senior Crown Attorney, Special Prosecutions Unit, 
Public Prosecution Service, 1 505 Barrington Street, Suite 1 225, Maritime Centre, 
Halifax, N.S. B3J 3K5 
Tel: 902-424-6033 Fax: 902-424-0653 E-mail: hfxpps.macdonbc@gov.ns.ca 

Civil Section I Section civile 

JENNIFER PALOV, Solicitor, Nova Scotia Department of Justice, 400 - 5 1 5 1  Terminal 
Road, P. 0. Box 7, Halifax, Nova Scotia B3J 2L6 
Tel:  902-424-3400 Fax: 902-424-4556 E-mail: palovjl@gov.ns.ca 

WILLIAM LAWRENCE, Legal Research Counsel, Law Reform Commission of Nova 
Scotia, 1 484 Carlton Street, Halifax, Nova Scotia B3H 3B7 
Tel:  902-423-2633 Fax: 902-423-0222 E-mail: lawrefns@fox.nstn.ns.ca 
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NUNAVUT 

Civil Section I Section civile 

RALPH ARMSTRONG, Legislative Counsel, Government ofNunavut, P. 0. Box 800, 
Iqaluit, Nunavut XOA OHO 
Tel:  867-979-6000 Fax: 867-979-5977 E-mail: rarmstrong@gov.nu.ca 

ONTARIO 

Criminal Section 

EARL FRUCHTMAN, Senior Counsel, Crown Law Criminal, Ministry of the Attorney 
General, l Oth Floor, 720 Bay Street, Toronto, Ontario M5G 2Kl 
Tel:  41 6-326-4661 Fax: 41 6-326-4656 E-mail: earl.fruchtman@jus.gov.on.ca 

D. FLETCHER DAWSON, Vice President, Criminal Lawyers' Association, Suite 1 100, 
255 Queens Avenue, London, Ontario N6A 5R8 
Tel:  5 19-672-9330 Fax: 5 19-672-5960 E-mail: fdawson@chvd.on.ca 

PAUL TA YLOR. Crown Attorney, Court House 7765, Hurontario Street, Box 428 
Brampton, Ontario L6V 2L 7 
Tel:  905-452-6626 Fax: 905-455-9432 E-mail: paul.taylor@jus.gov.on.ca 

JOHN SOTIRAKOS, Director of Crown Operations, Central East Region, 1 09 1  Gorham 
Street, 2nd Floor, Newmarket, Ontario L3Y 7 V 1  
Tel:  905-836-5624 Fax: 905-836-5620 E-mail: john.sotirakos@jus.gov.on.ca 

DIANE FOSTER, Assistant Crown Attorney, Court House, 700 North Christina Street, 
Suite 1 00, Sarnia, Ontario N7T 7V8 
Tel :  5 19-337-7596 Fax: 5 19-336-4663 E-mail: diane.foster@jus.gov.on.ca 

Civil Section I Section civile 

JOHN GREGORY, General Counsel, Policy Branch, Business Policy & Planning, 
Ministry of the Attorney General, 720 Bay Street, 7th Floor, Toronto, Ontario M5G 2K1 
Tel :  4 16-326-2503 Fax: 416-326-2699 E-mail : john.d.gregory@jus.gov.on.ca 

JOHN TWOHIG, Counsel, Policy Branch, Business Policy & Planning, Ministry of the 
Attorney General, 720 Bay Street, 7th Floor, Toronto, Ontario M5G 2Kl 
Tel:  4 16-326-4673 Fax: 416-326-2699 E-mail: john.twohig@jus.gov.on.ca 
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LAURA HOPKINS, Senior Legislative Counsel, Office of Legislative Counsel, 
99 Wellesley St. W., Room 3600, Toronto, Ontario M7A 1A2 
Tel :  41 6-326-2742 Fax: 41 6-326-2806 E-mail: laura.hopkins@jus.gov.on.ca 

KEN1-.!ETH C. MORLOCK, (Canadian Bar Association - Ontario), Fasken Martineau 
DuMoulin LLP, Toronto Dominion Bank Tower, Suite 4200, Box 20, Toronto-Dominion 
Centre, Toronto, Ontario M5K 1N6 
Tel:  41 6-868-3429 Fax: 4 16- 364-78 1 3  E-mail: kmorlock@tor.fasken.com 

PRINCE EDWARD ISLAND I ILE-DU-PRINCE-EDOUARD 

Criminal Section I Section penale 

BARRIE L. GRANDY, Q.C., Director of Prosecutions, Community Affairs and Attorney 
General, 1 97 Richmond Street, Charlottetown, P.E.I. CIA 1 19 
Tel :  902-368-5030 Fax: 902-368-58 1 2  E-mail: blgrandy@gov.pe.ca 

QUEBEC 

Section penale I Criminal Section 

PAUL MONTY, Commissaire, Commissaire a la deontologie policiere, 1 200, route de 
l 'Eglise, RC.20, Sainte-Foy (Quebec) G l V  4Y9 
Tel: 41 8-643-7897 Telec: 4 1 8-528-9473 
Courriel: deontologie-policiere.quebec@secpub.gouv.qc.ca 

MARlO TREMBLAY, Substitut en chef du procureur general et, Directeur du bureau des 
affaires criminelles, Direction des poursuites publiques, Ministere de la Justice, 1 200, 
Route de l'Eglise, 9e etage, Sainte-Foy (Quebec) Gl V 4Ml 
Tel: 41 8-643-9059 Telec: 41 8-646-5412 Courriel: mtremblay@justice.gouv.qc.ca 

ALAIN PERREAULT, Substitut en chef du Procureur general, Bureau des substituts de 
Trois-Rivieres, 878, rue de Tonnancourt, bureau 1 .0 1 ,  Trois-Rivieres (Quebec) G9A 4P8 
Tel: 8 19-372-4 1 5 1  Telec: 8 1 9-37 1-6957 

DANIEL GREGOIRE, Substitut du Procureur general, Direction generale des poursuites 
publiques, Ministere de la Justice, 1 200, Route de l 'Eglise, 9e etage, Sainte-Foy, 
(Quebec) Gl V 4Ml 
Tel: 41 8-643-9059 Telec: 41 8-646-5412 Courriel: dgregoire@justice.gouv.qc.ca 
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LOUISE PROVOST, Juge en chef adjointe, Chambre criminelle et penale, Cour du 
Quebec, Palais de Justice, 1 ,  rue Notre-Dame Est, Montreal (Quebec) H2Y 2B6 
Tel: 5 1 4-393-2590 Telec: 5 1 4-393-2065 Courriel: lprovost@justice.gouv.qc.ca 

CAROLE BROSSEAU, Barreau du Quebec, 44, boul Saint-Laurent, Montreal 
(Quebec) H2Y 3T8 
Tel: 5 1 4-954-341 9 Telec: 5 1 4-954-3463 Courriel: cbrosseau @barreau.qc.ca 

Section civile I Civil Section 

FREDERlQUE SABOURlN, Ministere de la Justice du Quebec, Direction generale des 
affaires juridiques et legislatives, 525, boul. Rene-Levesque est, 3e etage, Quebec 
(Quebec) G1R 5R9 
Tel: 418-649-23 1 1  Telec: 41 8-649-2663 Courriel: frederique.sabourin@mri.gouv.qc.ca 

FRANC::OIS FRENETTE, notaire, (Chambre des notaires du Quebec), Professeur a 

l'Universite Lava!, Faculte de droit, Pavillon De Koninck, Sainte-Foy (Quebec) G 1 K  7P4 
Tel: 41 8-656-3860 Telec: 4 1 8-656-77 1 4  

SUZANNE V ADBONCOEUR, Directrice du Service de la Recherche et de la legislation, 
Barreau du Quebec, 445, boul, St-Laurent, Montreal (Quebec) H2Y 3T8 
Tel: 5 1 4-954-3468 Telec: 5 1 4-954-3463 Courriel: svadboncoeur@barreau.qc.ca 

SASKATCHEWAN 

Criminal Section I Section penale 

DEAN SINCLAIR, Senior Crown Prosecutor, Public Prosecutions, Saskatchewan 
Justice, 3-1 874, Scarth Street, Regina, Saskatchewan S4P 3 V7 
Tel: 306-787-5490 Fax: 306-787-8878 E-mail: dsinclair@justice.gov.sk.ca 

DARYL RA YNER, Senior Crown Prosecutor, Public Prosecutions, Saskatchewan 
Justice, 3 - 1 874 Scarth Street, Regina, Saskatchewan S4P 3V7 
Tel:  306-787-5490 Fax: 306-787-8878 E-mail: drayner@justice.gov.sk.ca 

CAROL SNELL, (Canadian Association of Provincial Court Judges), Provincial Court 
Judge, Provincial Court House, 4th Floor, 1 8 1 5  Smith, Regina, Saskatchewan S4P 3V7 
Tel: 306-787-0566 Fax: 306-787-3933 E-mail: csnell.justice@sk.sympatico.ca 
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Civil Section I Section civile 

DOUGLAS E. MOEN, Q.C., Executive Director, Public Law, Community Justice Division, 
Saskatchewan Justice, 8th Floor, 1 874 Scarth Street, Regina, Saskatchewan S4P 3V7 
Tel :  306-787-5360 Fax: 306-787-9 1 1 1  E-mail: dmoen@justice.gov.sk.ca 

SUSAN C. AMRUD, Q.C., Director, Legislative Services, Saskatchewan Justice, 8th Floor, 
1 874 Scarth Street, Regina, Saskatchewan S4P 3V7 
Tel:  306-787-8990 Fax: 306-787-91 1 1  E-mail: samrud@justice.gov.sk.ca 

DARCY MCGOVERN, Crown Counsel, Legislative Services, Saskatchewan Justice, 
8th Floor, 1 874 Scarth Street, Regina, Saskatchewan S4P 3 V7 
Tel:  306-787-5662 Fax: 306-787-91 1 1  E-mail: dmcgovern@justice.gov.sk.ca 

YUKON 

Criminal Section I Section penale 

LEE KIRKPATRICK, Prosecutions Co-ordinator, Legal Services, Department of Justice, 
Box 2703, Whitehorse, Yukon Y1A 2C8 
Tel:  867-667-5480 Fax: 867- 393-6379 

Civil Section 

SYDNEY HORTON, Legislative Counsel, Legal Services, Yukon Justice, Box 2703 (J-2), 
Whitehorse, Yukon YIA 2C6 
Tel :  867-667-3448 Fax: 867-393-6379 E-mail: sydney.horton@gov.yk.ca 

GUESTS I INVITES 

UNITED STATES OF AMERICA I ETATS UNIS 

JOHN L. MCCLAUGHERTY, President, National Conference of Commissioners on 
Uniform State Laws, P. 0. Box 553, Charleston, WV, U.S.A. 25322 
Tel:  304-340-1349 Fax 304-340-1044 E-mail: jmcclaugherty@jacksonkelly.com 

JEREMIAH MARSH, Co-Chair, Joint Committee on Co-operation with the ULCC and 
NCCUSL, Three First National Plaza, Suite 4300, 70 West Madison Street, Chicago, 
Illinois 60602 
Tel:  3 12-558-6789 Fax: 3 1 2-558-33 1 5  
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PRESENTERS I CONFERENCIERS 

JERRY MCHALE, Director, Dispute Resolution Office, P. 0. Box 9280, Stn Prov Govt, 
8th Floor, 1 00 1  Douglas Street, Victoria, British Columbia V8W 917 
Tel:  250-356-0383 Fax: 250-387- 1 1 89 E-mail: jerry.mchale@ag.gov.bc.ca 

LYMAN ROBINSON, Q.C., Professor of Law and Dean Emeritus, Faculty of Law, 
University of Victoria, P. 0. Box 24000, Victoria, B.C V8W 3H7 
Tel:  250-472-46 1 1  Fax: 250-72 1-72 1 6  

CATHERINE WALSH, Professor, Faculty of Law, University ofNew Brunswick, 
P. 0. Box 4400, Fredericton, New Brunswick E3B 5A3 
Tel:  506-453-4741 Fax: 506-453-4548 E-mail: cwalsh@unb.ca 

JACOB S. ZIEGEL, Professor Emeritus, Faculty of Law, University of Toronto, 
84 Queen's Park Crescent, Toronto, Ontario M5S 2C5 
Tel :  416-978-3 7 1 7  Fax: 41 6-978-2648 E-mail: j .ziegel@utoronto.ca 

UNIFORM LAW CONFERENCE OF CANADA I 

CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

CLAUDETTE N. RACETTE, Executive Director I Directrice administrative, 
622, rue Hochelaga Street, Ottawa, Ontario K 1 K  2E9 
Tel :  6 13-747-1 695 Fax: 6 13-91 4-41 22 E-mail: racette@magma.ca 

HELENE YAREMKO-JARVIS, National Coordinator I Coordonnatrice nationale, 
Commercial Law Strategy I Stragtegie du droit commercial, 1344 rue Bancroft Drive, 
Mississauga, Ontario L5V 1 M 1  
Tel:  905-81 3-2088 Fax: 905-542-98 1 7  E-mail: hmyj@hotmail.com 
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HISTORICAL NOTE 

[ 1 ]  Over eighty years ago, the Canadian Bar Association recommended that each provincial 
government provide for the appointment of commissioners to attend conferences organized 
for the purpose of promoting uniformity of legislation among the provinces. 

[2] The recommendation of the Canadian Bar Association was based upon, first, the 
realization that it was not organized in a way that it could prepare proposals in a legislative 
form that would be attractive to provincial governments, and second, observation of the 
National Conference of Commissioners on Uniform State Laws, which had met annually in 
the United States since 1 892 (and still does) to prepare model and uniform statutes. The 
subsequent adoption by many of the state legislatures of these Acts has resulted in a substantial 
degree of uniformity oflegislation throughout the United States, particularly in the field of 
commercial law. 

[3] The Canadian Bar Association's idea was soon implemented by most provincial 
governments and later by the others. The first meeting of commissioners appointed under 
the authority of provincial statutes or by executive action, in those provinces where no 
provision was made by statute, took place in Montreal on September 2nd, 1 9 1 8, and there 
the Conference of Commissioners on Uniformity of Laws throughout Canada was organized. 
In the following year the Conference changed its name to the Conference of Commissioners 
on Uniformity of Legislation in Canada and in 1 974 adopted its present name. 

[4] Although work was done on the preparation of a constitution for the Conference in 
1 9 1 8- 1 9  and in 1 944 and was discussed in 1 960-6 1 ,  1 974 and 1 990, the decision on each 
occasion was to carry on without the strictures and limitations that would have resulted 
from the adoption of a formal written constitution. 

[ 5] Since the organizational meeting in 1 9 1 8  the Conference has met, with a few exceptions, 
during the weeks preceding the annual meeting of the Canadian Bar Association. The 
following is a list of the dates and places of the meetings of the Conference: 

1 9 1 8. Sept. 2-4, Montreal. 
1 9 1 9. Aug. 26-29, Winnipeg. 
1 920. Aug. 30, 3 1 ,  Sept. 1 -3, Ottawa. 
1 92 1 .  Sept. 2, 3, 5-8, Ottawa. 
1 922. Aug. 1 1 ,  1 2, 1 4- 16, Vancouver. 

1 923. Aug. 30, 3 1 ,  Sept. 1 ,  3-5, MontreaL 
1 924. July 2-5, Quebec. 
1 925. Aug. 2 1 ,  22, 24, 25, Winnipeg. 
1926. Aug. 27, 28, 30, 3 1 ,  Saint John. 
1 927. Aug. 1 9, 20, 22, 23, Toronto. 
1 928. Aug. 23-25, 27, 28, Regina. 
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1 929. Aug. 30, 3 1 ,  Sept. 2-4, Quebec. 
1 930. Aug. 1 1 - 1 4, Toronto. 
1 93 1 .  Aug. 27-29, 3 1 ,  Sept. 1 ,  Murray Bay. 
1 932. Aug. 25-27, 29, Calgary. 
1 933. Aug. 24-26, 28, 29, Ottawa. 
1 934. Aug. 3 1 ,  3 1 ,  Sept. 1 -4, MontreaL 

1 935.  Aug. 22-24, 26, 27, Winnipeg. 
1 936. Aug. 13- 1 5, 1 7, 1 8, Halifax. 
1937. Aug. 1 2- 1 4, 1 6, 1 7, Toronto. 
1 938. Aug. 1 1 - 13, 15 ,  1 6, Vancouver. 
1 939. Aug. 1 0- 12, 1 4, 15 ,  Quebec. 
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1 941 .  Sept. 5, 6, 8- 1 0, Toronto. 
1 942. Aug. 1 8-22, Windsor. 
1 943. Aug. 1 9-2 1 ,  23, 24, Winnipeg. 
1 944. Aug. 24-26, 28, 29, Niagara Falls. 
1 945. Aug. 23-25, 27, 28, MontreaL 
1 946. Aug. 22-24, 26, 27, Winnipeg. 
1 947. Aug. 28-30, Sept. I, 2, Ottawa. 
1 948. Aug. 24-28, MontreaL 
1 949. Aug. 23-27, Ca1gary. 
1 950. Sept. 12-16, Washington, D.C. 

1 95 1 .  Sept. 4-8, Toronto. 
1 952. Aug. 26-30, Victoria. 
1 953. Sept. 1 -5 ,  Quebec. 
1 954. Aug. 24-28, Winnipeg. 
1 955. Aug. 23-27, Ottawa. 
1 956. Aug. 28-Sept. 1 ,  MontreaL 
1 957. Aug. 27-3 1 ,  Ca1gary. 
1 958. Sept. 2-6, Niagara Falls. 
1 959. Aug. 25-29, Victoria. 
1 960. Aug. 30-Sept. 3, Quebec. 
1 96 1 .  Aug. 2 1 -25, Regina. 
1 962. Aug. 20-24, Saint John. 
1 963. Aug. 26-29, Edmonton. 
1 964. Aug. 24-28, MontreaL 
1 965. Aug. 23-27, Niagara Falls. 
1 966. Aug. 22-26, Minaki. 
1 967. Aug. 28-Sept. 1 ,  St. John's. 
1 968. Aug. 26-30, Vancouver. 
1 969. Aug. 25-29, Ottawa. 
1 970. Aug. 24-28, Charlottetown. 

1 97 1 .  Aug. 23-27, Jasper. 
1 972. Aug. 2 1 -25, Lac Beauport. 
1 973. Aug. 20-24, Victoria. 
1 974. Aug. 1 9-23, Minaki. 
1 975. Aug. 1 8-22, Halifax. 
1 976. Aug. 19-27, Yellowknife. 
1 977. Aug. 1 8-27, St. Andrews. 
1 978. Aug. 1 7-26, St. John's. 
1 979. Aug. 1 6-25, Saskatoon. 
1 980. Aug. 1 4-23, Charlottetown. 

198 1 .  Aug. 20-29, Whitehorse. 
1 982. Aug. 19-28, Montebello. 
1 983. Aug. 1 8-27, Quebec. 
1 984. Aug. 1 8-24, Calgary. 
1 985. Aug. 9- 1 6, Halifax. 
1 986. Aug. 8- 1 5, Winnipeg. 
1 987. Aug. 8-1 4, Victoria. 
1 988. Aug. 6-1 2, Toronto. 
1 989. Aug. 1 3- 1 8, Yellowknife. 
1 990. Aug. 1 2- 1 7, Saint John. 
1 99 1 .  Aug. 1 1 - 16, Regina. 
1 992. Aug. 9- 1 4, Corner Brook. 
1 993. Aug. 15- 19, Edmonton. 
1 994. Aug. 7-1 1 ,  Charlottetown. 
1 995. Aug. 6- 10, Quebec. 
1 996. Aug. 1 1 - 15, Ottawa. 
1 997. Aug. 1 7-2 1 ,  Whitehorse. 
1 998. Aug. 1 6-20, Halifax. 
1 999. Aug. 1 5- 1 9, Winnipeg 
2000. Aug. 1 3- 1 7, Victoria 

[6] Because of wartime travel and hotel restrictions, the annual meeting of the Canadian 
Bar Association scheduled to be held in Ottawa in 1 940 was cancelled, and for the same 
reasons no meeting of the Conference was held in that year. In 1 941 both the Canadian Bar 
Association and the Conference held meetings, but in 1 942 the Canadian Bar Association 
cancelled its meeting which was scheduled to be held in Windsor. The Conference, however, 
proceeded with its meeting. This meeting was significant in that the National Conference of 
Commissioners on Uniform State Laws in the United States was holding its annual meeting 
at the same time in Detroit, which permitted several joint sessions to be held with the members 
of both conferences. 
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[7] While the Conference is an independent organization that is directly responsible to no 
government or other authority, it does recognize and in fact fosters its kinship with the 
Canadian Bar Association. For example, one of the ways of getting a subject on the 
Conference's agenda is a request from the Association. Second, the Assocation usually 
sends observers to one or both of the Uniform and Criminal Law Sections. Third, provincial 
branches of the Association often arrange to have their members as part of provincial or 
territorial delegations to the Conference. In addition, the Association is a primary target for 
consultation when Conference projects seek views of interested parties in developing uniform 
legislation. 

[8] Since 1 935 the Government of Canada has sent representatives annually to the meetings 
of the Conference. Although the Province of Quebec was represented at the organizational 
meeting in 1 9 1 8, representation from that province was spasmodic until 1942. Since then, 
however, representatives of the Bar of Quebec have attended each year; from 1 946 to 1 990 
and from 1 993, one or more delegates appointed by the Government of Quebec have also 
been present. 

[9] In 1 950 the newly-formed Province ofNewfoundland joined the Conference and named 
delegates to take part in its work. 

[ 1 0] Since 1 963 the meetings have been further enlarged by representatives of the 
Northwest Territories and the Yukon Territory. 

[1 1 ]  In most provinces statutes provide for grants towards the general expenses of the 
Conference and the expenses of the delegates. In jurisdictions where no legislative action 
has been taken, representatives are appointed and expenses provided for by order of the 
executive. The members of the Conference do not receive remuneration for their services. 
Generally speaking, the appointees to the Conference come from the bench, governmental 
law departments, faculties oflaw, the practising profession and, in recent years, law reform 
commissions and similar bodies. 

[ 12] The appointment of delegates by a government does not of course have any binding 
effect upon the government, which may or may not choose to act on any of the 
recommendations of the Conference. 

[ 13 ]  The primary object of the Conference is to promote uniformity oflegislation throughout 
Canada or the provinces and territories on subjects on which uniformity may be found to be 
possible and advantageous. At the annual meetings of the Conference consideration is given 
to those branches of the law in which it is desirable and practicable to secure uniformity. 
Between meetings, the work of the Conference is carried on by correspondence among the 
members of the Executive, the Jurisdictional Representatives and the Executive Director, 
and among the members of the ad hoc committees. Matters for the consideration of the 
Conference may be brought forward by the delegates from any jurisdiction or by the Canadian 
Bar Association. On the civil side, these matters are reviewed by the Steering Committee. 
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[ 1 4] While the chief work of the Conference has been to try to achieve uniformity in 
subjects covered by existing legislation, the Conference has nevertheless gone beyond this 
aim on occasion and has prepared uniform laws on subjects not yet covered by legislation 
in Canada. Examples of this practice are the Uniform Survivors hip Act, section 39 of the 
Uniform Evidence Act dealing with photographic records and section 5 of the same Act, the 
effect of which is to abrogate the rule in Russell v. Russell, the Uniform Regulations Act, the 
Uniform Frustrated Contracts Act, the Uniform Proceedings Against the Crown Act, the 
Uniform International Commercial Arbitration Act and the Uniform Human Tissue Donation 
Act. In these instances the Conference felt it better to establish and recommend a uniform 
statute before any legislature dealt with the subject rather than wait until the subject had 
been legislated upon and then attempt the more difficult task of recommending changes to 
effect uniformity. 

[ 1 5] Another innovation in the work of the Conference was the establishment of a section 
on criminal law and procedure, following a recommendation of the Criminal Law Section 
of the Canadian Bar Association in 1 943. It was pointed out that no body existed in Canada 
with the proper personnel to study and prepare in legislative form recommendations for 
amendments to the Criminal Code and relevant statutes for submission to the Minister of 
Justice of Canada. At the 1 944 meeting of the Conference a criminal law section was 
constituted, to which all provinces and Canada appointed representatives. The existing body 
was renamed the Uniform Law Section, a name designed to avoid the ambiguity of "civil 
law", which might refer to non-criminal law or matters governed by the Civil Code in 
Quebec. 

[ 1 6] In 1 950, the Canadian Bar Association held a joint annual meeting with the American 
Bar Association in Washington, D.C. The Conference also met in Washington, giving the 
members a second opportunity of observing the proceedings ofthe National Conference of 
Commissioners on Uniform State Laws, which was meeting in Washington at the time. It 
also gave the Americans an opportunity to attend sessions of the Canadian Conference. 

[ 1 7] The interest of the Canadians in the work of the Americans and vice versa has since 
been manifested on several occasions, notably in 1 965 when the president of the Canadian 
Conference attended the annual meeting of the United States Conference, in 1 975 when the 
Americans held their annual meeting in Quebec, and in subsequent years when the presidents 
of the two Conferences or other representatives have exchanged visits to their respective 
annual meetings. 

[ 18 ]  The most concrete example of sustained collaboration between the American and 
Canadian conferences is the Transboundary Pollution Reciprocal Access Act . This Act as 
drafted by a joint American-Canadian Committee and recommended by both Conferences 
in 1 982. It is now in force in several provinces and states. That was the first time that the 
two groups joined in this sort of bilateral lawmaking. 
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[ 1 9] An event of singular importance in the life of this Conference occurred in 1 968. In 
that year Canada became a member of The Hague Conference on Private International Law, 
whose purpose is to work for the unification of private international law, notably in the 
fields of commercial law and family law. It is particularly known for its work in determining 
the law applicable to international cases, what lawyers call the conflicts of laws. In short, 
The Hague Conference has the same general objectives at the international level as this 
Conference has within Canada. 

[20] The Government of Canada honoured this Conference by asking it to propose one of 
its members for the Canadian delegation to the 1 968 meeting at The Hague. This pattern 
was followed for the 1 972 and several subsequent meetings of The Hague Conference. 
Since 1 968 the Conference has adopted several uniform statutes to facilitate the 
implementation of Hague conventions in Canada, as well as other important conventions. 

[21 ]  The Drafting Section of the Conference was organized in 1 968 (as the Legislative 
drafting Workshop). The section concerns itselfwith matters of general interest in the field 
of parliamentary draftsmanship. For example, it has prepared Uniform Drafting Conventions 
to harmonize drafting across the country. The section also deals with drafting matters that 
are referred to it by the Uniform Law Section or by the Criminal Law Section. 

[22] One of the handicaps under which the Conference has laboured since its inception 
has been the lack of funds for legal research, the delegates often being too busy with their 
regular work to undertake research in depth. This want has been met by most welcome 
grants in 1 974 and succeeding years from the Government of Canada. 

[23] At the 1 978 annual meeting the Canadian Intergovernmental Conference Secretariat 
brought in from Ottawa its first team of interpreters, translators and other specialists and 
provided its complete line of services, including instantaneous French to English and English 
to French interpretation, at every sectional and plenary session throughout the sittings of 
the Conference. That service was discontinued in 1 995 and the Conference assumed 
responsibility for coverage of the proceedings in two languages. 

[24] For several years the Conference has made progress towards adopting all its uniform 
acts in both official languages. In principle this has been done for all uniform statutes since 
1 990. The Uniform Drafting Conventions are bilingual. 

[25] In 1 989 a report entitled "Renewing Consensus for Harmonization of Laws in Canada" 
was prepared by the Executive. After modifications had been made to reflect written and 
oral submissions from across the country, the report was adopted at the annual meeting in 
Saint John in 1 990. The operation of the sections and the composition of the Executive 
were clarified and made more sensitive to the demands of the constituent jurisdictions. 
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[26] After the 1992 meeting Melbourne Hoyt, Q.C., retired after many years of valuable 

service as Executive Secretary. He was replaced by Claudette Racette, who assumed the 

new title of Executive Director. The administration of the Conference, still conducted on a 

part-time basis, was moved to Ottawa when the change was made. 

[27] In 1995 the Conference adopted a new name in French, la Conference pour 
l 'harmonisation des lois au Canada, to reflect more accurately the nature of the process of 

harmonization in a country with two legal systems. In 1996 the sections became the Civil 

Section, the Criminal Section and the Drafting Section. 

[28] In late 1995 the Conference established its site on the World Wide Web, thanks to the 

Alberta Law Reform Institute. It publishes many of its documents on that site, for 

consultation, for permanent record, and as overflow from the printed proceedings. 

[29] In 1999 the Conference expanded to include a representative ofNunavut, following 

the creation of that territory on 1 April of that year. 

The site is at: http://www.ulcc.ca 
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HISTORIQUE 

[1 ] Il y a deja plus de quatre-vingt ans, I' Association du barreau canadien a recommande 
que chaque gouvemement provincial prevoie la nomination de commissaires qui seraient 
presents aux conferences organisees dans le but de promouvoir une legislation uniforme 
dans les provinces. 

[2] La recommandation de !'Association du barreau canadien etait fondee, d'une part, sur 
la conception nette que I' Association elle-meme n' est pas organisee de fa9on a preparer des 
propositions de format legislatif qui soient attrayantes pour les gouvemements provinciaux 
et, d'autre part, sur leurs observations de la National Conference of Commissioners on 
Uniform State Laws, qui s'etait reunie annuellement aux Etats-Unis depuis 1 892 (et qui se 
reunit encore) pour preparer des lois modeles et uniformes. L'adoption subsequente de ces 
lois par I 'assemblee legislative de plusieurs Etats a produit un niveau important d 'uniformite 
legislative a travers les Etats, surtout dans le domaine du droit commercial. 

[3] L'idee de !'Association du barreau canadien a bientot ete mise en oeuvre par la plupart 
des gouvemements provinciaux et plus tard par les autres. La premiere reunion des 
commissaires nommes en vertu de lois provinciales, ou par action executive dans les 
provinces oil aucune disposition n'a ete adoptee par voie legislative, a eu lieu a Montreal 
le 2 septembre 1 9 1 8 .  C'est alors qu'a ete organisee la Conference of Commissioners on 
Uniformity of Laws throughout Canada. Au cours des annees suivantes, le nom de la 
Conference a change pour devenir la Conference of Commissioners on Uniformity of 
Legislation in Canada et, en 1 974, le nom actuel etait adopte. 

[4] Bien que du travail ait ete fait en vue de preparerune constitution pour la Conference en 
1918-1 9 et en 1 944 et la meme demarche etait discutee en 1 960-6 1 ,  1974 et 1 990, la decision 
a chaque occasion etait de continuer sans la rigidite et les restrictions qui auraient re suite de 
!'adoption d'une constitution formelle ecrite. 

[5] Depuis la reunion de mise sur pied en 1 9 1 8, la Conference s'est reunie, sauf quelques 
exceptions, durant les semaines qui ont precede la reunion annuelle de I' Association du 
barreau canadien. 

Voici une liste des dates et lieux des reunions de la Conference: 

1 9 1 8. 2-4 sept., Montreal. 
1919. 26-29 aout, Winnipeg. 
1920. 30 et 3 1  aout, 1 -3 sept., Ottawa. 
192 1 .  2, 3, 5-8 sept., Ottawa. 
1922. 1 1 , 12 et 14- 1 6  aout, Vancouver. 

1 928. 23-25, 27 et 28 aout, Regina. 
1 929. 30, 3 1  a out, 2-4 sept., Quebec. 
1 930. 1 1 -14 aout, Toronto. 
193 1 .  27-29 et 3 1  aofrt, 1 sept., Murray Bay. 
1 932. 25-27 et 29 aout, Calgary. 

1923. 30 et 3 1  aout, 1 et 3-5 sept., Montreal. 1 933. 24-26, 28 et 29 aout, Ottawa. 
1924. 2-5 juillet, Quebec. 1 934. 30 et 3 1  aout, 1 -4 sept., Montreal. 
1925. 2 1 ,  22, 24 et 25 aout, Winnipeg. 
1926. 27, 28, 30 et 3 1  aout, Saint-Jean. 
1927. 1 9, 20, 22 et 23 aout, Toronto. 
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1 935. 22-24, 26 et 27 aofrt, Winnipeg. 
1 936. 13-15 ,  1 7  et 1 8  aout, Halifax. 
1 937. 12- 14, 16 et 1 7  aofrt, Toronto. 
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1 938. 1 1 - 13 ,  1 5  et 1 6  aout, Vancouver. 
1 939. 10-12, 1 4  et 1 5  aout, Quebec. 
1 94 1 .  5, 6, 8- 1 0  sept. Toronto. 
1 942. 1 8-22 aout, Windsor. 
1 943 . 1 9-2 1 , 23 et 24 aout, Winnipeg. 
1944. 24-26, 28 et 29 aout., Chutes du Niagara. 
1 945. 23-25, 27 et 28 aout, Montreal. 
1 946. 22-24, 26 et 27 aout, Winnipeg. 
1 947. 28-30 aout et 1 et 2 sept. Ottawa. 
1 948. 24-28 aout, Montreal. 
1 949. 23-27 aout, Ca1gary. 
1 950. 1 2- 1 6  sept. Washington, D.C. 
1 95 1 .  4-8 sept. Toronto. 
1 952. 26-30 aout, Victoria. 
1 953. 1-5 sept., Quebec. 
1 954. 24-28 aout, Winnipeg. 
1 955. 23-27 aout, Ottawa. 
1 956. 28 aout- 1 sept., Montreal. 
1 957. 27-3 1 aout, Calgary. 
1 958. 2-6 sept., Chutes du Niagara. 
1 959. 25-29 aout, Victoria. 
1 960. 30 aout-3 sept., Quebec. 
1 96 1 .  2 1-25 aout, Regina. 
1 962. 20-24 aout, Saint-Jean N.-B. 
1 963. 26-29 aout, Edmonton. 
1 964. 24-28 aout, Montreal. 
1 965. 23-27 aout, Chutes du Niagara. 
1 966. 22-26 aout, Minaki. 
1 967. 28 aout-1 Sept., Saint-Jean T.-N. 
1 968. 26-30 aout, Vancouver. 
1 969. 25-29 aout, Ottawa. 

1 970. 24-28 aout, Charlottetown. 
1 97 1 . 23-27 aout, Jasper. 
1 972. 2 1 -25 aout, Lac Beauport. 
1 973. 20-24 aout, Victoria. 
1 974. 1 9-23 aout, Minaki. 
1 975. 1 8-22 aout, Halifax. 
1 976. 1 9-27 aout, Yellowknife. 
1 977. 1 8-27 aout, St. Andrews. 
1 978. 1 7-26 aout, Saint-Jean T.-N. 
1 979. 1 6-25 aout, Saskatoon. 
1 980. 1 4-23 aout, Charlottetown. 
198 1 .  20-29 aout, Whitehorse. 
1 982. 1 9-28 aout, Montebello. 
1 983. 1 8-27 aout, Quebec. 
1 984. 1 8-24 aout, Calgary. 
1 985. 9- 1 6  aout, Halifax. 
1 986. 8- 1 5  aoUt, Winnipeg. 
1 987. 8- 1 4  aout, Victoria. 
1988. 6- 1 2  aout, Toronto. 
1 989. 12-18  aout, Yellowknife. 
1 990. 1 1 - 1 7  aout, Saint-Jean N.-B. 
1 99 1 .  9- 1 4  aout, Regina. 
1 992. 9- 1 4  aout, Corner Brook. 
1 993 . 15 - 19  aout, Edmonton. 
1 994. 7 - 1 1  aout, Charlottetown. 
1 995. 6 - 1 0  aout, Quebec. 
1 996. 1 1 - 1 5  aout, Ottawa. 
1 997. 1 7-21 aout, Whitehorse. 
1 998. 1 6-20 aout, Halifax. 
1 999, 15 - 19  aout, Winnipeg 
2000, 13- 17  aout, Victoria 

[6] A cause des restrictions hote1ieres et de voyage dues a la guerre, la reunion annuelle 
de 1' Association du barreau canadien prevue pour Ottawa en 1 940 etait annulee et, pour les 
memes raisons, aucune reunion de la Conference n'a eu lieu cette annee. En 1 9 4 1 ,  
1 '  Association du barreau canadien et l a  Conference ont tenu des reunions mais, e n  1 942, 
1' Association du barreau canadien a annule sa reunion prevue pour Windsor. La Conference 
cependant a tenu sa reunion. Celle-ci etait importante puisque la National Conference of 
Commissioners on Uniform State Laws tenait sa reunion annuelle en meme temps a Detroit, 
ce qui a permis la tenue de plusieurs seances communes des membres des deux Conferences. 
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[7] Bien que la Conference so it une organisation independante qui ne releve directement 
d'aucun gouvemement ou autorite, elle reconnalt et en fait favorise une relation avec 
1 'Association du barreau canadien. Par exemple, une fac;on de faire inclure un sujet a 

1' ordre du jour de la Conference est a la requete de 1 'Association. Deuxiemement, 
1' Association envoie habituellement des observateurs a l'une ou aux deux sections de droit 
penal et de droit uniforme. Troisiemement, des sections provinciales de 1 'Association 
s'emploient pour que leurs membres fassent partie des delegations provinciales a la 
Conference. De plus, 1 'Association est une cible important des consultations quand les 
responsables des pro jets d'uniformisation des lois cherchent des opinions des gens interesses. 

[8] Depuis 1 935, le gouvemement du Canada envoie des representants aux reunions de la 
Conference. Bien que la province du Quebec fut representee a la reunion d'organisation en 
1 9 1 8, la presence de cette province etait irreguliere jusqu' en 1 942. Depuis lors, des 
representants du Barreau du Quebec sont presents chaque annee. De 1 946 a 1 990, et depuis 
1993, un ou plusieurs delegues sont nommes par le gouvemement du Quebec. 

[9] En 1 950, la nouvelle province de Terre-Neuve s 'est jointe a la Conference et a nomme 
des delegues qui ont pris part a son travail. 

[ 1 0] Depuis la reunion de 1 963, la representation s'est elargie davantage par des 
representants des Territoires du Nord-Ouest et du Yukon. 

[ 1 1 ] Dans la plupart des provinces, des lois autorisent des octrois envers les depenses 
generales de la Conference et les frais des delegues. Dans les ressorts ou aucune mesure 
legislative n'a ete entreprise, les representants sont nommes, et les depenses remboursees, 
par ordre de 1 'executif. Les membres de la Conference ne sont pas remuneres pour leurs 
services. En general, les personnes nommees pour la Conference sont des representants de 
la magistrature, des ministeres de la justice, des facultes de droit, des praticiens de la 
profession et, depuis quelques annees, des commissions de reforme du droit et autres 
organismes semblables. 

[ 12] La nomination de delegues par un gouvemement ne lie pas, bien sfu, les gouvemements 
qui pourront, selon leur bon vouloir, agir ou non selon les recommandations de la Conference. 

[ 13] L'objectif principal de la Conference est de promouvoir une harmonie legislative a 

travers le Canada et les provinces sur les sujets ou l'harmonie apparait possible et 
avantageuse. Aux reunions annuelles de la Conference, 1 'attention est accordee aux domaines 
du droit ou il semble souhaitable et pratique d'assurer une harmonie. Entre les reunions, le 
travail de la Conference se fait par correspondance entre les membres de l 'executif, les 
representants des administrations et la directrice executive et entre les membres des comites 
ad hoc. Les questions pour examen par la Conference peuvent etre soumises par les delegues 
de n'importe quel gouvemement-membre ou par 1' Association du barreau canadien. 
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[ 14] Bien que le travail principal de la Conference consiste a essayer d'atteindre une 
uniformite sur la matiere couverte par la legislation deja en vigueur, la Conference est 
neanmoins allee plus loin a diverses occasions pour adopter des lois uniformes sur des 
sujets qui n'etaient pas encore couverts par la legislation au Canada. Ces lois aussi sont 
recommandees pour la promulgation. Des exemples de cette pratique sont la Loi uniforme 
sur les presomptions de survie, !'article 39 de la Loi uniforme sur la preuve, qui traite des 
archives photographiques et !'article 5 de la meme Loi qui, en effet, abroge !'ordonnance 
du jugedans Russell c. Russell, la Loi uniforme sur les reglements, la Loi uniforme sur les 
contrats inexecutables,la Loi uniforme sur les procedures contre la Couronne, la Loi uniforme 
sur l 'arbitrage international commercial et la Loi uniforme sur les dons de tissus humains. 
Dans ces cas, la Conference preferait etablir et recommander des lois uniformes avant 
qu'aucune legislature ne s'occupe du sujet et n'adopte des lois, au lieu d'attendre que des 
lois soient adoptees pour entreprendre la tache plus difficile de recommander des 
modifications afin d'etablir une uniformite. 

[ 1 5] Une autre innovation dans le travail de la Conference a ete la mise sur pied d'une 
section sur le droit et la procedure penaux, suite a une recommandation de la Section du 
droit criminel de !'Association du barreau canadien en 1 943. Il a ete signale qu'aucun 
organisme canadien ne reunissait le personnel approprie pour etudier et preparer sous format 
legislatif des recommandations en vue de modifier le Code criminel et d' autres lois pertinentes 
pour les soumettre au ministre de la justice du Canada. A la reunion de la Conference 
en 1 944, une Section du droit penal a ete constituee, a laquelle toutes les provinces et le 
federal ont nomme des representants. L'organisme existant a ete rebaptise Section 
d'uniformisation des lois. 

[ 16] En 1 950, ! 'Association du barreau canadien a tenu une reunion annuelle commune 
avec ! 'American Bar Assocation a Washington, D.C. La Conference s'est reunie aussi a 
Washington, ce qui a donne aux membres une deuxieme occasion d' observer les deliberations 
de la National Conference of Commissioners on Uniform State Laws qui tenait sa reunion 
a Washington en meme temps. Ceci a donne aussi aux Americains ! 'occasion de participer 
aux seances de la Conference canadienne. 

[ 1 7] L' interet des Canadiens au travail des Americains et vice versa s' est manifeste de puis 
a plusieurs occasions, entre autres en 1 965 lorsque le president de la Conference canadienne 
assista a la reunion annuelle de la Conference americaine, en 1 97 5 lorsque les Americains 
ont tenu leur reunion annuelle au Quebec et durant les annees suivantes lorsque les presidents 
ou d'autres representants des deux Conferences echangent des visites reciproques aux 
reunions annuelles. 

26 



HISTORIQUE 

[ 1 8] L' exemple le plus concret de la collaboration continue entre les Conferences 
americaine et canadienne est la Loi sur les droits de recours reciproques contre la pollution 
transfrontaliere. Cette loi a ete redigee par un Comite conjoint americain-canadien et 
recommandee par les deux Conferences en 1982. Elle est maintenant en vigueur dans 
plusieurs provinces et Etats. C'est la premiere fois que les deux conferences collaborent de 
cette maniere. 

[ 1 9] Un evenement d'importance singuliere dans la vie de la Conference a eu lieu 
en 1 968. Au cours de cette annee le Canada est devenu membre de la Conference de La 
Ha ye sur le droit international prive, dont le but est de promouvoir I 'unification du droit 
dans ce domaine, notamment dans les secteurs du droit commercial et du droit familial. 
Cette Conference s'est notamment distinguee pour ses travaux visant a determiner la loi 
applicable aux transactions intemationales, le domaine des conflits des lois. Bref, la 
Conference de La Haye a les memes objectifs generaux au niveau international que ceux de 
cette Conference a l ' interieur du Canada. 

[20] Le gouvemement du Canada a honore cette Conference en I ' invitant a nommer un de 
ses membres a la delegation canadienne a la reunion de La Haye en 1 968. Il en a ete de 
meme a la reunion suivante en 1 972 et pour quelques-unes qui ont suivi. Depuis 1 968 la 
Conference a adopte plusieurs lois uniformes afin de faciliter la mise en vigueur au Canada 
des conventions de la Haye, ainsi que d'autres conventions importantes. 

[2 1 ]  La Section de redaction legislative a ete mise sur pied en 1 968 sous le nom de 
Legislative Drafting Workshop. La section a adopte des normes pour la redaction legislative 
afin d'encourager l'uniformite de style redactionnel a travers le pays. La section s'occupe 
aussi de la redaction sur des matieres qui lui sont communiquees par les deux autres sections. 

[22] L'une des difficultes que la Conference a dil confronter depuis sa conception a ete le 
manque de fonds consacres a la recherche juridique, les de!egues etant souvent trop occupes 
par leur travail quotidien pour pouvoir entreprendre des recherches approfondies. Cependant, 
ce besoin a ete heureusement comble par des octrois en 1 974 et les annees suivantes de la 
part du gouvemement du Canada. 

[23] A la reunion annuelle de 1 978, le Secretariat des conferences inter-gouvemementales 
du Canada a amene d'Ottawa sa premiere equipe d' interpretes, traducteurs et autres 
specialistes et a foumi des services d'interpretation simultanee du fran<;:ais a l 'anglais et de 
l 'anglais au fran<;:ais a chaque seance pleniere ou sectorielle durant la reunion de la 
Conference. Ce service ayant ete retire en 1 995, la Conference assume la responsabilite de 
la procedure bilingue. 
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[24] Depuis quelques annees, la Conference a fait des progres vers !'adoption de toutes 
ses lois uniformes dans les deux langues officielles. C'est, en principe, le cas de toutes les 
lois adoptees depuis 1 990. Les normes uniformes de redaction legislative sont bilingues. 

[25] En 1 989, un rapport intitule "Renouvellement du consensus sur !'harmonisation des 
lois au Canada" a ete prepare par la direction de la Conference. Apres des soumissions 
orales et ecrites du pays entier, le rapport a ete adopte a la reunion annuelle de Saint-Jean 
N.-B. en 1 990. Le fonctionnement des sections et la composition de la direction ont ete 
rendus plus clairs et plus sensibles aux exigences des gouvemements membres. 

[26] A la suite de la reunion de 1 992, M. Melbourne Hoyt, c.r., a pris sa retraite apres de 
nombreuses annees de service en tant que secretaire executif. Mme Claudette Racette a 
succede a M .  Hoyt. Elle assume les responsabilites du nouveau poste de directrice executive. 
Parallelement a ce changement, les activites administratives de la Conference, toujours 
menees a temps partiel, etaient confiees au bureau d'Ottawa. 

[27] En 1 995 la Conference a adopte son nouveau nom en fran<;:ais pour mieux refleter la 
nature de ses travaux dans un pays bijuridique. Les sections ont ete rebaptisees en 1 996 la 
section civile, la section penale et la section de redaction. 

[28] Vers la fin de 1 995 la Conference a etabli son prop re site Web, grace a I' Alberta Law 
Reform Institute. Elle sert du site pour diffuser des documents de consultation, pour servir 
d'archives permanentes, et pour publier des documents qui depassent le cadre du Compte 
rendu sur papier. 

[29] En 1 999 la Conference s'est e!argie pour faire place au repreresentant de Nunavut, 
suite a la creation de ce territoire le 1 er avril de cette annee. 

Le site se trouve a l'adresse suivante : http://www.chlc.ca 
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OPENING PLENARY SESSION 

MINUTES 

Opening of Meeting 

The meeting opened at I :30 p.m., on Sunday, August 13 ,  2000, at the Laurel Point Inn 
in Victoria, British Columbia, with Jeffrey Schnoor, Q.C. as Chair and Claudette Racette as 
Secretary. The Chair welcomed the Commissioners and guests to the 82"d Annual 
Conference. 

Introduction of the Executive Committee 

The Chair introduced members of the Executive Committee: Jeffrey Schnoor from 
Manitoba, Paul Monty, Immediate Past President, from Quebec, Earl Fruchtman, Vice 
President, from Ontario, Arthur Close, Chair of the Civil Section, from British Columbia, 
Lee Kirkpatrick, Chair of the Criminal Section, from Yukon, and the Executive Director, 
Claudette Racette. He then introduced Catherine Kane, Secretary to the Criminal Section 
stating that Catherine plays a vital role in the work of the Criminal Section, and then Helene 
Yaremko-Jarvis, National Coordinator for the Commercial Law Strategy. 

Introduction of Commissioners 

The senior commissioner from each jurisdiction introduced members of his/her 
respective delegation. 

Introduction of Delegates from the NCCUSL 

The Chair welcomed the American guests from the National Conference of 
Commissioners on Uniform State Law�, John McClaugherty, President of the NCCUSL, 
and Jeremiah Marsh, Chair of the Cooperation Committee between the ULCC and the 
NCCUSL. 

Word of Welcome from the Host Jurisdiction 

The Deputy Attorney General for British Columbia, Ms Gillian Wallace, stated that it 
was her pleasure, on behalf of the government of British Columbia, and in particular the 
Ministry of the Attorney General, to welcome the Commissioners, presenters and guests of 
the ULCC to Victoria for its annual conference. She extended a warm welcome to the 
representatives from the NCCUSL. 

She went on to say: "It is an honour for British Columbia to host the Uniform Law 
Conference, and especially gratifying to be able to reciprocate the hospitality which has 
been so warmly extended to our delegates in past years by our sister provinces, the territories 
and by the government of Canada. 
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I am certain that all Canadian jurisdictions would join me in recognizing the invaluable 
contributions the ULCC has made to Canadian law since 1 9 1 9  and in expressing our 
admiration for, and appreciation of the Conference's distinguished record of leadership and 
accomplishment both in criminal law reform and civil law harmonization and reform. This 
year's agenda illustrates more than ever that the Conference is a vital and necessary forum 
for addressing present and future challenges in the development of Canadian law. 

"I would like to thank the Conference's Executive, the Executive Director, the 
Organizing Committee and all those who worked so hard to make this year's conference a 
success. 

"I hope that you will have time to enjoy the area that we are so proud. Please get out 
and enjoy and take full advantage of being here during this very nice time of the year. My 
very best wishes for a challenging and enjoyable and fruitful conference. Thank you." 

Ruth Rogers, a member of the Organizing Committee presented a brief overview of 
the social program for the week. 

The President's Report 

The President presented the following report. 

"As I recently said in correspondence to Deputy Ministers of Justice and Deputy 
Attorneys General, these are exciting times for the Uniform Law Conference of Canada. 
Our Conference continues to grow in statute, strength and scope. The need for harmonizing 
laws has never been greater and governments and others are increasingly recognizing the 
central role that the Conference plays in that crucial work. 

"Attendance at our Annual Meeting continues to grow in both numbers and diversity. 
We had more delegates at last year's meeting in Winnipeg than we had had in many years 
and I believe that attendance this year in Victoria is even better. Although there is still room 
for improvement, we are attracting increasing numbers of private practitioners, judges and 
academics. Our meeting last year attracted significant interest from the legal media. As I 
noted in my Report in the most recent COMMUNIQUE, the popularity of our website 
continues to grow, indicating considerable interest in our work, not only here in Canada, 
but around the world. Individuals and organizations have been approaching us to gauge our 
interest in undertaking new projects. Most importantly, the Conference continues to be an 
important sauce of amendments to the Criminal Code and of legislation in the provinces 
and territories. I look forward to discussing this with the Jurisdictional Representatives on 
Tuesday. 
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"Le fait marquant de l'annee derniere a certainement ete le lancement de la Strategie 
du droit commercial. Comme vous le savez, I' objectif de cette strategie est de moderniser et 
d'harmoniser ledroit commercial au Canada. I! s'agit d'un effort a long terme en vue d'etablir 
une infrastructure modernisee en matiere de droit commercial qui repond aux besoins dans 
les domaines suivants : laprevisibilite, l 'efficacite, la reactivite, ! 'amelioration de la 
concurrentialite, et la reduction des couts et de la complexite. 

"A considerable amount of my time and the time of others in the Conference was 
spent over the last year on making the Commercial Law Strategy a reality. At the October 
1999 meeting offederal-provincial-territorial Deputy Ministers responsible for Justice, Doug 
Moen made a submission on the Conference's plans for the Strategy which resulted in a 
grant to the Conference of $300,000 over two years from Justice Canada and Industry 
Canada and a further $44,000 over two years from the provinces. I do not have to tell you 
that this is a very substantial sum of money for an organization that has annual 
revenues of around $70,000 for its operations. This is clearly a strong vote of confidence in 
the Conference and in the Commercial Law Strategy. 

"As a result of these grants, we have been able to engage a National Co-ordinator to 
lead the Strategy. Following a national search involving many members of the Conference 
and, of course, the Executive Director, Claudette Racette, we were able to engage Helene 
Yaremko-Jarvis. As most of you will already know, Helene was Assistant Vice President 
and Counsel of Confederation Life Insurance Company from 1981  - 1990 and was Director 
of Legal Services for Hudson's Bay Company from 1990 - 1999. Helene is fluent in both 
English and French and is familiar with the bijural reality of Canada's legal system. In 
addition, Ken Morlock, long-time Commissioner from Ontario and private practitioner 
specializing in commercial law, has agreed to succeed Doug Moen as chair of the Steering 
Committee of the Commercial Law Strategy. 

"Au debut de juin, un petit groupe de commissaires a rencontre Helene afin de 
determiner les priorites concernant la Strategie et d' etablir un plan de travail. Helene donnera 
plus de details a la section civile plus tard cette semaine. 

"La Strategie du droit commercial peut reellement avoir un effet important sur les 
lois commerciales du Canada et ameliorer du meme coup le droit au pays. Elle peut egalement 
rehausser ! ' image de la Conference pour !'harmonisation des lois au Canada. Nous avons 
accompli de grands progres au cours de l 'annee derniere vers la realisation de ce reve. 
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"I would like to take the opportunity to publicly thank those who participated in the 
work of the Commercial Law Strategy over the last year. My thanks in particular, on behalf 
of the Conference, to Doug Moen, Arthur Close, Peter Lown, John Gregory, Ken Morlock, 
Frederique Sabourin, Elizabeth Sanderson, Philippe Lortie, Kathryn Sabo and Bradley 
Crawford and my apologies to anyone whose name I've inadvertently omitted. I'd also like 
to single out Doug Moen for special thanks and praise. 

Although Doug would be the first to say that the development of the Commercial Law 
Strategy has been a group effort, the fact remains that he, more than anyone else, is responsible 
for taking the Strategy the very considerable distance it has already gone. I'd ask you to join 
me in expressing the Conference's appreciation to Doug for his very important efforts. 

"Notre organisation est tres forte. Comme vous le verrez pendant cette seance pleniere, 
notre situation financiere est tres bonne. Toutes les provinces et territoires et le federal 
paient leurs droits. Notre directrice administrative, Mme Claudette Racette, dont la loyaute 
et le devouement envers la Conference sont sans egal, continue de faire un excellent traveil. 
Et comme je l'ai deja mentionne, la participation est importante, et l'inten�t que suscite la 
Conference, continue de croltre. "Our challenge is to build on our successes. We must 
continue to provide our governments with well-considered, useful proposals for 
harmonization and reform oflaw where they are needed and important. Our work ultimately 
betters the Jives of all Canadians and it is with pride and purpose that we embark on our 
Annual Meeting today." 

ULCC Communications Policy 

The Chair stated that he had asked Susan Amrud to chair a task force on dealing with 
inquiries from the press and on a general communications policy for the ULCC. He asked 
Susan Amrud to report on the work of the Task Force. 

Susan Amrud referred the Commissioners to the Communications Policy document 
that was circulated to them in advance of the meeting. She stated that the Communications 
Committee consisted of four individuals: Catherine Kane, Arthur Close, Earl Fruchtman 
and herself as Chair. 

The Committee started with the last written document that talked about a Communications 
Policy. This was a document prepared by John Gregory when he was the President in 1 996. 

The document was distributed at the Opening Plenary, discussed in the Sections during the 
week, and it was confirmed at the Closing Plenary. This document was discussed at the 
November 1 999 meeting of the Executive Committee and the Jurisdictional Representatives. 
Modifications were made and incorporated comments received. A draft was distributed to 
the Communications Committee, the Executive Committee and the Past Presidents for 
comments. Further discussions took place and a new version was prepared, which is what 
you have before you today. 
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(The English version of the Communications Policy appears on page 40 and the French 
version on page 4 1 .) 

The Chair thanked Susan Amrud and the Communications Committee for their work 
and then opened the floor to any comments about the policy. 

A question was raised with respect to the reference of some documents being 
maintained as confidential in certain circumstances and how this would impact on the various 
freedoms of information types of legislation across the country. 

The Chair of the Communications Committee indicated that the Committee did 
consider this issue and the decision was made that this was something that the various 
commissioners were going to face as part of their work, and if a commissioner has a document 
prior to the conference and received a request, they would have to deal with it under their 
own Freedom of Information legislation. 

The ULCC Chair stated that in the end, the Conference can make a policy but to the 
extent that the Freedom of Information Laws in various jurisdictions may have a different 
effect, but of course, the ULCC can't do anything about that. The Conference can have 
rules that it can attempt to follow, subject to any overriding legislation. 

MOVED by Susan Amrud, seconded by John Gregory THAT the Communications 
Policy as presented be adopted. Motion carried. 

Financial Resolutions 

Stabilization Fund 

The Chair reported that the Conference's finances were in good shape. He wanted to 
raise the issue of a stabilization fund and wanted to get the commissioners' reaction to such 
a fund. He stated that the ULCC has gone part way towards this, but that there is a case to be 
made for formally setting up a stabilization fund for a couple of purposes. The first would 
be to act as a reserve against the highly variable cost of simultaneous interpretation at 
annual meetings. He pointed out that the cost of providing simultaneous interpretation 
services at the annual conferences is extremely high in some jurisdictions and much lower 
in others. The second, to act as a reserve in the event that there is an unexpected, large 
reduction in the revenues of the Conference. 

He then referred to the Audited Financial Statements and more specifically to the 
funds that have been set aside for future expenditures. The first for the publication and 
distribution of the 1 998 and 1 999 Proceedings, and the 1 998 and 1 999 Updates to the 
Consolidation of Uniform Acts. The second, to cover some of the expenses that will be 
incurred to cover simultaneous interpretation services in the Northwest Territories for the 
annual conference in 2002. 
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There seemed to be general agreement that it would be very useful to have a 
stabilization fund. Some suggested that an amount equivalent to one year's operation would 
seem appropriate for such a fund. However, it was agreed that the Conference should seek 
advice, through the appropriate authorities, on what is considered an acceptable level for a 
stabilization fund for a non-profit organization such as the Conference. 

Approval of the Audited Statements 

The Executive Director reviewed the Audited Statements stating that the only thing 
that was different this year was the setting aside of $42,500 for future expenditures. The 
explanation for the reserve is included in the Notes to Financial Statements. The Conference 
has set aside $22,500 to cover the printing and distribution costs for the 1 998 and 1999 

Proceedings and the 1998 and 1999 Updates to the Consolidation of Uniform Acts. An 
amount of $20,000 has also been set aside for future conferences and this is with a view to 
covering some of the expenses of providing simultaneous interpretation services at the 
2002 conference in the N.W.T. These costs are expected to run between $25,000 and $30,000. 

These funds were set aside for specific expenditures that will take place over the next year 
with respect to the publications and in the next two years with respect to future conferences. 
A question was raised as to whether the Conference should continue to produce the 
Proceedings in hard copy or whether it should publish everything on the ULCC website. 

This question has been raised on numerous occasions and the decision has always 
been that since a number of libraries and organizations will continue to request the hard 
copies, the Conference would continue to produce the hard copy. John Gregory commented 
that if a decision were reached to discontinue the hard copy and to have everything on the 
website over an extended period of time, this would create a good deal of interesting electronic 
storage problems. He suggested that the Conference should keep printing the hard copy for 
the time being. This question will be raised at a meeting of the new Executive. 

MOVED by Earl Fruchtman, seconded by Elizabeth Sanderson THAT the Audited 
Statements for the financial period ending March 3 1 ,  2000 be approved as presented. Motion 
carried. 

Banking Resolution 

MOVED by Ralph Armstrong, seconded by Earl Fruchtman, THAT any two 
members of the Executive Committee, or one member of he Executive Committee and 
the Executive Director, be given signing authority as officers for all banking matters of 
the Conference, AND THAT for the purposes of purchasing G.I.Cs and term deposits, 
and for the purposes of transferring funds from the research account to the general 
account and vice versa, and from the commercial Law Strategy account to the research 
account and vice versa, the signature of the Executive Director alone will suffice. Motion 
carried. 
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Approval of the Budget for the Fiscal Period 2000-2001 

The Chair presented the 2000-200 1 budget for approval. Philippe Lortie requested an 
amendment on page 5,  revenue, for the Commercial Law Strategy should read Justice Canada 
and Industry Canada and not simply Justice Canada. 

MOVED by Bart Rosborough, seconded by Paul Monty, THAT, the budget for the 
fiscal period 2000-2001 be approved subject to the addition oflndustry Canada on page 5. 

Motion carried. 

Appointment of Committees 

The Resolutions Committee 

MOVED Lee Kirkpatrick, seconded by David Winkler, THAT the Resolutions 
Committee be composed of Frederique Sabourin and Chris Curran and such other persons 
as they deem appropriate. Motion Carried. 

Nominating Committee 

The Chair stated that in accordance with the By-laws, the Nominating Committee 
will be composed of the Immediate Past President, Paul, Monty, and the other Past Presidents 
in attendance at this year's conference. These are John Gregory, Doug Moen, Peter Lown 
and Rick Mosley, and such other person as they see appropriate to add on. 

Outline of the Business of the Week 

For the benefit of those attending their first ULCC conference, the Chair gave a brief 
outline of what the Conference is and what it does. He described the Conference as the 
premier, independent, non-partisan organization in Canada that works to harmonize civil 
law and reform criminal law. The Conference is truly a unique forum that brings together 
government lawyers, private practitioners, academics and judges, to bring together their 
knowledge, their expertise and their best judgments in an independent atmosphere that is 
relatively free of politics. 

Criminal Section 

The Chair of the Criminal Section stated that the Section has 50 Resolutions to consider. 
These Resolutions touch not only on the Criminal Code legislation, but also on other pieces 
of legislation, including the Corrections and Conditional Release Act, Mutual Legal 

Assistance Treaties, the Criminal Records Act and the Canada Shipping Act. They include 
such things as reverse onus in bail situations, measures to increase the protection of children 
and vulnerable persons, including Internet luring and exploitation of children. The new 
technology results in new ways of committing crimes and a need for reforms. The Section 
will also address Spousal Competency and Compellability. 
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Civil Section 

The Chair of the Civil Section reported that a substantial portion of the Agenda would 
be devoted to the Commercial Law Strategy. There will also be major presentations on 
particular elements of the Strategy and on carrying those forward. Substantial progress has 
been made and no doubt everyone is looking forward to the details. 

The Section hopes to finalize two pieces of legislation: The first is a carryover from 
last year, the Model Limited Liability Partnership Act, which was never formally approved 
through our process. The second is the Uniform Liens Amendment Act, which will take the 
Uniform Liens Act that was finalized in 1 996 and do some needed fine-tuning to it. There 
are a number of other projects on which the Section will be making very substantial progress 
during the week. 

Other Business 

In Memoriam 

Arthur Close commented on the passing of Dr. H. Allan Leal last fall. He stated that 
Allan Leal was one of those larger than life people who came to the Conference to participate 
in its work. Apart from the Conference, he served as Deputy Attorney General in Ontario 
and chaired the Ontario Law Reform Commission. He served as Chair of the ULCC Civil 
Law Section and as president of the Conference in 1977 to 1 978 and continued his association 
with the Conference into the 1 980s. He is certainly very fondly remembered by those who 
were part of the Conference during the years he was active. 
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[see page 35] 

Release of Uniform Law Conference Documents 

Prior to review by the conference, documents prepared for consideration at ULC may not 
be distributed to persons other than conference delegates, except for the purpose of 
consultations that are undertaken by project leaders or conference delegates. They are not 
to be provided generally to members of the public or the press. 

After consideration by the section, the Civil Section documents are no longer confidential, 
unless the section determines otherwise. After consideration by the section, the resolutions 
proposed to the Criminal Section are no longer confidential. The summary sheets from the 
jurisdictions proposing resolutions remain confidential. The papers presented to the Criminal 
Section will remain confidential, unless the section determines otherwise. 

Conference deliberations 

Conference deliberations are private and confidential. They may be attended only by 
jurisdictional delegations and invited guests. The executive of the conference may extend 
invitations to persons to attend the entire meeting (e.g. NCCUSL representatives). Section 
chairs may approve the attendance of non-delegates to assist in the discussion of specific 
agenda items. In reporting on conference discussions, delegates should bear in mind that 
delegates do not speak or vote on behalf of their jurisdictions. 

News release at the end of the conference 

It is the responsibility of the president of the conference to ensure this is prepared. It is 
recommended that the president, in consultation with the section chairs, prepare a 
communique in advance of the meeting, which can be revised during the course of the 
week, and ready for release at the conclusion of the closing plenary. Host jurisdictions are 
requested to provide the assistance of their communications personnel to the president and 
section chairs in finalizing and distributing the communique. 

Who speaks on behalf of the conference 

Unless other arrangements have been approved by the president, the president speaks on 
behalf of the conference. 
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[voir la page 35] 

Communication de documents de la Conference pour l'harmonisation des lois 

A vant tout exam en par la conference, les documents soumis a 1' etude de la CHL ne peuvent 
etre distribues a des personnes autres que les delegues a la conference, sauf aux fins de 
consultations entreprises par les chefs de projet ou les delegues a la conference. Ils ne 
doivent pas, d'une maniere generale, etre communiques au public ou a la presse. Apres 
etude par la section, les documents de la Section des affaires civiles ne sont plus confidentiels, 
a moins que la section n'en decide autrement. Apres etude par la section, les resolutions 
proposees par la Section des affaires criminelles ne sont plus confidentielles. Les feuilles 
de resumes provenant des juridictions qui proposent des resolutions demeurent 
confidentielles. Les communications presentees a la Section des affaires criminelles resteront 
confidentielles, a mains que la section n'en decide autrement. 

Travaux de la conference 

Les travaux de la conference sont prives et confidentiels. Seules peuvent y participer les 
delegations des juridictions et les personnes invitees. Le bureau de direction de la conference 
peut inviter des personnes a participer a la reunion entiere (p. ex. des representants de la 
NCCUSL). Les presidents ou presidentes de section peuvent autoriser la participation de 
non-delegues en vue d'aider a la discussion de points precis a l'ordre du jour. En faisant 
rapport sur les deliberations de la conference, les delegues devraient se rappeler que les 
deh!gues ne parlent pas et ne votent pas au nom de leurs juridictions. 

Communique de presse a la fin de la conference 

Il incombe au president ou a la presidente de la conference de s'assurer que le communique 
de presse est prepare. Il est recommande que le president ou la presidente de la conference, 
en consultation avec les presidents ou presidentes de section, preparent un communique 
avant la reunion; ce communique pourrait etre revise au cours de la semaine et pret pour 
publication a la fin de la demiere pleniere. Les juridictions qui accueillent la conference 
sont priees de foumir au president ou a la presidente de la conference et aux presidents ou 
presidentes de section I' aide de leur personnel des communications pour mettre la demiere 
main au communique et en assurer la distribution. 

Qui parle au nom de la conference? 

Sous reserve d'autres dispositions approuvees par le president ou la presidente de la 
conference, ce demier ou cette demiere parle au nom de la conference. 
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MINUTES 

August 13 to 17, 2000 

UNIFORM ENFORCEMENT OF FOREIGN JUDGMENTS ACT 

An interim report was presented on behalf of the Working Group by Kathryn Sabo of the 
Department of Justice, Canada. 

Ms. Sabo informed the Conference that no significant progress had been made with respect 
to the Uniform Enforcement of Foreign Judgments Act since the last meeting in Winnipeg. 
This was primarily due to the fact that the proposed Hague Convention on Recognition and 

Enforcement of Foreign Judgments in Civil and Commercial Matters, which was originally 
planned to be concluded at a Diplomatic Conference at The Hague in October of this year, 
had fallen behind schedule. If it had not, there would now probably have been a relatively 
completed text and we would have had the benefit of the discussions at The Hague. As a 
result, the issue for consideration by this year's meeting was whether we should proceed to 
conclude a Uniform Enforcement of Foreign Judgments Act or wait until the Hague project 
concludes. 

Ms. Sabo briefly described the reasons for the delay of the proposed Hague convention and 
its importance to the ULC project. She reported that at the conclusion of the Special 
Commission of the Hague in October 1 999, it was clear that there were significant problems 
with the draft text and significant issues to be resolved. She noted that these may impact on 
a Uniform Enforcement of Foreign Judgments Act. In February 2000, the United States 
suggested that the project be put on hold. In May 2000, it was decided to postpone the 
October 2000 Diplomatic Conference and to hold it in two parts, one in June 2001 and the 
second in February 2002. Although the June text would provide a good idea as to what the 
:(inal result will be, no final decisions will be taken and there would be no guarantee that 
changes would not be made. 

Ms. Sabo pointed out that the draft convention has three basic jurisdictional rules. These 
were general jurisdiction, which are essentially the same as those contained in the draft 
Uniform Enforcement of Foreign Judgments Act; special jurisdiction - i.e., special rules of 
jurisdiction for matters such as contract and torts; and prohibited grounds of jurisdiction. 
What was not covered by these could still be the basis of jurisdiction based on national law 
however because the lists of accepted and prohibited grounds of jurisdiction were so extensive 
it might be that there was little room left for jurisdiction based on national law. This was a 
major concern for the United States. Ifthe Hague project is to succeed, there will have to be 
some accommodation of the U.S. position through either an expansion of the accepted basis 
of jurisdiction or a reduction of the prohibited grounds. 
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Other areas of concern were electronic commerce and authentic acts. Although a meeting 
of Hague representatives earlier this year in Ottawa considered this issue, the only conclusion 
that was reached was that the convention should contain jurisdictional rules about electronic 
commerce. No decision has been reached concerning authentic acts. 

A number of recommendations for improvement of the draft text of the Uniform Enforcement 

of Foreign Judgments Act have been made. As well Part III, dealing with enforcement 
procedures, has been included in this year's draft and this will be a focus of discussion for 
the working group this year. 

In the ensuing discussion by the delegates, a question was raised as to whether the reasons 
for the proposed uniform statute were as prevalent as they were when the project originated. 
The view was expressed that while demand for the project was not as strong as it was at the 
outset it still remained. Although there have been a number of decisions in the post-Morguard 

age, it was still difficult to advise clients with certainty and in any event the question of 
excessive damages remained problematic. 

It was felt that there were three ways of proceeding. One was to maintain a close link to the 
Hague project and wait for that project to conclude. The second was to abandon the link to 
the Hague and proceed to complete a Uniform Enforcement ofForeignJudgments Act without 
further delay and without regard to developments at the Hague. The third was to proceed on 
our own but keeping in mind developments at The Hague. 

Resolved: 

I .  That the Report o f  the Working Group o n  a Uniform Enforcement of Foreign 

Judgments Act be received. 

2. That the Working Group review the most recent draft of the Uniform Enforcement 

of Foreign Judgments Act in the light of the deliberations of the Section and 
prepare a revised Act, with commentaries for consideration at the 200 1 
Conference where the draft may be reconsidered to the extent necessary in the 
light of developments in relationship to the Hague Convention. 

3 .  That the Report appear in  the 2000 Proceedings. See Appendix E at page 230. 

COMMERCIAL LAW STRATEGY - GENERAL 

A status report of the project was presented by Douglas Moen, Q.C., Ken Morlock and 
Helene Yaremko-Jarvis.  
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Mr. Moen reviewed the history of the project and its major developments to date which 
have been based on the underlying premise that Canada would benefit from the development 
of a commercial law framework. At the 1 999 meeting of the Conference the goals for the 
project to develop a commercial law strategy for Canada were established. These were: 

1 .  Obtain endorsement of the Ministers of Justice; 

2.  Obtain funding to hire a coordinator; 

3. Hire a coordinator; and 

4. Advance the substantive work. 

Progress has been with respect to each of these goals. 

In October 1 999 the Minister of Justice for Canada and Industry Canada agreed to provide 
annual funding in the amount of$75,000 for two years. Subsequently each of the provinces 
have agreed to make a financial contribution to the project such that the total funding available 
is $340,000 over a two year period. In December 1999 the Ministers of Justice approved the 
proposed strategy. Helene Yaremko-Jarvis was subsequently engaged to·serve as National 
Coordinator and she assumed that position on May 23, 2000. Ken Morlock was appointed 
Chair of the Steering Committee of the Commercial Law Strategy as of June 1 .  Finally, 
some progress has already been achieved with respect to the substantive aspects of the 
project with the introduction oflegislation relating to electronic commerce in a harmonized 
fashion in various Canadian Provinces. 

Mr. Morlock then outlined the next stage for the project. First, we must look at the initial 
priorities established for the project and ensure that they are the still the correct ones. He 
reported that the Strategy Steering Committee met and the sense of the meeting was that an 
organized and disciplined strategy that crosses provincial boundaries is timely. 

Mr. Morlock described the essential features ofMs. Yaremko-Jarvis' role as the following: 

1 .  Develop and implement an up-to-date description of the strategy including the 
development of a website; 

2. Develop terms of reference for work not yet commenced and identify appropriate 
individuals and timelines to carry out such work; 

3.  Develop funding proposals to seek sponsorship of various aspects of the strategy; 

4. Maintain a close liaison with sponsors, academics, the legal profession and 
governments; 

5 .  Promote the strategy with business and consumers; 

6. Maintain a visible presence on behalf of the strategy; and 

7. Serve as principal researcher. 
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Mr. Morlock pointed out that although the project has been expressed as having a ten year 
time frame, that does not mean that all of the work will be done in ten years. In fact, the 
work will never be done. Mr. Morlock noted that the immediate task at hand was to work at 
selling the project. He said that good ideas were not enough unless someone wanted the 
project and it was necessary to create a demand. He mentioned the vehicles that might be 
used in an effort to sell the project to volunteers, lawyers and academics. 

Mr. Morlock noted that at the June 2 meeting, an attempt was made to identify priorities. In 
doing so, the following were the guiding principles: 

I .  There were two different kinds of commercial law - firstly, there is commercial 
law which orders affairs between private parties and secondly, commercial law 
relating to enforcement matters; 

2. There is a need to identify areas where we perceive a need or demand and to 
assess how much effort would be required to get a finished product; 

3. It is necessary to identify some projects which would be seen as winners which 
would make it easier to get people involved and may make funding easier to 
obtain; and 

4 .  I t  is· appropriate to keep in mind that it was not just new projects but that there 
are projects that have already been concluded by the ULC which the strategy 
should try to sell. 

In the end the meeting decided to focus on the following: 

I .  Electronic commerce; 

2. Uniform Liens Act; 

3. Federal secured transactions; and 

4. Enforcement of Uniform Canadian Judgments and Decrees Act and Uniform 

Court Jurisdiction and Proceedings Transfer Act. 

Mr. Morlock concluded his remarks by noting that there was a need to expand the Strategy 
Steering Committee to include approximately ten regional representatives. 

Ms. He!ene Yaremko-Jarvis then addressed the meeting. She firstly commented that the 
strategy adheres to the policy articulated in the I 995 Agreement on Internal Trade, one of 
the principles of which is to reconcile standards in the country. She noted the direct cost 
associated with inconsistent standards and the indirect costs arising from the loss of 
opportunities due to the failure of commercial law to keep pace

_
with commercial reality as 

well as the loss of business to Canadians due to the decision by business people to conclude 
business transactions elsewhere. She said key questions were: 

I .  How can we justify to consumers the increased cost of goods? 
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2 .  How can we accept the cost of duplication? and 

3 .  How can we accept the cost to  Canadians of the loss of  business opportunities? 

Ms. Yaremko-Jarvis described her immediate action plan as follows: 

1 .  Reaffirm the importance of jurisdictional representatives; 

2. Work to identify and meet with stakeholders; 

3. Meet with government; and 

4. Raise the profile of the ULC and the Commercial Law Strategy among business 
and academics. 

She felt that all of this may assist in funding and obtaining volunteers. She stated that she 
would like to hear about people that she should contact. She has already contacted the 
Deans of the law schools in an attempt to identify potential academics. She plans to meet 
with consumer groups. Ms. Yaremko-Jarvis stated that she will work to maintain the 
relationship between the executive and staff of ULC with the executive and staff of the 
National Conference of Commissioners on Uniform State Laws. 

In terms of substantive work, her priorities were to see the speedy enactment of electronic 
commerce legislation and the Commercial Liens Act as well as legislation relating to federal 
secured transactions. On the enforcement side, she would work to see the enactment of the 
Uniform Enforcement of Canadian Judgments and Decrees Act and the Uniform Court 

Jurisdiction and Proceedings Transfer Act . 

In her concluding remarks, Ms. Yaremko-Jarvis stated that it was important to work towards 
harmonization as much as possible while recognizing Canada's two distinct legal systems. 

In the discussion that followed the presentation, and in particular in response to questions 
raised by Ms. Yaremko-Jarvis in the conclusion ofher report, it was noted that it was essential 
to recognize the hi-jural nature of the country, both giving respect for and drawing upon the 
different legal systems. Overseas, Canada brings a lot of influence to the discussions because 
of its ability to speak with respect to both systems. While harmonization is important, it 
should not be harmonization at any price, there are egitimate social or other reasons for 
differences in the laws. 

Another comment indicated that it was necessary to widen the network of experts. Deans of 
the business schools and business administration schools could be of assistance. It is 
important to give a positive message about the project and the state of commercial law in 
Canada. It should not be that it is terrible but rather how can we take steps to improve our 
federal system. 
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The importance of differences was noted. Harmonization does not equal uniformity; we are 
talking about creating a structure in which to do business but not telling people how to do 
business. The key elements included: 

1 .  A commitment from the necessary stakehol4ers to the end product o f  adoption 
and implementation; 

2 .  Involvement of a consultative process; 

3. Clarification and identification of expectations for contributions in advance; 
and 

4. The ULC maintaining a leadership role. 

The project must reflect both legal systems of Canada and the message which we deliver 
must be a positive one. We must seek practical solutions, must have regular and frequent 
meetings. 

It is important to try to package in themes. Support was expressed for including ICSID in 
the judgments package. Support was expressed for including both the Uniform Enforcement 

of Canadian Judgments and Decrees Act and the Uniform Court Jurisdiction and Proceedings 

Transfer Act as well as the Uniform Liens Act. 

The question was raised as to how federal security interests and the PPSA fit into the Strategy 
generally. It was not clear what should be done with regards to federal security interests, 
however, work on the Bank Act security, and security interests in intellectual property would 
be popular. Concern was expressed about including in the Strategy projects such as the 
Bank Act which we could not control.  The consensus was that the PPSA is not a short term 
priority as it was not something that would generate much interest. No immediate work is 
required in the area of electric commerce. The discussion concluded with the consensus 
that the immediate priorities were to push implementation with an emphasis on enforcement, 
cost of credit, commercial liens and electronic commerce. 

Alberta has included cost of credit disclosure provisions in its recently enacted Fair Trade 

Act. The response from industry has been to the effect that the legislature has " got it right." 
Ontario plans to enact legislation which have the relevant provisions set out in 
regulations.British Columbia has recently introduced legislation as well. There is a need to 
ensure uniformity now. 

Reference was made to the seven questions raised by Ms. Yaremko-Jarvis. Suggestions 
were made for raising public awareness and interest. There is a need for the steering 
committee to identify volunteers including academics and practitioners. It was felt that in 
order to attract volunteers there would be a need that they would receive appropriate 
recognition. This is particularly important for academics. The discussion concluded with 
comments that it was important to identify possible impediments to the strategy. 

47 



UNIFORM LAW CONFERENCE OF CANADA 

Resolved: 

1 .  That the progress Report be received and that the Uniform Law Conference 

supports the continued development of a commercial law framework for Canada. 

2. That the Section expresses its gratitude to Douglas Moen, Q.C. for his efforts in 

launching the Commercial Law Strategy. 

3.  That the Section expresses its thanks to Ken Morlock for agreeing to assume 

the responsibility for the future direction of the Strategy as chair of the project's 

Steering Committee. 

4.  That the Report o f  the National Co-ordinator appear i n  the 2000 Proceedings. 

The Report is at the ULCC's web site. See Appendix J at page 445. 

COMMERCIAL LAW STRATEGY-ELECTRONIC COMMERCE 

A report was delivered by John Gregory of Ontario, setting out the stafus of the Uniform 

Electronic Commerce Act after its first year. 

The question of the possibility of future work in relation to electronic commerce was 

examined. In terms of consumer protection, a federal-provincial agreement was reached on 

principles last year and the question arises as to whether or not the ULCC has a role to play 

in the continuing work. In this regard it was noted that the various jurisdictions will probably 

want to move more quickly than the ULCC can. The agreement appears to be built on the 

uniform Act. 

The question was raised as to whether we should be doing anything with respect to public 

key infrastructure (PKI) security. Bill C-6 says certain signatures may be done electronically 

if secure, this is to be defmed by regulation but there are presently no regulations. 

The question was also raised should we be doing work on a Uniform Computer Information 

Transactions Act. The project in the United States has been mainly focused on licensing 

arrangements and it has proven to be highly controversial. The consensus of the Section 

was that we should not proceed with a Canadian UCITA. 

With respect to PKI, on the issue of whether we need legislation on certification authorities, 

it was noted that the Federation of Law Societies is working on a system for certification of 

signatures within the legal profession. 

A discussion was also held respecting drafting issues that arise in the preparation oflegislation 

that must bridge differing legal cultures. 
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Resolved: 

I. That the Status Report on the Uniform Electronic Commerce Act prepared and 
presented by John Gregory be received. 

2. That the Uniform Law Conference commends Mr. Gregory for keeping 
developments on this topic under review and for the materials he has provided 
to us. 

3. That the Report appear in the 2000 Proceedings. The Report is at the ULCC's 
web site. See Appendix L at page 447. 

COMMERCIAL LAW STRATEGY-FEDERAL SECURITY INTERESTS 

A report was presented by Mr. Bradley Crawford, Q.C. and Ms. Nathalie Des Rosiers of the 
Law Commission of Canada (LCC). They noted that a report had been presented the previous 
year by the then President of the LCC, Professor Rod Macdonald, which included the 
Commission's then current views and the opinion of Professor Scott concerning constitutional 
issues. At this year's meeting, a research study and report prepared by the firm of Fraser 
Milner Cas grain at the request of the Law Commission of Canada was reviewed. Although 
the Conference does not wish to pursue all of the issues raised in the Fraser Milner Casgrain 
report, the report identified key areas that required reform. 

Singled out for special comment were Bank Act security, security over railway property 
and security over intellectual property. In each case the legislation is deficient. The Bank 
Act has not kept pace with commercial developments. It unduly emphasizes title, is uncertain 
in its relation to provincial legislation, lacks scope and detail- covering only certain property 
and certain people. 

With respect to railways, the legislation lacks a coherent priority regime, there is no guarantee 
of validity of documents, and the registration machinery is deficient. Intellectual property 
legislation does not concern itself with security. The law is unclear, giving uncertain priority 
and there is no searchable registry. 

The conclusions were that: 

1. The federal system provides no consistent approach; 

2. The federal system is deficient and must continue to rely upon the provincial 

systems; and 

3. The registry systems are wholly inadequate. 
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The report canvassed various options for reform including a Federal PPSA and a statute­
by-statute approach and identified some features that any reform measure should embody. 
The LCC will consider how to disseminate the Fraser Milner Casgrain report and try to 
identify who should be consulted. 

Resolved: 

1. That the Progress Report delivered on behalf of the Law Commission of Canada 
be received. 

2. That the Uniform Law Conference endorses and welcomes the efforts of the 
Law Commission of Canada carrying forward this topic as part of the 
Commercial Law Strategy. 

3. That the Uniform Law Conference of Canada requests that the Law Commission 
of Canada: 

(a) as its work on this topic moves forward, take into account the Conference's 
comments, suggestions and deliberations; and 

(b) maintain a close liaison with the National Co-ordinator of the Commercial 
Law Strategy. 

4. That the Progress Report appear in the 2000 Proceedings. The Report is at the 
ULCC's web site. See Appendix K at page 446. 

COMMERCIAL LAW STRATEGY- UNIFORM SALE OF GOODS ACT 

A comprehensive report prepared by Professors Jacob Ziegel and Anthony Duggan was 
presented by Professor Ziegel. Professor Ziegel identified his task as assisting the ULC in 
determining whether and how the Uniform Sale of Goods Act should feature in the 
Commercial Law Strategy. 

Professor Ziegel noted that sales law occupies a central role in our economy. He traced the 
evolution of sales law in the various jurisdictions starting with the United Kingdom. He 
noted that in England there had been slow developments until the industrial age and then a 
very rapid development leading to the enactment in 1893 of the Sale of Goods Act. This 
became the model for the Sale of Goods Acts in all of the common law provinces where it 
continues to apply with only modest changes. 
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In England there have been substantial changes since the end of the second world war. 

There have been ten major legislative developments since 1 95 4. Some of these have been 

more significant in terms of consumer legislation than others. England is now considering 

the enactment of an entirely new Sale of Goods Act. 

The Australian experience has been similar to Canada. It is based on the common law in a 

federal context and has adapted overseas legislation to meet the local needs. Australian 

changes have concentrated in the area of consumer legislation and defective products. 

Developments in the United States diverged very early on from those in England. It has 

developed its own rules and the work ofWilliston did not simply copy the English Act. The 

Uniform Sales Act was only adopted by 3 6  states however and Article 2 of the Uniform 

Commercial Code was drafted to respond to a number of concerns relating to sales law. All 

states have adopted Article 2 which is currently under revision. 

Revised article 2 was approved by the American Law Institute but met with considerable 

opposition at the 1 999 meeting of the National Conference of Commissioners on Uniform 

State Laws. A task force was established to review the objections to Revised Article 2 and 

has now submitted new text. 

Commenting on the situation in Canada, Professor Ziegel referred to the work of the Ontario 

Law Reform Commission in the 1 970's which produced a recommendation for a revised 

Sale of Goods Act. This was referred to the Uniform Law Conference and a committee was 

established which in reporting back to the Conference recommended that, with some 

revisions, the Ontario Law Reform Commission's draft act be adopted as a Uniform Sale of 

Goods Act. No jurisdictions have enacted the Uniform Sale of Goods Act. 

Quebec sales law applies to realty. It contains differences regarding implied warranties and 

imposes liability on manufacturers and wholesalers notwithstanding their lack of privity. 

Professor Ziegel then referred to the work of the Hague Conference. He noted this has 

never attracted great support. In 1 968, UNCITRAL concluded that international sales law 

needed reform but felt that the Hague Uniform Laws were not suitable. The subsequent 

Convention on International Sale of Goods in 1 980 was successful. Professor Ziegel felt 

that the CISG could not serve as a model for a revised Uniform Sale of Goods Act as the 

CISG represented a compromise solution which reconciled a number of different legal 

systems. 

Professor Ziegel's  conclusions were as follows: 

1 .  That the Uniform Sale of Goods Act should be included as part of the Commercial 

Law Strategy; 
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2. Although the Uniform Sale of Goods Act could provide a good base on which to 

work, too much time had elapsed since approval to simply go back to reenact it. 

He therefore recommended that a committee be established to look at the 1981 

Act in light of more recent developments; and 

3.  Professor Ziegel suggested it  was premature to be concerned about differences 

with Quebec law. He felt although it might seem to be a significant difference, 

in practice this was not problematic. If a problem did arise in the future, we 

could consider adopting a Canadian form of CISG for Canada. 

In the discussion that followed, it was suggested that the Quebec Civil Code provisions 

relating to the Vienna Sales Convention should be examined to see to what extent they 

might be incorporated within a uniform common law statute. 

RESOLVED: 

1. That the Report presented by Professor Ziegel be received. 

2. That the Uniform Law Conference commends Professor Ziegel for the work 

that he and his colleague Professor Duggan have carried out to date. 

3.  That the Steering Committee of the Commercial Law Strategy be requested to 

consider further the issues raised in Professor Ziegel's Report, in the light of 

the deliberations of the Section, and to identify and make recommendations to 

the Steering Committee of the Civil Section respecting options to address them 

and take other appropriate steps to address them which may include the 

establishment of a working group. 

4. That the Report appear in the 2000 Proceedings. See Appendix F on page 284. 

COMMERCIAL LAW STRATEGY- UNIFORM SECURITIES TRANSFER ACT 

A further report was presented to the Conference by John Gregory on behalf of Mr. Eric 

Spink. Mr. Gregory described the project as being in effect a Canadian version of Uniform 

Commercial Code Article 8 regulating the transfer of property in securities. The need arises 

because of the greatly enhanced speed of transfer. What is described as a conceptual problem 

with the current law becomes real when volumes become high or in the case of international 

transactions. 

Both the United States and the European Union have dealt with the issue. The Uniform Law 

Conference has previously agreed on basic principles that the law should be modernized 

and adhere to the principles ofUCC 8. 
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Although there has been agreement on principles, the drafting remains outstanding. 
Previously, drafting was to be undertaken by a consortium of drafters from Ontario, Alberta 
and British Columbia. Recently, the Ontario Securities Commission has become interested 
in the project and has expressed a desire to participate. 

Mr. Gregory noted that although the Hague Conference has adopted a project in May 
of 2000, this primarily relates to choice of law questions. 

Resolved: 

1. That the Report prepared by Eric Spink and presented by John Gregory be 
received . .  

2. That Mr. Spink, in conjunction with the Canadian Securities Administrators, 
the consortium of legislative counsel and other interested parties, be encouraged 
to continue work on the preparation of a draft Uniform Securities Transfer Act 

and commentaries. 

3. That a draft act and commentaries, if available, be submitted for consideration 
at the 2001 Conference. 

4. That Mr. Spink be requested to maintain a close liaison with the National 
Co-ordinator of the Commercial Law Strategy concerning developments in 
relation to this topic. 

5. That policies previously adopted by the Civil Section be confirmed. 

6. That the project leaders keep under review recent developments in private 
international law. 

7. That the Report appear in the 2000 Proceedings. The Report is at the ULCC's 
web site. See Appendix M at page 448. 

COMMERCIAL LAW STRATEGY-POSSffiLE CHANGES TO THE CANADIAN 

PERSONALPROPERTYSECUR1TYACTS 

A report prepared by Professors Catherine Walsh and Rein Cuming, Q.C. was presented to 
the meeting by Professor Walsh. 
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Professor Walsh stated that there were two sources of pressure to modify personal property 

security legislation in Canada. The first was the approval of revisions to Article 9 of the 

Uniform Commercial Code in the fall of 1999 which will come into effect on a common 

date in 2001. There are three categories of proposals that are relevant for our consideration. 

The first category consists of those that already appear in the Canadian legislation. Second, 

are those that are not appropriate for the Canadian regime and third, are those that are 

worthy of consideration for implementation in Canada. 

The second source of pressure was simply the passage of time. There have been considerable 

developments in both the case law and in commercial practices. 

At this point, Professors Walsh and Cuming have considered changes that affect the 

interpretation, scope and conflict of laws issues. 

With respect to interpretation, following Revised Article 9, it is recommended that there be 

a new definition to take account of electronic media. Professor Walsh explained the reference 

to computer programs. Also desirable is a provision that distinguishes between true leases 

and security leases. It is necessary to add language to the definition of purchase money 

security interests to allow for cross-collateralization. 

With respect to the scope of the PPSAs, it is necessary to expand it and to clarifY the 

relationship between provincial and federal law. It is also appropriate to include security 

interests in tort claims (except for death or personal injury). Some cases suggest confusion 

regarding Quistclose trust and this needs to be clarified. With respect to the conflict between 

provincial and federal law, examples were given regarding the Bank Act and maritime issues. 

It was proposed that with respect to maritime cases, all security interests covering registered 

ships and vessels be excluded. 

Lastly, with respect to a conflict of laws, there are a number of issues raised but these were 

regarded as largely clarifYing and meant to close gaps which have been noted. The adoption 

of the new conflicts rules in revised Article 9 is not recommended. 

Professor Walsh then briefly reviewed a number of incidental issues. These included: 

I. Creation of security agreements. Generic descriptions are permissible (e.g., all 

present and after acquired goods but a suggestion was made for deleting exempt 

property; 

2. Provisions are needed to recognize electronic chattel paper and offer a new 

form of perfection; 

3 .  Changes are necessary because o f  change i n  the bankruptcy law relating to the 

effective date of a bankruptcy; 
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4. Priority rules need to be revised to address the issues arising out of the 
malgamation of corporations; 

5. Provisions for the protection of debtors; and 

6. Clarification is needed with respect to anti-assignment clauses. 

Professor W alsh concluded her report by noting that work will continue in collaboration 
with the Canadian Conference on Personal Property Security Laws to promote harmonization. 

In the discussion that followed the presentation of Professor Walsh's report, the issue of the 
relationship between Ontario and other PPSA's and the relationship between the federal 
and other security regimes was raised. It was suggested that both issues need to be 
harmonized. 

It was also suggested that we should repeal the 1982 Uniform Personal Property Security 

Act. We should avoid the adoption of meaningless terms and that certain matters are better 
to be dealt with by electronic commerce legislation. 

Resolved: 

1. That the Report presented by Professor Walsh be received. 

2. That the Uniform Law Conference commends Professors Cummg and Walsh 
for the work they have carried out to date. 

3. That the Steering Conunittee of the Commercial Law Strategy and the Steering 
Committee of the Civil Section explore with the Canadian Conference on 
Personal Property Security Law, the Personal Property Security Law Committee 
of the Business Law Section of the Canadian Bar Association of Ontario and 
other interested bodies the possibility of constituting a joint Working Group, 
the purpose of which would be: 

I. the preparation of uniform amending provisions to the Canadian Personal 

Property Security Acts. 

2. the creation of a Uniform Personal Property Security Act to replace the 
1982 ULCC Uniform Act. 

3. consider ways of  achieving greater harmony between the security regimes 
in force in Ontario, Quebec and federally with those in force in the rest of 
Canada: 

4. That the Report appear in the 2000 Proceedings. The Report is at the ULCC's 
web site. See Appendix N at page 449. 
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UNIFORM MEDIATION ACT 

Mr. Jerry McHale, Director of the Dispute Resolution Office of the British Columbia Ministry 

of Attorney General presented a discussion paper on a possible Uniform Mediation Act. 

Mr. McHale reviewed the status of mediation across Canada and the various statutes and 

regulations and posed the question whether Canada should move towards a Uniform 

Mediation Act. He stated that the objective of his report was to initiate discussions. 

Mr. McHale reported that there had been a substantial increase in the use of mediation. This 

is in part due firstly to the difficulties associated with pursuing cases in the civil courts, 

namely costs, delay and complexity. These difficulties create a serious access to justice 

issue. Secondly, from the government perspective, there is a rise in the backlog and cost 

associated with the operation of the judicial system. The answer is not simply building 

more courts and hiring more judges. These problems exist throughout the common law 

world. He referred to the 1996 report of the CBA Systems of Civil Justice Task Force, 

which stated that procedural safeguards and due process do no good if people cannot get 

into court. Mr. McHale reported that there is growing support in the business world. This is 

not just because of cost but because mediation is more likely to preserve business 

relationships. 

In Canada, mediation is delivered in two ways. Firstly, through the private sector which he 

described as a voluntary and relatively unregulated system. Secondly, through court annexed 

mediation for which provision is made in statutes, regulations, court rules and court directives. 

On one level, the statutes may be nothing more than the endorsement of a process. In other 

instances, statutes can mandate mediation, making it compulsory. These latter statutes are 

more elaborate and typically deal with some or all of the following: 

1. What form will the mandate take, e.g. a blanket obligation to mediate; 

2. The scope, e.g. to what cases will it apply; 

3 .  At what stage will it apply; and 

4. Confidentiality - while there is a strong general rule that negotiations should be 

confidential, it is not clear what is covered, particulary in relation to freedom of 

information acts and the capacity to waive confidentiality. 

If mediation is compulsory, other issues arise, such as pre-mediation disclosure and what 

authority will the persons attending the mediation have. As an example, the Alberta rule 

requires that parties negotiate in good faith. Mr. McHale noted that settlement and party 

satisfaction rates have been found to be almost as high in mandatory mediation as in voluntary 

mediation. 
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Another issue of importance is who is to be a mediator. There are no common standards, no 

codes of conduct and no requirements for qualifications nor regulation of fees. Questions 

regarding mediator immunity also arise. 

Additional questions include how settlements are to be documented and what role the courts 

will play. In the United States, as regulation has increased, problems have arisen leading to 

pressures for uniform legislation. 

Mr. McHale reviewed the case for a uniform act and cited the following as substantial 

reasons: 

1. Mediation is beneficial and uniform legislation would hasten its acceptance; 

2. Law can encourage the use and integrity of the mediation process and its relation 

to the court process, however, Mr. McHale also pointed out that what is valued 

about mediation is its flexibility and informality and law might have a negative 

effect. Also, law could bring premature closure on essential features that need 

to develop over time; 

3 .  The proliferation o f  mediation statutes, conflicting requirements between states 

and within states in the United States are not compelling reasons in Canada but 

they are significant developments. Also, different developments in various 

common law decisions relating for example to confidentiality and mediations 

increasingly being used in cross jurisdiction disputes; and 

4. Canada does not yet have the experience that the Americans have in legislating 

mediation. We are not experiencing the problems but the question is should we 

wait until the problems arise. 

Mr. McHale concluded with the comment that it was his feeling that we should be moving 

to explore uniformity. Mr. John McClaugherty of the National Conference of Commissioners 

on Uniform State Laws noted that the major issues in the United States were qualifications 

and confidentiality. It was suggested that it may be premature to move to uniform legislation 

but it was not premature to study the issue further. Some concern was expressed that 

legislation in the field might undermine the process. Developments in the international 

setting, namely, UNCITRAL and the Hague were discussed. The European Commission is 

soon to release a Green Book on mediation standards. 

Resolved: 

I. That the Discussion Paper prepared and presented by Jerry McHale be received. 

2. That the Uniform Law Conference commends Mr. McHale for the work that he 

has carried out in relation to this project. 
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3.  That the Steering Committee of the Civil Law Section be requested to maintain 

a watching brief on developments in relation to mediation and, in conjunction 

with the Forum on Civil Justice and other interested parties, create machinery 

for the dissemination of information on these developments. 

4. That the Report appear in the 2000 proceedings. See Appendix C at page 1 80. 

REPORT ON EUROPEAN INSTITUTIONS 

An informative and interesting overview of the various institutions functioning in the 

European Union was presented by Mr. Philippe Lortie, in particular the Justice and Home 

Affairs Directorate General at which Mr. Lortie recently completed an assignment. Mr. 

Lortie reported that developments are occurring very quickly in Europe in this new area. 

Mr. Lortie also reported on the Justice and Home Affairs "Score Board" and gave us a 

flavour of the wide range of initiatives contemplated therein for the next four years especially 

in the area of judicial co-operation in civil matters. Finally, Mr. Lortie indicated that Canada 

and the European Union could learn from each other in this area as they both have experience 

in the co-existence of different legal frameworks based on the civil law and the common 

law traditions in what is sometimes referred to as "a single area of justice". 

Resolved: 

1 .  That the Uniform Law Conference thanks Philippe Lortie for his thoughtful 

and informative presentation. 

REPORT FROM NATIONAL CONFERENCE OF COMMISSIONERS ON 
UNIFORM STATE LAWS 

Mr. John McClaugherty, President of the National Conference of Commissioners on Uniform 

State Laws, reported on the activities of NCCUSL over the past year. 

Mr. McClaugherty reported that at its recent meeting held at St. Augustine, Florida, six acts 

were considered for the first time but only two, The Uniform Partnership Act and The 

Uniform Health Care Iriformation Act were given first reading. As well Revised UCC 2 

relating to sales and UCC 2A were given second reading. 

The presentation of UCC 2 was problematic last year and a new drafting committee had 

been appointed. Although substantial progress had been made, the American Law Institute 

was unhappy that the original draft had been recalled. It was felt that they could not run the 

risk of not having unanimous adoption and so the Revised UCC 2 was not passed but will 

be considered next year. 
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A policy discussion was held on UCC 1 but it was decided not to proceed on UCC 1 until 

UCC2 is concluded. Also discussed were The Non-Judicial Foreclosure and Powers of Sale 

Act, and although it was not on the agenda, The Uniform Mediation Act. Concerns raised in 

the discussion concerning the latter were issues relating to privilege and confidentiality. 

The following eight Acts were approved for enactment or amendment: 

I .  The Revised Uniform Arbitration Act; 

2. The Uniform Interstate Enforcement of Domestic Violence Protection Orders 

Act; 

3. The Revised Uniform Parentage Act; 

4. The Uniform Athlete Agents Act; 

5. The Uniform Money Services Act; 

6. The Uniform Trust Code; 

7. Amendment to the Uniform Computer Iriformation Transactions Act; and 

8.  Uniform Principal and Income Act. 

Two new drafting committees were formed. The first was to consider amendments to The 

Uniform Interstate Family Support Act and the second was to consider amendments to 

UCC Article 7. 

At its midwinter meeting last year, the Conference approved the establishment of drafting 

committees to consider procedures for obtaining and preserving the testimony of minors 

and an act to facilitate the conversion or merger of business organizations. A special 

committee to study taxation of international sales was also formed. Drafting committees 

have been formed with respect to UCC Articles 3, 4 and 4A and a study committee was 

formed concerning misuse of genetic information. 

The Conference has also authorized reconstitution and expansion of three committees. These 

were the Joint Committee for Cooperation Between the ULCC and NCCUSL, the Liaison 

Committee with Federal Government and the Liaison Committee with the ULCC and other 

international organizations. Mr. McClaugherty concluded with an expression of the 

importance of the two Conferences continuing to cooperate. 

Resolved: 

1 .  That the Report be received and the Uniform Law Conference express its thanks 

to Mr. McClaugherty for his informative presentation. 
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ENFORCEMENT OF CIVIL JUDGMENTS 

A report outlining the elements for the development of a Uniform Enforcement of Civil 

Judgments Act was presented by Professor Lyman Robinson Q.C. of the University of 

Victoria. 

Prior to the presentation of his report, Mr. Close briefly summarized the background of the 

project. He informed the meeting that two years ago at the Halifax meeting, Alberta and 

Newfoundland had jointly urged the Conference to take on a such a project. This was 

stimulated by their own substantial modifications to their civil enforcement regimes. 

Professor Robinson noted the four areas that had to be considered. These were initiation of 

enforcement, recovery, exemptions, distribution. Professor Robinson stated that there were 

four questions that needed to be answered. These were: 

1 .  Can the perceived problems and need for reform be confirmed; 

2.  Can the essential elements be identified and in doing so he proposed the following" 

six principles: 

1. universal exigibility; 

ii. just exemptions; 

m. sharing among creditors; 

IV. registration and integration with PPSA laws; 

v. a single statute; and 

vi. a minimum of judicial supervision; 

3.  Were the Alberta and Newfoundland reforms the appropriate starting point; and 

4. What should the membership of the working group be. 

Professor Robinson stated that, at least in British Columbia, the answer to the first question 

was yes. After reviewing his paper in detail, Professor Robinson noted two other issues that 

required consideration. These were the distribution of proceeds and the priority of 

distribution. 

In the discussion that followed, the balance of commentary seemed to be in favour of 

establishing a regime of registrations. The consensus of the meeting, with respect to out-of­

province judgments was that there be full faith and credit and direct registration. It was 

reported that the three years of experience in Newfoundland involved a considerable amount 

of work for the sheriffs, particularly in the transition phase. There are significant advantages 

to being able to seize other types of property, for example licenses. The Newfoundland 

regime is not integrated with the PPSA regime. 
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There have been very few problems in Alberta and few comments questioning why the 

change had been made. This led to the assumption that there was a high level of satisfaction. 

New Brunswick, Nova Scotia and Prince Edward Island have integrated their judgment 

enforcement regimes with their PPSAs. A judgment is essentially deemed a security interest. 

The basic policy of priorities determined by registration is working well. Two problems 

identified in New Brunswick related to determining the identity of the judgment debtor and 

that for small claims the scheme was unduly onerous. 

The consensus of the meeting was that the project should proceed. 

Resolved: 
I. That the W orkplan Document prepared and presented by Professor Lyman 

Robinson, Q.C. be received. 

2. That the Uniform Law Conference commends Professor Robinson for the work 

that he has carried out in relation to this project. 

3 .  That the Civil Section confirms its continuing interest i n  the development of 

Model or Uniform legislation on this project. 

4. That the Steering Committees of the Civil Law Section and of the Commercial 

Law Strategy jointly continue to seek a jurisdictional leader to take carriage of 

this project and take appropriate next steps to move this topic forward including, 

if appropriate, the possible establishment of a Working Group in relation to it. 

5 .  That the Workplan appear in the 2000 Proceedings. See Appendix D at 

page 2 1 4. 

AMENDMENTS TO THE UNIFORM LIENS ACT 

Mr. Darcy McGovem presented a report on behalf of the working group relating to the 

Uniform Liens Act which had previously been adopted by the Conference. The Committee 

had reviewed the matter and determined that certain relatively modest amendments were 

needed. These were as follows: 

I .  To make it possible to register and enforce an out-of-province lien in the same 

manner as an in-province lien. Mr. McGovem emphasized that this was limited 

to Canadian jurisdictions only; 

2. The use of the words "and includes" in the definition of services suggests that 

there might be other services that could give rise to a lien. The proposed 

amendment would make the list exhaustive; 
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3. Section 5 should be amended to ensure that a lien claimant who does not have 

an enforceable lien will not gain priority over a judgment creditor; and 

4. Section 8 be amended to protect the person who deals with the owner in a case 

where a lien is created by a person who is in possession but is not the owner by 

requiring that a lien with respect to non-serial numbered goods be registered 

against both the owner and the person requesting the service. 

Resolved: 

1. That an amended version of the Uniform Liens Amendment Act, in both official 

languages be circulated to the jurisdictions as soon as possible and, unless two 

or more objections are received by the Executive Director of the Conference by 

November 30, 2000, the Act should be taken as adopted as a Uniform Act. 

No objections being received, the amendments as consolidated were approved 

as of March 31, 2001. 

2. The Uniform Liens Amendment Act, as settled, be consolidated with the Uniform 

Liens Act (1996) and the consolidated Act recommended to the jurisdictions for 

enactment. See the Conference's web site, http://www.ulcc.ca/en/us/ 

3. That the Act and the Report of the Working Group appear in the 2000 

Proceedings. See Appendix G at page 367. 

UNCLAIMED INTANGIBLE PROPERTY 

A progress report was delivered by Mr. Russell Getz. The final report and draft act with 

commentaries will be prepared for next year's meeting. Mr. Getz advised the meeting that 

the two principal outstanding issues were: 

1. Rights and duties of holders and administrators - there is a need for appropriate 

regulations for different classes of holders who have different connections with 

the enacting jurisdiction. Mr. Getz noted that particular concern arises with 

respect to the extraterritorial effect of the legislation if there is not uniform 

enactment; and 

2. Enforcement - the issue here is to achieve a balance to ensure that compliance 

is not unduly onerous. 

In the discussion following Mr. Getz's report, a question was asked if there had been 

consultation, particularly with retailers, on the issue of gift certificates and also with respect 

to shares in public companies. Mr. Getz indicated that there had been such consultation. 

The need for such consultation was emphasized. 
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Resolved: 

1. That the Report of the Working Group be received. 

2. That a draft Uniform Unclaimed Intangible Property Act and commentaries be 
prepared for consideration of the 200 I Conference. 

3. That the Report appear in the 2000 Proceedings. The Report is at the ULCC's 
web site. See Appendix P at page 451. 

UNIFORM WILLS AMENDMENT ACT 

A report was presented by Mr. Peter Lown, Q.C. of the Alberta Law Reform Institute. 

Mr. Lown advised the meeting that section 19 of the Uniform Wills Act adopted by the 
Conference in 1987 allows the court to ignore non-compliance with the formalities of 
execution of a will if the court is satisfied that a will embodies the testator's intention. 
Although the marginal note refers to "substantial compliance", in reality, the Act contains a 
general dispensing power. Both types of provisions are based on the premise that we should 
not allow "technicalities" to exclude otherwise valid wills. There is a difference, however, 
between substantial compliance rule and a general dispensing power. 

The 1987 report and recommendation to the Conference by the Saskatchewan Commissioners 
was changed at the last minute because of problems with the experience in Queensland. In 
a subsequent Manitoba case, the Manitoba Court of Appeal held that the Manitoba statute, 
on which the uniform act was modeled, should be interpreted as requiring some attempt at 
compliance. This requirement was removed by subsequently amending the legislation in 
Manitoba. In addition, the Saskatchewan courts confirm�d that a dispensing power did not 
require any particular level of attempted compliance. Now Manitoba, New Brunswick, 
Prince Edward Island, Saskatchewan, and Quebec statutes contain a general dispensing 
power. In Australia, the statutes of all of the states except for Queensland contain a general 
dispensing power, as does the Uniform Probate Code which has been adopted by most 
states of the United States. 

The report presented by Mr. Lown reviewed the policy and jurisprudence since the uniform 
act was promulgated. Consultation by the Alberta Law Reform Institute revealed that the 
issue arose much more often than popularly believed, heightening the need for some sort of 
general dispensing power. Mr. Lown posed three questions: 

I. Should there be a general dispensing power? 

2. What level of proof is required? and 

3. What fc:.malities may be dispensed with? 
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In answer to these questions the Alberta Commissioners concluded that there should be a 

general dispensing power and that the Uniform Wills Act now contains one. There should, 

however, be a change to the marginal note. 

Although the level of proof is expressed as on the balance of probabilities, in reality this 

shifts as the degree of non-compliance shifts. The Alberta Commissioners recommended 

that a test of "clear and convincing evidence" should be required. This would be consistent 

with the wording in the Uniform Probate Code. 

As to what formalities should be covered, the choice was between all or all except signature. 

In other words, was the requirement of signature of such a different level of significance 

that it should be dealt with separately? The Alberta Commissioners recommended that it 

should not be treated separately. 

The Alberta Commissioners also recommended that: 

1 .  The dispensing power should apply to whatever the formalities are; 

2. The dispensing power should list the formalities that can be dispensed with; 

3.  The dispensing power should be exercised only if there is clear and convincing 

evidence; and 

4. The evidence should be of the intention to create a testamentary document. 

The Alberta Commissioners recommended that such power be implemented by implementing 

a rebutable presumption that a will that does not comply is invalid. This is in accordance 

with recommendation 5 1  of the 1 987 report. 

In the discussion that followed, the question arose as to whether the provisions should 

apply to people who die before the Act comes into force. The suggestion was made that the 

effective date should be left to the various jurisdictions and therefore be square bracketed. 

Mr. Lown reported that this feedback is that a general dispensing power was unusual and 

therefore should be justified by a more strict evidentiary requirement. 

It was suggested in the ensuing discussion that electronic documents should be excluded. 

The Conference concluded that the evidentiary standard should be clear and convincing 

evidence and that it should extend to new forms of writing, e.g., computer, camera, video 

tape. This raised the question as to whether we were talking about curing defects or about 

different ways of creating a will. Mr. Lown said the question is how does one accommodate 

new media not how can we accommodate electronic wills. 
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Resolved: 

I. That the Report of the Alberta Commissioners be received. 

2. That the Alberta Commissioners be requested to prepare a draft amendment in 
both official languages to the Uniform Wills Act to replace s. 19 using the draft 
legislation contained in the Alberta Law Reform Institute Report as a template, 
but subject to modification reflecting the discussions and deliberations of the 
Section, including commentaries containing reference to the jurisprudence in 
relation to the phrase "clear and convincing" and that this draft be circulated to 
the jurisdictions as soon as possible and, unless two or more objections are 
received by the Executive Director of the Conference by November 30, 2000, 
the provision should be taken as an amendment to the Uniform Act. 

3. That the Steering Committee of the Civil Section in conjunction with the Alberta 
Law Reform Institute and other interested bodies be requested to develop terms 
of reference for a project to amend the Uniform Wills Act to accommodate new 
media and if acceptable terms of reference can be developed, that the Alberta 
Law Reform Institute be requested to develop materials to bring to the meeting 
of the Conference in 2001. 

4. That the Report appear in the 2000 proceedings. The Report is at the ULCC's 
web site. See Appendix Q at page 452. 

MODEL LIMITED LIABILITY PARTNERSHIP ACT 

Mr. Close reported that at last year's Conference the Limited Liability Partnership Act was 
approved as a model law subject to a November 30, 2000, rule. An English language version 
of the Act was available in a timely fashion but problems arose in the preparation of a 
French language version. A decision was taken to bring the Act (in both languages) back 
before the Section for formal adoption, although the policy itself was settled last year. The 
preparation of the French language version also identified the need for two minor amendments 
to the English language version prepared earlier. 

Resolved: 

I. That the draft Limited Liability Partnership Act, as presented to the Civil Law 
Section in both official languages subject to two minor drafting corrections in 
the English language version be adopted as a Model Act. 

2. That the Act appear in the 2000 Proceedings. See Appendix B on page 164. 
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REPORT ON PRIVATE INTERNATIONAL LAW 

Ms. Elizabeth Sanderson provided the meeting with an overview of the activities of the 
Private International Law section of the Department of Justice. 

Resolved: 

1. That the Report be received and published in the 2000 proceedings. The Report 

is at the ULCC's web site. See Appendix 0 at page 450. 

2. That the Conference thanks E lizabeth Sanderson for her very informative 

presentation. 

NEW PROJECTS 

Uniform Transboundary Pollution Reciprocal Access Act 

Mr. Close outlined the background of the request to reopen the UTPRAA. The Act had been 

developed in the early 1980s jointly with NCCUSL. Since no further communications had 
been received from the parties requesting that the Act be reopened and no corresponding 
request had been made ofNCCUSL it was concluded that no further action should be taken 
at this time. 

Uniform Pension Benefits Standards Act 

Mr. Close outlined the background of the request that the Conference add to its program a 
project on a Uniform Pension Benefits Standards Act. The meeting was then joined by 
Sherallyn Miller, the British Columbia Superintendent of Pensions and Chair of the Canadian 
Association of Pension Supervisory Authorities (CAPSA) Committee on Uniform Pension 
Legislation. It was decided that communications between CAPSA and the Steering 
Committee should be maintained with a view to establishing terms of reference for a new 
project on this topic once CAPSA had completed its work in relation to basic principles of 
uniform legislation. 

Hague Conventions on the Protection of Adults and Children 

The Steering Committee will establish a working group to prepare uniform Acts with respect 
to the implementation of the 1999 Hague Convention on the International Protection of 

Adults and the 1996 Hague Convention on Jurisdiction, Applicable Law, Recognition, 

Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the 

Protection of Children. 
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UNIDROIT Convention on Interests in Mobile Equipment 

The Steering committee will consider a possible project on the implementation of the 

UNIDROIT Convention on Interests in Mobile Equipment. 

REPORT OF THE NOMINATING COMMITTEE 

The meeting of the Civil Section concluded with report of the nominating committee. On 

the recommendation of the Committee Ms. Susan Amrud of the S askatchewan 

Commissioners was unanimously elected Chair of the Civil Section. 
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DU 13 AU 17 AOUT 2000 

LOI UNIFORME SUR L'EXECUTION DES JUGEMENTS ETRANGERS 

Kathryn Sabo, du ministere de la Justice du Canada, presente un rapport provisoire au nom 

du Groupe de travail. 

Mme Sabo fait savoir aux participants de la Conference qu'aucun progres important n'a ete 

accompli en ce qui conceme la Loi uniforme sur l 'execution des jugements etrangers depuis 

la derniere reunion de la Conference tenue a Winnipeg en aout 1 999. Ceci s'explique 

principalement par le fait que, contrairement a ce qui avait ete prevu a l'origine, le texte de 

la Convention de La Haye sur la reconnaissance et ]'execution des jugements etrangers en 

matiere civile et commerciale, ne sera pas adopte Jars d'une Conference diplomatique qui 

normalement se serait tenue a La Haye en octobre 2000. S'il l'avait ete, nous aurions 

probablement en main un texte relativement definitif et nous aurions pu profiter des 

discussions tenues a La Haye. Par consequent, la question a examiner au cours de la reunion 

de cette annee est celle de savoir si nous devons continuer la preparation et ]'adoption 

d'une Loi uniforme sur l 'execution desjugements etrangers ou attendre la version definitive 

du projet de La Haye. 

Mme Sabo passe brievement en revue Jes raisons qui expliquent le retard susmentionne et 

son importance pour le projet de la CHLC. Elle souligne qu'a la fin de la Commission 

speciale de La Haye en octobre 1 999, il etait evident que la version provisoire comportait 

des problemes majeurs et que des questions importantes n'avaient pas encore ete tranchees. 

Selon Mme Sabo, ces problemes et questions pourraient a voir des repercussions sur une Loi 

uniforme sur l 'execution des jugements etrangers. En fevrier 2000, les Etats-Unis ont propose 

que le projet soit tenu en suspens. En mai 2000, il a ete decide de reporter la Conference 

diplomatique d'octobre 2000 et de la tenir en deux parties, soit une en juin 2001 et une 

autre en fevrier 2002. Le texte de juin devrait donner un bon aper9u du resultat final, mais 

aucune decision definitive ne sera prise et il n'est nullement certain qu'aucun changement 

ne serait apporte. 

Mme Sabo explique que le projet de convention enonce trois grandes regles en matiere de 

competence. Il s'agit des regles relatives a la competence generale, qui sont essentiellement 

les memes que celles du projet de Loi uniforme sur !'execution des jugements etrangers, 

des regles concernant la competence speciale, c'est-a-dire des regles speciales touchant des 

questions comme les contrats et la responsabilite civile, et des regles enon9ant les motifs de 

refus d'execution. Les aspects non couverts par ces regles pourraient etre vises par la 

competence fondee sur le droit national; cependant, etant donne que les motifs d'acceptation 

et de refus de la competence sont tres nombreux, il se peut que la portee de la competence 

fondee sur Jes regles de droit national soit limitee, ce qui represente une preoccupation 
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majeure pour les Etats-Unis. Si le projet de La Haye est couronne de succes, il sera necessaire 

d'accommoder la position americaine soit en elargissant le fondement de l 'exercice de la 

competence, soit en restreignant les motifs de refus d'execution. 

Le commerce electronique et les actes authentiques soul event egalement des preoccupations. 

Bien que cette question ait ete examinee lors d'une reunion des representants de La Haye 

tenue plus tot cette annee a Ottawa, la seule conclusion qui a ete tiree etait la necessite 

d'integrer dans la convention des regles regissant la competence en matiere de commerce 

e!ectronique. Aucune decision n'a ete arretee en ce qui conceme les actes authentiques. 

Un certain nombre de recommandations visant a ameliorer la version provisoire de la Loi 

uniforme sur l 'execution des jugements etrangers ont ete formulees. De plus, la partie Ill, 

qui conceme les procedures d'execution, a ete incluse dans le projet de cette annee et le 

groupe de travail l'examinera plus tard cette annee. 

Au cours de la discussion tenue apres cette presentation, un delegue demande si les raisons 

invoquees au soutien de !'adoption de la loi uniforme proposee sont aussi importantes qu'elles 

I' etaient lorsque le pro jet a d' abord pris forme. Se Ion I' opinion exprimee, meme si la demande 

a l 'origine du projet n'est pas aussi forte qu'elle l 'etait au depart, elle est encore la. Bien 

qu'un certain nombre de decisions aient ete rendues depuis !'arret Morguard, il est encore 

difficile de conseiller les clients avec certitude et, en tout etat de cause, la question des 

dommages-interets excessifs demeure problematique. 

I! semble que trois possibilites s'offrent a nous. Une d'elles consiste a surveiller de pres 

! 'evolution du projet de La Haye et a attendre la version definitive de ce document. La 

deuxieme consisterait a cesser de tenir compte de ce projet et a rediger une Loi uniforme sur 

! 'execution desjugements etrangers, independamment de !'evolution de la situation a La 

Haye. En troisieme lieu, nous pourrions proceder de notre propre chef, tout en tenant compte 

de !'evolution du projet de La Haye. 

IL EST DECIDE: 

1 .  Que le rapport du Groupe de travail sur la loi uniforme des jugements etrangers 

soit re<;u. 

2. Que le Groupe de travail revoit la version la plus recente de l'ebauche de la loi 

a la lumiere des deliberations de la Section, et qu'il prepare une loi revisee, 

avec commentaires pour la conference de 2001 lors de laquelle le projet pourra 

etre modife dans la mesure necessaire pour tenir compte de I' evolution de la 

convention de La Haye. 

3. Que le rapport figure dans le compte rendu de 2000. Voir ! 'annexe E a la 

page 256. 
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STRATEGIE SUR LE DROIT COMMERCIAL- GENERALITES 

Me Douglas Moen, c.r., Ken Morlock et Helene Yarernko-Jarvis presentent un rapport d'etape 

sur le pro jet. 

M< Moen resume !'evolution du projet jusqu'a maintenant, lequel projet repose sur 

l'hypothese selon laquelle !'elaboration d'un cadre de travail en droit commercial serait 

avantageuse pour le Canada. Au cours de la reunion de 1 999 de la Conference, les objectifs 

sous-jacents au projet d'elaboration d'une strategie sur le droit commercial ont ete etablis: 

1 .  obtenir l'aval des ministres de la Justice; 

2. obtenir des fonds pour retenir les services d'un coordinateur; 

3 .  retenir les services d'un coordinateur; 

4. faire avancer le travail de fond. 

Des progres ont ete accomplis relativement a chacun de ces objectifs. 

En octobre 1 999, Justice Canada et Industrie Canada ont chacun convenu de verser une 

contribution annuelle au montant de 75 000 $pendant deux ans. Par la suite, chacune des 

provinces a convenu de verser une contribution financiere au projet de fayon que le total 

des fonds disponibles atteigne un montant de 340 000 $ au cours d'une periode de deux 

ans. En decembre 1 999, les ministres de la Justice ont approuve la strategie proposee. Helene 

Yarernko-Jarvis a subsequemment ete engagee a titre de coordinatrice nationale et occupe 

ce poste depuis le 23 mai 2000. Ken Morlock a ete nomme president du Comite d'orientation 

de la Strategie sur le droit commercial le 1 er juin. Enfin, certains progres ont deja ete accomplis 

en ce qui a trait aux aspects de fond du pro jet, notamment en ce qui conceme la presentation 

d'une loi harmonisee sur le commerce electronique dans differentes provinces canadiennes. 

M. Morlock explique ensuite les prochaines etapes du projet. D'abord, nous devons examiner 

les priorites initiales fixees a l'egard du projet et nous assurer qu'elles sont encore les 

bonnes. M. Morlock souligne que le Comite d' orientation de la Strategie a tenu une reunion 

au cours de laquelle il a ete convenu qu'une strategie organisee et disciplinee qui franchit 

les frontieres provinciales est indiquee. 

M. Morlock decrit les aspects essentiels du role de Mme Yaremko-Jarvis: 

1 .  elaborer et mettre en a!UVre une description a jour de la Strategie, y compris la 

creation d'un site Web; 

2 .  elaborer les gran des !ignes des travaux qui n' ont pas encore ete entrepris, designer 

les personnes qui conviennent et les de!ais qui s'imposent; executer lesdits 

travaux; 
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3.  elaborer des propositions afin d' obtenir un appui financier a I '  egard de differents 

aspects de la Strategie; 

4. maintenir des liens etroits avec les commanditaires, les universitaires, les 

membres de la profession juridique et les gouvemements; 

5. promouvoir la Strategie aupres des intervenants du milieu des affaires et des 

consommateurs; 

6. assurer une presence visible afin de promouvoir la Strategie; 

7. agir a titre de chercheur principal. 

Selon M. Morlock, meme si un delai de dix ans a ete prevu pour ! 'execution du projet, cela 

ne signifie pas que taus les travaux seront terrnines a l 'interieur de ce de!ai. En fait, ils ne 

seront jamais acheves. M. Morlock fait valoir que la tache immediate a accomplir consiste 

a tenter de vendre le projet. Selon lui, les bonnes idees ne suffisent pas et il est necessaire 

qu'une personne souhaite la realisation du projet; a cette fin, il faut creer une demande. 

M. Morlock mentionne les instruments qui pourraient etre utilises afin de vendre le projet 

atix benevoles, aux avocats, aux gens d'affaires et aux universitaires. 

M. Morlock ajoute qu'au cours de la reunion du 2 juin, les participants ont tente de definir 

les priorites en se fondant sur les principes directeurs suivants: 

I .  les regles de droit commercial appartiennent a deux grandes categories : d'abord, 

les regles regissant les transactions entre des parties privees et, en second lieu, 

les regles concemant les questions d'execution; 

2. il est necessaire de determiner les secteurs a l 'egard desquels nous percevons 

un besoin ou une demande ainsi que les efforts a deployer pour obtenir un produit 

fini; 

3 .  i l  est necessaire d'identifier certains projets qui seraient pen;us comme des projets 

gagnants et pour lesquels il serait plus facile d' obtenir des fonds ou la 

participation des gens; 

4. il convient de se rappeler qu'il n'y a pas lieu de limiter les efforts aux nouveaux 

projets et que la CHLC a deja mis sur pied des pro jets que les intervenants de la 

Strategie devraient chercher a promouvoir. 

Les participants de la reunion decident finalement d'axer leurs efforts sur les aspects suivants: 

I .  le commerce electronique; 

2. la Loi uniforme sur les privileges; 

3.  les sfuetes federales ; 
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4. la Loi uniforme sur I 'execution des decisions et jugements canadiens et la Loi 

uniforme sur la competence des tribunaux et le transfert des actions. 

M. Morlock termine ses remarques en soulignant la necessite d'accroitre le nombre de 

membres du Comite d'orientation de la Strategie afin d'y ajouter environ dix representants 

regionaux. 

M me HeU:ne Yarernko-Jarvis mentionne d' abord que la Strategie respecte la politique enoncee 

dans ! 'Accord sur le commerce interieur de 1 995, dont l 'un des principes reside dans 

! 'harmonisation des normes applicables au pays. Elle deplore les couts directs lies aux 

normes incompatibles et Jes frais indirects decoulant de la perte de possibilites imputable a 

la Jenteur de I' evolution des n!gles de droit commercial, compte tenu de la realite commerciale 

de l'heure ainsi que de la perte de possibilites d'affaires au Canada par suite de la decision 

des gens d'affaires de conclure des transactions commerciales ailleurs. Mm• Helene 

Yarernko-Jarvis souligne que les principales questions a trancher sont les suivantes: 

1 .  Comment pouvons-nous justifier ! 'augmentation du coiit des produits aupres 

des consommateurs? 

2 .  Comment pouvons-nous accepter les frais de double emploi? 

3.  Comment pouvons-nous accepter le coiit que represente la perte de possibilites 

d'affaires pour les Canadiens? 

Mm• Helene Yaremko-Jarvis decrit ensuite en ces termes son plan d'action immediat: 

1 .  reaffirmer ! 'importance des representants territoriaux; 

2 .  trouver Jes interesses et  Jes rencontrer; 

3.  rencontrer des representants du gouvemement; 

4. rehausser le profil de la CHLC ainsi que de la Strategie sur le droit commercial 

aupres des entreprises et des universitaires. 

Selon elle, toutes ces mesures permettraient peut-etre d'obtenir plus facilement du 

financement ainsi que ! 'aide de benevoles. Elle a deja communique avec les doyens des 

facultes de droit afin de trouver des universitaires qui pourraient etre interesses. Elle compte 

rencontrer des groupes de consommateurs. 

Mm• Helene Yarernko-Jarvis precise qu'elle travaillera de fa<;on a entretenir les liens entre 

les dirigeants et le personnel de soutien de la CHLC et ceux de la National Conference of 

Commissioners on Uniform State Laws. 
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En ce qui conceme le travail de fond, les priorites de Mme Yaremko-Jarvis consistent a 

permettre ! 'adoption le plus rapidement possible de la legislation sur le commerce 

electronique et de la Loi sur les privileges commerciaux ainsi que de la legislation relative 

aux suretes federales . Sur le plan de !'execution, elle cherchera a obtenir ! 'adoption de la 

Loi uniforme sur / 'execution des decisions et jugements canadiens ainsi que de la Loi 

uniforme sur la competence des tribunaux et le transfer! des actions. 

En conclusion, Mme He!ene Y arernko-Jarvis affirme qu'il est important de chercher a favoriser 

! 'harmonisation dans la mesure du possible tout en reconnaissant ! 'existence de deux 

traditions juridiques distinctes au Canada. 

Au cours du debat tenu apres la presentation de MmeYaremko-Jarvis, notamment en reponse 

aux questions qu'elle a soulevees dans la conclusion de son rapport, on souligne qu'il est 

essentiel de reconnaitre la nature bijuridique du pays, tant en respectant les traditions 

juridiques en question qu'en s'en inspirant. Lorsqu'ils sont a l'etranger, les representants 

du Canada ont une grande influence au cours des discussions, parce qu'ils sont en mesure 

d' exprimer leurs avis au suj et des deux traditions juridiques. Par ailleurs, meme si 

!'harmonisation est importante, il n'y a pas lieu de viser ! 'harmonisation a tout prix et les 

differences entre les regles de droit sont fondees dans bien des cas sur des raisons legitimes, 

qu' elles soient de nature sociale ou autre. 

Un autre participant fait valoir la necessite d'elargir le reseau d'experts. Les doyens des 

ecoles de commerce et d'administration des affaires pourraient etre utiles. 11 est important 

de transmettre un message positif au sujet du projet et de l'etat du droit commercial au 

Canada. 11 n'y a pas lieu de deplorer cette situation, mais plut6t de s'interroger sur les 

mesures a prendre pour ameliorer notre systeme federal. 

On a souligne !'importance des differences. Harmonisation ne signifie pas uniformite ; 

notre but est de creer un cadre de travail sans dire aux gens comment poursuivre leurs 

activites commerciales. Les principaux elements comprennent ce qui suit: 

1 .  un engagement des intervenants concemes en ce qui a trait au produit final, soit 

! 'adoption et a la mise en ceuvre; 

2. la participation a un processus de consultation; 

3 .  l a  clarification et l a  determination a l'avance des attentes e n  c e  qui conceme les 

contributions; 

4. le maintien par la CHLC d'un role de direction. 
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Le projet do it tenir compte des deux systemes juridiques du Canada et le message que nous 

transmettons doit etre positif. Nous devons trouver des solutions pratiques et nous reunir 

frequemment et regulierement. 

11 est important de joindre les dossiers pour fins d'adoption. On appuie I' idee d'inclure le 

CIRDI dans ! 'ensemble de propositions concemant les jugements. On appuie aussi ! ' idee 

d'inclure tant la Loi uniforme sur !'execution des decisions etjugements canadiens que la 

Loi uniforme sur la competence des tribunaux et le transfert des actions ainsi que la Loi 

uniforme sur les privileges. 

Certains s 'interrogent sur le role des sfiretes federales et de la Loi sur les sfiretes sur les 

biens personnels dans ! 'ensemble de la Strategie. 11 est difficile de determiner ! 'orientation 

a suivre en ce qui conceme les sfiretes federales. Toutefois, les travaux concemant les 

garanties fondees sur la Loi sur les banques ainsi que les sfiretes afferentes aux elements de 

propriete intellectuelle seraient populaires. Des doutes sont exprimees quant a 1' opportunite 

d'inclure dans la Strategie des projets comme le projet relatif a la Loi sur les banques, que 

nous ne pourrions contr6ler. De !'avis general, la Loi sur les sfiretes sur les biens personnels 

ne constitue pas une priorite a court terme et ne susciterait pas un grand interet. Aucun 

travail immediat n' est necessaire dans le domain du commerce electronique. La discussion 

se termine par un consensus a l'effet que les priorites immediates sont de mettre ! 'accent 

sur la mise en reuvre en insistant sur 1' execution, le cofit du credit, les privileges commerciaux 

et le commerce electronique. 

La province de 1' Alberta a inclus des dispositions exigeant la divulgation du cofit de credit 

dans la Fair Trade Act qu'elle vient d'adopter; l 'industrie a reagi favorablement a ces 

nouvelles dispositions legislatives « bien fondees ». L'Ontario a ! 'intention d'adopter un 

texte legislatif dont les dispositions pertinentes seraient enoncees dans un reglement. La 

Colombie-Britannique a recemment presente un projet de loi dans ce domaine. Il est 

necessaire d'assurer l'uniformite des maintenant. 

En ce qui conceme les sept questions posees par Mme Yaremko-Jarvis, des suggestions 

visant a sensibiliser le public et a accroitre l 'interet general sont formulees. Le Comite 

d'orientation doit trouver des benevoles, y compris des universitaires et des praticiens. Afin 

d'attirer des benevoles, il serait necessaire de leur assurer une reconnaissance suffisante, 

notamment dans le cas des universitaires. La discussion se termine par des commentaires 

sur 1 '  importance de determiner les obstacles pouvant freiner la mise en reuvre de la Strategie. 
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IL EST DECIDE: 

I. Que le Rapport faisant etat des progn!s realises soit rec;:u et que la C onference 
pour 1 'harmonisation des lois soutienne le developpement continu de la Strategie 
du droit commercial au Canada. 

2. Que la Section remercie D ouglas Moen, Q.C. pour son travail pour lancer la 
Strategie du droit commercial. 

3. Que la Section remercie Ken Morlock d' a voir accepte la responsabilite de diriger 

a l 'avenir la Strategie en tant que president du comite d'orientation du projet. 

4. Que le rapport du coordonnateur national figure dans le compte rendu de 2000. 
Le rapport parait au site web. Voir !'annexe J a la page 445. 

STRATEGIE SUR LE DROIT COMMERCIAL- COMMERCE ELECTRONIQUE 

M. John Gregory de !'Ontario a presente un rapport pour faire le bilan de la premiere annee 
de la Loi uniforme sur le commerce electronique. 

La question des travaux a entreprendre ou a poursuivre dans le domaine du commerce 
electronique est examinee. En ce qui conceme la protection du consommateur, un accord 
federal-provincial a ete conclu l'an demier au sujet des principes et i1 convient maintenant 
de se demander si la CHLC doit 
continuer a participer aux travaux. A cet egard, il est souligne que les differents ressorts 
souhaiteront probablement agir plus rapidement que ce que la CHLC pourrait faire. L' accord 
semble porter sur la loi uniforme. 

On pose la question a sa voir si nous devons agir en ce qui conceme les questions de securite 
liees a !'infrastructure a cles publiques. Selon le projet de loi C-6, certaines signatures 

peuvent etre faites de maniere electronique si elles sont securisees; ce concept sera defini 
dans un reglement, mais aucun reglement n' existe pour 1' instant. 

L' opportunite d' elaborer un proj et de loi uniforme sur le transfert de donnees informatiques 

est egalement examinee. Aux Etats-Unis, le projet a porte principalement sur les accords de 
licence et a suscite de vives controverses. Les membres de la Section s' entendent pour dire 
que nous ne devrions pas chercher a adopter une loi uniforme canadienne dans ce domaine. 

En ce qui conceme !'Infrastructure a cles publiques, sur la question de sa voir si nous avons 
besoin d'un texte l egislatif au sujet des pouvoirs de certification, on fait remarquer que la 
Federation of Law S ocieties travaille actuellement a !'elaboration d'un systeme de 
certification des signatures au sein de la profession juridique. 

75 



CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

Une discussion a lieu sur les questions de redaction qui se posent en ce qui conceme la 
preparation d 'un texte legislatif devant reunir des principes juridiques de differents Etats. 

IL EST DECIDE: 

l .  Que le rapport faisant etat des progres realises prepare et presente par John 

Gregory soit rec;:u. 

2. Que la Conference pour ! 'harmonisation des lois remercie M. Gregory de 
poursuivre l' exam en des developpements intervenus dans ce domaine et pour 

les documents qu'il nous a distribues. 

3.  Que le rapport figure dans le compte rendu de 2000. Le rapport paralt au site 
web. Voir !'annexe L a  la page 447. 

STRATEGIE SUR LE DROIT COMMERCIAL- SURETES FEDERALES 

M• Bradley Crawford, c.r., et M rno  Nathalie Des Rosiers presentent un rapport au nom de la 
Commission du droit du Canada (CDC). Ils soulignent que le president de celle-ci, le 
professeur Roderick Macdonald, a remis lors de la Conference (CHLC) de l 'an dernier un 
rapport comportant les opinions de la Commission a l '  epoque ainsi que l' avis du professeur 
Scott au sujet des questions d 'ordre constitutionnel. Cette annee, l 'examen porte sur l 'etude 
et le rapport de recherche prepare par le cabinet Fraser Milner Casgrain a la demande de la 
CDC. Bien que la Conference ne desire pas aborder toutes les questions soulevees dans le 
rapport , les aspects cles necessitant une reforme y sont mentionnes. 

La garantie fondee sur la Loi sur les banques, la sfirete sur le materiel ferroviaire et la sfirete 
sur les elements de propriete intellectuelle meritent des commentaires speciaux, car, dans 
chaque cas, les dispositions legislatives applicables sont insatisfaisantes. La Loi sur les 

banques n 'a pas evolue aussi rapidement que les pratiques commerciales. Cette loi met 
indfirnent l '  accent sur les titres, son interrelation avec les lois provinciales, elle n' est pas 
toujours claire, elle est peu detaillee et sa portee insuffisante, couvrant un nombre limite de 
biens et certains individus. 

Relativement aux transport ferroviaire, la legislation manque de coherence quant au regime 
de priorites, il n 'existe pas de garantie de validite des documents et le systeme 
d 'emegistrement est deficient. En matiere de propriete intellectuelle, la legislation ne vise 

pas en soi les sfuetes. La loi est ambigue car il n 'y pas de certitude quant au rang des 
priorites et le systeme pour la recherche est trop difficile a manier. 
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Les conclusions fonnulees sont les suivantes : 

1. Le systeme federal n'offre aucune approche unifonne. 

2. Le regime federal comporte des lacunes et il est encore necessaire d'invoquer 
les regimes provinciaux. 

3. Les systemes d'enregistrement sont tout a fait insatisfaisants. 

Differentes options sont proposees dans le rapport en vue d'une refonne, notamment 

!'adoption d'une Loi sur les sfuetes mobilieres f ederale et l'ajout de dispositions pertinentes 
dans chaque loi concernee; de plus, certains elements que toute refonne devrait integrer 

sont decrits dans le rapport. La CDC examinera la fa«;on de diffuser le rapport Fraser Milner 
Cas grain et tentera de determiner les personnes a consulter. 

IL EST DECIDE: 

1. Que le Rapport faisant etat des progres realises prepare au nom de la Commission 
du droit du Canada soit re�:u. 

2. Que la Conference pour !'harmonisation des lois soutienne les efforts de la 
Commission du droit du Canada de poursuivre ce projet dans le cadre de la 
Strategie du droit commercial. 

3. Que la Conference pour !'harmonisation des lois demande a la Commission du 
droit du Canada, 

(a) qu'elle tienne compte des commentaires, suggestions et discussions 
de la Conference au cours de son travail, et 

(b) qu'elle maintienne un lien etroit avec le coordonnateur national de 
la Strategie en matiere de droit commercial. 

4. Que le Rapport figure dans le compte rendu de 2000. Le rapport parait au site 
web. Voir l'annexe K a la page 446. 

STRATEGIE SUR LE DROIT COMMERCIAL : LOI UN/FORME SUR LA VENTE 

D 'OBJETS 

Le professeur Jacob Ziegel presente un rapport exhaustif qu'il a lui-meme prepare en 
collaboration avec Anthony Duggan. Le professeur Ziegel souligne que sa tache consiste a 

aider la CHLC a determiner le rOle que la Loi uniforme sur la vente d'objets devrait jouer 

dans le cadre de la Strategie. 
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Rappelant que les regles juridiques relatives a la vente ont une importance vi tale dans notre 

economie, le professeur Ziegel explique brievement la fa<;on dont ces regles ont evolue 

dans Jes differents territoires en commen<;ant par le Royaume-Uni. EnAngleterre, la situation 

est demeuree a peu pres inchangee jusqu'a l'ere industrielle; par la suite, un changement 

rapide a donne lieu, en 1 893, a ! 'adoption d'une loi intitulee Sale of Goods Act. Cette Joi est 

devenue le modele de la loi sur la vente d'objets qui est en vigueur dans toutes Jes provinces 

de common law et qui continue de s'y appliquer, sous reserve de quelques modifications 

mineures. 

Apres la fin de la Deuxieme Guerre mondiale, des changements tres importants sont survenus 

en Angleterre, ou le Jegislateur a apporte dix modifications majeures a sa Joi depuis 1 954. 

Certaines de ces modifications portaient davantage sur la protection du consommateur. 

L' Angleterre songe maintenant a adopter une toute nouvelle Joi sur la vente d'objets. 

Pour sa part, I' Australie a connu une experience semblable a celle du Canada : son systeme 

juridique repose sur 1 'application des regles de common law dans un contexte federal et sur 

! ' adaptation de differentes lois etrangeres pour repondre aux besoins Jocaux. Les 

modifications apportees en Australie concernaient principalement la protection du 

consommateur et les produits defectueux. 

Quant aux Etats-Unis, ils se sont demarques tres tot de I' Angleterre en adoptant Jeurs prop res 

regles et les travaux de Williston ne se limitaient pas a la simple reproduction de la loi 

anglaise. Cependant, la Uniform Sales Act n'a ete adoptee que par 36 Etats; c 'est pourquoi 

! 'article 2 du Uniform Commercial Code (UCC) a ete redige pour repondre a un certain 

nombre de preoccupations liees aux regles applicables a la vente. Tous les Etats ont adopte 

! 'article 2, qui est actuellement en cours de revision. 

Bien qu'il ait ete approuve par !'American Law Institute, ! 'article 2 revise du UCC a ete 

vivement conteste lors de la reunion de 1 999 de la National Conference of Commissioners 

on Uniform State Laws (NCCUSL). Un groupe de travail charge d'examiner Jes objections 

concernant ! 'article 2 revise a recemment presente un nouveau texte. 

En ce qui a trait a la situation au Canada, le professeur Ziegel souligne Jes travaux de la 

Commission de reforme du droit de 1 'Ontario, qui a presente au cours des annees 1 970 une 

recommandation portant sur la revision de laLoi sur la vente d'objets. Cette recommandation 

a ete soumise a la Conference pour ! 'harmonisation des lois et, dans le rapport qu'il a 

presente a la Conference, le comite charge d'examiner la question a recommande que le 

projet de loi de la Commission soit adopte a titre de Loi uniforme sur la vente d 'objets, sous 

reserve de certaines modifications. Aucun territoire n'a encore adopte ce texte de loi. 

Au Quebec, Jes regles de droit regissant les ventes s'appliquent aux biens immeubles. Elles 

comportent des differences en ce qui concerne les garanties implicites et imposent une 

responsabilite aux fabricants et aux grossistes, meme s'ils n'ont pas ete parties au contrat. 
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Le professeur Ziegel souligne que les Conventions de La Haye de 1 964 sur la Vente 

intemationale de marchandises n'ont jamais obtenu un grand appui. En 1 968, la CNUDCI 

a conclu qu'il etait necessaire de modifier en profondeur les regles de droit sur la vente 

intemationale de marchandises, tout en estimant que les lois uniformes de La Haye ne 

convenaient pas. Par la suite, la Convention sur les contrats de vente intemationale de 

marchandises qui a ete adoptee en 1 980 a ete bien accueillie. De 1 '  avis du professeur Ziegel, 

cette Convention ne pourrait servir de modele en vue de la revision de la Loi uniforme sur 

la vente d 'objets, parce que ladite Convention decoulait d'un compromis visant a concilier 

differents systemes juridiques. 

Les conclusions du professeur Ziegel sont les suivantes: 

1 .  La Loi uniforme sur l a  vente d 'objets devrait faire partie de la Strategie sur le 

droit commercial. 

2. La Loi uniforme sur la vente d 'objets pourrait constituer un bon fondement au 

depart, mais trop de temps s'est ecoule depuis son approbation pour qu'il soit 

possible de la remettre en vigueur sans la modifier. 11 y a done lieu de mettre sur 

pied un comite qui examinerait la Loi de 1 98 1  a la lumiere des plus recents 

changements. 

3 .  1 1  est premature d e  s e  preoccuper des differences entre les regles du Quebec et 

celles des autres provinces. Bien que les differences puissent sembler majeures, 

tel n'est pas le cas en pratique. Si un probleme se pose plus tard, nous pourrions 

envisager la possibilite d'adopter une formule canadienne de CVIM pour le 

Canada. 

Au cours du debat suivant ! 'expose du professeur Ziegel, on fait etat de la necessite 

d' examiner les dispositions du Code civil du Quebec concemant la CVIM afin de determiner 

la mesure dans laquelle il est possible de les integrer dans une loi uniforme enon<;ant les 

regles de common law. 

IL EST DECIDE: 

1 .  Que le rapport qui a ete presente par le professeur Ziegel soit re<;u. 

2. Que la Conference pour ! 'harmonisation des lois remercie le professeur Ziegel 

pour le travail qui lui et son collegue le professeur Duggan ont fait 

jusqu' aujoud'hui. 
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3.  Qu'il soit demande au comite d'orientation de la  Strategie du droit commercial 

de poursuivre I' exam en des problematiques soulevees dans le rapport du 

professeur Ziegel a la lumiere des discussions de la Section et de recommander 

au comite d'orientation de la Section civile des alternatives pour les solutionner 

ainsi que toute autre action appropriee incluant si necessaire la creation d'un 

groupe de travail. 

4. Que le rapport figure dans le compte rendu de 2000. Voir ! 'annexe F a la 

page 346. 

STRA TEGIE SUR LE DROIT COMMERCIAL -LOI UN/FORME SUR LA CESSION 

DES VALEURS MOBILIERES 

Lors de la Conference, un rapport a ete presente par John Gregory au nom de M. Erik 

Spink. De ! 'avis de M. Gregory, le projet est en realite une version canadienne de !'article 8 

du Uniform Commercial Code, qui regit le transfert du droit de propriete afferent aux titres. 

Une loi de cette nature est necessaire parce que le transfert se fait beaucoup plus rapidement 

qu'avant. Ce qui est decrit comme un probleme conceptuel inherent aux regles de droit 

actuelles devient reel lorsque les volumes sont eleves ou qu'il s 'agit de transactions 

intemationales. Les Etats-Unis et !'Union europeenne se sont penches sur ce probleme. La 

CHLC avait precedemment reconnu que les regles de droit devraient etre modemisees et 

respecter les principes de !'article 8 du UCC. 

Bien qu'un accord ait ete conclu au sujet des principes, la redaction n'est pas completee. 

Auparavant, la redaction devait etre entreprise par un groupe de redacteurs de ! 'Ontario, de 

I' Alberta et de la Colombie-Britannique. Recemment, la Commission des valeurs mobilieres 

de ! 'Ontario s'est montree interessee au projet et a exprime le desir d'y participer. 

M. Gregory souligne que, meme si la Conference de La Haye a decide d'elaborer un projet 

en mai 2000, ce projet conceme principalement des questions relevant du droit international 

prive. 

IL EST DECIDE: 

1 .  Que le rapport prepare par Eric Spink et presente par John Gregory soit re9u. 

2. Que M. Spink, conjointement avec les administrateurs de valeurs mobilieres du 

Canada, le consortium des legistes et les autres personnes interessees, soient 

encourages a continuer leur travail pour l'ebauche d'une Loi uniforme sur le 

transfer! de placement en valeurs mobilieres avec des commentaires. 
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3. Qu'une ebauche de loi, y compris des commentaires, dans la mesure de leur 
disponibilite, soient soumis a la conference de 2001. 

4. Qu'il soit demande a M. Spink de maintenir un lien etroit avec le coordonnateur 
national de la Strategie de droit commercial relativement a 1' evolution de ce 
pro jet. 

5. Que les orientatiens adoptees par la Section civile soient confrrmees. 

6. Que les personnes en charge du projet suivent les developpemments recents de 
droit international prive. 

7. Que le rapport figure dans le compte rendu de 2000. Le rapport parait au site 
web. Voir l'annexe M a la page 448. 

STRATEGIE SUR LE DROIT COMMERCIAL- CHANGEMENTS POSSIBLES 
AUX LOIS SUR LES SURETES MOBILIERES CANADIENNES 

Un rapport a ete prepare par les professeurs Catherine Walsh et Ron Cumming, c.r. et a ete 
presente a la Conference par la professeure Walsh. 

La professeure W alsh souligne que les pressions exercees en vue de modifier les lois 
canadiennes sur les sfuetes mobilieres provenaient de deux sources. La premiere est 
1' approbation des revisions apportees a 1 'automne 1999 a 1' article 9 du Uniform Commercial 
Code, lesquelles revisions entreront en vigueur en 2001. Trois categories de propositions 
sont pertinentes pour nos besoins. La premiere categorie se compose des propositions qui 
figurent deja dans la legislation canadienne. La deuxieme est celle qui ne convient pas pour 
le regime canadien et la troisieme est celle dont 1' examen serait souhaitable en vue de la 
mise en ceuvre au Canada. 

La deuxieme source de pression reside simplement dans le facteur temps, compte tenu de 
1' evolution considerable de la jurisprudence et des pratiques commerciales. 

Les professeurs Walsh et Cuming ont examine les modifications touchant !'interpretation, 
la portee et les questions de droit international prive. 

En ce qui conceme !'interpretation, suite a la revision de l'article 9, il est recommande 
qu'une nouvelle definition tenant compte des supports electroniques soit ajoutee. Le 
professeur Walsh a explique la reference que l'on trouvait relativement aux programmes 
informatiques. 

Il est egalement souhaitable d'ajouter une disposition etablissant une distinction entre les 
biens donnes a bail et les biens detenus aux fins de location a bail. 
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De plus, il est necessaire d'elargir la portee de la definition de la surete en garantie du prix 

d'achat afin de permettre le cautionnement reciproque. Il convient egalement d'elargir la 

portee des lois sur les suretes mobilieres et de clarifier le lien entre les regles de droit 

provinciales et federales. ll y aurait egalement lieu d'inclure les siiretes dans les reclamations 

delictuelles (sauf dans les cas de deces ou de blessures corporelles). 

Par ailleurs, quelques decisions indiquent une certaine confusion au sujet de la fiducie 

Quistclose; il importe d'eclaircir cette question. 

En ce qui conceme les contradictions entre les regles de droit federales et provinciales, des 

exemples concemant la Loi sur les banques et les questions relevant du droit maritime sont 

donnes. ll est propose que, dans le cas des affaires relevant du droit maritime, toutes les 

garanties couvrant les navires enregistres soient exclues. 

En dernier lieu, en ce qui a trait aux regles de droit international prive, un certain nombre de 

questions sont soulevees, mais la plupart sont considerees comme des questions visant a 

eclaircir certains aspects et a combler les lacunes qui ont ete relevees. L'adoption des 

nouvelles regles enoncees a ce sujet a !'article 9 revise n'est pas recommandee. 

La professeure W alsh commente brievement un certain nombre de questions accessoires, 

notamment les questions suivantes: 

I .  En ce qui conceme l a  creation des accords de sfuete, des descriptions generales 

sont possibles (p. ex., tous les biens actuels et futurs), mais il est propose de 

supprimer les biens insaisissables. 

2. Il est necessaire d'adopter des dispositions tenant compte des actes mobiliers 

electroniques et prevoyant une nouvelle methode de mise en etat. 

3.  Des modifications s'imposent par suite des changements apportes aux regles 

relatives a la faillite en ce qui conceme la date reelle d'une faillite. 

4. Il est necessaire de reviser les regles de primite afin de tenir compte des 

problemes decoulant de la fusion des societes. 

5. ll est necessaire d'inclure des dispositions visant a proteger les debiteurs. 

6. Il est necessaire de clarifier certaines clauses qui interdisent les cessions. 

La professeure W alsh termine son rapport en soulignant que les travaux se poursuivront sur 

une base de collaboration avec la Conference canadienne sur les suretes reelles mobilieres 

afin de promouvoir ! 'harmonisation. 
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Au cours de la discussion qui suit la presentation du rapport de la professeure Walsh, on 

souleve la question du lien entre la Loi sur les sfuetes sur les biens personnels de !'Ontario 

et les autres lois provinciales similaires ainsi que du lien entre les regimes de sfuetes 

provinciaux et le regime federal. 11 est propose qu'une harmonisation s'impose dans tous 

ces cas. 

11 est aussi propose que nous devrions abroger la Uniform Personal Property Security Act 

de 1982 et eviter d'adopter des dispositions inutiles; de plus, il est preferable de traiter 

certaines questions dans les lois sur le commerce electronique. 

IL EST DECIDE: 

1 .  Que le rapport de la Professeur Walsh soit re9u. 

2. Que la Conference pour ! 'harmonisation des lois remercie les professeurs 

Curning et Walsh pour le travail qu'ils ont accompli a ce jour. 

3. Que les Comites d'  orientation de la  Strategie du droit commercial et  de la Section 

civile exarninent avec la Conference canadienne sur les sfuetes reelles mobilieres, 

le comite sur les sfuetes mobilieres de la Section du droit des affaires de 

1 'Association du Barreau canadien (Ontario) et les autres personnes interessees, 

la possibilite de creer un Groupe de travail commun, ayant pour objectif: 

1. la preparation de regles uniforrnes pour modifier les lois canadiennes sur 

les sfuetes mobilieres. 

2. la preparation d 'une loi uniforrne sur les sfuetes mobilieres pour remplacer 

la loi uniforrne de 1982. 

3. Determiner de quelle fa9on les regimes de sfuetes mobilieres en vigueur 

en Ontario au Quebec et au federal pourraient etre harmonises davantage 

avec ceux en vigueur dans le reste du Canada. 

4. Que le rapport figure dans le compte rendu de 2000. Le rapport parait au site 

web. Voir ! 'annexe N a la page 449. 

LOI UN/FORME SUR LA MEDIATION 

M. J erry McHale, directeur du bureau du reglement des differends du ministere du procureur 

general de la Colombie-Britannique, presente un document de travail sur un projet de Loi 

uniforme sur la mediation. 
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M. McHale commente 1 'evolution de la mediation dans I' ensemble du Canada ainsi que des 

differentes lois et des differents reglements applicables et demande si on devrait adopter 

une loi uniforme en la matiere au Canada. Son rapport vise a amorcer une discussion a ce 

sujet. 

Selon M. McHale, la mediation est beaucoup plus populaire aujourd'hui, d'abord en raison 

des problemes lies aux poursuites intentees devant les tribunaux civils, notamment les frais, 

les retards et la complexite. Ces obstacles creent a leur tour un grave probleme d'acces a la 

justice. En deuxieme lieu, du point de vue du gouvernement, les problemes lies a l'arriere 

des instances et aux frais d'exploitation du systeme judiciaire ne cessent de s'aggraver. La 

solution ne se limite pas a la creation de nouveaux tribunaux et a I' accroissement du nombre 

de juges. Ces problemes existent dans ! 'ensemble des territoires regis par les regles de 

common law. M. McHale fait allusion au rapport de 1 996 du groupe de travail du ABC sur 

les systemes de justice civile, selon lequel les protections de nature procedurale et les regles 

relatives a !'application reguliere de la loi ne peuvent etre efficaces que dans la mesure ou 

les personnes ont acces aux tribunaux. De !'avis de M. McHale, l' interet pour la mediation 

ne cesse d'augmenter de la part des intervenants du milieu des affaires, non seulement en 

raison du cout associe au systeme traditionnel, mais aussi parce que la mediation a comme 

avantage de permettre de conserver de bonnes relations commerciales. 

Au Canada, les services de mediation sont assures de deux fa9ons. D'abord, par l'entremise 

du secteur prive, qui offre un systeme de nature volontaire et relativement peu reglemente. 

En second lieu, les tribunaux offrent egalement des services de mediation conformement 

aux dispositions adoptees en ce sens dans differentes lois et reglements ainsi que dans des 

regles et directives des tribunaux. 

Certaines lois se limitent a appuyer une demarche, tandis que d'autres lois exigent la 

mediation. Ces dernieres lois sont plus elaborees et comportent habituellement des 

dispositions sur les aspects suivants: 

1 .  la forme de la mediation et l a  nature de !'obligation, par exemple, ! 'obligation 

generale d'utiliser les services de mediation; 

2. la portee, c'est-a-dire les cas dans lesquels la mediation s'appliquera; 

3.  l'etape a laquelle la mediation s'appliquera; 

4. la confidentialite; se! on la regie generale, les negociations devraient demeurer 

confidentielles, mais la portee de cette regie n'est pas tout a fait claire, compte 

tenu, notamment, des lois sur l'acces a !'information et de la possibilite de 

renoncer a la confidentialite. 
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Dans les cas oil la mediation est obligatoire, d'autres questions se posent, comme la 

divulgation avant la mediation et les pouvoirs des personnes appelees a participer a la 

demarche. En Alberta, les parties sont tenues de negocier de bonne foi. M. McHale souligne 

que les taux de reglement et de satisfaction des parties sont presque aussi e!eves dans les 

cas de la mediation obligatoire que dans ceux de la mediation facultative. 

La question du mediateur a egalement beaucoup d'importance. I! n'existe pas de regie 

commune quant aux normes, a la conduite et aux competences ou encore aux frais et 

honoraires. Des questions se posent egalement en ce qui conceme I ' immunite du mediateur. 

I! y a lieu egalement d'examiner la fa<;on dont les reglements a ! 'amiable doivent etre etayes 

et le role que les tribunaux seront appeles a jouer. Aux Etats-Unis, l'accroissement des 

reglements a !'amiable a donne lieu a des problemes qui, a leur tour, ont engendre des 

pressions en vue de ! 'adoption de textes de loi uniformes. 

M. McHale reaffirme le plaidoyer en faveur d'une loi uniforme en invoquant les motifs 

suivants: 

1 .  l a  mediation est avantageuse e t  ! 'adoption d'une loi uniforme accelererait 

I' acceptation de cette demarche; 

2. les lois peuvent favoriser !'utilisation et l ' integrite de la procedure de mediation 

et en ameliorer les liens avec la procedure judiciaire; toutefois, M. McHale 

precise que les caracteristiques les plus recherchees de la mediation sont sa 

souplesse et son caractere informel et que le texte de loi peut donner lieu a des 

consequences rigides et bureaucratiques. De plus, ! 'adoption d'une loi sur la 

mediation pourrait mettre prematurement un terme a I' elaboration de 

caracteristiques essentielles qui s 'imposera avec le temps; 

3. la proliferation des lois sur la mediation ainsi que ! 'existence d'exigences 

contradictoires entre les Etats et a I ' interieur des Etats chez nos voisins americains 

ne constituent pas des raisons peremptoires au Canada, mais representent des 

changements importants. De plus, il importe de tenir compte des tendances 

jurisprudentielles differentes d'un territoire a ! ' autre en ce qui conceme, 

notarnment, la confidentialite, et du fait que la mediation est de plus en plus 

utilisee dans les litiges touchant plusieurs territoires. 

4. Le Canada n'a pas encore accumule la meme experience qu'aux Etats-Unis en 

matiere de legislation sur la mediation. Nous ne vivons pas les problemes qu'ils 

connaissent, mais il faut se demander si nous devrions attendre jusqu'a ce que 

les problemes surgissent. 
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M. McHale termine son expose en disant que nous devrions entreprendre des demarches 

afin cl' explorer les possibilites en ce qui conceme l'uniformite. M. John McClaugherty, de 

la National Conference of Commissioners on Uniform State Laws, mentionne que les grands 

probh�mes aux Etats-Unis resident clans la confidentialite et la competence. 

Il est suggere qu'il serait peut-etre premature a ce stade-ci d'adopter une loi uniforme, mais 

il n'est pas trop tot pour etudier la question plus a fond. On exprime certaines preoccupations 

selon lesquelles ! 'adoption d'une loi clans ce domaine pourrait nuire a la demarche. On fait 

egalement allusion a !'evolution de la situation sur la scene intemationale, notamment aux 

travaux de la CNUDCI et de La Haye. La Commission europeenne doit publier sous peu un 

livre vert sur les normes en matiere de mediation. 

IL EST DECIDE: 

1 .  Que le document de discussion prepare et presente par Jerry McHale soit re9u. 

2. Que la Conference pour ! 'harmonisation des lois remercie M. McHale pour le 

travail qu'il a accompli relativement a ce projet. 

3 .  Qu'il soit demande au Comite cl '  orientation de l a  Section civile de poursuivre 

le suivi des developpements en ce domaine et de creer un mecanisme pour la 

circulation de cette information en collaboration avec le Forum de justice civile 

et les autres personnes interessees. 

4. Que le rapport figure clans le compte rendu de 2000. Voir !' annexe C a la 

page 1 95.  

RAPPORT SUR LES INSTITUTIONS EUROPEENNES 

M. Philippe Lortie presente un aperyu instructif et interessant des diverses institutions 

reuvrant au sein de I 'Union europeenne, notamment la Direction generale Justice et affaires 

interieures, aupres de laquelle il a ete recemment assigne. M. Lortie souligne que la situation 

evolue tres rapidement en Europe clans ce nouveau domaine. Il commente egalement le 

« Score Board » de la Direction generale et nous donne une idee du vaste eventail de projets 

qu'elle compte entreprendre au cours des quatre prochaines annees, notamment au sujet de 

la cooperation judiciaire en matiere civile. Enfin, M. Lortie fait savoir que le Canada et 

! 'Union europeenne pourraient apprendre l'un de ! 'autre clans ce domaine, parce qu'ils 

possedent to us deux I' experience liee a la coexistence de cadres juridiques differents fondes 

sur les traditions de droit civil et de common law clans ce qui est parfois appele « un seul 

espace commun ». 
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IL EST DECIDE: 

1 .  Que la Conference pour I 'harmonisation des lois remercie Philippe Lortie 

pour sa presentation approfondie et instructive. 

RAPPORT DE LA NATIONAL CONFERENCE OF COMMISSIONERS ON 
UNIFORM STATE LAWS 

M. John McClaugherty, president de la National Conference of Commissioners on Uniform 

State Laws (NCCUSL), presente un rapport sur les activites de la conference au cours de la 

demiere annee. 

Au cours de la reunion qu'elle a recemment tenue a St. Augustine, en Floride, la NCCUSL 

a examine six projets de loi pour la premiere fois, mais seulement deux ont ete presentes en 

premiere lecture, soit les projets de loi intitules The Uniform Partnership Act et The Uniform 

Health Care Information Act. De plus, !'article 2 revise du UCC, qui conceme les ventes, et 

!'article 2A du UCC ont ete presentes en deuxieme lecture. 

La presentation relative a !'article 2 du UCC a connu quelques difficultes l'an demier et un 

nouveau comite de redaction a ete mis sur pied. Bien que des progres importants aient ete 

accomplis, I' American Law Institute est dec;u que le projet initial ait ete retire. Compte tenu 

de la possibilite que le texte ne so it pas adopte a l'unanimite, !'article 2 revise du ucc n'est 

pas presente, mais sera examine !'an prochain. 

Un debat a ete tenu au sujet de !'article 1 du UCC, mais il est decide de ne pas poursuivre 

l'examen de cet article avant la fin des travaux relatifs a !'article 2 .  Des discussions ont 

egalement eu lieu au sujet de la loi intitulee The Non-Judicial Foreclosure and Powers of 

Sale Act ainsi qu'au sujet de Ia Loi uniforme sur la mediation, meme si celle-ci ne figure pas 

a l'ordre du jour, notamment en ce qui a trait aux questions liees au privilege et a la 

confidentialite que cette loi souleve. 

L'adoption ou la modification des huit lois suivantes a ete approuvee: 

1 .  The Revised Uniform Arbitration Act; 

2. The Uniform Interstate Enforcement of Domestic Violence Protection Orders 

Act; 

3. The Revised Uniform Parentage Act; 

4. The Uniform Athlete Agents Act; 

5. The Uniform Money Services Act; 
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6. The Uniform Trust Code; 
7. Des modifications touchant la Uniform Computer Information Transactions Act; 

8. Uniform Principal and Income Act 

Un comite de redaction devait examiner les modifications a apporter a la loi intitulee The 

Uniform Interstate Family Support Act et un autre, les modifications touchant !'article 7 du 

ucc. 

Lors de la rencontre de l'hiver de l'annee demiere, la NCCUSL a approuve la mise sur pied 

des comites de redaction charges d'elaborer des procedures relatives a !'obtention et a la 

preservation du temoignage des mineurs ainsi qu 'une loi facilitant la conversion ou la fusion 

des organisations commerciales. Un comite special ayant pour mandat d' examiner les taxes 

relatives aux ventes intemationales a egalement ete forme. Des comites de redaction ont ete 

crees pour l'examen des articles 3, 4 et 4A du UCC et un comite d'etude a ete cree pour 

examiner l'emploi a mauvais escient des renseignements de nature genetique. 

La NCCUSL a egalement autorise la reconstitution et ! 'expansion de trois comites, soit le 

comite mixte de la collaboration entre la CHLC et NCCUSL, le comite de liaison avec le 

gouvemement federal et le comite de liaison avec la CHLC et d'autres organisations 

intemationales. M. McClaugherty termine son expose en rappelant ! 'importance d'une 

collaboration continue entre les deux conferences. 

IL EST DECIDE: 

1 .  Que le rapport soit rec;:u et que la Conference pour !'harmonisation des lois 

remercie M. McClaugherty pour sa presentation instructive. 

EXECUTION DES JUGEMENTS EN MATIERE CIVILE 

Un rapport soulignant les elements qui devraient etre developpes pour une Loi uniforme sur 

l 'execution des jugements en matiere civile fut presente par le professeur Lyman Robinson, 

c.r. de l 'Universite de Victoria. 

Prealablement a sa presentation, M. Close a resume brievement le contexte dans lequel le 

projet prend place. I! a informe les participants que lors de la reunion d'Halifax il y a deux 

ans, I' Alberta et Terre-Neuve ont presse la Conference de prendre part a ce projet. Cette 

pression venait du fait que leurs deux regimes d'execution de jugements en matiere civile 

avaient connu de substantielles modifications. 
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Le professeur Robinson, de l 'Universite de Victoria, rappelle les quatre aspects a examiner, 

so it 1' introduction des mesures d' execution, le recouvrement, les exemptions et la distribution. 

De l'avis du professeur Robinson, il importe de trouver une reponse aux quatre questions 

suivantes: 

1. Est-il possible de confirmer les problt!mes pen;us et la necessite d'apporter une 

reforme? 

2. Est-il possible de determiner les elements essentiels en tenant compte 

principalement des principes suivants: 

i) l 'exigibilite universelle; 

ii) les exemptions equitables; 

iii) le partage entre les creanciers; 

iv) l 'enregistrement et !'integration avec les regles sur les suretes mobilieres; 

v) !'adoption d'une loi unique; 

vi) une surveillance judiciaire minimal e. 

3. Les reformes apportees en Alberta et a Terre-Neuve constituaient-elles un bon 

point de depart? 

4. Quelle devrait etre la composition du groupe de travail? 

Le professeur Robinson a souligne qu'en Colombie-Britannique, la premiere question avait 

rec;:u une reponse positive. Une fois qu'il a revise son document en profondeur, le professeur 

a note qu'il existait deux autres questions a examiner : la distribution du produit et l 'ordre 

de priorite de la distribution. 

Apres la presentation, bon nombre de participants s'exprimerent en faveur de la creation 

d'un regime d'enregistrement. Il a ete decide unanimement qu'a  l'egard des jugements 

hors province il y ait engagement de courtoisie intemationale reciproque et enregistrement 

direct. On a rapporte qu'a Terre-Neuve durant les trois demieres annees, cette mesure a 

demande un travail considerable de la part du sherif, surtout au cours de la phase de transition. 

Il est tres avantageux de pouvoir saisir d'autres types de biens, notamment des permis et 

licences. A Terre-Neuve, le regime n'est pas integre dans la Loi sur les sfuetes sur les biens 

personnels (LSBP). 

Il y a eu tres peu de problemes en Alberta et tres peu de commentaires furent formules 

relativement aux raisons ayant mene aux changements. On presume que le degre de 

satisfaction est tres eleve. 
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Le Nouveau-Brunswick, la Nouvelle-Ecosse et l'Ile-du-Prince-Edouard ont integre leurs 

n!gles relatives a I' execution des jugements dans leurs LSBP. Un jugement est essentiellement 

une surete. La politique mise en place pour les priorites determinees par enregistrement 

fonctionne bien. Panni les problemes releves au Nouveau-Brunswick, mentionnons la 

determination de l'identite du debiteur sur jugement et le cout tres eleve du regime dans le 

cas des petites creances. 

11 a ete decide unanimement que le projet devrait proceder. 

IL EST DECIDE: 

1 .  Que le rapport exposant les elements d'un plan de travail prepare et presente 

par le professeur Lyman Robinson soit rec;:u. 

2 .  Que l a  Conference pour I 'harmonisation des lois remercie l e  professeur Robinson 

pour le travail qu'il a accompli relativement a ce projet. 

3 .  Que l a  Section civile confirme son interet dans !'elaboration d'une loi modele 

ou uniforrne relativement a ce projet. 

4. Que les comites d'orientation de la Section civile et de la Strategie du droit 

commercial continuent leurs efforts pour identifier une personne qui pourrait 

diriger ce pro jet et prennent les mesures appropriees pour le poursuivre incluant 

si necessaire l'etablissement d'un groupe de travail. 

5 .  Que l e  rapport figure dans le compte rendu de 2000. Voir ! 'annexe D a la 

page 222. 

MODIFICATIONS A LA LOJ UN/FORME S UR LES PRIVILEGES 

M. Darcy McGovem presente au nom du groupe de travail un rapport au sujet de la Loi 

uniforme sur les privileges, que la Conference a precedemment adoptee. Le cornite a examine 

la question et juge que certaines modifications relativement mineures s'imposaient. Ces 

modifications sont les suivantes : 

1 .  rendre possibles l'enregistrement et l 'opposabilite d'un privilege a l'exterieur 

de la province de la meme fac;:on qu'ils le sont dans ladite province. M. McGovem 

precise que cette possibilite doit se limiter au territoire canadien. 

2. !'utilisation des mots « et comprenant » dans la definition du mot « services » 

indique que d'autres services pourraient donner lieu a un privilege. La 

modification proposee rendrait la liste exhaustive; 
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3.  il  y a lieu de modifier I'  article 5 afin de veiller a ce que le titulaire du privilege 

qui n'a pas un privilege opposable n'obtienne pas la priorite par rapport a un 

creancier sur jugement; 

4. il y a lieu de modifier ! 'article 8 afin de proteger la personne qui fait affaires 

avec le proprietaire lorsqu'un privilege est cree par une personne qui se trouve 

en possession du bien en question sans en etre proprietaire en exigeant que le 

privilege afferent a des biens ne portant pas de numero de serie soit enregistre 

tant a l 'encontre du proprietaire que de la personne qui demande le service. 

IL EST DECIDE: 

1 .  Qu 'une version amendee de la Loi amendant la Loi uniforme sur les privilieges 

soit transmise aux autorites legislatives, aussitot que possible dans les deux 

langues officielles et qu'a moins que deux objections ou plus a son adoption 

soient re<;:ues par le directeur executif de la Conference d'ici le 30 novembre 

2000, la loi soit consideree comme adoptee en tant que loi uniforme. 

Aucun objection n'etant re<;:ue, les modifications et le texte consolide ont ete 

appouves le 3 1  mars 200 1 .  

2. Que les dispositions de la Loi amendant la Loi uniforme sur les privilieges, 

soient consolidees avec celles de la Loi uniforme sur les privilieges de 1996 et 

que ! 'adoption de cette loi consolidee par les autorites legislatives leur soit 

recommandee. Voir le site web de la Conference a http://www.chlc.ca/fr/us 

3 .  Que la  loi et le  rapport du groupe de travail figure dans le  compte rendu de 

2000. Voir !'annexe G a la page 376. 

BIENS INCORPORELS NON RECLAMES 

M. Russell Getz presente un rapport provisoire. Le rapport final et le projet de loi ainsi que 

les commentaires seront prepares en vue de la reunion de l'an prochain. M. Getz informe 

les participants que les deux grandes questions a regler sont les suivantes: 

1 .  Les droits et obligations des titulaires et administrateurs - il est necessaire 

d'adopter des reglements appropries a l 'egard de differentes categories de 

titulaires qui n' ont pas le meme lien avec le territoire conceme. M. Getz souligne 

que les consequences extraterritoriales du texte de loi pourraient constituer un 

probleme en cas d'absence de loi uniforme. 

2. Execution - le probleme reside ici dans la necessite d'atteindre un equilibre 

afin d'eviter que les mesures liees a la conformite ne deviennent trop onereuses. 
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Au cours de la discussion qui suit la presentation du rapport de M. Getz, on demande si des 

consultations ont ete tenues, notamment avec les detaillants, au sujet des certificats-cadeaux 

ainsi que des actions des societes ouvertes. M. Getz repond par !'affirmative et l'on insiste 

sur la necessite de ces consultations. 

IL EST DECIDE: 

1 .  Que le rapport du groupe de travail soit rec;u. 

2. Qu'une ebauche de Loi uniforme sur les biens incorporels non reclames et des 

commentaires soient prepares pour la Conference de 200 1 .  

3. Que le rapport figure dans le  compte rendu de 2000. Le rapport parait au site 

web. Voir !'annexe P a la page 45 1 .  

LOI UNIFORME SUR LES TESTAMENTS (MODIFICATIONS) 

Un rapport fut presente par M. Peter Lown, c.r. de l'Institut de reforme du droit de 1' Alberta. 

M. Lown informe les participants de la reunion que !'article 1 9  de la Loi uniforme sur les 

testaments, que la Conference a adoptee en 1987, permet au tribunal d'ignorer l'inobservation 

des formalites d'execution d'un testament, lorsqu'il est convaincu que le document en 

question traduit ! 'intention du testateur. Bien que la note marginale renvoie au 

[TRADUCTION] « respect en substance », la Loi accorde en realite un pouvoir general de 

dispense. Les deux types de dispositions sont fondes sur 1 'hypo these selon laquelle nous ne 

devrions pas permettre que les testaments par ailleurs valables soient annules en raison de 

« technicalites ». Toutefois, il y a une difference entre une regle exigeant le respect en 

substance et un pouvoir general de dispense. 

Le rapport et la recommandation que les commissaires de la Saskatchewan ont presentes a 

la Conference en 1 987 ont ete changes a la demiere minute en raison de problemes releves 

lors de 1' experience vecue au Queensland. Dans une affaire subsequente en ten due au 

Manitoba, la Cour d'appel du Manitoba a statue que la loi manitobaine, sur laquelle la loi 

uniforme etait calquee, devrait etre interpretee de maniere a exiger une tentative de respecter 

les formalites. Cette exigence a ete supprimee au Manitoba par suite des modifications 

apportees subsequemment a la loi en question. De plus, les tribunaux de la Saskatchewan 

ont confirme que le pouvoir de dispense n'exigeait aucun degre particulier de tentative de 

respecter les formalites. Les lois du Manitoba, du Nouveau-Brunswick, de l'Ile-du-Prince­
Edouard, de la Saskatchewan et du Quebec enoncent maintenant un pouvoir general de 

dispense. En Australie, les lois de tous les etats du Commonwealth, sauf celles du Queensland, 

prevoient egalement un pouvoir de cette nature, a 1 'instar du Uniform Probate Code que la 

plupart des :Etats americains ont adopte. 
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Dans son rapport, M. Lown passe en revue la politique qui a ete appliquee et les decisions 

qui ont ete rendues depuis la promulgation de la loi uniforme. D'apres les consultations 

menees par l 'Institut de reforme du droit de !'Alberta, la question s 'est posee beaucoup plus 

souvent que ce que I' on croyait, ce qui n' a fait qu' accentuer la necessite d' adopter un pouvoir 

de dispense general. M. Lown pose trois questions: 

I. Un pouvoir general de dispense devrait-il exister? 

2. Que! est le degre de preuve exige? 

3 .  Quelles sont les formalites pouvant faire l'objet d'une dispense? 

En reponse a ces questions, les commissaires de I' Alberta en arrivent a la conclusion qu'un 

pouvoir general de dispense devrait exister et que ce pouvoir est desormais prevu dans la 

Loi uniforme sur les testaments. Toutefois, un changement devrait etre apporte a la note 

marginal e. 

Bien que le degre de preuve indique soit celui de la probabilite la plus forte, il s'agit d'un 

fardeau qui evolue en realite en fonction du degre d'inobservation. Les commissaires de 

I' Alberta recommandent qu 'une preuve « claire et convaincante » so it exigee, ce qui serait 

compatible avec le libelle du Uniform Probate Code. 

En ce qui concerne les formalites qui devraient etre couvertes, il peut s'agir de toutes les 

formalites, ou encore de !'ensemble des formalites, sauf la signature. En d'autres termes, la 

question qui se pose est celle de sa voir si 1 'exigence relative a la signature a une importance 

telle qu' elle devrait etre traitee separement. Les commissaires de I' Alberta repondent par la 

negative a cette question et recommandent egalement ce qui suit: 

I .  que l e  pouvoir d e  dispense s 'applique a toutes les formalites; 

2. que le pouvoir de dispense comporte une enumeration des formalites pouvant 

faire l 'objet d'une dispense; 

3 .  que l e  pouvoir de dispense soit exerce uniquement lorsqu'une preuve claire et 

convaincante existe; 

4. que la preuve porte sur ! 'intention de creer un document testamentaire. 

Les commissaires de I' Alberta recommandent que ce pouvoir soit mis en reuvre par l'ajout 

d'une presomption refutable selon laquelle le testament qui n' est pas conforme n'est pas 

valable, ce qui va dans le sens de la recommandation 5 1  du rapport de 1 987. 

La discussion qui suit la presentation porte sur la question de savoir si les dispositions 

devraient s'appliquer aux personnes qui decedent avant ! 'entree en vigueur de la loi. I! est 

propose de laisser aux differents territoires le so in de determiner eux-memes la date d' entree 

en vigueur, qui devrait done etre indiquee entre parentheses. 
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M. Lown souligne que, d'apres les commentaires qu'il a re9us, un pouvoir general de dispense 

est inhabituel et devrait done etre justifie au moyen d'une exigence plus stricte en ce qui a 

trait a la preuve. 

Au cours du debat qui suit, il est propose que les documents electroniques soient exclus. La 

Conference juge que la norme de preuve devrait etre celle d'une preuve claire et convaincante 

et qu'elle devrait s'appliquer aux nouvelles formes d'ecrit, notamment les documents 

informatiques, les photographies et les bandes video. Cela souleve la question a savoir si 

nous parlons de la correction des lacunes ou des differentes fa�tons de creer un testament. 

Selon M. Lown, la question qui se pose est celle de savoir comment accommoder les 

nouveaux supports et non comment accommoder les testaments electroniques. 

IL EST DECIDE: 

1 .  Que l e  rapport des commissaires de 1 '  Alberta soit re�fu. 

2. Qu'il soit demande aux commissaires de 1' Alberta de preparer une ebauche 

d'amendement a la Loi uniforme sur les testaments dans les deux langues 

officielles pour remplacer 1' article 19 en prenant la legislation proposee dans le 

rapport de l'Institut de reforme du droit de 1' Alberta comme base mais en la 

modifiant pour prendre en compte les discussions et deliberations de la Section, 

ainsi que des commentaires referant a la jurisprudence relative a !'expression 

"claire et convaincante" et que cette ebauche soit transmise aux autorites 

legislatives des que possible et qu'a moins que deux objections ou plus a son 

adoption soient re9ues par le directeur executif de la Conference d'ici au 30 

novembre 2000, que la disposition soit consideree comme un amendement a la 

Loi uniforme. 

3 .  Que l e  comite d'orientation de la Section civile avec l'Institut de reforme du 

droit de 1' Alberta et les autres personnes interessees developpent les gran des 

lignes d'un pro jet pour amender la Loi uniforme sur les testaments pour prendre 

en compte les nouvelles technologies et dans la mesure ou un tel projet peut 

etre defini, qu'il soit demande a l'Institut de reforme de 1 '  Alberta de constituer 

les documents necessaires pour la reunion de la Conference de 200 1 .  

4. Que le rapport figure dans le compte rendu de 2000. Le rapport parait au site 

web. Voir l'annexe Q a la page 452. 
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LOI HARMONISEE SUR LES SOCIETES EN NOM COLLECTIF A 

RESPONSABILITE LIMITEE 

M. Close souligne qu' au cours de la reunion de la Conference tenue 1' an dernier, une loi sur 

les societes a responsabilite lirnitee a ete approuvee comme loi type, sous reserve de la 

regie du 30 novembre. Une version anglaise de la loi a ete produite en temps opportun, 

mais des difficultes ont ete relevees lors de la redaction de la version fran<;aise. Il est decide 

de saisir de nouveau la Section en vue d'adopter de fa<;on formelle la loi (dans les deux 

langues ), meme si la politique elle-meme a ete arretee 1' an dernier. Au cours de la preparation 

de la version fran<;aise, deux modifications mineures a la version anglaise preparee plus tot 

se sont egalement revelees necessaires. 

IL EST DECIDE: 

1 .  Que l'ebauche de Loi sur les societes a responsabilite limitee presentee a la 

Section civile dans les deux langues officielles incluant les deux modifications 

mineures de forme dans la version anglaise soit adoptee a titre de loi modele. 

2. Que la loi figure dans le compte rendu de 2000. Voir !'annexe B a la page 1 75.  

RAPPORT EN DROIT INTERNATIONAL PRIVE 

Mme Elizabeth Sanderson presente aux participants de la reunion un aper<;u des activites de 

la Section du droit international prive du ministere de la Justice. 

IL EST DECIDE: 

1 .  Que le rapport soit re<;u et figure dans le compte rendu de 2000. Le rapport 

parait au site web. Voir !'annexe 0 a la page 450. 

2. Que la Conference pour 1 'harmonisation des lois remercie Elizabeth Sanderson 

pour sa presentation instructive. 

AUTRES PROJETS 

Uniform Transhoundary Pollution Reciprocal Access Act (loi uniforme sur les droits 

de recours reciproques contre la pollution transfrontaliere) 
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M. Close explique les raisons pour lesquelles le reexamen de cette loi uniforme a ete demande. 

Le texte avait ete elabore au debut des annees 1 980 en collaboration avec la NCCUSL. 
Etant donne qu'aucune autre communication n'a ete re9ue des parties quant a la revision de 

cette loi et que la NCCUSL n'a re9u aucune demande correspondante, il est decide qu'aucune 

autre mesure ne devrait etre prise a cet egard pour !'instant. 

Uniform Pension Benefits Standards Act (loi uniforme sur les normes des prestations 

de retrai te). 

M. Close explique les raisons de la demande portant que la Conference ajoute a son 

programme un projet de redaction d'une loi uniforme sur les normes des prestations de 

retraite. Sherallyn Miller, la surintendante des regimes de retraite de la Colombie-Britannique 

et la presidente du Comite de !'Association canadienne des organismes de controle des 

regimes de retraite (CAPSA) sur la legislation uniforme en matiere de regimes de retraite, 

se joint aux participants de la reunion. I! est decide de poursuivre les communications entre 

le Comite de la CAPSA et le Comite d'orientation afin d'etablir les grandes !ignes d'un 

nouveau projet a ce sujet une fois que la CAPSA aura termine ses travaux concemant les 

principes de base d'un texte de loi uniforme. 

Conventions de La Haye sur la protection des adultes et des enfants 

Le Comite d'orientation mettra sur pied un groupe de travail qui preparera des projets de loi 

uniformes au sujet de la mise en reuvre des Convention sur la protection internationale des 

adultes et Convention concernant la competence, la loi applicable, la reconnaissance, 

!'execution et la cooperation en matiere de responsabilite parentale et de mesures de 

protection des enfants. 

Convention d'UNIDROIT relative aux garanties internationales portant sur des 
materiels d'equipement mobiles 

Le Comite d' orientation examinera un pro jet eventuel sur la mise en reuvre de la Convention 

d'UNIDROIT relative aux garanties internationales portant sur des materiels d'equipement 

mobiles. 

RAPPORT DU COMITE DE MISE EN CANDIDATURE 

La reunion de la Section civile se termine par la presentation du rapport du comite de mise 

en candidature. Suivant la recommandation du comite, Mme Susan Amrud, des commissaires 

de la Saskatchewan, est elue a l 'unanirnite presidente de la Section civile. 
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CRIMINAL LAW SECTION 

MINUTES 

ATTENDANCE 

Thirty-nine delegates representing all jurisdictions, except Nunavut and NWT, attended the 

Criminal Section proceedings. (All jurisdictions were, however, represented at the 

Conference.) Jurisdictional delegations included Crown Attorneys, defence counsel, 

academics, government officials and judges. 

OPENING 

Lee Kirkpatrick presided as Chair and Catherine Kane acted as Secretary for the meetings 

of the Criminal Section. The Section convened to order on Sunday, August 1 3 .  

The Heads of each delegation introduced the members of their delegations. 

PROCEEDINGS- RESOLUTIONS 

Fifty-three resolutions were submitted by jurisdictions for consideration including two floor 

resolutions. Of the 53 resolutions considered, 38 were carried as proposed or amended, 7 

were withdrawn after discussion, 1 was withdrawn before any discussion, and 8 were 

defeated. (Note - one resolution was in two parts, one part carried, one part defeated.) In 

several instances, the total number of votes varies, due to the absence of some delegates for 

part of the proceedings. 

REPORT OF THE CHAIR 

The following discussion papers were tabled: 

Regulating Charter Applications - Final Report of the Working Group 

A subcommittee of the Uniform Law Conference, Criminal Section was established in 1 997, 

in response to a resolution, to study the issue of the regulation of Charter applications and 

develop rules to govern such applications and to make such other rules as deemed appropriate 

in consultation with the bar and judiciary. 

The Working Group provided progress reports in 1 998 and submitted an Interim Report in 

1 999. At the 1 999 Conference, it was agreed that the Working Group should pursue the 

recommended option of creating a model set of rules of court to regulate Charter applications. 

The final report submitted to the 2000 Uniform Law Conference, Criminal Section sets out 

such rules with a detailed rationale for the overall approach and for each rule. 
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Following discussion of the Report and Rules, the following recommendations of the Working 

Group were supported: 

The Working Group recommends that the Uniform Law Conference ratify 

and endorse the Rules of Court Governing the Conduct of Applications in 

Constitutional Matters, as a model set of rules. 

2 The Working Group recommends that a copy of this Report be forwarded to 

the Chief Judges and Chief Justices of each Criminal Court in Canada, and to 

federal and provincial Judicial Councils, for their consideration as a means 

of promoting the orderly litigation of Charter applications. 

3 The Working Group recommends that a copy of the Report be forwarded to the 

Attorney General of Canada and the Attorney General and/or Minister of 

Justice of each province and territory for their consideration on the question 

of whether a wide ranging consultation with interested groups (including 

members of the bar) should be conducted with a view to enacting National 

Rules of Court Governing the Conduct of Applications in Constitutional Matters. 

By way of resolution, the Uniform Law Conference of Canada voted to approve the 

recommendations, 29-0- 1 .  See Appendix R at page 452 . 

Corbett Applications - A  Background Research Paper 

In response to a 1 999 resolution calling on the Uniform Law Conference of Canada to 

establish a subcommittee to examine a range of issues arising from Corbett applications, 

regarding limitations on cross-examination of an accused on their previous convictions, 

and to investigate the relevant law in other common law jurisdictions, and develop guidelines 

and/or make recommendations, the Uniform Law Conference of Canada commissioned a 

background research paper. The paper was prepared by Professor David Paciocco, University 

of Ottawa, and submitted to the 2000 Conference. 

Delegates praised the comprehensive review of the law and procedure governing Corbett 

applications and the analysis of related provisions, including the issue similar fact evidence 

and the bad character rule. 

Some of the debate focussed on the proposed shift of the onus to the Crown to establish 

why the criminal record should be introduced, and the lack of a rationale to support such a 

significant change. Discussion also focussed on whether or not codification is necessary. 

Professor Paciocco's paper includes several proposed amendments to s. 1 2  of the Canada 

Evidence Act. Delegates noted that the proposals would require more careful analysis and 

discussion. 
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Following preliminary discussion of the paper, the Canadian Council of Criminal Defence 

Lawyers proposed an amendment to their resolution, originally submitted to call for a review 

of s. 666 of the Criminal Code and s. 12 of the Canada Evidence Act. 

The resolution, as amended, and as carried, calls for a subcommittee of the Uniform Law 

Conference of Canada to be established (including Crown, defence bar, government officials 

and others interested) to review the proposals in detail and make recommendations to the 

2001 Uniform Law Conference. Professor Paciocco's paper provides the groundwork for 

the discussion of the subcommittee. See Appendix H at page 387. 

Law Enf orcement and Criminal Liab ility - White Paper, June 2000 

The Government White Paper, tabled in the Senate, June 22, 2000, along with draft legislative 

proposals was discussed by delegates. Although the consultation process seeks comments 

by September 15, 2000, delegates were advised to carefully consider the issues and their 

comments would be received up to October 15, 2000. Delegates representing the defence 

bar (CBA, Criminal Justice Section, CCCDL and Criminal Lawyers Association) noted 

concerns about the general principle of sanctioning any criminal offences and the scope of 

the proposed immunity. The debate centered around the need to balance the risk to public 

safety with risks of increasing police powers. A majority of delegates noted that despite the 

complexity of the issue, legislation was essential. 

Department of Justice officials invited the CBA, CLA, CCCDL and Barreau de Quebec to 

participate in focussed face-to-face consultations, in addition to encouraging written 

submissions. 

G roup Assault; "Swarming" 

An issues paper on group assault, commonly referred to as "swarming" was discussed briefly 

and further comments (in writing) by delegates were invited by the Department of Justice. 

The paper reviewed the type of conduct referred to as "swarming", the offences and applicable 

punishment available to address this conduct. 

Delegates noted that the existing offences are adequate to address the behaviour, however 

proof of the offence (e.g., assault causing bodily harm, homicide) is often problematic since 

more than the mere presence of a person (participant) at the scene must be proved. It was 

also noted that the behaviour which results in swarming often requires a non-legal approach; 

i.e. preventative measures and other interventions to ensure that youth, in particular, are not 

drawn to violent "gang" type behaviour. See Appendix I at page 411. 
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REPORT OF THE SENIOR FEDERAL DELEG ATE 

The following Report of the Senior Federal Delegate, Richard G. Mosley, Assistant Deputy 

Minister, Criminal Law Policy and Community Justice Branch was tabled. 

Several initiatives over the last year (1999-2000) have been influenced by the work of the 

Criminal Section and/or would be of interest to Criminal Section delegates. These initiatives 

include: 

Law Enforcement and Criminal Liability: White Paper - The White Paper was tabled by 

the Minister of Justice in the Senate on June 22, 2000. It includes draft legislation to respond 

to the Supreme Court of Canada's ruling in John Campbell and Salvatore Shirose v. The 

Queen. 

A copy of the paper was distributed to U.L.C. delegates. 

Bill C-36, An Act to amend the Criminal Code (criminal harassment, home invasions, 

applications for Ministerial review - miscarriages of justice, and criminal procedure) 

and to amend other Acts, was tabled in the House of Commons by the Minister of Justice 

on June 8, 2000. 

This enactment amends the Criminal Code by 

(a) codifYing and clarifYing the review process for applications to the 

Minister of Justice with respect to allegations of miscarriage of justice; 

(b) increasing the maximum penalty for criminal harassment; 

(c) reforming and modernizing criminal procedure with respect to 

• procedural aspects of preliminary inquiries, 

• the disclosure of expert evidence, 

• rules of court in relation to case management and preliminary 

inquiries, 

• electronic documents and remote appearances, 

• a plea comprehension inquiry scheme, 

• private prosecutions, 

• the selection of alternate jurors, and 

• restriction on the use of agents. 

This enactment also amends the National Capital Act by increasing the maximum fine 

available and the National Defence Act by providing for fingerprinting. 
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Bill C-17, An Act to amend the Criminal Code (cruelty to animals, disarming a peace 

officer and o,ther amendments) and the Firearms Act (technical amendments), was tabled 

in the House of Commons by the Minister ofJustice on December 1, 1999 . 

Bill C-18, An Act to amend the Criminal Code (impaired driving causing death and other 

matters) was introduced on December I, I999 and was passed by the House of Commons 

and Senate in June and received Royal Assent on June 30, 2000. The amendments will be 

proclaimed into force September I, 2000. 

These amendments 

• increase the maximum penalty for impaired driving causing death from I4 years to life 

imprisonment; 

• allow police to seek a warrant for a blood sample from a driver suspected to be drug 

impaired, following a collision involving injury or death when a driver cannot consent; 

and 

• amend the definition in the French version of motor vehicle (reflecting the I999 U.L.C. 

resolution). 

Note that Private Member's Bill C-202 (Dan McTeague), An Act to amend the Criminal 

Code (flight) was passed by the House of Commons and Senate and came into force on 

March 30, 2000. The amendment created new offences. 

• failing to stop a motor vehicle with intent to evade a peace officer (5 year maximum) 

• dangerous driving causing bodily harm during such flight from police ( 14 year maximum) 

• dangerous driving causing death during such a flight (life, maximum) 

The issue of police chases was discussed at the I999 U.L.C. 

Bill C-23, The Modernizing Benefits and Obligations Act, was tabled on February I I, 

2000 and received Royal Assent June 30, 2000. The Omnibus Bill amends sixty-eight federal 

statutes including the Criminal Code to ensure that same sex and common law relationships 

are equally recognized in our law. The amendments to the Criminal Code include: 

• a definition of common law partner (s. 2) 

• repeal of s. 23(2) (husband or wife not accessories after the fact) 

• s. 2 I5( I)(b) amended to refer to spouse or common law partner (re providing 

necessaries of life) 

• repeal of s. 2 I5(4)(a) (presumptions of marriage) 

• amendment of s. 215( 4)( c) regarding presumption of failure to provide necessaries 

of life for a child 
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• repeal of s. 329 (theft between husband and wife) 

• replacement of the word "spouse" with "spouse or common law partner" in the 

following sections 

- s. 215(4)(d) 

- s. 423(1)(a) 

- s. 718 .2(a)(ii) 

- s. 722(4)(b) 

- s. 738(1)(c) 

- s. 810(1) 

- s. 81 0(3.2) 

Bill C-19, An Act respecting genocide, crimes against humanity and war crimes and to 

implement the Rome Statute of the International Criminal Court, and to make 

consequential amendments to other Acts, relates to the implementation of Canada's 

obligations under the Rome Statute of the International Criminal Court. The legislation 

makes it an offence to commit genocide, a crime against humanity or a war crime. 

Consequential changes are also made to Canada's extradition and mutual legal assistance 

legislation to enable Canada to comply with its obligations to the ICC. The enactment also 

affirms that any immunities otherwise existing under Canadian law will not bar 

extradition to the ICC or to any international criminal tribunal established by resolution of 

the Security Council of the United Nations. 

Bill C-19 was reported (with amendments) to the House of Commons on June 7, 2000 from the 

Standing Committee on Foreign Affairs and International Trade. The Bill received Royal Assent 

on June 29,2000. 

Bill C-244, An Act to provide for the taking of samples of blood for the benefit of persons 

administering and enforcing the law and good Samaritans and to amend the Criminal 

Code, was introduced in the House of Commons by the Honourable Member for Fraser 

Valley (Mr. Chuck Strahl) on October 18, 1999. The Bill passed Second Reading and is 

now being examined by the Standing Committee on Justice and Human Rights. The 

Committee has heard witnesses, including officials of the Department of Justice, Health 

Canada, the Canadian Police Association, the Canadian HIV/AIDS Legal Network and 

representatives of non-governmental organizations. 
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Bill C-244 would create legislation that would establish a mechanism for obtaining and 

executing a search warrant on the human body. This means that a designated person (a fire­

fighter, a doctor, a person whose profession is to care for sick people, a peace officer, a 

security officer or a person assisting a peace officer), could ask a justice of the peace to 

issue a warrant authorizing a peace officer to require a medical practitioner or a qualified 

technician to take samples of blood. These samples would be taken from a person who has 

received assistance from the designated person, where there has been contact of bodily 

fluids and where the person who received help could be suspected of being infected with 

some diseases, more specifically hepatitis B, hepatitis C or HIV. 

The amendments, if passed would apply where there has been an exchange of bodily fluids; 

there is no requirement than an offence is alleged to have been committed. 

[Recall that a 1998 Uniform Law Conference resolution called for an amendment to authorize 

a warrant for a blood sample to determine the seriousness of the offence or prove the 

commission of the offence where there are reasonable grounds to believe that the person 

named in the warrant: suffers from an infectious disease that could endanger the security or 

life of another person; that the person transmitted the infectious disease to another person, 

while committing an offence against the security or life of that person; and that reasonable 

grounds exist to believe the person was aware of their infectious disease.] 

Bill C-22, the Proceeds of Crime (money laundering) Act (PCMLA) replaces the current 

Proceeds of Crime (money laundering) Act. Bill C-22 received Royal Assent on June 29, 

2000 and the sections of the new Act dealing with the establishment of the new financial 

intelligence centre were proclaimed into force on July 5, 2000. 

This new Act continues the existing financial transaction record keeping requirements. It 

also requires persons to whom the Act applies to report suspicious financial transactions. 

These persons include banks and other deposit-taking institutions, life insurance companies, 

casinos, securities dealers, foreign exchange dealers and persons engaged in a business, 

profession, or activity where cash is received for payment or transfer to a third party (e.g. 

lawyers, accountants). The new regime creates an obligation for these persons or their 

employees to file a report with the Financial Transactions Reporting and Analysis Centre 

(FTRAC) when certain indicators are present in the transaction or when there are reasonable 

grounds to suspect that the transaction is related to the commission of a money laundering 

offence. Failure to comply with the obligation to report is an offence and is punishable by 

imprisonment and/or fines or both penalties. 
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In addition, a Cross-Border Currency Reporting regime is included in the Act. This regime 

creates an obligation on all persons entering into, or leaving, the country to declare to 

Revenue Canada Customs currency and other monetary instruments over a specified 

threshold amount. Customs will forward this information to CFTRAC. 

Last year the issue of corporate criminal liab ility was discussed at a joint session of the 

Civil and Criminal Branches of U.L.C.; Professor Anne-Marie Boisvert's paper was the 

focal point for the discussion. While there was no formal resolution on the table, it was 

agreed that Justice Canada would continue to study and consult on the matter. Since then, 

the House of Commons has given greater attention to the criminal law's approach to corporate 

liability in view of the Westray Inquiry Report and a subsequent Private Member's Motion 

and Bill requesting that the Department of Justice develop appropriate amendments. The 

House of Commons Standing Committee on Justice and Human Rights submitted a Report 

to the House on June 7, 2000, requesting that the Minister of Justice undertake such a study; 

the Government has 150 days to respond. The Department of Justice is currently developing 

a consultation paper outlining issues and options. This document will be widely distributed 

and will be posted on the Department's W ebsite. It is also noteworthy that the United Kingdom 

issued a package oflaw reform proposals in May, 2000, Reforming the Law on Involuntary 

Manslaughter: The Government 's Proposals, which proposes a codification of British law. 

To follow up on the 1999 resolution that a joint study be conducted on the standards for the 

electronic disclosure of evidence by the CBA and CACP in consultation with relevant federal, 

provincial and territorial government departments and other interested professional 

associations, the Department of Justice hosted an initial meeting in Ottawa in April 2000. 

Representatives of the Canadian Bar Association and Ontario Criminal Lawyers Association 

attended, along with several government officials. A follow up meeting will be held in the 

fall 2000. 
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RESOLUTIONS 

I - ALBERTA 

ITEM 1 

Dangerous Offenders 

That the Criminal Code be amended to add a section to the provisions respecting 

Search Warrants or Dangerous Offenders to allow for the gathering of information 

in relation to a Dangerous Offender Hearing. 

(Withdraw n) 

ITEM 2 

Prohibited Firearms 

That s.95(1) of the Criminal Code be amended to include unloaded firearms. 

(Withdraw n) 

ITEM 3 

Criminal Harassment 

That the Criminal Code be amended to restrict the ability of an accused to personally 

cross-examine the complainant in a harassment/stalking trial akin to s. 486(2.3). 

(Carried: 16-11-5) 

ITEM 4 

Protection of Child Witnesses (as amended) 

That s. 486(2.1) of the Criminal Code be amended to include references to murder, 

attempted murder and homicide offences. 

(Carried: 20-3-10) 
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2 - BRITISH COLUMBIA 

ITEM 1 

Medical and Psychological Reports at Sentencing 

That s. 721 be amended to authorize medical and psychological reports for sentence 

hearings modeled on the provisions of the Young Offenders Act. 

(Defeated: 6-19-8) 

ITEM 2 

Failure to Provide Copies of Orders 

That (subsections 732. 1(5)(a), 734.2(a), 737(8) and 742.3(3)(a)) of the Criminal 

Code be amended to provide that failure of the court to provide·an offender with a 

copy of any court order, notice or prohibition does not affect the validity of the 

order, notice or prohibition. 

(Carried: 23-3-8) 

ITEM 3 

The Effect of Merged Sentences on Pre Existing Prohibition Orders (as amended) 

That the Federal-Provincial-Territorial Sentencing Committee review the effect of 

sentence merger on probation orders and make recommendations: 

(1) to consider the automatic retroactive invalidation of probation orders where 

the merged sentence is two years or more incarceration, 

(2) to consider capping the maximum length of a probation order and the 

expanding power to modifY a probation order, 

(3) that recognize the impact a subsequent custodial sentence may have on the 

ability of 

ITEM 4 

a) the probation order to achieve any of its purposes, and 

b) the offender to comply with the terms of the probation order. 

(Carried: 28-0-3) 

Bail on Appeal (as amended) 

That the words "is not frivolous" in paragraph 679(3) (a) be replaced with the words 

"the appellant has a reasonable basis for questioning the decision". 

(Carried: 23-2-7) 
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3 - MANITOBA 

ITEM I 

Internet Luring and the Exploitation of Children (as amended) 

That the Criminal Code be amended to deal with the exploitation of children by 

means of the Internet . . .  by making it an offence for a person to use a computer to 

communicate with someone they lazow or believe to be a child, for the purpose of 

facilitating an offence against the child. 

(Carried: 29-0-4) 

ITEM 2 

Non-Communication Orders During Period oflmprisonment 

That the sentencing provisions of the Criminal Code be amended to provide to the 

sentencing court the power to make a non-contact or communication order during 

the offenders period of 

imprisonment. 

(Carried: 22-0-11) 

Marital Communication Privilege 

That the marital communication privilege, set out in ss. 4(3) of the Canada Evidence 

d!;t should be abolished. 

(Carried: 21-11-2) 

ITEM 4 

Compellability of Spouses To Give Evidence 

That the wife or husband of a person accused of any offence should be a competent 

and compellable witness for the prosecution without the consent of the accused 

(and that ss. 4(2) and 4(4) of the Canada Evidence Act be amended accordingly). 

(Carried:  23-9-2) 
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ITEM S 

Restitution (as amended) 

That consideration be given to (amending or enacting) legislation to allow a court 

of competent jurisdiction to make an order of restitution in favour of a person where 

both the accused and the Crown are in agreement with the order and criminal 

proceedings will not be concluded against the accused. 

(Carried: 19-5-7) 

[Note, the di scu ssi on a l so f ocu ssed on the need to ex pl ore the ob stacl es to the 
enf or cem ent of r esti tu ti on ord er s mad e pur sua nt to s. 738.] 

ITEM 6 

Seizure of Blood Samples (amended) 

That consideration be given to amending the Criminal Code to permit a police officer 

to obtain a blood sample,for the purpose of blood alcohol screening only, where the 

police reasonably suspect that the driver at the time of the accident had alcohol in 

his body and it is impractical to do a breath test involving an approved screening 

device. 

(Carried: 15-9-7) 

ITEM 7 

Support/Vulnerable Persons 

That the support provided to young persons in certain cases be extended to other 

vulnerable persons. That s. 486 be amended to permit persons with a mental or 

physical disability to seek permission from the court to have a support person present 

and in close proximity while they testifY. 

(Withdraw n) 

ITEM S 

Contempt of Court (amended) 

That the federal Department of Justice undertake a review of the procedure 

surrounding the conduct of criminal contempt proceedings, with a view to enacting 

amendments to the Criminal Code which would permit, to the extent reasonably 

possible, and recognizing the need to proceed with dispatch, such proceedings to be 

governed by the procedure that guides all other criminal offences in Canada. 

(Carried: 34-0-0) 
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4 - 0NTARIO 

ITEM 1 

Onus At Bail Hearings Where The Charge Is Unlawfully At Large 

That ss. 515(6)(c) of the Criminal Code be amended to include reference to ss. 
145(1). 

(Carried: 23-4-6) 

ITEM 2 

Application Of Reverse Onus At Bail Hearing 

That ss. 515(6)(c) of the Criminal Code be amended to include reference to ss. 
145(5.1). 

(Carried: 28-0-5) 

ITEM 3 

Revocation Of Suspended Sentence 

That s. 732.2(5) be amended to ensure that, where an application to a court is made 

by the Crown under this section, the running of probation order is suspended pending 

the hearing of the application, and that some mechanism be available to provide for 

an undertaking, with or without conditions, to be entered into by the offender, pending 

the hearing of the application. 

(Carried: 10-9-4) 

ITEM 4 

Admissibility of Videotaped Evidence 

That s. 715.1 of the Code be amended to include the offences set out in sections 

215(3), 218, 280,281,282, 283 and 284. 

(Carried: 18-5-9) 
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ITEMS 

Prohibition Orders In Relation To Protection Of Children 

That s. 161 be amended to include the offences set out in s. 163.1.  

(Carried: 24-3-5) 

ITEM6 

Warrants To Arrest Absconding Witness 

That sections 698(2), 704 and 705 be amended to provide for an endorsement on the 

warrant issued pursuant to those sections that would authorize release by a police 

officer on an undertaking subject to conditions. 

(Carried: 32-0-0) 

ITEM7 

Impaired/Over 80 Operation Of A Vessel (amended) 

That the Small Vessel Regulations (Canada Shipping Act) be amended and if 

necessary, the Canada Shipping Act be amended, to provide authority for police 

officers to conduct checks on boats to determine whether the operator is impaired 

or to make a demand for a blood alcohol test. 

(Carried: 24-0-7) 

ITEMS 

Forfeiture Of Authorizations, Licenses And Registration Certificates 

That s. 116 be amended so that persons not yet found guilty are only subject to 

suspensions of their authorizations, licenses or certificates. 

(Carried: 27-0-4) 

110 



CRIMINAL SECTION - MINUTES 

ITEM 9 

Procedure For Reviewing Revocations Of Firearms Authorizations 

That the Firearms Act be amended to provide for one procedure to review all 

authorizations refused or revoked under the Act. 

(Carried: 28-0-2) 

ONTARIO, (Criminal Lawyers Association) (AMENDED) 

ITEM I 

"Jailhouse" Or In Custody Informants (amended) 

That the Department of Justice establish a task force or study group to undertake an 

examination of the role played by in custody informants in cases of wrongful 

conviction and make recommendations concerning this issue and report back to the 

Uniform Law Conference in 2001. 

(Carried: 23-0-0) 

ITEM 2 

Bench Warrants "With Discretion" (amended) 

That ss. 511 (4) and 597(5) of the Code be amended to provide that where the accused 

appears voluntarily before a judge or justice pursuant to s. 511 (3) or 597(4), the 

warrant shall be deemed to be rescinded and not executed. 

(Carried: 22-0-4) 
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5 - QUEBEC 

ITEM 1 

Consent By Parties To Facts Related To A Separate Offence At Sentencing 

That ss. 725(l)(c) of the Code be amended to make consent and consideration of the 

public interest prerequisites to the application of that provision. 

That ss. 725(2) be amended to require the court to record on the information or the 

indictment any consent by the parties required by that section. 

(Carried: 22-0-8) 

ITEM 2 

Order Prohibiting An Offender From Attending An Arcade (amended) 

That the Department of Justice, (in the context of the Children As Victims Project) 

study the possibility of amending s. 161 and (perhaps} s. 810. 1 to include "amusement 

arcades" as places in respect of which an order of prohibition may be issued. 

(Carried: 20-1-11) 

ITEM 3 

Appearance By Means Of A Telecommunications Device Of A Person 

Held For An Offence Under s. 469 (amended) 

That s. 515 (11) of the Code be amended to allow a person held for an offence under 

s. 469 to appear before a justice by means of a telecommunications device. 

(Carried: 21-2-10) 
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ITEM 4 

Prohibition Orders Related to Explosive Offences (amended) 

That the Department of Justice consider whether explosives should be included in 

paragraphs 109(l)(d) and JlO(l)(b), and whether the offences set out in sections 

80, 81 and 82 of the Code should be included in paragraph 109(1)(b) of the Code. 

[OR That the Department of Justice examine the possibility that those who commit 

offences set out in sections 80, 81 and 82 should be subject to a prohibition order.] 

(Carried: 27-0-5) 

I TEM S 

Person In custody Prohibited From Communicating With An Identified Person 

Prior To Appearance 

That the Criminal Code be amended to give the peace officer or officer in charge, as 

the case may be, the authority to require that a person he or she is holding in custody 

with or without a warrant for purposes of a court appearance refrain from 

communicating with an identified person. 

(Defeated: 1 1-13-7) 

ITEM 6 

Care And Euthanasia Of Seized Animals 

Add to the Criminal Code a provision allowing the authority which seizes an animal 

to obtain an order authorizing the euthanasia of the animal and/or, where applicable, 

an order requiring the owner of the animal to reimburse the seizing authority for the 

costs of keeping the animal during the legal proceedings. 

(Withdraw n: Aft er Discussion) 

ITE M 7  

Destruction O f  Seized Things Of Small Value (as amended) 

That s. 490.01 of the Criminal Code and s. 7 of the Seized Property Management 
Act be amended to permit the destruction or disposal of seized things with little 
value that do not need to be stored during legal proceedings. 

That s. 13 of the Controlled Drugs and Substances Act, S. C. 1996, c. 19, be amended 
to permit the destruction or disposal of things seized that are perishable or of little 
value. 

(Carried: 22-1-7) 
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ITEM S 

Fear Of Sexual Offences By Persons With Disability (amended) 

That the Criminal Code be amended to include a new provision to protect persons 

with a mental or physical disability in the same manner (i.e. to provide similar 

protections) as s. 810. 1. 

(Carried: 24-2-6) 

ITEM9 

Restraint And Confiscation Of Property On Behalf Of A Foreign State 

That the Criminal Code and Mutual Legal Assistance Act be amended to allow the 

restraint and confiscation of property as well as the exemplification ofjudgments at 

the request of the foreign state. 

(Carried: 27-0-26) 

I TEM 10 

Alcohol Ignition Interlock Program 

That s. 259 of the Criminal Code be amended to provide: 

(1) that for greater certainty, driving after participation in the ignition interlock 

program has been revoked or after the ignition interlock system has been 

altered constitutes an operation of a vehicle while disqualified and is subject 

to the penalties provided for in paragraph 259(4); and 

(2) that participation in an ignition interlock program is not restricted to cases 

where a minimum driving prohibition period has been imposed. 

(Carried: 32-0-1) 
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6 - SASKATCHEWAN 

ITEM 1 

Onus At At Bail Hearing Where Accused Unlawfully At Large 

That s. 515(6) of the Criminal Code be amended to include reference to s. 145(5.1). 

(Withdraw n: - See Ontario Item 1 - Carried) 

ITEM 2 

Criminal Negligence Simpliciter (amended) 

That the federal government give consideration to amending the Criminal Code to 

make the commission of a criminally negligent act or omission that endangers the 

safety or life of another individual, a criminal offence. 

(Carried: 18-5-7) 

ITEM 3 

Gross Indecency (amended) 

That the Criminal Code (s. 171 (1)(c)) be amended to create an offence of an indecent 

act in any place, where it is committed without the consent of the other person who 

is the subject or object of the act. 

(Defeated: 9-13-6) 

ITEM 4 

Making Indecent Act A Dual Procedure Offence 

That subsections 173(1) and 173(2) be amended to make them dual procedure 
offences. 

(Carried: 19-0-11) 
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ITEM S 

Mandatory Condition Of Keeping The Peace While On Bail (amended) 

That the relevant sections of the Criminal Code be amended to require any person 

released on bail be subject to a statutory condition that he keep the peace and be of 

good behaviour. 

(Carried: 22-4-5) 

I TEM 6 

References To Historic Sexual Offences In s. 278.2(1)(b), s. 486(3)(b) 

That the list of offences in sections 278.2(J)(b) and 438(3)(b) of the Criminal Code 

and the Schedule to Bill C-7, An Act to Amend the Criminal Records Act be amended 

by deleting reference to sections 245 and 246 of the Criminal Code, R.S.C. 1970 as 

those sections read immediately before January 4, 1983. 

(Withdraw n: Aft er Discussion) 

ITEM 7 

Criminal Voyeurism 

That Part V of the Criminal Code be amended to create a specific offence that 

would prohibit surreptitious, n,on-consensual viewing, photographing or video taping 

of another person in a dwelling house or business premises where there is an 

expectation of privacy and if the viewing, photographing or videotaping is done for 

a sexual purpose. 

(Carried: 21-1-8) 
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I TEM S 

Part I 

Part 11 

Judicial Interim Release After Indictment (as amended) 

That s. 597 of the Criminal Code be amended to provide that the onus is on the 

accused to show cause under ss. 597(3). 

(Defeated: 12-3-15) 

That the federal government clarify the powers of review respecting orders made 

pursuant to ss. 597(3) of the Criminal Code. 

(Carried: 25-0-5) 

I TEM9 

Detention In Custody Pending Assessment Under s. 672.11 (amended) 

That the federal Department of Justice ensure that Part XX I and Form 48 be 

amended such that every order for an in custody assessment will include the authority 

to hold a person in a prison pending placement for assessment and return to court 

after assessment. 

(Defeated: 7-9-17) 
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7 - CANADA 

I TEM l 

Electronic Surveillance 

That consideration be given to amending s. 183 of the Criminal Code to include 
specified environmental and wildlife offences as set out in the Canadian 
Environmental Protection Act, the Wild Animal and Plant Protection and Regulation 
of International and Interprovincial Trade Act, the Canada Wildlife Act and the 
Migratory Birds Convention Act, 1994. 

(Withdraw n: Aft er Discussion) 

ITEM 2 

Applications To Extend Period For Notification OfWiretap Authorizations 

That Part VI of the Criminal Code be amended to permit stand alone applications 
for delay of notification orders. 

I TEM 3 

Sealing Orders (amended) 

(Carried: 22-0-7) 

That s. 487.3(1) of the Criminal Code be amended to preserve common law powers 
respecting sealing orders and to _include other types of orders including restraint 
orders, income tax information orders, assistance orders, etc. 

(Carried: 24-0-4) 

ITEM 4 

Change of Venue Between Provinces 

That sections 531 and 599 of the Criminal Code be amended to allow for a change 
of venue from one province to another, subject to the consent of Attorneys General 
concerned. 

(Withdraw n) 
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CANADIAN BAR ASSOCIATION - CRIMINAL JUST I CE SECT I ON 

IT EM 1 - FLOOR RESOLUT I ON 

Re-Codification of Criminal Law 

That the federal government undertake a project to re-codifY the criminal law to 

make it clear, fair and contemporary. 

(Defeated: 14-0-15) 

CANADIAN COUNCI L OF CRIMINAL DEFENCE LAWYERS 

ITEM 1 

That the Uniform Law Coriference - Criminal Section establish a subcommittee to 

study the questions/issues arising out of Corbett applications with a view to 

recommending appropriate amendments to the Criminal Code and/or Canada 

Evidence Act which would address the problems identified in the research paper 

prepared for the Uniform Law Coriference (2000) by Professor David Pacciocio. 

(Carried: 21-0-9) 
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PRE SENCE 

SECTION PE NALE 

PROCE S-VERBAL 

Au total, trente-neuf delegues de toutes les administrations, a 1' exception du Nunavut et des 

Territoires du Nord-Ouest, assistent a la reunion de la Section du droit penal. (Toutefois, 

toutes les administrations sont representees a la Conference.) Les administrations sont 

representees par des procureurs de la Couronne, des avocats de la defense, des universitaires, 

des fonctionnaires gouvemementaux et des juges. 

OUVERTURE DE LA SEANCE 

Lee Kirkpatrick est le president et Catherine Kane est la secretaire des reunions de la Section 

du droit penal. La Section a convenu de se reunir le dimanche 13 aout. 

Les chefs des delegations presentent les membres de leur delegation. 

DELIBE RATIONS - RE SOLUTI ONS 

Cinquante-trois resolutions ont ete presentees par les administrations pour examen, y compris 

deux resolutions sur le parquet. De ce nombre, trente-huit sont adoptees dans leur forme 

originale ou dans leur forme modifiee, sept sont retirees apres discussion, une est retiree 

avant toute discussion et huit sont rejetees. (Veuillez noter qu'une des resolutions est divisee 

en deux volets; le premier est adopte, et le deuxieme, rejete). Le nombre total des votes 

varie, tous les delegues n'etant pas toujours presents au moment du scrutin. 

RAPPORT DU PRE SIDENT 

Les documents de travail suivants sont presentes : 

Reglementation des demandes fondees sur la Charte- Rapport definitif du Groupe de travail 

En 1997, la Conference pour !'harmonisation des lois au Canada, Section penale, a adopte 

une resolution visant la creation d'un sous-comite qui serait charge d'examiner la 

reglementation des demandes fondees sur la Charte, d'elaborer une serie de regles pour 

regir ces demandes et de mettre au point toutes les autres regles necessaires en collaboration 

avec le barreau et la magistrature. 

Le Groupe de travail a prepare des rapports d' etape en 1998 et a soumis un rapport interimaire 

en 1999. A la conference de 1999, il a ete convenu que le Groupe de travail doit aller de 

l'avant avec !'option recommandee, soit celle d'elaborer une serie de regles types regissant 

les demandes fondees sur la Charte. 
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Le rapport definitif soumis a la Conference pour !'harmonisation des lois de !'an 2000, 

Section penale, en once ces regles et donne des justifications pour 1' approche globale qui a 

ete retenue ainsi que pour chacune des regles. 

A la suite d'une discussion sur le rapport et Ies regles, les participants ont appuye les 

recommandations suivantes du Groupe de travail : 

1 .  Le Groupe de travail recommande que la  Conference sur 1 'harmonisation 

des lois ratifie et adopte les Regles de la Cour rt?gissant les demandes en 

matiere constitutionnelle a titre d'ensemble de regles types. 

2.  Le Groupe de travail recommande qu'une copie du present rapport soit 

acheminee aux juges en chef de chaque tribunal siegeant en matiere criminelle 

au Canada et aux conseils judiciaires federaux et provinciaux a des fins 

d' examen en vue de promouvoir le deroulement methodique des Iitiges relatifs 

aux demandes fondees sur la Charte. 

3 .  Le  Groupe de  travail recommande qu'une copie du present rapport soit 

acheminee au procureur general du Canada et au procureur general ou 

ministre de la Justice de chaque province et territoire dans le cadre de 

l 'examen de l'opportunite de mener une consultation d'envergure aupres 

des groupes interesses (y compris des membres des barreaux) en vue de 

I' adoption, a 1' echelle nationale, des Regles de la Cour regissant les demandes 

en matiere constitutionnelle. 

Les participants a la Conference pour !'harmonisation des lois au Canada ont vote, dans le 

cadre d'une resolution, pour approuver les recommandations (29-0-1 ). Voir 1' Annexe R a la 

page 452. 

Les demandes reposant sur !'arret Corbett- Document de recherche 

En reponse a une resolution adoptee en 1999 et exigeant de la Conference qu'elle etablisse 

un sous-comite pour examiner une foule de questions decoulant des demandes fondees sur 

! 'arret concemant Ies restrictions selon lesquelles la Couronne ne peut contre-interroger 

! 'accuse au sujet de toute condamnation anterieure, pour faire enquete sur l'etat du droit 

dans d'autres juridictions de common law et pour elaborer des !ignes directrices ou des 

recommandations, la Conference a demande la preparation d'un document de recherche. 

Ce document a ete prepare par le professeur David Paciocco, de l'universite d'Ottawa, et a 

ete soumis a la conference de 2000. 

Les delegues ont vante Ies merites de l'examen detaille du droit et de la procedure regissant 

les demandes fondees sur !'arret Corbett ainsi que !'analyse des dispositions connexes, y 

compris la preuve de faits similaires et la regie relative au mauvais caractere. 
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CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

Une certaine partie du debat portait sur !'inversion proposee du fardeau de la preuve, de 

telle sorte que la Couronne soit obligee d'etablir pourquoi le easier judiciaire devrait etre 

soumis au tribunal, et sur le manque de motifs justifiant une reforme aussi importante. Les 

participants ont egalement cherche a determiner si une codification etait necessaire. 

Dans son document de recherche, le professeur Paciocco propose plusieurs modifications a 

!'article 12 de la Loi sur la preuve au Canada. Les delegues soulignent que ces propositions 

necessitent une analyse et une discussion plus approfondies. 

A la suite d'une discussion preliminaire sur le document, le Conseil canadien des avocats 

de la defense propose une modification a leur resolution, qui visait au depart un examen de 

!'art. 666 du Code criminel et de !'art. 12 de la Loi sur la preuve au Canada. 

La resolution, telle que modifiee et adoptee, exige maintenant de la Conference pour 

I 'harmonisation des lois au Canada qu' elle etablisse un sous-eo mite (compose de procureurs 

de la Couronne, d'avocats de la defense, de fonctionnaires gouvemementaux et d'autres 

personnes), qui serait charge d'examiner les propositions en profondeur et de soumettre des 

recommandations a la Conference de 2001. Le document du professeur Paciocco servira de 

fondement aux discussions ulterieures du nouveau sous-comite. Voir I' Annexe H a la 

page 398. 

Application de la loi et responsabilite penale - Livre blanc, juin 2000 

Les delegues discutent du Livre blanc du gouvemement, depose au Senat le 22 juin 2000, et 

des propositions legislatives provisoires. Dans le cadre du processus de consultation, les 

delegues etaient tenus de foumir leur avis avant le 15 septembre 2000. On leur indique 

toutefois qu'ils doivent bien examiner les questions et qu'ils ont dorenavant jusqu'au 15 

octobre pour transmettre leurs commentaires. Ceux qui representent les avocats de la defense 

(provenant de I' ABC, de la Section de la justice penale, du CCAD et de la Criminal Lawyers 

Association) expriment leurs preoccupations quant au principe general de sanction des 

infractions criminelles et a l 'etendue de l'immunite proposee. Le debat porte surtout sur la 

necessite d'equilibrer les risques a la securite publique et les risques associes a 

l'accroissement des pouvoirs des policiers. La majorite des delegues estiment qu'une loi 

est necessaire, malgre la complexite de la question. 

Les representants du ministere de la Justice in vi tent I' ABC, la CLA, le CCAD et le Barreau 

du Quebec a participer a des consultations en personne et a presenter des propositions 

ecrites. 
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Attagues de groupe : <<Swarming» 

Les de!egues discutent brievement du document de discussion concemant les attaques de 

groupe, connues generalement sous le nom de «swarming», et le ministere de la Justice 

encourage les participants a lui soumettre des commentaires additionnels par ecrit. 

Le document de discussion traite du genre de comportement appele «swarming» ainsi que 

des infractions et des sanctions applicables. 

Les delegues soulignent que les infractions existantes permettent de remedier a ce 

comportement, mais que la preuve de !'infraction (p. ex. : agression causant des lesions 

corporelles, homicide) est souvent problematique puisqu'il faut prouver plus que la simple 

presence d'une personne (participant) sur les lieux de !'infraction. Ils font egalement 

remarquer qu'il faut souvent adopter une solution non juridique pour regler le probleme 

que represente le «swarming», comme des mesures preventives et d'autres interventions, 

afin de s'assurer que les jeunes en particulier ne soient pas portes a se livrer a des 

comportements violents en bandes. Voir !'Annexe I a la page 427. 

RAPPORT DU DE Lil:GUE FE DERA L  PRINCIPAL 

M. Richard G. Mosley, sous-ministre adjoint, Direction de la politique en matiere de droit 

penal et de la justice communautaire, a depose le rapport qui suit du delegue federal principal. 

L'an demier (1999-2000), plusieurs initiatives ont ete influencees par le travail de la Section 

criminelle et presentent un inten�t pour les delegues de cette section. Ces initiatives 

comprennent les suivantes : 

Responsab ilite penal e  des responsab les de !' application de l a  l oi : Livre bl anc - Le 

livre blanc a ete depose au Senat par la ministre de la Justice le 22 juin 2000. Il comprend un 

projet de loi qui fait suite a la decision rendue par la Cour supreme du Canada dans John 

Campbell et Salvatore Shirose c. R. 

Les delegues ont re9u copie de ce document. 

Le 8 juin 2000, la ministre de la Justice a depose a la Chambre des communes le projet de 

loi C-36, Loi modifiant le Code criminel (harcelement criminel, invasion de domicile, 

demandes d 'examen aupres du ministre-erreurs judiciaires- et procedure criminelle) et 

d'autres lois. 

Ce projet de loi prevoit les modifications suivantes au Code criminel: 

(a) codifie et clarifie le processus d'examen des demandes aupres du ministre 

de la Justice eu egard aux allegations d'erreurs judiciaires; 
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(b) augmente la peine maximale pour harcelement criminel; 

(c) reforme et modernise la procedure penale concemant : 

• 1' aspect procedural des enquetes preliminaires; 

• la communication de la preuve d'expert; 

• les regles de la Cour sur la gestion des cas et les enquetes preliminaires; 

• les documents electroniques et les comparutions a distance; 

• les enquetes sur la comprehension du plaidoyer; 

• les poursuites privees; 

• la selection de jures de remplacement; 

• et les limites sur !'utilisation de mandataires. 

11 modifie egalement la Loi sur la capitale nationale en augmentant le montant maximal de 

l 'amende ainsi que la Loi sur la defense nationale en permettant la prise d'empreintes 

digitales. 

Le I<r decembre 1 999, la ministre de la Justice a depose a la Chambre des communes l e  
projet de l oi C-17, Loi modifiant le Code criminel (cruaute envers les animaux, 

desarmement d 'un agent de la paix et autres modifications) et la Loi sur les armes a feu 

(modifications materielles). 

Le projet de l oi C-1 8, Loi modifiant le Code criminel (conduite avec facultis affaiblies 

causant la mort et autres matieres), a ete depose le 1 er decembre 1999, adopte par la Chambre 

des communes et le Senat en juin et sanctionne le 30 juin 2000. Les modifications qu'il 

prevoit entreront en vigueur le 1 er septembre 2000 

Ces modifications 

• font passer la peine maximale pour conduite avec facultes affaiblies de 14 ans a 

1' emprisonnement a vie; 

• permettent aux agents de la paix d'obtenir un mandat autorisant le prelevement d'un 

echantillon de sang d'un conducteur qu'ils SOUP90nnent en etat d'ebriete, a la suite 

d'une collision causant des blessures ou la mort, lorsque le conducteur n'est pas en 

mesure de donner son consentement; 

• modifient la definition fran9aise de «vehicule a moteum ( conformement a la resolution 

prise a la CHLC de 1999). 
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Le pro jet de l oi C-202, emanant du depute Dan McT eague et intitule Loi modifiant le 

Code criminel (fuite), a ete adopte par la Chambre des communes et le Senat et est entre en 

vigueur le 30 mars 2000. Le projet de loi cree les infractions suivantes : 

• defaut d'arreter son vehicule dans le but de fuir un agent de la paix (peine maximale 

de 5 ans) 

• conduite dangereuse causant des lesions corporelles lors d'une telle fuite (peine maximale 

de 14 ans) 

• conduite dangereuse causant la mort lors d'une telle fuite (peine maximale 

emprisonnement a perpetuite). 

La question des poursuites policieres a ete debattue a la CHLC de 1999 .  

Le projet de  loi C-23, Loi visant a moderniser le  regime d'avantages et  d'obligations dans 

les Lois du Canada, a ete depose le 11 fevrier 2000 et sanctionne le 30 juin 2000. Le projet 

de loi d'ensemble modifie soixante-huit lois federales, y compris le Code criminel, en vue 

d'assurer aux couples de meme sexe et aux conjoints de fait un traitement egal devant la loi. 

Les modifications au Code criminel comprennent les suivantes : 

• definition de «conjoint de fait» (art. 2) 

• abrogation du paragraphe 23(2) (mari ou femme pas complices apres le fait) 

• modification de l'alinea 215(1)b) de far;:on a renvoyer a «epoux ou conjoint de fait» 

(foumir les chases necessaires a !'existence) 

• abrogation de l'al. 215(4)a) (presomptions de mariage) 

• modification de I' al. 215(4)c) concemant la presomption d'avoir omis de foumir a un 

enfant les choses necessaires a son existence 

• abrogation de !'article 329 (vol entre mari et femme) 

• remplacement du terme «epoux» par «epoux ou conjoint de fait» dans les articles suivants: 

l'alinea 215(4)d) 

l'alinea 423(1)a) 

le sous-alinea 718.2a)(ii) 

l 'alinea 722(4)b) 

l 'alinea 738(1)c) 

le paragraphe 81 0( 1) 

le paragraphe 810(3.2) 
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Le projet de loi C-19, Loi concernant le genocide, les crimes contre l'humanite et les 

crimes de guerre et visant la mise en reuvre du Statut de Rome de la Cour penale 

internationale, et modijiant certaines lois en consequence, porte sur la mise en reuvre des 

obligations du Canada en vertu du Statut de Rome de la Cour penale international e. Le 

projet de loi fait du genocide, des crimes contre l'humanite et des crimes de guerre une 

infraction. Des modifications sont egalement apportees a la legislation canadienne sur 

!'extradition et l 'entraidejuridique de fac;on a ce que le Canada se conforme a ses obligations 

envers la Cour penale intemationale. Le projet de loi enonce egalement que toute immunite 

accordee en vertu du droit canadien actuel n'empechera pas !'extradition a la CPI ou a un 

autre tribunal penal international etabli par resolution du Conseil de securite des Nations 

Unies. 

Le projet de loi C-19 (et ses modifications) a ete renvoye a la Chambre des communes le 7 

juin 2000 par le Comite permanent des affaires etrangeres et du commerce international. 11 

a rec;u la sanction royale le 29 juin 2000. 

Le projet de loi C-244, Loi permettant le prelevement d'echantillons de sang au profit des 

personnes chargees de /'application et de /'execution de la loi et des bons samaritains et 

modijiant le Code criminel, a ete depose a la Chambre des communes par 1 'honorable 

depute de Fraser Valley (M. Chuck Strahl) le 18 octobre 1999. Le projet de loi a ete adopte 

en deuxieme lecture et fait maintenant l 'objet d'un examen par le Comite permanent de la 

justice et des droits de la personne. Le Comite a entendu des temoins, y compris des 

representants du ministere de la Justice, de Sante Canada, de 1' Association canadienne des 

policiers, du Reseau juridique canadien V IH-sida et de diverses organisations non 

gouvernementales. 

Le projet de loi C-244 comporterait les dispositions necessaires pour etablir un mecanisme 

permettant !'obtention et !'execution d'un mandat de perquisition afin de prelever des 

echantillons d'une personne. Par consequent, une personne designee (un pompier, un 

medecin, une personne qui soigne des malades, un agent de la paix, un agent de securite ou 

une personne qui aide un agent de la paix) pourrait demander a un juge de paix de lui 

decerner un mandat autorisant !'agent de la paix a exiger d'un medecin ou d'un technicien 

qualifie qu'il preleve des echantillons. Ces echantillons seraient preleves d'une personne 

qui a rec;u 1 'aide de la personne designee dans les cas ou les substances corporelles des deux 

sont entrees en contact et ou la personne qui a rec;u !'aide peut etre soupc;onnee d'avoir ete 

infectee par certains virus, notamment l'hepatite B, l 'hepatite C ou le V IH. 

Si ces modifications sont adoptees, elles s'appliqueraient dans les cas ou les substances 

corpore lies de deux personnes sont entrees en contact; il n' est pas necessaire qu 'une infraction 

ait ete commise. 
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[Dans une resolution prise a la CHLC de 1998, on souhaitait apporter une modification 

autorisant la delivrance d'un mandat en vue de faire prelever des echantillons de sang et de 

determiner ainsi la gravite de !'infraction ou de prouver la perpetration de ! 'infraction dans 

les cas ou il y a des motifs raisonnables de croire que la personne nommee au mandat : 

souffre d'une maladie infectieuse qui pourrait mettre en danger la securite ou la vie d'une 

autre personne, qu'elle a transmis la maladie infectieuse a une autre personne tout en 

commettant une infraction susceptible de mettre en danger la securite ou la vie de cette 

personne et qu'elle etait au courant de sa maladie infectieuse.] 

Le pro jet de loi C-22, l a  Loi sur le recyclage des produits de la criminalite, (blanchiment 

d'argent), vient remplacer l 'actuelle Loi sur les produits de la criminalite (blanchiment 

d'argent). Le projet de loi C-22 a rec;u la sanction royale le 29 juin 2000, et les dispositions 

de la nouvelle Loi portant sur l'etablissement d'un nouveau centre de renseignements 

financiers sont entrees en vigueur le 5 juillet 2000. 

La nouvelle loi perpetue les exigences existantes relatives a la tenue de dossiers sur les 

transactions financieres et exige des personnes visees qu'elles signalent toute transaction 

financiere frauduleuse, notamment les banques, d'autres institutions de depot, des 

compagnies d'assurance-vie, des casinos, des maisons de courtage, des courtiers de change 

et des personnes qui font partie d'une societe, d'une profession ou d'une activite ou I 'argent 

comptant est rec;u pour paiement ou pour transfert a une tierce partie ( comme les avocats ou 

les comptables).La nouvelle loi impose a ces personnes ou a leurs employes !'obligation de 

foumir au Centre d'analyse des operations et declarations financieres du Canada (CAODFC) 

un rapport en la presence de certains indices ou de motifs raisonnables de croire que la 

transaction est liee a une activite de blanchiment d'argent. Le defaut de respecter ces 

exigences constitue une infraction punissable par une peine d'emprisonnement ou par une 

amende. 

En outre, la Loi comporte des dispositions sur un regime de declaration des mouvements 

transfrontaliers d'especes, lesquelles obligent toutes les personnes qui entrent au Canada 

ou qui en sortent a declarer aux Douanes de Revenu Canada toute devise ou instrument 

monetaire qui excede un montant minimal. Les Douanes feront parvenir ces renseignements 

au CAODFC. 
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L'an demier, la question de la responsab il ite penale des entreprises a ete debattue a une 

seance conjointe des Sections civile et criminelle de la CHLC; ce debat a tourne 

principalement autour de !'article de la professeure Anne-Marie Boisvert. Meme s'il n'y 

avait pas de resolution officielle sur la table, les participants ont convenu que le ministere 

de la Justice du Canada continuerait d'etudier la question et de mener des consultations a ce 

sujet. Depuis lors, la Chambre des communes a prete une plus gran de attention a 1' approche 

du droit penal relativement a la responsabilite des entreprises, a la lumiere du rapport de 

l'enquete Westray, d'une motion subsequente presentee par un depute et d'un projet de loi 

voulant que le ministere de la Justice elabore les modifications appropriees. Le 7 juin 2000, 

le Comite permanent de la Chambre des communes sur la justice et les droits de la personne 

a soumis a la Chambre un rapport, dans lequel il demande que le ministre de la Justice 

effectue une telle etude; le gouvemement a 1 50 jours pour repondre a ce rapport. Le ministere 

de la Justice prepare actuellement un document de consultation qui enonce les questions et 

les options possibles. Ce document sera largement distribue et sera affiche sur le site Web 

du Ministere. Par ailleurs, la Grande-Bretagne a egalement diffuse une serie de propositions 

de reforme du droit en mai 2000, intitulee Reforming the Law on Involuntary Manslaughter: 

The Government 's Proposals, qui vise la codification du droit britannique. 

Pour faire suite a la resolution de 1999 voulant que 1' ABC et 1 'ACCP effectuent une etude 

sur les normes de communication de la preuve par voie electronique par en consultation 

avec les ministeres des gouvernements federal, provinciaux et territoriaux et d'autres 

associations professionnelles interesses, le ministere de la Justice a tenu une premiere reunion 

a Ottawa, en avril 2000. Des representants de 1' Association du Barreau Canadien et de la 

Criminal Lawyers Association de l'Ontario etaient presents ainsi que plusieurs fonctionnaires. 

Une reunion de suivi aura lieu en autornne 2000. 
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RE SOLUTIONS 

I - ALBERTA 

POINT n• 1 

Delinquants dangereux 

Modifier le Code criminel en ajoutant un article aux dispositions concernant les 

mandats de perquisition ou a celles portant sur les delinquants dangereux afin de 

faciliter la collecte de renseignements en prevision d 'une audition visant a faire 

declarer un delinquant dangereux. 

(Retiree) 

POINT n• 2 

Armes a feu prohibees 

Modifier le paragraphe 95(1) du Code criminel en y ajoutant les termes «armes a 

feu dechargees». 

(Retiree) 

POINT n• 3 

Harce!ement criminel 

Modifier le Code criminel en imposant des restrictions au contre-interrogatoire du 

plaignant par / 'accuse lui-meme dans les proces pour harcelement criminel et dans 

les cas vises par le paragraphe 486(2.3). 

(Adoptee : 16-11-5) 

POINT n• 4 

Protection des enfants qui temoignent (tel que modifiee) 

Modifier le paragraphe 486(2.1) du Code criminel en y ajoutant des renvois au 

meurtre, a la tentative de meurtre et aux homicides. 

(Adoptee : 20-3-10) 
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2 - COLOMBIE-BRITANNIQUE 

POINT n• 1 

Depot de rapports medicaux et psychiatrigues aux audiences sur la determination 

de la peine 

Modifier ! 'art. 721 de far;on a autoriser le depot de rapports medicaux et 

psychiatriques aux audiences sur la determination de la peine, comme le prevoit la 

Loi sur les jeunes contrevenants. 

(Rejetee : 6-19-8) 

POINT n• 2 

Defaut de foumir des copies des ordonnances 

Modifier les dispositions 732.1 (5)a), 734.2a), 737(8) et 742.3(3)a) du Code criminel 

de far;on a prevoir que le defaut de la Cour de fournir au contrevenant une copie de 

/'ordonnance, de ! 'avis ou de / 'interdiction le touchant n 'affecte aucunement la 

validite de /'ordonnance, de I 'avis ou de I 'interdiction. 

(Adoptee : 23-3-8) 

POINT n• 3 

L'effet des peines totales sur les ordonnances de probation existantes (tel que 

modifiee) 

Le Comite directeur federal-provincial-territorial devrait examiner I 'effet des peines 

totales sur les ordonnances de probation et recommander : 

(1) que / 'on songe a invalider automatiquement et de far;on retroactive les 

ordonnances de probation dans les cas oil la peine d'emprisonnement to tale 

s 'etend sur une periode de deux ans ou plus; 

(2) que ! 'on songe a limiter la duree maximale d 'une ordonnance de probation 

et a etendre le pouvoir de modifier une telle ordonnance; 

(3) que I 'on reconnaisse l'effet d 'une peine d 'emprisonnement subsequente sur 

/ 'aptitude 

a) de /'ordonnance de probation a remplir ses propres objectifs; 

b) du contrevenant a se conformer aux conditions de / 'ordonnance. 

(Adoptee : 28-0-3) 

130 



SECTION PENALE - PROCES VERBAL 

POINT n• 4 

Mise en liberte en attendant la decision de l'appel (tel que modifiee) 

Remplacer les mots «n 'est pas futile», a l 'alinea 679(3)a), par les mots 

«l 'appelant a des motifs raisonnables de porter la decision en appel». 

(Adoptee : 23-2-7) 

3 - MANITOBA 

POINT n• 1 

Utiliser !'Internet pour attirer des enfants en vue de les exploiter sexuellement (tel 

que modifiee) 

Modifier le Code criminel pour y ajouter de nouvelles infractions traitant de 

/ 'exploitation d 'enfants au moyen de / 'Internet . . .  , interdisant a quiconque d 'utiliser 

un ordinateur pour communiquer avec une personne qu 'if sait ou croit etre un enfant 

et de commettre une infraction a l'endroit de cet enfant. 

(Adoptee : 29-0-4) 

POINT n• 2 

Ordonnance de s'abstenir de communiquer pendant !'incarceration 

Modifier les dispositions du Code criminel relatives a la determination de la peine 

pour accorder a la cour qui prononce la peine le pouvoir d 'imposer au detenu une 

ordonnance de s 'abstenir de communiquer pendant son emprisonnement. 

(Adoptee : 22-0-11) 

POINT n• 3 

Secret des communications faites durant le mariage 

Le secret des communications faites durant le mariage, tel que prevu au paragraphe 

4(3) de la Loi sur la preuve au Canada, devrait etre aboli. 

(Adoptee : 21-1 1-2) 
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POINT n• 4 

Contraignabilite des conjoints a temoigner 

Le conjoint d'une personne accusee d'une quelconque infraction devrait etre un 

temoin habile a temoigner et contraignable pour le poursuivant, sans le consentement 

de la personne accusee (il faut modifier en consequence les paragraphes 4(2) et 

4(4) de la Loi sur la preuve au Canada). 

(Adoptee : 23-9-2) 

POINT n• 5 

Dedommagement (tel que modifiee) 

Envisager de modifier ou d 'edicter une loi de far;on a permettre a une cour competente 

de rend re une ordonnance de restitution en faveur d 'une personne lorsque ['accuse 

et la Couronne y consentent et lorsqu 'aucune poursuite penale n 'aboutira contre 

!'accuse. 

(Adoptee : 19-5-7) 

[N.B. : La discussion a egalement porte sur la necessite d' examiner les ob stacles a 

l' execution d' ordonnances de restitution rendues en vertu de l' art. 738.] 

POINT n• 6 

Prelevement d'echantillons de sang (modifiee) 

Envisager de modifier le Code criminel pour permettre a la police d'obtenir un 

echantillon de sang, a des fins d'examen du taux d'alcoolemie seulement, quand la 

police a des soupr;ons raisonnables que le conducteur etait sous ['influence de l'alcool 

au moment de ['accident et qu 'il est impossible de pratiquer un test-haleine au 

moyen d'un appareil de detection approuve. 

(Adoptee : 15-9-7) 

POINT n•7 

Assistance I Personnes vulnerables 

Etendre, dans certains cas, !'assistance accordee aux enfants et aux adolescents a 

d'autres personnes vulnerables. Modifier ! 'art. 486 pour permettre a des personnes 

ayant un handicap intellectuel ou physique de demander la permission de la Cour 

pour qu 'une personne les accompagne pendant leur temoignage. 

(Retiree) 
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POINT n" 8 

Outrage au tribunal (modifiee) 

Que le ministere de la Justice federal, tout en reconnaissant le besoin d'agir 

rapidement, examine les procedures regissant les poursuites p(males pour outrage 

au tribunal afin de proposer des modifications au Code criminel qui permettraient, 

dans la mesure du possible, que ces poursuites soient assujetties aux procedures 

applicables a toutes les autres infractions penales au Canada. 

(Adoptee : 34-0-0) 

4 - 0NTARI O 

POINT n" 1 

Fardeau de preuve lors de l'enquete sur le cautionnement lorsque le contrevenant 

est accuse d'avoir ete illegalement en liberte 

Modifier l'alinea 515(6)c) du Code criminel de maniere a y  inclure un renvoi au 

pragraphe 145(1). 

(Adoptee : 23-4-6) 

POINT n" 2 

Application de I 'inversion du fardeau de preuve lors de I' enquete sur le cautionnement 

Modifier l'alinea 515(6)c) du Code criminel de maniere a y  inclure un renvoi au 

paragraphe 145(5.1). 

(Adoptee : 28-0-5) 

POINT n" 3 

Revocation d'une condarnnation avec sursis 

Modifier le paragraphe 732.2(5) de maniere a s  'assurer que, lorsque la Couronne 

presente une demande au tribunal en vertu de cette disposition, l'ecoulement de la 

periode prevue par ! 'ordonnance de probation est suspendu en attendant ! 'audition 

de la demande, et de maniere a mettre en place un mecanisme permettant de recevoir 

une promesse, conditionnelle ou non, de la part du delinquant en attendant l 'audition 

de la demande. 

(Adoptee : 10-9-4) 
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POINT n" 4 

Admissibilite d'enregistrements magnetoscopiques a titre d'elements de preuve 

Modifier I '  art. 715. 1 du Code de maniere a y inclure les infractions prevues au 

paragraphe 215(3) et aux articles 218, 280, 281, 282, 283 et 284. 

(Adoptee : 18-5-9) 

POINT n" 5 

Ordonnances d'interdiction en rapport avec la protection des enfants 

Modifier !'art. 161 de maniere a y  ajouter les infractions prevues a l'art.163.1. 

(Adoptee : 24 -3-5) 

POINT n" 6 

Mandats d'arret contre les temoins qui s'esquivent 

Modifier le paragraphe 698(2) et les articles 704 et 705 de maniere a prevoir un 

endossement du mandat emis en vertu de ces dispositions, qui autoriserait la mise 

en liberte par un agent de police en echange d 'une promesse assortie de certaines 

conditions. 

(Adoptee : 32-0-0) 

POINT n• 7 

Pilotage d'un bateau avec facultes affaiblies, au dessus de 0,08 (modifiee) 

Modifier le Reglement sur les petits biitiments (Loi sur la marine marchande du 

Canada) et, au besoin, la Loi sur la marine marchande du Canada afin d'habiliter 

les agents de police a proceder a des controles a bard de bateaux pour determiner 

si le pi/ate a des facultes affaiblies ou pour lui demander de se soumettre a un 

a/coo test. 

(Adoptee : 24-0-7) 
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POINT n• S  

Revocation des autorisations, permis et certificats d'enregistrement 

Modifier I 'art. 116 de maniere a ce que les personnes non encore dtklarees coupables 

soient seulement passibles d 'une suspension de leurs autorisations, perm is ou 

certificats. 

(Adoptee : 27-0-4) 

POINT n"9 

Procedure de revision des revocations d'autorisations relatives a des armes a feu 

Modifier la Loi sur les armes a (eu de maniere a prevoir un seul recours pour le 

controle de toutes les autorisations revoquees ou refusees en vertu de cette Loi. 

(Adoptee : 28-0-2) 

ONTARI O (Criminal Lawyers Association) (MODIFIEE) 

POINT n• 1 

Indicateurs en prison (modifiee) 

I! est recommande que le ministere de la Justice cree un groupe de travail qui serait 

charge d 'entreprendre une etude sur le role joue par les indicateurs en prison dans 

les cas de condamnations erronees, de formuler des recommandations a ce sujet et 

de fa ire rapport a la Conference pour l 'harmonisation des lois en 2001. 

(Adoptee : 33-0-0) 

POINT n"2 

Mandats d'arret decernes en seance «avec discretion» (modifiee) 

Modifier les paragraphes 511 ( 4) et 5 97 (5) du Code de maniere a precis er que lorsque 

I '  accuse comparait volontairement devant un juge ou un juge de paix, conformement 

aux dispositions precitees, le mandat est repute avoir ete annule et non execute. 

(Adoptee : 27-0-4) 
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5 - QUEBEC 

POINT n" 1 

Consentement des parties a la prise en consideration dans la determination de la 

peine de faits lies a une infraction distincte 

Modifier l 'alinea 725(1)c) du Code pour que le consentement et la prise en compte 

de l 'interet public soient des conditions prealables a la mise en application de cette 

disposition. 

Modifier le paragraphe 725(2) pour obliger le tribunal a consigner sur la 

dimonciation ou l 'acte d 'accusation tout consentement des parties requis en vertu 

de la presente disposition. 

(Adoptee : 22-0-8) 

POINT n" 2 

Ordonnance d'interdiction de se trouver dans des arcades (modifiee) 

Le ministere de la Justice devrait, dans le contexte du pro jet concemant les erifants 

victimes, explorer la possibilite de modifier l 'art. 161 et, peut-etre, l 'art. 810.1 pour 

que les arcades soient incluses au nombre des endroits pouvant fa ire l 'objet d 'une 

interdiction de frequentation. 

(Adoptee : 20-1-11) 

POINT n" 3 

Comparution par moyen de telecommunication d'une personne detenue relativement 

a une infraction visee a !'article 469 (modifiee) 

Modifier le paragraphe 515 (11) du Code pour permettre de faire comparaitre par 

moyen de telecommunication devant un juge de paix une personne detenue 

relativement a une infraction visee a ! 'art. 469. 

(Adoptee : 21-2-10) 
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POINT n" 4 

Ordonnance d'interdiction en cas d'infractions relatives aux substances explosives 

{modifiee) 

Le ministere de la Justice do it determiner si les substances explosives doivent etre 

incluses aux alineas 109(J)d) et JJO(l)b) et si les infractions visees aux articles 80, 

81 et 82 du Code devraient etre incluses a l 'alinea 109(l)b) du Code. [OU Le 

ministere de la Justice do it explorer la possibilite d 'assujettir les personnes coupables 

des infractions visees aux articles 80, 81 et 82 a une ordonnance d'interdiction.} 

(Adoptee : 27-0-5) 

POINT n" 5 

Interdiction a la personne detenue avant comparution de communiquer avec une 

personne identifiee 

Modifier le Code criminel pour donner a 1 'agent de la paix ou au fonctionnaire 

responsable, selon le cas, le pouvoir d'exiger d'une personne qu 'il detient avec ou 

sans mandat pour fins de comparution qu 'elle ne communique pas avec une personne 

identifiee. 

(Rejetee : 1 1-13-7) 

POINT n" 6 

Garde et euthanasie des animaux saisis 

A} outer au Code criminel une disposition permettant a celui qui a saisi un animal 

d'obtenir une ordonnance l 'autorisant a faire euthanasier [ 'animal et/ou, le cas 

echeant, une ordonnance obligeant le possesseur ou le proprietaire de l 'animal a 

rembourser au saisissant les frais de conservation et d 'entretien assume par celui­

ci durant les procedures. 

(Retiree : apres discussion) 
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POINT n" 7 

Destruction des biens saisis de peu de valeur (tel que modifiee) 

Modifier / 'art. 490.01 du Code criminel et /'art. 7 de la Loi sur /'administration des 

biens saisis pour permettre la destruction ou l 'alienation des biens saisis de peu de 

valeur et dont la conservation n 'est pas requise durant les procedures. 

Modifier /'art. 13 de la Loi reglementant certaines drogues ou autres substances, 

L.C. 1996, eh. 19, pour permettre la destruction ou / 'alienation des biens saisis 

perissables ou de peu de valeur. 

(Adoptee : 22-1-7) 

POINT n• 8 

Crainte d'une infraction d'ordre sexuel a l'egard de personnes ayant une deficience 

mentale ou physique (modifiee) 

Modifier le Code criminel pour y ajouter une nouvelle disposition visant a accorder 

aux personnes ayant une deficience mentale ou physique la meme protection que 

celle prevue a / 'art. 810. 1. 

(Adoptee : 24-2-6) 

POINT n" 9 

Blocage et confiscation des biens pour le compte d'un Etat etranger 

Modifier le Code criminel et la Loi sur l 'entraide juridique en matiere criminelle 

pour permettre de proceder au blocage et a la confiscation de biens ainsi qu 'a 

!'exemplification de jugements sur demande d 'un Etat etranger. 

(Adoptee : 27-0-6) 
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POINT n• 10 

Programme d'antidemarreurs alcoometriques 

Modifier / 'art. 259 du Code criminel de sorte que : 

(1 ) la conduite apres l 'annulation de la participation a un programme 

d 'antidemarreurs alcoometriques ou la modification du systeme 

d 'antidemarreurs constitute un usage interdit du w!hicule et assujettisse le 

contrevenant aux sanctions prevues au paragraphe 259(4); et 

(2) la participation a un programme d 'antidemarreurs ne soil pas limitee aux 

cas oit une interdiction de conduire a ere imposee pour une periode minima/e. 

(Adoptee : 32-0-1) 

6 - SASKATCHEWAN 

POINT n• 1 

Fardeau de preuve lors de l'enquete sur le cautionnement lorsque le contrevenant 

est accuse d'avoir ete illegalement en liberte 

Modifier le paragraphe 515 (6) du Code criminel de maniere a y  inclure un renvoi 

au paragraphe 145(1). 

(Retiree : Voir Point n• 1 de l'Ontario - resolution adoptee) 

POINT n• 2 

Negligence criminelle pure et simple (modifiee) 

Songer a modifier le Code criminel de telle sorte que ! 'action ou ! 'omission 

criminellement negligente mettant en danger la securite ou la vie d'autrui devienne 

une infraction criminelle. 

(Adoptee : 18-5-7) 
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POINT n• 3 

Grossiere indecence (modifiee) 

Modifier I 'a linea 171 (J)c) du Code criminel pour y ajouter une disposition interdisant 

tout acte indecent commis dans un endroit sans le consentement de la personne qui 

fait I 'ob jet de cet act e. 

(Rejetee : 9-13-6) 

POINT n• 4 

Faire de !'infraction d'action indecente une infraction mixte 

Modifier les paragraphes 17 3 (1) et 17 3 (2) pour que les infractions qui y sont prevues 

deviennent des infractions mixtes. 

(Adoptee : 19-0-11) 

POINT n" 5 

Condition obligatoire consistant pour le prevenu a ne pas troubler la paix publique 

pendant sa mise en liberte sous caution (modifiee) 

Modifier les dispositions pertinentes du Code criminel de maniere a prevoir que la 

mise en liberte sous caution de tout prevenu soit subordonnee a une condition 

legislative de ne pas troubler la paix publique et de bien se comporter. 

(Adoptee : 22-4-5) 

POINT n" 6 

Renvois a des infractions sexuelles historiques aux alineas 278.2(1)b) et 486(3)b) 

Modifier la liste d'infractions pn!vues aux alineas 278.2(1)b) et 438(3)b) du Code 

criminel et a I 'Annexe du pro jet de loi C-7, Loi modifiant la Loi sur le easier judiciaire. 

en supprimant les renvois aux articles 245 et 246 du Code criminel, S.R. C. 1970, 

qui sont dans leur version anterieure au 4 janvier 1983. 

(Retiree : apres discussion) 
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POINT n• 7 

Voyeurisme criminel 

Modifier la Partie V du Code criminel de maniere a creer une infraction interdisant 

a quiconque de visionner, de photographier ou de filmer, subrepticement et sans 

autorisation, une autre personne, dans une maison d 'habitation ou un local 

commercial oit /'on peut s 'attendre a une certaine intimite, lorsque / 'action de 

visionner, de photographier ou de filmer est accomplie dans un dessin sexuel. 

(Adoptee : 21-1-8) 

POINT n• 8 

Partie I 

Remise en liberte provisoire par voie judiciaire, apres presentation d'un acte 

d'accusation (tel que modifiee) 

Modifier / 'art. 597 du Code criminel de telle sorte qu 'il revienne au prevenu de se 

justifier en vertu du paragraphe 597(3). 

(Rejetee : 12-3-15) 
Partie II 

Preciser les pouvoirs d 'examen des ordonnances rendues en vertu du paragraphe 

597(3) du Code criminel. 

(Adoptee : 25-0-5) 

POINT n• 9 

Detention sous garde de l'accuse en attendant ! 'evaluation visee a l'art. 672.11 

(modifiee) 

Le ministere federal de la Justice doit veiller a la modification de la Partie XX 1 et 

de laformule 48 de telle sorte que toute ordonnance d'evaluation sous garde renferme 

le pouvoir de detenir une personne dans une prison jusqu 'a son placement en vue 

de son evaluation et jusqu 'a son retour devant le tribunal apres l 'evaluation. 

(Rejetee : 7-9-17) 
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7 - CANADA 

POINT n• 1 

Surveillance electronigue 

Envisager de modifier l 'art.l83 du Code criminel afin d'y inclure certaines 

infractions precises relatives a / 'environnement et aux especes menacees tel que 

defini dans la Loi canadienne sur la protection de l 'environnement, la Loi sur la 

protection d 'especes animales ou vegetales sauvages et la reglementation de leur 

commerce international et interprovincial, la Loi sur les especes sauvages du Canada 

et la Loi de 1994 sur la convention concernant les oiseaux migrateurs. 

(Retin�e : apres discussion) 

POINT n• 2 

Demandes de prolongation du delai pour aviser une personne gu'une autorisation 

d'ecoute electronigue a ete accordee a son egard 

Modifier la partie VI du Code criminel pour permettre la presentation de demandes 

independantes de prolongation du delai avant que la personne ne so it avisee. 

(Adoptee : 22-0-7) 

POINT n• J 

Ordonnances de mise sous scelles (modifiee) 

Modifier le paragraphe 487.3(1) du Code criminel en vue de preserver le pouvoir 

prevu par la common law relativement aux ordonnances de mise sous scelles et d y 

inclure d 'autres types d 'ordonnances, notamment des ordonnances de blocage, des 

ordonnances en vue d'obtenir des renseignements fiscaux et des ordonnances de 

soutien. 

(Adoptee : 24-0-4) 

POINT n• 4 

Renvoi devant le tribunal d'une autre province 

Modifier les articles 531 et 599 du Code criminel pour permettre un renvoi devant 

le tribunal d 'une autre province, avec / 'approbation des procureurs generaux 

interesses. 

(Retiree) 

142 



SECTION PENALE - PROCES VERBAL 

ASSOCIATION DU BARREAU CANADIEN - SECTION DE LA JUSTICE 
CRIMINELLE 

POINT n• 1 - RESOLUTION SUR LE PARQUET 

Recodification du droit penal 

Le gouvernementfederal devrait entreprendre la recodification du droit penal ajin 

de le rendre clair, juste et contemporain. 

(Rejetee : 14-0-15) 

CONSEIL CANADIEN DES AVOCATS DE LA DEFENSE 

POINT n• 1 

La Section penale de la Conference pour l 'harmonisation des lois devrait etablir un 

sous-comite et lui conjier la tdche d 'examiner les questions decoulant des demandes 

fondees sur ! 'arret Corbett ajin de recommander les modifications appropriees au 

Code criminel ou a la Loi sur la preuve au Canada, modifications qui permettraient 

de remedier aux probh!mes re/eves dans le document de recherche prepare par le 

professeur David Pacciocio pour la Conference de 2000. 

(Adoptee : 21-0-9) 
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Opening of Meeting 

August 17, 2000 

MINUTES 

The Chair, Jeff Schnoor, welcomed everyone to the closing plenary and commented 

that this had been a good week. 

Report from the Criminal Section 

The Chair, Lee Kirkpatrick, reported that the Section had discussed 54 Resolutions. 

In addition the Section dealt with several reports. They were pleased to have the assistance 

of Catherine Kane, who is the moving force behind the Criminal Section and provides all 

the support with respect to the debates and Resolutions. They were also pleased to have the 

participation of both Crown and defence, judges and academics in the course of the 

discussions. 

She was pleased to announce that Glen Abbott of New Brunswick had been 

unanimously chosen to chair the Criminal Section for next year. 

The Criminal Section Minutes appear on pages 81 to 109 of these Proceedings. 

Report of the Civil Section 

The Chair, Arthur Close was pleased to report that the Civil Section met in eight 

sessions spread over five days. During that time the Section considered 17  separate agenda 

items. Three of these items resulted in the adoption of uniform or model legislation. In 

particular, a model Limited Liability Partnership Act was adopted in final form. In addition, 

amending legislation was adopted in relation to two existing Uniform Acts. Those are the 

Uniform Wills Act and the Uniform Liens Act, and in both cases the amendment legislation 

was subject to the November 30'h Rule. 

Work in relation to the Commercial Law Strategy continues to move forward, both in 

the general sense of the overall project and in relation to particular topics. The Strategy 

continues to gain momentum through the active participation ofthe newly appointed National 

Coordinator, and just to give one example, a Press Release issued during the course of our 

proceedings resulted in two expressions of interest from the media. Press coverage is not 

the norm for the kinds of things we do. 

A number of agenda items were reports that were presented for informational purposes. 

Arising out of one of these, substantial progress has been made in relation to the adoption of 

the Uniform Electronic Commerce Act, which the Civil Section promulgated only last year. 

A large number of provinces and territories have moved, or are in the process of moving 

toward the adoption of this Uniform Act. It is very nice to see such a swift reaction to the 

Section's work. 
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Three new projects were considered for the coming years. Work will be starting towards 

the possible development of Uniform Pension Benefits Standards Legislation. The 

Conference has been approached by both The Canadian Association of Pension Supervisory 

Authorities and the Canadian Association of Pension Management to look into this. The 

Section was visited by Ms Sherallyn Miller, Chair of the CAPSA Committee that is working 

toward the development of a statement of a set of principles for uniform legislation. The 

Civil Section Steering Committee will be involved in working toward more detailed terms 

of reference for that project. 

The second new project concerns the preparation of uniform implementing legislation 

to two international law conventions concerning the protection of adults and children. The 

final new item responds to concerns that the ULCC Uniform Wills Act should consider 

addressing issues that arise when a testator's wishes are recorded in whole or in part in what 

we might call the new media, either some sort of computer storage or information storage 

device, or perhaps on video tape. One jurisdiction has indicated a willingness to assist in 

the carriage of this project if appropriate terms of references can be developed. 

The Steering Committee has been asked to work with this jurisdiction in developing 

an appropriate set of terms of reference, with the possibility of bringing materials before 

the Conference in 2001. 

The Section's Committee nominated Susan Amrud as the new Chair of the Civil 

Section. 

The Chair thanked the two section chairs, stating that the work of the Conference 

takes place substantially in the Sections. He commented that it is hard work to be a Section 

Chair and he wanted to express the Conference's gratitude to Lee Kirkpatrick for the work 

that she has done over the past year and, in the case of Arthur Close, over the past two years. 

He then expressed the Conference's thanks to Catherine Kane, Secretary to the Criminal 

Section, who does an incredible amount of work for that Section over the course of the year. 

The Civil Section Minutes appear on pages 42 to 96 of these Proceedings. 

Report from the Resolutions Committee 

The Resolutions Committee consisting ofFrederique Sabourin, Chris Curran and Tim 

Rattenbury, were pleased to present the following Resolutions: 

RESOLVED that the Conference express its appreciation by way of a letter from the 

Executive Director to: 
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The Ministry of the Attorney General, Government of British Columbia, for hosting 

the 82nd meeting of the Conference, during which we enjoyed fruitful and stimulating 

intellectual discussions and lively camaraderie and conviviality. 

Ruth Rogers, Russell Getz and Ritva Saarikko, the Organizing Committee, with special 

thanks to Ritva Saarikko who performed the additional role of coordinator of the Conference 

on behalf of the B. C. government. 

Express special thanks to Ritva Saarikko and Janet Lennox who assumed the 

responsibility of the secretariat along with Claudette Racette, our Executive Director. 

Le gouvemement du Canada pour la traduction des documents de la section penal e. 

Les differentes directions en charge de la legislation au gouvemements du Canada, 

du Quebec, de la Colombie-Britannique, du Nunavut, de la Saskatchewan, du Manitoba, et 

du Nouveau Brunswick pour la traduction des document de la section civile. 

The Jurisdictional Representatives for the crucial role that they play in supporting the 

Conference throughout the year. 

All those who prepared papers for the consideration of delegates and those who 

presented papers to the Civil Section. 

All those who prepared resolutions and discussion papers for the Criminal Section. 

Jeff Schnoor, our outgoing President for all his efforts on behalf of the Conference, 

both on substantive matters and in the promotion of the Conference and its products in the 

jurisdictions. 

Nous souhaitons particulierement remercier les interpretes : pour la section civile, 

Ron Dandenault, Jack Guthrie et Patrice Schmitt, pour la section penale, Brenda Bullock, 

Jacqueline Golay et Salma Teijpar-Dang. 

Special thanks to the technical personnel who contributed greatly to the efficient 

operation of the Conference: Kevin Terry for the Civil Section and Scott Nelson for the 

Criminal Section. 

Special thanks to the ump�re, Spencer Manning. 

Special thanks to the Law Society of British Columbia for the reception on Sunday 

night. 

Also special thanks to the Cowichan Native Centre for their hospitality and 

entertainment. 
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Enfin, nous tenons a temoigner une grande appreciation pour le travail effectue au 

cours de l'annee par Mme Claudette Racette, notre Directrice administrative qui participait 

pour la huitieme fois a notre reunion annuelle. 

Report from the Nominating Committee 

The immediate Past President, Paul Monty stated that: " A titre de president sortant, 

j 'ai eu le plaisir de presider le comite des nominations, qui etait compose des presidents 

sortants presents, c'est a dire Peter Lown, John Gregory, Richard Mosley, Doug Moen, et 

en plus, que s'est adjoint la presence du president actuel, Jeff Schnoor. Le comite des 

nominations a le plaisir de vous recommender la nomination, a titre de vice-president pour 

la prochaine annee, de Arthur Close, president sortant de la section civile. 

Le comite a egalement le plaisir de vous presenter, en simple formalite, mais il faut le 

faire, l'actuel vice-president en tant que president de la Conference pour la prochaine annee, 

Earl Fruchtrnan." 

The Chair took the liberty of declaring nominations for the two positions closed and 

congratulated both Arthur Close and Earl Fruchtrnan. 

Before passing the gavel to the new President, the Chair wanted to express a few 

words of thanks. He stated that most of what he would like to say is in the Resolutions 

Committee report. However, he wanted to give special thanks to the local Organizing 

Committee for an outstanding week and thanks also to the people who worked in the 

secretariat, the interpreters and the technical people. 

He then went on to say: "Paul, je ne possede pas le vocabulaire necessaire pour vous 

remercier, so I am not going to try in French because to really give you the depth of thanks 

that I owe you, I have to do this in English. You have been a great support to me. You truly 

have led and helped me by your example, by your care and commitment to the Conference. 

You have been a wise friend and I hope that you will continue to be coming for many years 

to come and continue to share your wisdom with the Conference. Thank you very much. 

Paul and I are now members of a select group. I think that it was Lee who commented 

that there seems to be a little club of Past Presidents that have almost have a secret handshake, 

and I guess that there is some truth to that. Once you have gone through a year of working 

for the Conference, it changes you in some ways, mostly positive, and I am happy to be in 

that group. I would like to thank the past presidents, many of whom I consulted with over 

the past year, especially Doug Moen, who was a real support to me over the course of the 

year. 
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I would like to thank Claudette Racette. You have all heard over the course of the 

years Presidents give effusive thanks to Claudette and she deserves all of those thanks. 

Claudette demands the best from herself, and demands the best from everyone else, and it is 

because of that dedication that the Conference goes so smoothly and that the year for the 

President of the Conference goes so smoothly. She is a unique individual. I am going to 

miss our regular conversations, but I look forward to talking with you over the course of the 

year anyway about how the Conference is going. 

I was in private practice for the first nine or so years of my career and in 1986 I joined 

government, initially the Manitoba Law Reform Commission, and currently the Prosecutions 

and Criminal Justice Policy Branch with the Department of Justice in Manitoba. There 

were a lot of reasons why I left private practice, and joined government. But one of the 

important reasons was that I saw in joining government, with all due respect to those of you 

not in government, but I saw it as an opportunity to really make a difference on a large 

scale, to contribute to the change and improvement of the laws for the betterment of all 

citizens. My participation in the Uniform Law Conference, and especially in the last year as 

President, has been yet another opportunity to do that. I think that we should all be proud of 

our participation in this Conference because it really is an opportunity to make a difference 

on a national scale in the lives of Canadians. I thank you all for the privilege and the 

opportunity to have been your President. 

Your new President is going to be Earl Fruchtman who has also been a great support 

to me over the past year. Earl knows this Conference well. He understands it, he has a great 

commitment to it, and I know that he will do a fabulous job next year." 

The new Chair then took over the meeting. 

He stated that h� was honoured to take on the role and responsibility of the office of 

President of the Conference. However, he did want to say that his time as President has 

been made much easier by the efforts of his predecessor, Jeff Schnoor. 'The past year was 

particularly difficult as a year to be President, as exemplified by the tasks that were required 

to set the Commercial Law Strategy into motion, having to deal with the federal and provincial 

governments in relations to the Commercial Law Strategy, and also with respect to the 

ongoing relationships with the media, which is sort of an emerging area for us to give an 

appropriate profile to the Conference, while at the same time ensuring that our status is not 

jeopardized in any particular way. All of these areas produced problems and obstacles over 

the last year and I can say that due primarily to Jeff's patience, his persistence, his wisdom, 

148 



CLOSING PLENARY SESSION 

and his creativity, the problems were solved and the obstacles were overcome. To me, Jeff 

was a model for the role of President. If I can paraphrase something that Bill Clinton said 

the other day, I think that we are a lot better off today than we were a year ago as a Conference. 

So I want to express both on behalf of myself, but more especially on behalf of the Conference 

as a whole, our gratitude and appreciation to Jefffor the work that he did as President over 

the last year. Thanks Jeff." 

On behalf of the government of British Columbia, Ruth Rogers presented flowers to 

Ritva Saarikko for the excellent job she did throughout the year preparing for the Victoria 

conference and for the work she did throughout the Conference as part of the conference 

secretariat staff. 

Report from the Host Jurisdiction for the 2001 Conference 

John Gregory stated that the 2001 Conference will take place in Toronto at the Toronto 

Colony Hotel. Materials have been handed out as part of this year's registration package. 

Ontario is looking forward to hosting the Conference. The hotel has been booked. Earl 

Fruchtrnan and John Gregory are looking at possible sites for the social activities. 

He then commented that his first Uniform Law meeting was the immediately previous 

one in Victoria in 1987. It was a very pleasant meeting and it inspired him to stay with the 

organization. He then stated that he suspected that this would be his last Uniform Law 

Conference and he wanted to echo Jeff Schnoor's comments about the usefulness of the 

organization and the pleasure of having participated in it. 

Location of the 2002 Conference 

The new Chair stated that he was in a position to confirm that the 2002 Uniform Law 

Conference will take place in the Northwest Territories. 

Shawn Flynn, a Commissioner from the Northwest Territories stated that the N.W.T. will be 

glad to welcome everyone to the north. 

Adjournment 

There being no further business, the meeting adjourned at 12:00 noon. 
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AUDITOR'S REPORT 

[see page 37] 

To the Members ofUniform Law Conference of Canada 

I have audited the balance sheet of Uniform Law Conference of Canada as at 

March 3 1, 2000 and the statements of revenue, expenses and equity and cash flows for 

the year then ended. These financial statements are the responsibility of the 

organization's management. My responsibility is to express an opinion on these 

financial statements based on my audit. 

I conducted my audit in accordance with generally accepted auditing standards. Those 

standards require that I plan and perform an audit to obtain reasonable assurance 

whether the financial statements are free of material misstatement. An audit includes 

examining, on a test basis, evidence supporting the amounts and disclosure in the 

financial statements. An audit also includes assessing the accounting principles used 

and significant estimates made by management, as well as evaluating the overall 

financial statement presentation. 

In my opinion, these financial statements present fairly in all material respects, the 

financial position of the Conference as at March 3 1, 2000 and the results of its 

operations and the changes in its financial position for the year then ended in 

accordance with generally accepted accounting principles. 

Ottawa, Canada 

May 3 1 , 2000 
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ASSETS 

Cash 

Term deposits, at cost 

Accounts receivable 

BALANCE SHEET 

as of March 3 1 ,2000 

GENERAL FUND 

2000 

$ 

17,044 

82,500 

549 

100,093 

Fund Reserved for Future Expenditures (Note 3) 42,500 

LIABILITIES & EQUITY 

Accounts payable 

Equity 

ASSETS 

Cash 

Term deposits, at cost 

Accounts receivable 

LIABILITIES & EQUITY 

Accounts payable 

Equity 

Total 

Total 

1422593 

800 

141.793 

1422593 

RESEARCH FUND 

5,308 

63,000 

10,045 

Total 78353 

14,900 

63,453 

Total 782353 

15 1 

1999 

$ 

6,5 10  

1 1 3,712  

6,61 5  

126,837 

-0-

1262837 

800 

126,037 

1262837 

(3,717) 

72,000 

8,057 

762340 

2 1 ,200 

55,140 

762340 



UNIFORM LAW CONFERENCE OF CANADA 

STATEMENT OF REVENUE, EXPENSES AND EQUITY 

for the year ended March 3 1, 2000 

REVENUE 

Annual Contributions 

Interest 

Sale of publications 

Recoverable postage and exchange 

EXPENSES 

Executive director honorarium 

Publishing 

Photocopies and stationery 

Executive committee 

Annual meeting 

Casual employment 

Professional fees 

Miscellaneous 

Postage 

Telephone 

Office supplies 

Translation 

Office equipment 

GST on inputs - net 

Excess of revenue over expenses 

Equity at beginning of year 

Equity at end of year 

GENERAL FUND 

152 

2000 

$ 

68,000 

3,1 1 3  

73 

17 

71,203 

26,000 

460 

603 

4,833 

17,699 

1 , 150 

800 

635 

144 

770 

650 

382 

-0-

1,32 1 

55,447 

1 5,756 

126,037 

141�793 

1999 

$ 

65,000 

3,762 

1 , 182 

5 1 2  

70,456 

26,000 

4,045 

489 

3,690 

14, 150 

1 , 180 

800 

614  

1 , 161  

585 

4 16  

500 

1 ,978 

1,640 

57,248 

1 3,208 

1 12,829 

126�037 



FINANCIAL STATEMENTS 

STATEMENT OF REVENUE, EXPENSES AND EQUITY 

for the year ended March 3 1, 2000 

RESEARCH FUND 

REVENUE 

Government of Canada 

Interest 

EXPENSES 

Research projects: 

- Civil enforcement 

- Commercial law strategy 

- Criminal liability of corporations and their directors 

- Secured transactions 

- Uniform Mediation Act 

- Uniform Wills Act 

- Corbett applications 

Miscellaneous 

Professional fees 

Photocopier and courier 

Web site 

Translation 

GST on inputs - net 

Write-off expenses previously accrued 

Excess of revenue over expenses 

Equity at beginning of year 

Equity at end of year 
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2000 

$ 

12, 170 

2,040 

14,210 

2,491 

3,000 

- 0-

2,000 

1 ,500 

500 

5,000 

3 8  

400 

1 ,353 

450 

- 0 -

325 

( 1 1, 160} 

5,897 

8,3 1 3  

1999 

$ 

1 2, 170 

2,043 

14,213 

500 

1 3,612  

5,000 

- 0 -

- 0 -

- 0 -

- 0 -

86 

400 

- 0 -

900 

436 

(69) 

(8,445} 

1 2,420 

1,793 



REVENUE 

UNIFORM LAW CONFERENCE OF CANADA 

COMMERCIAL LAW STRATEGY 
SCHEDULE OF REVENUE AND EXPENSES 

for the year ended March 3 1 ,  2000 

Grant - Justice Canada 

EXPENSES 

Search for a national coordinator 

Total expenses 

Excess of revenue over expenses 
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FINANCIAL STATEMENTS 

STATEMENT OF CASH FLOWS 

for the year ended March 3 1 ,  2000 

General Research Total Total 

Fund Fund 2000 1999 

$ $ $ $ 

OPERATING ACTIVITIES 

Excess of revenue over expenses 1 5,756 8,3 13  24,069 1 5,001 

Net change in non-cash working capital 
balances related to operations: 

Accounts receivable 6,066 ( 1 ,988) 4,078 ( 14, 1 14) 

Accounts payable - 0 - (6,300) (6,300) 8,550 

Cash provided by operating activities 2 1 ,822 25 21,847 9,437 

INVESTING ACTIVITIES 

Redemption (purchase) of term deposits (1 1,288) 9,000 (2,288) (2 1,412) 

Increase (decrease) in cash 1 0,534 9,025 19,559 1 1 ,975 

Cash at beginning of year 6,510  Q..1lll 2,793 14,768 

Cash at end of year � 5..1Q.8_ 22,352 .2,19l 

155 



UNIFORM LAW CONFERENCE OF CANADA 

NOTES TO FINANCIAL STATEMENTS 

for the year ended March 3 1 , 1999 

1. ACCOUNTING POLICIES 

The fmancial statements have been prepared in accordance with generally acc'epted 
accounting 

principles. 

The Research Fund includes the revenues and expenses for specific research projects. 
The General Fund includes the revenues and expenses for all other activities of the 
organization. 

2. TAX STATUS 

The conference qualifies as a non-profit organization and is exempt from income 
taxes. 

3. FUND RESERVED FOR FUTURE EXPENDITURES 

The executive committee has approved the allocation of $42,500 out of general funds 
to a Fund Reserved for Future Expenditures, which fund is to be used for the following: 

(a) Publications - $22,500, to cover the costs to be incurred in the future for the 
publication and mailing costs of the 1 998 and the 1999 Proceedings of the Annual 
Meetings, and the 1 998 and the 1999 Up-Dates to the Consolidation of Uniform 
Acts, and 

(b) Future conferences - $20,000, to be used to offset some of the costs of providing 
simultaneous interpretation services for the annual meeting in the Northwest 
Territories in 2002. 

The fund comprises term deposits of $42,500. 
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ANNEXE A 

RAPPORT DU VERIFICATEUR 

[Voir la page 3 7] 

Aux membres de la Conference pour 1 'harmonisation des lois au Canada. 

J'ai effectue une verification du bilan de la Conference pour !'harmonisation des lois au 

Canada au 3 1  mars 2000 ainsi que de 1' etat des recettes et depenses, des capitaux propres et 

de la tresorerie a la fin de l'exercice. L'etat financier incomea la direction de l'organisme. 

Je suis tenu de formuler une opinion sur cet etat financier a partir de ma verification. 

Ma verification a ete executee selon les normes generalement reconnues qui exigent que 

ma verification ait pour but de s'assurer que l'etat financier n'est pas entache d'enonces 

fautifs. Une verification comporte un examen d'echantillons de documents qui appuient 

les montants et les renseignements de 1 'etat financier. Elle comporte egalement une evaluation 

des principes de comptabilite utilises, des estimations importantes de la direction ainsi que 

de la presentation generale de l'etat financier. 

A m on avis, 1' etat financier represente fidelement, dans tous les aspects materiels, la situation 

financiere de la Conference au 3 1  mars 2000, les resultats de ses activites et !'evolution de 

sa situation financiere au terme de l'exercice conformement aux principes de comptabilite 

generalement reconnus. 

Ottawa (Canada) 

Le 3 1  mai 2000 
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CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

BILAN 

au 3 1  mars 2000 

FONDSGENERAL 

ACTIF 

Liquidites 

Depots a terme, au coilt 

Comptes debiteurs 

2000 

$ 

1 7  044 

82 500 

549 

100 093 

Fonds de reserve destine au depenses futures (Note 3) 42,500 

Total 

PASSIF ET CAPITAUX PROPRES 

Comptes crediteurs 

Capitaux propres 

Total 

142 593 

800 

141 793 

142 593 

FONDS DE RECHERCHE 

ACTIF 

Liquidites 5 308 

Depots a terme, au coil 63 000 

Comptes debiteurs 10  045 

Total 78 353 

PASSIF 

Comptes crediteurs 14 900 

Capitaux propres 63 453 

Total 78 353 

158 

1999 

$ 

6 5 1 0  

1 13 712 

6 6 15  

126 837 

126 837 

800 

126 037 

126 837 

(3 717) 

72 000 

8 057 

76 340 

21 200 

55 140 

76 340 



ETAT FINANCIER 

ETAT DES RECETTES, DES DEPENSES ET DES CAPITAUX PROPRES 

au 3 1  mars 2000 

FONDSGENERAL 

RECETTES 

Contributions annuelles 

Interet 

Vente de publications 

Frais de poste et de change recouvrables 

DEPENSES 

Honoraires du directeur executif 

Impression 

Photocopies 

Comite executif 

Reunion annuelle 

Emploi temporaire 

Honoraires professionnels800 

Divers 

Poste 

Communicationas 

Fournitures 

Traduction 
Equipement et maintien 

TPS sur les intrants 

Exedent des recettes par rapport aux depenses 

Capitaux propres au debut de l 'exercice 

Capitaux propres it la fin de l'exercice 
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2000 

$ 

68,000 

3, 1 13 

73 

li 
71,203 

26,000 

460 

603 

4,833 

17,699 

1,150 

800 

635 

144 

770 

650 

382 

-0-

1,321 

55,447 

15,756 

126,037 

141,793 

1999 

$ 

65,000 

3,762 

1, 182 

5 12 

70,456 

26,000 

4,045 

489 

3,690 

14,150 

1, 180 

6 14 

1,161 

585 

416 

500 

1,978 

1,640 

57,248 

13,208 

1 12,829 

126,037 



CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

ETAT DES RECETTES, DES DEPENSES ET DES CAPITAUX PROPRES 

pour 1' exercice termine le 3 1  mars 2000 

FONDS DE RECHERCHE 
2000 

RECETTES 

Gouvemement du Canada 

Interet 

DEPENSES 

Projets de recherche: 

- Execution des jugements en matiere civile 

- Strategy du droit commerciale 

- Responsabilite criminelle des societes et 
leurs administrateurs 

- Transactions garanties 

Loi uniforme sur la mediation 

- Loi uniforme sur les testaments 

- La regie Corbett 

Divers 

Honoraires Professionels 

Photocopier and courier 

Impression et courrier 

Traduction 

TPS sur les intrants 

Radiation de (recettes) accumulees anterieurement 

Exedent (deficit) des recettes par rapport 

aux depenses 

Capitaux propres au debut de l'exercice 

Capitaux propres a la fin de l'exercice 
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$ 

12,170 

2,040 

14,210 

2,491 

3,000 

- 0 -
2,000 

1,500 

500 

5,000 

38 

400 

1,353 

450 

- 0 -

325 

(1 1,160} 
5,897 

8,3 13 

55,140 

1999 

$ 

12,170 

2,043 

14,213 

500 

13,6 12 

5,000 
- 0 -

- 0 -

- 0 -

- 0 -

86 

400 

- 0 -

900 

436 

(69) 

(8,445} 
12,420 

1,793 

53,347 



ETAT FINANCIER 

STRA TEGIE DU DROIT COMMERCIALE 

Pour l 'exercice termine le 3 1  mars 2000 

RECETTES 

Justice Canada et Industrie Canada 

DEPENSES 

Processus visant a embaucher un coordonnateur 

Total des depenses 

Exedent des recettes par rapport aux depenses 

16 1 

2000 

$ 



CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

TRESORERIE 

pour l 'exercice termine le 3 1  mars 2000 

Fonds Fonds Total Total 

general recherche 2000 1999 

$ $ $ $ 

ACTIVITES D'EXPLOITATION 

Excedent des recettes par rapport 1 5,756 8,3 1 3  24,069 1 5,001 
aux depenses 

Changement net au solde des capitaux 
d'exploitation non pecuniers lies aux 
activites d'exploitation: 

Comptes debiteurs 6,066 (1 ,988) 4,078 (14,1 14) 

Comptes crediteurs - 0- (6,300) (6,300) 8,550 

Caisse de prevoyance pour 
conferences futures 2 1 ,822 25 21,847 9,437 

ACTIVITES D'INVESTISSEMENT 

Rachat des depots a terme (11 ,288) 9,000 (2,288) (21,412) 

Augmentation (diminution) des liquiditesl0,534 9,025 19,559 1 1 ,975 

Liquidites au debut de l 'exercice 6,5 1 0  (Ul]) 2,793 14,768 

Liquidites a la fin de l 'exercice l..1..DM 5..1Q8__ 22.3.52 2.123. 
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ETAT FINANCIER 

NOTES AFFERENTES AUX ETATS FINANCIERS 

pour l'exercice tennine le 3 1  mars 2000 

1. POLITIQUE DE COMPTABILITE 

L' etat financier a ete prepare conformement aux principes de comptabilite 
generalement reconnus. 

Le fonds de recherche englobe les recettes et les depenses de projets de recherche 
precis. Les recettes et les depenses du fonds general decoulent de toutes les autres 
activites de l 'organisme. 

2. STATUT FISCAL 

La Conference constitue un organisme sans but lucratif et elle est exoneree d'impot. 

3.  FONDS DE RESERVE DESTINE AUX DEPENSES FUTURES 

Le comite de la direction a approve 1' affectation de 42 500 $ du fonds d' administration 
generale pour creer un fonds de reserve destine aux depenses futures. Le fonds sera 
utilise pour les besoins suivants: 

a) Les publications 22 500 $ pour couvrir les coiits futurs relies a la publication et 
1 'envoi des conferences annuelles de 1998 et 1999, ainsi que les mises a jour 
des lois unifonnes codifiees de 1998 et 1999, et 

b) Les conferences futures 20 000 $ destines a couvrir une partie des frais 
d'interpretation simultanee de la conference annuelle aux Territoires-du­
Nord-Ouest en 2002. 

Le fonds consiste en depots a tenne de 42 500 $. 
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APPENDIXB 

[see page 65] 

MODEL LIMITED LIABILITY PARTNERSHIP ACT 

(intended for inclusion in the Partnership Act) 

General Comments 

[I] It is assumed that the Model Act would be included as a separate Part of the enacting 

jurisdiction's Partnership Act. 

[2] The Model Act deals only with the substantive law that would govern a limited liability 

partnership ("LLP"), once it has acquired that status. It does not deal with the conditions or 

formalities of becoming an LLP or the registration or reporting requirements for LLPs. It is 

assumed that an enacting jurisdiction will wish to tailor such requirements to fit with related 

provisions in its business corporations or business names legislation. 

[3] The Model Act is neutral as to the type of enterprise that could be carried on as an LLP. 

The ULCC can see no cogent reason for limiting the availability of LLPs to certain types of 

enterprise. It is recognized, however, that a jurisdiction might decide to limit the availability of 

LLPs to certain types of enterprise. 

[ 4] The Model Act does not contain any profession-specific provisions. It is assumed that 

provisions regulating the practice of a particular profession in an LLP would be included in the 

relevant professional statute. 

PART I 
LIMITED LIABILITY PARTNERSHIPS 

Definitions 

1 In this Part: 

"[enacting j urisdiction] LLP" means a partnership registered under section # 

[appropriate section of Partnership Act] as an [enactingjurisdiction] limited liability 

partnership; 

Comment: This definition assumes that the provisions dealing with registration ofLLPs 

in an enacting jurisdiction will allow a partnership that does not currently have LLP status 

in any other jurisdiction to acquire that status under the laws of the enacting jurisdiction. 

Having done so, it is an enacting jurisdiction LLP. On the other hand, if a partnership that 

has already acquired LLP status under the laws of some other jurisdiction (Canadian or 

foreign) wishes to carry on business in the enacting jurisdiction, it may be required to 

register as an extra-provincial LLP. 
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LIMITED LIABILITY PARTNERSHIP 

"distribution" means, in relation to partnership property, a transfer of money or other 

partnership property by a partnership to a partner or an assignee of a partner's 

share in the partnership, whether as a share of profits, return of contributions to 

capital, repayment of advances or otherwise; 

Comment: The starting point for this definition is the definition of "distribution" in 

section I 0 I (3) of the Uniform Partnership Act 1996 ("UPA 1996") proposed by the National 

Conference of Commissioners on Uniform State Laws. The Model Act's definition, however, 

is somewhat broader than the definition in UPA 1996. The latter refers to a transfer of 

money or property "to a partner in the partner's capacity as a partner," while this definition 

applies to any transfer of partnership property to a partner, regardless of the purpose ofthe 

transfer. 

"extra-provincial LLP" means a partnership registered under section # [appropriate 

section of Partnership Act] as an extra-provincial limited liability partnership; 

Comment: This definition assumes that the registration provisions of the Partnership Act 

relating to LLPs will allow partnerships that have acquired LLP status under the laws of 

some other jurisdiction to bring that status with them for the purpose of carrying on business 

in an enacting jurisdiction. To do so, they will register as an extra-provincial LLP. 

"partnership obligation" means any debt, obligation or liability of a partnership, other 

than debts, obligations or liabilities of partners as between themselves or as 

between themselves and the partnership. 

Comment: This definition would include, for example, a liability of a partnership arising 

in tort, as well as ordinary debts or liabilities arising under a contract. The provisions dealing 

with partnership obligations are not intended to deal with debts or liabilities of the partners 

as between themselves: hence, the exclusion of such liabilities at the end of the definition. 

Application of Part 

2 In the case of an [enacting jurisdiction] LLP or an extra-Provincial LLP, the 

other provisions of this Act are to be read subject to this Part. 

Comment: As noted in the General Comments, it is assumed that the Model Act would 

be enacted as a separate Part (or other division) of a jurisdiction's Partnership Act. The 

most important examples of provisions that would be subordinated to this Part are those 

that impose joint (or joint and several) liability on the members of a firm for the firm's 

liabilities, or which impose indemnity or contribution obligations on individual partners. 
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Limited liability for partners of LLP 

3(1) Except as expressly provided in this Part, in another Act or in an agreement, 

a partner in an [enacting j urisdiction] LLP 

(a) is not personally liable for a partnership obligation solely by reason 

of being a partner, 

(b) is not personally liable for an obligation under an agreement between 

the partnership and another person, and 

(c) is not personally liable to the partnership or another partner by way 

of contribution, indemnity or otherwise, in respect of an obligation to which 

paragraph (a) or (b) applies. 

Comment: This subsection follows UPA 1996 in creating a "full-shield" LLP, as opposed 

to the original "partial-shield" LLP. When Texas created the first LLP in 1995, partners 

were shielded only from vicarious liability for negligent or otherwise wrongful acts or 

omissions for which the partnership was liable. The liability shield did not affect the ordinary 

rule of partnership law that all partners are personally (jointly) responsible for performance 

of the partnership's ordinary contractual obligations. This rule is a reflection ofthe traditional 

view that when a partnership enters into a contract, each partner is a separate party to the 

contract, although the partners' obligation is joint. 

Until 1995 all U.S. states that enacted LLP legislation followed the original partial shield 

model. In that year, however, two states enacted LLP statutes that provided, in effect, that 

partners, as such, were not personally liable for any partnership obligations. As of 1999, 

approximately half of the states have moved to the full-shield approach. The full-shield 

approach is closely analogous to the type ofliability limitation that has long been provided 

to shareholders of limited liability business corporations. 

It will be noted that the introductory words of subsection ( 1 )  are "Except as expressly 

provided in this Part, another Act . . .  " It does not say, "except as expressly provided in this 

Act." Thus, provisions in other Parts of the Partnership Act that expressly impose personal 

liability on partners do not override the liability protections provided in subsection ( 1  ). The 

reference to "another Act" contemplates that a professional statute, for example, might 

narrow the protection that would otherwise be provided by the liability shield. The 

introductory words also contemplate that an agreement between the partnership and another 

party might expressly provide that some or all of the partners will be personally liable for 

the obligations arising under the contract. Alternatively, the partnership agreement itself 

might expressly cut back the protection that would otherwise be provided to individual 

partners by the statutory liability shield. 
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At first glance, it might appear that clause (b) is redundant to clause (a), because an obligation 

arising under a contract between the partnership and another person would necessarily be a 

partnership obligation to which clause (a) applies. However, as noted earlier, when "a 

partnership" enters into a contract, each member of the partnership is considered to be a 

party to the contract and responsible for its performance. In the absence of clause (b), it 

might be argued that clause (a) does not operate to shield a partner from liability as a party 

to the contract, as opposed to shielding them from liability as a partner for the partnership 

obligation. Admittedly, this argument would depend on a very restrictive reading of clause 

(a), but it was considered prudent to foreclose the argument by including clause (b). 

Clause (c) deals with what is sometimes referred to as "indirect liability." The Partnership 

Act contains a provision to the effect that, subject to an agreement, the firm shall indemnify 

a partner for payments made or liabilities incurred in the ordinary and proper conduct of the 

business of the firm. It also provides that partners are bound to contribute equally towards 

the losses of the firm. Clause (c) has no effect on the obligation of the firm to indemnify 

individual partners. It affects the individual liability of partners to contribute when the firm 

has insufficient assets to discharge its liabilities, including a liability to indemnify one or 

more partners. 

(2) Subsection (1) does not relieve a person who is a partner in an [enacting 

jurisdiction] LLP from personal liability for a negligent or otherwise wrongful 

act or omission of the person for which that person would be personally liable if 

the person were not a member in a partnership. 

Comment: Subsection (2) merely confirms a result that would flow from a natural reading 

of subsection (1 ), which only purports to relieve partners from liability that they would 

incur solely by reason of being a partner. Direct personal liability for one's own negligent 

or otherwise wrongful acts or omissions is not liability incurred solely by reason of being a 

partner. Nevertheless, subsection (2) is included in the Model Act because it seems useful 

to emphasize that subsection (1)  does not shield a partner from the ordinary legal 

consequences of their own negligent or otherwise wrongful acts or omissions. 

This subsection does not define the circumstances in which a partner might incur personal 

liability because of their own wrongful acts or omissions. The circumstances in which a 

partner might incur such liability are determined by the general law. 

(3) Subsection (1) does not protect a partner's interest in the partnership 

property from claims against the partnership in respect of a partnership obligation. 
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Comment: Under traditional common law principles of partnership law, as codified in the 

Partnership Act, a partnership is not a legal entity. It is a relationship that has certain legal 

consequences. One implication of this "relationship" or "aggregate" theory of partnership 

is that the term "partnership property" is simply a shorthand way of referring to property of 

which the partners, as such, are eo-owners. Given this conception of partnership, it might 

be argued that if a statute says that a partner is not personally liable for a partnership 

obligation, then that partner's interest in the partnership property is not subject to proceedings 

to enforce the partnership obligation. With these technicalities of traditional partnership 

law in mind, subsection (3) is intended to make it clear that the liability shield provided by 

subsection ( 1 )  does not protect a partner's interest in the partnership property. 

Partners subject to same liabilities as corporate directors 

4(1) Partners in an [enacting jurisdiction] LLP are personally liable for any 

partnership obligation for which they would be liable if the partnership were a 

corporation of which they were the directors. 

Comment: The general rule of corporations law is that neither shareholders nor directors 

of a corporation, as such, are personally liable for the corporation's liabilities. However, 

statutes sometimes impose liability on directors for certain obligations of a corporation. For 

example, in many jurisdictions directors of a corporation are made liable for a portion of 

unpaid wages. The rationale for such provisions seems to be that individuals who have the 

power and duty to manage the affairs of a corporation should be given robust incentives to 

ensure that the corporation acts in a socially desirable manner in certain contexts. This 

rationale would seem to apply with equal force to a limited liability partnership. 

In an LLP, however, there is not the same formal separation of management (directors) and 

ownership (shareholders) that there is in a corporation. Thus, subsection ( 1 )  imposes the 

liabilities that would fall on a corporation's directors on all partners of an LLP. 

(2) Where a corporation is a partner in an [enacting jurisdiction] LLP, the 

directors ofthe corporation are jointly and severally liable for any liability incurred 

by the corporation under subsection (1). 

Comment: The comment on subsection ( 1 )  observed that the apparent rationale for 

provisions that make directors of a corporation liable for certain obligations of the corporation 

is to make the individuals who have the legal authority and duty to make certain decisions 

answerable for the consequences of those decisions. Subsection ( 1) applies this rationale by 

analogy to the partners of an LLP. But unlike the directors of a corporation, the partners of 

an LLP are not necessarily individuals. Some or all of the partners of an LLP could be 

corporations. To achieve the objective of making certain individuals personally responsible 

for certain LLP actions, this subsection extends the liability of a corporate partner of an 

LLP arising under subsection ( 1) to the directors of that corporation. 
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For example, suppose that an LLP has two partners, A (an individual) and B Ltd. C is the 

sole shareholder and director of B Ltd. The LLP goes bankrupt, leaving employees with 

unpaid wage claims. Under the laws of the relevant jurisdiction, if the LLP was a corporation, 

its directors would be liable for all or some portion of the unpaid wages. In these 

circumstances, the effect of subsection ( 1) is to impose liability for the unpaid wages on the 

two partners: A and B Ltd. The effect of subsection (2), in turn, is to make C liable for the 

wage claims along with B Ltd. 

Obligations arising before partnership becomes LLP 

5 Nothing in this Part limits the liability of partners in an [enacting jurisdiction] 

LLP for any partnership obligation that 

(a) arose before the partnership became an [enacting jurisdiction] LLP, 

or 

(b) arises out of a contract entered into before the partnership became 

an (enacting jurisdiction] LLP. 

Comment: It will be noted that clause (b) covers an obligation that arises after the 

partnership became an LLP, if it arises out of a contract entered into before that time. 

Restrictions on distribution of partnership property 

6(1) An [enacting jurisdiction] LLP shall not make a distribution of partnership 

property in connection with the winding up of its affairs unless all partnership 

obligations have been paid or satisfactory provision for their payment has been 

made. 

Comment: A traditional quid pro quo for the privilege of limited liability for the owners 

of an enterprise is that the owners' claims to the assets of the enterprise are subordinated to 

the claims of non-owner creditors of the enterprise. The term "distribution" is defined in 

section 1 to include any transfer of partnership property to a partner or an assignee of a 

partners' share in the partnership. This subsection deals with distributions in the course of 

the winding up of a partnership's  affairs. The test here is somewhat more stringent than the 

test in subsection (2), which deals with distributions by an LLP that is not being wound up. 

Rather than applying a liquidity or solvency test, this subsection requires that third party 

claims actually have been paid or that satisfactory provision for payment of such claims 

(e.g. by the setting aside of funds) have been made. 
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(2) In circumstances other than in connection with the winding up of its affairs, 

an [enacting jurisdiction] LLP shall not make a distribution of partnership 

property if there are reasonable grounds to believe that after the distribution 

(a) the partnership would be unable to pay its partnership obligations as 

they come due, or 

(b) the value of the partnership property would be less than the 

partnership obligations. 

Comment: As noted above, this subsection applies to LLPs that are not in the process of 

being wound up. For such ongoing enterprises, this subsection applies the dual liquidity­

solvency test that is a common feature of business corporations statutes. 

(3) Subsections (1) and (2) do not prohibit a payment made as reasonable 

compensation for current services provided by a partner to the [enacting 

jurisdiction] LLP, to the extent that the payment would be reasonable if paid to 

an employee who was not a partner as compensation for similar services. 

Comment: This subsection is modeled closely on a provision of Colorado's LLP 

legislation: Colo. Rev. Stat. § 7-64-1 004 (1 998). The idea behind this provision is that, rather 

than running down assets that would otherwise be available for payment of claims of other 

creditors, the firm is receiving fair value for the compensation it pays to the partner. 

(4) An [enacting jurisdiction] LLP may base its determination of whether a 

distribution is prohibited by subsection (2) 

(a) on financial statements prepared on the basis of accounting practices 

and principles that are reasonable in the circumstances, 

(b) on a fair valuation, or 

(c) on another method that is reasonable in the circumstances. 

Comment: This subsection is based on section 6-204 (d) of the U.S. Model Business 

Corporations Act 1 984, which says that "the board of directors" may base its determination 

on such information. It gives the LLP a fair degree oflatitude in valuing both its assets and 

its liabilities. In particular, it would allow an LLP to use either historical cost accounting or 

some other basis of valuation (fair market value), so long as the method chosen is reasonable 

in the circumstances. 
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Recovery of prohibited distributions 

7(1) A partner in an [enacting jurisdiction] LLP who receives a distribution 

contrary to section 6 is liable to the partnership for 

(a) the value of the property received by the partner, or 

(b) the amount necessary to discharge partnership obligations that existed 

at the time of the distribution, 

whichever is less. 

Comment: This subsection makes a partner who has received an improper distribution 

liable to return the value of the property received to the partnership, where it will be available 

to answer the claims of creditors. It will be noted, though, that the amount for which the 

partner is liable is the lesser of the amount received or the amount necessary to satisfy 

partnership obligations that existed at the time ofthe distribution. 

(2) Any partners in an [enacting jurisdiction] LLP who authorize a distribution 

contrary to section 6 are jointly and severally liable to the partnership for any 

amount for which a recipient is liable under subsection (1), to the extent that the 

amount is not recovered from the recipient. 

Comment: The liability of the partners who authorized the distribution is secondary to 

that of the partner who received the distribution. As in subsection (1), liability is to the 

partnership, rather than directly to the creditors of the partnership. This means that the 

authorizing partners might be required to pay funds to a liquidator of the partnership, where 

it would be available for distribution to creditors. 

(3) Proceedings to enforce a liability under this section may be brought by the 

[enacting jurisdiction] LLP, any partner in the partnership or any person to whom 

the partnership was obligated at the time of the distribution to which the liability 

relates. 

Comment: Although individual partners or creditors of the LLP may initiate proceedings 

to enforce the liability, the liability is to the LLP. So any amount recovered will go to the 

LLP, where it will be available for distribution to creditors of the LLP. 

(4) No proceedings to enforce a liability under this section may be commenced 

later than 2 years after the date of the distribution to which the liability relates. 
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Successor partnership 

8(1) For the purposes of this Part, a new partnership is the successor 

partnership of an original partnership where. 

(a) at a particular time, the original partnership is registered as an 

[enacting jurisdiction] LLP, 

(b) immediately after that time a new partnership with different partners 

is carrying on the business of the original partnership, 

(c) one or more of the partners in the original partnership are members 

of the new partnership, and 

(d) there is an express or implied agreement between the partners in the 

original partnership and new partnership that the new partnership will 

assume aU partnership obligations of the original partnership. 

Comment: The concept of a successor partnership is introduced here to deal with certain 

inconveniences that flow from the traditional common law doctrine that partnerships are 

not legal entities. One consequence of the traditional view of partnerships is that any change 

in the membership of a partnership, whether by addition, subtraction or substitution, 

constitutes a technical dissolution of the original partnership and the creation of a new 

partnership. Although from a commercial perspective there is one ongoing partnership (albeit 

with somewhat different membership), for at least certain legal purposes, there are two 

different partnerships. 

Provided there is some overlap in their membership, the new partnership is deemed to be a 

successor partnership to the original partnership if the former has agreed to assume all the 

latter's obligations. On the other hand, even if there is only a minor change in the membership 

of the partnership, the new partnership is not considered to be a successor partnership unless 

it has agreed to assume all obligations of the old partnership. The principal consequence of 

the new partnership not being regarded as a successor partnership is to be found in 

section 9 (2). 

(2) A successor partnership is deemed to be the same partnership as the 

original partnership for the purposes of this Part and, without limiting this, is 

subject to all the partnership obligations of the original partnership. 
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Comment: Subsection ( 1 )  says that the new partnership is a successor partnership if it 

agrees to assume all partnership obligations of the original partnership. Under ordinary 

principles of contract law, such an agreement would not necessarily be enforceable by 

creditors of the original partnership, since they are not parties to the assumption agreement. 

The concluding words of this subsection are intended to make it clear that, having agreed to 

assume all of the partnership obligations of the original partnership, the successor partnership 

is in fact subject to all of those obligations. 

Dissolution of partnership 

9(1) When an [enacting jurisdiction] LLP dissolves and its affairs are to be 

wound up, the partnership maintains its status as an [enacting jurisdiction] LLP 

while its affairs are being wound up. 

Comment: This subsection is simply intended to make it clear that an LLP maintains that 

status while it is in the process of being wound up. 

(2) An [enacting jurisdiction] LLP] is deemed, for the purposes of this section 

and section 6 (1), to have dissolved and to be winding up its affairs where 

(a) the partnership ceases to carry on business, or 

(b) there is any change in the membership of the partnership and there 

is not a successor partnership within the meaning of section 8. 

Comment: Section 6 ( 1 )  states that an LLP shall not make a distribution in connection 

with the winding up of its affairs unless all of its obligations have been paid or satisfactory 

provision for their payment has been made. The principal purpose of subsection (2) is to 

make it clear that the restrictions on distributions in section 6 ( 1 )  apply whenever an LLP 

ceases to carry on business or there is a change in the membership of the firm, unless there 

is a successor partnership which is liable for the original partnership's obligations. 

(3) When an [enacting jurisdiction] LLP has dissolved and its affairs are being· 

wound up, the [Superior Court for the jurisdiction] may on the application of 

any interested person make any order with respect to the partnership that could 

be made with respect to a corporation under section [# of the XXX Act] [relevant 

section of the jurisdiction's legislation on business corporations]. 

Comment: Amongst other matters, the relevant corporations legislation would allow a 

court to make orders designed to protect the interests of creditors of the LLP during the 

course of the winding up. 
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Extra-provincial LLPs 

10(1) Except as expressly provided in another Act, the law of the governing 

jurisdiction of an extra-provincial LLP applies 

(a) to the organization and internal affairs of the partnership, and 

(b) to the liability of the partners for partnership obligations. 

Comment: This provision is very similar to provisions found in US LLP statutes as well 

as existing Canadian LLP statutes. Although it is not in "another Act," section 79.996 (2) of 

Alberta's Partnership Act furnishes an example of a provision that qualifies the deference 

shown to the law of the "governing jurisdiction." It provides that, notwithstanding section 

79.996 ( 1 )  [which is very similar to subsection (1)  of this section], "an Alberta partner of an 

extra-provincial LLP does not have any greater protection against individual liability in 

respect of his practice in Alberta than a partner in an Alberta LLP would have under this 

Part." 

(2) For the purposes of this section, the governing jurisdiction for an extra­

provincial LLP is the j urisdiction under the laws of which the partnership was 

formed. 

Comment: The wording ofthis subsection, insofar as it defines the governing jurisdiction 

as the jurisdiction under whose laws the partnership was formed, is based on 

section 44.4 ( 4) of Ontario's Partnership Act. 
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ANNEXEB 

[voir le page 94] 

LOI TYPE SUR LES SOCIETES A RESPONSABILITE LIMITEE 

(a inclure dans la Loi sur les societis en nom collectij) 

Observations d'ordre general 

[ I ]  Il est tenu pour acquis que la loi type constituera une partie distincte de la loi sur les 

societes en nom collectif de 1 'autorite legislative. 

[2] La loi type ne traite que du droit substantif regissant les societes a responsabilite 

limitee (SRL), une fois que celles-ci sont formees. Elle ne porte pas sur les conditions ou 

les formalites de formation, ni sur les exigences d'enregistrement et d'etablissement de 

rapports. L'autorite legislative voudra sans doute harmoniser ces exigences avec les 

dispositions applicables de sa legislation sur les societes ou sur les noms de societes. 

[3] La loi type est silencieuse quant au type d'entreprise qui peut exercer son activite en 

tant que societe a responsabilite limitee. La CULC ne voit aucune raison de limiter le type 

d'entreprise. Il est toutefois possible que l 'autorite legislative choisisse de le faire. 

[4] La loi type ne comporte aucune disposition sur les professions. L'exercice d'une 

profession au sein d'une societe a responsabilite limitee est regi, presume-t-on, par la loi 

applicable. 

PARTIE I 

Societes a responsabilite limitee 

Definitions 

1 Les definitions qui suivent s'appliquent a la presente partie. 

«distribution» Transfert de biens de la societe, notamment des sommes d'argent, 

par la societe a un associe ou au cessionnaire de la part d'un associe, qu'il s'agisse 

notamment d'une part des benefices ou du remboursement d'un apport en capital 

ou d'avances. 

« obligations de la societe » Dettes ou obligations d'une societe, a l'exclusion de 

celles contractees par les associes entre eux ou avec la societe. 

« SRL [de l'autorite legislative] » Societe en nom collectif enregistree a titre de 

societe a responsabilite limitee [de l'autorite legislative] en vertu de [la disposition 

legislative applicable]. 
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« SRL extraprovinciale » Societe en nom collectif enregistree a titre de societe a 

responsabilite limitee extraprovinciale en vertu de [la disposition legislative 

applicable]. 

Champ d'application 

2 Les autres parties de la presente loi s'appliquent aux SRL [de l'autorite legislative] 

et aux SRL extraprovinciales compte tenu de la presente partie. 

Responsabilite limitee des associes 

3(1) Sauf disposition contraire de la preseute partie, d'une autre loi ou d'une 

convention, l'associe d'une SRL [de l'autorite legislative] n'est pas personnellement 

responsable : 

a) d'une obligation de la societe uniquement du fait de sa qualite d'associe; 

b) d'une obligation contractee par convention entre la societe et une autre 

personne; 

c) envers la societe ou un coassocie de quelque fa�on que ce soit- notamment 

contributions et indemnites -a l'egard d'une obligation visee aux alineas a) ou b). 

(2) Le paragraphe (1) ne degage pas l'associe d'une SRL [de l'autorite legislative] 

de sa responsabilite personnelle quanta un acte ou une omission prejudiciables qu'il 

a commis par negligence ou autrement et dont il serait personnellement responsable 

s'il n'avait pas qualite d'associe. 

(3) Le paragraphe (1) ne protege pas l'interet de l'associe dans les biens de la societe 

des reclamations contre la societe decoulant des obligations de celle-ci. 

Responsabilites des associes assimilees a celles des administrateurs d'une societe par actions 

4(1) Les associes d'une SRL [de l'autorite legislative] repondent des obligations de 

la societe dont ils seraient responsables si la societe etait une societe par actions et 

qu'ils en etaient les administrateurs. 

(2) Les administrateurs d'une societe par actions qui est un associe d'une SRL [de 

l'autorite legislative] sont solidairement responsables des obligations visees au 

paragraphe (1) que cette societe a contractees. 
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Obligations contractees avant que la societe en nom collectif devienne une SRL 

5 La presente partie ne degage pas les associes d'une SRL (de l'autorite legislative] 

des obligations de la societe contractees : 

a) avant que la societe devienne one SRL [de l'autorite legislative]; 

b) par voie de contrat passe avant que la societe devienne one SRL [de I' autorite 

legislative]. 

Restrictions quant a la distribution 

6(1) La SRL [de l'autorite legislative) ne pent distribuer ses biens au moment de sa 

dissolution que si elle s'est acquittee de toutes ses obligations ou a constitue one 

provision suffisante a cette fin. 

(2) Dans des circonstances autres que sa dissolution, la SRL [de l'autorite legislative) 

ne pent distribuer ses biens s'il existe des motifs raisonnables de croire que, apres la 

distribution : 

a) soit elle ne pourra s'acquitter de ses obligations a echeance; 

b) soit la valeur de ses biens sera inferieure a la valeur de ses obligations. 

(3) Les paragraphes (1) et (2) n'ont pas pour effet d'empecher le versement d'un 

paiement raisonnable en contrepartie de services courants fournis par un associe de 

la SRL [de l'autorite legislative], dans la mesure ou le paiement serait raisonnable 

s'il etait verse en contrepartie de services semblables a un employe qui n'est pas un 

associe. 

(4) La SRL [de l'autorite legislative] pent, pour etablir si one distribution est interdite 

par le paragraphe (2), se fonder sur ce qui suit : 

a) des etats financiers dresses selon des principes et des pratiques comptables 

indiques dans les circonstances; 

b) one evaluation equitable; 

c) toute autre methode indiquee dans les circonstances. 
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Recouvrement de distributions interdites 

7(1) L'associe d'une SRL [de l'autorite legislative] qui re�;oit une distribution en 

contravention de l'artice X.6 est redevable a la societe : 

a) soit de la valeur des biens re�;us; 

b) soit, si elle est inferieure, de la somme necessaire a l'acquittement des 

obligations de la societe existant au moment de la distribution. 

(2) Les associes de la SRL [de l'autorite legislative] qui autorisent une distribution 

en contravention de I' article X.6 sont solidairement redevables envers celle-ci de toute 

somme dont est redevable un associe en application du paragraphe (1) dans la mesure 

oii cette somme n'a pas ete recouvree aupres de ce dernier. 

(3) La SRL [de l'autorite legislative], un associe de celle-ci et toute personne envers 

laquelle la societe est redevable au moment de la distribution peuvent intenter une 

action en recouvrement a l'egard d'une distribution interdite. 

(4) Toute action prevue par le present article se prescrit par deux ansa compter de 

la date de la distribution. 

Societe remplar;ante 

8(1) Pour l'application de la presente partie, la nouvelle societe est la societe 

rempla�;ante d'une societe si, a la fois : 

a) a un moment donne, la societe remplacee est enregistree a titre de SRL [de 

l'autorite legislative]; 

b) immediatement apres ce moment, une nouvelle societe exerce, avec d'autres 

associes, l'activite de la societe remplacee; 

c) au moins un associe de la societe remplacee est associe de la nouvelle societe; 

d) les coassocies de la societe remplacee et de la nouvelle societe ont convenu 

expressement ou tacitement que la nouvelle societe assumerait les obligations de 

la societe remplacee. 

(2) Pour I' application de la presente partie, la societe rempla�;ante est assimilee a la 

societe remplacee et, a ce titre, elle est redevable de toutes les obligations de cette 

derniere. 
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Dissolution d'une societe 

9(1) A la dissolution d'une SRL [de l'autorite legislative], la societe conserve son 

statut tant que sa liquidation n'est pas terminee. 

(2) Pour l'application du present article et de l'article X.6, la SRL [de l'autorite 

legislative] est reputee dissoute dans l'un ou l'autre des cas suivants : 

a) elle cesse d'exercer son activite; 

b) il y a un changement au sein des associes et il n'y a pas de societe rempla�,:ante 

au sens de I' article X.8. 

(3) Apres la dissolution d'une SRL [de l'autorite legislative] et pendant sa liquidation, 

la cour superieure [de l'autorite legislative] peut, sur requete de tout interesse, rendre 

a l'egard de la societe toute ordonnance qui peut etre rendue a l'egard d'une societe 

par actions en vertu de (la disposition legislative applicable de l'autorite legislative]. 

SRL extraprovinciales 

10(1) Sauf disposition contraire d'une autre loi, les regles de droit de l'autorite 

extraprovinciale a l'egard d'une SRL extraprovinciale regissent : 

a) ('organisation et les affaires internes de la societe; 

b) la responsabilite des associes a l'egard des obligations de la societe. 

(2) Pour l'application du present article, l'autorite extraprovinciale est celle dont 

les Iois ont regi la formation de la SRL extraprovinciale. 
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APPENDIX C 

[see page 56] 

UNIFORM MEDIATION ACT 1  

Mediation 

[ 1] Mediation is a non-binding conflict resolution process where a neutral, impartial third 

party, with no decision-making authority, attempts to facilitate a settlement between disputing 

parties. 2 At least two mediation styles or approaches are identified in practice. 

"Interest-based mediation" involves framing the dispute between the parties in terms of 

underlying needs, concerns or interests, and helping the parties to formulate resolutions in 

terms of options which satisfy as many of the underlying needs or interests as possible. In 

"rights-based mediation", also described as "evaluative mediation", mediators assume that 

what the parties want and need is some direction as to the appropriate grounds for settlement. 

They will frame the dispute in terms of opposing rights and obligations, or look to the rights 

the parties would have in court as a guideline or benchmark for settlement. 

[2] Mediation is a commonly used form of "ADR". The abbreviation "ADR", when it 

first appeared, was taken to mean alternative dispute resolution; that is, alternative to 

litigation. In recent years it has come to refer to appropriate dispute resolution. The change 

in language reflects a growing consensus that dispute resolution options should no longer 

be seen as alternative to, or as opposed to, the litigation process. From this perspective 

litigation is not seen as the starting or default option with mediation considered only as an 

alternative in the event that a litigation approach is rejected. Rather, selecting a dispute 

resolution process is a matter of considering all dispute resolution options equally and 

selecting the one most appropriate to the individual case. 

While individuals from Alberta, Quebec and British Columbia have provided input into 

this paper, resources have not permitted a comprehensive review of mediation law and 

policy across Canada. The aim ofthis paper is limited to initiating discussion on the question 

of a Uniform Mediation Act in Canada. 

2 Alberta observes that the definition of "mediation" may impact on the accessibility of 

mediation materials under freedom of information and protection of privacy legislation, 

and warns that the wrong definition might include virtually any situation where someone 

tries to settle a dispute among other persons. Furthermore, although there may be a privilege 

associated with mediation under proposed uniform legislation, some freedom of information 

acts, such as British Columbia's, only protect solicitor-client privilege. Alberta's  legislation 

protects any kind of privilege but only as a discretionary exception, which requires proof 

that the discretion should be exercised. 

180 



MEDIATION 

The Current Status of Mediation in Canada 

[3] Over the past several years the problems plaguing our civil justice systems have 

been articulated with considerable precision, and with increasing urgency. It is safe to say 

that a substantial consensus has emerged to the effect that the health of our civil justice 

systems requires a decisive response to the identified problems of cost, delay, complexity, 

and uncertainty. Added to this are mounting government concerns with deficits and the 

need to reduce the cost of operating the justice system. From jurisdictions across Canada 

and across the common law world one now commonly sees references not only to the 

need for change, but for fundamental change. 

[4] The 1 996 Systems of Civil Justice Task Force Report ("the Task Force Report") of the 

Canadian Bar Association, for example, states: 

(a) Ensuring the existence and health of a forum for civil justice to which we all 

have access ought to be a ground-level, first-order value for our society. All of us ought to 

be able to protect our rights and interests and seek what is due in matters that can have a 

profound effect on our lives . . .  Access to the forum in which these rights are given life and 

force is a matter which should not be a luxury reserved for the very few who can afford it. 

(b) The fact that the majority of Canadians cannot afford to seek justice through the 

current system is a problem which far outstrips in magnitude concerns about maximizing 

procedural and due process protections for those litigants who are presently able to access 

the system. 

And: 

(c) . . .  more and more Canadians fall into the category of people unable to gain access 

to the civil justice system because of the cost.3 

[5] The Report ultimately states that: 

the Task Force is persuaded that a focus on early consensual dispute resolution holds 

the greatest promise for reducing costs and delays.4 

3 Task Force Report, p. 1 5- 16. 

Task Force Report, p. 32. The first recommendation of The Task Force is that every 

jurisdiction make available as part of the civil justice system opportunities for litigants to 

use non-binding dispute resolution processes as early as possible in the litigation process. 
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[6] Similarly, the Federal government and several provincial governments have become 

convinced that the increased use of mediation will enhance access to justice by helping to 

alleviate problems of cost, delay, and complexity in the civil justice system. Governments 

are also attracted by the growing body of experience showing that mediation is less stressful 

for litigants and that "process satisfaction" levels for parties in mediation tend to be very 

high.5 Business interests, for example, are attracted to mediation not only because of its 

cost saving features, but because it tends to leave business relationships more intact than 

does litigation.6 Experience with non-binding dispute resolution processes, particularly 

mediation, shows that mediation usually produces settlement rates of between 50% and 

80%. There is also strong evidence that mediation produces earlier settlements. Parties and 

counsel tend to react positively to the mediation process and typically regard it as a fair and 

efficient way to reach resolution. Requiring parties to attend at mediation does not 

dramatically reduce these settlement rates or levels of satisfaction with the process. 

Accordingly there is very strong policy support for mediation in most governments across 

Canada. 

Mediation Statutes in Canada 

[7] Some Canadian statutes merely acknowledge or encourage the use of mediation.7 

Increasingly however, litigants in the courts are being required to use mediation. Provisions 

requiring participation in mediation are now found in statutes, regulations, court rules and 

judicial practice directions. Predictably, the provisions mandating mediation are much more 

comprehensive and elaborate than those merely encouraging it. For example8: 

5 In the Court Mediation Practicum Project for example, now being operated out of the 

Robson Square and Surrey Small Claims Registries in British Columbia, exit surveys for 

1 500 litigants show 90% would choose to mediate again if involved in another Small Claims 

action. Ninety-seven percent of lawyers would use the process again. More than Y:z of 

these parties were mandated into mediation. 

6 Fortune 500 and mid-size companies in a variety of industries report that they are using 

a policy that encourages use of mediation and other forms of ADR to resolve business 

disputes .  A group of twenty-four companies of the 140 respondents to a recent survey 

estimated legal cost savings totaling $24 million. (see CPR Institute for Dispute Resolution 

at http://www.cpradr.org/ poll_597.htm New York, May 12. 1 997) 

See for example s. 22 ofB.C.'s Child, Family and Community Service Act which provides 

that "If a director and any person are unable to resolve an issue relating to the child or a plan 

of care, the director and the person may agree to mediation or other alternative dispute 

resolution mechanisms as a means of resolving the issue." 

Some examples ofthe legislation referred to below are set out at Appendix I .  
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Saskatchewan 

[8] Section 54(2) of The Queen s Bench Act requires that following the close of pleadings 

in a civil non-family contested matter, parties shall attend a mediation session prior to taking 

any further steps. The Crown coordinates the mediation services. 

[9] This program is now legislated in the judicial centers of Regina, Saskatoon, Prince 

Albert and Swift Current. It evolved from a "pilot" to a program in the fall of 1997. The 

existing program captures about 75% of all actions in the province. Expansion will apparently 

continue until all judicial centers are participating. 

Ontario 

[I 0] Rule 24. 1 of the Courts of Justice Act establishes Ontario's mandatory mediation 

program. The program currently operates for many cases in the city of Toronto and for all 

cases in the regional municipality of Ottawa-Carleton. Parties to non-family civil disputes 

are referred on a mandatory basis to mediation within 90 days ofthe filing of a statement of 

defence. Litigants who want to opt out of the mediation process require the permission of a 

Case Management Master or Judge. Parties select a mediator from a roster of private sector 

mediators. Regulations provide that mediators are paid a maximum fee of $300 per party 

for the first three hours of mediation and one hour of preparation time. Fees after four hours 

are not regulated. The program is established as a pilot project. 

Quebec 

[ 1 1 ]  Quebec Superior Court: Couples with children who want a divorce or separation are 

required by Bill 65 ( 1996) to attend one mandatory mediation information session with a 

free, accredited mediator. The couple may participate in up to six free mediation sessions 

(three for variation orders). Pursuant to a pilot project in the Superior Court parties, upon 

filing an application, are sent a letter signed by a judge advising them of the possibility of 

mediation and providing information on how to contact a mediator. This pilot is operating 

in Montreal and Quebec City. 

[ 12] Quebec Court of Appeal: In 1997 the Quebec Court of Appeal began a voluntary 

mediation pilot project. This is the first appeal court level mediation program in Canada. 

Each mediation lasts from three to five hours and is conducted by a judge. Settlements are 

drafted by lawyers and presented to a panel of three judges of the Court of Appeal who 

confirm the settlements by Judgment. The most current information is that settlement rates 

are very high. 
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British Columbia 

[ 13]  The Ministry of Attorney General is proposing to expand the Notice to Mediate 

process, similar to that presently in place by regulation for personal injury and for residential 

construction disputes; see B. C. Reg. 1 27/98 made under s. 44. 1 Insurance (Motor Vehicle) 

Act and B.C. Reg. 1 52/99 made under s. 29 Homeowner Protection Act. In the future the 

Ministry of Attorney General will expand the use of the Notice to a broad range of civil, 

non-family actions in the Supreme Court. The Notice to Mediate Regulation allows any 

party to most actions in the Supreme Court to compel all other parties to participate in a 

mediation of the matters in dispute. The Notice to Mediate is used when at least one party to 

an action has made an assessment that mediation would be desirable. 

[14] The Notice has been used in more than 2500 Supreme Court personal injury and 

residential construction actions since April of 1998. 

[ 15]  Fully mandatory mediation is occurring in Small Claims cases in four Provincial 

Court Registries. Parties are compelled to attend mediation by the terms of a Practice 

Direction issued by the Chief Judge of the Provincial Court. 

[ 16] Judicial pretrial mediation is mandatory in the Provincial Court under the Small Claims 

Act and under the Provincial Court (Child Family and Community Service Act) Rule 2. 

Judicial mediation is available but not mandatory for family disputes under the Provincial 

Court (Family Relations Act) Rules. More than 100 judges in British Columbia have been 

trained in mediation. 

Alberta 

[ 17] Mediation rules under the Provincial Court Act require certain litigants in the Small 

Claims Court to participate in mediation, although a party may make an application for an 

order to be exempted from the requirement. Under the rules the Court or a mediation 

coordinator may refer a case for mediation on giving notice to the parties or, where they are 

represented, to their counsel. The rules provide that the mediation is confidential and that 

the mediator shall act impartially. The rules provide that oral communications or documents 

or records generated for the purpose of the mediation are inadmissible or privileged, and 

that neither the mediator nor any other person present at the session may be subpoenaed or 

otherwise required to testify. Parties are obliged to negotiate in good faith and mediators 

are given the same immunity from civil suit as a judge of the Court. The Court is given 

certain powers in the event of non-compliance. 

[ 1 8] The above list is not exhaustive. In British Columbia alone there are more than 30 

separate statutes which encourage or enable mediation, albeit often with little direction or 

guidance respecting what mediation is or how it should be conducted. Many voluntary 

mediation programs operate by policy without any statutory framework. 
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[ 19] Where parties are required to mediate, the mediation services are usually delivered 

in one of two formats. Either the mediation is "court annexed", that is, it occurs as an 

integral part of the court process, the mediators are Crown employees and the Court or the 

Attorney General oversees the delivery of mediation services; or the mediations are conducted 

in the private sector by mediators who are subject to some form of regulatory control. 

Saskatchewan is an example of the former, Ontario an example of the latter. Different funding 

models flow from these different approaches. The court-annexed models tend to be publicly 

funded or at least heavily subsidized by government. Where mediations occur in the private 

sector the parties will usually pay. In such cases the cost of the mediation service may be 

regulated (Ontario) or it may not (B.C.). 

The American Uniform Mediation Act 

[20] The United States has had more experience with mediation and with mediation 

legislation than has Canada. Mediation of civil disputes in Canada began in the early 1980's 

and only began to build real momentum over the last 10 years. By contrast, mediation has 

been used extensively in some American jurisdictions since the 1970's or earlier. As both 

the use and regulation of mediation have expanded in U.S. jurisdiction certain practical 

problems began to appear, and the possibility of uniform legislation was raised. Ultimately, 

the Drafting Committee on Uniform Mediation Act of the National Conference of 

Commissioners on Uniform State Laws proposed a Uniform Mediation Act for the United 

States. The Prefatory Note and Reporter's Notes of the March, 2000 draft of that Act make, 

inter alia, the following points: 

(a) Public policy strongly supports the expanded use of mediation. Mediation 

diminishes the unnecessary expenditure of personal and institutional resources for conflict 

resolution and promotes a more civil society. 

(b) Law can encourage both use and integrity of the process. The law has a 

limited but important role to play in encouraging the effective use of mediation and 

maintaining its integrity, as well as maintaining an appropriate relationship with the justice 

system. In particular, law can ensure that reasonable expectations respecting confidentiality 

are met, that the integrity of the mediation process is assured, that the process is fundamentally 

fair and that mediation is used to promote private resolution of disputes through informed 

self-determination. 

(c) Many statutes in many contexts. Hundreds of U.S. state statutes currently 

establish mediation programs in a wide variety of contexts. 
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(d) There are common themes in existing statutes. Using confidentiality as an 

example, the Commissioners observe that virtually all states have adopted some form of 

confidentiality protection, reflecting a strong public policy favouring confidentiality in 

mediation. However, this policy is effected through approximately 250 different state statutes, 

and differences among them include the definition of mediation, subject matter of dispute, 

scope of protection, exceptions and the context of the mediation that comes within the 

statute (such as whether the mediation takes place in a court or a community program or a 

private setting). 

(e) Mediations often have a multi-state character. The cross-jurisdictional 

character of mediation makes uniformity important. 

(f) A uniform act would be timely. The United States has had 25 years to engage 

in experimentation with statutory approaches to mediation. Over that time clear trends have 

emerged and scholars and practitioners have a reasonable sense of what types of legal 

standards are helpful. At the same time, the law interpreting these statutes has not yet begun 

to develop, minimizing the potential for disruption of current law and practices, and 

maximizing the potential for uniformity. 

(g) Structure. The uniform act would adopt the structure used by an overwhelming 

majority of the statutes of general application in the United States. The March, 2000 draft 

of the American Uniform Mediation Act contains the following sections: 

I .  Title 

2. Application and Construction 

3 .  Definitions 

4. Scope 

5. Exclusions from evidence and discovery; privilege 

6. Waiver and estoppel 

7. Nondisclosure outside of discovery and evidentiary proceedings 

8. Exceptions to privilege and nondisclosure 

9. Mediation procedures 

I 0. Summary enforcement of mediated settlement agreements 

1 1 . Severability 

I2. Effective date 

13 .  Repeal 
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[21]  The drafting of the American Uniform Mediation Act appears to be moving reasonably 

quickly. In fact, there has been some criticism that it is moving too quickly and that there 

has been insufficient consultation with stakeholders. Presumably the drafters will wish to 

exercise great care in this respect. Consequences flowing from such legislation could be 

significant and the range of interests impacted by such a statute would be very wide. In 

Canada, stakeholders have shown themselves to be very interested in mediation legislation 

and most eager to have a voice, particularly where mandatory processes are contemplated. 

Stakeholders include all of those working in the civil justice system (the bench, the bar, 

mediators, court managers and governments), as well as business and the litigants themselves. 

What issues might a Canadian Act address? 

[22] If a Canadian Uniform Mediation Act were considered it might, depending upon its 

scope and purpose, address the following issues: 

1 Definition of terms - for example: mediator, mediation, mediation session, 

participant or disputant, mediation communication, etc. 

2 Scope or application - to which mediations would the legislation apply, i.e. which 

cases in which settings? See footnote 2 respecting concerns raised by Alberta in the event 

that the scope of such legislation is too wide. In what circumstances will cases be exempt 

from participation in mediation? 

3 Confidentiality or privilege and compellability - How is information exchanged 

during mediation or in anticipation of mediation to be treated? Which communications, 

oral or written, before, during or after the mediation, are not admissible in evidence? Should 

mediators and/or other participants in the mediation be non-compellable? Under which 

circumstances can confidentiality be waived? What is the relationship of confidentiality 

provisions to freedom of information and protection of privacy legislation? 

4 Conduct of the mediation - Is procedural control over the mediation entirely in 

the hands of the mediator or is that procedural discretion limited by legislation? What must 

occur before a process can be called mediation and brought within the scope of the legislation? 

Should the legislation dictate in any way what the mediator must do, or how the parties 

must act? For example, the Alberta Provincial Court Rules require the parties to negotiate 

in good faith. Is it necessary to specify the duration of time for which parties must participate 

in a mandatory mediation session? 

5 Qualification of the mediator- when is a mediator disqualified from acting? What 

specific are given about conflict of interest or other issues going to neutrality? Should 

legislation, as is the case in Quebec, specify the training qualifications required for mediators? 
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6 Formalizing resolutions negotiated in mediation - how are settlements 

documented? By written agreement, by written agreement filed in the Court or by order? 

7 Enforcement of mediated agreements - should any special rules be put in place to 

enhance the enforceability of settlements made in mediation when those settlements are not 

formalized as orders? 

8 Pre-mediation disclosure of information - what information must be disclosed in 

a mediation or conversely, what information, if any, can properly be withheld? How is 

information to be exchanged? When is information to be exchanged? What are the demands 

offairness in this respect? What is the relationship between mediation and the Examination 

for Discovery process? 

9 Attendance at mediation - who may attend and who must attend the mediation 

session? Some statutes provide that parties must attend, representatives may attend where 

parties are unable to do so, counsel may attend and any other person may attend with the 

consent of all parties. If a representative attends, what information must he or she have and 

what authority to settle must he or she bring to the table? 

10 Authority of the Court- what authority will the Court have to oversee mediation? 

Will it have the power to give orders exempting parties from attending, adjourning mediation 

dates, making directions respecting disclosure or penalizing inappropriate conduct with 

costs? 

Rationale for American Uniform Mediation Act 

[23] Individual states and the American federal government have legislated extensively 

in the field of mediation for several years. This has led to the following problems: 

Conflicting requirements from state to state. There are more than 2,000 state and 

federal statues related to mediation. They constitute a tangle oflegal requirements regarding 

mediation.9 Existing statutory provisions vary from state to state for similar programs and, 

9 The California Code, for example, contains separate statutory schemes for mediation in 

each of the following areas: truancy, cable TV franchise, planning and zoning, regulation 

of pesticides, consumer affairs, water rights, services for the developmentally disabled, 

gangs, construction, and Native American historical and sacred sites. To research the 

scope of confidentiality for California mediation sessions, one would need to keep on 

hand eighteen separate statutes that deal with confidentiality in a variety of settings. 

See Rogers and McEwan, "Mediation: Law, Policy, Practice", eh. 13 ,  p. 2. 
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within a given state, by type of program. For example, the parameters for confidentiality of 

domestic disputes differ from one state to the next. Compare General Statutes of Connecticut 

§ 46b-53a (1998) (all communications confidential, unless parties otherwise agree) with 

Kansas Statutes Annotated § 23-605 (all communications confidential, except for information 

reasonably necessary to investigate ethical violations of mediators, information subject to 

mandatory reporting requirements, information reasonably necessary to prevent ongoing 

or future crime or fraud, information sought of mediator by a court order, or reports to a 

court of threats of physical violence made during the proceeding). 

Different rules for different mediations. Further, a given state may, for example, 

delineate one rule for mediation confidentiality in environmental and civil rights cases, and 

yet another rule for court-annexed mediation. Although all states provide for mediation 

confidentiality for some disputes, most do not cover all types of mediation; these statutes 

form a patchwork of"hit or miss" coverage. Compare Revised Statutes ofNebraska §§ 25-

2902 - 25-2921 ( 1998) (dealing with most, but not all publicly approved mediation programs, 

though not completely of general application) with Texas Civil Practice and Remedies Code 

§§  1 52.001-152.004 (generally covering dispute resolution programs). These statutes can 

be compared, in turn, with subject-specific statutes having mediation provisions within 

them, such as Revised Statutes of Colorado § 14-12-105 (1998) (domestic relations); Florida 

Statutes c. 68 1 . 1 097 (1998) (motor vehicle sales warranties); Iowa Code § 13 .4 (1998) 

(farm assistance program). Other states have both comprehensive and subject-specific 

mediation provisions, such as California Evidence Code § 1 1 19 (West 1998) (mediation 

confidentiality generally); California Government Code § 12984 (West 1998) (housing 

discrimination mediation). As a result, a disputant in one state deciding whether to be candid 

during mediation does not know whether statements made during mediation will be admitted 

into evidence in the courts of another state. 10 

Applicable law hard to ascertain. Absent uniformity, a disputant trying to decide whether 

to mediate may not know, or alternatively may find it hard to determine whether, for example, 

the law will protect against conflict of interest or breaches of mediation confidentiality. 

This complexity constitutes a drain on a process that is effective primarily because of its 

flexibility and simplicity. Apparently, mediators and participants must do legal research on 

mediation laws as they move from state to state and from subject matter to subject matter. 

This is particularly challenging for lay disputants and non-lawyer mediators. 

Sometimes there are no rules. Since only about half the States have enacted mediation 

provisions of general application, many mediation sessions are conducted without any type 

of legislative protection or guidance. 

10 See Joshua P. Rosenberg, "Keeping the Lid on Confidentiality: Mediation Privilege 

and Conflict of Laws", 10 Ohio St. J. on Disp. Resol. 157 (1994) 
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Increasing inter-state mediation. As electronic communication grows, those taking part 

in telephone and electronic mediation across states will not know what law affects the 

conduct of that session. A litigant might decide in such circumstances that the safest course 

is to take no risks and to simply avoid the frank conversations which mediation statutes are 

intended to encourage. 

Is a Canadian Uniform Mediation Act Necessary? 

[24] Arguments that might be raised in support of a Canadian Uniform Mediation Act 

include: 

Public policy. From the public policy perspective, a uniform act would likely help to 

foster acceptance of mediation as a process for resolving disputes. Mediation responds to 

three key priorities for national reform which the Canadian Bar Association identified in its 

Systems of Civil Justice Task Force Report in 1 996: 

need for faster resolution of disputes in the civil courts 

need for more affordable dispute resolution in the civil courts; and 

need for less complex and more understandable processes in the civil courts. 

Uniform mediation legislation would enhance access to justice for community programs by 

creating more certainty in the course of setting out rules for mediation. It would relieve 

such programs of the need to rely upon research, analysis and evolution of the common law 

to provide a legal framework to address fundamental questions of confidentiality, 

compellability and privilege.1 1  

Policy development and assistance to some provinces and programs. The creation of 

a uniform act could provide an impetus for provinces, and some direct assistance to programs 

within provinces which may have limited resources and less capacity for policy research 

and legislation production. Many projects or programs within the provinces are operating 

with relatively few resources. Legislation, policy development and accompanying 

commentary would provide valuable guidance in resolving some of the planning, 

implementation and operational issues for these programs. 

The process of drafting a uniform act would provide the impetus for participating jurisdictions 

to articulate their understanding and expectations of the nature, place and objectives of the 

mediation process. In other words, it could spur thinking respecting the theory and policy 

base for mediation. A uniform act could clarify nationally some important, and probably 

accepted practice values for mediation (the importance of confidentiality to protect candor, 

for example). At the same time, the discussion would unearth issues which are likely to be 

controversial (whether or not mediators should provide legal advice, for example). 

1 1  a view urged by Tannis Carlson of Alberta Justice. 
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Inter-jurisdictional dispute resolution. There is currently some inconsistency in the 

approach to mediation rules in court-connected programs from program to program in 

Canada. The development of uniform conceptions of"mediation" and uniform rules relating 

to matters such as confidentiality would facilitate inter-jurisdictional dispute resolution. 

There may be economic efficiencies to be gained from having national standards with which 

individual disputants, mediators and businesses can become familiar regardless of where 

the mediation occurs. If a Canadian act were drafted with an eye to the provisions of the 

American act, enhanced uniformity between both the Canadian and American statutes may 

be possible. This presumably would create efficiencies in international commerce and dispute 

resolution. 

Mediation quality and public protection. The draft American legislation may provide 

an example of an effective, indirect route to addressing the issue of standards and credentials 

by obliging mediators to disclose information about their credentials to disputants. 

Conflicting requirements from province to province to province. Although we do not 

have this problem on the scale now being experienced by the Americans, some inconsistency 

may be developing between the statutory provisions governing mediation from province to 

province. In an article entitled "Protecting Confidentiality in Mandatory Mediation: Lessons 

from Ontario and Saskatchewan" ( 1999) 24 Queen's L.J. 561 ,  Professor Jonnette Watson 

Hamilton of the University ofCalgary concludes that a model statutory provision is required 

to address problems with confidentiality provisions. At p.629 she observes: 

"The scope of the legal protection for confidentiality in mediation varies with the 

jurisdiction in which a dispute is litigated, and with the numerous subject-matter specific 

statutes which incorporate mediation and provide for confidentiality. Although the 

institutionalization of mediation in Canada is recent, the uncertainty of protection for 

confidentiality is already compounded by an array of overlapping common law 

decisions, statutes, court rules and professional standards." 

[25] On the other hand, there are arguments that a Uniform Mediation Act is not yet 

necessary in Canada: 

Current statutory regime not complex. One of the realities motivating the U.S. uniform 

act, a multitude of conflicting state laws, is not yet a compelling concern in Canada. One of 

the rationales for uniform legislation in general is to avoid economic inefficiencies in disputes 

which may arise from provinces having differing legislative provisions. Since there are 

relatively fewer legislative or regulatory provisions governing the practice of mediation in 

Canada, this rationale is not yet as apparent or persuasive as it appears to be in the U.S. At 

the same time, the number of Canadian statutory and regulatory mediation schemes is growing 

steadily. 
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Fewer inter-jurisdictional disputes. As noted above, Canada would not appear to have, 

in relative terms, the same proportion of inter-jurisdictional disputes as the U.S. 

No evidence of harm. There are at this point very few instances of harm, or even 

inconvenience to the public or to mediation participants resulting from the mediation process 

or from mediation legislation in Canada. 

Absence of"regulatory intrusiveness". In the United States a trend is developing toward 

increasing regulatory intrusiveness. American legislatures have moved in a direction 

apparently not yet attempted, or at least not extensively utilized, in Canada by holding 

mediators accountable for the fairness, quality of and effectiveness of the mediation. For 

example, a mediator may have to begin a session with a warning to the parties, may have to 

serve as an advocate for absent children, and may be required to balance the negotiations to 

achieve bargaining equality.12 Some American commentators take the view that "the increased 

numbers, complexity, uncertainty and intrusiveness of mediation laws may soon represent 

a threat to the substantial use of mediation"Y 

Less experience with mediation than the U.S. Canada does not yet have the experience 

that the Americans have in legislating mediation. The Reporter's Notes accompanying the 

American uniform act expressly state that the U.S. is ready to move forward with uniform 

legislation at this time because it has had 25 years to experiment with mediation legislation 

and because certain trends and an understanding of the issues are now well-established. 

Accordingly, Canadian jurisdictions, with much less experience to rely on, may risk bringing 

premature closure to some of these issues if they were to legislate at this time. 

Non-statutory protections in place. The adequacy of common law or contractual 

protections for mediation is potentially a contentious issue. Some assert that the certainty 

and clarity that would flow from a mediation statute is preferable to relying upon the research, 

analysis and evolution of the common law to provide a legal framework within which to 

conduct mediation. Others would argue that as long as mediation participants sign 

Agreements to Mediate along the lines of those presently used, for example, in British 

Columbia, many of the provisions of a potential uniform act may be unnecessary because 

the standards by which the mediation will be conducted are, by signing the agreement, 

made a matter of contract between the parties. Further, Professor Hamilton's comments 

above notwithstanding, some would argue that existing statutory provisions and common 

law rules, with respect to confidentiality of mediation for example, are reasonably 

comprehensive and consistent, and could provide adequate protection to negotiations during 

mediation. 14 

12  

13 

14  

Rogers and McEwen, "Mediation: Law, Policy, Practice", Ch. 13, p. 2. 

Rogers and McEwen, "Mediation: Law, Policy, Practice", Ch. 13 ,  p. 3. 

For a discussion of common law protections see "Confidentiality of Mediation 

Proceedings", Manitoba Law Reform Commission, April, 1996. 
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Conclusion 

[26] From one point of view, it could be argued that uniform mediation legislation is 

premature in Canada at this point in time. In any event, it is not needed in the way or to the 

extent that such legislation appears to be necessary in the United States .  We are not 

experiencing problems of conflicting, overlapping or confusing legislation to anywhere 

near the same degree being experienced in the U.S. Our situation also differs from theirs in 

that we do not have as much experience with mediation or with mediation legislation. 

[27] On the other hand, perhaps some of the problems experienced in the U.S. could be 

avoided altogether if a uniform Canadian model for mediation legislation were developed 

now. The use of mediation is expanding very rapidly across Canada, and the provinces 

have, over the last three or four years in particular, produced a significant number of statutes, 

regulations and rules relating to mediation. Given the current climate of support for mediation 

there is every reason to assume that these trends will continue, and that more legislation 

will be produced. Presumably, as the number of mediation statutes and regulations grow, 

some of the problems being experienced in the United States will begin to occur here. From 

this point of view Canada might be well advised to begin to research the prospect of uniform 

legislation now in the hopes that it might ultimately avoid some of these problems by moving 

sooner, in a relative sense, than have the Americans towards a unified vision of mediation. 

While the need for uniform legislation is not currently pressing, there could be some 

considerable benefit to an organized scheme of national research in this area. 

[28] There may be a question as to the readiness of some provincial jurisdictions to consider 

mediation legislation at all. Saskatchewan, Ontario, Quebec and British Columbia have the 

most experience with legislation. It is likely that other jurisdictions, or at least some of 

them, would need to engage in extensive and time-consuming consultation with stakeholders 

before being in a position to express views upon the policy and procedural issues inherent 

in the drafting of mediation legislation. Provinces, which have not yet consulted with 

stakeholders respecting mediation legislation, should anticipate a high level of interest from 

stakeholders who will wish to influence any proposed mediation legislation. Because 

consultation in this area can be a slow and sometimes difficult process, policy decisions 

from some jurisdictions could take some time to make. A national inquiry into uniform 

legislation might provide both an impetus and assistance to those provinces. 
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[29] Given sufficient time to consider this matter, it is probable that many different groups 

would be prepared to contribute to a consideration of uniform mediation legislation. Tannis 

Carlson of Alberta Justice advises that the Alberta Government Dispute Resolution 

Network (a group of approximately 25 dispute resolution practitioners representing the 

Personnel Administration Office, Municipal Affairs, Agriculture, Food and Rural 

Development, Family and Social Services and Justice) and other dispute resolution 

organizations in the province are interested in further consideration of this legislation. Peter 

Sylvester has expressed an interest in this issue for the Federal Department of Justice as has 

Pierre Tanguay of the Quebec Ministry of Justice. There would be some interest in British 

Columbia as well. 

[30] Should the Uniform Law Conference wish to direct further research in this matter, it 

might begin by collecting and collating all existing mediation legislation in Canada. 

Resources permitting, a comprehensive review would be very helpful. A comparison of 

definitions of mediation, the role of the mediator, confidentiality provisions, and procedural 

requirements (for example, disclosure) would make an interesting start. 

194 



ANNEXE C 

[voir la page 83] 

LOI UN/FORME SUR LA MEDIATION' 

La mediation 

[ 1 ]  La mediation constitue un mecanisme non executoire de reglement des conflits dans 

le cadre duquel un tiers neutre et impartial, sans pouvoir decisionnel, cherche a faciliter un 

reglement amiable entre les parties a un differend.2 11 existe, en pratique, au moins deux 

styles ou approches en matiere de mediation. La premiere approche, qu'on pourrait appeler 

«la mediation raisonnee», presente le differend qui oppose les parties sur le plan des besoins, 

des preoccupations ou des interets sous-jacents, et assiste celles-ci dans la formulation de 

solutions sous forme de choix qui satisfont le plus de besoins ou d'interets sous-jacents 

possible. Dans la seconde, qu'on pourrait appeler la «mediation fondee sur les droits des 

parties», et qu'on presente egalement sous le nom de «mediation d'evaluation», les 

mediateurs supposent que les parties cherchent avant tout a recevoir des conseils en vue de 

trouver un terrain d' entente approprie leur permettant de regler le differend a 1 'amiable. Ils 

presenteront done le differend sous forme de droits et d'obligations qui s'opposent, ou 

examineront les droits que les parties auraient devant les tribunaux comme lignes directrices 

ou reperes en vue d'un reglement amiable. 

1 Bien que des gens de I '  Alberta, du Quebec et de la Colombie-Britannique aient apporte 

leur contribution a la redaction du present article, les ressources disponibles n' ont pas permis 

d'effectuer une analyse complete des politiques et du droit de la mediation partout au Canada. 

On ne cherchera done, ici, qu'a amorcer le debat sur la question de ! 'elaboration eventuelle 

d'une Loi uniforme sur la mediation au Canada. 

2 L' Alberta souligne que la definition accolee au terme «mediation» peut avoir un effet sur 

l 'accessibilite aux documents de mediation aux termes de la legislation sur l'acces a 

! 'information et la protection de la vie privee, et met done en garde contre les dangers d'une 

mauvaise definition qui pourrait viser a peu pres toutes les situations ou une personne 

essaierait de resoudre un differend opposant des tiers. En outre, bien qu'un privilege puisse 

etre associe a la mediation aux termes du projet de loi uniforme, certaines lois sur l 'acces a 

! ' information, comme celle de la Colombie-Britannique par exemple, ne protegent que le 

secret professionnel liant l 'avocat a son client. Par contre, la legislation albertaine protege 

tous les types de privileges mais sur une base discretionnaire seulement, la preuve de la 

necessite de l'exercice du pouvoir discretionnaire etant exigee. 
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[2] La mediation constitue la forme habituelle de ce qu'on represente sous l 'acronyme 

anglais «ADR»(ndt: «ADR» ou «alternative dispute resolution» en anglais, et «reglement 

extrajudiciaire des differends» enfranr;ais). A l'origine, cette abreviation anglaise designait, 

dans ! 'esprit des gens, une forme «alternative» de n!glement des conflits. Depuis quelques 

annees, toutefois, on y voit plutot une reference a une forme «appropriee» de reglement des 

conflits. Ce changement de vocabulaire reflete bien le consensus qui se degage de plus en 

plus et selon lequel les solutions susceptibles de regler les conflits ne devraient plus, 

desormais, etre considerees sous !'angle d'une alternative au proces, ni meme y etre opposees. 

De ce point de vue, le proces n'est pas considere comme la solution de depart ou par defaut 

alors que la mediation serait vue comme une simple alternative au cas ou l 'approche judiciaire 

serait rejetee. Au contraire, le choix d'un mecanisme de reglement des conflits decoule 

plutot de 1' exam en objectif des differents choix qui s' offrent pour resoudre un conflit et de 

la selection de la solution la plus appropriee en l'espece. 

Situation actuelle de la mediation au Canada 

[3] Au cours des dernieres annees, on a decortique avec beaucoup de precision ! 'ensemble 

des problemes qui affligent nos systemes de justice civile, en faisant bien ressortir 1 'urgence 

toujours plus grande de la situation. On peut certes affirmer, sans risque de se tromper, 

qu'un tres large consensus s'est dessine autour de l 'idee que la guerison des maux qui 

attentent a la sante de nos systemes de justice civile exigent une reponse energique aux 

problemes deja bien identifies des cofrts, des retards, de la complexite et de ! 'incertitude. 

Et, ce qui ne simplifie rien, s'ajoutent les preoccupations sans cesse plus grandes de nos 

gouvernements quant aux deficits et a la necessite de reduire les cofrts de fonctionnement 

du systeme judiciaire. De tous les ressorts au Canada, et meme ailleurs dans les ressorts de 

common law, on parle de plus en plus non seulement d'un besoin de simple changement 

mais bien de changements fondamentaux. 

[ 4] Ainsi, le Rapport du groupe de travail sur les systemes de justice civile, («le Rapport 

du groupe de travail»), rendu public par 1' Association du Barreau canadien en 1 996, enonce 

ce qui suit: (trad.) 

«Veiller a ! 'existence et a la sante d'un systeme de justice civile auquel nous aurions 

tous et toutes acces devrait constituer une pierre d'assise, une valeur fondamentale de 

notre societe. En effet, nous devrions etre tous et toutes en mesure de proteger nos 

droits et interets, et de reclamer notre dfr dans des domaines pouvant exercer une 

profonde influence sur nos vies . . . . Or, l 'acces a un tel systeme, ou nos droits prennent 

vie et puisent leur vigueur, ne devrait pas constituer un luxe que seul un petit nombre 

de personnes pourraient s'offrir. 
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Le fait que la majorite des Canadiens et Canadiennes ne puissent se permettre de 

reclamer justice dans le cadre de l'actuel systeme judiciaire pose un probleme qui 

surpasse largement en magnitude les preoccupations concemant l'accroissement des 

protections de nature procedurale et ! 'application reguliere de la loi pour les personnes 

qui sont aujourd'hui en mesure de recourir au systeme judiciaire.» 

Plus loin: (trad.) 

« . . .  et de plus en plus de Canadiens et de Canadiennes appartiennent au groupe de 

personnes qui ne peuvent avoir acces au systeme judiciaire en raison des coiits.3 » 

[5] Le Rapport enonce enfin ce qui suit: (trad.) 

«Le Groupe de travail est convaincu que !'on pourra bien davantage reduire les coiits 

et les retards en mettant !'accent sur !'application convenue des mecanismes de 

resolution des conflits a une etape precoce.4 » 

[6] De meme, le gouvemement federal ainsi que plusieurs gouvemements provinciaux 

sont maintenant convaincus que !'amelioration de l'acces a la justice depend du recours 

accrii a la mediation qui permettra d'attenuer les problemes de coiits, de retards et de 

complexite associes au systeme judiciaire. En outre, les gouvemements demontrent aussi 

leur interet pour I' experience sans cesse croissante en ce domaine, qui revele que la mediation 

est moins stressante pour les parties et que le degre de «satisfaction dans le processus» tend 

a etre tres eleve pour les parties y ayant recours.5 Les entreprises commerciales, par exemple, 

manifestent leur interet pour la mediation non seulement en raison des economies qu'elle 

peut engendrer, mais egalement parce qu'elle permet de preserver les relations d'affaires 

3 Rapport du groupe de travail, pages 1 5- 16. 

4 Rapport du Groupe de travail, page 32. Comme premiere recommandation, le Groupe de 

travail suggere que chaque ressort, dans le cadre du systeme de justice civile, offre la 

possibilite aux parties de recourir a des mecanismes non executoires de reglement des conflits 

des les premieres etapes de !'instance. 

5 Ainsi, dans le Projet connu sous le nom de «Court Mediation Practicum Project», 

maintenant en place au sein des greffes des petites creances de Robson Square et Surrey en 

Colombie-Britannique, des sondages menes aupres de 1 500 parties ayant eu recours a la 

mediation revelent que 90% de celles-ci y auraient encore recours si elles devaient a nouveau 

faire face a une action en Cour des petites creances. Plus de la moitie de ces parties avaient 

d'ailleurs dii obligatoirement recourir a la mediation. 
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mieux que ne le font les proces.6 11 appert que le recours a des mecanismes non executoires 

de reglement des conflits produit habituellement, dans le cas de la mediation, des taux de 

reglement variant entre 50 et 80%. 11 existe aussi de serieuses indications selon lesquelles la 

mediation entraine des reglements plus rapidement. Tant les parties que leurs avocats 

reagissent en general positivement a la mediation et considerent habituellement ce mecanisme 

comme un moyen equitable et efficace de parvenir a un reglement. Au surplus, le fait d' exiger 

Ja participation des parties a Ja mediation ne reduit pas de fayon importante CeS taux de 

reglement ou les degres de satisfaction a I' egard du processus. C' est pourquoi la plupart des 

gouvemements au Canada appuient fermement le recours a la mediation. 

La legislation sur la mediation en vigueur an Canada 

[7] Quelques lois de ressorts canadiens ne font que reconnaitre ou encourager le recours 

a la mediation. 7 De plus en plus, toutefois, on remarque I' obligation qui est faite aux parties 

qui se retrouvent devant les tribunaux de recourir a la mediation. Ainsi, retrouve-t-on des 

dispositions en ce sens dans les lois, les reglements, les regles de pratique des tribunaux et 

les directives en matiere de pratique judiciaire. Il n'est d'ailleurs pas etonnant de constater 

que les dispositions rendant obligatoire le recours a la mediation sont beaucoup plus detaillees 

que celles qui se limitent a !'encourager. Soulignons, a titre d'exemples:8 

La Saskatchewan 

[8] Le paragraphe 54 (2) de la loi intitulee «Queens Bench Act» dispose qu' apres la cloture 

de la plaidoirie ecrite dans les affaires civiles contestees, a I' exception des affaires familiales, 

les parties doivent participer a une seance de mediation avant de passer a une nouvelle 

etape. La Couronne coordonne les services de mediation. 

6 Les entreprises Fortune 500 et celles de taille moyenne dans tout un ensemble de secteurs 

d'activites indiquent qu'elles disposent d'une politique encourageant le recours a 

la mediation et a d'autres formes de mecanismes de reglement extrajudiciaire des conflits 

dans leurs differends commerciaux. Un groupe de 24 entreprises sur un total de 140 ayant 

repondu a un recent sondage ont estime les economies en frais de justice a un total de 24 
millions de dol lars (voir CPR Institute for Dispute Resolution au site 

http://www.cpradr.org/ pol l  597.htm, New York, 12 mai 1997). 

7 A titre d'exemple, voir !'article 22 de la loi de la Colombie-Britannique intitulee «Child, 

Family and Community Service Act» qui enonce que: (trad.) «Si un directeur ou toute autre 

personne ne peuvent regler une question concemant un enfant ou un plan de so ins, le directeur 

et la personne peuvent, a cette fin, convenir de recourir a la mediation ou a d'autres 

mecanismes de reglement extrajudiciaire des conflits.» 

8 Quelques exemples des dispositions legislatives auxquelles il est fait reference ci-apres 

figurent a I' annexe 1 .  
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[9] La Loi met en reuvre ce programme dans les centres judiciaires de Regina, Saskatoon, 

Prince Albert et Swift Current. De projet pilote qu'elle etait auparavant, cette initiative est 

devenue un programme a part entiere a l'automne 1997 .  Ce programme touche 

environ 75% de toutes les actions intentees dans la province. On prevoit d'ailleurs etendre 

I' application du programme jusqu 'ace qu 'il ait ete implante dans tous les centres judiciaires. 

L'Ontario 

[10] La Regie 24.1 de la Loi sur les tribunaux judiciaires (ndt : il s 'agit, en fait, de la 

Regie 24.1 des Regles de procedure civile prises en application de cette Loi sur les tribunaux 

judiciaires) met sur pied un programme de mediation obligatoire. Le programme s' applique 

actuellement a plusieurs causes dans la ville de Toronto et a la totalite des causes dans la 

municipalite regionale d'Ottawa-Carleton. Les parties a un differend en matiere civile, a 

!'exclusion des affaires familiales, sont obligatoirement envoyees en mediation dans les 90 

jours suivant le depot de la defense. Les parties qui souhaiteraient ne pas recourir au 
mecanisme de mediation doivent obtenir la permission d'un ou d'une protonotaire ou d'un 

ou d'une juge responsable de la gestion de la cause. Les parties choisissent un mediateur ou 

une mediatrice a partir d'une liste de mediateurs et de mediatrices du secteur prive. Les 

reglements prevoient le versement aux mediateurs d'honoraires de 300$ par partie pour les 

trois premieres heures de mediation et une heure de preparation. Les reglements sont muets 

quant aux honoraires dus apres quatre heures. Le programme est d'abord mis en place 

comme projet pilote. 

Le Quebec 

[11] Cour superieure du Quebec : Les couples avec enfant, qui cherchent a obtenir un 

jugement de divorce ou de separation, doivent obligatoirement, aux termes du projet de 

loi 65 (1996) (ndt: il s'agit, en fait, du chapitre 42 des Lois du Quebec de 1997 ajoutant 

notamment les articles 814.3 et suivants au Code de procedure civile), participer a une 
seance d'information sur la mediation tenue par un mediateur agree et ce, sans devoir lui 

verser d'honoraires. Le couple peut participer jusqu'a un maximum de six seances de 

mediation sans devoir payer d 'honoraires (trois dans le cas des ordonnances de modification). 

Dans le cadre d'un projet pilote en Cour superieure, les parties peuvent, sur requete, recevoir 
une lettre signee d'un ou d'une juge les informant de la possibilite de recourir a la mediation 

et de la fac;on de communiquer avec un mediateur ou une mediatrice. Le projet pilote est 

actuellement en cours a Montreal et Quebec. 
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[12] Cour d'appe1 du Quebec : La Cour d'appe1 du Quebec a mis sur pied, en 1997, un 

projet pilote de mediation non obligatoire. I1 s'agit du premier programme de mediation au 

niveau d'une Cour d'appel au Canada. Chaque seance de mediation dure de trois a cinq 

heures et est presidee par un ou une jug e. Les reglements a I' amiable sont rediges par des 

avocats et presentes a un groupe de trois juges de la Cour d' appel qui confirment le reglement 

par voie de jugement. Selon les renseignements les plus recents dont nous disposons, le 

taux de reglement est tres e!eve. 

La Co1ombie-Britannique 

[13] Le ministere du Procureur general projette d'etendre le mecanisme de !'avis de 

mediation, semblable a celui qui existe actuellement aux termes de reglements dans le cas 

des blessures corporelles et des differends en matiere de construction residentielle. Voir, a 

cet egard, le Reglement de la Colombie-Britannique 127/98 pris en application de 

!'article 44.1 de la loi intitulee <<Insurance (Motor Vehicle) Act» et du Reglement de la 

Colombie-Britannique 152/99 pris en application de !'article 29 de la loi intitulee 

<<Homeowner Protection Act». Le ministere du Procureur general prevoit done etendre le 

recours a ce mecanisme de !'avis de mediation a toute une gamme d'actions en matieres 

civiles, a I' exclusion des affaires familiales. Le Reglement sur 1 'avis de mediation perm et a 

toute partie, dans la plupart des actions en Cour supreme, d'obliger toutes les autres parties 

en !'instance a participer a la mediation concemant les questions litigieuses. Le mecanisme 

de !'avis de mediation est utilise lorsque au moins une partie a une action a declare que le 

recours a la mediation serait souhaitable. 

[14] Le mecanisme de !'avis a ete utilise, en Cour supreme, dans plus de 2 500 actions en 

matiere de blessures personnelles et de construction residentielle depuis avril 1998. 

[15] Un mecanisme de mediation obligatoire existe dans des causes relevant de la Cour 

des petites creances dans quatre greffes provinciaux des petites creances. Les parties sont 

tenues de participer a la mediation aux termes d'une directive de pratique du juge en chef 

de la Cour provincial e. 

[ 16] La mediation judiciaire avant le proces est obligatoire en Cour provinciale aux termes 

de la loi intitulee <<Small Claims Act» et de la Regle 2 de la Cour provinciale (loi intitulee 

«Child Family and Community Service Act»). I1 est possible egalement de recourir de fayon 

volontaire a la mediation judiciaire dans les differends familiaux et ce, aux termes des 

regles de· la Cour provinciale (<<Family Relations Act»). Incidemment, plus de I 00 juges de 

la Colombie-Britannique ont reyu une formation en mediation. 
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L'Alberta 

[17] Les regles de mediation prises en application de la loi intitulee <<Provincial Court 

Act>> imposent a certaines parties en Cour des petites creances de participer a la mediation, 

bien qu'une partie puisse, par requete, demander la delivrance d'une ordonnance l'en 

exemptant. Selon les regles de la Cour des petites creances, un coordonnateur ou une 

coordonnatrice de la mediation peut renvoyer une affaire a la mediation en dormant un avis 

aux parties ou, lorsqu'elles sont representees, a leurs avocats. Les regles prevoient la 

confidentialite du mecanisme de la mediation et !'obligation qui est faite au mediateur ou a 

la mediatrice d'agir en toute impartialite. Les regles disposent egalement que les 

communications orales, ainsi que les documents et dossiers produits dans le cadre de la 

mediation, sont inadmissibles ou privilegies, et que ni le mediateur ni quiconque present 

aux seances de mediation ne peuvent etre assignes a comparaitre ou a temoigner de quelque 

maniere que ce soit. Les parties sont tenues de negocier de bonne foi et les mediateurs 

jouissent de l'immunite contre toute poursuite civile tout comme les juges de la Cour. La 

Cour est dotee de certains pouvoirs specifiques en cas de non-respect de ces dispositions. 

[18] La liste que nous venons d'examiner n'est pas exhaustive. En effet, en Colombie­

Britannique seulement, plus de trente lois distinctes encouragent les parties a recourir a la 

mediation ou la rendent possible, bien que, souvent, ces dispositions ne s'accompagnent 

que de peu de directives ou d'indications sur la nature de la mediation ou la fa<;on de la 

mener. Plusieurs programmes de mediation sont d'ailleurs mis en oeuvre par voie de 

politiques sans cadre legislatif. 

[19] Lorsque les parties sont tenues de recourir a la mediation, les services de mediation 

sont generalement offerts dans l'un des deux formats suivants. D'une part, la mediation 

peut faire partie integrante du processus judiciaire, en ce que les mediateurs sont des employes 

de la Couronne et le tribunal ou le Procureur general supervise la prestation des services. 

D'autre part, la mediation peut etre menee dans le secteur prive par des mediateurs qui sont 

soumis a une certaine forme de contr6le reglementaire. La Saskatchewan constitue un 

exemple du premier cas, !'Ontario du second. De ces differentes approches decoulent 

differents modes de financement. La mediation qui s'integre au processus judiciaire est 

plut6t financee par les fonds publics ou, tout au moins, tres subventionnee par I 'Etat. Par 

contre, lorsque la mediation fait appel au secteur prive, ce sont les parties qui en assument 

en general les co-iits. Dans de tels cas, les coftts du service de mediation peuvent etre (Ontario) 

ou non (Colombie-Britannique) soumis a une reglementation. 
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La Loi uniforme americaine sur la mediation 

[20] Les Etat-Unis ont accumule plus d'experience que le Canada dans le domaine de la 

mediation, notamment en matiere legislative. Au Canada, on a commence a recourir aux 

mecanismes de mediation des differends civils au debut des annees '80, processus qui n'a 

d'ailleurs atteint son veritable rythme de croisiere qu'au cours des dix demieres annees. 

Tout au contraire, certains ressorts des Etats-Unis font abondamment appel a la mediation 

depuis les annees '70 ou meme avant. L' essor du recours a la mediation et de la reglementation 

du mecanisme dans les ressorts americains a entraine !'apparition de certains problemes 

d'ordre pratique, d'ou l'interet pour une eventuelle loi uniforme. Finalement, le comite de 

redaction de la Loi uniforme sur la mediation, oeuvrant au sein de la Conference nationale 

des commissaires a l'uniformisation de la legislation des etats, proposa une Loi uniforme 

sur la mediation pour les Etats-Unis. Les remarques preliminaires et les notes du rapporteur 

de la version de mars 2000 de cette loi enoncent notamrnent ce qui suit: 

a) L 'interet public appuie fermement le recours etendu a la mediation. La mediation 

reduit en effet le gaspillage des ressources humaines et institutionnelles utilisees a des fms 

de reglement des differends, et promeut une societe plus civique. 

b) La loi peut favoriser tant le recours au mecanisme que son integrite. La loi exerce 

un role limite mais neanmoins important dans la promotion du recours efficace au mecanisme 

de la mediation et dans le maintien de son integrite, tout en conservant les liens appropries 

avec le systeme judiciaire. Plus particulierement, la loi peut faire en sorte que les attentes 
raisonnables quant au respect de la confidentialite soient comblees, que l'integrite du 

mecanisme de la mediation so it assuree et que le mecanisme so it fondamentalement equitable 

et utilise pour promouvoir le reglement prive des differends par un libre choix eclaire. 

c) Plusieurs lois dans plusieurs contextes. Des centaines de lois de ressorts des etats 

americains prevoient actuellement des programmes de mediation et ce, dans un large eventail 

de contextes. 

d) Les lois actuelles comportent des themes communs. Prenant a titre d'exemple la 

confidentialite, les comrnissaires no tent que pratiquement to us les etats ont adopte une forme 

ou !'autre de protection de la confidentialite, refletant en cela une politique publique ferme 

en faveur de la confidentialite dans le mecanisme de mediation. Toutefois, une telle politique 

s'exprime dans environ 250 lois differentes d'etats. Or, on releve, parmi les differences qui 

les distinguent les unes des autres, la definition de la mediation, 1' ob jet du differend, 1' etendue 

de la protection, les exceptions et le contexte de la mediation (c'est-a-dire si la mediation a 

lieu dans un contexte judiciaire, dans le cadre d'un programme communautaire ou dans le 

secteur prive). 

202 



MEDIATION 

e) Les affaires soumises a la mediation touchent souvent plusieurs etats. Le fait que la 

mediation concerne souvent plusieurs ressorts rend d'autant plus importante la question 

d'uniformite. 

f) L 'adoption d 'une loi uniforme surviendrait a un moment opportun. Les Etat-Unis 

ont pu tirer profit de 25 annees d' efforts pour mettre a I' essai diverses approches legislatives 

a la mediation. Au cours de cette periode, des tendances claires sont apparues et tant les 

specialistes que les praticiens ont une idee assez precise des types de normes juridiques qui 

sont utiles. Au cours de la meme periode, on n'a pas vraiment assiste au developpement de 

!'interpretation juridique de ces lois, minimisant, par le fait meme, les possibilites de 

den!glement du droit et des pratiques actuels et maximisant, par consequent, les possibilites 

d'uniformisation. 

g) La structure de la loi uniforme. La loi uniforme adopterait la structure de la vaste 

majorite des lois d'application generale actuellement en vigueur aux Etats-Unis. Ainsi, la 

version de mars 2000 de la Loi uniforme americaine sur la mediation comporte les articles 

suivants : 

I. Titre. 

2. Champ d'application et interpretation. 

3. Definitions. 

4. Portee. 

5. Exclusions relatives a la preuve et a l'enquete prealable; privilege. 

6. Renonciation et exclusion. 

7. Non-divulgation hors de l'enquete prealable et procedures relatives a la preuve. 

8. Exceptions relatives au privilege et a la non-divulgation. 

9. Procedure relative a la mediation. 

10. Execution sommaire des ententes de reglement faisant suite a la mediation. 

11. Divisibilite. 

12. Date d'entree en vigueur. 

13. Abrogation. 

[21] Le processus de redaction de la Loi uniforme americaine sur la mediation semble 

all er assez rondement. En fait, on a meme pu entendre certaines critiques se! on lesquelles le 

processus etait mene trop rapidement, sans qu'il ne soit accorde un temps suffisant pour 

consulter les personnes interessees. Les redacteurs voudront probablement faire preuve 

d'une grande prudence a cet egard. Les consequences qu'entrainera !'adoption d'une telle 

loi pourraient s'averer fort importantes, et un tres large eventail d'interets pourraient etre 

touches par celle-ci. Au Canada, les personnes interessees ont demontre un vif interet pour 

ce type de legislation et sont d'ailleurs tres avides d'exprimer leur opinion a ce sujet, 
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particulierement dans les cas ou des mecanismes obligatoires sont envisages. Au nombre 

des personnes interessees figurent toutes celles qui oeuvrent au sein du systeme judiciaire 

(la magistrature, le barreau, les mediateurs et mediatrices, les administrateurs et 

administratrices des tribunaux et les gouvemements), le milieu des affaires et, enfin, les 

parties aux differends elles-memes. 

QueUes questions une loi canadienne aborderait-elle? 

[22] Si on devait envisager !'adoption d'une loi uniforme canadienne sur la mediation, 

elle pourrait, compte tenu de sa portee et de ses objectifs, comporter les elements suivants : 

1 Definition des termes, comme, par exemple : mediateur, mediation, seance de 

mediation, participant ou partie au litige, communication relative a la mediation, etc. 

2 Portee ou champ d'application- A quelles mediations la loi s'appliquerait-elle, 

c'est-a-dire a quelles affaires et en quel forum? Voir la note de bas de page 2, concemant les 

preoccupations soulevees par 1' Alberta dans les cas ou la portee serait trop grande. Dans 

quelles circonstances les affaires seraient-elles soustraites a !'application du mecanisme de 

mediation? 

3 Confidentialite ou privilege et contraignabilite - Comment doit-on traiter les 

renseignements echanges au cours ou en prevision de la mediation? QueUes communications, 

orales ou ecrites, avant, pendant ou apres la mediation, ne sont pas admissibles en preuve? 

Les mediateurs et les autres participants a la mediation devraient-ils etre non-contraignables? 

Dans queUes circonstances le sceau de la confidentialite devrait-il etre leve? Quel est le lien 
entre les dispositions relatives a la confidentialite et la legislation sur l'acces a !'information 

et la protection de la vie privee? 

4 Deroulement de la mediation- Le contr6le de la procedure ayant trait a la mediation 

appartient-il entierement au mediateur ou a la mediatrice, ou ce pouvoir discretionnaire 

concemant la procedure doit-il etre limite par la loi? A partir de quel moment un processus 

est-il appele «mediation» pour se voir ainsi regi par la loi? La loi devrait-elle dieter de 

quelque maniere que ce soit ce que devrait faire le mediateur ou la mediatrice ou comment 

les parties devraient agir? Ainsi, les regles de pratique de la Cour provinciale de 1 'Alberta 

imposent aux parties !'obligation de negocier de bonne foi. Est-il necessaire de preciser la 

duree de la participation des parties a une seance obligatoire de mediation? 

5 Competences du mediateur ou de la mediatrice - Quand le mediateur est-il 

inadmissible a agir a ce titre? Quelles dispositions particulieres doivent regir les conflits 

d'interets et les autres questions touchant la neutralite? La loi devrait-elle preciser, comme 

c'est le cas au Quebec, la formation professionnelle exigee des mediateurs? 
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6 Formalisation des reglements negocies au cours de la mediation- Comment les 

reglements doivent-ils etre documentes? Par entente ecrite, par entente ecrite deposee au 

tribunal ou par ordonnance? 

7 Execution des ententes obtenues par la mediation- Devrait-on adopter des regles 

speciales pour renforcer le caractere executoire des reglements negocies lors de la mediation 

lorsque ceux-ci ne sont pas formalises au moyen d'ordonnances? 

8 Divulgation de renseignements avant la mediation -Quels renseignements devraient 

etre divulgues au cours de la mediation et, inversement, quels renseignements, le cas echeant, 

devraient etre retenus en toute legalite? Comment et quand devrait-on echanger les 

renseignements? Quelles sont les exigences en matiere d'equite dans de tels cas? Que! est 

le lien entre la mediation et le mecanisme de l'interrogatoire prealable? 

9 Presence a la mediation- Qui peut et qui doit assister a la seance de mediation? 

Certaines lois prevoient que les parties doivent y assister, que les representants le peuvent 

egalement lorsque les parties ne sont pas en mesure de le faire, que les avocats peuvent y 

assister et que toute autre personne peut y assister avec le consentement de toutes les parties. 

Si un representant assiste a la seance de mediation, quels renseignements doit-il a voir et de 

que! mandat doit-il disposer pour conclure un reglement? 

10 Pouvoirs du tribunal- De quels pouvoirs le tribunal jouira-t-il pour superviser la 

mediation? Aura-t-il le pouvoir de rendre des ordonnances exemptant des parties d'assister 
a une seance de mediation, ajoumant ou reportant une seance, donnant des directives relatives 

a la divulgation ou penalisant une conduite inappropriee avec frais a la charge de la partie 

en faute? 

Justification de la Loi uniforme americaine sur la mediation 

[23] Au cours des demieres annees, des etats americains ainsi que le gouvemement federal 

americain ont abondamment legifere dans le domaine de la mediation, d'ou les problemes 

suivants : 
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Des exigences contradictoires d 'un etat a /'autre. Il existe, sur la mediation, plus 

de 2 000 lois d'etats americains et du gouvemement federal des Etats-Unis, qui constituent 

tout un enchevetrement d'exigences legales. 9 Les dispositions legislatives varient meme 

d'un etat a l'autre pour des programmes semblables et, a l'interieur d'un meme etat, selon 

le type de programme. Par exemple, les criteres relatifs a la confidentialite et applicables en 

matiere de conflits familiaux varient d'un etat a l'autre. On peut ainsi comparer les lois 

generales du Connecticut, § 46b-53a (1998) (toutes les communications sont confidentielles, 

sauf convention contraire des parties) avec les Lois annotees du Kansas, § 23-605 (toutes 

les communications sont confidentielles, sauf les renseignements dont on peut 

raisonnablement avoir besoin pour faire enquete sur les infractions commises par les 

mediateurs en matiere de deontologie, les renseignements soumis a des exigences de rapport 

obligatoire, les renseignements dont on peut raisonnablement avoir besoin pour empecher 

la commission immediate ou future d'un crime ou d'une fraude, les renseignements demandes 

a un mediateur ou a une mediatrice par voie d
, 
ordonnance judiciaire, ou le rapport fait au 

tribunal de la menace d'actes de violence physique proferee pendant !'instance). 

Regles distinctes pour mediations distinctes. En outre, un etat peut, par exemple, prevoir 

une regie s'appliquant a la confidentialite de la mediation en matiere de droits civils et 

environnementaux, et une autre regie pour les affaires de mediation judiciaire. Bien que 

tous les etats prevoient la confidentialite pour certains differends, la plupart ne regissent 

pas tous les types de mediation; ces lois constituent un ensemble de mesures disparates 

dont le champ d'application se definit au petit bonheur. On peut ainsi comparer les Lois 

revisees du Nebraska, §§ 25-2902 - 25-2921 (1998) (traitant de la plupart mais non de la 

totalite des programmes de mediation officiellement approuves, bien que pas completement 

d'application generale) avec le «Texas Civil Practice and Remedies Code», §§ 152.001-

152.004 (regissant en general les programme de reglement des differends ). Ces lois peuvent 

etre comparees, a leur tour, avec des lois portant sur des sujets specifiques et comportant 

des dispositions sur la mediation, telles les Lois revisees du Colorado, § 14-12-105 (1998) 

9 Le Code de la Califomie, par exemple, comporte, en matiere de mediation, des mecanismes 

legislatifs distincts dans chacun des secteurs suivants : l'absenteisme, les franchises de 

television par dible, l'amenagement du territoire et le zonage, la reglementation des 

pesticides, la protection des consommateurs, les droits relatifs a l'eau, les services pour les 

personnes handicapees par un retard de developpement, les gangs, la construction, et les 

sites sacres et historiques des autochtones americains. La personne qui voudrait examiner 

en profondeur l'etendue de la confidentialite pour les seances de mediation en Califomie 

devrait pouvoir consulter dix-huit lois distinctes qui traitent de cette question dans une serie 

de situations. Voir Rogers et McEwan, «Mediation: Law, Policy, Practice», eh. 13, p. 2. 
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(relations familiales), les Lois de la Floride, chap. 681.1097 (1998) (garanties attachees a la 

vente des vehicules automobiles), le «Iowa Code», § 13.4 (1998) (programme d'aide aux 

fermiers). D'autres etats ont des dispositions sur la mediation faisant le tour d'un aspect 

specifique de la question ou portant sur un domaine particulier, tel le «California Evidence 

Code», § 1119 (West, 1998) (la confidentialite en matiere de mediation generalement), et le 

«California Government Code», § 12984 (West, 1998) (la mediation en matiere de 

discrimination relative au logement). Par consequent, la partie a un litige qui decide de 

jouer franc jeu pendant la mediation dans un etat ne peut savoir si les declarations faites en 

cours de mediation seront admissibles en preuve devant les tribunaux d'un autre etat.10 

11 est difficile de connaitre le droit applicable. En l'absence d'uniformite, la partie qui 

examine la possibilite de recourir ou non a la mediation peut ne pas savoir ou peut trouver 

difficile de savoir, par exemple, si la loi offre une protection contre les conflits d'interets ou 

la violation des regles de la confidentialite de la mediation. Cette complexite constitue un 
frein a un mecanisme qui doit son efficacite principalement a sa flexibilite et a sa simplicite. 

11 semble pourtant que les mediateurs et les participants doivent s'astreindre a de nouveaux 

travaux de recherche juridique sur les lois regissant la mediation chaque fois qu'ils se 

deplacent d'un etat a 1 'autre ou d'un sujet a 1' autre. Cela devient particulierement complique 

pour les profanes et les mediateurs qui ne sont pas avocats. 

11 y a parfois absence de regles. Comme seulement la moitie des etats environ ont adopte 

des dispositions legislatives d'application generale sur la mediation, beaucoup de seances 
de mediation sont conduites sans aucun type de protection ou de directives d'ordre legislatif. 

Nombre croissant de mediations tau chant plus d 'un et at. Avec 1' essor des communications 

electroniques, les personnes qui participent a des seances trans-frontalieres de mediation 

par telephone ou par voie electronique ne savent pas queUes dispositions legislatives 

s'appliquent aces seances. Dans de telles circonstances, une partie pourrait fort bien decider 

que !'attitude la plus prudente a adopter consiste a ne courir aucun risque et a simplement 
eviter les franches discussions que les lois en matiere de mediation encouragent pourtant. 

Est-il necessaire d'adopter une Loi uniforme canadienne sur la mediation? 

[24] On pourrait soulever les arguments suivants en faveur de !'adoption d'une Loi 

uniforme canadienne sur la mediation : 

10 Voir Joshua P. Rosenberg, «Keeping the Lid on Confidentiality: Mediation Privilege and 

Conflict of Laws», 10 Ohio St. J. on Disp. Resol. 157 (1994). 
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L 'interet public. Si !'on examine la question du point de vue de l'interet public, une loi 

uniforme pourrait vraisemblablement aider a promouvoir l'acceptation de la mediation 

comme mecanisme de reglement des conflits. Incidemment, la mediation pourrait repondre 

aux trois priorites essentielles en vue d'une reforme nationale que I' Association du Barreau 

canadien a formulees dans le Rapport du groupe de travail sur les systemes de justice civile, 

datant de 1996 : 

le besoin d'un reglement plus rapide des differends devant les tribunaux civils; 

le besoin de reglements de differends plus abordable devant les tribunaux civils; 

le besoin d'une procedure moins complexe et plus comprehensible devant les 

tribunaux civils. 

Une loi uniforme sur la mediation ame!iorerait l'acces a la justice pour les programmes 

communautaires en creant un plus haut degre de certitude dans l'enonciation des regles de 

mediation. Cela dispenserait ces programmes du fardeau de devoir se fier a la recherche, a 

!'analyse et a !'evolution de la common law pour foumir le cadre legal necessaire pour 

regler les questions fondamentales de confidentialite, de contraignabilite et de privilege.11 

L 'elaboration des politiques et une aide a cet egard en faveur de certaines provinces et 

certains programmes. La creation d'une loi uniforme pourrait dormer un elan aux provinces 

et une certaine aide directe a des programmes provinciaux qui souffrent peut-etre de 

ressources limitees et d'une capacite moindre en matiere de recherche sur les politiques et 

de redaction de textes legislatifs. D'ailleurs, plusieurs projets ou programmes provinciaux 

fonctionnent avec des ressources assez limitees. Une loi, !'elaboration d'une politique et 

les commentaires d'accompagnement foumiraient une orientation utile pour resoudre 
quelques-unes des questions de planification, de mise en oeuvre et de fonctionnement reliees 

a ces programmes. 

Le processus de redaction d'une loi uniforme fournirait I' elan necessaire pour que les ressorts 

participants formulent leur vision et leurs attentes quant a la nature, a la place et aux objectifs 

du mecanisme de mediation. Autrement dit, cela pourrait encourager la reflexion sur la 

theorie et le fondement politique de la mediation. Une loi uniforme pourrait clarifier a 

l'echelle nationale quelques valeurs importantes et probablement acceptees de pratiques 

concemant la mediation (telle !'importance de la confidentialite pour proteger la candeur). 

En outre, la discussion mettrait sur le tapis des questions susceptibles d'engendrer la 

controverse (par exemple, les mediateurs devraient-ils ou non donner des conseils 

juridiques?). 

11  Opinion exprimee par Tannis Calson du ministere de la Justice de I' Alberta. 
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Reglement des differends touchant plus d 'un ressort. On denote actuellement un certain 

manque d'homogeneite dans l'approche privilegiee par les regles de mediation dans les 

divers programmes institues aupres des tribunaux et ce, d 'un programme a l 'autre au Canada. 

L' elaboration de concepts uniformes de «mediation» et de regles uniformes portant sur des 

questions telles que la confidentialite faciliterait le reglement de differends touchant plus 

d'un ressort. Il y a peut-etre des economies a tirer de normes nationales qui seraient connues 

des parties, des mediateurs et des entreprises et ce, quel que soit le lieu de la mediation. De 

plus, rediger une loi uniforme canadienne en gardant a l'esprit les dispositions de la loi 

americaine pourrait permettre d'accroitre l'uniformite entre les lois du Canada et des Etats­

Unis, d'ou plus grande efficacite probable dans le domaine du commerce et du reglement 

des differends sur la scene intemationale. 

Qualite de la mediation et protection du public. Le pro jet americain de Loi uniforme sur 

la mediation offre peut-etre un bon exemple de !'utilisation d'un chemin indirect mais 

neanmoins efficace pour regler la question des normes et des titres de competences en 

obligeant les mediateurs a divulguer aux parties les details de leurs titres de competence. 

Exigences contradictoires d 'une province a l 'autre. Bien que ce probleme n' ait pas atteint 

ici les proportions que l'on retrouve aux Etats-Unis, un certain manque d'homogeneite est 

peut-etre en train de se developper entre les dispositions legislatives regissant la mediation 

dans les diverses provinces. Ainsi, dans un article intitule : «Protecting Confidentiality in 

Mandatory Mediation: Lessons from Ontario and Saskatchewan», (1999) 24 Queen's 

L.J. 561, la professeure J onnette Watson Hamilton de 1 'Universite de Calgary conclut a la 

necessite de dispositions legislatives uniformes pour regler les problemes relatifs aux 

dispositions concemant la confidentialite. Elle s'exprime d'ailleurs ainsi a la page 629 : 

(trad.) 

«La portee de la protection legale accordee en matiere de confidentialite dans le 

mecanisme de mediation varie selon le ressort ou le differend est debattu, et selon les 

nombreuses lois portant sur un domaine particulier, qui incluent la mediation et qui 

prevoient la confidentialite. Bien que ce ne so it que recemment qu' on ait institutionnalise 

la mediation, le probleme de 1 'incertitude qui flotte autour de la question de la protection 

de la confidentialite est deja exacerbe par tout un ensemble de decisions de common 

law, de lois, de regles de pratique des tribunaux et de normes professionnelles qui se 

recoupent.» 

[25] D'autre part, il existe des arguments selon lesquels une Loi uniforme sur la mediation 

ne serait pas necessaire en ce moment au Canada : 
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Le regime legislatif actuel n 'est pas complexe. Les Etats-Unis s'engagent dans 

!'elaboration d'une loi uniforme en raison d'une multitude de lois contradictoires d'un etat 

a !'autre. Or, cette realite n'est pas encore devenue une preoccupation majeure au Canada. 

Une des justifications a !'elaboration d'une loi uniforme en general est d'eviter les 

inefficiences economiques dans les differends qui peuvent surgir dans des provinces ayant 

des textes legislatifs differents. Puisqu'il y a relativement moins de dispositions legislatives 

ou reglementaires regissant la pratique de la mediation au Canada, une telle justification ne 

va pas de soi comme cela semble etre le cas aux Etats-Unis. Au meme moment, le nombre 

de mecanismes de mediation legislatifs et reglementaires est en constante croissance au 

Canada. 

Mains de differends touchant plus d 'un ressort. Comme il a ete indique precedemment, il 
ne semble pas que le Canada ait, relativement parlant, la meme proportion de differends 

touchant plus d'un ressort qu'aux Etats-Unis. 

Aucune preuve de prejudice. 11 y a, actuellement, tres peu de cas ou un prejudice serait 

subi ni meme de cas ou le public ou les participants a la mediation subiraient quelque 

inconvenient en raison du mecanisme de mediation ou des dispositions legislatives regissant 

actuellement la mediation au Canada. 

Absence «d'envahissement de l 'activite reglementaire». Aux Etats-Unis, on observe une 

tendance a l'envahissement croissant de l'activite reglementaire. Les autorites legislatives 

americaines ont chemine dans une direction que le Canada a ignoree ou a tout le moins peu 

empruntee jusqu 'ici, so it le fait de tenir les mediateurs responsables de 1
, 
equite, de la qualite 

et de l'efficacite de la mediation. Ainsi, un mediateur americain peut-il devoir commencer 

une seance par une mise en garde adressee aux parties, servir d'avocat pour les enfants 

absents et equilibrer les negociations pour egaliser les chances des parties.U D'ailleurs, 

certains experts americains sont d'avis que (trad.) «le nombre accn1, la complexite, 

!'incertitude et le caractere envahissant des dispositions legislatives sur la mediation 

representeront bientot une menace a !'utilisation etendue de la mediation.»13 

12 Rogers et McEwen, «Mediation: Law, Policy, Practice», chap. 13, p. 2. 
13 Rogers et McEwen, «Mediation: Law, Policy, Practice», chap. 13, p. 3. 

210 



MEDIATION 

Mains d 'experience en mediation qu 'aux Etats-Unis. Le Canada n' a pas encore accumult! 

la meme experience qu'aux Etats-Unis en matiere de legislation sur la mediation. Les notes 

du rapporteur qui accompagnent la Loi uniforme americaine enoncent explicitement que 

les Etats-Unis sont maintenant prets a aller de l'avant avec une loi uniforme, riches qu'ils 

sont d'une experience de vingt-cinq annees en legislation sur la mediation et aussi en raison 

du fait que les tendances et la comprehension des questions soulevees sont maintenant bien 

etablies. Par consequent, les ressorts canadiens, pouvant profiter d 'une experience beau coup 

mains riche, risqueraient de clore prematurement le debat sur certaines de ces questions 

s'ils legiferent maintenant. 

Protections non-Jegislatives en place. La question de la pertinence des protections 

contractuelles ou offertes par la common law en matiere de mediation s' avere potentiellement 

litigieuse. En effet, certaines personnes font valoir qu'il est mieux de preferer la certitude et 

la clarte decoulant d'une loi sur la mediation a !'obligation de se fier a la recherche, a 

!'analyse et a !'evolution de la common law pour etablir le cadre legal de la mediation. 

D'autres, par contre, pretendent que, dans la mesure ou les participants a une mediation 

apposent leur signature a des ententes de mediation qui ressemblent a celles presentement 

utilisees, par exemple, en Colombie-Britannique, plusieurs des dispositions d'une eventuelle 

loi uniforme peuvent etre inutiles car les normes regissant le deroulement de la mediation 

deviennent, du fait de la signature de !'entente, une question contractuelle entre les parties. 

En outre, si !'on fait exception des commentaires de la professeure Hamilton evoques plus 

haut, certaines personnes estimeront que les dispositions legislatives et les regles de common 

law existantes, en matiere de confidentialite de la mediation par exemple, sont assez detaillees 

et coherentes, et peuvent done offrir une protection adequate a l'egard des negociations 

menees en cours de mediation.14 

Conclusion 

[26] D'un cote, on pourrait penser qu'une loi uniforme sur la mediation serait presentement 

prematuree au Canada. A tout le mains, elle n'est pas necessaire de la meme maniere ou 

dans la meme mesure qu'aux Etats-Unis. En effet, on n'a pas, au Canada, de problemes de 

dispositions legislatives qui se contredisent, qui se chevauchent ou qui pretent a confusion 

a un degre qui s'approcherait, meme de loin, a la situation qui prevaut aux Etats-Unis. Nous 

nous distinguons egalement des Americains par le fait que nous n'avons pas autant 

d'experience qu'eux en matiere de mediation ou de legislation sur la mediation. 

14 Pour un examen des protections offertes par la common law, voir «Confidentiality of 

Mediation Proceedings», Commission manitobaine de reforme du droit, avril 1996. 
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[27] D'un autre cote, quelques-uns des probll�mes ayant afflige les Etats-Unis pourraient 

etre completement evites si une loi uniforme sur la mediation etait maintenant elaboree au 

Canada. Le recours aux mecanismes de mediation connait une rapide croissance au Canada 

et les provinces ont, au cours des trois ou quatre demieres annees en particulier, adopte un 

nombre important de lois, de reglements et de regles en cette matiere. Si !'on tient compte 

du climat actuel favorable a la mediation, on a toutes les raisons de tenir pour acquis que 

ces tendances se maintiendront, et que d'autres dispositions legislatives seront adoptees. 

On peut toutefois prevoir qu'a mesure qu'augmentera le nombre de lois et de reglements 

sur la mediation, quelques-uns des problemes survenus aux Etats-Unis feront aussi surface 

ici. Aussi, le Canada serait-il bien avise de commencer des maintenant a envisager 

serieusement la perspective d'une loi uniforme dans l'espoir d'eviter les problemes qu'ont 

affrontes les Americains en ne developpant pas plus tot, relativement parlant, une vision 

unifiee de la mediation. 11 est vrai que la necessite d'une loi uniforme sur la legislation n'est 

pas actuellement criante, mais il pourrait neanmoins y avoir de serieux avantages a concerter 

les efforts nationaux de recherche en ce domaine. 

[28] On peut meme se poser des questions sur le degre de preparation dans lequel se 

trouvent certains ressorts provinciaux pour meme simplement envisager une telle legislation. 

De fait, la Saskatchewan, !'Ontario, le Quebec et la Colombie-Britannique font voir le plus 

d'experience en ce domaine. 11 est probable que les autres ressorts, ou a tout le moins 

quelques-uns d'entre eux, auraient besoin de s'engager dans un processus consultatif long 

et etendu avec les personnes interessees avant de pouvoir s'exprimer sur les politiques et 

les questions de procedure que soulevera inevitablement la redaction d'une loi sur la 

mediation. Les provinces qui n' ont pas encore entame le processus de consultation des 

personnes interessees devraient s'attendre a un vif interet de la part de ces demieres car 

elles voudront certes avoir leur mot a dire sur tout projet de loi portant sur la mediation. 

Comme le processus de consultation en ce domaine peut s'averer lent et parfois laborieux, 
certains ressorts pourraient tarder a prendre les decisions de politique. Une enquete nationale 

sur les questions liees a !'adoption d'une loi uniforme sur la legislation pourrait donner un 

elan aux efforts de ces provinces et meme les aider. 
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[29] S 'ils disposaient du temps necessaire pour mener a bien cet exercice, il est fort probable 

que plusieurs groupes seraient interesses a participer au processus menant a !'adoption 

eventuelle d'une loi uniforme sur la mediation. Tannis Carlson, du ministere de la Justice 

de I' Alberta, nous fait part de l'interet que manifestent a cet egard le Reseau du reglement 

des differends du gouvernement albertain («Alberta Government Dispute Resolution 

Network», soit un regroupement d'environ 25 specialistes de la mediation des differends 

representant le Bureau d' administration du personnel, les Affaires municipales, I' Agriculture, 

I' Alimentation et le Developpement rural, la Famille et les Services sociaux, et la Justice), 

ainsi que d'autres organismes albertains de reglement des differends. Peter Sylvester, du 

ministere federal de la Justice, s' est egalement montre interesse par cette question, de me me 

que Pierre Tanguay du ministere de la Justice du Quebec. 11 y aurait aussi un certain interet 

a cet egard en Colombie-Britannique. 

[30] Si la Conference sur l'uniformisation des lois du Canada desirait poursuivre les 

recherches en ce domaine, elle pourrait d'abord reperer et collationner toutes les dispositions 

legislatives existant au Canada concernant la mediation. Et si les ressources le permettaient, 

un examen approfondi de ces textes presenterait une grande utilite. Ainsi, une etude 

comparative des definitions de la mediation, du role du mediateur, des dispositions regissant 

la confidentialite et des exigences en matiere de procedure (telle la divulgation) constituerait 

un bon point de depart. 
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[see page 60] 

UNIFORM ENFORCEMENT OF CIVIL JUDGMENTS ACT 

[1] Uniform legislation could encompass the subjects that are typically found in statutes 

that deal with court order enforcement and execution of judgments. These subjects together 

with some of the issues that would benefit from a review are listed below under the headings 

of: 

A Pre-judgment Measures to "Secure" Property Pending Trial 

and 

B Post-judgment Enforcement Measures 

[2] These headings are followed by a further heading entitled Registration of Judgments 

in a Registry of Charges Against Property. The text under this heading reviews of some of 

the issues that should be considered with regard to proposed legislation of this nature. 

[3] A Pre-judgment measures to "secure" property pending trial 

Issues to be considered: 

1 Scope of pre-judgment measures: In what circumstances, if any, should 
pre-judgment measures be permitted? 

2 Garnishment before judgment is currently permitted in some provinces. Should 
this type of pre-judgment measure be abolished, limited or extended to other forms of 
property. 

3 Protections for defendants: If pre-judgment measures are permitted, what 
protections should be provided to defendants to ensure that defendants are not deprived 
of the resources to maintain their economic well-being pending a trial, including the 
ability to finance the defence of the litigation? 

[4] B Post-judgment enforcement measures 

Scope of Post-judgment Enforcement Measures to be considered: 

1 Garnishment and Attachment 

Issues to be considered: 

Funds that are subject to attachment 

Exemptions from attachment 

Wage and salary exemptions 
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Exemptions for pensions and other retirement income vehicles 

Use of Continuing garnishing orders 

Priorities in relation to funds that are attached in relation to: 

Other garnishing order including garnishing orders for maintenance or 
alimony 

Other forms of execution 

Statutory liens 

2 Execution Against Interests in Personal Property 

Issues to be considered: 

Special Forms of Personal Property 

Securities 

Intellectual Property 

Growing Crops 

Exemptions from execution 

Sale of property seized by way of execution 

Priorities with regard to the distribution of proceeds of sale 

3 Execution Against Interests in Land 

Issues to be considered 

Registration of judgments 

Interests attached by registration 

Joint tenancies 

Exemptions from execution 

Sale of interest attached by judgment 

Priorities with regard to the distribution of proceeds of sale 

4 Charging Orders 

Issues to be considered 

Legal and equitable charging orders 

Funds and property that may be charged 

Priority with regard to other forms of execution 
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5 Court-appointed Receivers 

Issues to be considered 

Prerequisites for appointment 

Powers of receivers 

Priorities with regard to funds received by a receiver 

6 Equitable Execution 

Should the law with regard equitable remedies be codified? 

7 Reviewable Transactions 

Issues to be considered 

fraudulent conveyances 

fraudulent preferences 

[5] Registration of Judgments in a Registry of Charges Against Property 

Several provinces have enacted legislation that permits the registration of monetary 

judgments in public registries that provide for registration of charges against personal 

property. 

Registration of judgments in land titles systems against interests in land has been a common 

practice for many years. In land title registration systems, registration of a judgment against 

an interest in land normally gives the judgment creditor some degree of priority over most 

charges that are registered subsequent to the registration of the judgment. 

With the development of personal property security legislation during the past two decades, 

personal property registries are in place that could permit, perhaps with some modification, 

registration of judgments in such registries. 

[6] Issues: 

1 What are the advantages and disadvantages of registering judgments? 

2 If registration of judgments is advantageous, should there be a separate registry for 
the registration of non-consensual charges or should the registration be integrated with 
the existing registries for consensual charges? 

3 Should there be any limitation on the types of judgments that may be registered? 

4 Should registration be a prerequisite to taking enforcement proceedings? 

5 What priority should be accorded to the holder of a registered judgment? 

6 Should legislation permit direct registration of judgments from other provinces 
without the prerequisite of registration in the court of the "host" province or without 
bringing an action on the judgment in the host province? 

7 Other issues. 
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[7] Consideration of the Issues: 

1 Advantages and Disadvantages of Registration in a Registry of Judgments 

Advantages 

The advantages of registering judgments in a registry of judgments will depend on the 
attributes of the legislation. Some of the advantages may include: 

Registered judgment creditors could be granted of priority over some other types 
of creditors. For example, priority could be granted over 

Creditors with unperfected security interests; 

Creditors whose security interest are perfected after the registration of the judgment 
(other than specified purchase money security interests); 

Other judgment creditors in order of their registration. If it is determined to be 
desirable, pro rata distribution among all registered judgment creditors could be 
provided; however this will likely added to the complexity of a priority system. 

Creditors who have not had an opportunity to obtain a consensual security interest 
(judgments arising from personal injury and other tort actions) will have an 
opportunity to be placed on a more level playing field in relation to consensual 
creditors. 

Persons who are contemplating entering into personal property transactions will be 
able to quickly and accurately determine whether the property is subject to any 
perfected consensual charges or any registered judgments that may adversely affect 
a contemplated security interest or property interest. 

Disadvantages 

Some of the disadvantages of registering judgments in a personal property registry are: 

· If registration of a judgment is made a prerequisite to invoking court assisted 
enforcement measures, registration fees and associated costs will increase the initial 
enforcement costs incurred by a judgment creditor; however, the registration fee and 
associated costs could be added to the costs that are recoverable by the judgment 
creditor. 

If registration of a judgment is made a prerequisite to invoking court assisted 
enforcement measures, the prerequisite of registration could result in some delay in 
the initiation of execution proceedings. Delay may be attributable to difficulties that 
will be experienced by judgment creditors obtaining the required information about 
the characteristics of the personal property that will permit registration. 
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· Registration of judgments will place some additional burden on the personal property 
registries. 

· Priorities between perfected security interests and registered judgments will need 
to be determined. 

· The prospect of gaining priority over subsequent consensual security interests may 
prompt some unsecured creditors to initiate litigation in order to acquire what is in 
effect a security interest. 

Preferred option 

Pursue the development of draft legislative model that provides for the registration of 

monetary judgments in a registry of judgments. 

2 Should Registration of Judgments be Integrated with 

existing Personal Property Registries? 

If the registration of judgments is determined to be advantageous, the alternatives appear to 

be: 

· Developing a separate registry for judgments that are sought to be enforced against 
personal property; or 

· Integrating the registration of judgments with the registration of security interest in 
existing personal property registries; and 

· Maintaining the current system for the registration of judgments against land. 

Advantages of Integration 

· The marginal cost of providing for the registration of judgments in existing personal 
property registries will likely be less than establishing a new registry for judgments. 

· A single registry will be more convenient for persons who are registering charges 
and who are searching for registered security interests and registered judgments. 

· The determination of priorities based on time of registration should be easier with 
an integrated registration system. 

Disadvantages of Integration 

If a high degree of parallel treatment of security interests and registered judgments is 

preferred, the information requirements that currently exist for the registration of a security 

interest against a specific item or personal property will, in many instances, be more difficult 

to ascertain by a judgment holder. A separate registry for the registration of judgments 

could have a lower threshold of information with regard to the identification of personal 

property. 
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Preferred Option 

Pursue the development of a draft legislative model that integrates the registration of 

judgments with security interests in existing personal property registries. 

3 Should there be any limitation on the types of judgments that may be 

registered? 

Issues 

Arguments could be advanced with regard to the registration of: 

Default judgments with damages or other amounts to be assessed 

Mareva injunctions 

Preferred Option 

Pursue the development of a draft legislative model that limits the registration of judgments 

in an integrated personal property registry to monetary judgments where the amount of the 

judgment has been ascertained. 

Other Issues 

How should stays of execution be handled? 

4 Should registration be a prerequisite to taking enforcement proceedings? 

A requirement to register would mean that proof of registration would be required before 

writs of execution could be issued, gamishment orders could be made, or other court-assisted 

enforcement measures could be taken. 

A registration requirement would not preclude a judgment creditor from seeking and receiving 

satisfaction of a judgment without resorting to court-assisted measures of enforcement. 

Advantages of making registration a prerequisite 

A registration prerequisite would provide notice to all persons who may be contemplate 

acquiring an interest in personal property that: 
· registered judgment creditors have acquired whatever priorities are accorded by 
the legislation; and 

· enforcement proceedings may be imminent. 
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Disadvantage of making registration a prerequisite 

The requirement of registration may cause some delay in initiating execution proceedings. 

This will be the case if the same identifying characteristics, such as serial numbers, are 

required for the registration of judgments as are required for the registration of security 

interests. 

Preferred Option 

Pursue the development of a legislative model that makes registration of a judgment a 

prerequisite to taking post-judgment enforcement measures. 

5 What priority should be accorded to the holder of a registered judgment? 

Recommended Principle 

As between registered judgments and consensual security interests, registered judgments 

should, in principle, be accorded the same priority as a consensual security interest. Purchase­

money security interests should have the same priority over registered judgments that they 

traditionally have had over other consensual security interests. 

Issues 

The legislation in many provinces provides for pro rata sharing among judgment creditors 

of the proceeds of execution. This principle could be maintained; however, it would introduce 

greater complexity into the priority system. 

Preferred Option 

Pursue the development of a legislative model that includes a system of priorities. 

6 Should legislation permit direct registration of judgments from other provinces 

without the prerequisite of registration in a court of the "host" province 

or without bringing an action on the judgment in the host province? 
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Comment 

Some forms of personal property can be quickly transferred from one province to another. 

The development of uniform legislation on the enforcement of judgments may provide an 

opportunity to provide greater full faith and credit to the monetary judgments of other 

provinces by permitting the registration of such judgments in integrated personal property 

registries. This would be consistent with registration of security interests in a province 

where property is located notwithstanding that the security interest has been obtained in 

another province. 

Permitting direct registration of judgments from other provinces is predicated on having 

faith in the procedural protections afforded to defendants in other provinces. Direct 

registration could be permitted subject to the registration being cancelled if it is subsequently 

determined that there is some defect in the underlying judgment. If direct registration is 

permitted, there should be a requirement of notice of the registration being given to the 

owner of the property within a relative short period after the registration accompanied by 

provision of some opportunity to challenge and set aside the registration. 

The Preferred Option 

Pursue the development of a legislative model that permits the direct registration of all 

Canadian monetary judgments. 

7 Other Issues 

The issues that are discussed above are some of the issues of principle that need to be 

determined. If a decision is made to proceed with the development of a legislative model 

that integrates the registration of judgment with the registration of security interests, there 

are many other issues that will need to be addressed. For example, some of these issues 

include, the period of registration, the relationship to legislation with regard to exemptions 

from execution and "seize or sue" legislation, and discharge of a registration upon satisfaction 

of a judgment. 
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ANNEXE D  

[voir la page 88] 

LOI UNIFORME SUR L �xECUITON 
DES JUGEMENTS EN MATLERE CIVILE 

[ 1] La loi uniforme pourrait porter sur les questions qui sont normalement traitees dans 

les textes legislatifs relatifs a !'application des ordonnances d'un tribunal et a !'execution 

des jugements. Ces questions ainsi que d' autres qui meritent d' etre examinees sont enumerees 

ci-dessous sous les rubriques suivantes : 

A Mesures avant jugement pour « proteger » les biens avant le proces 

B Mesures d'execution apres le jugement 

[2] Suit la rubrique : Enregistrement des jugements dans un registre des charges sur les 

biens personnels. Cette demiere parte sur des questions qu'il y aurait lieu d'examiner 

relativement a une eventuelle loi de cette nature. 

[3] A Mesures avant jugement pour « proteger » les biens avant le prod�s 

Questions a examiner : 

1 Portee des mesures avant jugement Dans quelles circonstances les mesures 
avant jugement devraient-elles etre autorisees ? 

2 La saisie-arret avant jugement est autorisee actuellement dans certaines provinces. 
Ce type de mesure avant jugement devrait-il etre aboli, restreint ou etendu a d'autres 
biens ? 

3 Protections pour les defendeurs Si les mesures avant jugement sont autorisees, 
quelles protections devraient etre foumies aux defendeurs pour veiller a ce qu'ils ne 
soient pas prives des ressources necessaires pour leur securite financiere pendant le 
proces, y compris leur capacite de payer pour leur defense ? 

[4] B Mesures d'execution apres le jugement 

Portee des mesures d 'execution apres lejugement a examiner: 

1 Saisie et saisie-arret 

Questions a examiner: 

Les fonds susceptibles d'etre saisis 

Les fonds exemptes de la saisie 

Le salaire et autre forme de remuneration 

Les pensions et autres revenus de retraite 
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Les recours aux ordonnances de saisie-arret permanentes 

Les priorites concernant les fonds saisis par rapport a : 

d'autres ordonnances de saisie pou� pension alimentaire 

d'autres mesures d'execution 

des sfuetes legales. 

2 Execution relativement aux droits sur les biens personnels 

Questions a examiner: 

Les differents types de biens personnels 

Les titres 

La propriete intellectuelle 

Les recoltes en cours de croissance 

Les exemptions application a !'execution 

La vente des biens saisis comme moyen d'execution 

Les priorites relatives a la distribution des produits de la vente 

3 Execution relativement aux droits fonciers 

Questions a examiner: 

L' enregistrement des jugements 

Les droits saisis par enregistrement 

Les proprietes conjointes 

Les exemptions applicables a !'execution 

La vente des droits saisis en vertu d'un jugement 

Les priorites relatives a la distribution des produits de la vente 

4 Ordonnances constitutives de charge 

Questions a examiner: 

Les ordonnances constitutives de charge legales et equitables 

Les fonds et les biens qui peuvent etre greves 

La priorite par rapport a d'autres formes d'execution 
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5 Sequestres nommes par le tribunal 

Questions a examiner: 

Les conditions prealables a la nomination 

Les pouvoirs des sequestres 

Les priorites relatives aux fonds confies au sequestre 

6 Execution en juridiction d'equity 

Est-ce que le droit des mesures reparatrices relevant de la juridiction d'equity 
devrait etre codifie? 

7 Les transactions revisables 

Questions a examiner: 

Les transferts frauduleux 

Les preferences frauduleuses 

[5] Enregistrement des jugements dans un registre des charges sur les biens 
personnels 

Plusieurs provinces ont adopte des lois autorisant l'enregistrement des jugements allouant 
une somme d'argent dans un registre des charges sur les biens personnels. 

L' enregistrement au cadastre de jugements portant sur des droits fanciers est pratique courante 
depuis de nombreuses annees. Dans les differents regimes cadastraux, l'emegistrement de 
tels jugements a normalement pour effet d'accorder au creancier detenteur d'un jugement 
une certaine priorite par rapport a la plupart des privileges qui sont inscrits apres 
I' enregistrement du jugement. 

A la suite de !'adoption, au cours des deux demieres decennies, de lois sur les garanties 
mobilieres, on a constitue des registres de droits personnels dans lesquels il serait possible 
d'emegistrer des jugements, sous reserve de quelques modifications. 

[6] Questions a examiner: 

1 Quels seraient les avantages et les inconvenients decoulant de 1' emegistrement des 
jugements ? 

2 Si l'emegistrement des jugements est avantageux, devrait-il y avoir un registre 
distinct pour l'emegistrement des silretes sans consentement ou l'emegistrement 
devrait-il etre fait dans le cadre des registres actuels de suretes conventionnelles? 

3 Devrait-il y avoir des restrictions quant aux types de jugements qui peuvent etre 
emegistres? 

4 L'enregistrement devrait-il etre une condition prealable a une procedure 
d'execution ? 
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5 Quelle priorite devrait etre accordee au titulaire d'un jugement emegistre ? 

6 La loi devrait-elle autoriser l'emegistrement des jugements rendus dans d'autres 
provinces sans qu'ils aient d'abord ete emegistres devant un tribunal de la province 
« d'origine »? 

7 Questions diverses. 

[7] Discussion 

1 Avantages et inconvenients decoulant de l'enregistrement des jugements 

Avantages 

Les avantages decoulant de 1' emegistrement des jugements dependront des orientations de 
la loi. Voici quelques-uns des avantages possibles : 

Les creanciers vises par un jugement emegistre pourraient a voir priorite sur d' autres 
types de creanciers. Par exemple, la priorite pourrait etre donnee : 

aux creanciers ayant une silrete non opposable ; 

aux creanciers dont la silrete devient opposable apres l'emegistrement du jugement 
(autre que certaines silretes en garantie du prix d'acquisition) ; 

a d'autres creanciers vises par le jugement selon l'ordre de leur enregistrement. Si 
cela est juge souhaitable, il pourrait y avoir distribution au pro rata parmi tous les 
creanciers vises par le jugement emegistre ; cela viendrait cependant rendre le 
systeme de priorite encore plus complexe. 

Les creanciers qui n'ont pas eu !'occasion d'obtenir une silrete conventionnelle 
Gugements decoulant d'un prejudice personnel ou d'une action en responsabilite 
delictuelle) seraient places sur un pied d'egalite par rapport aux creanciers ayant 
une silrete conventionnelle. 

Les personnes qui envisagent la possibilite de conclure une transaction relative a 

des biens personnels seront en mesure de determiner rapidement et correctement si 
les biens en question sont greves d'une silrete conventionnelle opposable ou touches 
par un jugement emegistre qui pourraient les influencer dans leur decision. 

Inconvenients 

L'emegistrement des jugements dans un registre des droits personnels comporterait par 
ailleurs certains inconvenients: 

Si l 'emegistrement du jugement est rendu obligatoire avant d'invoquer des mesures 
d'execution judiciaires, les droits de l'emegistrement et les frais connexes feront 
augmenter les frais de base que devra assumer le creancier pour faire executer le 
jugement ; cependant, ces montants pourraient venir s'ajouter aux frais et depens 
recouvrables par le creancier. 
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Si I 'enregistrernent du jugernent est rendu obligatoire avant d'invoquer des mesures 
d'execution judiciaires, cela pourrait retarder le debut de la procedure d'execution. Ce 
retard pourrait etre cause par les difficultes qu'eprouverait le creancier vise par le 
jugement a obtenir les renseignements sur les caracteristiques des biens personnels 
requis pour l'enregistrernent. 

L' enregistrernent des jugements irnposera un fardeau supplernentaire sur les registres 
des droits personnels. 

11 faudra determiner I' ordre de priorite entre les sfuetes opposables et les jugements 
enregistres. 

La perspective d' obtenir priorite sur des silretes conventionnelles ulterieures pourrait 
inciter certains creanciers chirographaires a engager une poursuite afin d'obtenir ce 
qui dans les faits equivaut a une sfuete. 

Option a privilegier: 

Poursuivre la redaction d'un avant-projet de loi type qui prevoit l'enregistrernent des 
jugernents allouant une sornrne d'argent dans un registre de jugements. 

2 Les jugements devraient-ils etre enregistres dans les registres 
des droits personnels existants ? 

Si l'enregistrement des jugements est juge avantageux, les possibilites sernblent etre les 
suivantes : 

creer un registre distinct pour les jugernents visant les biens personnels que !'on 
veut faire executer; 

unifier l'enregistrement des jugements et les registres des droits personnels ou 
sont inscrits les privileges; 

conserver le systeme actuel d'enregistrernent des jugernents portant sur les droits 
fanciers. 

Les avantages d'une unification 

Le coilt marginal de l'enregistrernent des jugernents dans les registres des droits 
personnels existants sera vraisemblablernent rnoins e!eve que l'enregistrement dans 
un nouveau registre. 

Un registre unique sera plus commode pour les personnes qui enregistrent des 
privileges et qui veulent verifier si d'autres privileges sont deja inscrits et s'il y a 
d'autres jugernents deja enregistres. 
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I! devrait etre plus facile de determiner les priorites fondees sur la date 
d'enregistrement avec un systeme d'enregistrement unifie. 

Les inconvenients d'une unification 

Si on prefere assimiler les jugements enregistres aux siiretes, le titulaire d'un jugement aura 
souvent plus de difficultes a determiner la portee de ses obligations quant aux exigences 
relatives aux renseignements a foumir qui sont en vigueur a l'heure actuelle en matiere 
d'inscription d'une siirete portant sur un objet specifique ou un droit personnel. L'existence 
d'un registre distinct pour les jugements pourrait avoir pour corollaire un seuil de 
renseignements moins rigoureux pour !'identification de droits personnels. 

Option a privilegier: 

Poursuivre la redaction d 'un avant-projet de loi type qui prevoit I 'unification de 
l'enregistrement des jugements allouant une somme d'argent et les privileges, dans les 
registres existants de droits personnels. 

3 Devrait-il y avoir des restrictions quant aux types de jugements 
qui peuvent etre enregistres ? 

Questions a examiner: 

On pourrait faire valoir des arguments a l'encontre de l'enregistrement des: 

Jugements par defaut prevoyant que Ies dommages-interets et autres sommes 
d'argent sont a determiner a une date ulterieure. 

lnjonctions Mareva 

Option a privilegier: 

Poursuivre la redaction d'un avant-projet de Ioi type qui restreint l'enregistrement des 
jugements allouant une somme d'argent dans des registres de droits personnels unifies aux 
jugements dans lesquels les sommes d'argent ont ete fixees. 

Autre question a examiner: 

Quelles sont Ies differentes modalites de sursis d'execution? 

4 L'enregistrement devrait-il etre une condition prealable a !'execution? 

L' enregistrement obligatoire prealable voudrait dire qu 'une preuve de I' enregistrement serait 
requise avant qu'un bref d'execution puisse etre delivre, que !'ordonnance de saisie puisse 
etre prononcee, ou que les autres mesures d'execution judiciaires puissent etre prises. 
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L'enregistrement prealable obligatoire n'empecherait pas le creancier vise par le jugement 
de chercher a obtenir 1' execution integrale d'un jugement sans avoir recours a des mesures 
d' execution judiciaires. 

Les avantages de l'enregistrement prealable obligatoire 

L'enregistrement obligatoire permettrait de dormer a toutes les personnes envisageant la 
possibilite d'acquerir un droit dans des biens personnels les renseignements suivants: 

il existe des creanciers vises par un jugement enregistre jouissant de la priorite 
que leur accorde la loi; 

une procedure d'execution est peut-etre imminente. 

Les inconvenients de l'enregistrement prealable obligatoire 

L' enregistrement obligatoire peut retarder la procedure d' execution, notamment si les m ernes 
donnees d'identification, comme des numeros de serie, sont necessaires pour l'enregistrement 
d'un jugement et l'enregistrement d'un privilege. 

Option a privilegier: 

Poursuivre la redaction d'un avant-projet de loi type qui rend obligatoire l'enregistrement 
d'un jugement avant de prendre des mesures d'execution posterieures au jugement. 

5 QueUe priorite devrait etre accordee au titulaire d'un jugement enregistre? 

Recommandation de principe 

Tant les jugements enregistres que les sfiretes conventionnelles devraient en principe jouir 
de la meme priorite. Les nantissements du prix d'achat devraient avoir priorite sur les 
jugements enregistres comme cela a ete le cas traditionnellement avec les sfiretes 
conventionnelles. 

Questions a examiner: 

Dans bien des provinces, la loi prevoit le partage des produits de 1 'execution du jugement 
au prorata parmi les creanciers. Ce principe pourrait etre maintenu, mais il rendrait le systeme 
de priorite plus complexe. 

Option a privilegier: 

Poursuivre la redaction d'un texte de loi type qui traite notamment du systeme de priorite. 
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6 La loi devrait-elle autoriser l'enregistrement des jugements rendus 
dans d'autres provinces sans qu'ils aient d'abord ete enregistres devant 

un tribunal de la province « d'origine » ou sans qu'une action ait ete 
engagee dans la province d'origine fondee sur le jugement? 

Commentaire 

Certains types de biens personnels peuvent etre transferes d'une province a un autre 
rapidement. Une loi uniforme sur 1' execution des jugements pourrait accroitre la confiance 
accordee aux jugements allouant une somme d'argent, rendus dans d'autres provinces, grace 
a l'enregistrement de ces jugements dans des registres unifies de droits personnels. Cela 
irait dans le meme sens que l'enregistrement dans la province ou se situent les biens greves 
de la siirete obtenue dans une autre province. 

Pour que les jugements rendus dans d'autres provinces soient enregistres directement, il 
faut s'en remettre aux garanties procedurales dont beneficient les defendeurs dans d'autres 
provinces. On pourrait permettre 1' enregistrement direct sous la reserve suivante : le jugement 
est susceptible d'annulation si on en arrive a la conclusion que le jugement d'origine est 
entache d'un vice quelconque. 

Si l'enregistrement direct est autorise, il faudrait que le proprietaire des biens vises soit 
obligatoirement avise de l'enregistrement dans un delai relativement bref et qu'il ait la 
possibilite de contester et d'annuler l'enregistrement. 

Option a privilegier: 

Poursuivre la redaction d'un texte de loi type permettant l'enregistrement direct de tous les 
jugements allouant une somme d'argent, rendus au Canada. 

7 Questions diverses 

Les questions dont nous avons discute plus haut sont quelques-unes des questions de principe 
auxquelles il faudra apporter des reponses. Si on decide d'elaborer un texte de loi type qui 
unifie l'enregistrement des jugements et l'enregistrement des siiretes, il faudra examiner 
plusieurs autres questions, par exemple celle du delai d'enregistrement, celle des rapports 
avec les textes de loi en matiere d'exemptions applicables a !'execution et les textes de loi 
enjoignant au creancier de saisir ou de poursuivre, ainsi que celle de la purge de 
l'enregistrement lorsqu'il y a execution integrale du jugement. 
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APPENDIXE 

[see page 42] 

UNIFORM ENFORCEMENT OF FOREIGN JUDGMENTS ACT 
(Preliminary Draft) 

1 Overview of Activities 

[1] The Working Group was asked by the ULCC at its August 1999 meeting to continue 

its work on enforcement of foreign judgments and to draft a Uniform Enforcement of Foreign 

Judgments Act (UEFJA) based on the discussions of its 1999 Report and the resolutions of 

the Civil Section in that regard. 

[2] The 1999-2000 Working Group was composed of Joost Blom, Russell Getz, Peter 

Lown, H. Scott Fairley, Greg Steele, Darcy McGovem, Jacques Papy, Frederique Sabourin, 

John McEvoy and Tim Rattenbury with Kathryn Sabo as co-ordinator. 

[3] The Working Group held only one conference call over the year, principally owing to 

the state of negotiations on the Hague Conference's draft Convention on Jurisdiction and 

Foreign Judgments in Civil and Commercial Matters. The main topic of discussion, taking 

into account the uncertain future of the Hague Conference project following its October 

1999 Special Commission, was whether the Working Group should proceed to complete 

the draft Uniform Act or continue to follow developments at the Hague Conference on 

Private International Law before completing the UEFJA. 

2 Results of this year's activities 

[4] The preliminary draft UEFJA has not been modified for this year, with the exception 

of draft provisions for Part Ill on Enforcement which have been recovered and reinserted to 

form the basis for discussion in the Working Group. A copy of the draft is attached. 

[5] Certain policy choices with respect to enforcement of foreign judgments continue to 

be reflected in the preliminary draft. They are as follows: 

- A specific uniform act should apply to the enforcement of foreign judgments 

rendered in countries with which Canada has not concluded a treaty or convention 

on recognition and enforcement of judgments. 

- The proposed uniform act indicates what kind of judgments it covers as well as to 

which judgments it will not apply. 

- The proposed uniform act applies to money judgments as well as to those ordering 

something to be done or not to be done. 

- The proposed uniform Act applies to provisional orders as well as to final judgments. 
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- The proposed uniform act rejects the "full faith and credit" policy applicable to 

Canadian judgments under the Uniform Enforcement of Canadian Judgments 

(UECJA). 

- The proposed uniform Act identifies the conditions for the recognition and 

enforcement of foreign judgments in Canada. These conditions are largely based 

on well-accepted and long-established defences or exceptions to the recognition 

and enforcement of foreign judgments in Canada. 

- Following on the heels of Morguard, the proposed uniform act adopts as a condition 

for recognition and enforcement of a foreign judgment that the jurisdiction of the 

foreign court which has rendered the judgment was based on a real and substantial 

connection between the country of origin and the action against the defendant. 

3 Relation of the UEFJA to the Hague Conference draft Convention on Jurisdiction 

and Foreign Judgments in Civil and Commercial Matters 

[6] The Working Group seeks the collective guidance of the Conference with respect to 

the extent to which progress on the Hague Conference project and the draft UEFJA should 

be linked. There are a number of considerations, including those set out in the following 

paragraphs. 

[7] Preparation of the UEFJA has been driven in part on the basis that the decision of the 

Supreme Court in Morguard and the decisions which followed and expanded its effect 

created an urgent need for uniform rules to control the enforcement of foreign judgments in 

Canada in a predictable fashion. Since the initial discussion of the project at the 1996 meeting 
of the Conference, the urgency expressed by practitioners appears to have abated to some 

extent. The Working Group has informally asked the International Law Section of the 

Canadian Bar Association to sound out members of that association to ascertain whether 

Canadian practitioners consider that the same situation persists. 

[8] In parallel with work on the UEFJA, Canada has been participating in the Hague 

Conference negotiations to develop uniform rules for jurisdiction and recognition and 

enforcement of foreign judgments. The negotiations at the Hague Conference have reached 

a very difficult stage. Although the draft Convention contains provisions to cover most of 

the issues it intends to treat, it became clear at the October 1999 Special Commission that 

significant disagreement exists over the text and the policy decisions it reflects. In particular, 

the United States unequivocally indicated that the rules with respect to jurisdiction are 

unacceptable and that the text must be substantially changed if the US is to continue actively 

in the process. The US suggested in February 2000 that the project be suspended indefinitely. 
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[9] In May 2000, the Hague Conference decided not to suspend the project, but to postpone 
the Diplomatic Conference that was to have taken place in October 2000. In addition, the 

Diplomatic Conference has been split into two parts with the first in June 2001 and the 

second early in 2002. Moreover, it is intended that the first part of the Diplomatic Conference 

will not involve any final decision-making, such that the text will remain essentially open 

until the end of the second part in 2002. Finally, there will be some time before the required 

number of ratifications occurs to bring the Convention into force. 

[10] One of the operating assumptions for the UEFJA Working Group has been and 

continues to be that the Hague Conference project will succeed and that Canada will 

eventually become party to that Convention, with as broad a Canadian implemention as 

possible. The implication of this is twofold: first, for those jurisdictions that adopt it, the 

UEFJA will apply to all foreign judgments that are not otherwise covered by a convention 

on recognition and enforcement to which Canada is a party (e.g. Canada-U.K.) until the 

Hague Convention comes into force and Canada ratifies it; and second, after the Convention 

is in force in a Canadian jurisdiction, that the UEFJA will apply to those judgments that fall 
outside the prohibited grounds of jurisdiction set out in the Hague Conference Convention 

and outside its general and specific permitted grounds. Clearly, however, a UEFJA is 

beneficial and needed whether there is a Hague Conference Convention or not. 

[11] Given the link between the two projects, it would seem logical to ensure that their 

respective approaches and rules are compatible. Based on the policy choices set out in 

paragraph [5] above and the current Hague Conference draft, the approaches and rules are 

essentially compatible to date, although there are differences. For example, the scope of the 

types of judgments that are covered under the Hague Conference draft Convention is 

marginally narrower than under the UEFJA (Hague draft Article 1 and UEFJA s. 2). 
Additionally, the UEFJA rejects a "full faith and credit" approach. We do not yet know how 

the Convention will deal with this issue, which may be affected by the mechanism by which 

States become party to the Convention. 

[ 12] More importantly, the UEFJA conditions for the enforcement of judgments could be 

construed as being slightly broader to the extent that one of the elements that can provide a 

basis for jurisdiction for the court in the State of origin is the existence of a real and substantial 

connection between that jurisdiction and the facts on which the proceeding was based 

(s. 6(f), but qualified by s. 8(i)). This leads to what may seem an odd result in terms of 

promoting a policy favouring support of uniform international rules: a broader range of 

non-Convention judgments could be more easily enforced than Convention judgments. On 

the other hand, we should bear in mind that the Hague Conference project, aimed at the 

adoption of a uniform set of rules across many countries and legal systems, has greater 
constraints on the extent to which agreement can be reached. Moreover, even if the range of 

judgments enforceable under it is more limited, the Convention aims to provide the additional 

dimension of facilitating enforcement of Canadian judgments in other countries. 
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[ 13] At this time then the differences between the two projects are not crucial ones, but it 

should be emphasized that we do not know what the Convention rules will be. At this point, 

we can speculate that the prohibited grounds of jurisdiction may be reduced. This could 

lead to an increase in the accepted bases of jurisdiction or to a broadened scope for the 

application of national law. 

4 Overview of the preliminary draft uniform Act: Uniform Enforcement of Foreign 

Judgments Act 

[14] The proposed Unifo�m Enforcement of Foreign Judgments Act is divided into four 

parts. 

[ 15] Part 1 deals with definitions (s. 1 )  and scope of application (s. 2). 

[ 16] Part 2 refers to recognition and enforcement generally. It contains eight provisions 

on various matters: conditions for enforcement of judgments ( s. 3) and provisional orders 

(s. 3A); the time within which enforcement is to be sought (s. 4); the discretion of the 

enforcing court to reduce foreign awards of non-compensatory and excessive damages (s. 

5); the jurisdiction of the foreign court based on voluntary submission, territorial competence 

or a real and substantial connection (s. 6); examples of real and substantial connections 

(s.7); the jurisdiction of the foreign court to make provisional orders (s. 7 A); and an "escape 

clause" ( s. 8). 

[ 1 7] The two remaining parts are not yet completed. Part 3 deals with enforcenient 

procedure. Part 4 will cover related issues that have yet to be considered by the Working 

Group, as well as final provisions. 

5 Issues left to be considered by the Working Group 

[ 18] The Working Group has not yet discussed Part Ill on Enforcement Procedure. This 

part needs to be discussed in light of the inclusion of non-money judgments and of provisional 

measures. In addition, should the UEFJA remain linked to developments on the Hague 

Conference project, and should the difference in conditions for enforcement referred to in 

paragraph [12] remain, the Working Group may wish to consider whether this should have 

implications for the process by which a foreign judgment is recognized and rendered 

enforceable. It could eventually be considered whether it should be easier to enforce a 

Convention judgment. At the very least, it would seem logical to suggest that the procedure 

should not be more onerous for a Convention judgment over a non-Convention one under 

the UEFJA. 
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[ 19] Additional provisions on various related matters need to be considered by the Working 

Group and possibly incorporated. These include: enforcement of authentic acts and of 

settlements; partial enforcement; currency conversion rates; pre-judgment interest; translation 

requirements; no review of merits by the enforcing court and findings of facts binding on 

that court; effect of a registered foreign judgment, etc. It should be noted that a number of 

these questions also arise in the context of the Hague Conference project and have yet to be 

resolved there. In addition, the proposed act should include provisions on the power to 

make regulations, coming into force, etc. 

[20] Once completed, the preliminary draft will need to be revised by legislative drafters 

in collaboration with the members of the Working Group. 

6 Recommendation 

[21] Subject to the Conference's conclusions with respect to the question of the link to the 

work of the Hague Conference on the draft Convention on Jurisdiction and Foreign 

Judgments, it is recommended that the Conference mandate the Working Group to continue 

its work preparing a Uniform Enforcement of Foreign Judgments Act and, in the context of 

that work, to examine the other issues raised above. 
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1 In this Act, 

ENFORCEMENT OF FOREIGN JUDGMENTS 

Uniform Enforcement of Foreign Judgments Act 
(Tentative) 

PARTIAL DRAFT -August 2000 

(Parts I - Ill) 

PART I 

Definitions and Scope of application 

"enforcing court" means the [court of unlimited trial jurisdiction in the enacting 

province or territory] ; 

"foreign judgment" means a final judgment or order made in a civil proceeding by 

a court other than a court of a province or territory of Canada; 

"foreign provisional order" means an order directed to the respondent or third 

parties to freeze or attach the respondent's assets located in [the enacting 

jurisdiction], or any other order under which the respondent is required to do or 

not to do a thing or an act, made by a court other than a court of a province or 

territory of Canada pending a final judgment on the merits; 

"judgment creditor" means the person entitled to enforce a foreign judgment; 

"judgment debtor" means the person liable under a foreign judgment and includes 

the respondent in a" foreign provisional order". 

"State of origin" means the State or a subdivision of a State where a foreign judgment 

was made. 

Comments: As is customary the proposed uniform act on enforcement of foreign 

judgments includes a section on definitions. Most of them are self-explanatory. 

In light of the ULCC-Civil Section August 1 998 discussions, the scope of the future UEFJA 

is not limited to only foreign judgments that are final and monetary in nature and also 

includes foreign provisional orders. For these reasons, the definition of "foreign judgments" 

is not limited to money judgments. In addition, a definition of "foreign provisional orders" 

is also provided. It is possible that at a later stage, we would be able to come up with only 

one generic expression that would encompass both "foreign judgment" and "foreign 

provisional judgment". 
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Judgments to which this Act does not apply 

2 The Act does not apply to foreign judgments: 

(a) for the recovery of taxes; 

(b) arising out of bankruptcy and insolvency proceedings as defined in Part XIII 

of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended; 

(c) rendered by administrative tribunals or court judgments given on appeal from 

judgments rendered by administrative tribunals; 

(d) for maintenance or support, or for the determination of the personal status or 

capacity of a person; 

(e) obtained in a third state; 

(f) for the recovery of monetary fines or penalties. 

Comments: Section 2 determines the scope of application of the Act by specifying to 

which foreign judgments the Act does not apply. This list accords with the traditional list of 

exceptions to enforcement of foreign judgments in Canada (taxes, administrative decisions, 

penalties), and also takes into account those judgments for which separate enforcement 

rules exist (maintenance, civil status). Thus enforcement of foreign judgments on these 

matters will not be possible under the proposed UEFJA. However, enforcement of judgments 

on matters not mentioned in the list could be considered in compliance with the conditions 

set out in the Act. 

PART IT 

Enforcement generally 

Reasons to refuse enforcement: Foreign final judgments 

3 A foreign final judgment cannot be enforced [in the enacting jurisdiction] if 

(a) the foreign court lacked jurisdiction [territorial or subject-matter competence] 

over the judgment debtor or subject-matter as provided in sections 6 and 7; 

(b) the judgment has been satisfied; 

(c) the judgment is not enforceable or final in the State of origin; however, a 

[registered] foreign judgment is enforceable, but proceedings to enforce it may be 

stayed, if an appeal is pending or the judgment debtor is entitled to appeal or to 

apply for leave to appeal against the judgment in the State of origin; 
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(d) in the case of a default judgment, the [judgment debtor] (defendant] was not 

lawfully served according to the law of the State of origin or did not receive notice 

of the commencement of the proceedings in sufficient time to present a defence; 

(e) the judgment was obtained by fraud; 

(t) the judgment was rendered contrary to the principles offundamental fairness; 

(g) the judgment is contrary to the public policy in the territory of [the enacting 

jurisdiction] ; 

(h) atthe time registration ofthe judgment was sought or an action for enforcement 

commenced, proceedings between the same parties, based on the same facts and 

having the same purpose as in the state of origin: 

(i) were pending before a court of [enacting jurisdiction] that was seized of the 

matter prior to it being brought before the court of the State of origin; or 

(ii) have resulted in a judgment rendered by a court of [enacting jurisdiction], 

or 

(iii) have resulted in a judgment rendered by a court of a third State that meets 

the conditions for its recognition and enforcement in (enacting jurisdiction]. 

Comments: Section 3 lists in sub-par. (b) to (h) the traditional defences or exceptions 

which can be opposed to the enforcement of foreign final judgments in Canada. It includes 

notably the following circumstances: either the foreign judgment is not final, is against 

public policy, the proceedings that were conducted show a lack of respect for the rights of 

the defendant, or lis pendens or res judicata can be invoked. Unlike the policy governing 

the enforcement of Canadian judgments based on full faith and credit under the UECJA, 

enforcement of a foreign judgment could also be opposed if, as provided in sub-par. (a), the 

foreign court lacked jurisdiction. 

Reasons to refuse enforcement: Foreign provisional orders 

3A A foreign provisional order cannot be enforced in [enacting jurisdiction] if 

(a) the foreign court lacked jurisdiction as provided in s. 7A; 

(b) the order was (satisfied] ; 
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(c) the order is not enforceable in the State of origin; however, a registered foreign 

order is enforceable, but proceedings to enforce it may be stayed if an appeal is 

pending or the respondent is entitled to appeal or to apply for leave to appeal against 

the order in the State of origin; 

(d) the respondent did not have a reasonable opportunity to present objections or 

defenses [either before the order was made or after the order was made in the case 

the proceedings were conducted ex parte] ; 

(e) the order was obtained by fraud; 

(f) the order was made contrary to the principles of fundamental fairness; 

(g) the order is against public policy in the territory of [the enacting jurisdiction]. 

Comments: This provision is largely inspired by the conditions set forth in s. 3 in relation 

to final foreign judgments subject to a few adaptations given that s. 3A would apply 

specifically to provisional orders made by foreign courts. Conditions mentioned in sub-par. 
b, e, f, and g remain fairly unaltered. However a few changes are notable in paragraphs a, c 

and d. 

For instance, jurisdiction requirements referred to in sub-par. a would be those provided in 

a new section, s. 7 A. The drafting of sub-par. c has been modified in order to delete the 

reference to the "finality" of the foreign order. The drafting of sub-par. d has also been 

revised to take into account the fact that most provisional orders are made ex parte; the 

respondent would still be entitled to oppose the recognition and enforcement of the order in 
case of failure to give him or her notice of the order. 

Sub-par. h of s. 3 was left out as it would appear difficult in practice to find situations in the 

context of provisional orders in which the strict requirements of res judicata or lis pendens 

would apply. In such cases, if any, it was suggested to preserve the possibility of the enforcing 

court to take into consideration the existence of other similar provisional orders either made 

in the enacting jurisdiction or elsewhere at the time of an application for enforcement. Such 

a provision could be added in Part 3 on Enforcement Procedure. 

Time limit for registration and enforcement 

4 A foreign judgment must not be enforced in [enacting jurisdiction] after the earlier 

of 

(a) six years after the day on which the judgment became enforceable in the State 

of origin; or 
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(b) any time shorter provided for the enforcement of the judgment by the internal 

law of that State. 

Comments: Such a rule accords with the average limitation period for enforcement 

proceedings set up in most provinces. 

Power to reduce enforcement of non-compensatory and excessive compensatory damages 

5(1) Where upon application of the judgment debtor, the[enforcing court] 

determines that a foreign judgment includes an amount added to compensatory 

damages as punitive or multiple damages or for other non-compensatory purposes, 

the [enforcing court] shall limit enforcement of that part of the award to the amount 

of similar or comparable damages that could have been awarded in [the enacting 

jurisdiction] . 

(2) [In exceptional cases], where upon application of the judgment debtor, the 

[enforcing court] determines that a foreign judgment includes an amount of 

compensatory damages that is [grossly] excessive in the circumstances, including 

those existing in the state of origin, the [enforcing court] may limit enforcement of 

that part of the award to a lesser amount but no less than the amount of damages 

which that [enforcing court] could have awarded in the circumstances, including 

those existing in the State of origin. 

(3) References in this provision to damages include, where appropriate, judicial 

costs and expenses. 

Comments: The enforcement in Canada of foreign awards of damages which could include 

punitive, multiple or excessive compensatory damages, that would otherwise be considered 

enforceable under this Act, has raised, and continue to do so, a number of issues. This 

situation would warrant that under the UEFJA, the enforcing Canadian court be expressly 

empowered to limit the enforcement of damages so awarded that would be in excess of 

similar damages that could be awarded in similar circumstances had the action been filed in 
Canada. The defendant would have the onus to establish that the damages awarded by the 

foreign court are in excess of awards normally granted in Canada. This policy would be in 

line with the one now being considered at The Hague. 

To clarify the rules that would be applicable, a distinction would be made in s. 5 between 

punitive and multiple damages (par. 1 )  which are not considered compensatory, on the one 

hand, and excessive compensatory damages (par. 2) on the other, given the principles set 

forth by the S.C.C. in Hill v. Church of Scientology. In addition, a third par. would specify 

that judicial costs and expenses are part of the damages award of which the enforcement 

could be limited. 
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Jurisdiction based on various grounds 

(voluntary submission; counter-claim; ordinary residence; choice of court; habitual 

residence; and a real and substantial connection) 

6 A [foreign] court in the State of origin has jurisdiction in a proceeding [that is 

brought against a person] if 

(a) that person being the defendant submitted to the jurisdiction of that court by 

voluntarily appearing in the proceeding; 

(b) that person was a plaintiff in the proceeding or brought a counterclaim; 

(c) that person had, before the commencement ofthe proceeding, agreed expressly 

to submit to the jurisdiction of that court; 

(d) that person, being a physical person, at the time the proceeding was instituted, 

was [ordinarily] [habitually] resident in the State of origin; 

(e) that person, being a body corporate or corporation, at the time the proceeding 

was instituted, had its [principal] place of business in the State of origin or had the 

control of its management exercised in that State; or 

(f) there was a real and substantial connection between the State of origin and the 

facts on which the proceeding against that person was based. 

Comments: Section 6 provides a list of circumstances in which the foreign court is 

considered to have territorial jurisdiction over the defendant for the purpose of the 

enforcement of its final judgment in Canada. Subject to the rule in sub-par. (t), all other 

rules in sub-par. (a) to (e) have been well-established in Canadian laws. Jurisdiction of a 

foreign court could be determined if the defendant submitted to the jurisdiction of the foreign 

court, including through a choice of court (sub-s. a, b, and c), where the defendant being a 

physical person was a habitual resident in the State of origin (d) or being a corporation had 

its principal place of business or control of management there (e). In the case of corporations, 

some further thoughts could be given to the possibility of adopting alternative rules which 

could be modeled on the sections 7 to 9 of the UCJPTA dealing with the definition of 

"ordinary residence" for corporations, partnerships and unincorporated associations. 

Also jurisdiction could be determined when there was a real and substantial connection 

between the action, the defendant and the original court (t). This rule accords with the 

ruling of the Supreme Court in Morguard. Although formulated for intra-Canadian judgments, 

the real and substantial jurisdictional test has been extended to foreign judgments in a number 

of cases in most common law provinces, the leading case being the decision of the B.C.C.A. 

in Moses v. Shore Boat. The inclusion of this ground of jurisdiction reflects the evolution of 

Canadian rules on this matter. 
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Real and substantial connections 

7 For the purpose of section 6(f), in the case of a default judgment, a real and 

substantial connection between the State of origin and the facts on which the 

proceeding is based includes: 

(a) Branches 

The judgment debtor, being a defendant in the original court, had an office or 

place of business in the territory of origin and the proceedings were in respect of a 

transaction effected through or at that office or place; 

(b) Torts 

In an action for damages in tort, quasi-delict or delict, 

(i) the wrongful act occurred in the State of origin, or 

(ii) injury to person or property was sustained in the State of origin, provided 

that the defendant could reasonably foresee that the activity on which the action 

is based could result in such injury in the State of origin, including as a result of 

distribution through commercial channels known by the defendant to extend to 

that State; 

(c) Immovable 

The claim was related to a dispute concerning title in an immovable property located 

in the State of origin; 

(d) Contracts 

The contractual obligation that is the subject of the dispute was or should have 

been performed in the State of origin; 

(e) Trusts 

For any question related to the validity or administration of a trust established in 

the State of origin or to trust assets located in that State, the trustee, settlor or 

beneficiary had his or her habitual residence or its principal place of business in 

the State of origin; 

(f) Goods and services 

The claim was related to a dispute concerning goods made or services provided by 

the judgment debtor and the goods or services 
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(i) were acquired or used by the judgment creditor when the judgment creditor 

was ordinarily resident in the State of origin; and 

(ii) were marketed through the normal channels of trade in the State of origin. 

Comments: It was felt necessary for policy reasons to provide a list of examples of real 

and substantial connections in order to establish the subject -matter competence of the foreign 

court. Grounds are identified here for actions involving branches of corporate bodies 

(a); torts (b); immovables (c); contracts (d); trusts (e); consumer contracts and products 

liability (f). They would largely accord with those identified in the context of the enforcement 

of Canadian judgments (see s. 1 0  UCPTA). 

As a result of the discussions held in August 1 998, section 7 is intended to operate: 

- only in the case of default judgments, be it final or provisional; and 

- in a non-exhaustive fashion so that additional grounds which would be acceptable 

both in the State of origin and in Canada could be considered by the enforcing court. 

Jurisdiction for foreign provisional orders 

7 A A court has jurisdiction to make a provisional order if that court is seized or is 

about to be seized of proceedings on the merits against the respondent in the State of 

origin and has jurisdiction in accordance with sections 6 and 7. 

Comments: Given that the conditions for the enforcement of foreign provisional orders 
are mentioned separately from those applicable to the enforcement of foreign final judgments, 

it made some sense to provide for a separate rule in the future UEFJA with respect to the 
foreign court's jurisdiction to grant a provisional order. Overall the jurisdictional requirements 

in this case are similar to those for foreign final judgments as spelled out in s. 6, although 

drafting adaptations may be necessary. There is no need to repeat here the comments already 

provided under that section. 

However, the special context in which provisional orders are made, most often to assist 

foreign litigation, has also to be taken into consideration. For this reason, the Working 

Group felt that the rule in s. 7 A should reflect at a minimum the necessary relation of the 

foreign provisional order with proceedings on the merits before the same foreign court. 

This additional requirement is found in the chapeau or introductory par. of s. 7 A. 

Note: As case law on enforcement of foreign provisional orders in Canada will evolve, 

clearer rules might develop with respect to jurisdictional requirements. 

242 



ENFORCEMENT OF FOREIGN JUDGMENTS 

Escape clause 

8 A foreign judgment may not be enforced if the judgment debtor proves to the 

satisfaction of the enforcing court that 

(i) there was no sufficient real and substantial connection between the State of 

origin and the facts on which the proceeding was based; and 

(ii) it was clearly inappropriate for the foreign court to take jurisdiction. 

Comments: Section 8 is aimed at better protecting Canadian defendants in circumstances 

where the foreign court took jurisdiction on tenuous grounds. It goes so far as providing the 

foreign final judgment debtor or the foreign provisional order respondent with the ultimate 

possibility at the enforcement stage to challenge the jurisdiction of the foreign court even 

though the defendant was not successful in challenging jurisdiction or has not done so at 

the time of the initial proceeding. This should only be used in exceptional circumstances as 

a last resort mechanism. 

On that point, a useful reference can be made to s. 3164 of the Civil Code of Quebec which 

reads as follows: 

"The jurisdiction of foreign authorities is established in accordance with the rules 

on jurisdiction applicable to Quebec authorities under Title Three of this Book, 

to the extent that the dispute is substantially connected with the State whose 

authority is seised of the case." (our emphasis) 

As pointed out during the deliberations of the ULCC-Civil Section in August 1998, the 

application of s.8 should be appreciated as clearly as possible, particularly in light of its 

relationship with other sections of Part 11 that deal with jurisdiction, namely s.3, 6 and 7. 

In principle, the enforcement of a foreign judgment can be granted if the foreign court was 

competent to make either a final or a provisional order in accordance with the rules to be set 

out in the future UEFJA. Defences to enforcement are those listed in s.3, one of which 

being the lack of jurisdiction. This has to be determined in light of the requirements mentioned 

in s.6 and 7 for final judgments or s. 7 A for provisional orders. 

For instance, if jurisdiction can be determined on the basis of a real and substantial connection 

as provided in s.6(f), examples of which are contained in s.7 in the case of default judgments, 

the defendant would not be successful in establishing that the foreign court lacked jurisdiction. 

For this reason, it might be necessary to adopt quite a high threshold for allowing the 

defendant to be able to do so. 
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The drafting of s.8 reflects this approach by identifying a set of requirements relating to the 

inappropriateness of the foreign court to have taken jurisdiction in light of the weakness of 

its connection with the cause of action. This would cover situations under which the defendant 

felt compelled to participate in the original proceeding for fear of penalties as well as 

situations where the defendant was not given sufficient time to challenge jurisdiction or 

was prevented from doing so. 

Part Ill 

Enforcement Procedure 

Enforcement [under Uniform Enforcement of Canadian Judgments Act} 

Variant A 

9(1) A foreign judgment may be enforced under the Uniform Enforcement of 

Canadian Judgments Act as provided in this part. 

(2) Nothing in this part affects the right of a person to enforce a foreign judgment 

by bringing an action on the judgment. 

Variant B 

9(1) A foreign judgment may be enforced as provided in this part. 

(2) Nothing in this part affects the right of a person to enforce a foreign judgment 

by bringing an action on the judgment. 

Comments: The Working Group felt it appropriate to provide for an enforcement 

mechanism in a uniform act dealing with foreign judgments although it did not consider it 

advisable to create a new procedure. The policy proposed here in Section 9 is that the 

plaintiff or judgment creditor should have the choice of either following the registration 

procedure under Part 3 of the act or introducing an action at common law for enforcement. 

Pursuant to the discussion of the project in 1998, the Working Group will consider whether 

the registration procedure for foreign judgments should be linked to the Uniform Enforcement 

of Canadian Judgments Act (UECJA) or whether it should be considered autonomous. In 

the latter case, there may be a need to provide for additional sections, such as the effect of 

registration (UEJCA, s. 5), interest on registered judgments (UECJA, s. 7): see comments 

at the end of this report. It should be noted that to a large extent the future UEFJA will 

provide for most of the rules applicable to the enforcement of foreign judgments exclusively. 

For these reasons, two variants of s. 9 are proposed. Variant B differs from variant A in that 

the reference to the UECJA has been deleted. References to the UECJA in other sections of 

Part 3 have been identified between brackets pending the resolution of the question on the 

link with the UECJA: see s.10(1), 13(6), and 15(2). 
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Registration of a foreign judgment 

10(1) A foreign judgment may be registered [under the Uniform Enforcement of 
Canadian Judgments Act] by paying the fee prescribed by regulation and by filing in 

the registry of the enforcing court. 

(a) a copy of the judgment, certified as true by a judge, registrar, clerk or other 

proper officer of the court that made the judgment, 

(b) a notice in Form 1 of the schedule to this Act, and 

(c) the additional information or material required by regulation 

(2) Where a foreign judgment is against two or more judgment debtors, on 

registering the judgment under subsection (1), the judgment creditor may elect to 

limit the registration to one, or some, of the judgment debtors and a reference in this 

part to the judgment debtor is a reference to the judgment debtor or debtors to 

whom the registration is limited. 

(3) After registering a foreign judgment under subsection (1), the judgment creditor 

shall, without delay, serve on the judgment debtor a copy of the notice in Form 1 that 

was fded in the registry of the enforcing court. 

Comments: Section 10 mirrors s. 3 of the UECJA. However, the enforcement of foreign 

judgments policy embodied in the future UEFJA is intended to prevent the full faith and 
credit policy of the UECJA. For this reason, the registration procedure is both conditional 

on the plaintiff filing a form containing particulars of the judgment ( s. 10.1 (b)) and defeasible 

by requiring notice to be served on the defendant (s. 1 0.3). The proposed Form 1 is attached 

to this report for discussion. The reference to the UECJA is between brackets given the 
comments made under s.9. 

Enforcement measures 

11 On registration under section 9, the judgment creditor may, to realize on the 

foreign judgment, initiate any enforcement measure available under the laws of 

[enacting province or territory], but the judgment creditor is not entitled to receive 

or claim the proceeds of any enforcement measures except where the registration of 

the judgment has been confirmed as provided in section 13. 

Comments: This section indicates that the plaintiff/judgment creditor is entitled to initiate 

enforcement measures immediately upon registration, except that the proceeds of such 

measures cannot be given to him or her until confirmation of the original judgment has 

been obtained (see s. 13) as a result of the judgment debtor's request (s. 12). See also s. 1 5. 
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Judgment debtor may require confirmation 

Variant A 

12(1) Where a foreign judgment has been registered under section 10, the judgment 

debtor may require that the judgment creditor apply to the enforcing court for an 

order confirming the registration of the judgment by filing in the registry of the 

enforcing court of a notice in Form 2 of the schedule. 

(2) A copy of the notice in form 2 filed under subsection (1) must be served on the 

judgment creditor without delay. 

(3) On application, the enforcing court may extend the time for delivery of a notice 

in form 2 if the enforcing court is satisfied that the judgment debtor intended to 

deliver a notice in form 2 within the time limited to do so and that his or her failure 

to do so was inadvertent. 

Variant B 

12(1) Where a foreign judgment has been registered under section 10, the judgment 

debtor may require that the judgment creditor apply to the enforcing court for an 

order confirming the registration of the judgment by filing in the registry of the 

enforcing court of a notice in Form 2 of the schedule. 

(2) A copy of the notice in form 2 filed under subsection (1) must be served on the 

judgment creditor without delay. 

(3) If the judgment debtor does not file a notice in form 2 as provided in 

subsection (1) no within __ days after being served under section 10(3), registration 

of the foreign judgment is confirmed [becomes definitive] and section 13(6) applies. 

( 4) On application, the enforcing court may extend the time for delivery of a notice 

in form 2 if the enforcing court is satisfied that judgment debtor required to deliver 

a notice in form 2 intended to deliver a notice in Form 2 within the time limited to do 

so and that his or her failure to do so was inadvertent. 

Comments: Under section 1 2, the judgment debtor after having been served with notice 

of the registration procedure can decide to oppose registration by requiring the judgment 

creditor, on a form provided to that end, to seek confirmation of the judgment before the 

appropriate enforcing court of the enacting jurisdiction. The proposed Form 2 is attached to 

this report for further discussion. 

Two variants are proposed for s. 12.  In variant B, the rules remain the same as in variant A 

subject to the addition of sub-section 3 to deal with the judgment debtor's default instead of 

it being referred to separately in s. 14. 
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In addition to further discussion on the preferred variant, the Working Group needs to consider 

further the need to provide some flexibility when the judgment debtor has not filed the 

notice within the time limited to do so: see sub-par. 3 in variant A and sub-par. 4 in variant 

B. The same question also applies to the filing of an application to obtain confirmation by 

the judgment creditor: see section 13 (3). 

Application to confirm registration 

Variant A 

13(1) A judgment creditor may apply to the enforcing court for an order confirming 

the registration ofthe judgment and the court may order that registration is confirmed 

in whole or in part or that the application is dismissed. 

(2) An application under subsection (1) may be made no later than __ days after 

service of the notice in Form 2 under section 12(2). 

(3) On application, the enforcing court may extend the time for making an application 

to confirm the registration of the foreign judgment if the enforcing court is satisfied 

that the judgment creditor intended to make an application to confirm the foreign 

judgment within the time limited to do so and his or her failure to do so was 

inadvertent. 

(4) An application under subsection (1) must be dismissed if 

(a) the judgment creditor fails to prove that the foreign judgment can be enforced 

notwithstanding section 2, or 

(b) the judgment debtor proves that the foreign judgment cannot be enforced 

under section 3 or section 4. 

(5) In an application made under subsection (1), a judgment debtor may apply for 

the relief provided in section 5. 

(6) Ifthe enforcing court confirms registration ofthe foreign judgment, in whole or 

in part, the judgment creditor is entitled to 

(a) continue or, subject to [creditors' relieflegislation] claim the proceeds of, any 

enforcement measures previously taken under the foreign judgment; 

(b) initiate further enforcement measures as required; and 

(c) the costs of the application. 

(7) If the enforcing court orders that an application under subsection (1) be dismissed, 

the judgment debtor is entitled to an order 
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(a) that registration of the foreign judgment [under the Uniform Enforcement of 
Canadian Judgments Act] be cancelled; 

(b) that no further or new application or proceedings be made for registration or 

enforcement of the same judgment; 

(c) releasing any property or asset seized or bound pursuant to an enforcement 

measure taken under the foreign judgment; 

(d) an order for compensation for any loss arising out of an enforcement measure 

taken; and 

(e) for costs. 

Variant B 

13(1) A judgment creditor may apply to the enforcing court for an order confirming 

the registration of the judgment. 

(2) An application under subsection (1) may be made no later than __ days after 

service of the notice in form 2 under section 12(2). 

(3) If the judgment creditor is served under section 12(2) and an application to 

confirm the registration of the foreign judgment is not made within __ days of 

that service, an application to confirm the registration is deemed to have been made 

to, and dismissed by, the enforcing court and the judgment debtor is entitled to apply 

for an order for the relief set out in section 13(7). 

( 4) On application, the enforcing court may extend the time for making an application 

to confirm the registration of the foreign judgment if the enforcing court is satisfied 

that the judgment creditor intended to make an application to confirm the foreign 

judgment within the time limited to do so and his or her failure to do so was 

inadvertent. 

Decision on application 

13.1(1) Upon an application under section 13(1), the enforcing court may order 

that registration is confirmed in whole or in part or that the application is dismissed. 

(2) An application under section 13(1) must be dismissed if the judgment debtor 

proves that the foreign judgment cannot be enforced under section 3 or section 4. 

(3) If the enforcing court orders that an application under section 13 (1) is dismissed, 

the judgment debtor is entitled to an order 
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(a) that registration of the foreign judgment [under the Uniform Enforcement of 
Canadian Judgments Act] be cancelled; 

(b) that no further or new application or proceedings be made for registration or 
enforcement of the same judgment; 

(c) releasing any property or asset seized or bound pursuant to an enforcement 
measure taken under the foreign judgment; 

(d) an order for compensation for any loss arising out of an enforcement measure 
taken; and 

(e) for costs. 

(4) If the application is dismissed, a judgment debtor [is also entitled to] [ may apply 
for ] the relief provided in section 5. 

(5) If the enforcing court confirms registration of the foreign judgment, in whole or 
in part, the judgment creditor is entitled to 

(a) continue or, subject to (creditors' relief legislation] claim the proceeds of, any 
enforcement measures previously taken under the foreign judgment; 

(b) initiate further enforcement measures as required; and 

(c) the costs of the application. 

Comments: The above provisions deal with different aspects of the confirmation 

application in the case where the judgment creditor acted upon the judgment debtor's formal 

request that registration of the foreign judgment be confirmed. Two variants are proposed. 

Variant A corresponds to section 13 with many sub-sections . Subsection 1 indicates that 

confirmation may be obtained by an application of the judgment creditor. Subsection 2 

provides for a delay for such proceeding. Subsection 3 enables the enforcing court to extend 

the delay. Subsection 4 identifies the ground upon which an application for confirmation 

can be dismissed: note that the burden of proof can either be on the judgment creditor or 

the judgment debtor depending on which exception is raised. Subsection 5 refers to the 

possibility for the judgment debtor to have the foreign non-compensatory or excessive 

damages award reduced in accordance with section 5 in P art  I of the Act. Subsection 6 deals 

with the outcome of the confirmation proceeding if favourable to the judgment creditor. 

Subsection 7 has the same purpose but in the reverse situation if the confirmation is dismissed. 

The reference to the UECJA is between brackets given the comments under s. 9. 
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In the alternative, it is proposed in variant B for sake of clarity to divide section 13 of 

variant A in two sections, s. 13 and s. 13 .1. Section 13 of variant B deals in subsection I 

with the judgment creditor's confirmation application, in subsection 2 with the delay for 

filing such application, in subsection 3 with the consequences of the judgment creditor's 

default, and in sub-section 4 with the extension of the delay to submit an application. 

Section 13.I specifies the type of decisions that can be rendered by the enforcing court 

upon an application for confirmation. It corresponds to sub-sections 4 to 7 of 

section 13 in variant A with some changes, notably with respect to the burden of proof as 

s. 13.1 (2) only refers to the judgment debtor. 

The Working Group needs to consider further whether variant A or B is preferable and too 

discuss the burden of proof that should be borne by either the judgment creditor or debtor. 

This would suggest that the evidentiary weight of the form to be filed by the judgment 

creditor, in accordance with the model form no. I, also be reviewed. 

[Consequences of default] 

[14(1) If the judgment debtor does not file a notice in form 2 as provided in 
section 12(1) within __ days after being served under section 10(3), registration of 
the foreign judgment is confirmed [becomes definitive] and section 13(6) applies. 

(2) If the judgment creditor is served under section 12(2) and an application to 
confirm the registration of the foreign judgment is not made within __ days of 
that service, an application to confirm the registration is deemed to have been made 
to, and dismissed by, the enforcing court and the judgment debtor is entitled to apply 
for an order for the relief set out in section 13(7). 

(3) On application, the enforcing court may extend the time provided for in 
subsection (1) or (2) if it is satisfied that failure to comply was inadvertent.) 

Comments: Section I4 complements the rules set out in section 11 in the absence of 

further action either on the part of the judgment debtor (subsection 1) or the judgment 

creditor (subsection 2) within some time limits. It also provides for the enforcing court's 

discretion to extend those time limits (subsection 3). Those rules are incorporated in variants 

B of sections I2 and 13. Thus section I4 which is between brackets would not be necessary. 

Other applications 

15(1) Where a foreign judgment has been registered under section 9 and enforcement 
measures have been initiated, either the judgment creditor or judgment debtor may 
apply to the enforcing court for an order respecting property that may have been 
seized or bound and the court may order the property returned or released to the 
judgment debtor or that it remain bound pending the outcome of the application on 
such terms and conditions as the court considers just. 
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(2) The judgment debtor is entitled to apply to the court for an order [to stay or 
limit enforcement, subject to any terms and for any period the court considers 
appropriate in the circumstances] [under section 6(1) of the Uniform Enforcement 
of Canadian Judgments Act but subsection 6(2) of that Act does not apply to such an 
application]. 

(3) An application under subsection (1) or subsection (2) may be made in the course 
of, or prior to, an application under section 12. 

Comments: Section 15 provides for other types of application that either the judgment 

creditor or debtor can make with respect to property (subsection 1) or that the judgment 

debtor can make in various circumstances (subsection 2). It also indicates when such 

applications can be made (subsection 3). In the case of 15 (2), two drafting options between 

brackets are proposed: the first one mentions in general terms any application the judgment 

debtor can present to the enforcing court to get a stay of enforcement; the second one 

simply refers to s. 6 of the UECJA. This incorporation by reference might create some 

disturbance with respect to the proposed UEFJA given the rules it sets with respect to the 

enforcement of foreign judgments. See comments under s. 9. 
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PART 4 
Related Issues 

[to be considered by the Working Group] 

Schedule 

FORM I 

Uniform Enforcement of Foreign Judgments Act 

Uniform Enforcement of Canadian Judgments Act] 

In the [enforcing court] 

Between 

Judgment Creditor 

and 

Judgment Debtor 

Particulars of the foreign judgment to be registered under PART 3 of the Uniform Enforcement 

of Canadian Judgments Act. 

The state of origin of the foreign judgment is-------------

2 The name of the foreign court that made the judgment is ________ _ 

3 The foreign judgment was made on ----------------

(date) 

4 The time for appealing the foreign judgment is expired and no proceeding to appeal, 

set aside or otherwise modify the foreign judgment is pending. Yes D No D 

5 The foreign judgment was taken in default of appearance. Yes D No D 

6 The foreign judgment is for damages and includes an amount added to compensatory 

damages as punitive or multiple damages or for other non-compensatory purposes. 

Yes D No D 
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7 The basis of the foreign court 's territorial competence in the proceeding was: 

[mark one or more of these boxes] 

D The judgment debtor submitted to the jurisdiction of the foreign court by voluntarily 

appearing in the proceeding. 

0 The judgment debtor was a plaintiff in another proceeding in the foreign court to 

which the proceeding in question was a counterclaim. 

0 The judgment debtor had, before the commencement of the p roceeding, agreed 

expressly to submit to the jurisdiction of the foreign court. 

D The judgment debtor was, at the time the proceeding was instituted, ordinarily resident 

in the state of origin. 

0 There is a real and substantial connection between the state of origin and the facts 

on which the proceeding against the judgment debtor are based. 

8 Where a real and substantial connection between the state of origin and the facts on 

which the proceeding against the judgment debtor are based is claimed as a basis of the 

foreign court's territorial competence, that real and substantial connection exists 

because 

[mark one of more of these boxes] 

0 The judgment debtor had an office or place of business in the state of origin and the 

proceeding was in respect of a transaction effected through that office of place. 

0 The proceeding was ·a claim for damages in tort, quasi-delict or delict and a wrongful 

act occurred in the state of origin. 

0 The proceeding was a claim based on a contractual obligation that was or should 

have been performed in the state of origin. 

0 The claim was related to a dispute concerning title in an immovable property located 

in the State of origin. 

0 The proceeding was related to any question related to the validity or administration 

of a trust established in the State of origin or to trust assets located in that State, the 

trustee, settlor or beneficiary had his or her habitual residence or its principal place of 

business in the State of origin. 
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D The proceeding was a c laim related to a dispute concerning goods made or services 

provided by the judgment debtor that 

(i) were acquired or used by the judgment creditor when the judgment creditor was 

ordinarily resident from the state of origin, and 

(ii) were marketed through the normal channels of trade in the state of origin. 

D Other basis [specifY] 

The address for service of the judgment debtor is: 

This notice was filed by: 

(Judgment creditor, Solicitor or Agent) 

Address: 

Telephone: 
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In the [enforcing court] 

Between 

To the Judgment Creditor: 

FORM 2 

Uniform Enforcement of Foreign Judgments Act 

[Uniform Enforcement of Canadian Judgments Act} 

Judgment Creditor 

and 

Judgment Debtor 

Take notice that the judgment debtor _________ requires that you apply to the 

enforcing court for an order confirming the registration of this foreign judgment. 

And take further notice that if no application to confirm the registration of the foreign 

judgment is made within days of the service of this notice on you, an application 

to confirm the registration will be deemed to have been made and dismissed by the enforcing 

court and the judgment debtor will be enti tled to apply for an order for relief as set out in 

section 1 3(7) of the Uniform Enforcement of Foreign Judgments Act. 

The address for service of the judgment debtor is: 

This notice was filed by: 

(Judgment creditor, Solicitor or Agent) 

Address: 

Telephone: 
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ANNEXEE 

[voir la page 68] 

LOI UN/FORME SUR L 'ExECUTION DES JUGEMENTS ETRANGERS 
(avant-projet) 

.1 Apen;u des activites 

[ I] Lors de sa reunion du mois d 'aout 1 999, la CHLC a demande au Groupe de travail de 

poursuivre son mandat sur I' execution des jugements etrangers et de preparer une loi uniforme 

sur I 'execution des jugements etrangers (L UEJE) sur la base des discussions de son Rapport 

de 1 999 et des resolutions de la Section civile sur cette question. 

[2] En 1 999-2000, le Groupe de travail etait compose de Joost Blom, Russell Getz, Peter 

Lown, H. Scott Fairley, Greg Steele, Darcy McGovem, Jacques Papy, Frederique Sabourin, 

John McEvoy, Tim Rattenbury et Kathryn Sabo, cette demiere en tant que coordonnatrice. 

[3] Le Groupe de travail n ' a  tenu qu'une conference telep honique cette annee, 

principalement a cause de l 'etat des negociations au sein de la Conference de La Haye sur 

le projet de Convention sur la competence et les jugements etrangers en matiere civile et 

commercial e. Le Groupe de travail a discute d 'une question principale, a savoir si le Groupe 

devrait completer le projet de loi uniforme ou s ' il devrait plutot continuer a suivre les 

developpements a la Conference de La Haye avant de le completer. 

2 Resultats des activites de cette annee 

[4] L'avant-projet de loi uniforme, dont copie se trouve en annexe, n 'a pas ete modifie 

pour cette annee, a !'exception des dispositions de la Partie III sur la procedure d'execution 

qui ont ete reinserees pour fins de discussion par le Groupe de travail. 

[5] L'avant-projet de loi uniforme continue a refleter un ensemble d 'orientations politiques 

en ce qui conceme I' execution des jugements etrangers au Canada: 

- Une loi uniforme distincte do it s '  appliquer a I' execution des jugements provenant 

de pays avec lesquels le Canada n ' a  pas conclu de traites en matiere de 

reconnaissance et d'execution des jugements. 

- La loi uniforme proposee precise quels types de jugements sont vises ainsi que les 

jugements auxquels el !e ne s 'appliquera pas. 
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La loi uniforme proposee s 'applique tant aux jugements ordonnant au paiment 

d 'une somme d'argent qu'a  ceux qui ordonne de faire ou de ne pas faire quelque 

c hose. 

La loi uniforme proposee s 'applique tant aux jugements qui ont un caractere final 

qu'a  ceux qui ordonnent des mesures provisoires. 

La loi uniforme proposee rejette !'orientation politique du full faith and credit 

applicable aux jugements canadiens en vertu de la Loi uniforme sur !'execution 

des jugements canadiens (LUEJC) 

La loi uniforme identifie les conditions en vue de la reconnaissance et de I' execution 

des jugements etrangers. Ces conditions reprennent dans !'ensemble celles qui 

ont ete bien etablies et de longue date au Canada. 

Dans la foulee de Morguard, la loi uniforme proposee adopte comme condition de 

la reconnaissance et de !'execution que la competence du tribunal etranger ait ete 

etablie a partir d'un lien substantiel et reel entre le pays d 'origine et les faits sur 

lesquels !'action contre le defendeur a ete entreprise. 

3 Lien entre la LUEJE et le projet de Convention de La Haye sur la competence et 
les jugements etrangers en matiere civile et commerciale 

[6] Le Groupe de travail c herc he les vues de la CHLC sur la question suivante : jusqu 'a 

que! point est-ce que le developpement de la LUEJE devrait etre lie au projet de Convention 

a la Conference de La Ha ye ? I !  y a plusieurs elements a considerer, y compris ceux qui sont 

decrits ci-dessous. 

[7] L'elaboration de la LUEJE est motivee en partie par la perception que la decision de la 

Cour supreme dans Morguard, avec les decisions qui l 'ont donne des effets de plus en plus 

larges, a cree un besoin immediat de regles uniformes afin de control er I' execution au 

Canada de jugements etrangers d'une maniere previsible. Depuis les discussions sur ce 

projet en 1996, l 'urgence ressentit c hez des praticiens semble etre diminue. Le Groupe de 

travail a demande informellement a la Section de droit international de I' Association du 

Barreau canadien de consulter ses membres pour determiner si la meme perception existe 

toujours . 
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[8] En meme temps que le travail sur le LUEJE, le Canada participe aux negociations au 

sein de la Conference de La Haye visant des regles uniformes en matiere de competence et 

de la reconnaissance et I' execution de jugements etrangers. Ces negociations sont main tenant 

rendues a une etape tres diffici le. Bien que le projet de Convention ait maintenant des 

dispositions visant la plupart des questions qu 'il entend touc her, i l  est devenu evident lors 

de la Commission speciale d 'octobre 1 999 qu ' i l  n 'y a pas d'accord commun ni sur le texte 

ni sur les orientations qu'il reflete. En outre, les Etats-Unis ont annonce de fac;on non 

equivoque que les regles en matiere de competence leur sont inacceptables et que les 

participants au processus devront convenir a des modifications importantes pour que les 
Etats-Unis continuent a negocier. En fevrier 2000 les Etats-Unis ont propose que le projet 

soit suspendu a une date indeterminee. 

[9] En mai 2000, la Conference de La Haye a decide de ne pas suspendre le projet mais 

plutot de remettre la Conference diplomatique qui devait avoir lieu en octobre 2000. La 

Conference dip lomatique elle-meme sera divisee en deux parties dont la premiere en 

juin 2001 et la deuxieme au debut de 2002. A la premiere partie il n'y aura pas de vote sur 

les questions de sorte que le texte restera ouvert jusqu 'a la fin de la deuxieme partie de la 

Conference en 2002. 11 convient de souligner que meme apres cette date il y aura un certain 

temps avant que le nombre requis de ratifications soit atteint pour que la Convention entre 

en vigueur. 

[1 0] Le Groupe de travai l prend comme hypothese de travail que le projet de la Conference 

de La Haye aboutira dans une convention et que le Canada ratifiera avec une mise en oeuvre 

aussi large que possible. Nous pouvons done constater que pour les juridictions qui l 'adopte, 

la LUEJE s 'appliquera a toutjugement etranger qui n 'est pas deja regi par une convention 

dans le domaine (par exemp le, Canada-RU) jusqu'a ce que la Convention de La Ha ye entre 

en vigueur et soit ratifiee par le Canada. Apres ! 'entree en vigueur de la Convention pour 

une juridiction canadienne, la LUEJE dans cette juri diction s 'appliquera auxjugements qui 

sont fondes sur des competences autres que les competences prohibees et autres que les 

competences generales et specifiques permises prevues dans la Convention. 11 est clair que 

la LUEJE a un role important qu'il y ait une Convention de La Haye ou non. 

[ 1 1 ]  Etant donne le lien entre les deux projets, il serait logique d 'assurer une compatibilite 

d 'approc he et de regles. Si ! 'on considere les orientations politiques enoncees au 

paragraph [5] et le projet actuel du texte de la Conference de La Haye, les approc hes et les 

regles sont compatibles, bien qu'il y ait des differences. Par exemple, le champ d'application 

materiel du projet de Convention est legerement plus limite que celui de la LUEJE (projet 

de Convention, art. 1 et LUEJE, art. 2). De p lus, la LUEJE rejette ! 'orientation politique de 

full faith and credit. La maniere de traiter cette question dans la Convention n '  est pas encore 

decidee, mais le mecanisme par lequel un Etat devient partie a la Convention pourrait avoir 

un impact. 
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[ 12] Mais une difference plus importante reside dans les conditions pour !'execution 

d'un jugement. L'on pourrait dire que les conditions de la LUEJE sont un peu plus larges 

que celles du projet de Convention dans la mesure ou panni les elements qui peuvent appuyer 

la competence du tribunal d'origine se trouve !'existence d'un lien reel et substantiel entre 

lajuridiction et les faits sur lesquels !'action se fondait (art. 6( f), limite par !'art. 8(i)). Cette 

situation mime a un resultat qui, a premiere vue, semble aller a l 'encontre d'une politique 

qui veut appuyer les regles intemationales uniformes, a savoir qu'il serait plus facile 

d'executer un jugement qui n'est pas regit par la Convention. Par contre, il ne faut pas 

perdre de vue !'idee que le projet de la Conference de La Haye , visant !'adoption de regles 

uniformes acceptables a un grand nombre de pays et de systemes juridiques, est sujet a 

descontraintes importantes. D'ailleurs, meme si la gamme de jugements qui peuvent etre 

executes est plus limitee dans le projet de la Conference de La Ha ye, ce pro jet de Convention 

vi se egalement a faciliter I' execution des jugements canadiens a I' etranger. 

[ 13]  Pour le moment, les differences entre les deux projets ne creent pas de problemes 

insurmontables, mais il convient de souligner que nous ne pouvons predire le resultat a La 

Haye. Nous verrons peut-etre des bases de competence prohibees plus limitees, ce qui pourrait 

mener a un elargissement des bases de competence permises ou bien a un c hamp d' application 

du droit national plus vaste. 

4 Aper�u de l'avant-projet de loi unifonne: Loi uniforme sur /'execution des jugements 

etrangers 

[ 14] La loi proposee, Loi uniforme sur /'execution des jugements etrangers (LUEJE), 

comporte quatre parties. 

[ 1 5] La partie 1 traite des definitions (art. 1 )  et du c hamp d'application (art. 2). 

[ 16] La partie 2 se rerere a la reconnaissance et a !'execution en general. Elle contient huit 

articles sur des matieres diverses: les conditions de !'execution des jugements (art. 3) et 

des mesures provisoires (art. 3A) ; la prescription (art. 4); la discretion du tribunal d' execution 

de reduire les jugements etrangers ayant accorde des dommages non-compensatoires ou 

excessifs (art. 5); la competence du tribunal etranger etablie par la comparution volontaire, 

la competence territoriale, ou un lien reel et substantiel (art. 6); des exemples de liens reels 

et substantiels (art. 7); la competence du tribunal etranger pour ordonner des mesures 

provisoires (art. 7A); ainsi qu'une clause ec happatoire (art. 8). 

[ 1 7] Les deux autres parties ne sont pas completees. La partie 3 conceme la procedure 

d'execution et la partie 4 porterait sur des questions connexes qui n'ont pas encore ete 

etudiees ainsi que les dispositions finales. 

259 



CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

5 Questions a examiner par le Groupe de travail 

[ 1 8] Le Groupe de travail n 'a pas etudie la partie 3 sur la procedure d 'execution qui doit 

etre examinee a la lumiere de la decision d 'inclure dans le champ d'application de la Loi 

uniforme les jugements non monetaires et les mesures provisoires. De plus, si le lien entre 

la LUEJE et le projet a la Conference de La Haye demeure, et si les differences dans les 

conditions d' execution mentionnees au paragraphe [ 12] demeurent aussi, le Groupe de travail 

voudrait peut-etre considerer s 'il devrait a voir des consequences sur le processus par lequel 

un jugement etranger est execute et s 'il devrait etre plus facile d'obtenir ! 'execution d'un 

jugement sous la Convention. Tout au moins il serait logique que le processus d'execution 

ne soit pas plus onereux que sous la LUEJE. 

[19] Le Groupe de travail doit discuter de ! ' inclusion d'autres dispositions touchant a des 

questions connexes. Panni ces questions se trouvent ! 'application aux ententes et actes 

authentiques; ! ' execution en partie; la conversion de devises etrangeres, l ' interet avant 

jugement; les exigences de traduction; prohiber l 'examen au fond et des changements aux 

constatations de fait; l 'effet d'un jugement enregistre, etc. Nous constatons que plusieurs 

de ces questions ont ete soulevees dans le cadre du projet de la Conference de La Haye et 

qu'il n 'y a pas encore eu de reponse. De plus, il faudrait inclure dans la future loi uniforme 

des dispositions sur le pouvoir reglementaire, ! 'entree en vigueur, etc. 

[20] Une fois complete, ce projet preliminaire doit etre revise par les redacteurs legislatifs 

en collaboration avec les membres du Groupe de travail. 

6 Recommandation 

[21 ]  Sujet aux conclusions de la Conference a l 'egard du lien entre les travaux de la 

Conference de La Haye sur le projet de Convention sur la competence et les jugements 

etrangers et la Loi uniforme sur ! 'execution des jugements etrangers, il est recommande 

que la Conference autorise le Groupe de travail a poursuivre ses travaux en vue de la 

preparation d 'une Loi uniforme sur ! 'execution des jugements etrangers et, dans ce cadre, 

a aborder les questions soulevees ci-dessus. 
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Loi uniforme sur /'execution des jugements etrangers 
(Avant-projet) 

EBAUCHE- aofit 2000 
(Parties I - Ill) 

PARTIE I 

Definitions et champ d'application 

1 Dans la presente loi, 

« creancier judiciaire » signifie une personne ayant le droit d'executer un jugement 
etranger, 

« debiteur judiciaire » signifie une personne tenue responsable aux termes d'un 
jugement etranger et comprend l'intime dans le cas d'une ordonnance etrangere 
provisoire, 

« Etat d'origine >> signifie l'Etat ou la subdivision d'un pays ou a ete rendu le 
jugement etranger, 

« jugement etranger » signifie un jugement ou une ordonnance [a caractere final] 
prononce dans une instance civile par un tribunal autre qu'un tribunal d'une 
province ou d'un territoire du Canada, 

« ordonnance etrangere provisoire » signifie une ordonnance rendue a l'egard du 
defendeur ou d'une tierce partie l'obligeant a conserver les biens du defendeur 
situes dans [la province ou le territoire d'adoption] ou a grever d'une sfirete ces 
biens, ou encore toute ordonnance en vertu de laquelle le defendeur est requis de 
faire ou de ne pas faire quelque chose, prononcee par un tribunal autre qu'un 
tribunal d'une province ou d'un territoire au Canada dans l'attente d'un jugement 
au fond, 

«tribunal requis >> signifie [cour de competence de premiere instance generale dans 
la province ou le territoire d'adoption]. 

Commentaires: Comme le veut la tradition, l 'avant-projet de loi uniforme comporte une 

disposition sur les definitions des termes utilises dans la loi uniforme. La plupart des 

definitions s '  expliquent d '  elles-memes. 

261 



CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

Dans la foulee des discussions de la Section civile de la CHLC en aout 1998, il a ete decide 

de ne pas limiter la future LUEJE aux seules decisions etrangeres qui sont finales et de 

nature monetaire; il a ete decide d'inclure les ordonnances etrangeres provisoires. Pour ces 

raisons, la definition de « jugement etranger » n'est pas limitee aux decisions monetaires et 

un definition des termes « ordonnance etrangere provisoire )) a ete ajoutee. 11 est possible 

qu 'ulterieurement, on puisse parvenir a une expression qui engloberait a la fois « jugement 

etranger)) et «ordonnance etrangere provisoire ». 

Jugements auxquels la presente loi ne s 'applique pas 

2 La pn!sente loi ne s'applique pas aux jugements etrangers suivants : 

(a) [en matiere fiscale][ pour le recouvrement de taxes]; 

(b) en matiere de faillite ou d' insolvabilite decoulant d'une poursuite dans un 
Etat etranger, tel que vise par la P artie XIII de la Loi sur la faillite et l'insolvabilite, 
L.R.C., 1985, eh. B-3, telle que modifiee; 

(c) les jugements rend us par un tribunal administratif ou un jugement rendu par 
un tribunal sur appel d'une decision d'un tribunal administratif; 

(d) les ordonnances alimentaires ou en vue de determiner l'etat ou la capacite 
d'une personne; 

(e) les jugements obtenus dans des Etats tiers; 

(f) en matiere penale ou pour le recouvrement d'amendes. 

Commentaires : L'article 2 vise a preciser la portee du c hamp d'application materielle de 

la loi uniforme en indiquant a quels jugements etrangers elle ne sera pas applicable. La liste 

presentee ici correspond aux exceptions traditionnellement reconnues pour !'execution des 

jugements etrangers au Canada (en matiere fiscale ou penale, decisions administratives) et 

prend en compte les regles particulieres applicables a !'execution de certains jugements 

(aliments, etat civil). En consequence, !'execution de jugements en de telles matieres ne 

sera pas possible en vertu de cette loi. Quant a !'execution de jugements portant sur des 

matieres non exclues, elle se fera conformement au regles prevues par la loi . 
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PARTIEII 

De l'execution en general 

Motifs de refus d'execution: Jugementfinal 

3 Un jugement etranger final ne peut etre executer [ dans la province ou le territoire 
d'adoption] si selon le cas 

(a) le tribunal qui a rendu le jugement n'avait pas competence[territoriale ou 
materielle] a l'egard du debiteur du jugement ou de l'objet du litige en vertu des 
articles 6 et 7 de la presente loi; 

(b) un tel jugement a ete execute; 

(c) un tel jugement n'est pas final ou considere executoire dans 1'1\:tat d'origine; 
toutefois, un jugement etranger [enregistre] est considere executoire, mais la 
procedure pour l' executer peut etre suspendue si des procedures d'appel sont 
pendantes ou si le debiteur du jugement peut entreprendre un tel recours ou 
demander permission d'en appeler dans l'Etat d'origine; 

(d) [dans le cas d'un jugement rendu par defaut, ][lorsque dans l'hypothese oil le 
defendeur a ete defaillant,] l'acte introductif d' instance ou un acte equivalent n'a 
pas ete signifie ou notifie regulierement et en temps utile pour que le defendeur 
puisse se defendre; 

(e) un tel jugement a ete obtenu par des manoeuvres frauduleuses; 

(f) un tel jugement a ete rendu contrairement aux principes fondamentaux de 
l'equite; 

(g) un tel jugement est contraire a l' ordre public dans le territoire de [la province 
ou le territoire d'adoption]; 

(h) au moment oil l'enregistrement d'un tel jugement a ete demande ou I' action 
en vue de son execution a ete entamee, un litige entre les memes parties, fonde sur 
les memes faits et ayant le meme objet que dans I'Etat d'origine 

(i) etait pendant devant un tribunal de [la province ou du territoire d'adoption] 
qui a ete saisi de la question avant que celle-ci ne soit soumise au tribunal d'origine, 
ou 
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(ii) a donnt� lieu a un jugement rendu par un tribunal de [la province ou du 
territoire d'adoption], ou 

(iii) a don01! lieu a un jugement rendu par un tribunal d'un Etat tiers reunissant 
les conditions necessaires a sa reconnaissance et a son execution dans [la province 
ou le territoire d'adoption]. 

Commentaires: On trouve dans I' article 3 ,  aux alineas (b) a (h), les defenses ou exceptions 

traditionnelles a ! 'execution d'un jugement etranger au Canada. 11 s'agit, entre autres, des 

circonstances suivantes : lorsque le jugement etranger n '  est pas final, est contraire a 1' ordre 

public, si les droits de la defense n'ont pas ete respectes, ou s'il y a litispendance ou c hose 

jugee. Contrairement aux orientations politiques a l'egard des jugements canadiens, sur la 

base du full faith and credit repris dans la LUEJC, !'execution d'un jugement etranger 

pourra egalement etre refusee suivant I' alinea 3( a) au motif de I' absence de competence du 

tribunal etranger. 

Motifs de refus d'execution: Ordonnance etrangere provisoire 

3A Une ordonnance etrangere provisoire ne peut etre mise a execution dans [la 
province ou le territoire d'adoption] si selon le cas : 

(a) le tribunal qui a rendu l' ordonnance n'avait pas competence en vertu de 
l'article 7A de la presente loi; 

(b) une telle ordonnance [a ete executee]; 

(c) une telle ordonnance n'est pas consideree executoire dans l'Etat d'origine; 
toutefois, une ordonnance etrangere enregistree est consideree executoire, mais la 
procedure pour l'execution peut etre suspendue si des procedures d'appel sont 
pendantes ou si le dHendeur peut entreprendre un tel recours ou demander 
permission d'en appeler dans l'Etat d'origine; 

(d) [dans le cas d'une ordonnance rendue par defaut], le dHendeur n'a pu avoir 
une opportunite raisonnable pour se dHendre[ soit avant ou apres qu' elle n'ait ete 
rendue]; 

(e) une telle ordonnance a ete obtenue pare des manoeuvres frauduleuses; 

(f) une telle ordonnance a ete rendue contrairement aux principes fondamentaux 
de procedure; 

(g) une telle ordonnance est contraire a l' ordre public dans le territoire de [la 
province ou le territoire d'adoption]. 
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Commentaires: L'article 3A est inspire dans une large mesure des conditions prevues a 

!'article 3 pour le refus d 'execution du jugement etranger final, avec toutefois certaines 

adaptations, puisqu' il vise specifiquement les ordonnances provisoires. Panni les motifs 

retenus, il faut noter que les motifs enumeres aux alineas b, e, f et g ne sont pas modi fies. I !  

en va autrement pour les alineas a, c et d. 

L'alinea a se refere aux conditions liees a la competence dans le nouvel article 7A. La 

redaction de l 'alinea c a ete remaniee pour biffer la reference au caractere final. Quant a 

l 'alinea d, sa redaction a pris en compte le fait que la plupart des ordonnances provisoires 

sont rendues ex parte; des lors le defendeur pourrait s 'opposer a I' execution d 'une ordonnance 

etrangere au Canada s 'il n 'avait pas rec;u notification de la decision. 

11 n 'a pas ete juge necessaire de reprendre ici les conditions liees a la chose jugee ou la 

litispendance pour des considerations pratiques decoulant de la nature des ordonnances 

provisoires. Le cas echeant, il a ete propose qu 'il reviendrait au tribunal d 'execution de 

prendre en consideration !'existence d'autres ordonnances rendues soit dans la province ou 

le territoire d'adoption soit ailleurs au moment de la demande de mise a execution. Une 

telle reference pourrait se faire dans la Partie Ill. 

Drdais applicables pour l'enregistrement et la mise a execution 

4 Un jugement etranger ne peut etre execute dans [la province ou le territoire 
d'adoption]: 

(a) plus de six ans apres la date a laquelle le jugement est devenu executoire dans 
l'Etat d'origine; ou 

(b) un autre deiai plus court prevu pour !'execution du jugement en vertu de la 
loi interne de cet Etat. 

Commentaires: Une telle regie s 'harmoniserait avec la duree moyenne des delais de 

prescription dans la plupart des provinces. 

Pouvoir de reduire I' execution de dommages-interets non compensatoires et compensatoires 

excessifs 

5(1) Lorsque, sur requete du debiteur judiciaire, le [tribunal requis] determine que 
le jugement etranger comporte en sus des dommages compensatoires des dommages 
punitifs ou multiples, ou pour toute fin non compensatoire, le [tribunal requis] doit 
limiter !'execution des dommages accordes au montant des dommages similaires ou 
comparables qui auraient pu etre accordes dans [la province ou le territoire 
d'adoption]. 
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(2) [Exceptionnellement,] lorsque, sur requete du debiteur judiciaire, le [tribunal 
requis] determine que le jugement etranger comporte des dommages compensatoires 
[exagerement] excessifs dans les circonstances, en ce compris celles existant dans 
l'Etat d'origine, le [tribunal requis] peut limiter I' execution des dommages accordes 
pour on montant inferieur mais non pas moindre a ceux qui auraient ete accordes 
dans les circonstances, en ce compris celles existant dans l'Etat d'origine. 

(3) Dans le present article, toute reference aux dommages comprend, le cas echeant, 
les cofits et frais du proces. 

Commentaires : Il s '  avere que I' execution au Canada de jugements etrangers ayant accorde 

des dommages punitifs, multiples ou compensatoires excessifs a pose des problemes et 

continue de le faire. Le fait que de tels jugements seraient consideres executoires en vertu 

de la presente loi necessite que le tribunal requis au Canada soit habilite expressement a 

limiter ! 'execution des dommages originaux qui seraient consideres excessifs par rapport 

au montant des dommages similaires qui pourraient etre accordes dans des circonstances 

comparables si !'action avait ete entreprise au Canada. Le defendeur devrait assumer le 

fardeau de prouver que les dommages accordes par le tribunal etranger sont excedentaires 

par rapport aux dommages normalement accordes au Canada sur la base des constatations 

de fait auxquelles le tribunal etranger aura procede. Cette orientation est dans la lignee des 

travaux entrepris a La Haye. 

Pour clarifier les regles applicables, ! 'article 5 etablit une distinction entre les dommages 

punitifs et multiples (al. 1),  qui ne sont pas consideres compensatoires, d 'une part, des 

dommages compensatoires excessifs (al. 2), de I 'autre, suivant en cela les principes formules 

par la C.S.C. dans Hill c. Eglise de scientologie. De plus, l ' alinea 3 speci fie que les frais et 

depens font partie des dommages dont !'execution peut etre limitee. 

Competence basee sur divers motifs : comparution volontaire; demande reconventionnelle; 

residence habituelle; election de for 

6 Un tribunal [etranger] dans l'Etat d'origine est considere competent pour instruire 
d'une action [ intentee contre la partie perdante] si 

(a) La partie perdante, defenderesse devant le tribunal d'origine, s'est soumise a 

la competence de ce tribunal en comparaissant volontairement; 

(b) La partie perdante etait demanderesse principale ou reconventionnelle devant 
le tribunal d'origine; 

266 



EXECUTION DES JUGEMENTS ETRANGERS 

(c) Avant que I' action ne soit entamee, la partie perdante, defenderesse devant le 
tribunal d'origine, s'est soumise expressement, en ce qui concerne l'objet de la 
contestation, a la competence de ce tribunal ou des tribunaux de l'Etat d'origine; 

(d) La partie perdante, defenderesse devant le tribunal d'origine, avait, au moment 
ou l'action a ete intentee, une residence habituelle dans l'Etat d'origine; ou 

(e) La partie perdante, dans le cas d' une personne morale, avait, au moment on 
l'action a ete intentee, sa [principale] place d'affaires dans l'Etat d' origine ou le 
controle de sa gestion etait exerce dans cet :Etat; 

(f) il existait un lien reel et substantiel entre l'Etat d'origine et les faits ayant 
donne naissance a l'action intentee contre la partie perdante. 

Commentaires: L'article 6 fournit une liste des hypotheses dans lesquelles le tribunal 

etranger est considere competent en vue de !'execution au Canada de son jugement finaL 

Sous reserve du demier critere mentionne a I' alinea f, les autres regles visant la competence 

sont etablies de longue date en droit canadien. La competence du tribunal etranger pourra 

ainsi s' etablir lorsque le defendeur s' est soumis a la competence du tribunal etranger ( al. a, 

b, c), ou encore lorsque le defendeur, s'agissant d'une personne p hysique, residait dans 

l 'Etat d'origine (al. d) ou s'agissant d'une personne morale, elle avait sa principale place 

d'affaires ou le controle de sa gestion dans ce pays ( al. e). Dans les cas des personnes 

morales, on pourrait songer a des regles alternatives sur le modele des articles 7 a 9 de la 

Loi uniforme sur la competence des tribunaux et le transfert d'instances qui definissent la 

residence habituelle pour les corporations, les societes et les associations. 

Enfin, le tribunal etranger pourra etre considere competent sur la base de !'existence d'un 

lien reel et substantiel entre !'action, le defendeur et le tribunal d'origine (al. f). La regie 

concemant le lien reel et substantiel decoule de !'arret recent de la C.S.C. dans Morguard. 

Bien que fo rrnulee dans un contexte de jugements intra-canadiens, elle a ete appliquee 

egalement auxjugements etrangers dans un certain nombre de decisions dans la plupart des 

provinces de common law, la decision de principe etant celle de la Cour d'appel de la 

Colombie-Britannique dans Moses V. S hore Boat. Il a ete juge souhaitable que le lien reel et 

substantiel soit reconnu comme l 'un des criteres pour verifier la competence du tribunal 

etranger pour rendre compte de !'evolution du droit canadien a cet egard. 

Liens reels et substantiels 

7 [P our les fins de I' article 6 (f),) dans les cas de jugements rendus par defaut, un 
lien reel et substantiel entre l'Etat d'origine et les faits ayant donne naissance a 

l' instance intentee contre le defendeur existe notamment si[ lors de !' instance) : 
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(a) Succursales 

La partie perdante, defenderesse devant le tribunal d'origine, avait, sur le territoire 
de l'Etat d'origine soit une succursale, soit une place d'affaires, et la contestation 
concernait une affaire traitee a cette succursale ou cette place d'affaires; 

(b) Delits 

En matiere deiictuelle ou quasi-delictuelle, 

(i) le fait dommageable sur lequel est fondee l'action en dommages-interets 
est survenu dans l'Etat d'origine, ou 

(ii) le dommage a la personne ou aux biens a ete subi dans l'Etat d'origine, 
pourvu que le defendeur pouvait raisonnablement prevoir que l'activite a l'origine 
de la demande etait de nature a produire un tel dommage dans cet Etat, en ce 
compris l'activite a travers des canaux commerciaux dont le defendeur savait 
qu'ils s'etendaient a cet :Etat; 

(c) Biens immeubles 

L'action a pour objet une contestation relative a un immeuble situe dans l'Etat 
d'origine; 

(d) Contrats 

L'obligation contractuelle qui fait l'objet du litige a ete ou devait etre executee sur 
le territoire de l'Etat d'origine; 

(e) Trusts 

P our toute question relative a la validite ou a la gestion d'un trust constitue dans 
l'Etat d'origine ou aux biens du trust situes dans cet Etat, le trustee, le constituant 
ou le beneticiaire avait sa residence habituelle ou son principal etablissement dans 
l'Etat d'origine; 

(f) Contrats de consommation et responsabilite du fait des produits 

La contestation visait des biens fabriques ou des services rendus par le debiteur 
judiciaire, et les biens ou les services 

(i) avaient ete acquis ou utilises par le creancier judiciaire lorsque le creancier 
residait habituenement dans l'Etat d'origine et 

(ii) avaient ete mis en marche par les voies normales de commerce dans l'Etat 
d'origine. 
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Commentaires : I !  a paru necessaire pour des raisons d 'orientations politiques d'inclure 

dans la future LUEJE une liste d'exemples de liens reels et substantiels pour permettre 

d 'etablir la competence materielle du tribunal etranger. Les bases de competence prevues 

specifiquement ici concement les actions portant sur les matieres suivantes : succursales 

des personnes morales (a), delits (b), biens immeubles (c), contrats (d), trusts (e) ou encore 

des contrats de consommation ainsi que la responsabilite du fait des produits ( t). Les regles 

reproduites ici sont dans !'ensemble compatibles avec celles formulees pour !'execution 

des jugements canadiens (voir art. 1 0  LUCTI). 

Afin de refleter les discussions d 'aout 1998, !'article 7 ne devrait s 'appliquer: 

- que dans les cas oil le defendeur a ete defaillant, qu'il s'agisse d'un jugement 
final ou d'une ordonnance provisoire rendu par defaut; et 

d'une maniere non exhaustive de sorte que pourraient etre prises en compte 
par le tribunal d'execution des bases additionnelles de competence reconnues comme 
acceptables dans I' Etat d' origine et au Canada (la province ou le territoire 
d'adoption). 

Competence: Ordonnances etrangeres provisoires 

7 A Un tribunal etranger est considere competent pour prononcer une ordonnance 
provisoire si le tribunal est saisi ou est sur le point d'etre saisi d'une action au fond 
intentee contre le defendeur dans I'Etat d'origine et qu'il a competence conformement 
aux articles 6 et 7. 

Commentaires : Comme les conditions de !'execution des ordonnances etrangeres 

provisoires sont etablies separement de celles qui s
, 
appliquent a 1

, 
execution des jugements 

finals etrangers, il convient de prevoir specifiquement les exigences concernant la 

competence du tribunal etranger de rendre de telles ordonnances. Dans !'ensemble ces 

exigences sont comparables a celles prevues a !'article 6 bien que des adaptations sur le 

plan de la redaction semblent s 'imposer. On se referera aux commentaires deja mentionnes 

a ce propos. 

Toutefois, il s 'avere necessaire de prendre en compte le contexte special dans lequel les 

ordonnances provisoires sont prononcees le plus souvent pour aider un litige international. 

Pour cette raison, le groupe de travail a estime opportun que la regie elaboree a 1' article 7 A 

se refere au lien entre !'ordonnance provisoire etrangere et !'action au fond intentee devant 

le meme tribunal etranger. Cette exigence supplementaire se trouve dans [la premiere partie] 

de !'article 7A. 
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I! faut souligner que dans la me sure ou evoluera la jurisprudence relative a I' execution au 

Canada des ordonnances provisoires etrangeres, des regles plus precises pourraient se 

developper a l'egard de la competence. 

Clause echappatoire 

8 Un jugement etranger ne peut etre execute si le debiteur judiciaire etablit a la 
satisfaction du tribunal requis 

(i) qu'il n'existait pas d'une fa�on importante un lien reel et substantiel entre 
nl:.tat d'origine et les faits ayant donne naissance a l' instance; et 

(ii) qu'il etait inapproprie pour le tribunal'etranger de prendre competence 
[dans les circonstances]. 

Commentaires : L'article 8 vise a mieux proteger les defendeurs canadiens dans les 

circonstances ou la competence du tribunal etranger paraitrait fondee sur des c hefs de 

competence discutables. I! permet au defendeur de s'opposer a !'execution dujugement en 

contestant a cette etape la competence du tribunal etranger meme si le defendeur n'avait 

pas reussi sur ce point ou ne l'avait pas souleve au moment de la procedure d'origine. I! 

s'agit d'un recours de demier ressort dans des circonstances exceptionnelles . 

Une reference utile peut etre faite a I' art. 3 1 64 du Code civil du Quebec qui se lit ainsi : 

« La competence des autorites etrangeres est etablie suivant les regles de 

competence applicables aux autorites quebecoises en vertu du titre troisieme 

du present livre dans la mesure ou le litige se rattache d'une fac;on importante 

a l 'Etat dont I'autorite a ete saisie. »(Nos soulignes) 

Comme il a ete fait part lors des discussions en aout 1 998, !'application de !'article 8 devrait 

etre explicitee le plus clairement possible, en prenant en compte particulierement sa relation 

avec les articles 3, 6 et 7. 

En principe, ! 'execution d'un jugement final etranger ou d'une ordonnance provisoire sera 

soumise aux conditions mentionnees dans la future LUEJE . Les motifs de refus sont ceux 

enumeres a !'article 3, incluant celui de !'absence de competence. Celui-ci sera determine 

en fonction des criteres prevus aux articles 6 et 7 pour les jugements a caractere final et a 

1' article 7 A pour les ordonnances provisoires. 
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Par exemple, si !'existence d'un lien reel et substantiel, dont !'article 7 enumere certains 

exemples pour les jugements par defaut, est etablie, le defendeur ne serait pas admis a 

prouver que le tribunal etranger n'avait pas la competence. C'est pour cette raison qu'il 

convient de prevoir un seuil plus eleve dans certains cas pour permettre au defendeur d'y 

arriver. 

Cette approche se retrouve dans la redaction de I' article 8 .  11 sera alors exige de demontrer 

qu'il etait inapproprie pour le tribunal etranger de prendre cette competence etant donne la 

faiblesse du lien reel et substantiel avec la cause d'action. Cette regie viserait des situations 

dans lesquelles le defendeur s'est senti oblige de participer aux procedures par peur de 

sanctions penales ou encore de situations dans lesquelles le defendeur a ete empec he de 

contester la competence ou n'a pas beneficie d'un temps suffisant. 

PARTIEIII 
P rocedure en vue de la mise a execution 

Execution [en vertu de la Loi uniforme sur /'execution desjugements canadiens] 

VarianteA 

9(1) Un jugement etranger peut etre execute en vertu de la Loi uniforme sur 
I' execution des jugements canadiens selon les dispositions de la presente partie. 

(2) Rien dans la presente partie ne prive une personne de son droit de chercher la 
mise a execution d' un jugement etranger sur presentation d'une action sur le 
jugement. 

Variante B 

9(1) Un jugement etranger peut etre execute selon les dispositions de la presente 
partie. 

(2) Rien dans la presente partie ne prive une personne de son droit de chercher la 
mise a execution d'un jugement etranger sur presentation d'une action sur le 
jugement. 

Commentaires: 11 a semble opportun au groupe de travail, meme s ' il n 'a pas juge souhaitable 

de creer une nouvelle procedure, de prevoir des mecanismes en vue de la mise a execution 

dans une future loi uniforme sur !'execution des jugements etrangers. Les orientations 

politiques proposees a cette fin dans 1 'article 9 reposent sur le c hoix du creancier judiciaire 

d'opter entre la procedure en vue de l 'enregistrement dujugement etranger selon la partie 3 

de la loi uniforme ou encore une action en vue de la mise a execution selon la common law. 
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Le Groupe de travail, pour faire suite aux discussions de la CHLC en 1 998, examinera si la 

procedure d 'enregistrement pour lesjugements etrangers doit etre liee a la Loi uniforme sur 

! 'execution des jugements canadiens (LUEJC) ou si elle doit etre envisagee de maniere 

autonome. Dans ce demier cas, il faudrait prevoir des dispositions additionnelles concemant 

notamment l 'effet d 'un jugement enregistre ( art. 5 LUEJC), l ' interet accumule sur un 

jugement enregistre (art. 7 LUEJC): voir les commentaires dans la demiere section de ce 

rapport. 11 do it etre souligne que dans une tres large mesure, la future LUEJE viendra pn!voir 

la plupart des regles applicables exclusivement a 1 'execution des jugements etrangers. 

Pour ces raisons, deux variantes de ! ' article 9 sont proposees. La variante B est differente 

de la variante A en ce que la reference a la LUEJC a ete omise. Les references a la LUEJC 

dans d 'autres dispositions de la partie 3 ont ete identifiees entre croc hets pour permettre la 

discussion de la question du lien avec la LUEJC : voir les articles 1 0, 1 3{6) et 1 5  (2). 

Enregistrement d 'un jugement etranger 

10(1) L'enregistrement d'un jugement etranger [en vertu de la Loi uniforme sur 
I' execution des jugements canadiens] se fait par le paiement des droits prescrits par 
reglement et par le depot au greffe du tribunal d' execution des documents suivants : 

(a) un double du jugement certifie conforme par un juge, un registraire, un greffier 
ou par un autre auxiliaire de la justice competent du tribunal qui a rendu le 
jugement, 

(b) un avis selon le formulaire 1 annexe a la presente loi, et 

(c) les renseignements ou les documents supplementaires requis par reglement. 

(2) Dans le cas oil un jugement etranger a ete rendu contre deux ou plus de deux 
debiteurs judiciaires, le creancier judiciaire peut choisir, au moment de 
l'enregistrement conformement au premier alinea, d'en limiter l'effet contre un ou 
plus d'un debiteur judiciaire et toute mention dans la presente partie du debiteur 
judiciaire signifie celui ou ceux des debiteurs judiciaires a qui l'enregistrement est 
limit e. 

(3) Une fois l'enregistrement du jugement etranger complete selon le premier alinea, 
le creancier judiciaire doit sans delai notifier au debiteur judiciaire une copie de 
l'avis selon le formulaire 1 qui a ete depose aupres du registraire du tribunal 
d'execution. 

272 



EXECUTION DES JUGEMENTS ETRANGERS 

Commentaires: Cet article correspond a !'article 3 de la LUEJC. Cependant les orientations 

politiques de 1' execution des jugements etrangers ont pour objectif principal d' empec her 

!'application du full faith and credit mis de l 'avant par la LUEJC. Pour cette raison, 

l 'enregistrement sera conditionnel au dep ot par le creancier judiciaire d'un formulaire 

comportant des informations sur le jugement etranger (al. I (b)) et il sera de plus opposable 

a la suite de la notification au debiteur judiciaire (al. 3). Le formulaire I est joint a ce 

rapport pour discussions. De plus, la reference a la LUEJC est placee entre croc hets compte 

tenu des commentaires en vertu de !'article 9. 

Recours aux mesures d 'execution forcee 

11 Une fois l'enregistrement complete en vertu de I' article 9, le creancier judiciaire 
peut, en vue de mettre a execution le jugement etranger, prendre toute mesure de 
mise a execution prevue en vertu des lois de [ressort d'adoption], mais le creancier 
judiciaire ne pourra recevoir ou reclamer le produit decoulant de la prise de mesures 
d'execution a moins que l'enregistrement du jugement ait ete confirme conformement 
a l'article 13. 

Commentaires: L'article 1 1  prevoit que le creancier judiciaire peut faire proceder a la 

mise a execution immediatement des l 'enregistrement sous reserve de ne pas en recevoir le 

produit tant que la confirmation de l'enregistrement ne sera pas obtenue (art. 1 3 ), et ce, a la 

demande du debiteur judiciaire (art. I2). Voir egalement !'article I5. 

Demande de confirmation par le debiteur judiciaire 

VarianteA 

12(1) A la suite de l'enregistrement d'un jugement etranger conformement a 

I' article 10, le debiteur judiciaire peut demander que le creancier judiciaire obtienne 
du tribunal d' execution une ordonnance aux fins de confirmer l'enregistrement du 
jugement en deposant aupres du registraire du tribunal d'execution un avis selon le 
formulaire 2 annexe a la presente loi. 

(2) Une copie de l'avis selon le formulaire 2 tel que depose conformement a 

l'alinea 1 doit etre notifie au creancier judiciaire sans delai. 

(3) Sur requete, le tribunal d'execution peut prolonger le delai pour deposer I' avis 
du formulaire 2 si le debiteur judiciaire demontre a la satisfaction du tribunal 
d'execution qu'il avait eu l'intention de deposer l'avis dans le deiai prevu mais que 
son empechement de le faire ne lui etait pas imputable. 
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Variante B 

1 2(1) A la suite de l' enregistrement d'un jugement etranger conformement a 

I' article 1 0, le debiteur judiciaire peut demander que le creancier judiciaire obtienne 
du tribunal d'execution une ordonnance aux fins de confirmer l'enregistrement du 
jugement en deposant aupres du registraire du tribunal d'execution un avis selon le 
formulaire 2 annexe a la presente loi. 

(2) Une copie de l'avis selon le formulaire 2 tel que depose conformement a 

l'alinea 1 doit etre notifie au creancier judiciaire sans delai. 

(3) Sur requete, le tribunal d'execution peut prolonger le delai pour deposer I' avis 
selon le formulaire 2 si le debiteur judiciaire demontre a la satisfaction du tribunal 
d'execution qu' il avait eu l'intention de deposer l'avis dans le deiai prevu mais que 
son empechement de le faire ne lui est pas imputable. 

(4) Si aucun avis selon le formulaire 2 n'est depose par le debiteur judiciaire 
conformement a l'alinea 1 dans un delai de jours apres avoir re'<u notification 
de l'enregistrement conformement a l'article 1 0(3), l'enregistrement du jugement 
etranger [est confirme] [devient definitif] et Particle 1 3(6) prend effet. 

Commentaires: En vertu de l 'article 1 2, le debiteur judiciaire une fois notifie de 

l 'enregistrement peut decider de s 'opposer a l 'enregistrement en demandant au creancier 

judiciaire sur le formulaire prevu a cette fin d 'obtenir la confirmation de l 'enregistrement. 

Le formulaire 2 propose se trouve en annexe a ce rapport pour discussions. 

Deux variantes de I' article 1 2  sont proposees. La variante B est differente de la variante A 

en ce qu'elle comporte ! 'addition d'un alinea 3 pour regler la question du defaut d'agir du 

debiteur judiciaire plutot que d 'en traiter separement a I' article 1 4. 

En plus de discuter de la preference pour l 'une ou l 'autre variante, le Groupe de travail doit 

examiner davantage le besoin de specifier la discretion du tribunal d'execution quant a 

1 'extension du delai fixe en ce qui concerne le depot de 1 'avis du debiteur judiciaire: voir 

le texte a l ' alinea 3 dans la variante A et celui de la variante B. La meme question vise le 

depot de la demande du creancier judiciaire de confirmation de l 'enregistrement prevu a 

l 'art. 1 3. 
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Demande de confirmation de / 'enregistrement 

VarianteA 

13(1) Une demande de confirmation de l'enregistrement du jugement etranger peut 
etre presentee par le creancier judiciaire et le tribunal peut rendre une ordonnance 
de confirmation en tout ou en partie de l'enregistrement ou rejeter la demande. 

(2) Une demande doit etre presentee en vertu de l'alinea 1 dans un delai de __ 

jours une fois re�ue la notification de l'avis du formulaire 2 conformement a 
Particle 12(2). 

(3) Sur requete, le tribunal d'execution peut prolonger le dClai pour presenter la 
demande de confirmation du jugement etranger si le creancier judiciaire demontre a 
la satisfaction du tribunal d' execution qu' il avait eu !' intention de presenter la 
demande dans le dClai prevu mais que son empechement de le faire ne lui est pas 
imputable. 

(4) Une demande en vertu de l'alinea 1 doit etre rejetee si 

(a) le creancier judiciaire ne peut etablir que le jugement etranger est executoire 
nonobstant I' article 2, ou 

(b) le debiteur judiciaire etablit que le jugement etranger ne satisfait pas aux 
conditions posees par I' article 3 ou I' article 4. 

(5) Lors d'une demande presentee en vertu de l'alinea 1, le debiteur judiciaire peut 
faire une demande en vue d'obtenir la reduction des dommages conformement a 
I' article 5.  

(6) Dans le cas on le tribunal d' execution confirme en tout ou en partie 
l'enregistrement du jugement etranger, le creancier judiciaire est autorise a 

(a) completer toute mesure d'execution deja entreprise en vertu du jugement 
etranger sous reserve des lois applicables aux recours des creanciers; 

(b) entreprendre toute autre mesure d'execution requise; 

(c) obtenir une ordonnance pour les frais et depens. 
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(7) Dans le cas ou le tribunal d'execution rejette la demande presentee en vertu de 
l'alinea 1, le debiteur judiciaire peut obtenir une ordonnance aux fins de 

(a) annuler l'enregistrement du jugement etranger [en vertu de la Loi uniforme 
sur I' execution des jugements canadiens]; 

(b) empecher qu'une nouvelle demande ou autre procedure ne soit introduite en 
vue de l'enregistrement ou de I' execution du jugement etrange; 

(c) liberer tout bien meuble ou immeuble ou tout actif saisi ou affecte d'une sfirete 
conformement a une mesure d'execution prise en vertu du jugement etranger; 

(d) ordonner la compensation de toute perte encourue en raison de l'application 
d'une mesure d'execution; 

(e) rembourser les frais et depens. 

Variante B 

13(1) Une demande de confirmation de l'enregistrement dujugement etrangerpeut 
etre presentee par le creancier judiciaire. 

(2) Une demande doit etre presentee en vertu de l'alinea 1 dans un delai de __ 

jours une fois re�;ue la notification de l'avis selon le formulaire 2 conformement a 

l'article 12(2). 

(3) Si le creancier judiciaire a qui est notifie Pavis en vertu de Particle 12(2) ne 
presente pas de demande de confirmation de l'enregistrement du jngement etranger 
dans un delai de __ jours de la notification, la demande de confirmation sera 
presumee avoir ete faite et rejetee par le tribunal d'execution et le debiteur judiciaire 
p ourra obtenir une ordonnance anx fins mentionnees 
Particle 13(7). 

(4) Sur requete, le tribunal d'execution peut prolonger le delai pour presenter la 
demande de confirmation du jugement etranger si le creancier judiciaire demontre a 

la satisfaction du tribunal d'execution qu'il avait eu !' intention de presenter la 
demande dans le delai prevu mais que son empechement de le faire ne lui est pas 
imputable. 
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Decision relative a la demande de confirmation 

1 3 . 1 (1 )  Lorsqu' une demande de confirmation est presentee en vertu de 
l'article 13(1), le tribunal d'execution peut rendre une ordonnance de confirmation 
en tout ou en partie de l'enregistrement ou rejeter la demande. 

(2) La demande de confirmation presentee doit etre rejetee si le debiteur judiciaire 
etablit que le jugement etranger ne satisfait pas aux conditions des articles 3 ou 4. 

(3) En cas de rejet de la demande de confirmation, le debiteur judiciaire peut 
demander au tribunal d'execution de rendre une ordonnance aux fins de 

(a) annuler l'enregistrement du jugement etranger [en vertu de la Loi uniforme 
sur I' execution des jugements canadiens]; 

(b) empecher qu'une nouvelle demande ou autre procedure ne soit introduite en 
vue de l'enregistrement ou de I' execution du jugement etranger; 

(c) liberer tout bien meuble ou immeuble ou tout actif saisi ou affecte d'une surete 
conformement a une mesure d'execution prise en vertu du jugement etranger; 

(d) ordonner la compensation de toute perte encourue en raison de l'application 
d'une mesure d'execution; 

(e) rembourser les frais et depens. 

(4) En cas de rejet de la demande de confirmation, le debiteur judiciaire pent 
demander au tribunal d' execution de reduire les dommages conformement a 
I' article 5 de la presente loi. 

(5) Dans le cas oil le tribunal d' execution confirme en tout ou en partie 
l'enregistrement du jugement etranger, le creancier judiciaire est autorise a. 

(a) completer toute mesure d'execution deja entreprise en vertu du jugement 
etranger sous reserve des lois applicables aux recours des creanciers; 

(b) entreprendre toute autre mesure d'execution requise; 

(c) obtenir une ordonnance pour les frais et depens;pplication. 

Commentaires: Les dispositions ci- haut traitent de differentes questions relatives a la 

confirmation de I' enregistrement a la demande expresse du creancier judiciaire a la suite de 

la requete du debiteur judiciaire. Deux variantes sont proposees. 
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La variante A qui correspond a ! 'article 13 comporte p lusieurs a lineas. L'alinea 1 indique en 

vertu de queUe procedure la confirmation peut etre demandee par le creancier judiciaire. 

L'alinea 2 mentionne le delai pour ce faire. L'alinea 3 permet au tribunal d 'execution de 

prolonger le de lai. L'a linea 4 identifie les motifs pour lesquels la demande peut etre 

rejetee: i l  faut noter que le fardeau de preuve selon la defense invoquee revient, soit au 

creancier judiciaire, soit au debiteur judiciaire. L'alinea 5 se refere a la possibilite pour le 

debiteur judiciaire d'obtenir la reduction des dommages non-compensatoires ou excessifs 

accordes par le tribunal etranger conformement a ! 'article 5 de la Partie 1 de la presente loi. 

L'alinea 6 indique les suites a donner en cas d 'une ordonnance de confirmation favorable 

au creancier judiciaire. L'alinea 7 remplit le meme objectif dans le cas de la situation inverse 

ou la demande de confirmation est rejetee. La reference a la LUEJC est entre croc hets 

compte tenu des commentaires en vertu de ! 'article 9. 

Dans ! 'alternative, la variante B propose pour fins de clarte de diviser ! 'article 13  en deux 

artic les, l 'article 1 3  et l 'article 13 . 1 .  L'article 13  de la variante B prevoit la demande de 

confirmation par le creancier judiciaire (al. 1 ), le delai pour ce faire (a l. 2), les consequences 

du defaut du creancier judiciaire de presenter une demande dans le delai (al. 3) et 1' extension 

du delai (al. 4). L'article 1 3 . 1  indique queUes sont les decisions que peut prendre le tribunal 

d 'execution face a une demande de confirmation. Les dispositions de cet artic le 1 3 . 1  

correspondent aux alineas 4 a 7 de l 'artic le 13  de l a  variante A avec quelques c hangements, 

notamment quant au fardeau de la preuve dans la mesure ou l 'article 13 . 1 (2) impute au seul 

debiteur judiciaire un tel fardeau. 

Le Groupe de travail doit discuter des variantes A et B et determiner laqueUe est preferable. 

De p lus, il desire que soit discutee la question du fardeau de la preuve a attribuer soit au 

creancier judiciaire, soit au debiteur judiciaire, ce qui supposera egalement une discussion 

sur la valeur probante du formulaire que do it presenter le creancier judiciaire selon le mode le 

de formulaire # 1 .  

[ Consequences du defaut d 'agir] 

[14(1) Si aucun avis du formulaire 2 n' est depose par le debiteur judiciaire 
conformement a Particle 12(1) dans un delai de jours apres avoir re�;u 
notification de P enregistrement conformement a Particle 10(3), P enregistrement du 
jugement etranger [est confirme] [devient definitit] et Particle 13(6) prend effet. 

(2) Si le creancier judiciaire a qui est notifie Pavis en vertu de Particle 12(2) ne 
presente pas de demande de confirmation de P enregistrement du jugement etranger 
dans un delai de __ jours de la notification, la demande de confirmation sera 
presumee avoir ete faite et rejetee par le tribunal d'execution et le debiteur judiciaire 
pourra obtenir une ordonnance aux fins mentionnees a Particle 13 (7). 
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(3) Sur requete, le tribunal d'execution peut prolonger le delai prevu a l'alinea (1) 
ou (2) s'il est demontre a sa satisfaction qu'il y eu empechement involontaire de le 
faire.] 

Commentaires: L'article 14 vient completer les regles posees par les articles 12 et 1 3  

respectivement en cas de defaut d '  agir par l e  debiteur judiciaire ( al. 1 )  ou le creancier judiciaire 

(al.2) dans le delai prevu. De plus, il prevoit la discretion du tribunal quant au prolongement 

du delai imparti (al. 3). 11 faut noter que les variantes B des articles 12  et 1 3  proposent 

d'integrer ces dispositions dans ces articles de sorte que !'article 14, qui est place entre 

crochets, ne serait plus necessaire. 

Autres demandes 

15(1) Dans le cas oil un jugement etranger a ete enregistre en vertu de I' article 9 et 
que des mesures d'execution ont ete entreprises, une demande peut etre presentee au 
tribunal d' execution par le creancier judiciaire ou le debiteur judiciaire en vue 
d'obtenir une ordonnance relative a un bien meuble ou immeuble qui a ete saisi ou 
affecte d'une siirete et le tribunal peut rendre une ordonnance selon le resultat de la 
demande aux fins que le bien so it remis au debiteur judiciaire ou qu'il so it libere, ou 
encore, qu'il demeure affecte selon les conditions que le tribunal estime justes dans 
les circonstances. 

(2) Le debiteur judiciaire peut demander au tribunal de rendre une ordonnance 
[en vue de surseoir ou de limiter l'execution selon les conditions et pour la periode 
que le tribunal estime appropriees dans les circonstances] [en vertu de l'article 6(1) 
de la Loi uniforme sur l'execution des jugements canadiens mais l'article 6(2) de 
cette loi ne s'applique pas a la demande visee au present alinea.] 

(3) Une demande presentee en vertu des alineas 1 ou 2 peut l'etre au moment a la 
presentation d'une demande en vertu de Particle 12 ou anterieurement. 

Commentaires: L'article 1 5  vient prevoir certaines autres ordonnances qui peuvent etre 

obtenues a la demande du creancier ou du debiteur judiciaire en rapport avec des biens 

(aLl) ou encore a la demande du debiteur judiciaire en vue d'un sursis d'execution (al. 2). 

De plus, il indique a quel moment ces demandes peuvent etre presentees (al. 3). Dans le du 

deuxieme alinea, deux variantes de redaction entre crochets sont proposees: la premiere 

est de specifier la nature de !'ordonnance; la seconde est une reference a la LUEJC. Cette 

reference qui incorpore les regles de la LUEJC pourrait creer des difficultes de concordance 

compte tenu des regles proposees dans la future LUEJE. Voir egalement les commentaires 

deja mentionnes en vertu de !'article 9. 
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PARTIE 4 
Questions connexes 

[a etre examinees par le Groupe de travail] 

Annexe: 

Formulaire 1 

Loi uniforme sur l 'execution des jugements etrangers 

[Loi uniforme sur ! 'execution desjugements canadiens] 

Devant le [tribunal d'execution] 

Entre 

Creancier judiciaire 

et 

Debiteur judiciaire 

Informations detaillees relatives au jugement etranger aux fins de son enregistrement en 

vertu de la Partie 3 de la Loi uniforme sur !'execution des jugements etrangers. 

L'etat d'origine du jugement etranger est ---------------

2 Le nom du tribunal etranger ayant rendu le jugement est ----------

3 Le jugement etranger a ete rendu en date de--------------

4 Les delais pour porter le jugement etranger en appel sont expires et aucune procedure 

d'appel, de cassation ou autre modification du jugement etranger n'est pendante. 

5 Le jugement etranger a ete rendu par defaut. 

Oui D Non D 

Oui D Non D 

6 Le jugement etranger comporte des dornrnages-interets et inclut un montant en sus 

des dommages compensatoires en tant que dommages punitifs ou multiples ou pour 

� � � � ���. � D  � D  

7 Le fondement de la competence du tribunal etranger pour decider du litige etait: 

[cocher l'une ou plusieurs des cases suivantes] 

0 Le debiteur judiciaire s 'etait soumis a la competence du tribunal etranger en 

comparaissant volontairement. 
280 



EXECUTION DES JUGEMENTS ETRANGERS 

0 Le debiteur judiciaire etait demanderesse principale ou reconventionnelle devant le 

tribunal etranger. 

0 Le debiteur judiciaire, avant que 1' action ne so it entamee, s '  etait soumis expressement 

a la competence du tribunal etranger. 

0 Le debiteur judiciaire avait, au moment ou ! 'action a ete intentee, sa residence 

habituelle dans l 'Etat d'origine. 

0 Il existait un lien reel et substantiel entre l 'Etat d 'origine et les faits ayant donne 

naissance a I' action intentee contre le debiteur judiciaire. 

8 Dans le cas ou la competence du tribunal etranger est alleguee comme etant 

fondee sur I' existence d'un lien reel et substantiel entre l 'Etat d 'origine et les faits 

ayant donne naissance a ! 'action intentee contre le debiteur judiciaire, ce lien reel et 

substantiel existe en raison du motif suivant: 

[cocher l 'une ou plusieurs des cases suivantes] 

0 Le debiteur judiciaire avait sur le territoire de l 'Etat d 'origine, soit une succursale, 

soit une place d'affaires, et la contestation concemait une affaire traitee a cette succursale 

ou place d'affaires. 

0 Le fait dommageable sur lequel est fondee 1 'action en dommages-interets en matiere 

delictuelle ou quasi-delictuelle est survenu dans l 'Etat d'origine. 

0 L'action a pour objet une contestation relative a un immeuble situe dans l 'Etat 

d 'origine. 

0 L'obligation contractuelle qui fait l 'objet du litige a ete ou devait etre executee sur 

le territoire de l 'Etat d'origine. 

0 Dans le cas d 'un trust constitue dans l 'Etat d 'origine, le trustee, le fondateur ou le 

beneficiaire avait sa residence habituelle ou son principal etablissement dans 1 'Etat 

d
, 
origine pour toute question relative a la validite ou a la gestion du trust ou aux biens du 

trust situes dans l 'Etat d 'origine. 

0 La contestation etrangere visait des biens fabriques ou des services rendus par le 

debiteur judiciaire, et les biens ou les services. 
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a) ont ete acquis ou utilises par le creancier judiciaire lorsque le creancier etait un 

residant ordinaire de l 'Etat d'origine et 

b) ont ete mis en marche par les voies normales de commerce dans l 'Etat d 'origine 

D Autre base [specifier] 

L'adresse pour la signification au debiteur judiciaire est: 

Le present avis a ete rempli par: 

( Creancier judiciaire, Procureur ou Mandataire) 

Adresse : 

Telephone : -------------
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Devant le [tribunal d 'execution] 

Entre 

Au creancier judiciaire: 

FORMULAIRE 2 

Loi uniforme sur I' execution des jugements etrangers 

[Loi uniforme sur !'execution desjugements canadiens} 

Creancier judiciaire 

et 

Debiteur judiciaire 

Prenez avis que le debiteur judiciaire _______ _ requiert que vous presentiez 

une demande au tribunal d 'execution pour obtenir une ordonnance de confirmation de 

I' emegistrement du jugement etranger. 

Et prenez avis que si vous ne presentez aucune demande de confirmation de I' emegistrement 

dans les ___ jours de la signification de cet avis, il sera presume qu'une demande de 

confirmation de l 'emegistrement a ete presentee et rejetee par le tribunal d 'execution. Le 

debiteur judiciaire pourra alors obtenir une ordonnance aux fins mentionnees dans 

I' article 1 3(7) de la Loi uniforme sur /'execution des jugements etrangers. 

L'adresse pour la signification au creancier judiciaire est:: 

Cet avis a ete rempli par: 

(Debiteur judiciaire, Procureur ou Mandataire) 

Adresse: 

Telephone 
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A PPENDI X F  

[see page 50] 

UNIFORM SALE OF GOODS ACT 

A EXECUTIVE SUMMARY 

[ I] We have been asked to express our views on whether a Revised Uniform Sale of 

Goods Act (RUSGA) should be included in the ULCC 's Commercial Law Strategy and, if 

our answer is yes, to indicate whether the Uniform Sale of Goods Act (USGA) approved in 

principle by the ULCC in 1 982 should play that role. 

[2] We have concluded that: 

(a) sales transactions continue to play a central role in the Canadian economy and 

therefore of Canadian law, and that a commercial law strategy that does not envisage a 

place for sales law would be seriously deficient; 

(b) we do not support the piecemeal approach to sales law reform adopted in the U.K. 

and, to a lesser extent, Australia; 

[3] We recommend that: 

(a) the Uniform Sale of Goods Act approved by the ULCC in 1982 should form the 

basis of a Revised Uniform Sale of Goods Act to be sponsored by the ULCC, but should 

not be adopted without further review because 

(i) there have been many legal, economic and technological changes during the 

intervening 20 years; 

(ii) the Canadian commercial bar was not represented on the Committee of Experts 

established by the ULCC in 1 979 to review the draft Revised Sale of Goods Act 

prepared by the Ontario Law Reform Commission (OLRC); 

(iii) between 1 98 1 - 1 990 a substantial number of drafting changes were made by 

the Legislative Drafting Section of the ULCC to the 1 98 1  draft Uniform Act that 

were either not seen or approved by the Committee of Experts; 

(iv) we believe a new and adequately funded Committee should be struck to review 

the 1 982 Act and make recommendations in light of the factors mentioned in 

paragraphs (i) -(iii); and that 

(v) after the Committee has reported with its proposals for a Revised Uniform Sale 

of Goods Act and assuming the Committee's recommendations are approved by the 

ULCC, the common law provinces and territories should be urged to commit 

themselves to adopt the new Act on a template basis. 
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(b) so far as Quebec's position is concerned, we are of the view that given the history, 

structure and treatment of sales law in the Quebec Civil Code, it would not be realistic 

to expect Quebec to adopt the Revised Uniform Sale of Goods Act. However, the basic 

sales issues are the same across Canada, and Quebec and the common law provinces 

can learn from each other in fashioning solutions appropriate to the 2 1st century; but 

that 

(c) if the need arises, a domestic version of CISG could be considered to regulate 

sales transactions between contracting parties in Quebec and the common law provinces. 

However, we are not satisfied that the need has been shown for such highly particularised 

legislation. 

B THE REPORT 

I ROLE OF SALE TRANSACTIONS IN THE CANADIAN ECONOMY 

[4] One does not have to adduce an array of statistics to be persuaded of the importance of 

sales transactions in the Canadian economy. The evidence is all around us - from one end 

of Canada to the other, from the humblest corner store to the large supermarkets and 

department stores, from the small clothing retailers in Montreal, Toronto, Winnipeg and 

Vancouver to the manufacturers of truck, automobiles, airplanes, oil refineries and chemical 

plants in Canada's manufacturing and processing centres. 

[5] A few statistics also attest to the magnitude of the trade in goods within Canada and as 

part of Canada's export trade. In 1996, aggregate domestic trade amounted to $ 1,03 7 billion, 

of which $455 billion was in goods. 1 Exports to the U.S. amounted to $309.6 billion in 

1999; the auto industry alone accounted for $99.5 billion ofthe export trade to all countries.2 

Earlier statistics also show the intensity of the trade between the provinces, frequently 

amounting to 50 per cent or more of the provincial product.3 The economic importance of 

trade in goods is not however matched by a comparable volume oflitigation. For example, 

for the period 1995 to April l 999, QuickLaw only cites 149 cases in which a provincial Sale 

of Goods Act is referred to. Later in this report! we discuss the significance of this apparent 

discrepancy. 

Transport Canada www.tc.gc.ca 

2 Statscan www.statcan.ca/english/Pgdb/Economy/intern.htrn Figures have been rounded 
off to the nearest decimal point. 

See John Whalley in Trebilcock et al., Federalism and the Canadian Economic Union, 

University of Toronto Press, 198 1, pp. 173-78, tables 2-5. 
4 Infra, Section V. I . 
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11 EVOLUTION OF SALES LAW IN COMMON LAW JURISDICTIONS OUTSIDE 
CANADA 

United Kingdom5 

[6] All organized societies that have developed beyond the barter stage need a system of 

sales rules, however rudimentary. Roman law during its classical period developed a very 

sophisticated system of sales rules which later greatly influenced many modern civil codes 

and systems with mixed systems of law, including the sales provisions in the old and new 

Civil Codes of Quebec. 

[7] English sales law was quite rudimentary until the late 1 8th century but developed 

rapidly thereafter in response to the industrial revolution.6 By 1 889, the common law rules 

had reached such a state of complexity that the then Lord Chancellor felt the need to codify 

them. The task was entrusted to Mackenzie Chalmers, a skilled draftsman and fine 

commercial law scholar, and led to the enactment of the Sale of Goods Act, 1 893.7 The Act 

was widely copied in other Commonwealth jurisdictions, including Australia, New Zealand 

and Canada, and also greatly influenced the Uniform Sales Act of 1 906 prepared by Samuel 

Williston for the NCCUSL. Nevertheless, great though its merits were, the SGA had the 

misfortune of being enacted just as the United Kingdom was about to enter the automobile 

age and the new era of mass production and prepackaged and standardized goods sold to 

generally unsophisticated consumers. 

P ost-World War 11 Developments 

[8] No significant amendments were made to the SGA in the interwar period but many 

changes to English sales law have been made over the past half-century. The important 

developments are the following:8 

( 1 )  Law Reform (Enforcement of Contracts) Act, 1954. The Act abolished the writing 

requirements in s.4 of the SGA for contracts of sale above ten Pounds. 

(2) Misrepresentation Act 1967. The Act changed some of the rules governing contracts 

induced by a party's  misrepresentation and in particular allowed the recovery of damages 

for negligent misrepresentations by a contracting party. 

5 Since 1 893, Scotland has basically shared the same sales law regime with England and 
Wales. 

6 Ontario Law Reform Commission, Report on Sale of Goods, 3 vols. (1 979), pp. 7-8. 
("OLRC Report"). 

7 With minor exceptions, the Act also applies to Scotland. 

8 For more detailed descriptions of the post-war U.K. legislation, see Appendix 1 .  
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(3) Supply of Goods (Implied Terms) Act I973 ("SOGIT 1 973"). SOGIT 1 973 made 

three main changes: it amended the implied terms in the SGA; limited the seller 's right 

to exclude or restrict liability for breach of the implied terms; and enacted implied 

terms for hire-purchase agreements. 

( 4) Consumer Credit Act I 97 4 ("CCA 1 974"). CCA 1974 substituted new hire-purchase 

implied terms provisions in SOGIT 1973. The changes were all minor or inconsequential. 

(5) Unfair Contract Terms Act I 977 ("UCTA 1977"). UCTA 1977 is a general contract 

measure for the control of exclusion clauses. It includes provisions relating specifically 

to exclusion clauses in sales, hire-purchase agreements and other contracts for the supply 

of goods. The sale and hire-purchase agreement provisions are derived from SOGIT 

1973. 

( 6) Supply of Goods and Services Act ! 982 ("SGSA 1982"). The Act introduces implied 

terms in contracts for the transfer of goods not involving sales, in contracts of hire and 

in contracts for the supply of services. 

(7) Consumer Protection Act I 987 ("CPA 1 987") CPA 1 987, Part I deals with product 

liability. It is based on the European Community Product Liability Directive. Part 11 

deals with product safety. Part Ill deals with misleading price indications. 

(8) Sale of Goods (Amendment) Act I 994 (" 1 994 Amendment Act"). The 1 994 

Amendment Act repealed the market overt rule. 

(9) Sale and Supply of Goods Act I 994 ("SSGA 1994"). SSGA 1 994 implements the 

recommendations of the English and Scottish Law Commissions in their report on the 

Sale and Supply of Goods (Cmnd. 137, May 1 987). 1t amends three of the earlier Acts 

and makes important amendments to the parent SGA. 

( 1 0) Sale of Goods (Amendment) Act I995 ("1995 Amendment Act"). The Act deals 

with the sale of an undivided share in goods; the sale of unascerained goods forming 

part of a larger bulk; and ascertainment by exhaustion. 

[9] In view of the large number of changes made to the British Sale of Goods Act over the 

past 30 years, there is growing pressure for the British government to introduce a revised 

Sale of Goods Act. 
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Australia 9 

[ 10] Australian legislatures have been active in sale of goods law reform over the past 

few decades, but their efforts have been directed mainly to consumer transactions. There 

has been no attempt at comprehensive reform of sales law at large. The New South Wales 

Law Reform Commission released a report on the sale of goods in 1987 which recommended 

a modest package of reforms in relation to: ( 1 )  innocent misrepresentation; (2) intermediate 

stipulations; (3) the statute of frauds requirements; (4) the passing of property as a bar to 

the buyer's right of rejection; and (5) the relationship between the rules governing acceptance 

and the buyer' statutory right of examination. New South Wales amended its sale of goods 

legislation in 1988 to give effect to these recommendations. Some of these reforms have 

also been made in other States. The Law Reform Commission of Western Australia began 

work on a sale of goods reference in 1 995. It produced two Discussion Papers, one dealing 

with implied terms and the other with equitable rules applicable to sales contracts. However, 

work on the reference was suspended after that and so far it has not been resumed. 

[ 1 1 ] Reforms in the consumer sales area cover the following ground: ( 1 )  implied terms 

and the buyer's  right of rejection; (2) manufacturers' liability; (3) misrepresentation and 

misleading conduct; ( 4) unconscionable transactions; and ( 5) car sales. A notable feature of 

the Australian scene distinguishing it from the Canadian position is the very active role 

played by Commonwealth legislation through the Commonwealth Trade Practices Act with 

respect to statutory implied terms in consumer contracts, civil liability ofbusiness enterprises 

for misrepresentation and misleading conduct, and manufacturers liability to buyers for 

defective goods. 10 

United States 
Uniform Sales Act 

[ 12] Before the adoption of the Uniform Sales Act in 1 906, the sales laws of the individual 

states differed greatly in detail and most of it was case law based. Unhappily, the USA was 

not entirely successful in its goal of national uniformity since only 36 states adopted the Act 

before it was replaced in the early 1 950s by Article 2 of the Uniform Commercial Code 

(UCC). Williston greatly admired Chalrners' work on the British Act. Nevertheless, there 

were important differences between the USA and the British Act, which included the 

following: 11 the USA did not distinguish between warranties and conditions; it adopted a 

reliance definition of express warranty, and it retained a different remedial regime for buyers' 

remedies. 

9 For a more detailed description of the Australian legislation, see Appendix 2. 

10 The Commonwealth derives its jurisdiction in these areas mainly through its corporations 
and interstate trade and commerce power in the Commonwealth Constitution. 

1 1  See OLRC Report, vol. 1 ,  pp. 12-13.  
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Uniform Commercial Code, Article 2 

[ 13] The Uniform Commercial Code project was initiated in the 1 940s. The initial impulse 

for the project was merchant pressure to revise the Uniform Sales Act. In the end, however, 

it was Article 9 on Secured Transactions that provided the driving force for the successful 

adoption of the Code by all the states and the District of Washington. 

[ 14] Karl Llewellyn, the chief reporter for the Code and the principal drafter of Article 2, 

was very critical of many features of the USA and felt strongly that modem sales law 

should be functional and flexible in character and avoid "lump concept" thinking. He also 

seized the opportunity to modernize important aspects of the formational rules governing 

sales contracts, including the binding character of firm offers (UCC 2-205), the battle of 

forms (UCC 2-207), the interpretation of output and requirement contracts (UCC 2-306), 

and the enforceability of contract modifications whether or not supported by consideration 

(UCC 2-209). Llewellyn was also responsible for the famous section 2-302 explicitly 

authorizing American courts to police unfair contract terms and the good faith behavioral 

standards applied to merchant parties in the exercise of their contractual powers. Other 

important features of Article 2 include the following: 

• Demotion of title as the touchstone for the transfer of risk and the assignment of 

other rights and obligations flowing from the contract (UCC 2-509); 

• Entitlement to adequate assurance of performance where a party has reasonable 

doubts about the other party ' s  ability to perform its contractual obligations 

(UCC 2-609); 

• Greater flexibility in dealing with effects of anticipatory repudiation (UCC 2-61 0); 

• A buyer 's right to revoke acceptance of goods because of hidden defects 

(UCC 2-608); 

• Recognition of radical and uncontemplated economic changes as basis for frustration 

of contract (UCC 2-613); 
· 

• General exception to nemo dat rule arising from entrustment of goods to a merchant 

seller (UCC 2-403); and 

Seller's right to specific performance where no alternative market exists for the 

goods (UCC 2-709). 
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Revised Article 2 

[ 1 5] Starting in the early 1 980s, the sponsors of the Uniform Commercial Code initiated 

projects for the revision of the Articles of the Code. It was natural for Article 2 to be included 

in the agenda. An Article 2 Review Committee (later known as Article 2 Drafting Committee) 

was established and proceeded with its work in two phasesY In the first phase (1987-91),  

the Study Group satisfied itself that there was sufficient consensus in support of a revision. 

The second phase ( 1 99 1 -99) consisted of the actual revisionary and draft work. The 

Committee completed its work in 1 999 and, after a vigorous debate, Revised Article 2 was 

approved at the annual meeting of members of the ALl in May 1 999. Important changes in 

the revised Article included the following: 13 

• New provisions were added dealing with electronic contracts (UCC 2-21 0, 2-213); 

• The test of unconscionability was broadened (UCC 2-302); 

• The "battle of the forms" provision (UCC 2-207) was rewritten to provide greater 

flexibility; 

• "Remedial Warranties" were given a separate status (UCC 2-3 1 3) 14' 

• The benefit of the seller's warranties were extended to remote buyers (UCC 2-409); 

• Disclaimer of consumer warranties must be written in consumer friendly language; 

and 

• Prepaying Buyers were given stronger protection (UCC 2-824). 

12 ALl, Uniform Commercial Code, Revised Article 2. Sales. Proposed Final Draft 
(May 1 ,  1999), p.xxiii. 

13 For a complete list of substantial changes, see Proposed final Draft, xxiv-xxxi. 

14 A separate status was deemed necessary to overcome statute of limitations problems 
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[ 1 6] Some of these changes were strongly opposed by counsel for industry groups and 

they expected to receive a more sympathetic hearing from NCCUSL than they had received 

at the ALl annual meeting. Revised Article 2 was on NCCUSL's annual meeting agenda for 

August 1999. Fearing that rejection ofthe report would damage the Code's  image, NCCUSL's 

Executive decided to entertain a motion to table the report, and tabled it was. This meant 

that the report was returned to the ALl for further review to eliminate the controversial 

features. The ALl established a new Drafting Committee and appointed a new reporter1 5  in 

the fall of 1 999. The new committee presented a Discussion Report to the May 2000 annual 

meeting of the ALI'6, and is expected to present a final report for the year 2001 meeting. 

Ill CANADIAN SALES LAW DEVELOPMENTS 

P re-1980 History 

[ 17] All of the common law provinces have adopted the British Sale of Goods Act 1 893 

more or less verbatimY Such changes as have been adopted are mainly of post-World 

War II origin1 8 and have been inspired more by domestic Canadian developments than by 

the many changes made to the parent Act in the UK. Some of the changes adopted in the 

provincial SG Acts involve the repeal of the Statute of Frauds writing requirements (British 

Columbia and Ontario), modification of the s.25 provisions in the light of the Personal 

Property Security Acts (most of the provinces), and deletion or modification ofthe auction 

sale provisions (Alberta); restriction or prohibition of exclusion of implied warranties and 

conditions (many provinces); extension of sales warranties to chattel leases (British 

Columbia); and creation of a non-possessory lien for prepaying buyers (again British 

Columbia)1 9 

[ 1 8] In addition, all the provinces, including Quebec, have adopted a great deal of consumer 

protection legislation that greatly impacts on the earlier provisions in the Sale of Goods 

Acts.20 

1 5  He  i s  Prof. Henry D .  Gabriel of Loyola University School of Law in  New Orleans. 

1 6 ALl, Uniform Commercial Code, [New] Revised Article 2. Sales. Discussion Draft 
(April 14, 2000). For a summary of the changes being considered in the new Revised 
Article 2, see Appendix 3 to this report. 
17 For the details see, GHL. Fridman, Sale of Goods in Canada, Comparative Table of 
provincial Acts, 4'h ed. ( 1995), p.3. 
18 Two important exceptions involve conditional sales legislation which actually predates 
the British SGA and Farm Implements legislation adopted in the Prairie provinces from 
about 1914  onwards and more recently adopted in some of the Maritime provinces as well. 

19 See Arthur Close, "The B.C. Buyer's Lien - A New Consumer Remedy" ( 1995) 25 
CBLJ 127. 

2° For the details see OLRC Report, vol. 1 ,  pp.9- 10. 
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OLRC Sale of Goods Report 

[ 19] In 1970, the Ontario Law Reform Commission received a reference from the Ontario 

Attorney General to review the Ontario Sale of Goods Act with a view to recommending 

changes. The attorney general was acting on a request from the Ontario Branch of the 

Canadian Bar Association whose commercial law subsection had recommended adoption 

of Article 2 by Ontario.2 1 Before the OLRC was able to start work on the sales reference it 

was asked to give priority to another reference on warranties and guarantees in consumer 

sales. 22 As a result, the OLRC did not begin work on the Sale of Goods project until 1972. 

[20] The Commission presented its report to the Ontario government in 1 97923 The Report 

comprised three volumes. Volumes 1 and 2 contained a detailed analysis of the shortcomings 

of the current Ontario Act and recommendations for change. It also contained many references 

to extensive empirical work on current sales practices in Ontario conducted by the OLRC 

research team. Volume 3 contained the draft bill for a revised Sale of Goods Act. The Report 

indicated that the Commission had considered the following options in determining the 

type of new sales legislation it should recommend for adoption in Ontario: (i) maintaining 

the existing structure and concepts of the SGA and adding to it many 

changes; (ii) adoption of Article 2 in place of the SGA; and (iii) adoption of a modified 

form of Article 2·24 The Commission favoured the third alternative. Some of the many changes 

to Article 2 incorporated in the Commission's draft bill included the following: 

• Abolition of writing requirements for contracts of sale regardless of the contract price 

• Greatly simplified "battle of the forms" provision 

• Abolition of the parol evidence rule 

• No formulaic prescription of language sufficient to exclude implied warranties 

• Adoption of a substantial breach test instead of Article 2's perfect tender rule as 

basis of party's  right to cancel contract for breach by the other party 

• No provision, optional or otherwise (unlike UCC 2-3 1 8), holding seller liable for 

personal injuries to members ofthe buyer's family or other remote parties as a result of 

breach of the seller's warranties. 

2 1 The Committee's reasoning was that Article 2 reflected North American trading 
conditions much more faithfully than did the SGA, and that since the US was Ontario's 
most important trading partner it made sense to adopt a sales law that was common to both 
jurisdictions. 

22 Ontario Law Reform Commission, Report on Consumer Warranties and Guarantees in 
the Sale of Goods ( 1972). 

23 Supra n. 6 .  

24 Report, vol. 1 ,  pp. 26-29. 
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[2 1 ]  In 1979, the Ontario commissioners informed the ULCC of the OLRC's Sale of 

Goods Report and invited the Conference to consider whether the draft bill could be used as 

the basis for a Uniform Sale of Goods Act. The Conference accepted the invitation and, 

with the support of the Law Reform Agencies of Canada, appointed a seven member 

committee of experts ("Experts Committee") to review the draft bill and report its findings 

to the Conference.25 The Committee reported in 1 98 1  and recommended adoption of an 

amended version of the OLRC draft bill as the Uniform Sale ofGoodsAct.26 The Committee 

recommended 1 0  substantive changes to the draft bill. Easily the most important was the 

Committee's preference for a perfect tender rule, coupled with a generous right to cure, in 

place of the substantial breach test and right to cure adopted in the draft bill.27 The Conference 

accepted the Committee's recommendation and referred the draft USGA to the Legislative 

Drafting Section for review in conformity with the Conference's general practice. It also 

resolved that the draft Act, as approved by the LDS, be adopted by the Conference and that 

it be recommended for adoption by the provinces.28 

[22] The LDS proceeded with its review and submitted a revised draft Act in accordance 

with its mandate. Unfortunately, the Experts Committee was not consulted during the stylistic 

review and only learned of the many changes that had been made after the event. Prof. 

Ziegel pointed out in a letter to Derek Mendes da Costa in 1 98429 that the LDS had seriously 

misunderstood the purpose of some of the provisions in the draft Act and had unwittingly 

made substantive changes in the guise of drafting changes. He also noted that the sequence 

of sections and the location of definitions had been changed, greatly to the detriment (in his 

view) of the clarity and logical structure ofthe draft Act. At Prof. Ziegel' s invitation, other 

members of the Expert Committee reviewed other parts of the draft Act with which they 

had particular familiarity and encountered the same problems that he had.30 

25 ULCC, Annual Proceedings 1981, pp. 1 85 et seq. The members of the Committee were 
drawn from across Canada and were made up of 4 well known commercial law professors, 
a senior research counsel with the Alberta Institute of Research and Law Reform, a member 
of the Quebec Ministry of Justice, and, as chair, Prof. Derek Men des da Costa, chair of the 
Ontario Law Reform Commission. Prof. Ziegel served as non-voting consultant to the 
Committee. 

26 The Committee's Report is reproduced in Appendix 4 to this report. 

27 Ibid., pp. 1 93-194. 

28 Ibid., p.34. 

29 ULCC, Annual Proceedings 1 984, pp.35 ,  430 et seq. 

30 Ibid., pp.433 et seq. Ironically, the Ontario draft bill had been drafted by Prof. Ziegel in 
close consultation with L.R. McTavish, Q.C., former chief Ontario legislative counsel and 

a ULCC commissioner for many years. 

293 



UNIFORM LAW CONFERENCE OF CANADA 

[23] These expressions of concern by the Experts Committee made an impact. 

Between 1 984 and 1990 the Conference received a series of recommendations from the 

LDS for changes to the USGA. The authors of this report have not examined the current 

version ofthe Uniform Act and therefore cannot say whether it faithfully reflects the amended 

draft Act as presented by the Experts Committee. We do not dwell on the significance of 

this fact because later in this report we recommend that a new committee be struck to 

review the 1 98 1  Expert Committee's report and draft Act in light of the many technological 

and legal changes that have occurred in the meantime. 

Quebec Sales Law 3 1 

[24] The current Quebec sales provisions appear in Book V, articles 1708 to 1 805, of the 

Civil Code of Quebec, which came into effect in January 1994. There are many differences 

between the history, structure and concepts of these provisions and the sale of goods Acts of 

the common law provinces and Article 2 of the Uniform Commercial Code, of which the 

following are the more important: 

3 1 

• Historically, the Quebec provisions are derived from the French Code Napoleon, 

which in turn were much influenced by Roman law concepts. However, the new Quebec 

provisions have also been influenced by Quebec's Consumer Protection Law and by 

several articles in the Vienna Convention on Contracts for the International Sale of 

Goods (CISG or "International Sales Convention").32 The common law sales provisions 

are largely indigenous and, in the case of Article 2, have a strong functional orientation. 

The common law provisions are also much more detailed than the Quebec provisions. 

• The Quebec sales provisions apply to sales of immovables as well as movables and, 

it seems, also to sales of incorporeal property (intangible property)33; the common law 

Acts and Article 2 are restricted to goods. 

Martin Boodman of McCarthy Tetrault in Montreal was kind enough to assist us with 

some bibliographical references but we alone are responsible for the summary of the Quebec 

position in the text. We have found particularly helpful G. Goldstein , "La vente dans le 

nouveau Code civil du Quebec: quelques observations critiques sur le projet de loi 125" 

( 1 99 1 )  51 Rev. de Barreau 329 and Le Code civil du Quebec, Commentaires du ministre de 

la Justice, tome 1 (Publications du Quebec 1 991  ). 

32 E.g., Que., arts. 1 738-1739. CISG is discussed further, infra Part IV. 

33 Title 2 on Sales also deals with specific types of sale (§7), with sale of an enterprise 

(bulk sales) (§8), and with sale of incorporeal property (§9). 
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• The Quebec sales provisions are also governed by the general contract principles in 

Book V, Title 1 on Obligations, which makes it unnecessary for the sales provisions to 

repeat them. Because the common law provinces do not have a code of contract law, the 

provincial Sale of Goods Acts contain several sections dealing with formation of the 

contract, writing requirements, capacity, risk of loss and frustration of the contract due 

to supervening circumstances. As previously noted, Article 2 contains a large number 

of sections dealing with formation of the contract of sale and related issues. 

• In the Civil Code, the seller's warranty obligations are differently articulated and 

have a different scope. In terms of quality of the goods, the seller 's primary obligation 

is to deliver goods free of hidden defects (vices caches) which the buyer could not have 

discovered by reasonable examination prior to purchase. 34 This obligation applies to all 

sellers. In the common law provinces, the implied conditions of merchantability and 

fitness for purpose only apply to commercial sellers but there is no obligation on a 

buyer to examine the goods prior to purchase. 

• Art. 1730 of the new Civil Code also deems the manufacturer, wholesaler and importer 

of goods to warrant the goods "in the same manner" as the immediate seller of the 

goods.35 

• The Civil Code and the common law provinces approach regulation of the 

excludability of the implied warranties and conditions in different ways. Prima facie, 

both jurisdictions permit the seller to contract out of his statutory obligations but the 

Civil Code does not permit a seller to exclude responsibility for his personal fault 

(art. 1732) or permit exclusion where the seller knew or could not have been unaware of 

the defects (art. 1733 ). The preferred contemporary common law approach to policing 

of disclaimer clauses is through judicial or statutorily based doctrines of unconscionability 

or, in the case of consumer goods, through statutory nullification of disclaimer provisions 

in the contract. 

34 Art. 1726. Under art. 1728, the seller is liable for damages if he knew or ought to have 

known of the defect and, under art. 1729, the defect is presumed to exist at the time of sale 

by a professional seller if the property malfunctions or deteriorates prematurely. Art. 1729 

is new and greatly extends the seller 's warranty obligations under Quebec law. The buyer's 

duty of examination under the provisions of the old Civil Code provoked a lively debate in 

the 1960s between Professors Dumford and Gow, both of the McGill Faculty of Law. See 

J.W. Dumford, "What is an Apparent Defect in the Contract of Sale?" ( 1964) 10 McGill 

L.J. 60, J.J. Gow, "A Comment on the Warranty in Sale Against Latent Defects" , ibid., 

243, Dumford, ibid., 341 ,  and Gow (1965) 1 1  McGill L.J. 35. See also Ziegel, "The Seller's 

Liability for Defective Goods at Common Law" (1966-67) 12 McGill L.J. 1 83 .  

35 Art. 1730 is new and gives codal effect to the celebrated decision of the Supreme Court 

of Canada in General Motors of Canada Ltd. v. Kravitz [1 979] 1 S.C.R. 790. 
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• The buyer 's right to claim consequential damages for breaches of the seller 's 

obligations also differ. Apparently, the Civil Code only permits the recovery of 

consequential damages in the case of claims against professional sellers who are deemed 

to be familiar with the properties of the goods; the common law jurisdictions generally 

permit the recovery of foreseeable consequential damages from all sellers under the 

rule in Hadley v. Baxendale. 

• Where the seller lacks title to the goods, the Civil Code arguably provides stronger 

protection to the good faith buyer than do the Sale of Goods Acts. Under the Code, if the 

seller lacks title the sale is a nullity but the owner is bound to reimburse the buyer for 

the price the buyer has paid if the sale occurred in the ordinary course of business of an 

enterprise.36 The Sale of Goods Acts only explicitly protect the buyer where the goods 

were in possession of the seller with the buyer's consent under a previous sale37 although 

protection is also afforded good faith buyers under other statutory provisions and common 

law doctrines of estoppel.38 

IV INTERNATIONAL DEVELOPMENTS 

Hague Uniform Laws 1964 

[25] International jurists have long been interested in promoting the adoption of a common 

sales law regime in international transactions. The cause was taken up in the late 1 920s by 

the Rome Institute for the Unification of Private Law (UNIDROIT) and a working group 

was established to prepare a draft convention. The work was resumed after World War II. 

In 1948, two conventions were approved at a diplomatic conference held at The Hague: one 

on a Uniform Law on Contracts for the International Sale of Goods (ULIS) and a second on 

a Uniform Law on the Formation of Contracts for the International Sale of Goods (ULFC).39 

The Conventions found few adherents and only 9 states had adopted one or both of the 

Laws before the Uniform Laws were withdrawn by its sponsors in 1 98 1 .  Canada was not 

among them. The lack of popularity of the Uniform Laws was ascribed to their complexity 

and the fact that they were essentially a Western European creation. 

36 Art. 1 7 14, para. 2. This provision replaces arts. 1488-1490 in the old Code. 

37 See e.g., Ont. SGA, s.25. 

38 The complex common law position is discussed in the OLRC Sales Report, ch. 12.0LR.C 
Report, pp. 1 9-2 1 .  

39 OLR.C Report, pp. 1 9-2 1 .  
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The UNCITRAL International Sales Convention 

[26] Nevertheless, the need for a more representative and widely adopted International 

Sales Convention continued to be felt and was the first of the projects to be taken up by the 

United Nations Commission on International Trade Law (UNCITRAL) on the Commission's 

establishment in 1966. A new Working Group was established and CISG was approved at 

the Vienna Diplomatic Conference in April 1980. The Convention came into force on 

January 1 ,  1 988 and, as of 1 999, had been ratified or adopted by 56 states. The adopting 

states include most of Europe, many common law jurisdictions (including Australia, New 

Zealand, Singapore and, most importantly, the USA, but not the United Kingdom), the 

Russian Federation, and many Latin American countries. Canada acceded to the Convention 

on April 23, 1 99 1 ,  with effect from May I, 1 992.40 

[27] More than 500 decisions have been rendered so far on some aspect of the Convention 

by domesticcourts and domestic and international arbitral tribunals. However, very few of 

them have emerged from common law jurisdictions. There are only about a dozen US reported 

decisions or references to CISG and only two so far in Canada.4 1 Despite the initial support, 

even enthusiasm, for the Convention it seems that in practice common law lawyers prefer 

to deal with the domestic legal systems with which they are most familiar even where a 

contract is clearly governed by the Convention. There may also be other reasons. Important 

aspects of modern sales law are expressly excluded from the scope of the Convention42 and 

some of the Convention provisions have been overtaken by technological and legal 

developments. 43 Also, there is not always a comfortable fit between the marriage of common 

law and civil law concepts in CISG and important practical questions remain unresolved.44 

4ll See Ziegel, "Canada Prepares to Adopt the International Sales Convention" ( 1991) 1 8  
CBLJ 1 .  

4 1 Ziegel, "Canada's First Decision on the International Sales Convention" ( 1 999) 32 

CBLJ 3 1 3 .  (The second Canadian decision is discussed by the author in a postscript to the 

Comment.) We are only aware of one Australian decision and know of no New Zealand 

decisions. New Zealand and Australia both adopted the Convention before Canada did. 

42 E.g., the validity of the contract, the passing of property and its effect on third parties, 

the seller's liability for death or personal injury caused by defective goods. CISG, arts. 4-5. 

43 This is particularly true of the formational provisions in the Convention although some 

of these defects may now be cured by UNCITRAL's Model Law on Electronic Commerce 

and Unidroit"s Principles of International Commercial Contracts ( 1 996). 

44 E.g., the law governing the calculation of interest on judgments or payments to which a 

party is entitled under the Convention. See CISG, article 78. 
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V WHERE SHOULD THE ULCC GO FROM HERE? 

[28] All we have said so far provides necessary background information for the primary 

purpose of this Report: to give the Conference the benefit of our opinion on what the 

ULCC should be doing with respect to the role of sales law as part of the Commercial Law 

Strategy. In our view, there are three components to this enquiry: 

Should a Sale of Goods Act be included as part of the CLS? 

2 If the answer is yes, what type of Act should be included? 

3 What should be done about Quebec? 

1 Should a Sales Act be Included? 

[29] In our view, a Commercial Strategy that does not provide a place for a sale of goods 

Act would be seriously incomplete. As we have explained earlier, sales transactions constitute 

a predominant aspect of modern commerce and may be expected to do so as long as 

individuals, corporations and governments have material needs.45 

[30] In putting forward this position we are not insensitive to some possible 

counterargurnents. One concern might be that there is only a modest amount of sales litigation 

and that this shows that the present laws are working well. The answer is that litigation 

activity does not necessarily provide a reliable indication ofhow well laws work. The absence 

of cases does not prove that parties know what the current law means or that that they are 

satisfied with what it says. Litigation costs are high, many complaints only involve modest 

sums, and many parties cannot afford to litigate while those that can often find it not worth 

while. Governments themselves have actively been promoting alternatives to litigation. 

The relatively small number of cases in the sales area can also be explained at least partly 

on the basis that for the most part sales law comprises default rules which apply when the 

contracting parties have not indicated their preferences for other rules. The freedom to 

contract around rules which parties find uncongenial reduces the need for litigation after 

the event. 

[3 1 ]  This last consideration raises another potential argument against the case for reform. 

If the parties are free to contract around the law, why does it matter what the law says? The 

answer is obvious. It costs time and money to negotiate agreements around default rules. 

Lawmakers should strive to minimize these costs to business. They can do so by making 

sure as far as possible that the law matches modern commercial expectations. To be sure, 

parties may still want to contract around a modernized sales law, but they are likely to have 

less need for doing so than if the law is out of date or otherwise deficient. 

45 Cf. the frequently quoted aphorism that consumption is the goal of all economic activity. 
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[32] In any event, providing a set of default rules describes only one (albeit very important) 

function of modem sales law. It serves at least three other purposes. First, the law must 

protect weaker parties against oppressive contract clauses and unfair bargains that offend 

our sense of how much even a free market in goods and services can tolerate. Coupled with 

this there must be behavioral baselines of good faith and fair dealing in the formation of the 

contract and performance of the parties' obligations. These normative rules, while obviously 

of importance to consumers, also address the needs of small businesspersons, especially 

those facing standard form contracts by powerful business enterprises. 

[33] Second, the Act must address the recurring problems that arise where the seller lacks 

title to the goods that the seller purports to sell and to resolve the competing claims of the 

true owner and the good faith buyer. In the third place, a modem sales law must address 

emerging problems (such as those posed by electronic forms of contracting or a 

manufacturer's warranty obligations to the ultimate consumer of the manufacturer's goods 

where there is no privity of contact between the parties in the classical sense) where existing 

law provides no clear or satisfactory answers and where, for whatever reason, the market is 

not in a position to do so either. 

2 What Type of Act? 

[34] In our view, most of the factors point in favour of using the draft Uniform Sale of 

Goods Act approved by the Committee of Experts in 1981. It represented the best thinking 

of informed scholars in Canada at the time even though some of the Committee's conclusions 

were not unanimous. We see no virtue in adopting the piecemeal postwar U.K. legislative 

approach, although some of the amendments could usefully be considered for inclusion in 

the ULCC Act. We also believe, however, that the draft Act needs to be reviewed before it 

is included in the Commercial Law Strategy. Almost 20 years have elapsed since the 

Committee did its work and much has happened since then. We also recommend that the 

Committee's composition be expanded to include some experienced members of the 

commercial bar and in-house counsel of manufacturers and retail organizations. This will 

hopefully ensure that the new Committee's recommendations enjoy broad support and that 

differences in policy can be resolved before the ULCC is asked to add its imprimatur to the 

Act. It is realistic to expect that lawyers representing commercial interests may take a different 

view of some of the features of the 1981 draft Act from that held by members of the Experts 

Committee. 

Issues to Be Considered 

[35] We hope that the new Committee's deliberations will also include a study of the 

following issues: 
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• The interface between electronic commerce and the Sale of Goods Act, and the 

adequacy of the provisions in the existing or prospective provincial and federal electronic 

commerce provisions to deal with the formational problems. The drafters of Revised 

Article 2 felt that the Article needed its own provisions. We are not in a position to say 

whether the considerations that influenced the American drafters are also relevant for 

Canada. 

• The interface between the SGA and consumer protection. This question raises issues 

of policy and drafting preferences. Some would prefer all consumer issues to be hived 

off into consumer protection legislation; others take a less dogmatic view and believe 

there is legitimate scope for addressing some consumer issues in the SGA, for example, 

the warranty liability of sellers to remote buyers. Article 2 has always adopted an 

undogmatic approach, which we also share. In Canada, the provincial legislation shows 

no consistent pattern on this issue.46 

• The treatment of formational issues. The 1981 draft Act, following Article 2' s lead, 

contains a substantial number of formational sections. In ideal conditions, they might 

be better located in a Law of Contract Amendment Act (LCAA).47 This would make it 

clear that the changes are not meant to be limited to sales contracts. However, there is 

little evidence that the provinces are ready to contemplate even a mini-contract Code 

and it may be better therefore to settle for half a loaf than to have no formational provisions 

at all. 

How to Ensure that the Provinces Will Adopt the USGA? 

[36] This is a key issue. There is no point in investing intellectual capital to review 

the 1981 draft Act unless there are substantial prospects of the provinces actually enacting 

a new Sale of Goods Act. The problem is a familiar one and many federal jurisdictions face 

the challenge of persuading the constituent members of the Union to adopt uniform 

legislation. We strongly urge the ULCC to seriously consider adopting Australia's template 

solution. This is a two-step procedure and involves (a) a member state agreeing to be the 

first to enact the agreed on legislation and (b) the other member states agreeing to enact 

identical legislation within an agreed time frame after the first enactment.48 No doubt the 

template model lends itself to variations but the principle itself is of overriding importance 

if the ULCC's Commercial Law Strategy is to achieve meaningful success. 

46 For example, British Columbia's Sale of Goods Act contains a substantial number of 
consumer protection provisions. 

47 As previously mentioned, the OLRC published an LCAA in 1987 which unfortunately 

was never acted on by the Ontario government. 

48 The Commonwealth states have been cautious in committing themselves to the template 

solution but where they have done so (as with respect to the Corporations Law and Uniform 

Consumer Credit Code) it appears to have worked extremely well. 
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The Quebec Position 

[37] It does not seem to us realistic to expect Quebec to abandon the sales provisions in 

the new Civil Code in favour of a uniform Act adopted by the ULCC, and in any event the 

Uniform Act would not fit into the civilian framework without numerous changes and 

adaptations. It seems to us equally unrealistic to ask the common law provinces to abandon 

the 1981 draft Act and the immense efforts that have gone into its preparation in favour of 

an entirely new statutory creation. 

[38] A possible compromise would be for Quebec and the common law jurisdictions 

agreeing to enact a domestic version of CISG to govern sales contracts between Quebec 

contracting parties and contracting parties in another province.49 If there was evidence of 

serious problems arising because of the different sales regimes in Quebec and the common 

law provinces this approach might be worth considering, although it presents significant 

difficulties of its own. However, the available evidence does not show that there are serious 

problems, although admittedly the data is rather dated. 5° We believe it better therefore for 

market forces and informal consultation between Quebec officials and their counterparts in 

the other provinces to bring about greater harmonization in the sales rules (as to some 

degrees they already have51) than for the ULCC to try to persuade Quebec and the common 

law provinces to adopt a contrived solution that may do more harm than good. 

49 Prof. Gow (as he then was) recommended in 1965 (see supra n. 34, at 11) that the 

provinces enact the Hague Uniform Laws to govern domestic sales contacts in Canada but 

he did not elaborate on his ideas and it is not clear how far he would have gone. In 

correspondence with the research director of the OLRC project, Prof. Paul Crepeau, then 

chair of the Quebec Civil Code Revision Office, said he saw no reason why Quebec and the 

common law provinces should not be able to agree to common sales provisions. However, 

he did not explain how he would have brought about the harmonization and, in our view, he 

considerably underestimated the technical challenges. 

50 See OLRC Report, vol. 1, pp.30-31. 

51 As evidenced by some of the changes made in the sales provisions of the new Civil 

Code. 
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APPENDIX 1 

POSTWAR UNITED KINGDOM SALES AND RELATED LEGISLATION 

Introduction 

[39] The following is a short summary of the main sale of goods law reform measures 
in the United Kingdom over the past three decades. 

Supply of Goods (Implied Terms) Act 1973 ("SOGIT 1973") 

[ 40] SOGIT 1973 made three main changes. 

• It amended the implied terms provisions of the Sale of Goods Act 1893 among other 

things by: 

• adding implied terms governing the right to sell, and so on for cases involving the 

transfer of limited title; 

introducing a statutory definition of merchantable quality; and 

amending the implied condition of fitness for purpose to take account of case 

law developments. 

It limited the seller's right to exclude or restrict liability for breach of the implied 

terms. 

It enacted implied terms for hire-purchase agreements governing the right to 

sell and so on, correspondence with description, merchantable quality, fitness for 

purpose and sample. 

Consumer Credit Act 1974 ("CCA 1974") 

[41] CCA 1974 substituted new hire-purchase implied terms provisions in SOGIT 1973. 

The changes were all minor or consequential. 

Unfair Contract Terms Act 1977 ("UCTA 1977") 

[42] UCTA 1977 is a general contract measure for the control of exclusion clauses. It 

includes provisions relating specifically to exclusion clauses in sales, hire-purchase 

agreements and other contracts for the supply of goods. The sale and hire-purchase agreement 

provisions derive from SOGIT 1973. UCTA 1977 provides in relevant part as follows. 
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• In the case of sale and hire-purchase agreements, the implied terms governing right 

to sell and so on cannot be excluded or modified. The other implied terms cannot be 

excluded or modified as against a person dealing as a consumer. As against a person 

dealing otherwise than as a consumer, these implied terms can be excluded or modified 

by contractual provision, but only if the provision passes a reasonableness test according 

to criteria set out in UCTA 1977 Schedule 2. 

• In the case of contracts for the supply of goods other than sales and hire-purchase 

agreements, liability in connection with the right to transfer ownership or give possession, 

quiet possession, and so on can be excluded or modified by contractual provision subject 

to the statutory reasonableness test. The other implied terms cannot be excluded or 

modified as against a person dealing as a consumer. As against a person dealing otherwise 

than as a consumer, the implied terms can be excluded or modified, subject again to the 

reasonableness test. 

• For the purposes of the Act, a person deals as a consumer if: 

she does not make the contract in the course of a business; 

the other party does make the contract in the course of a business; and 

in the case of a sale or hire-purchase agreement, the goods are of a type ordinarily 

supplied for private use or consumption. 

Supply of Goods and Services Act 1982 ("SGSA 1982") 

[ 43] SGSA 1982 incorporates three initiatives. 

• It enacts implied terms for contracts for the transfer of goods. A transfer of goods is 

a contract for the transfer of property in goods otherwise than by sale or hire-purchase. 

• It enacts implied terms for contracts of hire. A contract of hire is a contract for the 

bailment of goods, not including a hire-purchase agreement. 

• It enacts implied terms for contracts for the supply of services. 

Consumer Protection Act 1987 ("CPA 1987") 

[ 44] CPA 1987, Part I deals with product liability. It is based on the European Community 

Product Liability Directive. Part 11 deals with product safety. Part Ill deals with misleading 

price indications. 

Sale of Goods (Amendment) Act 1994 ("199 4Amendment Act") 

[ 45] The 199 4 Amendment Act repealed the market overt rule. 
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Sale and Supply of Goods Act 1994 ("SSGA 1994") 

[ 46] SSGA 1994 implements the recommendations of the English and Scottish Law 

Commissions in their report on the Sale and Supply of Goods (Cm 137, May 1987). It 

amends: 

• GA 1979; 

• SGSA 1982; and 

• the SOGIT 1973 hire-purchase-agreement provisions (as substituted by CCA 1974). 

[47] The Act changes the law in relation to: 

• implied terms (merchantable quality); 

• buyer's remedies (minor breaches); 

• buyer's remedies (acceptance); 

• buyer's remedies (delivery of wrong quantity); and 

• buyer's remedies (partial rejection). 

Sale of Goods (Amendment) Act 1995 ("1995 Amendment Act") 

[ 48] The 1995 Amendment Act deals with: 

• the sale of an undivided share in goods; 

• the sale of unascertained goods forming part of a larger bulk; and 

• ascertainment by exhaustion. 

[49] It is based on the recommendations of the English and Scottish Law Commissions in 

their report Sale of Goods Forming Part of a Bulk (Law Corn. No. 215 and Scottish Law 

Corn. No. 145, 1993). 

[50] Sections (b) and (c), below discuss in more detail the changes made to SGA 1979 by 

SSGA 1994 and the 1995 Amendment Act. 

(a) The SSGA 1994 reforms 

(i) Implied terms (merchantable quality) . Before SSGA 1994, SGA 1979 

incorporated an implied condition of merchantable quality as follows: 

"Where the seller sells goods in the course of a business, there is an implied condition 

that the goods supplied under the contract are of merchantable quality, except that 

there is no such condition-
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(a) as regards defects specifically drawn to the buyer's attention before the 

contract is made; or 

(b) if the buyer examines the goods before the contract is made, as regards 

defects which that examination ought to reveal". 

[51] In relation to merchantable quality, the Act said: 

"Goods of any kind are of merchantable quality ... if they are fit for the purpose or 

purposes for which goods of that kind are commonly bought as it is reasonable to expect 

having regard to any description applied to them, the price (if relevant) and all the other 

relevant circumstances". 

This definition derived from SOGIT 1973. It was a modified version of the judicially 

developed "purpose test": Henry Kendall & Sons Ltd v Wm Lillico & Sons Ltd [1979] 2 

A.C. 31. 

[52] The Law Commissions were critical of the SGA 1979 provisions on a number of 

grounds. Among other things: 

• the expression "merchantable quality" was thought to be archaic and inappropriate 

to consumer transactions; 

• there were doubts about whether the statutory definition of "merchantable quality" 

adequately covered minor or cosmetic defects; and 

• the provisions made no reference to the issues of product safety or durability. 

[53] SGA 1979 section 1 4(2A) now provides as follows: 

"For the purposes of this Act, goods are of satisfactory quality if they meet the standard 

that a reasonable person would regard as satisfactory, taking account of any description 

of the goods, the price (if relevant) and all the other relevant circumstances". 

[5 4] Section 1 4(2B) says: 

"For the purposes of this Act, the quality of goods includes their state and condition and 

the following (among others) are in appropriate cases aspects of the quality of goods -

(a) fitness for all the purposes for which goods of the kind in question are commonly 

supplied, 

(b) appearance and finish, 

(c) freedom from minor defects, 

(d) safety, and 
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(e) durability." 

(ii) Buyer 's remedies (minor breaches). SGA 1979 implied in a sale of goods 

"conditions" of correspondence with description, merchantable quality, fitness for 

purpose, and so on. A "condition" means a term of a contract breach of which entitles 

the buyer to treat the contract as repudiated. The Act drew no distinction between 

major and minor breaches. The consequence was to facilitate opportunism on the 

buyer's part. The seller's breach of an implied condition could get the buyer out of an 

unprofitable contract regardless of whether the breach actually mattered to the buyer. 

The courts could avoid this result only by saying that minor defects did not breach 

the implied condition, but the consequence of doing this would have been to deny 

buyers any remedy at all, including damages. The dilemma was the function of a too 

rigid condition/warranty distinction. The courts had come up with the "innominate 

term" concept to break down the distinction at common law: Hong Kong Fir Shipping 

Co. v. Kawasaki Kisen Kaisha [1962] 2 Q.B. 26; Reardon Smith Line Ltd v. Hansen­

Tangen [ 197 6] 1 WLR 989. However, in the sale of goods context, the express statutory 

references to "conditions" and "warranties" precluded a parallel 

development: Cehave NV v. Bremer Handelsgesellschaft mbH [1976] Q.B. 44. 

SSGA 1994 addressed the problem in the context of non-consumer sales. New SGA 

1979 section 15A reads in relevant part as follows: 

"(1) Where in the case of a contract of sale -

(a) the buyer would, apart from this subsection, have the right to reject goods 

by reason of a breach on the part of the seller of a term implied by section 13, 14 

or 15 above, but 

(b) the breach is so slight that it would be unreasonable for him to reject them, 

then, if the buyer does not deal as a consumer, the breach is not to be treated as 

a breach of condition but may be treated as a breach of warranty. 

(2) This section applies unless a contrary intention appears in, or is to be implied 

from, the contract. 

(3) It is for the seller to show that a breach fell within subsection ( l)(b) above". 

SGA 1979 section 61(4A) says that references in the Act to "dealing as a consumer" 

are to be construed in accordance with UCTA 1977. 

(iii) Buyer 's remedies (acceptance). New SGA 1979 section 35 provides in relevant 

part: 
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"(1) The buyer is deemed to have accepted the goods subject to subsection (2) 

below-

(a) when he intimates to the seller that he has accepted them, or 

(b) when the goods have been delivered to him and he does any act in relation 

to them which is inconsistent with the ownership of the seller. 

(2) Where goods are delivered to the buyer and he has not previously examined 

them, he is not deemed to have accepted them under subsection (1) above until he 

has had a reasonable opportunity of examining them for the purpose -

(a) of ascertaining whether they are in conformity with the contract, and 

(b) in the case of a contract for sale by sample, of comparing the bulk with the 

sample. 

(3) Where the buyer deals as a consumer . .. the buyer cannot lose his right to 

rely on subsection (2) above by agreement, waiver or otherwise. 

( 4) The buyer is also deemed to have accepted the goods when after the lapse of 

a reasonable time he retains the goods without intimating to the seller that he has 

rejected them .. 

(5) The questions that are material in determining for the purposes of 

subsection (4) above whether a reasonable time has elapsed include whether the 

buyer has had a reasonable opportunity of examining the goods for the purpose 

mentioned in subsection (2) above. 

{6) The buyer is not by virtue of this section deemed to have accepted the goods 

merely because -

(a) he asks for, or agrees to, their repair by or under an arrangement with the 

seller, or 

(b) the goods are delivered to another under a sub-sale or other disposition. 

(7) Where the contract is for the sale of goods making one or more commercial 

units, a buyer accepting any goods included in a unit is deemed to have accepted 

all the goods making the unit; and in this subsection "commercial unit" means a 

unit division of which would materially impair the value of the goods or the character 

of the unit". 
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[55 ]  This provision reforms the law in the following main ways. 

• It address the case where the buyer intimates acceptance of the goods before she has 

had a reasonable opportunity of examining them. The rule now is that an intimation in 

these circumstances does not constitute acceptance. The main concern was the potential 

prejudice to a buyer who signed a receipt for the goods containing an "acceptance note" 

or similar provision. 

• The courts had made it clear that resale to a sub-buyer is not itself an act inconsistent 

with the seller's ownership: Hardy & Co. v. Hillems & Fowler [1923] 2 K.B. 490. The 

new provision codifies this rule. 

• The courts had also held that if the buyer does an inconsistent act in relation to the 

goods before she has had a reasonable opportunity of examining them, there is no 

acceptance: Hardy & Co. v. Hillems & Fowler. The new provision codifies this rule 

too. 

• The new provision makes it clear that acceptance by lapse of a reasonable time is in 

part a function of the buyer's reasonable opportunity to examine the goods. 

• It is made clear that in the case of a consumer sale, the buyer cannot waive the 

reasonable opportunity of examination. 

• The provision removes any suggestion that if the buyer attempts to have the goods 

repaired, she is deemed on that ground alone to have accepted the goods. 

(iv) Buyer 's remedies (delivery of wrong quantity). In a case where the seller 

delivered less than the agreed quantity of goods SGA 1979 originally gave the buyer 

the option of rejecting the delivery or accepting it and paying for the goods at the 

contract rate. Correspondingly, if the seller delivered more than the agreed quantity, 

the Act allowed the buyer to either accept the goods included in the contract and 

reject the rest or reject the whole. The buyer could reject the whole delivery in either 

case even if the seller's breach had not caused the buyer any harm. SGA 1979 

section 30(2A) now provides: 

"A buyer who does not deal as a consumer may not-

(a) where the seller delivers a quantity of goods less than he contracted to sell, 

reject the goods under subsection (1) above, or 

(b) where the seller delivers a quantity of goods larger than he contracted to 

sell, reject the whole under subsection (2) above, 

if the shortfall or, as the case may be, excess is so slight that it would be unreasonable 

for him to do so". 
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The amendment parallels the changes made by section 15A in relation to minor 

breaches. 

(v) Buyer 's remedies (partial rejection). Under SGA 1979, as a general rule, where 

a contract of sale was not severable and the buyer had accepted part of the goods, she 

could not reject the rest but was limited to a claim for damages. SSGA 199 4 introduced 

a rule allowing for partial rejection. New section 35A reads as follows: 

"(1) If the buyer -

(a) has the right to reject the goods by reason of a breach on the part of the 

seller that affects some or all of them, but 

(b) accepts some of the goods, including, where there are any goods unaffected 

by the breach, all such goods, he does not by accepting them lose his right to 

reject the rest. 

(2) In the case of a buyer having the right to reject an installment of goods, 

subsection ( 1) above applies as if references to the goods were references to the 

goods comprised in the installment. 

(3) For the purposes of subsection (1) above, goods are affected by a breach if by 

reason of the breach they are not in conformity with the contract. 

( 4) This section applies unless a contrary intention appears, or is to be implied, 

from the contract." 

[56] The 1995 Amendment Act reforms 

(i) Sale of an undivided share in goods. The 1995 Amendment Act inserted a new 

definition of "goods" in SGA 1979 section 61. The new definition reads as follows: 

"'Goods' includes all personal chattels other than things in action and money . . .  

and in particular' goods' includes emblements, industrial growing crops, and things 

attached to or forming part of the land which are agreed to be severed before sale 

or under the contract of sale and includes an undivided share in goods" (emphasis 

added). 

The italicized words are new. The purpose is to make it clear that a part owner's sale of an 

undivided share in goods is a contract for the sale of goods to which the Act applies. 
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(ii) Sale of goods out of bulk. SGA 1979 section 16 originally said that where there 

is a contract for the sale of unascertained goods, no property in the goods is transferred 

to the buyer unless and until the goods are ascertained. This meant that a buyer who 

bought goods forming part of a larger bulk could have no interest in the goods unless 

and until they were separated out of the bulk. The rule was open to criticism on a 

number of grounds. For example: 

• it produced anomalies such as the following: (I) if the seller sold and delivered 

to other customers the entire bulk net of the buyer's entitlement, then property in 

what was left would pass to the buyer under the doctrine of ascertainment by 

exhaustion, but if the residual bulk comprised goods even slightly in excess of the 

buyer's entitlement, property would not pass (Re Wait [1927] 1 Ch. 606); (2) if the 

contract identified the buyer's entitlement in terms of quantity, weight or some 

other measure, property would not pass until the goods were separated out but if 

the contract gave the buyer a fixed share of the bulk, the buyer became an owner in 

common of the bulk; 

• the rule meant that if the buyer pre-paid the contract price and the seller became 

insolvent before the goods could be delivered, the buyer had no claim to the goods 

themselves against the seller's trustee in bankruptcy, but was limited to proving in 

the bankruptcy for the amount of the payment: see, for example, Re Goldcorp 

Exchange Ltd [ 1994] 3 WLR 199. The Law Commissions thought that it was unjust 

that a prepaying buyer should stand to lose both the price and the goods on the 

seller's insolvency; 

• the rule was an impediment to freedom of contract. Parties may have wanted 

property to pass when the price was paid in exchange for documents, such as a bill 

of lading, but the rule prevented this outcome. 

[57] Section 20A was enacted to meet these concerns. It provides as follows: 

"(1) This section applies to a contract for the sale of a specified quantity of 

unascertained goods if the following conditions are met-

(a) the goods or some of them form part of a bulk which is identified either in the 

contract or by subsequent agreement between the parties; and 

(b) the buyer has paid the price for some or all of the goods which are the subject of 

the contract and form part of the bulk. 
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(2) Where this section applies, then (unless the parties agree otherwise), as soon as 

the conditions specified in paragraphs (a) and (b) of subsection (1) above are met or at 

such later time as the parties may agree -

(a) property in an undivided share in the bulk is transferred to the buyer, and 

(b) the buyer becomes an owner in common of the bulk. 

(3) Subject to subsection (4) below, for the purposes of this section, the undivided 

share of a buyer in a bulk at any time shall be such share as the quantity of goods paid 

for and due to the buyer out of the bulk bears to the quantity of goods in the bulk at that 

time. 

(4) Where the aggregate of undivided shares of buyers in a bulk determined under 

subsection (3) above would at any time exceed the whole of the bulk at that time, the 

undivided share in the bulk of each buyer shall be reduced proportionately so that the 

aggregate of the undivided shares is equal to the whole bulk. 

( 5) Where a buyer has paid the price for only some of the goods due to him out of a 

bulk, any delivery to the buyer out of the bulk shall, for the purposes of this section, be 

ascribed in the first place to the goods in respect of which payment has been made. 

(6) For the purposes of this section, payment of part of the price for any goods shall 

be treated as payment for a corresponding part of the goods". 

[58] Section 20B says that eo-owner A is deemed to have consented to any dealing with 

goods in the bulk by eo-owner B in so far as the goods fall within B's undivided share. The 

purpose is to facilitate dealings in the individual shares. 

[59] Compare UCC section 2.105(4): 

"An undivided share in an identified bulk of fungible goods is sufficiently identified to 

be sold, although the quantity of the bulk is not determined. Any agreed proportion of 

such a bulk or any quantity thereof agreed upon by number, weight or other measure 

may to the extent of the seller's interest in the bulk be sold to the buyer who then 

becomes an owner in common". 

(iii) Ascertainment by exhaustion. The 1995 Amendment Act added the following 

provisions to SGA 1979 section 18 Rule 5: 

"(3) Where there is a contract for the sale of a specified quantity of unascertained 

goods in a deliverable state forming part of a bulk which is identified either in the 

contract or by subsequent agreement between the parties and the bulk is reduced to 

(or to less than) that quantity, then, if the buyer under that contract is the only 

buyer to whom goods are then due out of the bulk -
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(a) the remaining goods are to be taken as appropriated to that contract at the 

time when the bulk is so reduced; and 

(b) the property in those goods passes to that buyer 

(4) Paragraph (3) above applies also (with the necessary modifications) where a 

bulk is reduced to (or to less than) the aggregate of the quantities due to a single 

buyer under separate contracts relating to that bulk and he is the only buyer to 

whom goods are then due out of that bulk". 

[60] The purpose is to codify the doctrine of ascertainment by exhaustion: Wait & James 

v. Midland Bank ( 1926) 31 Co. Cas. 172. 

APPENDIX 2 

POSTWAR AUSTRALIAN SALES AND RELATED LEGISLATION 

Introduction 

[61] Australian legislatures have been active in sale of goods law reform over the past 

few decades, but their efforts have been directed mainly to consumer transactions. There 

has been no attempt at comprehensive reform of sales law at large. The New South Wales 

Law Reform Commission released a report on the sale of goods in 1987 which recommended 

a modest package of reforms in relation to: ( 1) innocent misrepresentation; (2) intermediate 

stipulations; (3) the statute of frauds requirements; (4) the passing of property as a bar to 

the buyer's right of rejection; and (5) the relationship between the rules governing acceptance 

and the buyer' statutory right of examination. New South Wales amended its sale of goods 

legislation in 1988 to give effect to these recommendations. Some of these reforms have 

also been made in other States. The Law Reform Commission of Westem Australia began 

work on a sale of goods reference in 1995. It produced two Discussion Papers, one dealing 

with implied terms and the other with equitable rules applicable to sales contracts. However, 

work on the reference was suspended after that and so far it has not been resumed. 

[62] Reforms in the consumer sales area cover the following ground: (1) implied terms 

and the buyer's right of rejection; (2) manufacturers' liability; (3) misrepresentation and 

misleading conduct; (4) unconscionable transactions; and (5) car sales. 

[ 63] The following is a short summary of the reforms in each of these areas. 
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Implied terms 

(i) Commonwealth legislation. Trade Practices Act 1974 (Cth), Part V, Div.2 contains a 

set of statutory implied terms limited to consumer transactions. The provisions are based 

on the United Kingdom Supply of Goods (Implied Terms) Act 1973. The main features 

are as follows. 

(I) The provisions are not limited to sales. They apply to contracts for the "supply" of 

goods or services. "Supply" is defined in relation to goods as including supply by way 

of sale, exchange, lease, hire or hire-purchase. 

(2) A person acquires goods a s a consumer if: 

• the contract price is $40,000 or less and the goods are not acquired for resupply 

or other trade-related purposes; or 

• the contract price is more than $40,000 and the goods are not acquired for 

resupply or other trade-related purposes and the goods are of a kind ordinarily 

acquired for personal, domestic or household use or consumption or the goods are 

a commercial road vehicle. 

• A person acquires services as a consumer if the contract price is $40,000 or less 

or the contract price is more than $40,000 and the services are of a kind ordinarily 

acquired for personal, domestic or household use or consumption. 

(3) There is a definition of merchantable quality that follows the statutory purpose 

test in the 1973 United Kingdom statute. It has been held in Australia that the reference 

in the definition to purposes is not limited to functional considerations, but may also 

include the appearance of the goods: Rasell v. Cavalier Marketing (Aust) Pty Ltd 

[1991] 2 Qd R 323. This means that aesthetic considerations can be taken into account 

in judging whether or not goods are of merchantable quality. 

( 4) In a contract for the supply of services to a consumer there is an implied warranty 

that the services will be rendered with due care and skill, and that any materials supplied 

in connection with the services will be reasonably fit for the purpose for which they are 

supplied. If the consumer makes known any particular purpose for which the services 

are required, or the desired result, there is an implied warranty that the services and any 

materials supplied will be reasonably fit for that purpose, or are of such a nature and 

quality that they might reasonably be expected to achieve that result. 

( 5) The consumer's right to reject goods for breach of implied condition is lost if: 

(a) the goods are disposed of by the consumer, or are lost or destroyed other than 

by reason of the defect; 
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(b) the consumer caused the goods to become unmerchantable; 

(c) the goods were damaged by abnormal use; or 

(d) the consumer failed to exercise the right of rejection ("rescission") within a 

reasonable time after the consumer has had a reasonable opportunity to inspect the 

goods. 

(6) As a general rule, the implied terms are mandatory. However, in certain cases, the 

supplier can exclude liability for consequential losses. Subject to this qualification, 

exclusion and limitation clauses are void, and if the supplier has an exclusion or limitation 

clause in its contract it commits an offence for which there is a substantial monetary 

penalty. 

[64] For constitutional reasons, the Trade Practices Act is mostly limited to cases where 

the supplier is a corporation. This means that as a general rule, the implied terms provisions 

do not apply if the supplier is a sole trader, a partnership or an unincorporated association. 

State legislatures have moved in to fill the gap, but their efforts have been mostly 

uncoordinated and the results are not uniform. The main features of the Victorian and New 

South Wales laws are summarized below in so far as they are different from the Trade 

Practices Act implied term provisions. Other states have enacted consumer sales legislation 

that is not materially different from the Trade Practices Act implied term provisions. These 

do not warrant separate comment. 

(ii) Victoria. The Victorian sale of goods legislation was amended in 1981 to include a 

new Part IV. Part IV governs consumer transactions. It is in substance similar to the Trade 

Practices Act implied term provisions but there are significant differences in drafting style 

and also a few substantive differences. The main substantive differences are as follows. 

( 1) Where in a sale of goods the seller is in breach of the implied condition as to title, 

the Victorian Act says that the buyer may not discharge the sale without giving notice to 

the seller and providing the seller with a reasonable opportunity to cure the defect in 

title. The purpose is to overcome the effect of the decision in Butterworth v. Kingsway 

Motors Ltd [1954] 2 All ER 694. 

(2) Where a buyer discharges the contract of sale for breach of condition, the Victorian 

Act says the court may require the buyer to pay the seller compensation for the buyer's 

use of the goods in the period before discharge. One consequence is to overcome the 

windfall effect of the decision in Rowland v. Divall [1923] 2 KB 500 in cases involving 

breach of the implied condition as to title. However, the provision is not limited to title 

cases. 
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(3) The Victorian Act takes an expansive approach to what constitutes a sale by sample. 

For the purpose of the relevant implied terms, a sale by sample is not limited to the case 

where there is a term in the contract, express or implied, to the effect that the sale is a 

sale by sample. It also applies where the buyer is induced by the showing of a sample to 

make the purchase. 

( 4) The Victorian Act designates as "conditions" the terms implied in a sale of services. 

The implication is that the buyer may discharge the contract if the seller is in breach. 

However, the Act is silent on the limits of this right. It is presumably subject to the 

common law doctrine of affirmation and possibly also to the doctrine of substantial 

performance. 

(5) The Act implies terms in a contract for services where the buyer is induced by a 

demonstration of the services or a result achieved by the services to make the purchase. 

The requirements are that the services must correspond in nature and quality with the 

services shown in the demonstration or must correspond in quality with the services 

that achieved the demonstrated result, and that the services will be free from any defect 

rendering them unfit for their normal purposes. 

(6) In the case of a sale, the buyer's right to reject goods for breach of condition is 

limited by reference to acceptance. Passing of property is not a bar to rejection. 

"Acceptance" has the same meaning as in the earlier part of the Act, subject to the 

qualification that the following conduct of the buyer is deemed not itself to constitute 

acceptance:(!) retention or use of the goods within a reasonable period after it becomes 

apparent that they are defective; (2) failure to inform the seller of the rejection within 

that period; and (3) delivery of the goods to the seller for repair or replacement. As 

mentioned above, the Act is silent on loss of the right of discharge in the case of a sale 

of services and a goods lease. This means the common law rules apply. 

[65]  To repeat, these measures are all limited to consumer transactions. In the case of 

measures ( 1 ), (2) and ( 6), in particular, it is hard to see the reason for the limitation. 

(iii) New South Wales. The implied conditions and warranties set out in the New South 

Wales Sale of Goods Act 1923 apply to both commercial and consumer transactions. 

However, Part VIII of the Act incorporates special provisions relating to consumer sales. 

The distinctive features are as follows: 

( 1) The implied terms are made mandatory for consumer sales, except that the implied 

condition of merchantable quality can be excluded if the goods are second-hand. 

(2) An express warranty in a consumer sale does not negative the statutory implied 

condition of merchantable quality. 
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(3) Where in any proceedings arising out of a consumer sale (except if the goods are 

second-hand), the court concludes the goods are not of merchantable quality, the 

manufacturer may be joined in the proceedings and ordered to remedy the defect. 

Manufacturer's liability 

(i) State laws. South Australia was the first Australian jurisdiction to enact comprehensive 

manufacturers' liability legislation: Manufacturers Warranties Act 1974. The Australian 

Capital Territory followed suit soon afterwards with the Manufacturers Warranties Act 197 5. 

The South Australian Act applies when goods are sold by retail in that State. It creates a 

notional contract between the manufacturer of the goods and the consumer and it implies in 

this contract warranties of merchantable quality and, where the goods are of a kind likely to 

require repair or maintenance, that spare parts will be available for a reasonable period 

following the date of manufacture. The manufacturer is also liable for breach of express 

warranty made in relation to the goods. The ACT legislation is similar except that it also 

includes implied warranties governing correspondence with description, fitness for purpose 

and correspondence with sample. 

[66] Part Ill, Div 5 of the Queensland Fair Trading Act 1989 contains provisions that deal 

specifically with consumer warranties. The requirements are as follows: (1) the warranty 

must be evidenced by a document that is given to the consumer; (2) it must be so worded as 

to express, as tersely as possible, clearly and accurately, every act required to be performed 

to honour the warranty, and every act required to be performed by the consumer in order to 

be entitled to claim on the warranty; (3) it must clearly and accurately specify the name and 

place of business of the person by whom it is issued; (4) the duration of the warranty must 

be clearly specified; (5) the procedure for making a claim on the warranty must be clearly 

specified, including the designation of an address in Australia to which claims may be sent; 

(6) it must clearly specify how expenses incurred in honouring the warranty are to be borne; 

and (7) it must clearly state that the benefits conferred on the consumer are additional to all 

other applicable rights and remedies. Failure to comply is an offence. The word "warranty" 

or "guarantee" may not be used in a document unless the document incorporates a warranty 

that applies to every major component of the goods. It is an offence to communicate a 

warranty without a reasonable belief that the warranty will be honoured. 
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(ii) Trade Practices Act 1974 (Cth), Part V, Div. 2A. The Trade Practices Act was amended 

in 1977 to incorporate manufacturers' liability provisions based on the text of the ACT 

statute. The provisions make a manufacturer statutorily liable to consumers for loss caused 

by product defects. Liability does not extend to third parties such as bystanders or non­

owners who happen to be using the goods, and the legislation is limited to consumer goods 

(goods of a kind that are ordinarily acquired for personal, domestic or household use or 

consumption). As in the case of the ACT law, the basic scheme is to make the manufacturer 

liable to the consumer on the same footing that the immediate supplier is liable. Accordingly, 

a manufacturer may be required to pay damages if, for example, the product is not of 

merchantable quality or fit for its purpose, or if it does not correspond with a description the 

manufacturer has applied to it. There are also requirements governing reasonable availability 

of spare parts and repair facilities and manufacturers' express warranties. There has been 

only a handful of reported cases decided under the provisions in the more than 20 years 

since their enactment. 

(iii) Trade Practices Act 1974 (Cth), Part VA. The Trade Practices Act was amended again 

in 1992 to incorporate a new Part VA, dealing with manufacturers' liability. The new 

provisions were meant to give effect to recommendations made by the Australian Law 

Reform Commission and the Victorian Law Reform Commission in their joint report on 

product liability. The text of Part V A is based on the European Community Product Liability 

Directive. Part V, Div.2A is still in place. The two sets of manufacturers' liability provisions 

overlap and to some extent are inconsistent. The main differences are as follows: ( 1) the 1977 

provisions are an extension of contract law, whereas the 1992 provisions are an extension 

of tort law; (2) the 1977 provisions apply to goods that are defective in the sale of goods 

sense, namely goods that are not of merchantable quality, fit for their purpose, and so on, 

whereas the 1992 provisions define defect by reference to a standard of safety that "persons 

generally are entitled to expect"; (3) the 1977 provisions cover all kinds of loss recoverable 

in contract, including any amount by which the defect makes the goods themselves less 

valuable, whereas the 1992 provisions are limited to personal injury, loss relating to other 

goods and loss relating to buildings; ( 4) the 1992 provisions are not limited to consumer 

goods, though they do not apply to losses that are recoverable under workers' compensation 

laws; (5) the 1992 provisions include a contributory negligence defence and a state of the 

art defence; and (6) the 1977 provisions benefit the immediate consumer and any person 

who derives title to the goods through or under the consumer, while the 1992 provisions 

extend to other third parties as well. 
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Misrepresentation 

(i) State misrepresentation laws. The Australian Capital Territory and South Australia 
have enacted misrepresentation statutes based substantially on the Misrepresentation Act 
1967 (U.K.). The main reforms the legislation makes are to: (1) abolish the doctrine of 
merger and the rule in Seddon v. North East Salt Co [1905] 1 Ch.326; (2) introduce a 
statutory damages remedy for non-fraudulent misrepresentation; (3) invest courts with a 
discretion to disallow rescission and award damages instead; and (4) prevent reliance on 
exclusion clauses except to the extent that the court considers fair and reasonable. The 
significance of the legislation has been diminished by the enactment of the misleading 
conduct provisions of the Trade Practices Act 1974 (Cth) and the state fair trading laws (see 
below). Nevertheless it continues to have a role to play in non-business transactions because 
the misleading conduct provisions are limited to conduct that is engaged in "in trade or 
commerce". 

(ii) Sale of goods legislation. Amendments to the Sale of Goods Act 1923 (NSW) in 1988 
reformed the law by: (1) avoiding the decision in Watt v. Westhoven [1933] VLR 458 (a 
Victorian Supreme Court case which held that a contract for the sale of goods could not be 
rescinded in equity for innocent misrepresentation); and (2) abolishing the doctrine of merger 
and the rule in Seddon v. North East Salt Co. in relation to contracts for the sale of goods. 
Amendments to the Victorian Goods Act 1958, made in 1981, introduced a statutory right 
of rescission for non-fraudulent misrepresentation in the case of consumer sales and leases. 

(iii) Trade practices and fair trading legislation. Trade Practices Act 1974 (Cth), s.52 (1) 
provides as follows: 

"A corporation shall not, in trade or commerce, engage in conduct that is misleading 
or deceptive or is likely to mislead or deceive". 

[67] There are corresponding provisions in the various state and territory fair trading 
laws. Section 52 is relevant to contracts for the sale of goods, but it is by no means exclusively 
a sales measure. Nor, despite the fact that it appears in the Consumer Protection part of the 
statute, is it an exclusively consumer protection measure. It is a commercial law reform 
measure of general application. Section 52 is probably the single most heavily litigated 
statutory provision in Australia and it is certainly one of the most significant reforms to 
have been made to Australian commercial law. Case law on s.52 has radically transformed 
the law of misrepresentation, and it has affected many other areas of law as well including 
the law of passing off, unfair competition and defamation. Section 52 is routinely pleaded 
in these areas, with the common law causes of action either pleaded in the alternative or not 
pleaded at all. See further Duggan, "Misrepresentation" in Patrick Parkinson ( ed), The 
Principles of Equity (LBC Information Services Ltd Sydney Aust., 1996), 158 at 181-200. 
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Unconscionable transactions 

[68] Unconscionability legislation has been high on the Australian legislator's agenda for 
the past decade or so. The main initiatives are as follows: 

Contracts Review Act 1980 (N.S.W.) 

• Consumer Credit Code, sections 70-72 

• Trade Practices Act 1974 (Cth), Part IVA 

• Fair Trading Act 1985 (Vie), section l lA and corresponding provisions in other 
States and Territories. 

[69] These measures were all substantially influenced by UCC section 2-302. They are 
not limited to sales contracts. The Contracts Review Act 1980 (N.S .W.) provides for the 
reopening of a contract if it is found by a court to be unjust. "Unjust" is defined to include 
"harsh, unconscionable or oppressive". The Act includes a list of factors the court must take 
into account in judging a contract. The court can refuse to enforce a contract or any part of 
it, avoid the contract or any provision or vary the contract. The Consumer Credit Code 
reopening provisions are similar to the Contracts Review Act 1980 (NSW), but they are 
limited to credit contracts, mortgages and guarantees. Trade Practices Act 1974 (Cth), Part 
IV A prohibits unconscionable conduct in trade or commerce in connection with the supply 
of goods or services to consumers. It also contains a section aimed at protecting small 
business purchasers and suppliers in their dealings with large corporations. The section 
prohibits unconscionable conduct in trade or commerce in connection with the supply to a 
small business purchaser ("business consumer") or the acquisition from a small business 
supplier of goods or services. It does not apply if the business consumer or small business 
supplier is a public listed company, and it is limited to transactions where the price is $1 
million or less. Remedies for contravention include statutory damages awards, injunctions 
and rescission and related orders. 

Car sales 

[70] All states and territories have enacted legislation governing motor vehicle dealers. 
The laws are not uniform but they deal with most, and in some cases all, of the following 
matters: ( 1) licensing of dealers; (2) disclosures before sale; (3) form and content of sale 
contracts; ( 4) dealer's obligation to repair; ( 5) misleading and deceptive practices; ( 6) dispute 
resolution; and (7) the establishment of statutory compensation funds. The dealer's obligation 
to repair is additional to the dealer's obligations deriving from the sale of goods and trade 
practices legislation implied terms. In some states, the obligation is limited to used vehicles, 
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but in others it extends to new cars as well. The dealer's obligation is to repair any defect 
that appears in the vehicle within the statutory period. The relevant period is defined in 
terms of both time and the distance the vehicle has traveled since purchase. The length of 
the period varies depending, in most states, on the price the buyer paid for the vehicle. If the 
price falls below a certain figure, there is no repair obligation at all. The dealer can exclude 
the obligation, but only in relation to specified defects and only if, in the case of a used 
vehicle, a statutory notice disclosing the defect and other information is displayed on the 
vehicle at the time of sale. The obligation to repair does not apply to specified parts and 
accessories nor does it apply in specified cases, for example where the defect is attributable 
to misuse by the buyer. 

APPENDIX 3 

SUMMARY OF PROPOSED CHANGES FOR [NEW] REVISED UCC ARTICLE 2 

Introduction 

[71] Article 2 of the Uniform Commercial Code (Sales) is currently under revision by the 
American Law Institute and the National Conference of Commissioners on Uniform State 
Laws. The process has not been an easy one. A draft revised Article 2, which had already 
been approved by the American Law Institute, was due to be considered at the July 1999 
NCCUSL annual meeting. However, there had been widespread criticism of the draft and it 
was removed from the agenda. A freshly appointed drafting committee prepared a new 
draft revision for presentation at the May 2000 ALl annual meeting. The draft was debated 
at the ALl meeting, but ALl will not give its final approval until next year. In the meantime, 
the draft is due for consideration at the July-August 2000 NCCUSL annual meeting. The 
main changes the draft proposes to Article 2 are in the following areas: 

• scope 

• electronic contracting 

• "battle of the forms" 

• unconscionability 

• warranties 

• remedies. 

[72] The following discussion looks at each of these areas in turn. It draws on the Prefatory 
Note to the current draft revision and the draft section comments. 
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Scope 

[73] UCC section 2.102 is the current scope provision. It says that, unless the context 
otherwise requires, Article 2 applies to "transactions in goods". The draft revision substitutes 
a new provision, numbered section 2.1 03. The main purpose is to clarify the application of 
Article 2 to mixed transactions involving the sale of goods and computer information. 
Proposed section 2.103 mirrors the Uniform Computer Information Transactions Act. It 
reads in relevant part as follows: 

"(b) If a transaction includes computer information and goods, this article applies to 

the goods but not to the computer information or informational rights in it. However, if 
a copy of a computer program is contained in and sold, or pursuant to section 2.313A 
or 2.313B, leased as part of goods, this article applies to the copy and computer program 
unless: 

(I) the goods are a computer or computer peripheral; or 

(2) giving the buyer or lessee of the goods access to or use of the program is 
ordinarily a substantial purpose of transactions in goods of the type sold or leased. 

(c) In a transaction that includes computer information and goods, then with regard to 
the goods, including any copy of a computer program constituting goods under 
section 2.1 02( a)(23), the parties may not by agreement alter a result that would otherwise 
be required by this article". 

[74] The expressions "computer information", "computer program", "information", 
"informational content" and "information rights" are all defined in proposed section 2.102(a). 

[75] The draft comment to section 2.103 says: 

"This section states, with a limited exception, that the rules in Article 2 do not explicitly 
apply to the computer information aspect involving both the sale of goods and the transfer 
of an interest in computer information. In that case, ifthe State has not enacted a statute 
(such as the Uniform Computer Information Transactions Act) specifically dealing with 
computer information transactions, a court must select an appropriate rule to govern 
that aspect of the transaction." 
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[76] The limited exception is that Article 2 does apply to the computer information 
component of the transaction if a computer program is contained in the goods and supplied 
with them, subject to the qualification that section 2.1 03(b) mentions. So, for example, the 
computer program that controls a car's antilock braking system is governed by Article 2, as 
is the copy in which the program is contained. However, an upstream contract to develop or 
supply the program to the car manufacturer is beyond the scope of Article 2. So is a separately 
licensed program for a digital camera that enables the camera to link to a computer: draft 
Comment on section 2.103. 

Electronic contracting 

[77] The draft revision contains provisions to facilitate electronic sales contracts. The 
Article 2 formal requirements have been redrafted in medium neutral language. For example: 

• the statute of frauds provision in current section 2.201 requires a contract in some 
cases to be evidenced "in writing" "signed" by or on behalf of the party against whom 
enforcement is sought. The proposed new provision refers instead to a "record" 
"authenticated" by or on behalf of the party against whom enforcement is sought. 
"Record" means "information that is transcribed on a tangible medium or that is stored 
in an electronic or other medium and is retrievable in perceivable form":  
section 2.102(a)(34). "Authenticate" means "(i) to  sign, or (ii) to  execute or otherwise 
adopt a symbol, or encrypt or similarly process a record in whole or in part, with the 
present intent of the authenticating person to identify the person or to adopt or accept a 
record or term": section 2.1 02( a)( 1 ). There are corresponding changes to the modification, 
rescission and waiver provision in section 2.209; 

• the parol evidence rule in section 2.202 has been modified, substituting "record" for 
"writing"; and 

• the rules governing contract formation in section 2.204 now make express reference 
to the "interaction of electronic agents". Draft new section 2.204( d) reads as follows: 

"(d) Except as otherwise provided in sections 2.211 through2.213, the following 
rules apply: 

(1) A contract may be formed by the interaction of electronic agents of the 
parties, even if no individual was aware of or reviewed the electronic agents' 
actions or the resulting terms and agreements. 

(2) A contract may be formed by the interaction of an electronic agent and an 
individual acting on the individual's own behalf or for another person. A contract 
is formed if the individual takes actions that the individual is free to refuse to 
take or makes a statement that the individual has reason to know will: 
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(A) cause the electronic agent to complete the transaction or performance; 
or 

(B) indicate acceptance of an offer, regardless of other expressions or actions 
by the individual to which the electronic agent cannot react. 

(3) If an offer evokes an electronic record in response, a contract is formed, if 
at all: 

(A) if the electronic record operates as an acceptance under section 2.206, 
when the record is received; or 

(B) if the offer is accepted under section 2.206 by an electronic performance, 
when the electronic performance is received". 

[78] Subsections (d)(l )  and (2) are derived from Uniform Electronic Transactions Act, 

section 14(a) and (b). 

[79] According to the draft Comments, subsection ( d)(l )  confirms that contracts may be 
formed by machines functioning as electronic agents for parties to a transaction. The purpose 
is to negate any claim that lack ofhuman intent at the time of contracting prevents a contract 
from coming into existence. When machines are involved, the requisite intent to contract 
flows from the programming and use of the machine. Subsection (d)(2) validates contracts 
formed by an individual and an electronic agent. It substantiates an anonymous click-through 
transaction. Subsection (d)(3) places the risk of transmission in an electronic transaction on 
the sender. Contrast the rule for paper transactions, which is that acceptance occurs at the 
point of dispatch. 

[80] Draft sections 2.211,2.212 and 2.213 are new. Section 2.211 deals with the legal 
recognition of electronic contracts, records and authentication. It provides as follows: 

"(a) A record or authentication may not be denied legal effect or enforceability 
solely because it is in electronic form. 

(b) A contract may not be denied legal effect or enforceability solely because an 
electronic record was used in its formation. 

(c) Subsection (a) and section 2.1 04(b) and (c) only apply to transactions between 
parties each of which agrees to conduct transactions by electronic means. Whether 
the parties agree to conduct transactions by electronic means is determined from 
the context and surrounding circumstances, including the parties' conduct. 
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(d) This article does not require a record or authentication to be created, generated, 
sent, communicated, received, stored, or otherwise processed by electronic means 
or in electronic form. 

(e) A contract formed by the interaction of an individual and an electronic agent 
under section 2.204(d)(2) does not include terms provided by the individual if the 
individual had reason to know that the agent could not react to the terms as 
provided". 

[81] Subsections (a) and (b) derive from Uniform Electronic Transactions Act, 
section 7(a) and (b). Subsections (c) and (d) derive from UETA section 5(a) and (b). 
Subsection (e) derives from Uniform Computer Information Transactions Act, section 206( c). 

[82] Draft section 2.212 deals with attribution. It provides as follows: 

"An electronic record or an electronic authentication is attributed to a person if the 
record was created by or the authentication was the act of the person or the person's 
electronic agent or the person is otherwise bound by the act under the law". 

[83] This provision is based on UETA section 9. The draft Comments explain the provision 
as follows: 

"As long as the electronic record was created by a person or the electronic authentication 
resulted from a person's action it will be attributed to that person. The legal effect of the 
attribution is to be derived from other provisions of this Act or from other law. This 
section simply assures that these rules will be applied in the electronic environment. A 
person's actions include actions taken by a human agent of the person as well as actions 
taken by an electronic agent, i.e., the tool, of the person. Although this section may 
appear to state the obvious, it assures that the record or authentication is not ascribed to 
a machine, as opposed to the person operating or programming the machine". 

[84] Section 2.213 says: 

"(a) An electronic record is effective when received even if no individual is aware of 
its receipt. 

(b) Receipt of an electronic acknowledgment of an electronic record establishes that 
the record was received but, in itself, does not establish that the content corresponds to 
the content received". 

[85] The provision is adapted from UETA, section 15 (e) and (f). The draft Comments 
explain the provision as follows: 
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"1 Subsection (a) makes clear that receipt is not dependent on a person having notice 
that the record is in the person's electronic system. Receipt occurs when the record 
reaches the designated system whether or not the recipient ever retrieves the record. 
The paper analog is the recipient who never reads a mail notice. 

2 Subsection (b) provides legal certainty regarding the effect of an electronic 
acknowledgment. It only addresses the fact of receipt, not the quality of the content, nor 
whether the electronic record was read or 'opened"'. 

Battle of the forms 

[86] The draft revises and simplifies the "battle of the forms" provision in section 2.207. 
The new draft section 2.207 reads as follows: 

"If (i) conduct by both parties recognizes the existence of a contract although their 
records do not otherwise establish a contract, (ii) a contract is formed by an offer and 
acceptance, or (iii) a contract formed in any manner is confirmed by a record that contains 
terms additional to or different from those in the contract being confirmed, the terms of 
the contract, subject to section 2.202, are: 

(1) terms that appear in the records of both parties; 

(2) terms, whether in a record or not, to which both parties agree; and 

(3) terms supplied or incorporated under any provision of the [Uniform Commercial 
Code]". 

[87] The new provision states the terms of all contracts, and it is not limited to cases 
where there has been a battle of the forms. The draft Comments explain the provision as 
follows: 

"1 This section applies only when a contract has been formed under other provisions 
of Article 2. Its function is to define the terms of that contract. Where forms are exchanged 
before or during performance, the subsection differs from original section 2.207 and the 
common law in that it gives no preference to the first or the last form; it applies the same 
test to the terms in each. Terms in a record that insist on all of that record's terms and no 
others as a condition of contract formation have no effect on the operation of this section. 
(Of course where one party's record insists on its own terms as a condition to contract 
formation, where that party does not perform or otherwise acknowledge the existence 
of a contract, and where the other party does not agree to those terms, the record's 
insistence on its own terms will keep a contract from being formed under 
section 2.204 or 2.206, and section 2.207 will not be applicable.) . . .  
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2 By inviting a court to determine whether a party "agrees" to the other party's terms, 
the text recognizes the enormous variety of circumstances that may be presented to a 
court under this section, and the section gives the court greater discretion to include or 
exclude certain terms than original section 2.207 did. In many cases mere performance 
should not be construed to be agreement to terms in another's record by one that has 
sent or will send its own record with additional or different terms. Thus a party that 
sends a record (however labeled or characterized, including an offer, counteroffer, 
acceptance, acknowledgment, purchase order, confirmation or invoice) with additional 
or different terms should not be regarded as having agreed to any of the additional or 

different terms by performance; in that case the terms are found under paragraph ( 1) 

(terms in both records) and paragraph (3) (supplied by this Act). By the same reasoning 
performance after an original agreement between the parties (orally, electronically or 
otherwise) should not normally be construed to be agreement to terms in the other's 
record unless that record is part of the original agreement. 

The rule would be different where no agreement precedes the performance and only 
one party sends a record. If, for example, a buyer sends a purchase order, there is no oral 
or other agreement and the seller delivers in response to the purchase order but does not 
send its own acknowledgment or acceptance, the seller should normally be treated as 
having agreed to the terms of the purchase order". 

Unconscionability 

[88] There are no substantive changes to the text of section 2.301, but the Preliminary 
Comment has been redrafted to encourage courts to be more flexible in their application of 
the provision to consumer contracts. The Prefatory Note to the draft revision summarizes 
the changes as follows: 

Specifically, the Preliminary Comment: 

Recognizes that in certain circumstances a term can be held unenforceable on the 
basis of procedural or substantive unconscionability alone . . .  

Recognizes that disclaimers that meet the conspicuousness and language 
requirements of section 2.316 can be held unconscionable under the traditional test 
. . .  ; and 

Provides additional support for the requirement imposed by some courts under 
section 2. 719 that sellers using exclusive remedy clauses provide at least a minimum 
adequate remedy to their buyers". 
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Warranties 

(i) Remedial promises. The draft revision introduces a new category of actionable statement 
called a "remedial promise". A remedial promise is a promise by the seller to repair or 
replace goods or to refund all or part of the price upon the happening of a specified event: 
section 2.102(a)(35). Examples include a commitment to repair any parts that prove to be 
defective, or a commitment to refund the purchase price if the goods fail to perform in a 
certain manner. The purpose is to resolve a statute of limitations problem. Section 2. 725 
currently provides that a right of action for breach of express warranty accrues at the time 
of tender, unless the warranty explicitly extends to future performance of the goods, in 
which case the cause of action accrues when the breach is or should have been discovered. 
By contrast, a right of action for breach of an ordinary (non-warranty) promise accrues 
when the breach occurs. The courts have divided on which of these rules applies where the 
seller breaches a commitment to take remedial action in relation to the goods in the event of 
a defect. Some courts have applied the time oftender rule. Others have applied the discovery 
rule even though the promise in question referred to the seller's future performance, not the 
performance of the goods themselves: draft Comment on section 2.103(a)(35). Draft 
section 2. 725 introduces a special set of rules for remedial promises. The basic rule is that 
the right of action accrues when the remedial promise is not performed when due. However, 
this is subject to a statute of repose-type qualification. If the remedial promise is made in 
connection with a warranty arising under section 2.313 (express warranties ),2.314 
(merchantability) or 2.315 (fitness for purpose) or under section 2.313A or 2.313B 
(obligations to remote purchasers), an action may not be commenced more than two years 
after the right of action accrues or the period oflimitations for the warranty or other obligation 
expires. If the remedial promise is not made in connection with any of the obligations 
specified above (for example, where the seller promises to repair or replace any part that 
proves to be defective but does not warrant that the parts will not fail), then an action may 
not be commenced more than two years after the right of action accrues or four years after 
tender of delivery to the immediate buyer or receipt of the goods by the remote purchaser, 
as the case may be: draft Comment on section 2.725. 

(ii) Warranty of title. The draft revision amends section 2.312(1) (warranty of title) to 
cover the case of colourable claims that affect the value of the goods. The amendment says 
that the title "shall not, because of any colorable claim to the goods, unreasonably expose 
the buyer to litigation". Examples include a sale of goods where the seller's title is subject 
to litigation at the suit of a third party, and a sale of goods that are subject to export restrictions 
in their country of origin: draft Comment on section 2.312. The draft Comment says that 
"not only is the buyer entitled to a good title, but the buyer is also entitled to a marketable 
title, and until the colorable claim is resolved the market for the goods is impaired". The 
amendment codifies case law on the application of section 2.312. 
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(iii) Express warranties. Section2.313( 1) currently reads as follows: 

"Express warranties by the seller are created as follows: 

(a) Any affirmation offact or promise made by the seller to the buyer which relates 
to the goods and becomes part of the basis of the bargain creates an express warranty 
that the goods shall conform to any affirmation or promise. 

(b) Any description ofthe goods that is made part of the basis of the bargain creates 
an express warranty that the goods shall conform to the description. 

(c) Any sample or model which is made part of the basis of the bargain creates an 
express warranty that the whole of the goods shall conform to the sample or model". 

[89] The draft revision adds a further category of case as follows: 

"(d) Any remedial promise made by the seller to the immediate buyer creates an 
obligation that the promise will be performed upon the happening of the specified event". 

[90] Section 2.313 imposes obligations on the seller to the immediate buyer only. The 
draft revision adds new sections 2.313A and 2.313B imposing warranty-type obligations 
on the seller to remote purchasers in certain cases. Section 2.313A covers obligations to a 
remote purchaser created by a record packaged with or accompanying goods. The draft 
Comment says the provision is meant to deal with so-called "pass-through warranties". The 
typical case is where a manufacturer sells packaged goods to a retailer and includes in the 
package a record that sets out the obligations the manufacturer is willing to undertake in 
favour of the end consumer. The provision is limited to new goods that are sold in the 
normal chain of distribution. The operative part of the section reads as follows: 

"(b) If a seller makes an affirmation of fact or promise that relates to the goods, provides 
a description that relates to the goods, or makes a remedial promise, in a record packaged 
with or accompanying the goods, and the seller reasonably expects the record to be, and 
the record is, furnished to the remote purchaser, the seller has an obligation to the remote 
purchaser that: 

( 1) the goods will conform to the affirmation of fact, promise or description unless 
a reasonable person in the position of the remote purchaser would not believe that the 
affirmation of fact, promise or description created an obligation; and 

(2) the seller will perform the remedial promise". 
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[91] The measure of damages for breach of these obligations is "the loss resulting in the 
ordinary course of events as determined in any manner that is reasonable." The seller is 
liable for incidental or consequential damages under section 2.715, but not for lost profits. 
The seller may limit or modify liability under the section so long as the modification or 
limitation is furnished to the remote purchaser no later than the time of purchase or it is 
contained in the record that contains the affirmation of fact, promise or description: 
section 2.313A( d). 

[92] Section 2.313B is a parallel provision that covers obligations to a remote purchaser 
created by communication to the public. The typical case is where: a manufacturer makes 
statements in its advertising which, if made to an immediate buyer, would amount to an 
express warranty or remedial promise under section 2.313; and the goods are sold to a 
person other than the recipient of the advertising and are then resold or leased to the recipient. 
By imposing liability on the seller, the section adopts the approach of cases such as Randy 
Knitwear Inc. v. American Cynamid Co. 11 N.Y. 2d 5; 226 N.Y.S. 2d 363; 181 N.E. 2d 399 
(Ct App. 1962): draft Comment on section 2.3138. Section 2.313B does not apply if the 
seller's communication is made to an immediate buyer. The immediate buyer's remedy is 
governed by section 2.313.  To recover under section 2.3138, the remote purchaser must, at 
the time of purchase, have knowledge of the affirmation of fact, promise, description or 
remedial promise and must also have an expectation that the goods will conform or that the 
seller will comply. 

(iii) Third party beneficiaries of warranties, express or implied, warranty obligations 

and remedial promises. Section 2.318 in certain circumstances extends the seller's liability 
for breach of express or implied warranty to third parties such as the buyer's family members 
and guests. The draft revision expands this provision to cover obligations arising under 
sections 2.313A and 2.3138. 

(iv) Disclaimer of warranty. Section 2.316 deals with exclusion or modification of 
warranties. The draft revision changes the current rules by imposing more detailed 
requirements for exclusion clauses in consumer contracts. The relevant part of the new 
provision reads as follows: 

"(b) Notwithstanding subsection (c), unless the circumstances indicate otherwise, all 
implied warranties are excluded by expressions such as "as is" or "with all faults" or 
similar language or conduct that in common understanding make it clear to the buyer 
that the seller assumes no responsibility for the quality or fitness of the goods. In a 
consumer contract evidenced by a record, the requirements of this subsection must be 
satisfied by conspicuous language in the record. 
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(c) Subject to subsection (b), to exclude or modify an implied warranty of 
merchantability or fitness, or any part of either implied warranty, the following rules 
apply: 

(1) In a consumer contract, the language must be in a record and be conspicuous 
and: 

(A) in the case of an implied warranty of merchantability state "The seller 
undertakes no responsibility for the quality of the goods except as otherwise 
provided in this contract"; and 

(B) in the case of an implied warranty of fitness, state "The seller assumes no 
responsibility that the goods will be fit for any particular purpose for which you 
may be buying these goods, except as otherwise provided in the contract." 

(2) In a contract other than a consumer contract, the language is sufficient if: 

(A) in the case of an implied warranty of merchantability, it mentions 
merchantability; and 

(B) in the case of an implied warranty of fitness, it states, for example, "There 
are no warranties that extend beyond the description on the face hereof'. 

(3) Language that satisfies paragraph (I) also satisfies paragraph (2)." 

[93] Draft section 102(a) (10) defines "conspicuous" in medium neutral terms as follows: 

"'Conspicuous', with reference to a term, means so written, displayed or presented that 
a reasonable person against which it is to operate ought to have noticed it. A term in an 
electronic record intended to evoke a response by an electronic agent is conspicuous if 
it is presented in a form that would enable a reasonably configured electronic agent to 
take it into account or react to it without review of the record by an individual. Whether 
a term is 'conspicuous' or not is a decision for the court. Conspicuous terms include the 
following: 

(A) with respect to a person: 

(i) a heading in capitals equal to or greater in size than the surrounding text, or in 
contrasting type, font or col or to the surrounding text of the same or lesser size; 
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(ii) language in the body of a record or display in larger type than the surrounding 
text, or in contrasting type, font or color to the surrounding text ofthe same size, or 
set off from surrounding text ofthe same size by symbols or other marks that call 
attention to the language; and 

(B) with respect to a person or an electronic agent, a term that is so placed in a 
record or display that the person or electronic agent cannot proceed without taking 
action with respect to the particular term." 

Remedies 

(i) Prepaying consumer buyer. Section 2.502 currently allows a prepaying consumer buyer 
to recover the goods if the seller becomes insolvent within ten days after receipt of the first 
installment of the purchase price. The draft revision extends this right of recovery to a 
consumer buyer in the case where the seller repudiates the contract or fails to deliver the 
goods as agreed. 

(ii) Cure. Section 2.508 currently gives the seller a right of cure in cases where the buyer 
rejects the goods. The new draft provision extends also to the case where a non-consumer 
buyer justifiably revokes acceptance of the goods under section 2.608(a)(2). The seller 
must have performed in good faith. Also, where the agreed time for performance has passed, 
the cure must be "appropriate and timely in the circumstances". The seller is required to 
compensate the buyer for the buyer's reasonable expenses caused by the seller's breach of 
contract and subsequent cure. 

(iii) Notice of breach. Section 2.605 covers the case where a buyer rejects goods but fails 
to notify the seller of a particular defect that is ascertainable by reasonable inspection. The 
provision says that the buyer may not rely on the unstated defect to justify rejection or 
establish breach where: (1) the seller could have cured the defect if stated seasonably; or (2) 
between merchants, the seller has after rejection made a request in writing for a full and 
final statement of all defects on which the buyer proposes to rely. The draft revision expands 
this rule to cover revocations of acceptance. It also limits the consequences to the buyer of 
non-compliance. It prevents the buyer from relying on the defect to justify the rejection or 
revocation of acceptance. However, in contrast to the current law it does not prevent a 
buyer in a damages claim from relying on the unstated defect to establish breach. Waiver of 
a right to damages for a breach because of a failure properly to notify the seller is governed 
by section 2.607(c)(l). The revised version of this provision says that "where a tender has 
been accepted, the buyer must within a reasonable time after the buyer discovers or should 
have discovered any breach notify the seller; however, failure to give timely notice bars the 
buyer from a remedy only to the extent that the seller is prejudiced by the failure" (emphasis 
added). The words in italics are new. 
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(iv) Reasonable use of goods following rejection or revocation of acceptance. 

Section 2.608 governs the buyer's right to revoke acceptance of goods. The draft adds a 
new subsection (1) which says that if the buyer uses the goods after a rightful rejection or 
justifiable revocation of acceptance, the following rules apply: ( I )  any use by the buyer 
that is unreasonable under the circumstances is wrongful as against the seller and is an 
acceptance only if ratified by the seller; and (2) any use of the goods that is reasonable 
under the circumstances is not wrongful as against the seller and is not an acceptance, but 
in an appropriate case the buyer may be required to compensate the seller for the value of 
the use. Rule ( l )  gives the seller a choice between ratifying the use, thereby treating it as 
an acceptance or pursuing a remedy in tort for conversion. Rule (2) permits reasonable 
use for the purpose of mitigating the buyer's loss. 

(v) Measuring market-based damages. Section 2.708 governs the seller's right to damages 
for non-acceptance or repudiation. Section 2.713 governs the buyer's right to damages for 
non-delivery or repudiation. Current section 2. 708 measures the seller's damages by reference 
to the market price of the goods at the time and place for tender. Current section 2.713 
measures the buyer's damages by reference to the market price of the goods at the time the 
buyer learned of the breach. Draft new section 2. 713 changes the date to the date of tender. 
Draft new sections 2. 708 and 2. 713 both incorporate a provision to clarify the proper measure 
of damages in the case of anticipatory repudiation. The measure is the difference between 
the contract price and the market price at the expiration of a commercially reasonable time 
after the aggrieved party learned of the repudiation. 

(vi) Seller 's consequential damages. Section 2. 710 currently governs the seller's right to 
incidental damages. The draft revision adds a new subsection to cover consequential damages: 
compare current section 2. 715 (buyer's incidental and consequential damages). Consequential 
damages include any loss resulting from general or particular requirements and needs of 
which the buyer at the time of contracting had reason to know and which could not reasonably 
be prevented by resale or otherwise. The seller's right to recover consequential damages is 
limited to non-consumer transactions. 

(vii) Specific performance. Section 2.716 currently says that specific performance may 
be decreed where the goods are unique or in other proper circumstances. The draft new 
provision goes on to say that in a contract other than a consumer contract, specific 
performance may be decreed if the parties have agreed to it. However, even if the parties 
have agreed to specific performance, it may not be decreed if the breaching party's sole 
remaining obligation is the payment of money. 
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(viii) Liquidated damages. The draft revision simplifies the rules in section 2. 718 governing 
the enforceability of liquidated damages provisions. 

(ix) Statute of limitations. The draft revision amends the statute of limitations provision 
in section 2. 725. The basic four year limitation period has been supplemented by a rule that 
permits a cause of action to be brought within one year after the breach was or should have 
been discovered but no later than five years after the time the cause of action would otherwise 
have accrued. The new provision precludes sellers from reducing the limitation period in 
consumer contracts. It also clarifies the accrual rules for causes of action based on different 
obligations. 

APPENDIX 4 

ULCC, REPORT OF THE COMMITTEE OF EXPERTS 
ON DRAFT ONTARIO ACT (1981) 

CONTENTS 

1 Letter of Transmittal 
2 Introduction to the Report 
3 The Draft Act with Comments on the section [omitted] 
4 Appendix: Comparative Analysis [omitted] 

The Chairman of the Uniform Law Section 
George B. Macaulay, Q.C. 

Dear Mr. Macaulay: 

The Committee on Sale of Goods has completed its terms of reference, and submits herewith 
its Report on Sale of Goods. 

Dr. Derek Mendes da Costa, 
Chairman 
E. Arthur Braid 
Michael G. Bridge 
Diane Campbell 
David Vaver 

Ronald C. C. Cuming 
Karl J. Dore 
Michel Paquette 

333 



UNIFORM LAW CONFERENCE OF CANADA 

INTRODUCTION 

[94] At the sixty-first Annual Meeting of the Uniform Law Conference of Canada, held in 
Saskatoon in 1979, the Uniform Law Section considered a report of the Ontario 
Commissioners on the subject of the 1979 Report on Sale of Goods (hereafter OLRC 
Report) of the Ontario Law Reform Commission (hereafter OLRC). The Ontario 
Commissioners proposed that a committee be appointed to consider the need for new, revised, 
uniform sale of goods legislation, and, if such a need existed, to assess the utility of the 
OLRC Report as the basis for such uniform law. The Uniform Law Section also considered 
a letter from Dr. Derek Mendes da Costa, Q.C., dated August 20,1979 written on behalf of 
the law reform agencies. The letter supported the proposal of the Ontario Commissioners 
and stressed the willingness of the law reform agencies to participate in the work of the 
proposed committee. The Uniform Law Section referred the matter to the Executive "for 
development as speedily as is practicable". 

[95] The Executive considered the matter at its meeting on August 24 1979, and requested 
Dr. Mendes da Costa: 

to ascertain the Law Reform Agencies that wished to participate in the Sale of Goods 
Project; 

2 to recommend to the Executive for appointment the names of not more than five 
persons representative of the participating Provinces and of the various regions of Canada 
to constitute a Committee to study the Draft Act attached to the Report of the Ontario 
Law Reform Commission on the Sale of Goods and to report thereon to the 1980 Annual 
Meeting of the Uniform Law Section with a recommendation for its adoption as a Uniform 
Act in its present form or with such changes as they considered necessary; 

3 to submit a budget to the Executive for the operations of the Committee during the 
year 1979-1980. 

[96] A Sale of Goods Committee was subsequently struck but with an increased 
membership. The members of the Committee are: Dr. Derek Mendes da Costa, Q.C. 
(chairman) (Ontario); Professor Arthur Braid (Manitoba); Mr. Michael Bridge (who replaced 
Mr. George Field) (Alberta); Professor R. C. C. Cuming (Saskatchewan); Mr. Karl J. Dore 
(New Brunswick); M. Michel Paquette (who replaced Professor Claude Samson) (Quebec); 
Miss Diane Campbell (P.E.L), and Professor David Vaver (British Columbia). Professor 
Jacob S. Ziegel of Toronto served as consultant to the Committee but had no voting rights. 
Apart from this fact, it should of course be clearly understood that the Committee alone is 
responsible for the decisions taken by it. 
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[97] The Committee held an organizational meeting in Toronto in November, 1979, and 
has met since then on twelve occasions including most recently on July 28 and 29, 1981. 
During this period the Committee has considered every recommendation in the OLRC Report 
and its proposed legislative implementation at least once, and difficult or contentious issues 
more often. The Committee has also had the benefit of numerous memoranda on particular 
topics prepared by the members of the Committee and Professor Ziegel. 

THE NEED FOR A REVISED ACT 

[98] All the common law provinces have adopted, more or less verbatim, the Sale of 
Goods Act 1893 (U.K.), and the Act is still in force in those Provinces.' The United Kingdom 
Act has been amended in important respects2 but only one of those amendments has been 
adopted anywhere in Canada. Nor, for the most part, have the Provinces adopted many 
changes of their own. Most of the Provinces have adopted consumer protection Acts which 
qualifY or supplement the Sale of Goods Act in important respects; but, as their names 
imply, their effect is restricted to consumer transactions. For the most part, non-consumer 
transactions have been left untouched. 3 By way of contrast, in the United States, the earlier 
Uniform Sales Act, which was substantially modeled on the United Kingdom Act, has been 
superseded by an entirely new legislative effort, Article 2 of the Uniform Commercial Code 
(hereafter UCC).4 

The citations and a comparative table of the sections will be found in GHL Fridman, The 
Sale of Goods in Canada 2nd ed., pp. 4-5. One of the earliest initiatives of the Conference 
of Commissioners on Uniformity of Legislation in Canada was to encourage the Provinces 
that had not yet done so to adopt the UK Act of 1893, but the Act was never formally 
adopted as a Uniform Act. See Proc. 1st Ann. Meeting, 1918, p. 9, and IIProc. 2nd Ann. 

Meeting, pp, 7, 11 and 60. 
2 See OLRC Report, pp. 8-9. The 1893 Act and the subsequent amendments have now 
been consolidated in The Sale of Goods Act, 1979, c. 54 (U.K.). 

OLRC Report, pp. 9-11. 
4 Ibid., pp. 12 et seq. 
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[99] Having regard to the many changes that have occurred in Canada since the adoption 
ofthe United Kingdom Act, we agree with the OLRC that there is a need for a revised Sale 
of Goods Act tailored to meet Canadian conditions and perceptions, and that every reasonable 
effort should be made to maintain uniformity among the Provinces by the adoption of a 
Uniform Sale of Goods Act. 5 We also agree that an amended version of the Ontario draft 
bill commends itself for this purpose. We have prepared such an amended draft Act and 
submit it herewith for adoption by the Uniform Law Conference as the Uniform Sale of 
Goods Act 1981. Part II of this Report contains an annotated version of our draft Act. The 
annotations explain what changes, if any, were made to the corresponding provisions of the 
Ontario draft bill, and why. The Table of Concordance, following the Table of Contents at 
the beginning of our draft Act, also shows what changes were adopted in the organization 
of the sections and their numbering. 

[100] We devote the balance of this Introduction to a brief review of the most important 
changes made by us to the Ontario draft bill. 

SALIENT FEATURES OF CHANGES TO ONTARIO DRAFT BILL 

I Basic Behavioural Norms: Good Faith and Unconscionability 

[101] Ontario bill, s. 3.1, like the existing provincial Acts, permits the parties to vary or 
exclude altogether their rights and duties arising by implication of law. In the Ontario bill, 
however, the power to vary or exclude does not extend to the obligations of good faith, 
diligence, reasonableness and care prescribed by the Act. The Committee agrees that, in a 
modem milieu, minimum benchmarks of decent contractual behaviour must be maintained, 
but the Committee was concerned about the broad reach of the good faith requirement in 
Ontario bill, s. 3.2.6 Some members felt that it could affect the exercise of every right and 
obligation of the parties and expose it to ex post facto review and potential attack. Whether 
this would have happened in practice is debatable (and even more debatable is whether 
such attacks would have succeeded). The Committee agreed, however, that the scope of 
s. 3.2 should be confined to the "performance" of a duty created by the contract or the Act, 
good faith itselfbeing defined in s.1.1(1)15 (as before) as "honesty in fact and the observance 
of reasonable standards of fair dealing". 

5 Ibid., p. 30. 

6 Section 3.2 of the Ontario bill reads: "Every right and duty that is created by a contract 
of sale or by this Act imposes an obligation of good faith in its enforcement or performance 
whether or not it is expressly so stated." The "good faith" requirement is discussed in the 
OLRC Report, pp. 163-69. 
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[ 102] The Committee made only minor changes to the powers conferred on the courts in 
Ontario bill s. 5.2, to police unconscionable bargains or manifestly unfair terms contained 
in a contract. We agree with the OLRC7 that such an explicit power is preferable to the 
covert tools frequently used by Canadian recognize that several of the Provinces have now 
adopted business practices and trade practices legislation to deal with contractual abuses in 
the consumer area, and that at least two provinces (Ontario and Manitoba) are considering 
more comprehensive unfair contract terms legislation. In our view, there is no justification 
for restricting the courts' reviewing power to consumer contracts and, in the interests of 
uniformity, the unconscionability provisions should be retained in the Act until such time as 
a majority of the Provinces have adopted general unconscionability legislation. 

II Formational Issues 

[ 1 03] Unlike the present provincial Acts, the Ontario bill contains a substantial number of 
provisions dealing with the formation, assignment and modification of contracts of sale. 
We support this attempt to modernize some basic contractual rules but feel that some 
amendments are desirable to the following provisions appearing in the Ontario bill. 

Conflicting Writings and "Battle of the Forms": UCC 2-207 deals with this difficult 
topic which has been much litigated in the United States. The OLRC felt that the section 
raises too many problems of construction to make it entirely suitable for adoption, and 
that only subs. (3) should be adopted in Ontario. Ontario bill, s. 4.2(3), accordingly 
provides: 

(3) Conduct by both parties which assumes the existence of a contract is sufficient 
to establish a contract of sale although the writings or other communications of the 
parties do not otherwise establish a contract, and in such a case the terms of the 
contract consist of those terms on which the parties have agreed together with any 
supplementary terms incorporated under any provision of this Act. 

[ 104] It was the Committee's view that this solution was too rigid and might lead to 
undesirable results. We have therefore replaced s. 4.2(3) with two new provisions. First, 
s. 4.2(3) of the draft Act provides that a reply purporting to be an acceptance of an offer 
shall be treated as an acceptance, even though the reply contains additional or different 
terms, if the changes "do not materially alter the terms of the offer". Secondly, and more 
importantly, new s. 4.3 deals with the situation, corresponding to UCC 2-207(3), where one 
or other party has proceeded with performance of the contract even though the parties' 
communications do not show mutual assent to a single set of contractual terms. In such 
circumstances, the court is invested with broad powers to deal with the conflicting terms if 
it concludes that "having regard to all of the circumstances, the one party, by his conduct in 
receiving or shipping the goods or otherwise, has not in fact assented to conflicting terms of 
the other party and that it would be unreasonable to hold such parties to such terms" 
(s. 4.3(2)). 

7 OLRC Report, eh. 7, pp. 153 et seq. 337 
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2 Parol Evidence Rule. We agree with the conclusion in the OLRC Report, pp. 110-17, 
that the parole evidence rule, as traditionally interpreted, should cease to apply in contracts 
of sale and that a court should be free to hear all relevant evidence to determine the 
terms of the bargain struck between the parties. A similar conclusion, in a wider setting, 
was reached in a subsequent report by the British Columbia Law Reform Commission. 8 

[105] We feel, however, that Ontario bill, s. 4.6, which gives effect to the OLRC 
recommendation, is too compressed and that the effect of abolishing the parol evidence rule 
should be spelt out more fully. Accordingly, s. 4.8 of the draft Act provides: 

4.8 No rule oflaw or equity respecting parol or extrinsic evidence and no provision in 
a writing shall prevent or limit the admissibility of evidence to prove the true terms of 
the agreement, including evidence of any collateral agreement or representation, or 
evidence as to the true identity of the parties. 

[1 06] Section 4.8 does not mean of course that a court must always "or even most of the 
time" accept the parol evidence when it varies or conflicts with the written terms. It means 
simply that the court may admit it and may take it into consideration in determining whether 
the writing was intended by both parties to be the exclusive expression of their agreement. 

(3) Binding Character of Modifications without Consideration. An important aspect 
of the Ontario bill's attempt to liberalize some of the existing rules of consideration is 
the provision, in its s. 4.8(1), that an "agreement in good faith modifying a contract of 
sale needs no consideration to be binding". Some members of the Committee felt keenly 
that a promise "not paid for" should be enforceable only to the extent that it has actually 
been relied upon; until such time a party should be free to withdraw from the executory 
portion of such an agreement and revert to the terms of the original contract after giving 
reasonable notice to the other party. We accepted this argument and a provision to this 
effect now appears in s. 4.10 of the draft Act. 

Ill Warranty Provisions 

[107] Definition of'Express Warranty': The existing distinction in sales law between 
contractual and non-contractual representations, the one amounting to a warranty and the 
other not, has been a source of recurring difficulty because of the problem of devising a 
satisfactory test to distinguish between them and because of the inadequate remedies available 
under existing law for a non-contractual representation. The OLRC Report favoured adopting 
the reliance test in s.12 of the American Uniform Sales Act as the definition of an express 
warranty, and this was done in Ontario bill, s. 5.10. The OLRC Report recognized, however,9 

8 Law Reform Commission of British Columbia. Report on Parol Evidence Rule (1979) 
LCR 44. 

9 OLRC Report, pp. 140-41, and 489-91. 
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that this expanded definition could give rise to undesirable results in the case of 
representations by private sellers (or buyers), but eventually decided to defer the whole 
question of damages claims in private sales for consideration by the OLRC in its Law of 
Contract Amendment Project. The Committee agrees with the soundness of the reliance test 
(though not where the representation clearly amounts to a term of the agreement), but we 
also felt that the question of remedies had to be addressed. Our solution will be found in 
s. 9 . 1 9( 1 )(b) of the draft Act, which confers a broad remedial discretion on the court with 
respect to a breach ofwarranty "not amounting to a term of a contract". In such a case, the 
court may grant one or more of the following remedies: rescission, reduction in the price, 
and damages. In considering which of these remedies to exercise the court may take into 
account such factors as: 

(a) the fact that both persons are merchants or that one or neither is a merchant; 

(b) whether the person giving the warranty or contractual undertaking purported to 
have knowledge or expertise, or, as the other party knew, was merely transmitting 
information derived from another source; 

(c) whether the person giving the warranty or contractual undertaking was negligent; 
and 

(d) any other relevant circumstance. 

[1 08] The net result, it will be seen, is to retain a substantial measure of difference between 
contractual and non-contractual warranties, but one which gives the court much greater 
remedial flexibility than is possible under existing law. 

[109] Manufacturers ' Liability for Breach of Express and Implied Warranties. The 
Committee also experienced some difficulty with Ontario bill, s. 5.18. It is a commonplace 
that under the existing law a buyer, not in privity with the manufacturer, experiences great 
difficulty in holding the manufacturer liable for defective goods even though it is the 
manufacturer who normally advertises and creates the market for them. Of course, the 
buyer has his recourse against the person (usually a retailer) from whom he bought the 
goods, but this may avail him little if the immediate seller is judgment proof or has gone out 
of business. Moreover, the retailer may have similar difficulties in obtaining satisfaction 
from the manufacturer if he bought the goods, not from the manufacturer, but from an 
intermediate distributor. 10 

1 0  This point is illustrated by the recent decision of the English Court of Appeal in Lambert 
v. Lewis, [1980] 1 All. E.R. 978, rev' d on other grounds [ 1981 ] 1 All. E.R. 1185 (H.L. ). 
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[ 11 0] Where the manufacturer advertises directly to the public, a member of the public 
may have redress under the doctrine of collateral warranty. Section 5 .10 of both the Ontario 
bill and the draft Act gives statutory legitimacy to the doctrine. However, this still leaves a 
large gap. Ontario bill, s. 5 .18, provides that the express and implied warranties of "a prior 
seller", and any remedies for breach thereof, enure in favour of a subsequent buyer who 
suffers injury because of a breach of the warranty. Section 5.18( 4) goes on to provide that 
the measure of damages recoverable by a subsequent buyer shall be no greater than the 
damages that the immediate buyer could have recovered from such a prior seller, if a 
successful claim had been brought against the immediate buyer for breach of the same 
warranty and the immediate buyer had made a claim over against the prior seller. 
Section 5 .18 was only put forward by the OLRC for purposes of discussion." The OLRC 
made no recommendations concerning its enactment. 

[ 111] The Committee also debated the wisdom of including such a provision in the draft 
Act. Some members of the Committee felt the whole problem was best left to be dealt with 
in the context of consumer product warranties legislation. Other members were concerned 
that only a minority of the Provinces have so far adopted consumer product warranties 
legislation and that there was little evidence that the remaining Provinces were in a hurry to 
follow the lead of Saskatchewan, New Brunswick, and Quebec. It was also pointed out that 
Lambert v. Lewis12 showed that privity problems were not confined to consumer sales, and 
that it would be anomalous if a modern sales Act failed to acknowledge, however modestly, 
one of the most pressing problems in this branch of the law. It was these latter arguments 
that ultimately prevailed and, as a result, the Committee decided to retain s. 5.18 in an 
amended form as a fully fledged section in the draft Act. However, in the draft Act the 
section is restricted by subs. (l)(d) to cases where the prior seller is a merchant who sells 
goods that are subsequently resold Ontario bill, s. 5.18(5), which in effect made the section 
non-excludable, has been omitted, thus subjecting such a disclaimer to the usual test of 
unconscionability. 

1 1  OLRC Report, p. 247. 

12 Supra, n. 10. 
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IV Special Property and Insurable Interest 

[112] Following the UCC precedent, the Ontario bill has eliminated title issues as a factor 
in d�termining the rights and duties of buyer and seller vis-a-vis one anotherY In partial 
substitution, Ontario bill, s. 7.1, adopts the UCC concept of the buyer's special property 
and insurable interest, both of which arise by identification of existing goods to the contract. 
The insurable interest speaks for itself. "Special property" is a relevant connecting factor in 
Article 2 for the purpose of allowing the buyer to claim goods in the hands of an insolvent 
seller that have been paid for (UCC 2-502) and to bring an action in tort against third parties 
for injury to the goods (UCC 2-722). The OLRC decided that neither section was suitable 
for adoption in the Ontario bill. 14 In view of this conclusion, the question to which the 
Committee addressed itself was whether or not special property still serves a useful purpose. 
The Committee was especially troubled by the case of the buyer of identified goods who 
has paid all or part of the price, but has not received delivery of the goods because of the 
seller's insolvency. It felt that endowing the buyer with a special property may still assist 
him in obtaining the goods and in bringing tortious claims against third parties even before 
he has received the full title to the goods. The Committee therefore decided that both aspects 
of s. 7.1 should be retained. It also felt that the buyer's special property was a relevant 
factor for the court to consider in an action for special performance, and the draft Act so 
provides in s. 9.20(2). 

V Excuse for Failure of Presupposed Conditions 

[113] An important group of provisions in Part VIII of the Ontario bill ss. 8.13 to 8 .17) 
deals with the effects of unforeseen circumstances on the parties' obligations. The 
Committee's changes here were of a twofold character. First, the sequence of the sections 
was arranged in a more logical pattem. 15 Secondly, the scope of s. 8.12 of the draft Act, 
which corresponds to Ontario bill, s. 8.13, was narrowed somewhat. Both sections deal 
with the effect on the contract of an attempt to sell non-existing goods and with cases where 
casualty is suffered by the goods subsequent to the conclusion of the contract. The point 
was made that, since s. 7. 7 operates to preserve bargains where the goods are non-conforming, 
it would be consistent with this approach for the dispensing power in s. 8.12 to be as narrow 
as reasonably possible for goods damaged or destroyed before delivery. Accordingly, 
s. 8.12(3) of the draft Act provides that Rules 1 and 2 of subs. (1) do not apply where "the 
seller is able to tender performance that differs in no material respect from that agreed on". 

1 3 See s. 6.2 and OLRC Report, eh. 5 .  

14 OLRC Report, pp. 265, and 276-78. 16 See OLRC Report, eh. 6(B) and eh. 17, pp. 459-61; 
and Ontario bill, ss. 8.1, 8.10, 8.2, 9.3(2) and 9.12(2). 

1 5 See now ss. 8.11 to 8.15. 
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VI Remedies for Breach 

[ 114] Doctrine of Substantial Breach. No single issue provoked livelier discussion within 
the Committee than the question of what type of breach should be sufficient to entitle a 
buyer to reject non-conforming goods and either party to cancel the contract for breach by 
the other. The OLRC Report, deviating from the perfect tender rule in UCC Article 2, adopted 
the position that only a "substantial breach", defined in Ontario bill, s. l . l (1)24, should 
justify such strong remedies. 16 Ontario bill, s. 7. 7, further qualified the right to cancel by 
conferring on the seller a broad right to cure even a substantial breach where this could be 
done without unreasonable prejudice to the buyer. The Committee felt that these provisions 
were too complex and perhaps too generous to the seller. It favoured a "perfect tender" 
rule with respect to the seller's obligations and the buyer's right to reject, coupled with 
substantially the same right to cure as under the Ontario bill. A similar regime has also been 
adopted with respect to breaches by the buyer although, in the nature of things, the buyer's 
right to cure in such cases is much more simply described.17 In the Committee's view, the 
effect of these changes is to reach a result not dissimilar from that of the Ontario bill but by 
a more direct route. There are two important exceptions to the strict performance rule. In 
the case of installment contracts (s. 8.10) and in cases of anticipatory repudiation (s. 8.8), 
only a substantial or total breach will confer a right to cancel the contract. The Committee 
is of the view that these revised provisions will have two salutary effects. First, they will 
encourage a performing party to take his duties seriously since he will not be able to shelter 
behind the confident beliefthat a minor breach can lead only to a damages claim. A reduction 
in the price may indeed be an appropriate remedy under the new provisions (e.g., for the 
delivery of non-conforming goods) but the burden will be on the seller to show this, and he 
will have a strong inducement to make his offer promptly. The second salutary effect will 
be that, where a breach has occurred, the parties will be obliged to negotiate a settlement in 
faith since neither party will enjoy absolute rights. 

16 See OLRC Report, eh. 6(b) and eh. 17, pp 459-61; and Ontario bill, ss. 8.1, 8.10, 8.2, 
9.3(2) and 9.12(2). 

17 See draft Act, ss. 9.4(t) and 9.5 (seller's rights), and ss. 8.1, 9.12 and 7.7 (buyer's rights). 
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[ 1 1 5] Rejection and Revocation of Acceptance. "Revocation of acceptance" is the term 
used in the UCC and in Ontario bill, s. 8.8, to describe the right of a buyer to reject 
non-conforming goods even after he is deemed to have accepted them. The OLRC Report18 
considered the possibility of collapsing the distinction between rejection and revocation of 
acceptance, but concluded it was not feasible in view of the important role reserved for 
acceptance (narrowly defined) in the Ontario bill in determining when the seller is entitled 
to sue for the price. For reasons that are explained below, the Committee reached the 
conclusion that the link between acceptance and entitlement to price should be severed so 
that this obstacle to eliminating the distinction has been removed. However, the Conunittee 
still thought acceptance a useful and familiar concept for other purposes and decided to 
retain it (see s. 8.2 ofthe draft Act). What the Committee has done instead is to expand the 
concept of acceptance so as to merge rejection and revocation of acceptance. This was 
possible because, under s. 8.2(2) of the draft Act, mere lapse of time no longer amounts to 
acceptance (as it is under the existing law and under the Ontario bill), except where (i) the 
buyer knew or ought to have known of the non-conformity, (ii) the goods are no longer in 
substantially the condition in which the buyer received them, or (iii) the non-conformity is 
of a minor character. Apart from this change, the sequence of the sections in Ontario bill, 
ss. 8.2 to 8.8, has been rearranged and their number reduced by two by consolidating several 
of the provisions. 

[ 1 1 6] Seller 's Right to Price. As already mentioned, under Ontario bill, s. 9. 1 1 ,  following 
UCC 2-709, the seller is entitled to recover the price only where the goods have been 
accepted by the buyer or where one of the other enumerated exceptions applies. The 
Conunittee was of the view that the acceptance test was a little too severe and might result 
in a seller having to take back goods that had already been shipped to the buyer. It preferred 
instead a "delivery" test as the touchstone of the seller's entitlement to the price. This is the 
test adopted in s. 9 . l l ( l )(a) of the draft Act. "Delivery" for this purpose is defined in 
subs. (4). The seller also retains the right to sue for the price in the same circumstances as 
under the Ontario bill, viz., where at the material time the goods were at the buyer's risk or 
where the seller can show that there is no alternative market for the goods. 

1s Op. cit., pp. 474-75. 
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[117] Remedies Common to the Parties. The Ontario bill, following the existing provincial 
Acts and the structure of part VII ofUCC Article 2, treats separately the seller's and buyer's 
claim for damages. In a search for greater economy of language and a desire to avoid the 
unnecessary repetition of provisions, the Committee decided to combine several of the 
damages provisions in what is now s. 9.18 of the draft Act. The Committee also thought it 
desirable to include in s. 9.18(3) a specific reference to the aggrieved party's duty to mitigate 
his damages. 

[118] Damages in Private Sales. As previously mentioned, the OLRC Report considered 
this a generally neglected branch of sales law but ultimately decided that the question should 
be referred, in a broader setting, to its Law of Contracts Amendment Project. The Committee 
was of the view that something should be done now, and that the right solution was to give 
the court the same discretion to vary the remedy or substitute other remedies as it has in the 
case of a breach of warranty not amounting to a term of the contract of sale (see s. 9.19(I )(a)). 
Reference was made earlier to s. 9.19(2), which lists some of the factors to be taken into 
consideration by the court in determining whether or not to exercise its discretion. 

[119] Specific Peiformance. In addition to the change involving the relevance of the buyer's 
special property in the goods, only one significant alteration has been made to the provisions 
in Ontario bill, s. 9.18. Section 9.20 of the draft Act covers suits by a seller as well as a 
buyer. The change was made because the Committee felt there may be circumstances-as, 
for example, in requirement and output contracts and in situations involving third party 
contracts19 -where damages may not be an adequate remedy to an aggrieved seller. Of course, 
the remedy itself remains discretionary, as is true under the existing law and under the 
Ontario bill. 

DOCUMENTS OF TITLE 

[120] "Documents of title" is a term that appears frequently in the draft Act,2° and 
necessarily so, to describe the rights and obligations of the parties under a contract of sale 
and in the context of the exceptions to the nemo dat rule. The draft Act also distinguishes 
between negotiable and non-negotiable documents of title.2 1  

1 9 Cf Beswick v. Beswick, (1968) A.C. 58 (H.L.). 

20 See e.g., ss. 6.1(3)2, 6.2, 7.2(4), 7.4, 7.5, 7.8, and 7.9. "Document of title" is defined in 
s. l . l (1)11. 

2 1  See sections cited in previous note. 
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[ 121] The OLRC was of the view that the Ontario law of documents of title was badly 
fragmented, not always consistent, and incomplete in important respects, and it recommended 
that the Ontario law be comprehensively examined with a view to its systematic codification. 22 

The Commission also recommended that Article 7 ofthe Uniform Commercial Code should 
be considered with a view to determining its suitability for adoption in Ontario. 

[122] The Committee fully endorses the sentiments of the OLRC and believes them to be 
as relevant to the position in the other common law Provinces as they are in Ontario. The 
Committee is particularly concerned that there is no proper common law or comprehensive 
statutory basis for distinguishing between negotiable and nonnegotiable documents of title, 
although the distinction is a vital one for the purposes of the draft Act. We therefore 
recommend, as a matter of some urgency, that the Uniform Law Conference establish a 
committee to review the existing federal and provincial law and to make recommendations 
with respect to the adoption of a Uniform Documents of Title Act. 

CONCLUSION 

[123] It is always hazardous to generalize about a draft Act as complex as the present one. 
It would be fair to conclude, however, that certain themes are pervasive throughout much of 
the draft Act, which generally favours flexibility, reasonable conduct, and an enlarged scope 
for the exercise of judicial discretion in difficult situations. In adopting this approach or, 
more accurately, in pursuing and adapting an approach already very evident in the Ontario 
bill, the Committee has not lost sight of the importance of certainty and predictability in 
commercial transactions. It believes, however, that the certainty is often illusory and that in 
daily practice sellers and buyers themselves adopt the same attitude of flexibility and 
reasonableness that the draft Act seeks to promote. 

22 OLRC Report, p. 329, recom. 1-2. 
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ANNEXE F 

[voir la page 77] 

LOI SUR LA VENTE D 'OBJETS 

A RESUME 

[1] Nous avons ete pries de donner notre opinion sur !'inclusion eventuelle d'une Loi 

uniforme n?visee sur la vente d 'objets (LURVO) dans la Strategie nationale sur le droit 
commercial de la Conference pour !'harmonisation des lois au Canada (CHLC) et, si nous 
estimions cette inclusionjustifiee, de dire si la Loi uniforme sur la vente d 'objets (LUVO) 
approuvee en principe par la CHLC en 1982 devait jouer ce role. 

[2] Nous avons tire les conclusions suivantes : 

a) les ventes continuent a j ouer un role central dans 1' economie canadienne et partant, 
dans le droit canadien, et une strategie sur le droit commercial qui ne ferait pas place 
au droit de la vente serait gravement deficiente; 

b) no us ne sommes pas partisans de 1' approche fragmentee adoptee en matiere de 
reforme du droit de la vente par le Royaume-Uni et, dans une moindre mesure, par 
I' Australie. 

[3] Nous recommandons : 

a) que la Loi uniforme sur la vente d 'ob jets approuvee par la CHLC en 1982 forme 
la base d'une Loi uniforme revisee sur la vente d 'objets qui serait parrainee par la 
CHLC, mais ne devrait pas etre adoptee sans un examen ulterieur, parce que 

i) de nombreux changements se sont produits depuis 20 ans sur le planjuridique, 
economique et technologique; 

ii) Le barreau canadien du commerce n'etait pas represente au Comite d'experts 
cree par la CHLC en 1979 pour examiner le texte provisoire de la Loi revisee sur 

la vente d 'objets prepare par la Commission de reforme du droit de !'Ontario 
(CRDO); 

iii) entre 1981 et 1990, la Section de redaction legislative de la CHLC a apporte 
a I' avant -projet de loi uniforme de 1981 de nombreux changements de formulation 
dont n'a pas ete saisi le Comite d'experts ou qu'il n'a pas approuves; 
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iv) nous estimons qu'il faudrait constituer et financer suffisamment un nouveau 
comite a fin qu' i l  examine 1 '  avant-proj et de loi de 1982 et  fasse des 
recommandations compte tenu des facteurs mentionnes du paragraphe i) au 
paragraphe iii); 

v) quand le Comite aura presente ses propositions de Loi uniforme revisee sur 

la vente d 'objets, a supposer que ses recommandations soient approuvees par la 
CHLC, il y aura lieu d'encourager les provinces et les territoires de common law 
a adopter comme modele la nouvelle Loi. 

b) pour ce qui est de la situation du Quebec, nous sommes d'avis qu'etant donne 
1 'histoire, la structure et le traitement du droit de la vente dans le Code civil du Quebec, 
il serait irrealiste d' esperer voir le Quebec adopter la Loi uniforme revisee sur la vente 

d 'objets. Toutefois, comme les questions fondamentales en matiere de vente sont les 
memes dans tout le Canada, le Quebec et les provinces de common law ont beaucoup 
a s'apprendre mutuellement quand il s'agit d'elaborer des solutions adaptees au 
xxr· siecle; mais 

c) si le besoin se presente, on pourrait envisager d'adopter une version nationale de 
la Convention sur la vente intemationale de marchandises (CVIM) pour reglementer 
les ventes entre les parties contractantes du Quebec et des provinces de common law. 
Nous ne sommes cependant pas convaincus de la necessite d'un instrument legislatif 
aussi detaille. 

B RAPPORT 

I LE ROLE DES VENTES DANS L'ECONOMIE CANADIENNE 

[ 4] Il n' est vraiment pas necessaire d 'invoquer une plethore de statistiques pour se persuader 
de 1' importance des ventes dans 1' economie canadienne. Les preuves en sont omnipresentes, 
d'un bout du Canada a l'autre, de !'humble depanneur du coin aux supermarches et aux 
grands magasins, du petit magasin de vetements de Montreal, de Toronto, de Winnipeg et 
de Vancouver aux constructeurs de camions, d'automobiles et d'avions ainsi qu'aux 
raffineries de petrole et aux usines de produits chimiques des grands centres de fabrication 
et de transformation du Canada. 
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[5] Quelques statistiques temoignent par ailleurs de l 'ampleur du commerce des 
marchandises a l ' interieur des frontieres du Canada comme a l'exterieur, dans le cadre de 
ses exportations. En 1 996, la valeur globale des echanges interieurs a atteint I 03 7 milliards 
de dollars, dont 455 milliards au titre des marchandises. 1 Celle des exportations a destination 
des Etats-Unis a atteint 309,6 milliards de dollars en 1 999; a elle seule, l 'industrie automobile 
representait 99,5 milliards de dollars du total du commerce d'exportation a destination de 
tous les pays.2 Des statistiques anterieures montrent egalement l'intensite des echanges 
entre les provinces, qui atteignent souvent 50 pour cent ou plus du produit provincial.3 

Toutefois, !' importance economique du commerce des marchandises ne s'assortit pas d'un 
contentieux comparable en volume. Ainsi, pour la periode allant de 1 995 a avril l 999, les 
banques de QuickLaw ne citent que 1 49 affaires ou une loi provinciale sur la vente d'objets 
soit invoquee. Nous examinons le sens de cette anomalie apparente dans la suite du present 
rapport". 

11 EVOLUTION DU DROIT DE LA VENTE DANS LES RESSORTS DE COMMON 
LAW EN DEHORS DU CANADA 

Royaume-Uni 5 

[6] Toutes les societes organisees qui ont depasse le stade du troc ont besoin d'un systeme 
de regles sur la vente, aussi rudimentaire qu'il soit. Dans sa periode classique, le droit 
romain a elabore a cet egard un ensemble tres subtil qui devait ulterieurement influencer 
considerablement beaucoup de codes civils modemes et de regimes assujettis a un ordre 
juridique mixte, y compris les dispositions commerciales de ! 'ancien et du nouveau Code 

civil du Quebec. 

1 Transports Canada, www.tc.gc.ca 
2 Statistique Canada, www.statcan.ca/francais/Pgdb/Economy/intem.htm. Les chiffres ont 

ete arrondis au plus pres a la premiere decimal e. 
3 Voir John Whalley dans Trebilcock et col!., Federalism and the Canadian Economic 

Union, University of Toronto Press, 1 98 1 ,  p. 1 73- 1 78, tableaux 2 a 5. 

4 Infra, section V. l .  
5 Depuis 1 893, 1 'Ecosse est assujettie en matiere de vente a un regime juridique a peu pres 

semblable a celui de 1' Angleterre et du pays de Galles. 
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[7] Le droit de la vente en Angleterre est reste tres rudimentaire jusqu'a la fin du 

XVIIIe siecle, mais il s' est developpe rapidement par la suite sous I 'influence de la Revolution 

industrielle.6 En 1889, les regles de common law avaient atteint une telle complexite que le 

Grand chancelier d'alorsjugea qu'il fallait les codifier. Cette tache fut confiee a un redacteur 

competent, Mackenzie Chalmers, qui etait egalement tres verse en droit commercial. C'est 

ainsi que la Sale of Goods Act fut promulguee en 1893.7 Cette loi fut largement copiee dans 

d'autres pays du Commonwealth, notamment en Australie, en Nouvelle-Zelande et au 

Canada, et elle influen<;a aussi enormement la Uniform Sales Act de 1906 preparee par 

Samuel Williston pour la National Conference of Commissioners on Uniform State Laws 

(NCCUSL) des Etats-Unis. Neanmoins, malgre tous ses merites, la Sales of Goods Act 

(SGA) eut le malheur d'etre proclamee au moment meme ou le Royaume-Uni se preparait 

a enter dans I' age de I' automobile, de la production en serie et des produits preemballes et 

normalises, vendus a des consommateurs peu avertis. 

Apres la Seconde Guerre mondiale 

[8] Dans l'entre-deux-guerres, aucune modification serieuse ne fut apportee a la SGA, 

mais le droit anglais de la vente a connu de nombreux changements au cours des 50 demieres 

annees. Les innovations importantes de cette periode sont les suivantes :8 

1) Law Reform (Enforcement of Contracts) Act, 1954 (loi sur la reforme du droit 

(execution des contrats) de 1954 ). Cette loi a aboli les exigences relatives a la redaction 

de I' article 4 de la SGA pour les contrats de vente d'une valeur superieure a dix livres. 

2) Misrepresentation Act, 1967 (loi sur la representation trompeuse de 1967). Cette 

loi est venue changer quelques regles regissant les contrats obtenus grace a de fausses 

representations d'une partie et autoriser plus particulierement le recouvrement de 

dornmages-interets en cas d'assertions negligentes et inexactes de la part d'une partie 

contractante. 

3) Supply of Goods (Implied Terms) Act 1973 (loi sur la foumiture de marchandises 

(clauses implicites) de 1973) (« SOGIT de 1973 »). La SOGIT de 1973 est venue 

apporter trois grands changements : elle modifiait les clauses implicites de la SGA, 

limitait le droit dont jouissait le vendeur d'exclure ou de limiter la responsabilite en 

cas de violation des clauses implicites et promulguait des clauses implicites pour les 

contrats de vente a credit. 

6 Commission de reforme du droit de ! 'Ontario, Report on Sale of Goods, 3 vol. (1979) ,  

p. 7-8.  (<<Rapport de la CRDO ») 
7 A de menues exceptions pres, cette Loi s'applique egalement en Ecosse. 
8 On trouvera a !'annexe 1 une description plus detaillee des lois adoptees dans l'apres­

guerre au Royaume-Uni. 
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4) Consumer Credit Act 197 4 (loi sur le credit aux consommateurs de 1 97 4) ( « CCA 

de 1 974 » ). La CCA de 1 974 est venue annul er et remplacer les dispositions relatives 

aux clauses implicites des contrats de vente a credit de la SOGIT de 1973. Toutes les 

modifications etaient mineures et sans signification. 

5) Unfair Contract Terms Act 1977 (loi sur les clauses contractuelles injustifiees de 

1 977) (« UCTA de 1977 »). L'UCTA de 1 977 est une mesure contractuelle generale 

prevue pour reglementer les clauses d'exclusion. Elle comprend des dispositions 

expressement afferentes aux clauses d'exclusion dans les contrats de vente, les contrats 

de vente a credit et les autres contrats de fourniture de marchandises. Les dispositions 

relatives a la vente et aux contrats de vente a credit sont tirees de la SOGIT de 1973. 

6) Supply of Goods and Services Act 1982 (loi sur la foumiture de biens et de services 

de 1 982) ( « SGSA de 1982 » ). Cette loi introduit des clauses implicites dans les contrats 

de transfert de foumitures n'entrainant pas de vente, dans les contrats de louage et 

dans les contrats de fourniture de services. 

7) Consumer Protection Act 1987 (loi sur la protection des consommateurs de 1 987) 

( « CPA de 1 987 » ). La loi sur la protection du consommateur de 1987, partie I, porte 

sur la garantie du produit. Elle se fonde sur la directive concemant la garantie du 

produit de la Communaute europeenne. La partie 11 porte sur la securite des produits 

et la partie Ill sur les indications de prix trompeuses. 

8) Sale of Goods (Amendment) Act 1994 (loi modifiant la loi sur la vente d'objets de 

1 994) (« Loi modificatrice de 1 994 »). Cette loi est venue abroger la regie du marche 

public. 

9) Sale and Supply of Goods Act 1994 (loi sur la vente et la foumiture de marchandises 

de 1 994) (« SSGA de 1 994 »). La SSGA de 1 994 met en oeuvre les recommandations 

presentees par les commissions anglaise et ecossaise du droit dans leur rapport sur la 

vente et la fourniture de marchandises (Crnnd. 137, mai 1 987). Elle modifie trois des 

lois anterieures et apporte d'importantes modifications a la SGA cadre. 

1 0) Sale of Goods (Amendment) Act 1995 (loi modifiant la loi sur la vente d'objets 

de 1 995) ( « Loi modificatrice de 1 995 » ). Cette loi porte sur la vente d'une part indivise 

de biens, la vente de biens indetermines faisant partie de marchandises en vrac et la 

constatation par epuisement. 

[9] Compte tenu du grand nombre de changements apportes a la Sale of Goods Act 

britannique depuis 30 ans, des pressions s'exercent de plus en plus sur le gouvemement de 

la Grande-Bretagne pour qu'il adopte une loi revisee sur la vente d'objets. 
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Australie 9 

[ 10] I1 y a que1ques decennies que les legislateurs australiens successifs travaillent a la 

reforme du droit des biens, mais l'essentiel de leurs efforts s'est porte sur les operations 

grand public. Aucune tentative n'a ete faite pour reformer compli:tement le droit de la vente 

dans son ensemble. La Commission de reforme du droit de la Nouvelle-Galles du Sud a 

public en 1987 un rapport sur la vente d'objets ou elle recommandait quelques maigres 

reformes au chapitre :1 ) des assertions inexactes faites de bonne foi; 2) des conditions 

relatives aux intermediaires; 3) des exigences relatives aux preuves litterales; 4) de la cession 

du droit de propriete comme obstacle au droit de rejet de l'acheteur et 5) du rapport entre 

les regles qui regissent l'acceptation et le droit d'examen donne a l'acheteur par la loi. En 

1 988, la Nouvelle-Galles du Sud a modifie ses lois sur la vente d'objets afin de faire entrer 

ces recommandations en vigueur. Certaines de ces reformes ont egalement ete faites dans 

d'autres etats. La Commission de reforme du droit de l'Australie-Occidentale a entrepris 

d'elaborerun texte de reference sur la vente d'objets en 1 995. Elle a produit deux documents 

de travail, l'un sur les clauses implicites et l 'autre sur les regles applicables aux contrats de 

vente en equity. Toutefois, les travaux ont ete suspendus par la suite et n'ont pas encore 

repris. 

[ 1 1 ]  Dans le domaine des ventes au grand public, les reformes portent sur les elements 

suivants : 1 )  les clauses implicites et le droit de rejet de l'acheteur; 2) la responsabilite des 

fabricants; 3) les fausses representations et les pratiques dolosives; 4) les operations 

exorbitantes et 5) la vente d'automobiles. Un trait qui distingue notoirement la scene 

australienne de la situation canadienne est le role tres actif que jouent les lois du 

Commonwealth par le biais de la Commonwealth Trade Practices Act (loi sur les pratiques 

commerciales du Commonwealth) eu egard aux clauses implicites statutaires dans les contrats 

des consommateurs, a la responsabilite civile des entreprises commerciales en cas de fausses 

representations et de pratiques dolosives et a la garantie offerte par les fabricants aux acheteurs 

pour les marchandises defectueuses. 10 

On trouvera une description plus detaillee des lois australiennes a !'annexe 2. 
10 Le Commonwealth tient dans ces domaines sa competence du pouvoir octroye dans 

sa Constitution a ses societes commerciales et a ses transporteurs entre etats. 
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Etats-Unis d' Amerique 

Uniform Sales Act 

[12] Avant !'adoption de la Uniform Sales Act (loi uniforme sur la vente) en 1906, les lois 

sur la vente differaient beaucoup d'un Etat a l'autre et elles reposaient pour la plupart sur la 

jurisprudence. Malheureusement, les Etats-Unis ne reussirent pas tout a fait a atteindre leur 

objectif d'uniformite nationale, car 36 etats seulement adopterent la Loi avant qu'elle ne 

soit remplacee, au debut des annees 1950, par !'article 2 du Uniform Commercial Code 

(UCC). Williston admirait enormement le travail realise par Chalmers eu egard a la loi 

britannique. 11 y a toutefois de grandes differences entre cette demiere et celle des Etats­

Unis, et notamment11 : les Etats-Unis n'ont pas fait la distinction entre les garanties et les 

conditions, ils ont adopte une definition de garantie expresse basee sur la confiance et ils 

ont conserve un regime de reparation different pour les recours offerts aux acheteurs. 

Uniform Commercial Code, article 2 

[13) Le projet de code commercial uniforme a ete entrepris dans les annees 1940, sous les 

pressions exerces par le negociants qui souhaitaient voir reviser la Uniform Sales Act. 

Toutefois, a la fin, ce fut !'article 9 concemant les operations garanties qui fut !'element 

moteur de !'adoption du Code par tous les etats ainsi que par le district de Washington. 

[ 14] Le rapporteur en chef pour le Code, Karl Llewellyn, qui fut a us si le principal redacteur 

de !'article 2, avait beaucoup de reproches a adresser aux Etats-Unis et etait intimement 

convaincu que le droit modeme de la vente devait etre fonctionnel et souple et eviter les 

raisonnements bases sur des notions globales. ll sauta egalement sur 1' occasion de moderniser 

des aspects importants des regles de formation regissant les contrats de vente, et notamment 

le caractere contraignant des offres fermes (UCC 2-205), le chasse-croise de formulaires 

(UCC 2-207), !'interpretation des contrats a produire et a commander (UCC 2-306) et le 

caractere executoire des modifications apportees aux contrats qu 'elles soient ou non justifiees 

par une contrepartie (UCC 2-209). C'est egalement a Llewellyn qu'on doit le fameux 

paragraphe 2-302 qui autorise expressement les tribunaux americains a reglementer les 

clauses contractuelles injustifiees et les normes de conduite honnete appliquees aux parties 

marchandes dans l 'exercice de leurs pouvoirs contractuels. L'article 2 contient d'autres 

elements importants : 

11 

• le retour du titre au stade anterieur est la pierre de touche du transfert du risque et 

de !'alienation des autres droits et obligations decoulant du contrat (UCC 2-509); 

Voir rapport de la CRDO, vol. 1, p. 12-13. 
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• droit a une assurance convenable lorsqu 'une partie eprouve des doutes raisonnables 

quant a ! 'aptitude de !'autre partie a s'acquitter de ses obligations contractuelles 

(UCC 2-609); 

surcroit de souplesse au chapitre des effets de la repudiation anticipee 

(UCC 2-6 10); 

• droit confere a l 'acheteur de retirer son acceptation des biens en raison de vices 

caches (UCC 2-608); 

• annulation d'un contrat devenu inexecutable en raison de changements economiques 

radicaux et imprevus (UCC 2-6 13); 

• exception generale a la regie du nemo dat (le vendeur ne peut ceder un meilleur 

titre que celui qu'il avait) decoulant du fait que les objets ont ete confies a un negociant 

vendeur (UCC 2-403); 

• droit du vendeur a des resultats bien precis lorsqu'il n'existe pas de marche de 

rechange pour les objets (UCC 2-709). 

Article 2 revise 

[ 1 5] A partir du debut des annees 1980, les auteurs du Uniform Commercial Code ont 

entrepris differents remaniements des articles du Code. I! allait de soi d'inclure dans ce 

programme !'article 2. Un comite de revision de ! 'article 2 (qui prendrait plus tard le nom 

de comite de redaction de I' article 2) fut cree; il executa sa mission en deux eta pes. 12 A la 

premiere etape ( 1987- 1991), le groupe d'etude verifia qu'un consensus suffisant venait 

appuyer la revision. La seconde etape ( 1991- 1999) fut consacree au travail de revision et de 

redaction proprement dit. Le Comite acheva sa tache en 1999 et apres des debats passionnes, 

! 'article 2 revise fut approuve a l'assemblee annuelle des membres de !'American Law 

Institute {ALl), en mai 1999. Les changements importants apportes a !'article 2 sont les 

suivants13 : 

• de nouvelles dispositions relatives aux contrats electroniques sont venues s'ajouter 

(UCC 2-2 10, 2-2 13); 

• le critere du caractere abusif a ete elargi (UCC 2-302); 

• la disposition relative au « chasse-croise de formulaires » (UCC 2-207) a ete 

formulee autrement pour devenir plus soup le; 

12 ALl, Uniform Commercial Code, article 2 revise. Ventes. Proposed Final Draft, 

( !<'mai 1999), p. xxiii. 

13 On trouvera la liste complete des changements de fond dans Proposed Final Draft, 

xxiv- xxxi. 
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• les « garanties reparatrices » ont re9u un statut distinct (UCC 2-3 13)14 ; 

l 'avantage des garanties du vendeur a ete etendu aux acheteurs a distance 

(UCC 2-409); 

• la stipulation d'exoneration de garanties du client doit etre redigee dans un langage 

facile a comprendre pour le consommateur; 

• les acheteurs qui paient d'avance se sont vu accorder une plus forte protection 

(UCC 2-824). 

[ 16] Les conseillers juridiques des groupes industriels se sont vivement eleves contre 

certaines de ces modifications et esperaient beneficier de la part de la NCCUSL de plus de 

sympathie qu'ils n'en avaient re9u a l'assemblee annuelle de I' ALL L'article 2 revise etait 

a l 'ordre du jour de l'assemblee annuelle de la NCCUSL pour aout 1999. Craignant de 

temir !'image du Code en rejetant le rapport, le Bureau de la NCCUSL a decide d'accueillir 

une proposition de depot de ce rapport, qui fut effectivement depose. Autrement dit, le 

rapport fut renvoye a I' ALl pour qu'il en elimine les eJements qui pretaient le plus a la 

controverse. L' ALl forma un nouveau Comite de redaction et nomma un nouveau 

rapporteur15 en automne 1999. Le nouveau comite a presente un document de reflexion a 
l 'assemblee annuelle de mai 2000 de l 'ALI16 et devrait deposer un rapport final pour 

l'assemblee de 200 1 .  

Ill EVOLUTION DU DROIT CANADIEN DE LA VENTE 

Avant 1980 

[ 17] Toutes les provinces de common law ont adopte plus ou mains textuellement la loi 

britannique sur la vente d'objets de 1 893.17 Les changements qui ont pu lui etre apportes 

datent principalement d'apres la Seconde Guerre mondiale18 et ont ete inspires davantage 

14 Un statut distinct a ete juge necessaire pour surmonter les problemes poses par la loi sur 

la prescription. 

15 I! s'agit du professeur Henry D. Gabriel, de la Loyola University School of Law de la 

Nouvelle-Orleans. 

16 ALl, Uniform Commercial Code, [nouvel] article 2 revise. Vente. Document de travail 

(14 avril 2000) .  On trouvera a ! 'annexe 3 du present rapport un resume des changements 

qu'on envisage d'apporter au nouvel article 2 revise. 
17 Pour plus de precisions, voir GHL. Fridman, Sale of Goods in Canada, « Comparative 

Table of provincial Acts », 4< 6d. ( 1995), p.3. 

18 Deux exceptions notables concement les lois sur les ventes conditionnelles, qui sont en 

fait anterieures a la SGA britannique et les lois sur les appareils agricoles adoptees dans les 

provinces des Prairies des 19 14  environ et plusrecemment dans certaines provinces des 

Maritimes egalement. 
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par I' evolution interne du Canada que par les nombreuses modifications apportees a la loi 

cadre du Royaume-Uni. Certains des changements adoptes clans les lois provinciales sur la 

vente d' objets ont entraine I' abrogation des exigences relatives aux preuves litterales ecrites 

(Colombie-Britannique et Ontario), la modification des dispositions de I' article 25 compte 

tenu des lois sur les suretes mobilieres (la plupart des provinces) et la suppression ou la 

modification des dispositions sur les ventes aux encheres (Alberta); la restriction ou 

I 'interdiction de I' exclusion des garanties et des clauses implicites (de nombreuses provinces); 

I 'extension des garanties de vente aux baux mobiliers (Colombie-Britannique) et la creation 

d'un privilege non possessoire pour les acheteurs qui paient d'avance (Colombie-Britannique 

ici aussi)19• 

[18] De plus, toutes les provinces, y compris le Quebec, ont adopte, pour proteger les 

consommateurs, de nombreuses mesures legislatives qui influent considerablement sur les 

dispositions anterieures des lois sur la vente d'objets.20 

Rapport de la CRDO sur la vente d'ohjets 

[19] En 1970, la Commission de r6forme du droit de !'Ontario (CRDO) s'est vu r6ferer 

par le Procureur general de ! 'Ontario l'examen de la Loi sur la vente d'objets de !'Ontario 

(L VOO) afin d'y recommander des changements. Le Procureur general agissait a la demande 

de la direction ontarienne de I' Association du Barreau canadien dont la sous-section sur le 

droit commercial avait recommande a ! 'Ontario d'adopter !'article 2.2' La CRDO n'avait 

pas encore eu le temps d' en tamer I' exam en qu' on lui demandait d' ace order la priorite a un 

autre renvoi concemant les garanties accordees clans le cas des ventes au grand public.22 La 

Commission ne commenc;a done a travailler au projet concemant la vente d'objets qu'en 

1972. 

[20] La Commission presenta son rapport au gouvemement de !'Ontario en 1979.23 Le 

rapport comprenait trois volumes. Les volumes 1 et 2 contenaient une analyse detaillee des 

lacunes de la loi ontarienne et des recommandations de changement. lis comportaient 

egalement de nombreux renvois a d' abondantes recherches empiriques effectuees par I' equipe 

19 Voir Arthur Close, « The B.C. Buyer's Lien - A New Consumer Remedy » (1995) 25 

CBLJ 127. 

20 Pour plus de details, voir le rapport de la CRDO, vol. 1, p. 9-10. 

21 L'argument du Comite etait que !'article 2 refletait les conditions du commerce nord-

americain beaucoup plus fidelement que la SGA et que, puisque les Etats-Unis etaient le 

partenaire commercial le plus important de !'Ontario, il etait logique cl' adopter une loi sur 

la vente commune aux deux ressorts. 

22 Commission de r6forme du droit de !'Ontario, Report on Consumer Warranties and 

Guarantees in the Sale of Goods (1972) . 

23 Supra, note 6. 
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de la CRDO sur les pratiques de vente en vigueur en Ontario. Le volume 3 contenait pour 

sa part l'avant-projet de loi revisee sur la vente d'objets. Le rapport nous apprenait que la 

Commission avait envisage les solutions suivantes pour determiner le type de nouvelle loi 

sur la vente dont elle recommanderait ! 'adoption en Ontario : i) conserver la structure et les 

concepts actuels de la Loi sur la vente d' ob jets en y apportant de nombreuses modifications; 

ii) adopter I 'article 2 a la place de la L V OO; iii) adopter une forme modifiee de I' article 224 • 

La Commission privilegiait la troisieme solution. Panni les nombreux changements apportes 

a !'article 2 par la Commission dans son avant-projet de loi, il faut citer les suivants : 

abolition des conditions relatives a la redaction exigees pour les contrats de vente, 

independamment du prix prevu au contrat; 

forte simplification de la disposition relative au chasse-croise de formulaires; 

abolition de la regie d'exclusion de la preuve extrinseque; 

aucune prescription de termes employes fondee sur des formules ne suffit a exclure 

les garanties implicites; 

c'est sur ! 'adoption d'un critere de violation substantielle au lieu de la regie de la 

soumission parfaite prevue a ! 'article 2 que se fonde le droit confere a une partie 

d'annuler un contrat en raison du defaut d'execution de !'autre partie; 

aucune disposition, facultative ou non ( contrairement a UCC 2-3 1 8) ne rend le 

vendeur responsable des prejudices corporels subis par les membres de la famille de 

l'acheteur ou d'autres parties eloignees a la suite de l'inobservation des garanties du 

vendeur. 

[21 ]  En 1 979, les membres de la Commission de !'Ontario informerent la CHLC de 

!'existence du rapport sur la vente d'objets de la CRDO et inviterent la Conference a voir si 

l'avant-projet de loi pouvait servir de base a une loi uniforme sur la vente d'objets. La 

Conference accepta !'invitation et, avec l'appui des organismes de reforme du droit du 

Canada, nomma un comite d'experts de sept membres (le « Comite d'experts ») qui devait 

examiner l'avant-projet de loi et rendre compte de ses conclusions a la Conference.25 Le 

Comite presenta son rapport en 1 98 1  et recommanda !'adoption, en tant que loi uniforme 

24 Rapport, vol. 1 ,  p. 26-29. 

25 CHLC, Actes annuels, 1 98 1 ,  p. 1 85 et suiv. Les membres du Cornite avaient ete recrutes 

dans !'ensemble du Canada; il s'agissait de quatre professeurs de droit commercial reputes, 

d'un recherchiste principal aupres de I' Alberta Institute of Research and Law Reform, d'un 

membre du ministere de la Justice du Quebec et, a titre de president, du professeur Derek 

Mendes da Costa, president de la Commission de reforme du droit de !'Ontario. Le professeur 

Ziegel a fait office de conseiller sans droit de vote aupres du Comite. 
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sur la vente d'objets, d'une version modifiee de l'avant-projet de loi de la CRD0.26 I! 

recommanda egalement 10 modifications de fond a I 'avant-projet. La plus importante avait 

incontestab1ement trait a la preference du Comite pour une regie de la soumission parfaite 

conjuguee a un genereux droit de reparation au lieu du critere de violation substantielle et 

du droit de reparation adoptes dans l'avant-projet de loiY La Conference accepta la 

recommandation du Comite et soumis le projet de LUVO a l 'examen de la Section de 

redaction legislative (SRL) conformement a !'usage general de la Conference. Elle decida 

egalement que l'avant-projet de loi approuve par la SRL serait adopte par la Conference et 

qu'on en recommanderait ! 'adoption par les provinces.28 

[22] La SRL proceda a son exam en et, conformement a son mandat, presenta un pro jet de 

loi revise. Malheureusement, le Comite d'experts ne fut pas consulte pendant l'examen 

stylistique et n'entendit parler des nombreuses modifications qu'apres coup. Le professeur 

Ziegel fit remarquer dans une lettre envoyee a Derek Mendes da Costa en 198429 que la 

SRL avait mal interprete l'objet de certaines dispositions de l'avant-projet de loi et avait 

apporte des modifications de fond en croyant apporter des changements de forme. 11 ajouta 

que l'ordre des articles et ! 'emplacement des definitions avaient change, au grand dam (a 
ses yeux) de la clarte et de la structure logique de 1'avant-projet de loi. Sur les instances du 

professeur Ziege1, d'autres membres du Comite d'experts examinerent d'autres parties de 

l'avant-projet de loi qu'ils connaissaient particulierement bien et se heurterent aux memes 

prob1emes que lui.30 

[23] Les inquietudes ainsi exprimees par le Comite d'experts creerent tout un emoi. 

Entre 1 984 et 1 990, la Conference rec;:ut de la SRL une serie de recommandations de 

changements a apporter a la LUVO. Les auteurs du present rapport n'ont pas examine la 

version actuelle de la loi uniforme et ne peuvent done dire si elle est fidele a l 'avant-projet 

de loi modifie presente par le Comite d' experts. No us ne no us attardons pas sur la signification 

de ce point, car nous recommandons plus loin la constitution d'un nouveau comite charge 

d'examiner le rapport 1 98 1  du Comite d'experts et l 'avant-projet de loi a la lumiere des 

nombreux changements technologiques et juridiques qui sont intervenus entre-temps. 

26 Le rapport du Comite figure a !'annexe 4 du present rapport. 

27 Ibid. , p. 1 93-194. 

28 Ibid. , p. 34. 

29 CHLC, Actes annuels 1 984, p. 35, 430 et suiv. 

30 !bid, p.433 et suiv. Paradoxalement, l'avant-projet de loi de ! 'Ontario avait ete redige 

par le professeur Ziegel avec l'etroite collaboration de L.R. McTavish, conseil de la reine, 

ancien conseiller legislatif en chef de ! 'Ontario et membre de la CHLC pendant de 

nombreuses annees. 
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Droit quebecois de la vente 31 

[24] Les dispositions sur la vente actuellement en vigueur au Quebec figurent de 

!'article 1708 a !'article 1805 dans le Livre cinquieme du Code civil du Quebec, qui est 

entre en vigueur enjanvier 1994. I! y a beaucoup de differences sur le plan de l'histoire, de 

la structure et des concepts entre, d'une part ces dispositions et d'autre part, celles des lois 

sur la vente d'objets des provinces de common law et !'article 2 du Uniform Commercial 

Code. Les plus dignes de mention sont les suivantes : 

31 

Historiquement, les dispositions du Quebec sont d'origine fran9aise et s'inspirent 

plus precisement du Code Napoleon, lui-meme fortement influence par les concept du 

droit romain. Toutefois, les nouvelles dispositions du Quebec ont egalement ete 

influencees par la loi quebecoise sur la protection du consommateur et par plusieurs 

articles de la Convention de Vienne sur les contrats de vente internationale de 

marchandises (CCVIM ou Convention sur la vente internationale).32 Les dispositions 

de la common law en matiere de vente sont en grande partie d'origine locale et, pour 

ce qui est de !'article 2, sont a tendance fortement fonctionnelle. Elles sont aussi 

beaucoup plus detaillees que les dispositions quebecoises. 

Les dispositions du Quebec relativement a la vente s'appliquent a la vente de 

biens immobiliers et mobiliers et aussi, semble-t-il, a la vente de biens incorporels 

(immateriels)33 ; les lois de common law et !'article 2 se limitent quant a elles aux 

marchandises. 

Les dispositions quebecoises sur la vente sont egalement regies par les principes 

generaux des contrats qu'on trouve au Livre V, Titre premier, Des obligations, si bien 

qu'il est inutile de repeter ces principes pour ces dispositions. Etant donne que les 

provinces de common law n' ont pas de code du droit des contrats, les lois provinciales 

sur la vente d'objets contiennent plusieurs articles qui portent sur la formation du 

contrat, les conditions relatives a la redaction, la capacite juridique, le risque de perte 

et d'annulation des contrats devenus inexecutables en raison d'elements nouveaux. 

Comme nous le faisions remarquer, !'article 2 comprend beaucoup de paragraphes 

consacres a la formation du contrat de vente et aux questions connexes. 

Martin Boodman, de McCarthy Tetrault a Montreal, a eu l'amabilite de nous aider a 

trouver des references bibliographiques, mais nous sommes seuls responsables du resume 

de la situation du Quebec qui figure ici. Nous avons juge particulierement utile l'ouvrage 

de G. Goldstein, «La vente dans le nouveau Code civil du Quebec : quelques observations 

critiques sur le projet de loi 125 » (1991) 51 Rev. du Barreau 329 et Le Code civil du 

Quebec, Commentaires du ministre de la Justice, tome 1 (Publications du Quebec, 1991 ). 

32 P. ex. Quebec, art. 1738-1739. Nous etudions la CCVIM plus en detail ci-dessous, 

partie IV. 

33 Le Titre deuxieme (De la vente) porte aussi sur certains types de vente (§ 7), sur la vente 

d'entreprise (vente du fonds de commerce) (§ 8) et sur la vente de biens incorporels (§ 9). 
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Dans le Code civil, les obligations de garantie du vendeur s'expriment autrement 

et ont une portee differente. Pour ce qui est de la qualite des biens, I' obligation principale 

du vendeur consiste a livrer des biens exempts de vices caches que l'acheteur n'aurait 

pu decouvrir en procedant avant l'achat a un examen raisonnable.34 Cette obligation 

est imposee a tous les vendeurs. Dans les provinces de common law, les clauses 

implicites de qualite marchande et d'adaptation a un usage ne valent que pour les 

vendeurs commerciaux, mais l'acheteur n'est pas tenu d'examiner les biens avant 

l'achat. 

En vertu de I' art. 1 730 du nouveau Code civil, sont egalement tenus a la garantie 

du vendeur, le fabricant, toute personne qui fait la distribution du bien sous son nom 

ou comme etant son bien et tout fournisseur du bien, notamment le grossiste et 

I' importateur. 35 

Le Code civil n'aborde pas la reglementation du droit d'exclure les garanties et 

les clauses implicites de la meme maniere que les provinces de common law. Jusqu'a 

preuve du contraire, les deux ressorts permettent au vendeur d'exclure ses obligations 

legales du contrat, mais le Code civil n'autorise pas le vendeur a se degager de ses 

faits personnels (art. 1 732) ni a exclure sa responsabilite s'il n'a pas revele les vices 

qu 'il connaissait ou ne pouvait ignorer (art. 1 733). Actuellement, en matiere de clauses 

de desaveu de responsabilite, la common law privilegie les doctrines judiciaires ou 

legales du caractere abusif et deraisonnable ou, dans le cas des biens de consommation, 

l 'annulation legale des dispositions de desaveu de responsabilite contenues dans le 

contrat. 

34 Art. 1 726. En vertu de I' art. 1 728, si le vendeur connaissait le vice cache ou ne pouvait 

I 'ignorer, il est tenu, outre la restitution du prix, de tous les dommages-interets soufferts par 

l'acheteur et en vertu de l 'art. 1 729, en cas de vente parun vendeurprofessionnel, ! 'existence 

d'un vice au moment de la vente est presumee, lorsque le mauvais fonctionnement du bien 

ou sa deterioration survient prematurement. L'article 1 729 est nouveau et etend 

considerablement les obligations de garantie du vendeur en droit quebecois. Le devoir 

d'examen qui incombait a l'acheteur en vertu de ! 'ancien Code civil a suscite un debat 

passionne dans les annees 1 960 entre les professeurs Dumford et Gow, tous deux de la 

faculte de droit de McGill. Voir J.W. Dumford, «What is an Apparent Defect in the Contract 

of Sale?» ( 1964) 10 McGill L.J. 60, J.J. Gow, «A Comment on the Warranty in Sale Against 

Latent Defects », ibid, 243, Dumford, ibid. , 341 ,  et Gow ( 1 965)1 1 McGill L.J. 35· Voir 

egalement Ziegel, «The Seller's Liability for Defective Goods at Common Law » ( 1966-

67) 12 McGill L.J. 1 83 .  

35 L'art. 1 730 est nouveau et donne valeur de code aux fameux jugement rendu par la 

Cour supreme du Canada dans General Motors du Canada Limitee c. Kravitz [1979] I 

R.C.S. 790. 
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Le droit confere a l 'acheteur de reclamer des dommages indirects en cas de 

manquement du vendeur a ses obligations differe egalement. Manifestement, le Code 

civil ne permet le recouvrement de dommages indirects que dans le cas des reclamations 

contre les vendeurs professionnels censes bien connaitre les caracteristiques des 

marchandises; les provinces de common law autorisent generalement le recouvrement 

de dommages indirects previsibles aupres de tous les vendeurs en vertu de la regie 

appliquee dans Hadley c. Baxendale. 

On pourrait avancer que quand le vendeur n' est pas proprietaire des biens, le Code 

civil assure une meilleure protection a l'acheteur de bonne foi que les lois sur la vente 

d'objets. En vertu du Code, la vente d'un bien par une personne qui n'en est pas 

proprietaire peut etre frappee de nullite, mais le proprietaire est tenu, si le bien est un 

meuble qui a ete vendu dans le cours des activites d'une entreprise, de rembourser a 
l 'acheteur de bonne foi le prix qu'il a paye.36 Les lois sur la vente d'objets, elles, ne 

protegent expressement l'acheteur que si les biens etaient en possession du vendeur 

avec le consentement de l'acheteur en vertu d'une vente anterieure37 , encore qu'une 

protection soit egalement accordee aux acheteurs de bonne foi sous le regime d'autres 

dispositions statutaires et des doctrines de common law de la preclusion.38 

IV EVOLUTION A L'ECHELLE INTERNATIONALE 

Lois uniformes de La Haye, 1964 

[25] Il y a longtemps que les juristes specialises en droit international pronent 1' adoption 

d'un droit de la vente commun dans les operations intemationales. Cette cause a ete defendue 

a la fin des annees 1 920 par l'Institut international pour ! 'unification du droit prive 

(UNIDROIT), qui siege a Rome, et un groupe de travail fut mis sur pied dans le but de 

preparer un projet de convention. Les travaux reprirent apres la Seconde Guerre mondiale. 

En 1 948, deux conventions furent approuvees dans le cadre d'une conference diplomatique 

organisee a La Haye : la Convention portant loi uniforme sur les contrats de vente 

intemationale des objets mobiliers corporels (LUCVI) et la Convention portant loi uniforme 

sur la formation des contrats de vente intemationale des objets mobiliers corporels 

(LUFCVI).39 Ces conventions ne recruterent que peu d'adherents, et neuf etats seulement 

avaient adopte une des lois ou les deux avant que leurs auteurs ne les denoncent en 1981 .  Le 

Canada n'etait pas UTI de ces etats. On attribua le peu de popularite des lois uniformes a leur 

complexite et au fait qu'il s'agissait essentiellement d'une creation de !'Europe occidentale. 

36 Art. 1714, par.2. Cette disposition remplace les articles 1488 a 1490 de !'ancien Code. 

37 

38 

39 

Voir, p. ex., LVOO, art. 25. 

La position fort complexe de la common law est debattue dans le rapport sur la vente 

de la CRDO, eh. 12. 

Rapport de la CRDO, p. 1 9-21 .  
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La Convention sur la vente internationale de marchandises de la CNUDCI 

[26] Toutefois, le besoin d'une convention sur la vente intemationale plus representative 

et Iargement adoptee continuait a se faire sentir, et ce fut la le premier des projets entrepris 

par la Commission des Nations Unies pour le droit commercial international (CNUDCI) 

lors de sa creation en I 966. Un nouveau groupe de travail fut mis sur pied, et la Convention 

des Nations Unies sur les contrats de vente internationales de marchandises (CCVIM) fut 

approuvee a la Conference diplomatique de Vienne en avril I 980. Entree en vigueur le 

I er janvier I 988, elle avait ete ratifiee ou adoptee par 56 etats en I 999. Parmi les etats 

signataires, il faut citer la plupart des pays d'Europe, de nombreux pays de common law 

(entre autres I' Australie, la Nouvelle-Zelande, Singapour et surtout les Etats-Unis 

d'Amerique, mais non le Royaume-Uni), la Federation de Russie et beaucoup de pays 

d'Amerique latine. Le Canada adhera a la Convention le 23 avril I 99 1 ,  qui entra en vigueur 

sur son territoire le I er mai I 992.40 

[27] Jusqu'ici, plus de 500 jugements ont ete rendus parIes tribunaux nationaux et Ies 

cours d'arbitrage nationales et intemationales sur l'un ou l'autre aspect de la Convention. 

Toutefois, tres peu d'entre eux emanent des juridictions de common law. On ne compte 

qu'une dizaine de decisions publiees ou renvois a la CCVIM aux Etats-Unis et que deux au 

Canadajusqu'a present.41 Malgre l'interet, voire l'enthousiasme, declenche au debut par la 

Convention, il semble que dans la pratique, Ies juristes de common law preferent avoir 

affaire a l'ordre judiciaire national qu'ils connaissent le mieux, meme quand un contrat est 

manifestement regi par la Convention. Peut-etre la chose s'explique-t-elle aussi par d'autres 

raisons. D'importants aspects du droit modeme de la vente sont expressement exclus du 

champ d' application de la Convention42 et par ailleurs, certaines dispositions de cette demiere 

sont desormais depassees du fait de !'evolution de la technologie et de la procedure.43 En 

outre, l'harmonie ne regne pas toujours entre Ies concepts de la common law et ceux du 

droit civil dans la CCVIM, et d'importantes questions d 'ordre pratique res tent sans reponse.44 

40 Voir Ziegel, «Canada Prepares to Adopt the International Sales Convention » ( 1991) 18 CBU I. 

41 Ziegel, «Canada's First Decision on the International Sales Convention» (1999) 32 CBU 313. 

(L'auteur parle du secondjugement canadien dans une postface des commentaires.) Nous n'avons 

entendu parler que d'un jugement australien et n'en connaissons pas de neo-zelandais. La Nouvelle­

Zelande et I' Australie ont toutes deux adopte la Convention avant le Canada. 

42 P. ex. la validite du contrat, la cession du droit de propriete et ses effets sur Jes tiers, la responsabilite 

du vendeur en cas de deces ou de prejudice corpore! cause par des objets defecteux. CCVIM, 

art. 4 et 5.  

43 C'est plus particulierement le cas des dispositions de la Convention sur la formation des contrats, 

m erne si ces lacunes peuvent desormais etre comb lees grace a la Loi type sur le commerce electronique 

de la CNUDCI et les Principes des contrats commerciaux internationaux d'Unidroit (1996). 

44 P. ex. la Joi qui regit le calcul de I 'interet en cas de jugement ou les paiements auxquels une partie a 

droit aux termes de la Convention. Voir CCVIM, article 78. 
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V DANS QUELLE VOlE LA CHLC DEVRAIT-ELLE S'ENGAGER DESORMAIS? 

[28] Tout ce que nous avons ditjusqu'ici foumit les donm!es de base necessaires a l'objectif 

premier du present rapport : faire beneticier la Conference de notre opinion sur ce que la 

CHLC devrait faire a propos du role du droit de la vente dans la Strategie sur le droit 

commercial. A notre avis, notre enquete comporte trois volets : 

Y a-t-il lieu d'inclure une Loi sur la vente d'objets dans la Strategie sur le droit 

commercial (SDC)? 

2 Si l'on repond affirmativement a cette question, que! type de loi faudrait-il prevoir? 

3 Que faire a propos du Quebec2-._ 

1 Y a-t-if lieu d'inclure une Loi sur la vente d'objets? 

[29] A notre avis, une strategie commerciale qui ne ferait pas place a une loi sur la vente 

d'objets serait gravement incomplete. Comme nous l'avons explique plus haut, les ventes 

constituent un aspect predominant du commerce moderne, et il est probable qu'elles 

continueront tant que les particuliers, les societes commerciales et les gouvernements 

eprouveront des besoins materiels.45 

[30] Nous n'avan<;ons pas cette opinion sans sa voir qu'on peut lui opposer certains contre­

arguments. On pourrait nous dire, par exemple, que le contentieux est modeste en matiere 

de vente, ce qui prouve que les lois actuelles fonctionnent bien. Ce a quoi nous retorquerions 

que le contentieux n'est pas necessairement une indication siire du bon fonctionnement des 

lois. L'absence de litiges ne prouve pas que les parties savent ce que signifie le droit en 

vigueur ni qu'elles sont satisfaites de ce qu'il veut dire. Les frais de litige sont eleves, de 

nombreuses plaintes ne mettent en jeu que des sommes modiques et par ailleurs, bien des 

parties ne peuvent se permettre d'aller devant les tribunaux tandis que celles qui peuvent se 

le permettre estiment souvent que cela n'en vaut pas la peine. Les gouvernements eux­

memes pr6nent d'autres mesures de reglement des differends que les litiges. On peut aussi, 

en partie du moins, expliquer le nombre assez petit de proces intentes dans le domaine des 

ventes par le fait que le droit de la vente consiste pour l'essentiel en regles par defaut qui 

s'appliquent quand les parties contractantes n'ont pas fait etat de preferences pour d'autres 

regles. La liberte de passer un marche en contournant les regles avec lesquelles les parties 

ne ressentent pas d'affinite limite le besoin de porter la cause en justice apres coup. 

45 Cf. cet aphorisme si souvent cite, a savoir que la consommation est le but de toute 

activite economique. 
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[3 1 ]  Ce demier facteur soul eve par ailleurs lui aussi un argument possible contre le bien­

fonde d'une reforme. Si les parties sont libres de passer des marches en contoumant la loi, 

pourquoi done faudrait-il s'inquieter de ce que dit la loi? La reponse saute aux yeux. Il faut 

du temps et de !'argent pour negocier des contrats en evitant les regles par defaut. Les 

legislateurs devraient s' efforcer de reduire le plus possible ce fardeau qui incombe aux 

entreprises. Pour ce faire, ils peuvent s'assurer dans toute la mesure du possible que la loi 

concorde avec les attentes commerciales d'aujourd'hui. Bien evidemment, les parties 

souhaiteront peut-etre malgre tout passer des marches en contoumant le droit de la vente, 

meme s'il est mis au gout du jour, mais elle devront sans doute le faire moins souvent que 

si la loi est desuete ou deficiente. 

[32] Quoi qu'il en soit, offrir un ensemble de regles par defaut, c'est remplir une fonction 

seulement (aussi importante que soit cette fonction) du droit modeme de la vente. Ce droit 

vise au moins trois autres objectifs. Premierement, il do it proteger les parties les plus faibles 

contre les clauses contractuelles accablantes et abusives et les marches deloyaux qui vont a 

I' encontre de ce que nous tolerons en fait de marche parfaitement concurrentiel des biens et 

des services. A cela s 'ajoute qu'il doit y avoir sur le plan du comportement des conditions 

de base en matiere de bonne foi et d'equite dans la formation des contrats et ! 'execution des 

obligations des parties. Ces regles normatives, si elles sont de toute evidence pour les 

consommateurs, repondent aussi aux besoins des petits entrepreneurs, surtout ceux qui 

doivent faire face aux contrats types et aux contrats d'adhesion des puissantes entreprises 

commerciales. 

[33] Deuxiemement, la loi doit pouvoir resoudre les problemes repetitifs qui se posent 

lorsque le vendeur n'est pas proprietaire des biens qu'il est suppose vendre et se prononcer 

entre les pretentious concurrentes du veritable proprietaire et de l'acheteur de bonne foi. 

Troisiemement, le droit modeme de la vente doit tenir compte des nouveaux problemes 

(tels ceux que posent les contrats conclus sous forme electronique ou les obligations de 

garantie du fabricant a l 'egard du consommateur final des produits de ce fabricant lorsqu'il 

n'y a pas de lien de droit contractuel entre les parties au sens classique du terme) dans les 

cas oil la loi en vigueur n' offre pas de reponse claire et satisfaisante et ceux oil, pour une 

raison quelconque, le marche n'est pas non plus en mesure de le faire. 
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2 Que[ type de loi? 

[34] A notre avis, les plupart des arguments privilegient le recours a l'avant-projet de loi 

uniforme sur la vente d'objets approuve par le Comite d'experts en 1 98 1 .  Ce projet 

representait a l 'epoque les idees les plus sensees des specialistes les mieux informes du 

Canada, meme si certaines des conclusions du Comite n'etaient pas unanimes. Nous ne 

voyons aucune utilite a adopter 1' approche legislative fragmentee du Royaume-Uni d' apres­

guerre, encore qu'on pourrait envisager d'inclure certaines de ses modifications dans la loi 

de la CHLC. Toutefois, nous sommes egalement d'avis qu'il faudrait reviser l'avant-projet 

de loi avant de l'inclure dans la Strategie sur le droit commercial. En effet, pres de 20 ans se 

sont ecoules depuis les travaux du Comite, et beaucoup d'eau a passe sous les ponts depuis. 

Nous recommandons aussi d'elargir le Comite et d'y nommerplusieurs membres chevronnes 

du barreau du commerce ainsi que les conseillers juridiques de fabricants et d' organisations 

de detaillants. On pourra esperer ainsi que les recommandations du nouveau comite 

beneficieront d'un appui generalise et que les differends en matiere de politiques pourront 

etre regles avant que la CHLC soit priee de mettre son imprimatur sur la Loi. Ce serait faire 

preuve de realisme que de s'attendre a ce que les avocats qui representent les interets 

commerciaux considerent certains des attributs de l'avant-projet de loi de 198 1 autrement 

que les membres du Comite d'experts. 

Enjeux a etudier 

[35] Nous esperons trouver dans les deliberations du nouveau comite une etude des enjeux 

suivants : 

Interface entre le commerce electronique et la Loi sur la vente d' ob jets et existence, 

en matiere de commerce electronique, de dispositions provinciales et federales en 

vigueur ou en puissance suffisantes pour regler les problemes de formation du contrat. 

Les redacteurs de 1' article 2 revise ont estime que ce demier devait contenir ses propres 

dispositions. Nous ne sommes pas en mesure de dire si les facteurs qui ont influence 

les redacteurs americains sont egalement pertinents pour le Canada. 

Interface entre la Loi sur la vente d'objets et la protection des consommateurs. Ce 

point souleve des questions de preferences en matiere de politique et de redaction. 

Certains prefereraient voir toutes les questions relatives a la consommation essaimer 

dans les lois sur la protection du consommateur, d'autres ont une opinion moins 

dogmatique et pensent qu' i l  serait legitime d'aborder certaines questions de 

consommation dans la Loi sur la vente d'objets, par exemple !'obligation de garantie 

des vendeurs envers les acheteurs a distance. L'article 2 a toujours adopte une optique 

non dogmatique, qui est egalement la notre. Au Canada, aucune uniformite ne se degage 

des lois provinciales a cet egard.46 

46 Ainsi, la Sale of Goods Act de la Colombie-Britannique contient un nombre imposant 

de dispositions sur la protection du consommateur. 
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Traitement des questions de formation. Le projet de loi de 198 1 ,  a l'exemple de 

!'article 2, contient bon nombre d'articles sur la formation du contrat. ldealement, ces 

articles seraient mieux a leur place dans une loi modifiant le droit des contrats 

(LMDC).47 I! serait evident de la sorte que les changements ne sont pas censes se 

limiter aux contrats de vente. Toutefois, rien ou presque n'indique que les provinces 

soient pretes a envisager ne ffit-ce qu 'un mini-code des contrats; faute de grives, mieux 

vaudrait done se contenter de merles (plutot que de se passer de toute disposition sur la 

formation). 

Comment s'assurer que les provinces adopteront la LUVO? 

[36] I! s'agit la d'une question cruciale. I! est bien inutile d'investir tout un capital 

intellectuel dans la revision du projet de loi de 198 1 si les perspectives de voir les provinces 

adopter effectivement une nouvelle Loi sur la vente d'objets ne sont pas excellentes. Le 

probleme est bien connu, et beaucoup de ressorts federaux ont bien du mal a persuader les 

membres de ! 'Union a adopter des lois uniformes. Nous incitons vivement la CHLC a 

envisager serieusement la solution de la loi type choisie par l'Australie. 11 s'agit d'une 

demarche en deux etapes dans le cadre de Iaquelle a) un :Etat membre consent a etre le 

premier a adopter la loi con venue et b) les autres etats membres acceptent d' adopter une loi 

identique par la suite dans des delais convenus.48 Nul doute que la formule de la loi type se 

prete a des variantes, mais le principe lui-meme est d'une importance capitale si on veut 

assurer a la Strategie sur le droit commercial de la CHLC un reel succes. 

La situation du Quebec 

[37] I! nous semble irrealiste d'esperer que le Quebec va abandonner les dispositions sur 

la vente du nouveau Code civil en faveur d'une loi uniforme adoptee par la CHLC, et de 

toute fa<;on, la Loi uniforme ne s'insererait dans le cadre du droit civil qu'avec de nombreuses 

modifications et adaptations. 11 no us semble tout aussi irrealiste de demander aux provinces 

de common law d'abandonner l'avant-projet de loi de 198 1 ,  dont la preparation a exige 

d'enormes efforts, en faveur d'une creation legale totalement nouvelle. 

47 Comme nous le disions, la CRDO a publie une LMDC en 1987 qui n'a malheureusement 

pas retendu l'interet du gouvemement de ! 'Ontario. 

48 Les etats du Commonwealth se sont engages fort prudemment dans la solution de la loi 

type, mais quand ils l 'ont fait (comme pour la Loi sur les corporations et le code uniforme 

du credit a la consommation), cette solution s'est revelee extremement fructueuse. 
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[38] Comme compromis eventuel, le Quebec et les provinces de common law pourraient 

convenir d'adopter une version nationale de la CCVIM pour regir les contrats de vente 

entre les parties contractantes quebecoises et celles d'une autre province.49 Si l'on avait des 

preuves que des problemes serieux se posent en raison des differents regimes de vente du 

Quebec et des provinces de common law, il vaudrait peut-etre la peine d'envisager cette 

demarche, encore qu'elle suscite de son cote de considerables difficultes. Tel n'est toutefois 

pas le cas, meme si les donnees datent, de !'avis general. 5° A notre avis, il vaudrait done 

mieux compter sur les forces du marche et les consultations officieuses entre les representants 

du Quebec et leurs homologues des autres provinces pour harmoniser davantage les regles 

sur la vente (ce qu'ils ont deja fait dans une certaine mesure51) que de demander a la CHLC 

d'essayer de persuader le Quebec et les provinces de common law d'adopter une solution 

artificielle qui risque de faire plus de mal que de bien. 

[La version anglaise de ce rapport comprend egalement un compte rendu de !'evolution 

du droit britannique, australien et american depuis un quart de siecle. Voir ci-haut a la 

page 302.] 

49 Le professeur Gow (comme on le connaissait a l'epoque) recommanda en 1 965 (voir 

plus haut, n. 34, 1 1) que les provinces adoptent les lois uniformes de La Haye pour regir 

les contrats de vente nationale au Canada, mais il ne s' est pas explique sur la question, et 

on ne sait trop jusqu'ou il se serait aventure. Dans une lettre au directeur de la recherche 

du projet de la CRDO, le professeur Paul Crepeau, alors president du Bureau de revision 

du Code civil du Quebec, declara qu'il ne voyait pas pourquoi le Quebec et les provinces 

de common law ne reussiraient pas a s' entendre sur des dispositions communes concemant 

la vente. Toutefois, il n'a pas dit comment il aurait procede a !'harmonisation et, a notre 

avis, il a sous-estime enormement les difficultes techniques. 

50 Voir rapport de la CRDO, vol. 1 ,  p. 30-3 1 .  

51 Comme le prouvent certaines des modifications apportees aux dispositions sur la vente 

du nouveau Code civil. 
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[see page 61] 

UNIFORM LIENS ACT 

Report on Amending the Uniform Liens Act 

[1 ] In 1996 the Uniform Law Conference of Canada adopted the Uniform Liens Act. This 

is a comprehensive Act providing for a statutory lien for repairers, storers and carriers for 

liens. (The Act may be viewed or downloaded from the intemet at 

[2] There have been several suggestions come forward to amend the Act. Some amendments 

were mentioned by Saskatchewan or British Columbia commissioners. These and other 

suggestions are gathered together in an article written by Professor Ron Cuming Q.C. "The 

Spreading Influence ofPPSA Concepts: the Uniform Liens Act" which is published in (1999), 

15 Business and Finance Law Review 1. Excerpts from this article are attached. 

[3] As a result of these suggestions, it was decided to constitute a Committee to consider 

the possibility of recommending amendments to the Act. As most of the members of the 

earlier Committee, other than Mr. Arthur Close, Q.C., are no longer active participants in 

the Uniform Law Conference, it was thought advisable to create a new committee adding 

Ms. Tona Heatherington and Mr. Darcy McGovem, who each had suggested amendments 

to the Act, as members. In addition, Ms. Andrea Buzbuzian, who is an advisor to the British 

Columbia registry, agreed to participate in the discussions. Professor Cuming, Q.C. and Mr. 

Close, Q.C. also served as members of the new Committee and Justice Georgina Jackson 

chaired its meetings. 

[4] The substance of the amendments is explained in the Commentaries. If the Uniform 

Law Section adopts the proposed amendments, it may be advisable to incorporate them into 

the Uniform Liens Act by way of repeal and readoption of that Act in its amended form. 

New commentaries would be prepared so as to permit an enacting jurisdiction to access one 

Act rather than the Uniform Liens Act and an amending Act. The Committee would be 

pleased to assist in this task. 

Submitted on behalf of the Committee by 

Justice Georgina Jackson 

July 10,2000 
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Uniform Liens Amendment Act 

Short title 

1 This Act may be cited as Uniform Liens Amendment Act. 

Uniform Liens Act amended 

2 The Uniform Liens Act is amended in the manner set forth in this Act. 

Section 1 amended 

3(1) Section 1 is amended: 

(a) by repealing the definition of lien and substituting the following: 

"'lien' means, except where the context requires otherwise, a lien for services 

created by this Act, and includes a lien for services created in another 

jurisdiction in Canada for which a financing statement is registered in 

accordance with the personal property security legislation of that 

jurisdiction"; 

(b) by repealing the definition of lien claimant and substituting the following: 

"'lien claimant' means a person who has a lien on  goods pursuant to section 

2, and includes a person who has a lien on goods pursuant to legislation of 

another jurisdiction in Canada"; and 

Commentary: 

These two amendments are intended to make it possible for an out-of-province lien to be 

enforced in the same manner as an in-province lien. 

Each definition has been amended by adding the underlined words. The former definition 

of"lien claimant" was confined to "a person who has a lien on goods pursuant to section 2". 

It is common for goods which are the subject of a repairer's lien to be transported from one 

jurisdiction to another. Since the Uniform Liens Act adopts the conflict provisions of the 

enacting jurisdiction's PPSA (see s. 23), the validity, perfection and effect of perfection or 

non-perfection of such a lien is governed by the jurisdiction where the collateral was situated 

when the lien was created (see s. 23(a) of the Uniform Liens Act). When the goods are 

moved, perfection continues for a certain period of days after the goods are brought into the 

province but there is currently no means for the lien claimant to register the lien. Without a 

means to register the lien, there is also no means to enforce it. 
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Once registered the Uniform PPSA provides that the procedural issues which arise when a 

secured party enforces rights (which includes, by reference, a lien claimant under the Unifo rm 

Liens Act) are governed by the law of the jurisdiction in which the collateral is located 

when the rights are exercised. 

Thus, this amendment makes it possible for the out-of-province lien claimant to register 

and, thereby, enforce the lien in the enacting jurisdiction. 

No special provision for registering an out-of-province lien is required. An out-of- province 

lien claimant can register in the system in the same way as a lien claimant who is resident in 

the enacting jurisdiction. 

Note that this proposal reflects a policy choice to permit the registration, and therefore, the 

enforcement of liens arising only in Canadian jurisdictions. This is consistent with other 

Uniform Acts. 

(c) by repealing the definition of services and substituting the following: 

"'services' means any of the following types of services rendered for 

consideration in relation to goods: 

(a) the provision of labour and materials for the purposes of restoring, 

improving and maintaining the condition and properties of goods and of 

salvaging goods; 

(b) the storage of goods; 

(c) the transportation, carriage and towage of goods". 

Commentary: 

The underlined words are new. The former definition of"services" uses inclusive language 

and reads "services rendered for consideration in relation to goods, and includes:". By 

using the word "includes", it suggests that "services" encompasses any services rendered 

for consideration in relation to goods and not just the types specifically enumerated. This 

was not intended. The statutory lien created by this Act attaches only when "services" of 

the type enumerated are rendered. 

Sectio n 5 amended 

4 Subsection 5(4) is repealed and the following substituted: 

"(4) If the conditions mentioned in subsection (1) have not been met when a 

third party acquires an interest in the goods, a subsequent acquisition of possession 

or a signed acknowledgment of indebtedness by the lien claimant does not render 

the lien enforceable against the third party. 
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"(4.1) For the purposes of subsection (4), a person described in clause 11(2)(a) 

is a third party who acquires an interest in the goods". 

Commentary: 

The former subsection 5(4) reads: 

5(4) If a lien claimant acquires possession of goods, an authorization in writing or 

an acknowledgment of the provision of services with respect to goods after a third 

party acquires an interest in the goods, the lien is not enforceable against the third 

party. 

Subsection 5( 4 . 1 )  is new. 

The former subsection 5( 4) contains an error which, if not corrected, will lead to confusion. 

It provides that a lien is not enforceable against a third party if a lien claimant acquires 

possession or the authorization or acknowledgment after the third party acquires an interest 

in the goods. Under clause 10(2)(a) a lien has priority over a security interest that attaches 

before the lien attaches. Where the security interest is taken before the lien attaches, the 

existing subsection 5(4) can be read either as being inapplicable or as applicable in situations 

where the lien claimant who is not in possession of the goods has not obtained the requisite 

written authorization before providing the services. Under the latter interpretation, an 

acknowledgment or taking possession after the services have commenced would be "after a 

third party acquires an interest in the goods." It was intended that subsection 5(4) would 

refer to an interest acquired during the period of time between the date the lien attaches and 

the date on which the requirements of subsection 5(4) are met. The new reformulation, 

which is based largely on Alberta's Report on Liens, makes this clear. 

New subsection 5(4 . 1 )  ensures that a judgment enforcement creditor is "a third party (who) 

acquires an interest in the goods." Without this amendment, a lien claimant would have 

priority over a judgment enforcement creditor in circumstances where the lien claimant has 

an essentially unenforceable lien. 

Sectio n 8 amended 

5 Subsection 8(3) is repealed and the following substituted: 

"(3) Registration of a financing statement in the Personal Property Registry 

perfects a lien when: 

(a) the goods are described by their serial number, if the goods are 'serial 

numbered goods' as defined in the regulations made pursuant to the Uniform 

Personal Property Security Act [or other applicable regulations of the 

enacting jurisdiction]; or 
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(b) both the owner ofthe goods that are subject to the lien and the person 

requesting the services are identified as debtors in the financing statement, 

if the goods are not 'serial numbered goods' as defined in the regulations 

made pursuant to the Uniform Personal Property Security Act [or other 

applicable regulations of the enacting jurisdiction]; and 

(c) all other requirements ofthe regulations made pursuant to the Uniform 

Personal Property Security Act [or other applicable regulations of the 

enacting jurisdiction] have been met. 

(3.1) For the purposes of subsection (3), "owner" includes a buyer, a lessee or a 

consignee under a transaction to which the Uniform Personal Property Security Act 

applies". 

Commentary: 

Section 2 of the Uniform Liens Act and accompanying commentary read as follows: 

2 A person has a lien on goods for services provided by that person in relation to the 

goods at the request of a person in possession of the goods. 

Commentary: 

This section creates the lien for the services as defined in section 1. It reflects a conscious 

policy choice to permit the creation of the lien at the request of the person in possession of 

the goods. This is the position under the western Garagekeepers' Acts and is intended to 

permit the widest possible lien creation without considerations of apparent authority or 

ownership. At common law, a storer could claim a lien against goods entrusted to the debtor 

by the owner. A common carrier who was by its nature obliged by law to provide services to 

those willing to pay had a lien on the goods carried. 

As the commentary indicates, the section reflects a policy choice: a lien is created on the 

goods serviced, stored or carried, regardless of who the owner is. If someone requests 

services and they are provided, the lien is created. The assumption is made that the value of 

the goods will be enhanced - in the majority of cases - such that the owner should suffer 

little as a result. This is a policy choice in favour of the person servicing the goods. Once 

this policy choice is made, the question becomes how best to alert persons who deal with 

the owner in relation to the goods of the existence of the lien. 

The present subsection 8(3) leaves this question open-ended. It reads: 

8(3) Registration in the Personal Property Registry of a financing statement with 

respect to goods perfects a lien on the goods. 
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In most cases, this will mean that registration will be by way serial number-for those goods 

which carry a unique number. It does not address the more fundamental problem which is 

what is the obligation of the lien claimant to describe the owner when someone other than 

the owner requests the services which result in the lien arising and the goods are not capable 

of being described by serial number. 

The current solution chosen by some jurisdictions has been to require the repairer to register 

the lien in the name of the owner. For example, in Saskatchewan, The Personal Property 

Security Regulations R.R.S. c. P-6.2 Reg 1, s. 2(l)(h) defines "debtor" for the purposes of 

The Garage Keepers Act to mean "the owner against whose interest in a motor vehicle or 

aircraft, a lien is claimed pursuant to that Act". This is so even though the Act creates the 

lien at the request of the person in possession of the goods. But even this provision does not 

define what owner means. 

In a system of registration like that established by the Personal Property Security Acts, a 

person must have certain minimum rights in order to grant a security interest. Priority rules 

are developed around this rule. In order for the Uniform Liens Act to dovetail with this 

system and for priority rules to interact in a priority regime with security interests, lien 

registrations should be made against the owner's name as well as the name of the person 

requesting the services in any case where the goods are not serial numbered goods and 

where the nature of the security agreement is one to which the Personal Property Security 

Acts would apply. "Owner" for these purposes would mean a person who has granted a 

security interest securing all or part of the purchase price, i.e., the buyer under what used to 

be called the "conditional sales contract" or the lessee or consignee under an instrument 

which secures all or part of the purchase price. These latter interests would be considered 

disguised sales contracts. It also would include true leases for a term greater than one year 

and true consignments. 

The only case on point seems to indicate some confusion in the absence of a specific legislated 

direction. In General Electric Capital Equipment Finance Inc. v. Inland Kenworth Ltd.(l 993) 

5 P.P.S.A.C. (2d) 272 (B.C.S.C.) Tysoe J. was required to choose the appropriate debtor 

from between the owner and the lessee who was the registered owner according to the 

motor vehicles registration. He chose the latter notwithstanding Th e Repairers Lien Act of 

B.C. required that the name of the owner be included in a financing statement. 

In sum, the current Uniform Liens Act leaves the choice of the debtor name to the regulations. 

Given the difference between the Uniform Liens Act and the Personal Property Security 

Act which permits a debtor under a security agreement to authorize services which may 

result in a lien under the former Act, the Committee believes it is preferable to provide a 

uniform legislated solution. 
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In addition to clarifYing the position with respect to serial numbered goods, these amendments 

provide that registration of a financing statement against the name of the owner of the 

goods and the person requesting the services perfects a lien on the goods. 

It should be noted that the Committee is aware that this could result in the subordination of 

a lien in circumstances beyond the control of the lien claimant. As between the lien claimant 

and a subsequent buyer or secured party who relies on the registry, however, it is the lien 

claimant who is in the best position to prevent the problem from arising. He or she can 

demand proof of ownership of goods with respect to which services are being requested. A 

buyer or searching party has no way, other than through information in the registry, to 

determine whether goods offered for sale or as security are subject to a lien. The owner may 

not be aware ofthe existence of the lien or may be prepared to act dishonestly in not disclosing 

the fact that services provided in connection with the goods were contracted for by someone 

else. Hence, the policy choice reflected by the proposed amendments. 

(Note that "owner" is defined in this section as it does not appear elsewhere in the Act.) 

Section 12 amended 

6 Subsection 12(2) is amended by striking out "lien perfected by registration" and 

substituting "perfected lien". 

Commentary: 

The present subsection 12(2) reads: 

12(2) A buyer or lessee of goods sold or leased in the ordinary course of business of 

the seller or lessor takes free of any lien perfected by registration whether or not the 

buyer or lessee has knowledge of the lien. 

This amendment is intended to address the situation where a buyer pays in advance for 

goods, but does not take possession before the lien attaches and is perfected by possession. 

Under the existing formulation, the buyer gets no protection even though title in the goods 

has passed to him or her under sale of goods law. The practical effect of the amendment is 

that a lien claimant cannot defeat a buyer or lessee of goods in the hands of an inventory 

seller if the lien claimant permits the inventory seller to take possession of the goods. This 

is the same rule as exists in the Uniform Personal Property Security Act and all of the 

Personal Property Security Acts except that of Ontario. 
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Section 2 0  amended 

7 Subsection 20(1) is repealed and the following substituted: 

"(1) The person requesting the services or any other person claiming a 

proprietary interest or a contractual right to possession of the goods that are 

subject to a lien may apply to the court to have a dispute resolved where the 

dispute concerns 

(a) the existence of a lien or the amount secured by a lien; 

(b) the right of the lien claimant to take or retain possession of the goods". 

Commentary: 

The existing subsection 20(1 )  reads: 

20(1) The person requesting the services or any other person entitled to goods that 

are subject to a lien may apply to the court to have a dispute resolved where the 

dispute concerns 

(a) the existence of a lien or the amount secured by a lien; 

(b) the increased market value of goods mentioned in subsection 13(2); 

(c) the right of the lien claimant to take or retain possession of the goods. 

There are two proposed amendments to this subsection. First, the portion of 

subsection 20( 1 )  preceding clause (a) is amended by striking out "entitled to goods" and 

substituting "claiming a proprietary interest or a contractual right to possession of the goods". 

The reason for this amendment is that under section 20, the person requesting the services 

"and any other person entitled to the goods" may apply to a court to have a dispute resolved 

where it concerns the existence of a lien, the amount secured by a lien or the right of a lien 

claimant to have goods seized by a sheriff or a claim to take or retain possession of them. It 

is not clear, however, who falls into the category of "person entitled." The amendment 

ensures that only those persons who have a proprietary or contractual, i.e., possessory right 

may apply. 

The second amendment addresses a clerical error which crept into the section. Clause 20( 1 )(b) 

was inadvertently retained in the Act after the Uniform Law Conference decided that the 

reverse priority rule of section 13  should apply to the entire claim of the service provider 

and not to the amount to which the market value of the goods involved increased as a result 

of the services. As a result of this decision, the proposed subsection 1 3(2) was not enacted 

which makes clause 20(1 )(b) meaningless as there is no s. l 3(2) in the Act. 
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Sectio n 21 amended 

8 Subsection 21(1) is amended by striking out "by the person requesting the services". 

Commentary: 

The existing subsection 21 ( 1 )  reads: 

21(1) Where, in an application under section 20 by the person requesting the services, 

the amount claimed by the lien claimant is paid into court or security for this amount 

is posted with the court, the [insert titled of proper officer of the court] shall issue to 

the applicant a certificate setting out the details of the payment or security. 

This subsection should apply regardless of who applies under section 20-notjust the person 

requesting the services. Deletion of the words "by the person requesting the services" 

accomplishes this objective. 

Section 25 amended 

9 Subsection 25(1) is repealed and the following substituted: 

"(1) Any lien arising under the common law of the kind that arises under this 

Act is abolished". 

Commentary: 

Subsection 25(1 ), as currently enacted, provides for the repeal of"any lien under the common 

law for which a remedy is provided under" the Act. Since the Act does not provide a remedy 

for common law liens but only for liens arising under the statute, it might be argued the 

provision has no effect. The new formulation avoids this possible criticism and potential 

problem. 

(As an aside, it should be noted that an enacting jurisdiction should identify the circumstances, 

in addition to those provided in the Uniform Liens Act, under which a statutory lien is 

warranted and, if necessary, expand the scope of its new legislation by defining services 

more broadly and repeal all other liens that arise when services are performed in relation to 

goods. Unless this is done, one of the benefits of modernizing this area of the law will be 

lost. A Lien Act, like a Personal Property Security Act, should be the vehicle for the integration 

and rationalization of the area of the law to which it applies. If possible, there should be 

only one source of law applicable to liens for services.) 
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ANNEXE G 

[voir la page 9 0] 

LOI UNIFORME SUR LES PRIVILEGES 

(Rapport sur la modification a la Loi uniforme sur les privileges) 

[1] En 1996, la Conference pour !'harmonisation des lois au Canada adoptait la Loi 

uniforme sur les privileges. Cette loi se voulait exhaustive en prevoyant des privileges pour 

les reparateurs, les entreposeurs et les transporteurs. (La Loi peut etre consultee outelechargee 

de !'Internet l'adresse suivante: http://www.law.ualberta.ca/alri/ulc/acts/fliens.htm). 

[2] Plusieurs suggestions ont ete faites pour modifier la Loi. Certaines modifications ont 

ete mises de l'avant par les commissaires de la Saskatchewan et de la Colombie-Britannique. 

Toutes ces suggestions sont reunies dans un article du Professeur Ron Cuming, c.r. intitule 

«The Spreading Influence ofPPSA Concepts: The Uniform Liens Act» (1999), 15 Business 

and Finance Law Review 1. Des extraits de cet article sont joints en annexe. 

[3] A la suite de ces suggestions, il fa ut decide de ere er un comite qui se pencherait sur la 

possibilite de recommander des modifications a la Loi. Puisque la plupart des membres du 

comite original ne participent plus activement aux travaux de la Conference a !'exception 

de M. Arthur Close, c.r., il s' averait done necessaire de creer un nouveau comite en invitant 

Madame Tona Heatherington et M. Darcy McGovem ayant chacun fait des suggestions. 

Madame Andrea Buzbuzuan, qui agit a titre de conseil aupres du registre de la 

Colombie-Britannique, a accepte de se joindre aux discussions du comite. Le Professeur 

Cuming, c.r. et M. Arthur Close, c.r., ont aussi siege au sein du nouveau comite alors que 

Madame le juge Georgina Jackson en a assure la presidence. 

[4] L'essence des modifications est expliquee dans les commentaires. En cas d'adoption 

des modifications par la Section, il serait peut-etre preferable en vue de les incorporer 

d'abroger la Loi et en adoptant la nouvelle version modifiee. Des nouveaux commentaires 

seraient prepares de fa90n a permettre 1 'acces par les autorites legislatives a une seule loi 

plutot qu'a une loi et une loi modificative. Si la Conference opte pour cette demiere voie, le 

comite se ferait un plaisir d'apporter son aide pour realiser cette tache. 

presente au nom du Comite par 

La juge Georgina Jackson 

10 juillet 2000 
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Loi modifiant la Loi uniforme sur les privileges 

Titre abrege 

1 Loi modifiant la Loi unijorme sur les privileges. 

Modification a la Loi uniforme sur les privileges 

2 La Loi uniforme sur les privileges est modifiee de la fa�on prevue par la 

presente loi. 

Modification a /'article 1 

3(1) L'article 1 est modifie selon l'ordre alphabetique: 

a) par I' abrogation de la definition «privilege» et son remplacement par ce 

qui suit: 

« privilege » Privilege pour service cree par la presente loi, et comprend un 

privilege pour services cree par une autre autorite legislative canadienne 

pour lequel un etat de financement est enregistre conformement a la Loi sur 

les suretes relatives aux biens personnels de cette autre autorite legislative 

sauf quand le contexte lui prete une autre definition. (lien) 

b) par l'abrogation de la definition «titulaire de privilege» et son 

remplacement par ce qui suit: 

« Titulaire de privilege >> Toute personne qui detient un privilege a l'egard de 

biens en vertu de l'article 2 et s'entend egalement de toute personne qui 

detient un privilege sur des biens en vertu de la loi d'une autre autorite 

legislative canadienne. (lien claimant). 

Commentaires: 

Ces deux modifications ont pour but de rendre opposable un privilege d'une autre province 

au meme titre qu'un privilege de la province qui a choisi d'adopter cette modification. 

Chacune des definitions est modifiee par l'adjonction des mots soulignes. L'ancienne 

definition « titulaire de privilege » se limitait a «Toute personne qui detient un privilege a 

l 'egard de biens en vertu de !'article 2 ». 

377 



CONFERENCE POUR L'HARMONISATION DES LOIS AU CANADA 

Il est courant que des biens greves d'un privilege de reparateur soient transportes dans une 

autre province. Puisque la Lai uniforme sur les privileges adopte les dispositions de conflits 

de lois de la Lai sur les su retes relatives aux biens personnels de l'autorite legislative 

competente (voir !'article 23), la validite, le maintien (perfection) et les effets du maintien 

ou du non maintien d 'un tel privilege sont regis par I' autorite legislative du lieu ou les biens 

greves se situaient au moment ou le privilege a ete cree (voir l'alinea 23(a) de la Loi uniforme 

sur les privileges. Lorsque les biens sont deplaces, le maintien se poursuit pendant quelques 

jours apres que les biens aient ete apportes dans une autre province mais, dans le moment il 

n'existe aucun moyen pour le titulaire du privilege d'emegistrer son privilege. En !'absence 

d'un tel moyen, le privilege n'est pas opposable. 

Un fois l'emegistrement fait, la Uniform Personal Property Security Act prevoit que les 

questions de procedure soulevees lorsqu 'une partie garantie exerce des droits (qui comprend 

le titulaire d'un privilege en vertu de laLai uniforme sur les privileges) sont regies par la loi 

de l'autorite legislative du territoire ou est situe le bien greve au moment ou les droits sont 

exerces. 

Cette modification permet au titulaire d'un privilege qui emane d'une autre province de 

faire emegistrer son privilege et done de l'exercer i. e .  de le rendre opposable dans la province 

de l'autorite legislative qui aura choisi d'adopter les dispositions. 

Aucune exigence speciale n'est requise pour l'emegistrement d'un privilege qui emane 

d'une autre province. Le titulaire d'un tel privilege peut l'emegistrer de la meme fa<;on 

qu'un titulaire de privilege residant de la province de l'autorite legislative qui adopte les 

dispositions. 

Il est a noter que la proposition reflete la decision de permettre l'emegistrement; ce qui 

revient a dire que seuls les privileges qui trouvent leur source dans les provinces canadiennes 

sont consideres. Cette position s'inscrit dans la vision des lois uniformes. 

c) par l'abrogation de la definition « services » et son remplacement par ce qui 

suit: 

« services » Services rendus relativement a des biens moyennant contrepartie et 

appartenant a un des types de services qui suit: 

(a) la fourniture de main-d'oeuvre et de materiaux pour la restauration, 

I' amelioration ou le maintien de l'etat des biens ou pour la recuperation de 

ceux-ci; 

(b) l'entreposage de biens; 

(c) le transport et le remorquage de biens. 
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Commentaire: 

Les mots soulignes sont nouveaux. L'ancienne definition utilise un langage qui permet 

!' extension de la definition: « Services rendus relativement a des biens moyennant 

contrepartie et comprenant: ». L'emploi du mot « comprenant » laisse entendre que le 

mot «services» englobe tout service rendu moyennant contrepartie relativement a des biens 

non limite aux types de services mentionnes. La n' etait pas I 'intention de la loi. Le privilege 

statutaire cree par la presente loi ne se greffe que lorsque le service rendu appartient a l'un 

des types de services mentionnes specifiquement. 

Modification a !'article 5 

4 Le paragraphe 5(4) de la Loi est abroge et remplace par ce qui suit: 

(4) Si les conditions mentionnees au paragraphe (1) n'ont pas ete remplies 

lorsqu'un tiers acquiert un droit dans les biens, l'acquisition subsequente de la 

possession des biens ou d'une reconnaissance de dette signee par le titulaire du 

privilege ne rend pas le privilege opposable au tiers. 

(4.1) Aux fins du paragraphe (4), la personne visee par l'alinea 11(2)(a), est 

un tiers qui acquiert un droit dans les biens. 

Commentaire: 

Texte du paragraphe 5(4) actuel: 

5(4) Si le titulaire de privilege acquiert les biens ou une autorisation ecrite ou une 

reconnaissance de dette touchant la prestation de services apres qu'un tiers a 

acquis des droits sur les biens vises, le privilege n'est pas opposable a ce tiers. 

Le paragraphe 5(4. 1 )  est nouveau. 

Le paragraphe 5(4) actuel est entache d'une erreur qui, si elle n'est pas corrigee peut etre la 

source de confusion. I! prevoit qu'un privilege n'est pas opposable a un tiers si le titulaire 

du privilege acquiert la possession des biens qui font I' ob jet du privilege ou une autorisation 

ou encore une reconnaissance de dette apres que le tiers n'ait acquis des droits dans les 

biens. En vertu de l'alinea 10(2)a) un privilege a priorite sur une sfuete grevant un bien 

avant la creation du privilege. Lorsque la sfuete est prise avant la creation du privilege, le 

paragraphe 5(4) pourrait etre interprete comme inapplicable ou applicable dans les situations 

ou le titulaire du privilege qui n'a pas la possession des biens n'a pas obtenu l'autorisation 

ecrite exigee avant la foumiture des services. Selon cette demiere interpretation, une 

reconnaissance ou une prise de possession apres qu'on ait commence a rendre les services 

equivaudrait a «apres qu'un tiers ait acquis des droits dans les biens». Le paragraphe 5(4) 

devait viser des droits acquis pendant la periode entre la date de la creation du privilege et 

la date a laquelle les exigences du paragraphe 5(4) sont remplies. Le nouveau libelle, qui 

est inspire du rapport de I' Alberta sur les privileges, reflete mieux !'intention voulue. 
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Le nouveau paragraphe 5(4. 1 )  etablit qu'un creancier sur jugement est un « tiers qui a 

acquis des droits dans les biens ». Sans la modification, le titulaire du privilege a priorite 

sur un creancier sur jugement dans les cas ou le titulaire du privilege detient un privilege 

qui est en essentiellement inopposable. 

Modification a / 'article 8 

5 Le paragraphe 8(3) est abroge et remplace par ce qui suit: 

(3) L'enregistrement d'un etat de financement rend un privilege opposable 

lorsque les com)itions suivantes sont remplies: 

(a) les biens sont decrits par leurs numeros de serie s'il s'agit de « biens 

numerotes en 

serie » tels que definis dans les reglements faits en application de la Uniform 

Personal Property Security Act [ou de tout autre reglement applicable de 

I'autorite legislative adoptante] ; ou 

b) le proprietaire des biens greves d'un privilege et la personne qui demande 

les services sont tous deux identifies comme debiteurs dans I'etat de 

financement s'il s'agit de biens qui ne sont pas des « biens numerotes en 

serie » tels que definis dans les reglements faits en application de la Uniform 

Personal Property Security Act (ou de tout autre reglement applicable de 

l'autorite Legislative adoptante] ; et 

c) toutes les autres exigences imposees par les reglements faits en application 

de la uniform Personal Property Security Act (ou de tout autre reglement 

applicable de l 'autorite ligislative adoptante] sont remplies. 

(3.1)  Aux fins du paragraphe (3), « proprietaire » comprend un acheteur, un 

preneur a bail, un consignataire en vertu d'une operation consensuelle a 

laquelle la Uniform Personal Property Security Act s'applique. 

Commentaire: 

L'article 2 actuel de la Loi uniforme sur les privileges et le commentaire: 

2 Toute personne qui a fourni des services relativement a des biens a la demande de 

la personne en possession des biens est titulaire d'un privilege a I'egard de ce bien. 
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Commentaires: L'article 2 cree un privilege associe aux «services>> definis a I' article 

1. 11 procede d'une politique bien arretee visant a permettre la creation d'un privilege 

a la demande de la personne qui se trouve en possession des biens vises. Cette politique 

correspond aux dispositions des lois des provinces de l'Ouest sur les privileges du 

garagiste et a pour but de limiter le moins possible l'etablissement de privileges en 

excluant la consideration de pouvoirs on de propriete apparents. En common law, un 

entreposeur pent revendiquer un privilege a l'egard d'un bien. 

Comme le commentaire l'indique, cet article reflete un choix de politique: un privilege 

est cree relativement a des biens qui ont faits l'objet de services, ou qui ont ete entreposes 

ou transportes, peu importe qui est le proprietaire. Si une personne demande a ce que des 

services soient foumis, le privilege est cree. Il est pris pour acquis que la valeur des biens 

s'en trouvera accrue C dans la plupart des cas C de telle sorte que le prejudice subi par le 

proprietaire serait minime. Ce choix avantage la personne qui a foumi les services. Une fois 

ce choix arrete, la question qui se pose est la suivante: Quelle est la meilleure maniere 

d'alerter les personnes qui font des affaires avec les proprietaires de I 'existence du privilege; 

naturellement des affaires qui portent ou encore en rapport avec ces biens. 

Le paragraphe 8(3) actuel laisse cette question en suspens; 

(3) Tout privilege grevant un bien prend effet par l'enregistrement d'un etat de 

financement au registre des biens personnels. 

Dans la plupart des cas, cela signifie que 1' enregistrement se fera par 1' inscription du numero 

de serie pour les biens qui ont un numero unique. Mais le probleme le plus fondamental 

n' est pas resolu; en effet, quelle est I' etendue de 1' obligation du titulaire du privilege quant 

a !'identification du proprietaire lorsqu'une autre personne que ce demier a demande les 

services qui ont donne naissance au privilege et que les biens ne peuvent etre decrits par 

leur numero de serie. 

La solution choisie par plusieurs autorites legislatives a ete d'opter pour !'imposition d'une 

exigence voulant que le reparateur enregistre le privilege en donnant le nom du proprietaire. 

Par exemple, en Saskatchewan I 'alinea 2( 1 )(h) de la Personal Property Security Regulations 

R.R.S. c.P-6.2 Reg 1 ,  definit le mot «debtor» aux fins de la loi intitulee The Garage Keepers 

Act comme etant «the owner against whose interest in a motor vehicle or aircraft, a lien is 

claimed pursuant to that Act ». Et ce meme si la Loi cree le privilege a la demande de la 

personne qui a la possession des biens. Mais cette disposition ne donne pas de definition de 

proprietaire. 
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Dans un systeme d'emegistrement comme celui etabli par la Loi sur les su retes relatives 

aux biens personnels, on doit avoir au moins certains droits minimum pour qu'une sfrrete 

soit accordee. Les regles etablissant les rangs de priorite ont ete e!aborees a partir de cette 

regie. Pour que la Loi uniforme sur les privileges puisse s'imbriquer dans ce systeme et 

pour que les regles etablissant les rangs de priorite interagissent avec le regime de priorite 

des suretes, les enregistrements de privileges doivent etre faits a l'encontre du proprietaire 

ainsi que de la personne qui a demande les services dans tous les cas ou les biens sont de 

ceux qui ne portent pas de numeros de serie et ou le contrat de surete est de par sa nature 

assujetti a la Loi sur les suretes relatives aux biens personnels. A cette fin, le terme 

« proprietaire » designerait done une personne qui a accorde une surete garantissant le prix 

d' a chat en en tier ou en partie, c' est -a-dire I' acheteur en vertu de ce qu' on appelait un «contrat 

de vente conditionnelle » ou le preneur a bail ou le consignataire en vertu d'un instrument 

qui ga rantit le prix d'achat en entier ou en partie. Ces demiers seraient consideres comme 

des contrats de vente deguisee. La notion inclurait aussi les baux veritables de plus d'un an 

ainsi que les operations de consignation veritable. 

La seule cause qui porte directement sur ce point laisse entendre qu'en l'absence de !ignes 

directrices legislatives specifiques a suivre la confusion s'installe. Dans la cause General 

Elec tric Equipment Financ e  Inc .  v. Inland Kenworth Ltd ( 1 993) 5 P.P.S.A.C. (2ed.) 2722 

(B.C.S.C.), le juge Tysoe devait choisir le debiteur approprie entre le proprietaire et le 

preneur a bail ce demier etant le proprietaire enregistre selon les registres des vehicules a 

moteur. Le juge Tysoe choisit le preneur a bail nonobstant le fait que la loi intitulee The 

Repairers Lien Act de la Colombie-Britannique exigeait que le nom du proprietaire soit 

inscrit dans l' etat de financement. 

En somme, la Loi uniforme sur les privileges actuelle defere la question du choix du nom 

du debiteur aux reglements. Etant donne la difference entre la Loi uniforme sur les privileges 

et la Loi sur les suretes relatives aux biens personnels laquelle permet a un debiteur en 

vertu d'un contrat de sfuete a autoriser des services qui pourraient donner naissance a un 

privilege en vertu de I 'ancienne Loi, le comite croit qu'il est preferable d'offrir une solution 

legislative uniforme. 

En plus de jeter un peu plus de lumiere sur la position a l 'egard des biens numerates en 

serie, ces modifications prevoient l'enregistrement d'un etat de financement a l'encontre 

du proprietaire des biens et a l'encontre de la personne qui a demande les services a pour 

effet de parfaire le privilege. 
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11 est a noter que le comite est parfaitement conscient de la subordination du privilege qui 

pourrait en resulter dans des circonstances qui sont independantes de la volonte du titulaire 

du privilege. Entre le titulaire du privilege et un acheteur subsequent ou une partie garantie 

qui se fie au registre, le titulaire du privilege reste toutefois la partie qui est l e  mieux placee 

pour prevenir un probleme. 11 ou elle peut demander une preuve de la propriete des biens 

qui font I' ob jet des services demandes. Un acheteur ou quiconque entreprend des recherches 

n'a aucun autre moyen que les renseignements du registre pour determiner si les biens 

offerts en vue de vente ou offerts en garantie sont greves d'un privilege. Le proprietaire 

peut ne pas etre au courant du privilege qui greve ses biens ou est peut-etre pret a etre un 

peu retors en ne devoilant pas le fait que les biens ont fait l'objet de services demandes par 

une tierce partie. Ce qui explique la politique choisie qui se traduit par les modifications 

proposees. 

(Notez que «proprietaire» est defini dans le present article puisqu'il n'apparait pas ailleurs 

dans la loi.) 

Modification a / 'article 12 

6 Le paragraphe 12(2) est modifie par la suppression de « mis en vigueur par 

enregistrement » et son remplacement par « mis en vigueur )). 

Commentaire: 

Texte actuel du paragraphe 12(2): 

12(2) La personne qui achete ou prend a bail des biens dans le cours normal de 

ses affaires de vendeur ou de preneur a bail prend les biens libres de tout privilege 

mis en vigueur par enregistrement, que cette personne ait connaissance du 

privilege ou non. 

Cette modification vi se la situation ou un acheteur paie a I' avance pour des biens mais n' en 

prend possession qu'apn!s qu'un privilege ne greve le bien et qu'il soit parfait par possession. 

Selon la formule actuelle, l 'acheteur ne beneficie d'aucune protection meme si le titre des 

biens lui a ete transmis en vertu des regles de la vente d'objets. L'effet pratique de la 

modification est qu 'un titulaire de privilege ne peut faire echec a un acheteur ou a un preneur 

a bail de biens entre les mains d'un vendeur de biens en inventaire si le titulaire du privilege 

permet a ce vendeur de biens en inventaire de prendre possession des biens. I! s'agit ici de 

la meme regie qui prevaut dans la Uniform Personal Property Security Act et toutes les lois 

sur les suretes relatives aux biens personnels, sauf celle de ! 'Ontario. 
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Modification a ! 'article 20 

7 Le paragraphe 20(1) est abroge et remplace par ce qui suit: 

20(1) Le demandeur de services ou toute autre personne titulaire d'un interet 

proprietal ou d'un droit contractuel a la possession de biens greves d'un 

privilege peut demander au tribunal de regler un litige concernant les elements 

suivants: 

a) !'existence d'un privilege ou la somme garantie par un privilege; 

b) le droit du titulaire de privilege de prendre possession des biens ou d'en 

garder la possession. 

Commentaires: 

Texte actuel du paragraphe 20(1) :  

20(1) Le demandeur de services ou toute autre personne ayant droit a quelque 

bien greve d'un privilege peut demander au tribunal de regler un litige concernant 

les elements suivants: 

(a) !'existence d'un privilege ou la somme garantie par un privilege; 

(b) l'accroissement de la valeur marchande des biens vises par le paragraphe 

13(2); 

(c) le droit du titulaire de prendre possession des biens ou d'en garder la 

possession. 

Deux modifications sont proposees dans ce paragraphe. Premierement, la partie du 

paragraphe qui precede l'alinea a) est modifiee par la suppression des mots « ayant droit a 

quelque bien » et sont remplaces par les mots « personne titulaire d'un interet proprietal ou 

d'un droit contractuel a la possession de biens ». La raison qui motive cette modification est 

que pour le regime de ! 'article 20, la personne qui demande les services « ou toute autre 

personne ayant droit a quelque bien greve d'un privilege peut faire une demande au tribunal 

de regler un litige concemant 1' existence d'un privilege ou la somme garantie par un privilege 

ou le droit du titulaire de privilege de faire saisir les biens par le sherif ou d'en reclamer la 

possession ou d'en garder la possession. On ne peut par contre, determiner avec precision 

qui est une personne ayant ce droit. Cette modification fait en sorte que seules les personnes 

ayant un interet proprietal ou un droit possessoire contractuel peuvent se prevaloir de cet 

article. 
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La deuxieme modification vise a corriger une erreur de copiste qui s'est glissee. L'alinea 

20(1 )b) a ete maintenu par inadvertance dans laLoi apres que le Conference d'harrnonisation 

des lois eut decide que le renversement de la regie de priorite de I' article l 3  devait s'appliquer 

a la reclamation entiere du fournisseur de services et non seulement au montant representant 

l 'accroissement de la valeur marchande generee par les services. Suivant cette decision, le 

paragraphe 13(2) n'a pas ete adopte; l 'alinea 20( l )b) est done depourvu de sens. 

Modification a /'article 21 

8 Le paragraphe 21(1) de la Loi est modifie par la suppression de « au 

demandeur de services qui, en application de I' article 20, demande que la somme 

ou le cautionnement afferent a cette somme soit consignee au tribunal, un certificat 

etablissant les details du paiement ou du cautionnement » et son remplacement par 

(( un certificat etablissant les details du paiement ou du cautionnement a la 

personne qui demande en application de I' article 20, que la somme ou le 

cautionnement afferent a cette somme soit consignee au tribunal». 

Commentaire: 

Texte actuel du paragraphe: 

21(1) Le [indiquer le titre de l'officier responsable] delivre au demandeur de 

services qui, en application de Particle 20, demande que la somme ou le 

cautionnement afferent a cette somme soit consignee au tribunal, un certificat 

etablissant Ies details du paiement ou du cautionnement. 

21(1) Le [indiquer le titre de l'officier responsable] deiivre a la personne qui en 

fait la demande en application de l'article 20, la somme ou le cautionnement 

afferent a cette somme soit consignee au tribunal, un certificat etablissant Ies 

details du paiement ou du cautionnement. 

Ce paragraphe devrait s'appliquer peu importe qui fait la demande en vertu de ! 'article 20 

et non seulement dans le cas ou la personne qui demande les services fait cette demande. La 

suppression des mots «demandeur de services qui » semble accomplir le but recherche. 

Modification a /'article 25 

9 Le paragraphe 25(1) est abroge et remplace par ce qui suit: 

(1) Tout privilege qui procede de la common law de la nature de ceux prevus 

par la presente Ioi est aboli. 
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Commentaire : 

Le paragraphe 25(1 )  actuel prevoit !'abolition de « tout privilege qui procede la common 

law et pour lequel la presente loi etablit un recours » en vertu de la Loi. Puisque la loi ne 

prevoit pas de recours pour les privileges qui procedent de la common law mais seulement 

pour les privileges crees en vertu d'une loi, on pourrait pretendre que la disposition est sans 

effet. La nouvelle formulation permet d'eviter la possibilite que cette pretention soit re9ue 

favorablement. 

( Aparte: Il faut noter que toute province ou territoire devrait identifier les situations qui 

commandent la creation d'un privilege par legislation, en sus des privileges prevus par la 

Loi uniforme sur les privileges, et si necessaire elargir le champ d'application de la nouvelle 

legislation en dormant une definition plus large au mot « services » et en abrogeant tous les 

autres privileges qui pourraient nai'tre lorsque des services sont rendus relativement a des 

biens. A moins que cela ne soit fait, on perd un des avantages de la modernisation de ce 

domaine du droit. Une loi sur les privileges, tout comme une loi sur les suretes relatives aux 

biens personnels doit etre ! 'instrument qui permet ! 'integration et la rationalisation du 

domaine du droit qu'il vise. En autant que possible, il ne devrait y avoir qu'une seule source 

de droit applicable aux privileges pour services.) 
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[see page 98] 

CORBETTAPPLICATIONS 

The Corbett Rule 

[ 1 ]  A Corbett application is a procedure, used by accused persons who wish to testify in 

their jury trials, to attempt to prevent the Crown from relying on section 12 of the Canada 

Evidence Act. Section 12  of the Canada Evidence Act permits witnesses, including the 

accused, to be cross-examined about their prior convictions, and to have those convictions 

proved if they are denied. 

[2] The theory behind the admission of prior convictions is that they are relevant to the 

credibility or trustworthiness of a witness. Where the convictions are for offences of 

dishonesty, those convictions are thought to illustrate a dishonest or untrustworthy character. 

Where the convictions are for offences not involving dishonesty, the theory is that the 

convictions demonstrate that the witness is a person who disrespects societal norms and 

values and is therefore not the kind of person who should be readily believed. These beliefs 

are not supported by psychologists or validated by scientific method. They remain "common 

sense" inferences, well entrenched in the common law tradition. 

[3] Where the accused is the witness, allowing the trier of fact to discover the prior criminal 

convictions through the operation of section 12  presents the risk that those convictions will 

be misused, in violation of the "bad character rule." The "bad character rule," a common 

law rule of evidence, prohibits triers of fact from relying on the bad character of accused 

persons to infer that, because they are the kind of person who would commit the offence 

charged, they are likely guilty. While "bad character" is broadly conceded to be relevant to 

whether a person is apt to commit an offence, there is fear that a jury who learns about that 

bad character may jump to the conclusion that the accused is guilty, regardless of the strength 

ofthe specific evidence in the case. There is also concern that the jury may be less concerned 

about the presumption of innocence if they learn that the accused is a contemptible person. 

To use the character ofthe accused in either of these ways would involve unfair prejudgment, 

or "prejudice." 
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[4] The combination of section 12  and the "bad character rule" lead to the paradox that 

where the accused is the witness, the trier of fact can use prior convictions to infer bad 

character, but it is to use that bad character solely in assessing the trustworthiness of the 

accused in his or her capacity as a witness. It is not to use that bad character in judging the 

guilt of the accused. Prior to Corbett, faith was placed in jury directions to prevent this form 

of prejudice from arising where the accused was the witness. There has long been question 

about the efficacy of those warnings among psychologists, law reformers, commentators 

and even many judges. Despite the strong endorsement given by the majority in Corbett to 

the ability of jurors to deal with evidence and abide by directions, the very creation of the 

Corb ett application demonstrates the belief of the Supreme Court of Canada that, in some 

cases, a jury direction will be inadequate and that trial judges must therefore have the authority 

to prevent the Crown from introducing prior convictions to test the credibility of the accused 

where to do so would be unduly prejudicial. 

[5] The Corbett rule can be summarized as follows: 

Corbett confers a discretion on the trial judge, that can be exercised on the application 

b y  the accused before or during his or her testimony, to exclude all or part of the 

accused s previous criminal record where the prob ative value of that record is 

outweighed b y  its prejudicial effect. 

[6] It is worth noting that even with availability of the Corb ett application, the law in 

Canada is more receptive to the admission of the convictions of the accused as evidence of 

untrustworthiness, than is the law in England, Wales, Australia or New Zealand. In each of 

these countries, entirely different rules apply to the admissibility of prior convictions of the 

accused than to the admissibility of the prior convictions of other witnesses. The admission 

of prior convictions as proof of lack of credibility of accused persons is strictly controlled. 

Indeed, so long as the accused refrains from attacking the credibility of prosecution witnesses, 

his or her character is strictly inadmissible on the issue of credibility. Even in the United 

States, for convictions not involving dishonesty the law is more restrictive than it is in 

Canada. The burden falls on the prosecution to demonstrate that their probative value 

outweighs their prejudicial effect, and for convictions over ten years old, that their probative 

value substantially outweighs prejudicial effect. 

Corbett and Law Reform 

[7] The law relating to Corbett applications has not inspired calls for law reform or 

amendment within the legal profession or by law reform bodies. Indeed, the development 

of the discretion has silenced calls, that were being made from time to time, to amend 

section 12  of the Canada Evidence Act to provide more protection to accused persons. 
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[8] Recently the Corbett application fell into great controversy with the trial of Francis 

Roy for the rape and killing of Alison Parrott. There the trial judge ruled that the Crown 

could not cross-examine Mr. Roy about his two prior rape convictions. This ruling, along 

with other exclusionary decisions made in the case, caused a public fluor and demand for 

law reform. 

[9] It is clear from an examination of the Parrott case and its aftermath that the objection 

to the exclusion of Mr. Roy's prior rape convictions rested in the belief that they showed 

Mr. Roy to be the kind of person who would rape and kill a young girl. Those who objected 

to the exclusion of the convictions urged that jurors should know the kind of person they 

are trying. In Roy's case, his past conduct as a rapist was considered to be highly relevant in 

the prosecution of a sexual killing. 

[ 1 0] Those familiar with the law of evidence will recognize immediately that this objection 

has nothing to do with the rule in Corbett. As explained, Corbett deals with a discretion to 

prevent the Crown from using prior convictions for the purpose of alerting jurors to the fact 

that the accused is likely to be a poor witness because he or she is, by character, a dishonest 

person - the kind of person who could not be trusted to tell the truth on any issue. Those 

who objected to the exclusion of Roy's convictions did not want them admitted solely to 

show he was not the kind of person who could be trusted to tell the truth when he testified. 

The jury was advised of Roy's dishonesty through other convictions for dishonesty. They 

wanted the rape convictions admitted to prove that he was the kind of person who could 

rape and murder a child. Their arguments supported the admission of those convictions 

whether Francis Roy testified or not. The rule which prevents prior convictions from being 

used for this purpose is the "bad character rule." In effect then, although the Corbett rule 

was targeted in the media, it was the operation of the "bad character rule," along with the 

"similar fact evidence" rule (which controls those cases in which bad character evidence 

can be admitted as proof of guilt), that was being objected to. 

[ 1 1 ]  Given that the public derision over the Corbett rule is misdirected, it would be an 

error to amend the Corbett rule to respond to those criticisms. The Corbett rule is not the 

"culprit." If law reform is to occur in response to those criticisms that have been made in 

the wake of the Parrott trial, it should be the similar fact evidence rule that is modified. The 

similar fact evidence rule, in its present form, has existed for more than I 00 years and is 

premised on principles that fairly characterize the current system of criminal justice. If it is 

going to be altered, it should be done only after a careful and sober review of that rule. I 

have not, in the lengthy paper I have prepared, undertaken that kind of review. I have been 

asked to review Corbett and that is what I have done. I have only described the similar fact 

evidence rule in enough detail to make clear the point that I have just made, and to ensure 

that the reasons for the exclusion of bad character evidence, including prior convictions, 

are properly understood. 
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Probative Value and Prejudice 

[ 1 2] In spite of the absence oflaw reform agitation relating to Corbett , a close examination 

of the case law, and of the theoretical underpinnings for the decision, demonstrates that 

there is indeed, inconsistency in its application. There is also confusion on the part of some 

judges about the operation of the relevant principles. I have appropriately been asked by 

Uniform Law Conference to develop guidelines on how to effectively balance the probative 

value versus prejudicial effect of the evidence in question, and to make appropriate 

recommendations. The following model is premised on the existing law and provides 

guidance, in my view, in undertaking that balance. I would recommend that currents 

section 1 2  be amended by adding subsections containing the following substance: 

12(3) Where the witness is the accused, no questions may be asked and no 

proof given of any previous conviction unless 

(a) that conviction is admissible apart from section 12, or 

(b) the admissibility of the conviction will not render the trial unfair. 

(4) For the purposes of subsection (3)(b), the admission of a conviction will 

render the trial unfair where the probative value of that conviction on the issue 

of the credibility of the accused as a witness, either alone or together with other 

convictions, is not greater than the prejudicial effect that the conviction is likely 

to have. 

(5) In assessing probative value, the judge shall determine whether the offence 

for which the accused has been convicted, either alone or in combination with 

other convictions, demonstrates that the accused is 

(a) a dishonest person, or 

(b) a person who by his nature has contempt for the law which he is 

legally and morally bound to obey. 

(6) In making the assessment under subsection (5), the judge shall consider 

(a) whether the convictions are for offences of dishonesty; 

(b) the pattern of convictions; 

(c) the seriousness of the offence and/or record; 

(d) the age of the convictions; and 
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(e) the importance of the credibility of the accused to the resolution of 

the case, including whether any attacks by the accused on the character 

of prosecution witnesses have increased the importance ofthe credibility 

of the accused in the case. 

(7) In assessing prejudice the judge shall consider 

(a) the tendency of the nature, seriousness, or pattern of convictions 

to inflame jurors against the accused; 

(b) the tendency of the convictions, given the similarity they may have 

to the offence for which the accused is charged, or given their nature, 

pattern or seriousness, to cause jurors to infer that the accused is the 

kind of person who could commit the offence charged; and 

(c) whether the risk of prejudice can be materially reduced by editing 

the record of convictions. 

(8) In assessing prejudice the judge shall not consider the extent to which a 

jury direction may remove the risk of that prejudice. 

(9) Where convictions are admitted under this section, the trial judge shall 

direct the jury that those convictions have been admitted solely to assist the 

jury in the assessment of the credibility of the accused as a witness, and are not 

to be used to infer that, based upon his character, the accused is the kind of 

person who might commit the offence with which he is charged. 

Draft Subsec tion 12 (3) 

12(3) Where the witness is the accused, no questions may be asked and no 

proof given of any previous conviction unless 

(a) that conviction is admissible apart from section 12, or 

(b) the admissibility of the conviction will not render the trial unfair. 

[ 1 3] Subsection (a) is necessary because evidence of prior convictions of the accused can 

be admitted, according to the law of evidence, for two purposes apart from section 12. Prior 

convictions can be used under section 666 of the Crim inal Code to rebut the "good character" 

of the accused who puts that character in issue, and prior convictions may sometimes be 

admissible according to the "similar fact evidence" rule. A Corbett application should never 

prevent otherwise admissible evidence of previous convictions from being used for these 

purposes. 
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[14] Subsection (b), coupled with the balance of subsection (3), are intended to remove 

ambiguity inherent in the fact that the Corbett rule is couched as a "discretion." The power 

to prevent section 12  from operating is understood by many to be a matter of choice, left 

with individual trial judges. Corbett does indeed speak of the "discretion" to exclude. Indeed, 

the very existence ofthe power to exclude is premised in that case on a common law discretion 

to refuse to admit technically admissible evidence. "Discretion," though, is an ambiguous 

word. At the one extreme, discretion can describe the absolute right to choose. At the other 

it can simply describe the authority to pass judgment in the application of settled criteria. A 

review of the authority, and the simple application of common sense, reveals that the Corbett 

discretion is of the weak variety. It is the authority to pass judgment about whether the 

probative value ofthe evidence is outweighed by the prejudice it may cause, thereby rendering 

the trial unfair. It is not the power to choose to allow the questioning or to admit the evidence, 

even if its probative value is outweighed by its risk of prejudice. In other words, it is not a 

discretion whether to give the accused a fair trial. I think this should be made clear and I 

believe the wording of draft subsection (3) does so. 

Draft Subsection (4) 

(4) For the purposes of subsection (3)(b), the admission of a conviction will 

render the trial unfair where the probative value of that conviction on 

the issue of the credibility of the accused as a witness, either alone or 

together with other convictions, is not greater than the prejudicial effect 

that the conviction is likely to have. 

[15]  While Corbett is intended to ensure that trials remain fair, the test for admission is 

stated in this subsection. There has been some confusion about this. Some judges have 

simply claimed the authority to deny cross-examination where its admission would render 

the trial unfair. While this expresses well the purpose behind the Corbett discretion, it does 

not describe the test that is to be used. Subsection (4) does, and it is important that it be 

stated. Subsection ( 4) also states expressly what the prior conviction must be probative of, 

in order to gain admission under section 12, namely, the credibility of the accused as a 

witness. 

[ 16] There is strong reason to suggest that the law should require that before the risk of 

prejudicing the accused's trial is run in the interests of providing information about the 

accused's credibility as a witness, the probative value of the convictions should significantly 

outweigh the prejudicial impact that admission would have. This is the law relating to "similar 

fact evidence." Since most Corbett cases do not use this more guarded formula, I have not 

included it in the draft subsection, but, in the background paper I do invite consideration to 

be given to whether or not this is a more appropriate formula for the rule. 
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Draft Sub section (5) 

(5) In assessing probative value, the judge shall determine whether the offence 

for which the accused has been convicted, either alone or in combination with 

other convictions, demonstrates that the accused is 

(a) a dishonest person, or 

(b) a person who by his nature has contempt for the law which he is 

legally and morally bound to obey. 

[ 17] At present, many of the decision purport to analyze probative value without identifying 

why convictions are considered relevant to credibility. An analysis of the case law and 

commentaries reveals these separate lines of relevance. It is important that they be stated so 

that the assessment of probative value remains focused. 

Draft Subsection (6) 

(6) In making the assessment under subsection (5), the judge shall consider 

(a) whether the convictions are for offences of dishonesty; 

(b) the pattern of convictions; 

(c) the seriousness of the offence and/or record; 

(d) the age of the convictions; and 

(e) the importance ofthe credibility ofthe accused to the resolution of 

the case, including whether any attacks by the accused on the character 

of prosecution witnesses have increased the importance of the credibility 

of the accused in the case. 

[ 18] A review of the authority, law reform comments, and the law in other jurisdictions 

reveals that these are the crucial factors in assessing probative value of prior convictions on 

credibility. 

Draft Subsection (6)(a) - Offences of Dishonesty 

[ 19] It is generally accepted that offences for dishonesty tend to be of more relevance to 

the credibility of the accused as a witness than other offences. Indeed, the American Federal 

Rules of Evidence treat offences of dishonesty as absolutely admissible, while other offences 

are only provisionally admissible, with the burden falling to the prosecutor to justify their 

use. Some law reformers have urged that unless an offence is one of dishonesty, it has no 

relevance and should not be admitted at all. While the Corbett case law does not go that far, 

it clearly gives priority to offences of dishonesty, so I have retained this as a factor. I note in 

the background paper that thought should be given to whether offences other than dishonesty 

should be admissible at all, but I make no recommendation in that regard. 
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Draft Subsection 6(b) - The Pattern of Convictions 

[20] Similarly, the pattern of convictions can be important in influe
.
ncing the decision, 

including the number of offences, and whether they are clustered in time or nature. To 

illustrate, a record containing several older offences of dishonesty, followed by a gap, 

followed by a driving offence, will generally be regarded as less probative of credibility 

than a record of consistent offending, including periodic offences of dishonesty. 

Draft Subsection 6(c) - The Seriousness of the Conviction 

[21 ]  Where the probative value of a criminal record depends on the inference that the 

accused is "a person who by his nature has contempt for the law which he is legally and 

morally bound to obey" that record will be more probative if the convictions are for serious 

offences. The same holds true where the record is for offences of dishonesty and the probative 

value depends on the inference that the accused is shown to be a dishonest person. The 

more serious the offence, the more dishonest the conduct is likely to have been. The 

seriousness of offences is reflected as a factor in comparable statutory provisions 

internationally and has featured in Corbett decisions. 

Draft Subsection 6(d) - Th e Age of the Conviction 

[22] The age of convictions is also a factor that has featured in the Corbett case law, for 

self-explanatory reasons. In a phrase, it is assumed that sometimes "people change." 

Draft Subsection 6(e) - The Importance of Credibility 

[23] The last factor (e), is more complicated. The first phrase is clear. The more a case 

turns on credibility, the more important the record of the accused will be. Although it is 

difficult to conceive of the credibility of the testimony of the accused as being unimportant, 

some cases turn entirely on credibility. Where this is so, authority suggests that the character 

of the accused for honesty takes on added importance. 

[24] The second phrase in draft subsection (e), "whether any attacks by the accused on 

the character of prosecution witnesses have increased the importance of the credibility of 

the accused in the case" requires more explanation. In England, Australia, New Zealand 

and under the American Federal Rules of Evidence, the key factor in being able to admit the 

record of an accused person to demonstrate a lack of credibility, is how the accused has 

conducted their case. If an accused person attacks the character of a prosecution witness, 

their own prior convictions become admissible to demonstrate their own lack of character. 

Two rationales have been advanced for this. The first is simple fairness. If the accused 

wants to attack the character for credibility of Crown witnesses, it would be unseemly for 

him or her to seek the protection of the law to prevent his or her own character for credibility 

from being attacked. The second rationale is premised on "relevance" theory. The argument 

is that the accused has made his or her own credibility of particular relevance by choosing 

to defend himself or herself based on the lack of credibility of a prosecution witness. 
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[25] There are problems with each of these theories. It is my view that the "fairness" 

rationale, although intuitively appealing, is inappropriate. If the probative value of the 

criminal convictions of the accused is outweighed by their prejudicial effect such that the 

admission of those convictions will render the trial unfair, does it become any more acceptable 

to give the accused an unfair trial because he or she has chosen to rely on evidence about 

the prosecution witnesses that is ex hypothesi admissible and relevant according to the law 

of evidence? 

[26] The "relevance" theory, in turn, is not without its own problems. According to settled 

rules oflaw relating to burdens of proof, trials are not to be considered contests of credibility. 

The trier of fact is not to judge the case by deciding who is more credible, the accused or the 

prosecution witnesses. It is an error of law to do so. Yet the "relevance" rationale depends 

on the premise that if the accused challenges the credibility of prosecution witnesses, his 

relative credibility should be made known. 

[27] Because ofthe weaknesses of each rationale, I suggest that consideration be given to 

removing, as a relevant factor, the conduct of the accused in challenging the credibility of 

prosecution witnesses. I recognize, however, that this factor was seminal in Corbett itself, 

is intuitively appealing, and is supported by strong international consensus. I therefore stop 

short of recommending that this factor be abolished, although it is troubling analytically. 

Since the fairness rationale conflicts with basic principles relating to the criminal justice 

process, I have tied the conduct of the case for the accused to the relevance rationale, which 

I believe to be what Chief Justice Dickson intended in Corbett. 

Draft SubSection (7) 

(7) In assessing prejudice the judge shall consider 

(a) the tendency of the nature, seriousness, or pattern of convictions 

to inflame jurors against the accused; 

(b) the tendency ofthe convictions, given the similarity they may have 

to the offence for which the accused is charged, or given their nature, 

pattern or seriousness, to cause jurors to infer that the accused is the 

kind of person who could commit the offence charged; and 

(c) whether the risk of prejudice can be materially reduced by editing 

the record of convictions. 

[28] Subsections (a) and (b) of this provision are designed to make explicit the relevant 

ways in which proof of prior convictions are understood to operate "prejudicially." It is 

preferable, in my opinion, to state these overtly. 
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[29] Subsection (c) provides recognition that courts frequently reduce the prejudicial impact 

of convictions by editing the record to expunge the most prejudicial information. While this 

does present the risk of misleading the trier of fact into believing that the record of the 

accused is less repugnant than it actually is, editing is common practice and it is justifiable 

pragmatically. Absent the power to edit, if a criminal record is too prejudicial to admit 

without editing, the prosecution would lose the entire record. It is better to communicate 

relevant character through a partial record than to lose the ability to do so entirely. 

D raft Subsection (8) 

(8) In assessing prejudice the judge shall not consider the extent to which a 

jury direction may remove the risk of that prejudice. 

[30] The chief cause of inconsistency in the application of Corbett is the variable faith 

that particular judges have in the jury direction. Some believe it can remove the risk of 

prejudice. Others believe it cannot. The result is different levels of tolerance. What makes 

this unacceptable is that it breeds unprincipled inconsistency. It becomes a matter of taste in 

which the fortunes of a Corbett application will depend on the judge who happens to be 

deciding the case. This kind of variation in result from judge to judge happens in the 

application of many rules of law, and it is endemic in the fact finding process, but the law 

should not build judicial subjectivity in as an acceptable feature of a rule. If a factor provides 

no guidance, it should not be used as a factor. 

[3 1 ]  As discussed, the very existence of Corbett stands as recognition that a jury direction 

will not always remove the risk of prejudice. Clearly, judges have no way of knowing 

whether a particular jury is apt to follow such a direction, so the decision to allow the 

Crown to use the record or not must depend on the probative value of the record and the risk 

of prejudice raised by the nature of the convictions. In other words, based on a review of the 

authority and a study of the principles involved, it is my view that the correct position is 

that where probative value outweighs the risk of prejudice, a jury direction can be relied on 

to remove that remaining risk of prejudice, but where probative value is outweighed by the 

risk of prejudice, a jury direction cannot be counted on to do so. The existence of the 

direction should not, therefore, be an independent factor in evaluating prejudice, probative 

value and admissibility. This must be stated overtly because many judges rely on their 

personal theories about the efficacy or lack of efficacy of a jury direction to justify admitting 

or excluding a record, irrespective of probative value and the prejudicial nature of the 

convictions at hand. 
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D raft Subsection (9) 

(9) Where convictions are admitted under this section, the trial judge shall 

direct the jury that those convictions have been admitted solely to assist the 

jury in the assessment of the credibility of the accused as a witness, and are not 

to be used to infer that, based upon his or her character, the accused is the kind 

of person who might commit the offence with which he or she is charged. 

[32] This is the optimal warning that should be provided to jurors. It reflects the law. 

Although the insertion of statutory warning requirements raise the specter of encouraging 

appeals, the law requires a warning in any event. There is a precedent for including mandatory 

warning provisions in statutory provision dealing with the rules of evidence, in section 276. 

Conclusion 

[33] The attached background paper is lengthy and detailed. In it I have attempted to 

explain each relevant concept, to discuss related rules, and to provide a comprehensive 

analysis of the law. Authorities, relevant provisions and international regimes only mentioned 

in passing in this summary, are described in detail. Any matters left unclear in this summary 

will hopefully be better explained in the background paper. 
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ANNEXE H 

[voir la page 12 1 ]  

LES DEMANDES REPOSANT SUR L 'ARRET CORBETT 

La regie Corbett 

[ 1 ]  Une demande reposant sur l 'arret Corbett est une procedure utilisee par des accuses 

desireux de temoigner a leur proces devant jury afin d'empecher la Couronne d'invoquer 

!'article 12 de la Loi sur la preuve au Canada. En vertu de I' article 12 de la Loi sur la 

preuve au Canada, on peut contre-interroger les temoins, y compris l 'accuse, au sujet de 

toutes condamnations anterieures et faire la preuve de celles-ci si les temoins nient leur 

existence. 

[2] Selon la theorie sous-jacente a l 'admissibilite des condamnations anterieures, celles­

ci sont pertinentes a la credibilite ou a la fiabilite d'un temoin. Lorsque les condamnations 

se rapportent a des infractions comportant un element de malhonnetete, on considere que 

ces condamnations refletent une moralite malhonnete ou un manque de fiabilite. Lorsque 

les condamnations se rapportent a des infractions n'ayant rien a voir avec la malhonnetete, 

on considere que les condamnations anterieures demontrent que le temoin est une personne 

n'ayant aucun respect pour les normes et les valeurs sociales et done, qu'il n'est pas le 

genre de personne que l'on devrait croire d'emblee. Ces croyances ne sont pas appuyees 

par les psychologues et elles ne sont pas confirmees scientifiquement. 11 s' agit de conclusions 

de « bon sens », bien ancrees dans la tradition de common law. 

[3] Lorsque 1 'accuse temoigne, le fait de permettre au juge des faits de prendre connaissance 

des condamnations penales anterieures en appliquant !'article 12  comporte le risque que 

ces condamnations soient utilisees a mauvais escient, contrairement a la regie de la 

« mauvaise moralite ». La «  regie de la mauvaise moralite », une regie de preuve de common 

law, interdit aux juges des faits de se fonder sur la mauvaise moralite de l'accuse pour en 

deduire que, parce que le prevenu est le genre de personne susceptible de commettre 

! ' infraction dont il est accuse, il est probab1ement coupable. Bien qu'en general on admet 

que la « mauvaise moralite » soit pertinente quand il s'agit de determiner si une personne 

est susceptible de commettre une infraction, on craint qu'unjury qui prend connaissance de 

cette mauvaise moralite saute aux conclusions et declare l 'accuse coupable, peu importe le 

poids des elements de preuve specifiques verses au dossier. On craint aussi qu'unjury fasse 

moins de cas de la presomption d'innocence s'il apprend que l'accuse est une personne 

meprisable. Si l'on se sert de la moralite de l'accuse d'une maniere ou de l'autre, celui-ci 

pourrait etre victime de (( prejuges » in juste. 
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[4] L'effet combine de I' ar ticle 12  et de la « regie de mauvaise moralite » mene au paradoxe 

suivant : si !'accuse temoigne, le juge des faits peut utiliser les condamnations anter ieur es 

pour deduire sa mauvaise moralite, mais celle-ci ne doit ser vir qu'a evaluer la cred ibilite de  

!'accuse en  sa  qualite de  temoin. 11 ne  d oit pas tenir compte de  cette mauvaise moralite pour 

se prononcer sur la culpabilite de 1' accuse. A vant I' arret Corbett, on estimait que les d irectives 

au jury suffisaient pour empecher ce geme de prejuge de  se produire lorsque !'accuse 

temoignait. 11 y a longtemps que les psychologues, les reformateur s du  dr oit, les 

commentateur s et meme de nombreuxjuges se posent des questions quant a l 'efficacite de  

ces mises en  garde. Meme s i  l a  majorite de  l a  Cour dans !'arret Corbett a expr ime sa  ferme 

conviction que les jures sont capables d '  analyser les elements de preuve et d e  respecter les 

d irectives, le fait i neme que la Cour supreme ait prevu la demande reposant sur l'arret 

Corbett montre qu'elle etait d 'avis que, dans certains cas, une d irective donnee auxjures ne 

sera pas adequate et que le juge de premiere instance doit avoir le pouvoir d 'empecher la 

Couronne de s'appuyer sur des condamnations anterieures pour contester la credibilite de  

!'accuse lor sque cela lui causerait un  prejud ice injustifie. 

[5] La regie Corbett peut etre resumee ainsi : 

Selon les principes enonces dans l 'arret Corbett , le juge de premiere instance jouit 

d 'un pouvoir discretionnaire, qui peut etre exerce sur demande de ! 'accuse avant ou 

pendant son temoignage, d'exclure en tout ou en partie le easier judiciaire de ! 'accuse 

lorsque l 'effet prejudiciable de ce easier l 'emporte sur sa valeur probante. 

[ 6] 11 est impor tant de signal er que meme si I' accuse peut presenter une demande reposant 

sur I' arret Corbett, le droit canad ien est plus favorable a 1' admissibilite des condamnations 

anterieures d 'un accuse comme preuve visant a refuter la credibilite du temoin que le droit 

en vigueur en Angleterre, au Pays de Galles, en Australie ou en Nouvelle ZeJande. Dans 

chacun de  ces pays, des regles completement d ifferentes s'appliquent a l 'admissibilite des 

condamnations anter ieur es d e  !'accuse d 'une part, et aux condarnnations anterieures des 

autres temoins, d 'autre par t. L'admissibilite des condarnn ations anter ieures comme preuve 

du manque de  credibilite d 'un accuse est str ictement contr6lee. En fait, tant que !'accuse 

s'abstient d 'attaquer la credibilite des temoins de la pour suite, sa moralite est str ictement 

inadmissible sur la question d e  sa credibilite. Meme aux Etats-Unis, le droit est plus restr ictif 

qu'au Canada en ce qui a trait aux condamnations anterieures ne se rapportant pas a des 

infractions de  malhonnetete. 11 incombe a la poursuite de  d emontrer que la valeur probante 

de  ces elements de  preuve l'emporte sur leur effet prejudiciable et, en ce qui concerne les 

condarnnations prononcees il y a plus de d ix ans, que leur valeur probante l'emporte tres 

largement sur leur effet prejudiciable. 
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La regie Corbett et la reforme du droit 

[7] L'etat du droit relatifaux demandes reposant sur !'arret Corbett n'a pas suscite d'appels 

en faveur d'une reforrne ou !'adoption de modifications du droit de la part des membres de 

la profe ssion jur idique ou des organismes de reforrne du droit. D'ailleur s, ! 'evolution du 

pouvoir discretionnaire a mis un fre in aux appels lances de temps a autre afin de modifier 

I' ar ticle 12 de la Loi sur la preuve au Canada de fa<;on a accorder plus de protection a 
I' accuse. 

[8] Recemment, la demande reposant sur ! 'arret Corbett a fait l 'objet d'une controverse 

considerable a ! 'occasion du proces de Francis Roy pour le viol et le meurtre d' Alison 

Parrott. Dans cette affaire , le juge de premiere instance a statue que la Couronne n'avait pas 

le droit de contre-interroger M. Roy au sujet de ses deux condarnnations anter ieures pour 

viol. Cette decision, ainsi que d'autres decisions excluant cer tains elements de preuve dans 

cette affaire ont provoque un tolle de protestations dans le public et  des demandes en vue 

d'une reforrne du droit. 

[9] Il ressor t clairement de l 'examen de l'affaire Parrott et de ses repercussions que les 

objections soulevees a l'egard  de !'exclusion des condamnations anter ieures de M. Roy 

pour viol reposent sur la conviction qu'e lles  montraient qu'il etait le genre de personne 

susceptible de violer e t  de tuer une jeune fille .  Ceux qui ont souleve des objections a 
I' exclusion des condarnnations anter ieures ont fait valoir que les jures se devaient de connaitre 

le genre de per sonne qu'ils avaient a juger. Dans le cas de Roy, son passe de violeur etait 

tres pertinent a une poursuite relative a un homicide sexuel. 

[ 10] Ceux qui connaissent bien le droit de la preuve se rendront compte immediatement 

que cette objection n'a r ien a voir avec la r egie enoncee dans I' arret Corbett. Ainsi qu'on 1'a 

explique, l 'arret Corbett conceme le pouvoir discretionnaire d'empecher la Couronne de 

faire etat de condarnnations anter ieures dans le but d' alerter les jures sur le fait que I' accuse 

est susceptible d' etre un mauvais temoin parce qu' il a la moralite d 'une personne malhonnete 

- le genre de personne qui ne peut dire la ver ite sur quoi que ce soit. Ceux qui ont souleve 

des objections a I' exclusion des condarnnations anterieures de Roy ne voulaient pas qu' e lles 

soient admises dans le seul but de montrer qu' il n' etait pas une personne capable de dire la 

verite au cour s de son temoignage . Le jur y  avait ete mis au courant de la malhonnetete de 

Roy car on avait fait etat d'autres condarnnations pour des infractions compor tant un element 

de malhonnetete. Ils voulaient faire admettre les condarnnations pour viol afin de prouver 

qu'il etait le genre de personne susceptible de violer et d'assassiner un enfant. Selon leur 

raisonnement, ces condamnations auraient dii etre admises, que Francis Roy temoigne ou 

non. La regie interdisant de faire etat des condarnnations anter ieures a cette fin s'appelle la 

«regie de la mauvaise moralite ». De fait, meme si c'est la regie Corbett qui etait ciblee par 

les medias, c'est ! 'application de la « regie de mauvaise moralite »qui a suscite des objections, 

de meme que la regie des (( faits similaires » (r egissant les situations dans lesquelles  la 

preuve de mauvaise moralite peut etre admise en tant que preuve de la culpabilite) . 
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[11] Etant donne que c'est a tort que ! 'opinion publique a toume en ridicule la regie 

Corbett, ce serait une erreur de la modifier afin de reagir a ces critiques. Ce n'est pas la 

regie Corbett qui est la « coupable ». S'il faut reformer le droit a ! ' issue des critiques 

soulevee s dans la foulee du proces Parrott, c' e st la regie des faits similaires  qui devrait etre 

modifiee . Cette regie existe dans sa forme actuelle depuis plus de 100 ans et s'appuie sur 

des principe s qui caracterisent raisonnablement le systeme actue l de justice penale . S'il 

faut modifier la regie , il ne faut agir en ce sens qu'a !'issue d'un examen detaille et reflech i 

de cette regie . Dans le document que j 'ai prepare, je ne me suis pas livre a ce type d' exam en. 

On m'a demande d'examiner ! 'arret Corbett et c'est ce que j 'ai fait. En decrivant la regie 

des faits similaires,je me suis limite a donner seulement les details necessaire s  pour preciser 

mes explications et pour m' assurer que les raisons justifiant 1' exclusion de preuve re lative 

a la mauvaise moralite, y compris le s condamnations anterieures, sont bien comprises. 

Force probante et prejudice 

[12] Meme si personne ne reclame une reforme du droit relativement a la regie Corbett, 

un exam en attentif de la jurisprudence et des fondements theoriques de la decision demontre 

que son application souffre d'un manque d'uniformite. Certains juges sont aussi dans 

I 'incertitude quant a I' application des principes pertinents. C' e st a juste titre que la Conference 

sur ! 'harmonisation des lois m' a demande d'elaborer des ! ignes directrices sur la maniere 

d' etablir un juste equilibre entre la force probante et I' effet prejudiciable de la preuve et de 

faire les recommandations qui s'imposent. Le modele qui suit est fonde sur le droit en 

vigueur et, a mon avis, il donne des directives permettant d'atteindre cet equilibre .  Je 

recommande de modifier ! 'article 12 et d'y ajouter des dispositions contenant les regles 

suivantes : 

12(3) Lorsque le temoin est l'accuse, aucune question ne pent lui etre posee 

et aucune preuve ne pent etre rapportee relativement a des condamnations 

anterieures a moins que 

a) cette condamnation soit admissible autrement qu'en vertu de 

Particle 12, ou 

b) l 'admissibilite de la condamnation ne rende pas le proces 

inequitable. 

(4) Aux fins de l'alinea (3)b), l'admission de la preuve d'une condamnation 

anterieure rend le proces inequitable lorsque la force probante de cette preuve 

sur la question de la credibilite de l'accuse en tant que temoin, seule ou en 

combinaison avec d'autres Clements de preuve, ne l'emporte pas sur l'effet 

prejudiciable que la preuve de la condamnation anterieure est susceptible 

d'avoir. 
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(5) Lorsqu'il evalue la force probaute de la condamnation, le juge decide si 

l'infraction pour laquelle l'accuse a ete condamne, par elle-meme ou en 

combinaison avec d'autres condamnations, etablit que l'accuse est 

(a) une personne malhonnete, ou 

(b) une personne qui par sa nature n'a que mepris pour la loi alors 

qu'il a un devoir legal et moral d'y obeir. 

(6) Lorsqu'il fait son evaluation conformement au paragraphe (5), le juge 

prend en compte les elements suivants : 

a) si les condamnations se rapportent a des infractions comportant 

des elements de malhonnetete, 

b) le schema des condamnations, 

c) la gravite de l'infraction ou des condamnations figurant dans le 

easier judiciaire, 

d) l'anciennete des condamnations, et 

e) l'importance de la credibilite de I' accuse pour trancher l'affaire, y 

compris la question de savoir si les attaques de l'accuse sur la moralite 

des temoins de la poursuite accroissent l'importance de la credibilite de 

l'accuse dans l'affaire. 

(7) Lorsqu'il evalue le prejudice le juge prend en compte 

a) la tendance qu'aurait la nature, la gravite, ou le schema des 

condamnations a enflammer les jures contre I' accuse, 

b) la tendance qu'auraient les condamnations, etant donnee leur 

similitude avec l'infraction reprochee a l'accuse, ou leur nature, leur 

schema ou leur gravite, a entrainer les jures a conclure que l'accuse est 

le genre de personne susceptible de commettre l'infraction qui lui est 

reprochee et 

c) la question de savoir si le risque de prejudice pent etre sensiblement 

reduit en expurgeant le easier judiciaire. 

(8) Lorsqu'il evalue le prejudice, le juge prend pas en compte la mesure dans 

laquelle une directive au jury peut ecarter ce risque de ce prejudice. 
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(9) Lorsque la preuve des condamnations anterieures est admise conformement 

an present article, le juge de premiere instance informe le jury que ces 

condamnations n'ont ete admises que pour l'aider a evaluer la credibilite de 

l'accuse en tant que temoin, et ne doivent pas servir a deduire que, compte 

tenu de sa moralite, I' accuse est le genre de personne susceptible de commettre 

l'infraction reprochee. 

Paragraphe 12(3) projete 

12(3) Lorsque le temoin est l'accuse, aucune question ne pent lui etre posee 

et aucune preuve ne pent etre rapportee relativement a des condamnations 

anterieures a moins que 

a) cette condamnation soit admissible autrement qu'en vertu de 

l'article 12, on 

b) l'admissibilite de la condamnation ne rende pas le proces 

inequitable. 

[ 1 3] L'alinea a) e st necessaire car le s condamnations anterieure s de ! 'accuse sont 

admissibles, en vertu du droit de la preuve , a deux fins, outre celles enoncee s a I' article 12. 

On peut faire etat de condamnations anterieures en vertu de I' article 666 du Code criminel 

afin de refuter la « bonne moralite » de ! 'accuse qui invoque son honorabilite, et les 

condamnations anterieures peuvent parfois etre admissibles en vertu de la regie des faits 

similaires. Une demande reposant sur ! 'arret Corbett ne devrait jamais avoir pour effet 

d'empecher  de faire etat des d'elements de preuve qui sont par ailleurs admissibles a ces 

fins. 

[ 14] L'alinea b) , combine aux autres disposition du paragraphe ( 3) ,  vise a supprimer 

l 'ambiguite inherente au fait que la regie Corbett est enoncee en termes de « pouvoir 

discretionnaire ». Plusieurs interpretent le pouvoir de ne pas dormer effet  a !'article 12 

comme etant une que stion de choix, dependant de !'appreciation de chaque juge . L'arret 

Corbett parle d'un pouvoir d'exclusion « discretionnaire ». L'existence meme du pouvoir 

d'exclusion repose dans ce cas sur le pouvoir discretionnaire prevu par le common law de 

refuser d'admettre des elements de preuve qui sont en principe admissibles. Cependant, le 

terme « discretionnaire » e st ambigu. Selon une interpretation extreme , un pouvoir 

discretionnaire peut designer un pouvoir absolu de choisir. A 1' autre extreme, il peut designer 

le pouvoir de prendre des decisions sur !'application de criteres bien determines. 11 ressort 

de 1' examen de ce pouvoir et du simple bon sens que le pouvoir discretionnaire prevu dans 

! 'arret Corbett est d'un type faible . 11 s'agit du pouvoir de determiner si le prejudice que 

peut causer ! 'admission de la preuve l 'emporte sur sa force probante et done si e lle rend le 

proces inequitable . Il ne s'agit pas du pouvoir de choisir d'autoriser l 'interrogatoire ou 

d'admettre la preuve , meme si le risque de prejudice l'emporte sur sa force probante . 
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Autrement d it, il ne s'agit pas du pouvoir d iscn!tionnair e de faire subir a l 'accuse un pr oces 

equitable. A mon avis, cet aspect doit etre pr ecise et je pense que le libelle du paragraphe ( 3) 

projete y par vient. 

Paragraphe (4) projete 

(4) Aux fins de l'alinea (3)b), !'admission de la preuve d'une condamnation 

anterieure rend le proces inequitable lorsque la force probante de cette preuve 

sur la question de la credibilite de l'accuse en tant que temoin, seule ou en 

combinaison avec d'autres elements de preuve, ne l'emporte pas sur l'effet 

prejudiciable que la preuve de la con damnation est susceptible d'avoir. 

[15] Si d 'un cote l'objectif de la r egle Corbettestde fair e en sor te que les proces demeur ent 

equitab1es, le cr itere d'admissibilite est enonce dans ce par agraphe. Cette question a suscite 

une cer taine confusion. Cer tains juges ont simplement revend ique i e pouvoir d 'interdir e  le 

contre-interrogatoire a cet effet lor sque l'admissibilite aur ait eu pour consequence de rendre 

le pr oces inequitable. M erne si cette affirmation r eflete bien 1' objectif sous-jacent du pouvoir 

d iscretionnaire enonce dans l'arret Corbett, on ne sait r ien du cr iter e a appliquer. C'est ce 

que fait le par agraphe ( 4 ), et il fa ut insister la-dessus. Le paragraphe ( 4) d it aussi expressement 

que c'est bien a la cr edibilite de  l'accuse en tant que temoin que la force pr obante de  la 

preuve des condamnations anter ieur es d oit se rappor ter afin de  pouvoir etre admissibles en 

ver tu de  l'ar ticle 1 2. 

[ 16] 11 y a d e  bonnes r aisons d 'affirmer que la loi doit exiger, avant de cour ir le r isque de 

causer un prejudice au proces de  l 'accuse dans l' inter et de donner des r enseignements 

concemant la cr ed ibilite de  celui-ci en tant que temoin, que la force probante l'empor te 

largement sur l'effet prejudiciable que l'admissibilite des pr euves aurait. On parle ici des 

r egles applicables aux « faits similaires ». Comme la plupar t des cas r eposant sur l'arret 

Corbett n'appliquent pas cette formule plus pr udente, je ne l'ai pas incluse dans le projet de  

par agraphe, mais dans l e  d ocument d 'information, j 'invite a l a  r eflexion sur l a  question de  

savoir s i  cette formulation de  l a  r egle est plus appr opr iee. 

Paragraphe (5) projete 

(5) Lorsqu'il evalue la valeur probante de la con damnation, le juge decide si 

!'infraction pour laquelle l'accuse a ete condamne, par elle-meme ou en 

combinaison avec d'autres condamnations, etablit que l'accuse est 

(a) one personne malhonnete, ou 

(b) une personne qui par sa nature n'a que mepris pour la loi alors 

qu'il a un devoir legal et moral d'y obeir. 
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[17] A l'heure actuelle, de nombr eux jugements pr etendent analyser la force pr obante 

sans donner les r aisons se! on lesquelles la preuve des condamnations anterieur es est jugee 

pertinente a la credibilite. L'analyse de la jurispr udence et des commentair es r evele ces 

notions d istinctes de la per tinence. I! est impor tant de les mentionner afin de pouvoir insister 

sur !'appreciation de  la force probante. 

Paragraphe (6) projete 

(6) Lorsqu'il fait son evaluation conformement au paragraphe (5), le juge 

prend en compte les elements suivants : 

a) si les condamnations se rapportent a des infractions comportant 

des elements de malhonnetete, 

b) le schema des condamnations, 

c) la gravite de !'infraction ou des condamnations figurant dans le 

easier judiciaire, 

d) I'anciennete des condamnations, et 

e) l'importance de la credibilite de I' accuse pour trancher l'affaire, y 

compris la question de savoir si les attaques de I' accuse sur la moralite 

des temoins de la poursuite accroissent I' importance de la credibilite de 

l'accuse dans I'affaire. 

[ 18] Un exam en de la jur ispr udence et de  la doctr ine, des commentaires concernant la 

r eforme du dr oit et des r egles de dr oit en vigueur dans d '  autr es administrations revelent que 

tels sont les facteurs cr uciaux pour evaluer la force probante de la preuve des condamnations 

anter ieur es eu egard a la cr edibilite de  !'accuse. 

A linea (6)a) projete- Infractions comportant des elements de malhonnetete 

[ 19] On r econnait en gener al que les infractions compor tant des elements de rn alhonnetete 

tendent a etr e plus per tinentes a la cred ibilite de !'accuse que d 'autres infractions. D'ailleur s, 

aux Etats-Unis, les infractions compor tant des elements de  malhonnetete sont absolument 

admissibles en ver tu des Federal Rules of Evidence, tandis que les condamnations r elatives 

a d 'autr es infr actions ne sont admissibles que sous condition et, pour en fair e etat, le 

pour suivant a la charge de justifier leur utilisation. Cer tains par tisans d 'une reforme du 

droit soutiennent avec insistance que, sauf si une infraction comporte d es elements d e  

malhonnetete, elle n'a aucune per tinence et ne doit pas etr e admise d u  tout. Quoique la 

jur isprudence r elative a la r egi e  Corbett ne va pas aussi loin, il est clair qu'elle donne la 

prior ite aux infractions compor tant des elements de  malhonnetete. C'est done un facteur 

que j'ai r etenu. Je signale dans le document cl' infor mation la question de savoir s'il faut 

admettre la preuve des condamnations anterieures r elatives aux infractions autres que celles 

qui compor te d es elements de malhonnetete mer ite r eflexion, mais je ne fais aucune 

r ecommandation a cet egard . 
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A linea (6)b)projete- Le schema des condamnations 

[20] De meme, le schema des condamnations peut influer sur la decision ayant trait a 

l 'admissibilite, y compris le nombre d'infractions, et la question de savoir si les infractions 

sont regroupees dans le temps ou selon leur nature. Pour illustrer m on propos, on considerera 

en general qu'un e asier judiciaire dans lequel figurent quelques infractions comportant des 

elements de malhonnetete anciennes, puis une periode creuse et ensuite une infraction relative 

a la conduite d'un vehicule, sera moins probant du point de vue de la credibilite qu'un 

easier revelant des infractions constantes, y compris des infractions comportant des elements 

de malhonnetete commises de fa9on repetee. 

Alinea (6)c) projete- La gravite de la condamnation 

[21 ]  Lorsque la force probante d'un easier judiciaire depend de la conclusion que 1' accuse 

est « une personne qui, de par sa nature, n'a que mepris pour la loi alors qu'il a un devoir 

legal et moral de lui obeir d'y obeir », ce dossier aura une plus grande force probante si les 

condamnations se rapportent a des infractions graves. On peut en dire autant lorsque le 

easier judiciaire revele des infractions comportant des elements de malhonnetete et leur 

force probante depend de la conclusion selon laquelle 1' accuse est une personne malhonnete. 

Plus ! 'infraction est grave, plu s  la conduite en cause est susceptible d'avoir ete malhonnete. 

La gravite des infractions se reflete en termes de facteur dans les dispositions legislatives 

comparables au niveau international et a ete mentionne dans la jurisprudence relative a la 

regie Corbett. 

Alinea (6)d) projete-L 'anciennete de la condamnation 

[22] L' anciennete des condamnations est a us si un facteur mentionne dans la jurisprudence 

relative a la regie Corbett pour des raisons evidentes. En un mot, on part du principe selon 

lequel parfois, « les gens changent ». 

A linea (6)e) projete- L 'importance de la credibilite 

[23] Ce demier facteur est plus complexe. La premiere expression est claire. Plus une 

affaire se joue sur la credibilite, plus le easier judiciaire de !'accuse est important. Bien 

qu'il soit difficile d'imaginer que la credibilite du temoignage d'un accuse puisse etre sans 

importance, certaines affaires se jouent entierement sur la credibilite. Lorsque c' est le cas, 

la jurisprudence et la doctrine donnent a penser que 1 'honnetete de 1, accuse prend une 

importance accrue. 
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[24] La seconde expression de l'ebauche de l'alinea e), « la question de savoir si les 

attaques de ! 'accuse sur la moralite des temoins de la poursuite accroissent ! 'importance de 

la credibilite de ! 'accuse dans l'affaire » necessite plus d'explications. En Angleterre, en 

Australie, en Nouvelle-Zelande et aux Etats-Unis en vertu des Federal Rules of Evidence, 

le principal facteur a faire valoir pour faire admettre le e asier judiciaire d'un accuse afin 

d'etablir son manque de credibilite est la maniere dont ! 'accuse a mene sa defense. Si un 

accuse attaque la moralite d'un temoin assigne par la poursuite, ses propres condamnations 

anterieures deviennent admissibles afin d'etablir son absence de moralite. On soumet deux 

justifications. La premiere porte sur l'equite pure et simple. Si ! 'accuse veut attaquer la 

credibilite des temoins de la Couronne, il ne peut demander la protection de la loi afin 

d' empecher les attaques contre sa prop re credibilite. La deuxieme justification repose sur la 

theorie de la « pertinence ». On raisonne que c'est ! 'accuse qui a souleve la pertinence de sa 

propre credibilite en choisissant de se defendre en invoquant le manque de credibilite d'un 

temoin de la poursuite. 

[25] Chacune de ces theories pose des problemes. Selon moi, la justification d' « equite », 

bien qu'attrayante intuitivement, ne tient pas. Si l'effet prejudiciable des condamnations 

penales anterieures l 'emporte sur leur force probante, au point que ! 'admission de ces 

condamnations rende le proces inequitable, devient-il plus acceptable de soumettre 1 'accuse 

un proces inequitable parce qu' il a choisi de se fond er sur des preuves concemant les temoins 

de la poursuite admissibles par hypothese et pertinentes selon le droit de la preuve? 

[26] Ensuite, la theorie de la « pertinence » souleve des problemes qui lui sont propres. 

Selon les regles de droit bien etablies en matiere de charge de la preuve, un proces ne doit 

pas etre un concours de credibilite. Le juge des faits ne doit pas trancher en decidant qui de 

! 'accuse ou des temoins de la poursuite sont plus credibles. C'est une erreur de droit d'agir 

ainsi. Et pourtant, la justification de « pertinence » repose sur la premisse selon laquelle si 

1 'accuse conteste la credibilite des temoins de la poursuite, il do it mettre en jeu sa propre 

credibilite. 

[27] En raison des faiblesses de chaque justification, il me semble qu'il faut penser a 
supprimer de la liste des facteurs pertinents la conduite de 1' accuse qui conteste la credibilite 

de temoins de la poursuite. Je dois reconnaitre, cependant, que ce facteur a ete decisif dans 

l'affaire Corbett elle-meme, qu'il est attrayant d'un point de vue intuitif et qu'il beneficie 

d 'un soli de consensus meme a 1' etranger. Par consequent, je n' irai pas jusqu' a recommander 

d'ecarter ce facteur, bien qu'il pose des problemes au plan analytique. Etant donne que la 

justification d' equite entre en conflit avec les principes fondamentaux du processus de justice 

penale, j 'ai lie la conduite d'un proces pour ! 'accuse et la justification de pertinence, ce qui 

etait, a mon avis, ! 'intention du juge en chefDickson dans Corbett. 
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Paragraphe (7) projete 

(7) Lorsqu'il evalue le prejudice le juge prend en compte 

a) la tendance qu'aurait la nature, la gravite, ou le schema des 

condamnations a enflammer les jures contre I' accuse, 

b) la tendance qu'auraient les condamnations, etant donnee leur 

similitude avec l'infraction reprochee a l'accuse, ou leur nature, leur 

schema ou leur gravite, a en trainer les jures a conclure que l' ·,::cuse est 

le genre de personne susceptible de commettre l'infraction qui lui est 

reprochee et 

c) la question de savoir si le risque de prejudice peut etre sensiblement 

reduit en expurgeant le easier judiciaire. 

[28] Les alineas a) et b) de cette disposition visent a expliquer comment la preuve des 

condamnations anterieures peut avoir un effet « prejudiciable ». Selon moi, il est preferable 

d'enoncer clairement ces consequences. 

[29] L'alinea c) reconnait que les tr ibunaux diminuent frequernment les effets prejudiciables 

des condamnations anterieures en retranchant les renseignements les plus prejudiciables. 

Bien qu'il y ait la un risque d'induire en erreur le juge des faits en lui faisant croire que le 

easier judiciaire est moins repugnant qu' il ne I' est en realite, il s' agit d 'une pratique courante 

et qui est justifiee d'un point de vue pragmatique. A defaut de pouvoir agir ainsi dans le cas 

oil un easier judiciaire est trop prejudiciable dans sa version integrale, la poursuite serait 

empechee d'utiliser le e asier judiciaire de ! 'accuse. Mieux vaut cornmuniquer les elements 

pertinents a la moralite en faisant etat d'une version partielle du e asier judiciaire plutot que 

de ne rien faire du tout. 

Paragraphe (8) projete 

(8) Lorsqu'il evalue le prejudice, le juge prend pas en compte la mesure dans 

laquelle une directive au jury peut ecarter ce risque de ce prejudice. 

[30] La cause principale du manque d'uniformite dans !'application de !'arret Corbett 

vient du fait que differents juges n' ont pas le m erne degre de confiance en 1' efficacite des 

directives auxjures. Certains croient qu'elles peuvent ecarter le risque de prejudice. D'autr es 

sont d'un avis contraire. 11 en resulte des niveaux de tolerance differents. Cette situation est 

inacceptable parce qu'elle entraine une incoherence decoulant de ! 'absence de principes. 
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Tout devient une question d'opinion et le sort d'une demande reposant sur l'arret Corbett 

depend du juge qui tranche la question. Ce genre d'irregularite de resultats entre les juges 

se produit dans le processus d'application de  nombreuses regles juridiques et il est endemique 

dans le processus de determination des faits, mais le droit ne doit pas faire de la subjectivite 

judiciaire une caracteristique acceptable d'une regie. Si un facteur ne comporte aucun guide, 

on ne devrait pas ! 'utiliser comme facteur. 

[3 1 ]  Comme il a ete mentionne, ! 'existence meme de l 'arr et Corbett constitue une 

reconnaissance du fait qu'une directive donnee a un jury ne suffira pas toujours a ecarter le 

risque de prejudice. A 1 'evidence, les juges ne sont pas en mesure de sa voir si un jury est 

capable de respecter une telle directive, done la decision d'autoriser ou de ne pas autoriser 

la Couronne a faire etat du e asier judiciaire doit dependre de sa force probante et du risque 

de prejudice que pose la nature des condarnnations. En d'autres termes, compte tenu de 

l'examen de la jurisprudence et de la doctrine et d'une etude des principes en cause, je suis 

d'avis que la position correcte est la suivante : lorsque la force probante l'emporte sur le 

risque de prejudice, on peut se tier a une directive au jury pour supprimer ce qui reste du 

risque de prejudice, mais lorsque le risque de prejudice l 'emporte sur la force probante, on 

ne peut alors pas compter sur une telle directive. Par consequent, 1' existence de la directive 

ne devrait pas constituer un critere independant de I' evaluation du prejudice, de la force 

probante et de l 'admissibilite. Cette regie doit etre clairement enoncee parce que plusieurs 

juges s'en remettent a leurs propres theories concemant l'efficacite ou le manque d'efficacite 

d'une directive au jury pour justifier 1' admission ou 1' exclusion d'un e asier judiciaire, et ce 

sans egard a la force probante et la nature prejudiciable des condamnations anterieures en 

cause. 

Paragraphe (9) projete 

(9) Lorsque la preuve des condamnations anterieures est admise 

conformement au present article, le juge de premiere instance informe le jury 

que ces condamnations n'ont ete admises que pour I' aider a evaluer la credibilite 

de l'accuse en tant que temoin, et ne doivent pas servir a deduire que, compte 

tenu de sa moralite, l'accuse est le genre de personne qui est susceptible de 

commettre l'infraction reprochee. 

[32] Cette mise en garde optimale doit etre transmise auxjures. Elle reflt�te l 'etat du droit. 

Bien que le fait d'inclure des exigences relatives a la mise en garde dans le texte de loi 

souleve le spectre de ! 'incitation a en appeler des decisions, la loi exige neanmoins une 

mise en garde. L'article 276 constitue un precedent concemant ! 'inclusion de dispositions 

prevoyant une mise en garde obligatoire dans un texte de loi en matiere de preuve. 
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Conclusion 

[33] Le document d'infonnation ci-joint est volumineux et detaille. J'ai tente d'expliquer 

chaque concept pertinent, d'examiner les regles connexes et de faire une analyse globale de 

l'etat du droit. La jurisprudence et la doctrine, les dispositions legislatives pertinentes et les 

regimes intemationaux qui ne sont mentionnes qu'incidemment dans le present resume y 

sont exposees de fa<yon plus detaillee. Toutes les questions qui restent obscures dans le 

present resume sont expliquees plus clairement, je 1' espe re, dans le document de travail. 
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APPENDIX I 

[see page 99] 

GROUP ASSAULT OR "SWARMING" 

Discussion Paper 

I INTRODUCTION 

[1] The topic of group assault or "swarmings" has received increased attention from the 

media and the public recently. There is particular concern about the perceived increase in 

frequency and brutality of these types of assaults, as well as their senseless and random 

nature. While the most widely reported assaults involve youth attacks on other youths, with 

the resulting focus on reforming the Young Offenders Act, attacks have also been 

committed by and upon adults. Recently, there has been the intimation that the criminal 

justice system could do more to deter others from participating in this kind of criminal 

activity and to more harshly punish those who do. 

[2] This paper will briefly set out the relevant social and legal context and raise several 

questions related to possible reform of the Criminal Code.1 

This paper will not address possible non-legislative or non-criminal justice 

mechanisms for dealing with this type of behaviour, such as education legislation and 

vicarious civil liability, nor will it deal with exclusively youth-oriented reforms. 
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11 SOCIAL AND LEGAL CONTEXT 

[3] In Canada, the concerns over group assaults or swarmings first appeared in the late 

1 980s with the emergence of youth gangs/groups in major urban centers. The proliferation 

of gangs during the 1990s in other Canadian communities has lead to an increased 

reporting of gang/group related assaults.2 Swarmings, while one of the tactics used, are not 

restricted to gangs and occur in the absence of the gang structure. Many reported 

swarmings are characterized as spontaneous, unorganized or loosely organized attacks. 

Sometimes racism, prejudice or hate of the victim and the group to which he or she 

belongs may be motivating factors (e.g., gay-bashing) . Other times, there appears to be no 

motivation at all for the attack. 

What is a "swarming"? 

[4] Different courts have described swarming as, or app lied the term to a variety of 

different situations including: 

i. Where victims are surrounded and their clothing or money tom from them by 

young gangs;3 

ii. A group attacking an individual for the purpose of stealing something from 

that individual;4 

m. A group attacking an individual or group on account of a prior dispute;5 

iv. An attack on an innocent stranger acting as a good Samaritan;6 

v. Young p ersons demanding money or items of clothing and then beating the 

individual following refusal; 7 

2 This observation is supported by similar comments made in Youth Violence and 

Youth Gangs: Responding to Community Concerns, a 1 994 report of Solicitor General of 

Canada found at http://www.sgc.gc.ca/epub/pol/e1 99456.htm. The same observation 

was made by Michelle Shephard in "Teen gangs: fear in our schools" a special report in 

The Toronto Star. October 24, 1 998. 

R. V. J.J.M, [1993]2 S.C.R. 421. 

R. v. R.K.E., [1996] M.J. No. 14 (Man. C.A.). 

R. v. H.M, [1993] O.J. No. 3244 (Prov. Div.). 

R. v. Cormier, [1994] N.S.J. No. 150 (N.S. C.A.). 

R. v. A.S.-C.Y., [1997] B.C.J. No. 1906 (B.C. Prov. Ct.). 
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vi. An unprovoked attack, on a public street, by a group . 8 

[5] Although there may be a fair amount of overlap between these types of situations, 

there does not appear to be a consistent definition of swarming to date. Certain factors do 

not seem to be necessary ingredients of the phenomenon (e.g. theft of p ersonal property) . 

Nevertheless, certain basic common features can be identified, including ( 1) actions by a 

group (2) against one or several individuals (3) incorporating violence, harassment, 

intimidation and/or the potential for overwhelming force or pressure. 

Incidents 

[6] While reported swarming incidents attract heavy media coverage, statistical 

information is limited in Canada. Domestically, statistics have been gathered on the basis 

of age, gender and crime committed, rather than group involvement. 9 However, one review 

of Metro Toronto Police statistics does suggest 6.7 swarmings a day in Toronto in 1 999.10  

[7] In the United States, there has been wider statistical analysis of group assaults. 

According to the U.S. Department of Justice, Bureau of Justice Statistics (BJS), the 

number of multip le offender victimizations in 1997 was I, 757,460.11 Of these, 79% were 

assaults (50.8% simp le and 28.2% aggravated) ; 1 9.8% were robberies ( 13 .6% completed 

and 6.2% uncompleted) ; and 1 .2% were rap es or sexual assaults. 

R. v. McQuaid, [1997] N.S.J. No. 21 (N.S. C.A.). 

9 Information on gang activity is limited to organized crime such as biker gangs and 

other criminal organizations. The Canadian Centre for Justice Statistics does not collect 

information on group assaults. Statistics are coded by criminal offence, not elements of 

the crime. 

10 Lamberti, Rob. "Swarming heists fall" in The Toronto Sun, February 23, 2000 

found at http ://www.canoe.ca/TorontoNews/ts.ts-02-23-0008.html. Mr. Lamberti 

reports that from 1 998 to 1 999, "police statistics showed the number of swarmings -

defined as street robberies involving three or more bandits - dropped slightly to 2,450 

from 2,491 ." When the Metropolitan Toronto Police were contacted to confirm this 

information, an official indicated that these types of statistics were not kept. 

11 U.S. Department of Justice, Bureau of Justice Statistics, Criminal Victimization in 

the United States, 1997, NCJ-1 74446 (Washington, D.C.: U.S. Department of Justice, 

2000), Table 45. Also found in Maguire, Kathleen and Pastore, Ann L. eds. (1 998) 

Sourcebook of Criminal Justice Statistics [Online]. Available: 

http ://www.albany.edu/sourcebook page 1 86 (table 3.27) .  
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[8] Perhaps unsurprisingly, perpetrators of group violence tend to be confined to 

specific age groups: 46.4% of these crimes were committed by offenders all between the 

ages of 12-20, 10.6% by those all aged 21-29; 7.9% by those all aged 30 or over; 0.4% by 

those all under age 12; 27.6% of those of mixed ages; and 7.1% by those of unknown age 

or not available. This tendency of p roximity of age amongst offenders appears to be 

reflected in the Canadian experience. 

[9] Group violence is largely perpetrated by single race group s; in the U.S. 82.3% of 

multip le offender victimizations were p erpetrated by single race groups. 12 

[10] Desp ite the absence of statistical evidence in Canada, some courts have taken 

judicial notice of increased incidents of swarmings.1 3  For instance, in R. v. J.M., 14 the B.C. 

Provincial Court found that "this type of 'gang mentality' on public transport or at multi or 

single transit exchanges such as Skytrain stations is becoming so common it is frightening. 

One only has to sit in these courts but for a short time to see this offence on a regular 

basis." 

Public opinion 

[ 11] Regardless of whether there is an actual increase in these types of attacks in recent 

years or not, what is indisputable is that there is a heightened public awareness and concern 

over the issue of swarmings. Recent high profile cases such as those involving Reena V irk, 

Dmitri "Matti" Baranovski and Jonathan Wamback have received significant media 

attention. The brutal and horrifying nature of some of these attacks generate fierce public 

outrage which is sometimes, but not always, accompanied by criticisms of various aspects 

of the criminal justice system. 

1 2  Maguire, Kathleen and Ann L. Pastore, eds. (1998) Sourcebook of Criminal Justice 

Statistics. Available: http ://www.albany.edu/sourcebook p age 187, Table 3.28. 

1 3  The Nova Scotia Court of App eal has held, "[j]udicial notice can be  taken of the 

increased activity of gangs of youths "swarming" innocent citizens on the streets of 

Halifax-Dartmouth over the last several years." in R. v. Cormier, supra note 6, 

p aragraph 3 7. 

14 R. v. J.M., [1995] B.C.J. No. 2862 (B.C. Prov. Ct.) . See also R. v. Cormier, supra, 

note 6; R. v. A.S.-C.Y., supra, note 7. 
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[12] Perhaps the most detestable aspect of these crimes is the unfairness of a large-scale 

surprise attack on a helpless and unsuspecting individual who has absolutely no chance at 

defending him or herself. Often the public is most upset about the meaninglessness and 

randomness of the brutality. When theft is a motivating factor, the public is generally more 

disturbed with the p etty nature of the object toward which the attack is directed. 

[13] Because many high profile cases involve youths, the p erceived remedy has often 

been called for from other areas of the criminal justice system - p articularly reforms to the 

Young Offenders Act that would remove "protections" for young p ersons charged with 

these types of crimes such as publication bans and transfer to adult court.1 5  Any youth­

driven reform would require exploration of a variety of special concerns and will not be 

addressed in the context of this p ap er. 

[ 14] In addition to taking notice of the increased frequency of swarming attacks, the 

judiciary is also amenable to taking notice of the increased public concern about group 

assaults. To cite one example, in R. v. Morris, the Ontario Court of Justice (General 

Division) wrote that " . . .  there is widespread public concern in Toronto and in other large 

metropolitan areas throughout Canada respecting street violence, random violence and as 

well gang violence."1 6 

Ill Current Legal Responses 

[ 15] The public p erception may be that group assaults are increasing in frequency and 

severity and that the criminal justice system should do more to address the problem. In fact 

group violence is currently dealt with directly and indirectly in various ways by the 

criminal justice process. 

1 5  The Wamback p etition drive, currently standing at over 900,000 signatures, inter 

alia calls for '"'Gang member" status (organized crime) to be applied to allow for 

additional incarceration for gang crimes including swarming" (taken from the Wamback 

p etition "Letter of Concern to the Prime Minister and the Minister of Justice" found at 

http :/ / www.j onathanwamback.com/writtenletter.html) . 

16 [ 1994] O.J. No. 2343 (Ont. Ct. of Justice- G.D.) at p aragraph 13.  
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Existing offences: evidentiary and substantive issues 

[16] The Criminal Code has multiple offences cap able of app lying to group violence 

depending on the precise circumstances. These include, amongst others, assault (and 

variations), sexual assault (and variations), manslaughter, murder, robbery, extortion, 

impeding attempt to save life, criminal harassment, uttering threats, intimidation, and 

inciting hatred. Most swarming situations appear to result in a charge of some degree of 

assault or homicide depending on the degree of injury inflicted, or robbery where theft is 

involved. 

[17] The public may perceive that the group natur e of an offence could pose either 

practical or theoretical difficulties for a court in assigning blame to an individual. A review 

of the case law relating to "swarming", "group assault" and "gang assault" does not 

indicate that it is more difficult to prosecute or secure a conviction in the case of group 

assault as compared to single offender attacks. In actual fact, the courts appear willing to 

accept evidence of group assaults, and to allocate responsibility to members of the group 

individually for their respective actions.1 7 

[18] Other common law jurisdictions seem equally cap able of assigning culpability to 

individuals involved in group crime. In the United Kingdom for example, the England and 

Wales Court of Appeal held in R. v. Uddin18 that, 

In truth each in committing his individual offence assisted and encouraged 

the others in committing their individual offences. They were at the same 

time principals and secondary parties. 

Because it was often a matter of chance whether one or other of them 

inflicted a fatal injury, the law attributed responsibility for the acts done by 

one to all of them, unless one of the attackers completely departed from the 

concerted actions of the others and in so doing caused the victim's death. 

1 7 See R. v. A.S.-C. Y., supra, note 7; R. v. H.M., supra, note 5; R. v. J.C., [1998] 

B.C.J. No. 969 (B.C. Youth Ct.) ; R. v. J.M., supra, note 14; R. v. Le, [1992] A.J. No. 

819 (Alta. C.A.) ;  R. v. McQuaid, [1996] N.S.J. No. 91 (N.S. Sup . Ct.) ; R. v. Sharpe, 

[1999] O.J. No. 5251 (Ont. Sup . Ct.) ; R. v. Miloszewski, [1999] B.C.J. No. 2710 (B.C. 

Prov. Ct.) ; and R. v. Thambian, [1993] O.J. No. 3285 (Ont. Gen. Div.) . 

18 [1998] T.N.L.R. No. 232. 
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[ 19] Another possible problem with prosecuting swarming type offences is the potential 

difficulty of identifying the assailants, particularly in cases where the victim is alone and 

severely beaten. The absence of evidence has rarely arisen as a problem.19  

[20] There may also be concerns that some members of the attacking group may escape 

liability because of insufficient evidence of their direct commission of assault. Such 

concerns can generally be countered by reference to subsection 2 1  ( 1) of the Criminal Code 

which holds responsible people who, although they do not personally commit the offence, 

aid or abet another person to commit it.20 Most participants in a group assault who do not 

actually apply force personally could be charged as aidors or abettors under 

subsection 21 ( 1) .  The standard for such a charge is the leading case of R. v. Dunlop and 

Sylvester,21 where Dickson J. (as he was then) held that, 

Mere presence at the scene of a crime is not sufficient to ground culpability. 

Something more is needed: encouragement of the principal offender; an act 

which facilitates the commission of the offence, such as keeping watch on 
enticing the victim away, or an act which tends to prevent or hinder 

interference with accomplishment of the criminal act, such as preventing 

the intended victim from escaping or being ready to assist the prime culprit . 

. . . Presence at the commission of an offence can be evidence of aiding and 

abetting if accompanied by other factors, such as prior knowledge of the 
principal offender's intention to commit the offence or attendance for the 

purpose of encouragement. 22 

[2 1 ]  In R.  v .  McQuaid, 2 3  while i t  was not required to base culpability on 
subsection 2 1  ( 1  ) ,  the trial judge explicitly stated that he would have done so if necessary ,  
writing, 

1 9  However, in  R.  v .  N.D. [ 1 993] O.J. No. 2 139 (Ont. C.A.) i t  appears that a conviction 

was overturned based on the absence of evidence linking the three accused to the gang 

and of their participation in the assault. 

20 Subsection 2 1 ( 1) reads: Every one is a party to an offence who (a) actually 

commits 

it; (b) does or omits to do anything for the purpose of aiding any person to commit it; or 

(c) abets any person in committing it. 

21 

22 

23 

[ 1 979] 2 S.C.R. 881 ;  47 C.C.C. (2d) 93 cited to C.C.C .. 

!bid, at 106 and 1 1 0. 

[ 1996] N.S.J. No. 81 (N.S. Sup. Ct.) . 
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While I am convinced beyond a reasonable doubt as to the guilt of these 6 
accused on all counts based on the testimony of their accomplice, Danny 

Clayton, were it necessary, I would also be prepared to say that each of the 
accused and Danny Clayton were parties to the aggravated assault of 

Darren Watts as charged on the Indictment, within the meaning of s. 21(1). 

I am satisfied the men in the circle were all there for the same reasons: to 

kick or beat Darren Watts; or help in administering the beating; or 

encourage it; or stand -- as observed by others -- shoulder to shoulder so as 

to form a circle thereby ensnaring Darren Watts and preventing him from 
getting away or stopping others from coming to his rescue. 24 

[22] Solidarity, reliance and trust are important in gangs and certain p eer groups. In 

some circumstances, violations of group solidarity or insubordination are met with physical 

reprisals or threats. This reality might potentially suggest the availability of the defence of 

compulsion for group members who p articipate in violence out of fear for their own 

safety_25 In actual fact, the statutory defence under section 17  of the Criminal Code 

foresees such situations and expressly disallows the defence both for most offences of 

serious p ersonal violence and where the p erson is a party to "a  conspiracy or association 

whereby the p erson is subject to compulsion". It should be noted that other aspects of the 

defence (i.e. the requirements of immediacy of threats and presence of the p erson 

threatening) have been challenged as unconstitutional and the p rovision is currently under 

app eal to the Supreme Court. 26 

24 !bid, at p ara 18 .  

25 The defence of compulsion is found in section 17  which reads: A person who 

commits an offence under compulsion by threats of immediate death or bodily harm 

from a person who is present when the offence is committed is excused for committing 

the offence if the p erson believes that the threats will be carried out and if the p erson is 

not a p arty to a conspiracy or association whereby the p erson is subject to compulsion, 

but this section does not app ly where the offence that is committed is high treason or 

treason, murder, p iracy, attempted murder, sexual assault, sexual assault with a weapon, 

threats to a third p arty or causing bodily harm, aggravated sexual assault, forcible 

abduction, hostage taking, robbery, assault with a weap on or causing bodily harm, 

aggravated assault, unlawfully causing bodily harm, arson or an offence under sections 

280 to 283 (abduction and detention of young persons) . 

26 R. v. Langlois ( 1993) , 80 C.C.C. (3d) 28 (Que. C.A.) and in R. v. Ruzic ( 1998) , 128 

C.C.C. (3d) 97 (Ont. C.A.) ,  which is currently on appeal to the Supreme Court of 

Canada. 
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[23] It should also be noted that the statutory defence does not apply in the case of aidors 

and abettors.27 In such circumstances, the common law defence of duress, which is similar 

to the statutory defence in section 1 7, is available. At common law, duress is available for 

all offences. However, the proviso that the defence is unavailable to a party to a conspiracy 

whereby he or she was subject to compulsion also exists at common law.28 

[24] The combined effect of exclusion of most violent offences and excluding the 

defence where the accused is a "party to a conspiracy or association whereby the person is 

subject to compulsion" generally ensures that the defence is not available in the case of 

swarmings. 

The sentencing process 

[25] For the offender and the victim and their family, as well as for society at large, the 

effectiveness of the criminal justice process is measured as much by reference to the terms 

of a sentence as to the outcome of a trial. 

[26] The serious nature of swarmings is highly relevant to the sentencing process. Some 

may believe that an individual's level of responsibility is reduced if there are others who 

have also participated, in essence that each individual is only held responsible and 

punished for their individual acts regardless of the totality of harm inflicted. 

27 R. v. Hibbert, [ 1 995] 2 S.C.R. 973 ; R. v. Paquette, [1 977] 2 S .C.R. 1 89. 

28 R. v. Fitzpatrick [ 1977] N.I. 20 (Northern Ireland Criminal Court of Appeal) cited 

with approval in R. v. Logan ( 1988) ,  46 C.C.C. (3d) 354 (Ont. C.A.) ; affirmed on other 

grounds [ 1 990] 2 S .C.R. 73 1 .  
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[27] In fact, the opposite is true. It is well established that multip le offender assault is a 

serious aggravating circumstance for sentencing purposes. App ellate courts throughout 

Canada have approved of such determinations.29 Similar pract ice is followed in other 

common law jurisdictions.30 

[28] In R. v. Thambian,31 the sentencing judge held, 

I am entitled to take into account that you, on your own behalf, sir, acted as 

a member of a group. In my view, the law is quite clear that that is an 

aggravating factor... the principle to which I am directing myself is that 

persons working in a gang and inflicting violence on others are to be 

viewed as having committed a more serious offence than if each was not 

operating in a gang. 

29 See e.g. R. v. Macintyre (1992), 135 A.R. 166 (Alta. C.A) ;  R. v. W.P.G., [1999] 

B.C.J. No. 221 (B.C. C.A.); and R. v. Kennedy, [1999] O.J. No. 4278 (Ont. C.A.) . The 

app lication of this princip le throughout the country is well documented in R. v. Morris, 

supra, note 16. This case points to the following cases: R. v. Ho Sue, [1990] O.J. No. 

1458 (Ont. C.A.) ;  R. v. L.B, [1993] O.J. No. 271; R. v. Morrissette (1970), 1 C.C.C. (2d) 

307; R. v. Maley (1986), 43 S.R. 178 (Sask. C.A.), R. v. Priest (1991), 115 A.R. 388; R. 

v. Fraser, [1984] 65 N.S.R. (2d) 28 (N.S. C.A.) .  

30 In the United Kingdom see R. v. P.J.S. [1999] E.W.J. No. 1452 (England and Wales 

Court of App eal (Criminal Division)) and R. v. Dean Simms, Jamie Cockram, Matthew 

Cockram, [1999] E.W.J. No. 3880 (England and Wales Court of Appeal (Criminal 

Division)) . In the latter case, the Court of App eal cited the following comments of the 

trial judge with approval, " ' . . .  the seriousness of that sort of conduct is perhaps not so 

much as to see who struck any one p articular blow, for how much damage is done by 

that blow m ay be very much a matter of chance. The seriousness is in agreeing to go 

along as p art of the armed group bent on violence." (para 3). For Australian caselaw see 

the app eal case of Mark Stephen Beljon v. Patrick John O'Brien (nos. 4 and 5), [1990] 

NTSC 4 (28 February 1990) (Supreme Court of the Northern Territory) . 

31 Supra, note 17 at para 15. 
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[29] The courts clearly sentence each offender for their own actions and not the actions 

of others. However, the courts do have regard to the relevant consequences of the 

accused's actions and all of the circumstances of the attack; where the accused's own 

participation has the effect of encouraging others, thereby aggravating the assault on the 

victim, the accused must bear responsibility for that aspect of his or her actions as well. For 

example, in R. v. Maclntyre,32 the Alberta Court of App eal held, 

... when individuals act as part of a group or gang and perpetrate criminal 

acts, this gang-like feature of their activities does not permit each individual 

to offer his individual involvement alone, ignoring for sentencing purposes, 

the seriousness of their collective actions. When a person acts in concert 

with other members of a group or gang to victimize a single victim, that 

person must accept the consequences, which flow from this group action. 

Each member of the group must be taken to know that by committing 

individual assaults upon a victim, he advances, and even encourages, the 

violence of the others. The victim hardly delineates. 

[30] It is especially noteworthy that the aggravating nature of group violence applies not 

only in relation to adults, but also in relation to young persons. 

[3 1 ]  It has long been recognized that young people tend to commit crimes in groups. 33 A 

group assault is in p rincip le no less aggravating because it was committed by a group of 

youths than by a group of adults. Although special principles govern the determination of 

sentence in respect of young p ersons by virtue of the Young Offenders Act, the courts do 

approach group assault by young p ersons as more serious than an assault by a single young 

person. For example, the Manitoba Court of Appeal held, in this regard, that "although 

deterrence to others is less of a goal in the case of a young offender, it remains a factor in a 

group crime such as this. Extremely violent behaviour by group s of youth simp ly cannot be 

tolerated". 34 

32 Supra, note 29. This case was cited with approval in R. v. Miloszewski, supra, 
note 1 7  at para 141 .  

33 

34 

J.J.M., supra note 3. 

R.K.E, supra note 4. 
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[32] Although as a general rule, group perpetrated violence is an aggravating factor on 

sentencing, it should be noted that in some cases, aspects related to the group nature of the 

crime have been held to be mitigating circumstances for sentencing purposes. Such 

relevant factors have included: participation as a follower,35 the absence of planning of the 

attack/6 the length of membership in or association with the group or gang,37 and 

subsequent dissociation from the group or gang.38 

[33] Also of note, the principle that group action is more serious than the same violence 

committed by one person has been codified in respect of the offence of sexual assault. 

Sexual assault is elevated to sexual assault causing bodily harm if committed by more than 

one person. 39 

IV WHAT SHOULD BE DONE? 

Limitations 

[34] A number of parameters must be kept in mind throughout the discussion of options. 

First, any possible discussion about amending the Criminal Code to address swarmings 

must obviously respect the constraints set by the Charter, in particular those found in 

section 7 (fundamental justice), section l l (d) (presumption of innocence) and section 12  

(cruel and unusual punishment). This discussion paper will not canvass all possible 

Charter difficulties related to the options. 

35 R. v. Blue, [ 1999] A.J. No. 227 (Alta. Prov. Ct.); R. v. Brownlie, [ 1997] B.C.J. No. 

1972 (B.C. Sup. Ct.); R v. Higgins, [1980] B.C.J. No. 281  (B.C. C.A.); R. v. J.P.G., 

[ 1997] O.J. No. 1490 (Ont. Ct. of Justice Prov. Div.); and R. v. Tong, [ 1986] B.C.J. No. 

3073 (B.C. C.A.). 

36 R. v. Dykstra, [ 1999] N.S.J. No. 221 (N.S. Sup. Ct.). 

37 R. v. D.D.G., [ 1994] M.J. No. 761 (Man. C.A.). 

38 R.v. R.K.E. , supra, note 4. 

39 Section 272(l )(d) of the Criminal Code reads: 272(1 )  Every person commits an 

offence who, in committing a sexual assault, . . .  (d) is a party to the offence with any 

other person. 
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[35] Any legislative remedy would also have to delineate the boundaries of the conduct 

it seeks to address. Providing rational and clear definitions could prove to be a difficult 

task. The terms most likely to be used to categorize the activity would include "groups" 

and/or "gangs". Gang and group are not synonymous; gang has negative connotations that 

group does not, and also implies greater familiarity between its members. A legislative 

remedy would have to reflect a policy choice in this regard. A policy choice would also 

have to be made in terms of the number of victims or the ratio of attackers to victims. For 

instance, should an attack by a large group on a slightly smaller group qualify as a 

swarming?40 At what point does the ratio become one which involves excessive unfair 

advantage? How might that be described in legislative language? 

[36] Further, both group and gang are vague and imprecise terms. Even if there were 

clear and convincing reasons for focusing on one over the other, there may be linguistic 

difficulties in delineated that focus. For example, how many people make up a group? Are 

two people sufficient? What degree of familiarity between group members is required? 

What defines a gang? 

Possible avenues of reform 

[37] Much of the drive toward a legislative response to swarmings stems from the 

perception that those who participate in this type of activity are not held responsible for 

their conduct, "get off' too lightly or benefit from legal "technicalities". 

[38] Several possible ways to amend the Criminal Code to deal with perceived problems 

related to swarmings come easily to mind: ( I )  creation of a new substantive offence; (2) 

addition of group assault to the definition of aggravated assault; (3) explicit reference to 

group activity as an aggravated circumstance on sentencing. 

40 A fight between two rival gangs of similar numbers does not generally fit the 

common understanding of a swarming. In this regard, see for example R. v. J. C., supra, 

note 1 7  in which the court expressly disagreed with the Crown's characterization of an 

incident as a "swarming", finding instead that it was a consensual fight that went wrong, 

entered into by the victims knowing that they were outnumbered. 
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[39] The creation of a new substantive offence would effectively reflect society's 

revulsion for this type of activity. However, any proposed offence would likely build on 

the existing offence of assault and include additional elements such as membership in a 

group or the presence of multiple offenders. The addition of elements, beyond those 

required for proof of assault, arguably makes successful prosecution more difficult, rather 

than easier. The prosecution would have to prove beyond a reasonable doubt each 

additional element, notwithstanding that a case for assault would have been complete. It 

may well be that the prosecution would opt to prove the simpler charge of assault, rather 

than expending additional energy to end up with the same number of convictions. 

[40] This has in fact been the experience in the United States, in relation to gang-related 

legislation. One review noted: 

In several states that have passed comprehensive gang statutes, prosecutors 

indicate that they are not using the statutes extensively. Under special 

statutes, it is often complicated and time consuming to prove criminal gang 

membership or a gang-related motive. Prosecutors often find they have the 

same or better results with the standard criminal codes related to robbery, 

homicide, and drug trafficking. 41 

[41 ]  In creating a new offence, great care would also have to be taken to avoid extending 

liability to a person solely on the basis of their membership in a group or their mere 

presence at the scene. To penalize a person who commits no act and does not assist or 

encourage another person to commit a crime may create a form of "guilt by association" 

which is generally shunned in the criminal law. It arguably contravenes the Charter on the 

ground that it creates an offence in the absence of personal fault, or even action, by the 

accused. Likewise, it can be said to violate the common law requirement for actus reus. 

4 1  Connors, Edward; Johnson, Claire; Saenz, Diana and Webster, Barbara. "Gang 

Enforcement Problems and Strategies: National Survey Findings". in Journal of Gang 

Research, Vol. 3, No. 1, National Gang Crime Research Center, Chicago State 

University, Chicago, IL. Referring to Institute for Law and Justice, Inc. Gang 

Prosecution in the United States. National Institute of Justice, Washington, D.C.: May, 

1 994. 
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[42] Either of sections 267 or 268 of the Criminal Code could be amended to deem 

participation in a group assault to be an assault causing bodily harm or an aggravated 

assault thus raising the maximum penalty to 10  or 14 years respectively. This would be 

akin to paragraph 272(1)(d) which makes a sexual assault participated in by more than one 

person a more serious offence than simple sexual assault and provides a higher penalty. 

[43] Such an amendment would effectively heighten the severity of the offence and its 

deterrent value. However, such a move raises other questions for consideration. The 

sentencing framework for sexual assault is not identical to that for assault.42 The Criminal 

Code unambiguously treats sexual assault as a more serious offence. This type of 

amendment would have to carefully address the extent to which group assault can and 

should be dealt with similarly to group sexual assault. 

[44] Further, deeming group assault to be more serious than simple assault would 

amount to only a partial response to those concerns with swarming incidents. Such a 

change would fail to address the prosecution of swarmings that result in death (and are 

prosecuted as manslaughter or murder) or swarmings that are prosecuted as robberies. 

[45] Another option is to incorporate group violence as an aggravating factor into the 

Criminal Code. This is not unprecedented43 and does have symbolic value as a means of 

reflecting increased concern with a particular activity. However, group involvement is 

currently routinely dealt with in sentencing on a case by case basis, and any such an 

amendment would be little more than a restatement of the existing common law. 

Codification of common law aggravating factors should arguably be used sparingly to 

remedy perceived problems, or the Criminal Code risks becoming overly particularized 

and unwieldy. 

42 Simple assault carries a maximum penalty of 5 years imprisonment (s. 266(a)), 

while sexual assault carries a maximum of 10  years imprisonment (s. 27l{ l )(a)). 

Assault with a weapon or causing bodily harm carries a maximum of I 0 years 

imprisonment (s. 267), whereas sexual assault with a weapon , threats to a third party or 

causing bodily harm carries a maximum penalty of 14  years (s. 272{2)(b)). Aggravated 

assault carries a maximum of 14 years, whereas aggravated sexual assault has a 

maximum of life. 

43 For example, s. 264(4) deemed aggravating factors in respect of criminal 

harassement; section 255 . 1  in relation to blood alcohol levels .  
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V QUESTIONS FOR DISCUSSION 

[ 46] The cursory canvassing of the issues surrounding group assault or swarmings 

outlines a potentially new area of criminal law and raises a number of points for discussion 

on which we are seeking your views. 

1 .  Do current legal mechanisms adequately allow for prosecution of swarmings? If not, 

what gaps or deficiencies exist? 

2. If prohibitory mechanisms are sufficient, are the sentencing provisions sufficiently 

capable of punishing offenders, and deterring and denouncing swarmings? 

3. If improvements can be made, what option(s) do you prefer? Why? 

4. Precisely what is the nature of the conduct any initiative should seek to address? 

Should the focus be broadly on group violence or more narrowly tailored to address 

gang violence? How might either ofthese terms be defined? 

5. Are all crimes more serious if committed by more than one person? In other words, 

should any new mechanism address group crimes generally, or only crimes of 

violence? Are some crimes particularly worthy of condemnation due to the group 

nature (e.g. assault and sexual assault)? 

6. How should any changes impact on (or avoid impacting on) provisions in the Criminal 

Code which already take the group nature of the offence into account (e.g., aggravated 

sexual assault is found where more than one person participates in the assault)? 

7. In your view, if there is a problem, is it primarily one related to young persons? Or is it 

appropriate for the Criminal Code to be amended to address the problem? 

8. What other options for addressing this problem exist? 
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I INTRODUCTION 

ANNEXE I 

[voir la page 123] 

SWARMING 

Document de discussion 

[ 1 ]  Depuis quelque temps, le public et les medias s'interessent de plus en plus au 

phenomene des attaques de groupe (« swarming »). On s'inquiete en particulier de 

l'apparente augmentation dans la frequence et la brutalite de ce type d'agressions ainsi 

que de leur nature parfois insensee et aleatoire. Alors que les agressions les plus 

mediatisees sont le fait de jeunes adolescents qui attaquent d'autres jeunes, d'ou le projet 

de reformer la Loi sur les jeunes contrevenants, certaines de ces agressions sont 

commises par des adultes et contre ceux-ci. D'aucuns ont suggere recemment que le 

systeme de justice penale pourrait faire davantage pour dissuader ce type d'activite 

criminelle et punir plus severement ceux qui s 'y livrent. 

[2] Nous examinons brievement dans le present document le contexte social et 

juridique entourant les attaques de groupe et nous soulevons un certain nombre de 

questions entourant une reforme possible du Code crimine/1 • 

Nous n'aborderons pas ici les mesures non legislatives ou non penales qui 

pourraient etre envisagees pour contrer ce type de comportement, comme celles qui 

relevent des lois relatives a ! 'education ou a la responsabilite civile, ni les reformes 

orientees exclusivement vers les jeunes. 

427 



CONFERENCE SUR L'HARMONISATION DES LOIS 

11 CONTEXTE SOCIAL ET JURIDIQUE 

[3] Au Canada, on a commence a se preoccuper du phenomene des attaques de groupe 

a la fin des annees 1 980 avec la naissance des bandes ou des groupes de jeunes dans les 

grands centres urbains. La proliferation de ces bandes pendant les annees 1 990 dans les 

autres communautes canadiennes a entraine une augmentation des agressions reliees a ces 

bandes2• Toutefois, les attaques de groupe, meme s'il s'agit de l'une des tactiques utilisees, 

ne sont pas l'reuvre exclusive des bandes et elles sont commises par des groupes non 

structurees. Plusieurs des incidents qui ont ete rapportes etaient souvent des agressions 

spontanees, non organisees ou organisees a peu pres. Les motifs de ces attaques sont 

souvent le racisme, les prejuges ou la haine de la victime et du groupe auquel elle 

appartient (comme la violence faite aux homosexuels). Parfois aussi, rien ne semble 

motiver l'attaque. 

En quoi consiste l'attaque de groupe 

[4] Differents tribunaux ont defini comme suit le phenomene de l'attaque de groupe ou 

ont applique le terme a l 'une ou l'autre des situations suivantes : 

i. lorsque la victime est entouree et que ses vetements ou son argent lui sont 

arraches par des bandes d'adolescents3; 

ii. une agression commise par un groupe contre un individu dans le but de lui 

voler quelque chose4; 

m. une agression commise par un groupe contre un individu ou un autre groupe 

ayant un lien avec une dispute anterieure5 ; 

2 Cette observation est appuyee par des commentaires semblables faits dans La 

violence chez les jeunes et l'activite des bandes de jeunes : Reponses aux 

preoccupations communautaires, un rapport de 1 994 du Solliciteur general du Canada 

qui se trouve a l 'adresse Internet suivante : 

http://www.sgc.gc.ca/fpub/pol/f199456/f199456.htm. Michelle Shephard a fait la 

meme observation dans « Teen gangs: fear in our schools » , un reportage special dans 

The Toronto Star, le 24 octobre 1 998. 

3 R. c. M. (J.J.), [ 1993] 2 R.C.S. 42 1 .  

4 R. v. R.K.E., [ 1996] M .  J. no 14  (C.A. du Man.). 

5 R. v. h.m., [ 1993], O.J. no 3244, (C.Ont., div.prov.). 
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iv. une agression commise contre un etranger innocent agissant comme bon 

Samaritain6; 

V. des jeunes qui demandent a un individu de !'argent OU Un vetement et qui, 

apres un refus de celui-ci, se livrent a des voies de faie; 

v1. une agression gratuite commise par un groupe dans un lieu public8• 

[5] Meme s'il peut y avoir beaucoup de chevauchements entre ces types de situations, 

il ne semble pas qu'on puisse convenir d'une definition unique pour ! 'expression 

« attaque de groupe » ou swarming. Ainsi, certains facteurs peuvent etre absents, comme 

le vol d'un bien personnel. I! reste qu'on peut dresser une liste des principales 

caracteristiques communes et dire qu'il s'agit notamment (1) d'une action menee par un 

groupe de personnes (2) contre une ou plusieurs autres personnes (3) et qui comporte un 

element de violence, de harcelement ou d'intimidation s'appuyant sur un recours eventuel 

a la force ou a la contrainte. 

Incidents 

[6] Meme si les medias rapportent frequemment de tels incidents, !'information 

statistique que nous possedons au Canada sur les attaques de groupe est limitee. Les 

donnees recueillies au pays portent sur !'age et le sexe du contrevenant et le type de crime 

commis, mais non sur !'existence ou non d'un groupe9. Malgre tout, un examen des 

statistiques du service de police de la communaute urbaine de Toronto indique qu'il y 

aurait eu 6,7 de ces attaques de groupe chaque jour a Toronto en 199910
• 

6 

9 

R. v. Cormier, [1994] N.S.J. no 1 50, (C.A. de la N.-E.). 

R. v. A.S.-C.Y, [1997] B.C.J. no 1906 (C. prov. C.-B.). 

R. v. McQuaid, [ 1997] N.S.J. no 1 2 1  (C.A. de la N.-E). 

L'information que nous possedons sur les bandes et leurs activites se limite aux 

bandes de motards et autres organisations criminelles. Le Centre canadien de la 

statistique juridique ne recueille pas de donnees sur les attaques en bandes. Les 

statistiques sont compilees par type d'infraction criminelle, et non en fonction des 

elements qui les caracterisent. 

10 Lamberti, Rob, « Swarming heists fall », The Toronto Sun, le 23 fevrier 2000 

(publie sur Internet). M. Lamberti indique que selon les statistiques de la police, le 

nombre d'attaques de groupe (vols a la tire impliquant trois bandits ou plus) avait 

legerement diminue, passant de 2 491 (en 1998) a 2 450 (en 1999). Lorsque nous 

avons communique avec la police de la communaute urbaine de Toronto pour 

confirmer ces chiffres, un responsable a repondu que de telles statistiques n'etaient pas 

compilees. 
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[6] Aux Etats-Unis, on a pousse davantage les analyses statistiques entourant le 

phenomene des attaques de groupe. D'apres le Bureau of Justice Statistics (BJS) du 

ministere de la Justice americain, le nombre de victimes de crimes commis par des 

contrevenants multiples s'elevaient a 1 757 460 en 1 997 ' 1 • Panni ceux-ci, 79 % avaient 

ete victimes de voies de fait (50,8 % simples et 28,2 % graves), 1 9,8 % avaient ete 

victimes de vol ( 13,6 % vol complete et 6,2 % tentative de vol) et 1 ,2 %  avaient ete 

victimes de viol ou d'agression sexuelle. 

[7] Comme on pouvait peut-etre s'y attendre, les auteurs des actes de violence commis 

en groupe appartenaient surtout a certains groupes d'age bien definis : 46,4 % de ces 

infractions avaient ete commises par des groupes de jeunes ages de 12 a 20 ans, 10,6 % 

par des personnes iigees de 2 1  a 29 ans, 7,9 % par des delinquants ayant plus de 30 

ans, 0,4 % par des enfants ayant moins de 12 ans, 27,6 % par des groupes de personnes 

d'iiges differents et 7,1 % par des personnes dont l'age etait inconnu ou n'etait pas 

disponible. Cette tendance selon laquelle les contrevenants se regroupent en fonction de 

leur age semble s'appliquer egalement au Canada. 

[8] La violence commise par des groupes semble aussi etre le fait de groupes raciaux 

homogenes; aux Etats-Unis, 82,3 % des crimes commis par des contrevenants multiples 

etaient le fait de groupes formes de personnes de meme race12• 

1 1  U.S. Department of Justice, Bureau of Justice Statistics, Criminal Victimization in 

the United States, 1997, NCJ-174446 (Washington, D.C.: U.S. Department of Justice, 

2000), tableau 45. Ces chiffres ont aussi ete publies dans Maguire, Kathleen and 

Pastore, Ann L. (eds.), ( 1998) Sourcebook of Criminal Justice Statistics, publie sur 

l'intemet, page 1 86 (tableau 3.27). 

12 Maguire, Kathleen and Pastore, Ann L. (eds.), ( 1998) Sourcebook of Criminal 

Justice Statistics.  Publie sur l'intemet a http://www.albany.edu/sourcebook page 1 87, 

Table 3 .28. 
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[9] Malgre !'absence de statistiques probantes au Canada, certains tribunaux ont admis 
d'office que les attaques de groupe etaient a la hausse13• Ainsi, la Cour provinciale de la 
Colombie-Britannique a reconnu dans !'arret R. v. J.M 14 que [Traduction] « ce type de 
'mentalite de gang' dans les transports en commun ou dans les gares intermodales ou 
autres comme les stations du Skytrain est si frequent qu'il est devenu effrayant. Il suffit 
d'assister a quelques audiences seulement du tribunal pour constater que ce type de crime 
revient de fa<;on reguliere ». 

L'opinion publique 

[ 10] Que ce type d'attaques par des bandes soit reellement a la hausse ou non, ce qui est 
certain, c'est que le phenomene est devenu beaucoup plus preoccupant aux yeux du 
public ces demieres annees. Des incidents recents et tres percutants comme ceux mettant 
en cause Reena Virk, Dmitri « Matti » Baranovski et Jonathan Wamback ont re<;u une 
grande attention de la part des medias. De par leur nature brutale et horrifiante, certaines 
de ces attaques provoquent une vive colere parmi la population, accompagnee parfois 
d'une critique en regie de differents aspects du systeme de justice penal e. 

[ 1 1 ]  Ce qui constitue peut-etre !'aspect le plus detestable de ce type de crime reside dans 
le sentiment d'injustice que nous eprouvons devant une attaque surprise en regie 
commise par un groupe contre une victime innocente et impuissante qui n'a aucun moyen 
de se defendre. Le public est souvent outrage devant le caractere gratuit et aleatoire de la 
violence. Quand le vol est le mobile du crime, le public est souvent choque par la valeur 
insignifiante de l'objet ayant motive l'attaque. 

13 Dans R. v. Cormier, precite, note 6, paragraphe 37, la Cour d'appel de la 
Nouvelle-Ecosse a conclu que la cour pouvait prendre connaissance d'office de 
l'activite croissante des bandes de jeunes « qui attaquent en groupe » des citoyens 
innocents dans les rues d'Halifax et de Dartmouth au cours des demieres annees. 

14 R. v. J.M. [ 1 995] B.C.J. no 2862. Voir aussi R. v. Cormier, precite, note 6 et R. v. 
A.S. -C. Y., precite, note 7. 
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[ 12] Parce que bon nombre de ces incidents tres mediatises impliquent des jeunes, 
plusieurs estiment qu'on pourra y remedier en se penchant sur d'autres dimensions du 
systeme de justice penale, notamment en revisant la Loi sur les jeunes contrevenants afin 
de retirer un certain nombre de « protections » aux adolescents accuses de ce type de 
crime, comme !'interdiction de publication ou le renvoi devant un tribunal pour adultes15• 
Mais toute reforrne essentiellement axee sur les jeunes exigerait que !'on aborde 
differentes questions particulieres, ce que nous nous abstiendrons de faire dans le present 
expose. 

[ 13] En plus de constater que la frequence des attaques de groupe est a la hausse, les 
tribunaux doivent tenir compte de !'augmentation des inquietudes du public face a ces 
crimes. Pour ne citer qu'un exemple, la Cour de !'Ontario (division generale) a fait 
remarquer dans !'arret R. v. Morris que : [Traduction] « Le public de Toronto et des 
autres grandes villes partout au Canada est de plus en plus preoccupe par la violence de 
rue, la violence gratuite et la violence des commise par des bandes de jeunes 16 ». 

Ill Reponses offertes par le systeme de justice penale 

[14] 11 se peut que le public soit d'avis que les agressions commises par des groupes sont 
a la hausse, tant pour leur frequence que pour leur degre de brutalite, et que le systeme de 
justice penale doit intervenir davantage pour contrer le phenomene. De fait, le systeme de 
justice penale s'y attaque actuellement de differentes fa9ons, tant directes qu'indirectes. 

Infractions existantes: questions de fond et questions de preuve 

[ 15] On trouve dans le Code criminel de nombreuses infractions concernant la violence 
commise par des groupes, qui varient selon les circonstances precises. 11 y a notamment 
les voies de fait (et plusieurs variantes), l 'agression sexuelle (et ses variantes), !'homicide 
involontaire coupable, le meurtre, le vol qualifie, !'extorsion, l 'empechement de sauver 
une vie, le harcelement criminel, les menaces, ! ' intimidation et !'incitation a la haine. La 
plupart des attaques de groupe semblent donner lieu a des accusations de voies de fait ( ou 
une variante), d'homicide involontaire coupable ou de meurtre selon !'importance du 
prejudice inflige, ou de vol qualifie si le vol est en cause. 

15 La petition Wamback, signee jusqu'ici par plus de 900 000 personnes, demande 
entre autres que « le statut de 'membre de bande' (crime organise) soit applique pour 
perrnettre ! 'incarceration pendant une periode supplementaire pour des crimes commis 
par des bandes, y compris les attaques de groupe » (tire de la petition Wamback 
« Letter of Concern to the Prime Minister and the Minister of Justice », adresse 
Internet : http://www.jonathanwamback.com/frenchpetition.htm). 
1 6  [ 1994] O.J. no 2343 (C. Ont., div. Gen.) par. 13 .  
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[ 16] I! peut sembler aux yeux du public que le caractere collectif de !'infraction pose des 
difficultes pratiques ou theoriques quand vient le temps pour le tribunal d'attribuer la 
responsabilite a un individu. Un examen de la jurisprudence relative aux attaques de 
groupe, aux agressions commises par des « groupes » ou aux agressions commises par 
des « bandes » n'indique pas qu'il est plus difficile de poursuivre ces infractions et 
d'obtenir une condamnation que les agressions commises par une seule personne. En fait, 
les tribunaux semblent prets a accepter la preuve etablissant que les attaques sont l'reuvre 
d'un groupe et a tenir les membres de ces groupes individuellement responsables de leurs 
actions respectives 17• 

[ 17] D'autres pays de common law semblent ega1ement capables d'attribuer la 
culpabilite aux individus qui ont participe a un crime commis en groupe. Au Royaume­
Uni, par exemple, la Cour d'appel d'Angleterre et du Pays de Galles a statue dans R. v. 
Uddin18 que : 

[Traduction] 
En fait, en commettant leur irifraction individuelle, chacun a aide et 

encourage les autres a commettre leur propre irifraction individuelle. lis 

etaient a la fois partie principale et secondaire a I 'infraction. 

Comme c 'est souvent le hasard qui fait que les coups partes par l 'un ou 

par ! 'autre causent une blessure mortelle, la loi les rendait tous 

responsables des actes commis par l 'un d'entre eux, a mains que l'un des 

attaquants ne se soit completement ecarte des actions concertees des 

autres et n 'ait ainsi cause la mort de la victime. 

17 Voir R. v. A.S.-C. Y., precite, note 7; R. v. HM, precite, note 5; R. v. J.C.,  [1998] 
B .C.J. No. 969 {TJ.C.-B.); R. v. J.M., precite, note 14; R. v. Le, [1992] A.J. No. 8 19  
(C.A.Alb.); R. v.  McQuaid, [1996] N.S.J. No. 9 1  (C. S.N.�E.); R. v.  Sharpe, [ 1999] 
O.J. No. 525 1 (C.S.Ont.); R. v. Miloszewski, [1 999] B.C.J. No. 27 10 (C. prov.C.-B.) et 
R. v. Thambian, [1993] O.J. No. 3285 (C. Ont., div. prov.). 

18 [ 1998] T.N.L.R. no 232. 
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[ 18] Une autre difficulte qui peut se presenter lorsqu'on veut poursuivre ce type de 
crime a trait a ! ' identification des assaillants, surtout quand la victime est seule et a ete 
gravement battue. L'absence de preuve a rarement pose probleme19• 

[ 19] D'aucuns peuvent aussi craindre que certains membres du groupe d'agresseurs 
echappent a la responsabilite penale en raison du manque de preuve quant a leur 
participation directe a I' agression. On peut repondre a ces craintes en se referant au 
paragraphe 2 1 ( 1 )  du Code criminel qui tient responsables d'une infraction ceux qui, sans 
l'avoir commis personnellement, ont aide ou encourage une autre personne a la 
commettre20. La plupart des participants a une agression commise par un groupe qui n'ont 
pas personnellement recours a la force pourraient etre accuses d'avoir aide ou encourage 
les autres a le faire en vertu du paragraphe 2 1( 1 ). Le critere applicable pour determiner 
s'i1 y a lieu de porter une telle accusation a ete etabli dans !'arret-type Dunlop et Sylvester 

c. La Reine21, ou le juge Dickson a conclu : 

19 

La simple presence sur les lieux du crime ne suffit pas a etablir la 

culpabilite. I/ faut que/que chose de plus : encourager l 'auteur principal 

du crime, fa ire que/que chose qui facilite la perpetration du crime, comme 

surveiller ou eloigner la victime, ou que/que chose qui empeche que / 'on 

nuise a la perpetration du crime, comme empecher la victime de 

s 'echapper ou etre pret a aider l 'auteur principal . 

. .. La presence au moment de la perpetration d 'une infraction peut 

constituer une preuve d 'aide et d 'encouragement si elle est accompagnee 

d 'autres facteurs, comme la connaissance prealable de /'intention de 

l 'auteur de perpetrer /'infraction ou si elle a pour but l 'incitation22• 

Toutefois, dans l'affaire R. v. N.D., [ 1993] O.J. no 2139 (C.A. Ont) il semble que 
la condarnnation a ete renversee parce qu'il n'y a avait pas de preuve liant les trois 
accuses a la bande et a leur participation a I' attaque. 
20 Le par. 2 1 (1 )  se lit comme suit : Participent a une infraction : a) quiconque la 
commet reellement ; 

2 1  
22 

b) quiconque accomplit ou omet d'accomplir quelque chose en vue d'aider 
quelqu'un a la commettre ; 
c) quiconque encourage quelqu'un a la commettre. 
[1979] 2 R.C.S. 88 1 ,  le juge Dickson. 
Ibid., pp. 891 et 896. 
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[20] Dans l'affaire R. V. McQuaid2\ meme s'il n'etait pas necessaire de fonder la 
culpabilite sur le paragraphe 21 ( 1 ), le juge de premiere instance a explicitement declare 
qu'il l 'aurait fait si necessaire : 

[Traduction] 

23 

24 

Bien que je suis convaincu hors de tout doute raisonnable de la culpabilite 

de ces 6 accuses sur tous les chefS d 'accusation compte tenu du 

temoignage de leur complice, Danny Clayton, s 'il avait ete necessaire, je 

serais aussi pret a dire que chacun des accuses et Danny Clayton ont 

participe aux voies de faits graves contre Darren Watts tels que dans la 

mise en accusation, en vertu du paragraphe 21 (1). Je suis convaincu que 

les hommes qui formaient le cercle etaient tous la pour les memes raisons 

: donner des coups de pied a Darren Watts ou le battre, aider a lui 

administrer une raclee ou encourager ce geste ou se tenir -- comme 

d 'autres l'ont observe -- epaule contre epaule de far,:on a encercler 

Darren Watts et l 'empecher de s'esquiver ou empecher que d 'autres 

puissent venir a son aidi4• 

[ 1996] N.S.J. no 8 1  (C. Sup. de la N.-E.). 
Ibid., par. 1 8. 
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[21] La solidarite et la confiance sont des valeurs importantes pour les bandes et les 
groupes de camarades. Dans certaines circonstances, la violation de cette solidarite a 
l'endroit du groupe ou les manifestations d'insubordination peuvent entrainer des 
represailles physiques ou des menaces. Cette realite pourrait laisser entendre que les 
membres d'un groupe qui participent a un acte de violence pourraient invoquer comme 
moyen de defense la contrainte exercee par des menaces pour leur propre securite25 • En 
fait, la loi prevoit ce genre de situation et interdit ce moyen de defense dans la plupart des 
cas de violence grave contre une personne et dans les cas ou la personne « participe a 
[un] complot ou [a une] association par laquelle elle est soumise a la contrainte ». Il y a 
lieu de signaler que les autres elements du moyen de defense ( caractere immediat des 
menaces, presence de la personne qui les pro!ere) ont ete contestes comme etant 
inconstitutionnelles et font actuellement l'objet d'un appel devant la Cour supreme26• 

[22] 11 convient aussi de signaler que ce moyen de defense prevu par la loi ne peut etre 
invoque par les complices d'un acte criminel27• Par contre, le moyen de defense fonde sur 
la contrainte (duress) prevu par le common law, semblable au moyen de defense fonde 
sur !'article 17, peut etre invoque dans de telles circonstances, a la condition encore une 
fois que !'accuse n'ait pas participe a un complot par lequel il a ete soumis a la 
contrainte28• 

25 L'article 17 du Code criminel prevoit : « Une personne qui commet une 
infraction, sous l'effet de la contrainte exercee par des menaces de mort immediate ou 
de lesions corporelles de la part d'une personne presente lorsque !'infraction est 
commise, est excusee d'avoir commis !'infraction si elle croit que les menaces seront 
mises a execution et si elle ne participe a aucun complot ou aucune association par 
laquelle elle est soumise a la contrainte. Toutefois, le present article ne s'applique pas 
si !'infraction commise est la haute trahison ou la trahison, le meurtre, la piraterie, la 
tentative de meurtre, l'agression sexuelle, l'agression sexuelle armee, menaces a une 
tierce personne ou infliction de lesions corporelles, l'agression sexuelle grave, le rapt, 
la prise d'otage, le vol qualifie, l'agression armee ou infliction de lesions corporelles, 
les voies de fait graves, !'infliction illegale de lesions corporelles, le crime d'incendie 
ou l'une des infractions visees aux articles 280 a 283 ( enlevement et sequestration 
d'une jeune personne) ». 
26 R. v. Langlois (1993), 80 CCC (3d) 28 (C.A. du Que.) et R. v. Ruzic (1998), 128 

CCC (3d) 97 (C.A. Ont.), porte en appel devant la Cour supreme. 
27 R. c. Hibbert, [1995] 2 R.C.S. 973 et R. v. Paquette, [1977] 2 R.C.S. 189. 
28 R. v. Fitzpatrick [1977] N.I. 20 (C.C.A.); R. v. Logan (1988), 46 CCC (3d) 354 

(C.A. Ont.), confirme pour d'autres motifs [1990] 2 R.C.S. 731. 
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[23] Grace a l'effet combine de !'exclusion de la plupart des crimes violents et du moyen 
de defense lorsque ]'accuse (( participe a un complot ou a une association par laquelle il 
est soumis a la contrainte », on s'assure que ce moyen de defense ne puisse etre invoque 
dans le cas des attaques de groupe. 

Le processus de determination de la peine 

[24] Pour le contrevenant, pour la victime et sa famille et pour la societe en general, la 
peine qui est infligee compte tout autant que le resultat du proces pour juger de 
l'efficacite du systeme de justice penale. 

[25] La nature serieuse des attaques de groupe est un facteur tres pertinent dans la 
determination de la peine. D'aucuns pourraient croire que le niveau de responsabilite d'un 
individu est reduit s'il y a d'autres participants, qu'en fait chaque individu est tenu 
responsable et puni uniquement pour les actes individuels qu'il a commis, peu importe 
!'ensemble des souffrances infligees. 

[26] En realite, c'est le contraire. 11 est bien etabli que le fait que l'agression ait ete 
commise a plusieurs constitue un important facteur aggravant au moment de la 
determination de la peine. Les cours d'appel partout au Canada ont approuve de telles 
decisions29, et il en est de meme dans d'autres pays de common law30• 

29 Voir par ex. R. v. Maclntyre (1992), 135 A.R. 136 (C.A. de l 'Alb.); R. v. W.P.G., 

[1999] B.C.J. No. 221 (C.A. de C.B.); et R. v. Kennedy, [1999] O.J. No. 4278 (C.A. 
Ont.). L'application de ce principe partout au pays est bien documentee dans R. v. 
Morris, precite, note 1 6. Cette affaire renvoie aux decisions suivantes : R. v. Ho Sue, 

[1990] O.J. No. 1458 (C.A. Ont.); R. v. L.B, [1993] O.J. No. 271; R. v. Morrissette 

(1970), 1 C.C.C. (2d) 307; R. v. Maley (1986), 43 S.R. 178 (C.A. Sask.), R. v. Priest 
(1991), 115 A.R. 388; R. v. Fraser, [1984] 65 N.S.R. (2d) 28 (C.A. de la N.-E.). 
30 Au Royaume-Uni, voir R. v. P.J.S. [1999] E.W.J. no 1452 (Cour d'appel 
d'Angleterre et du pays de Galles (division criminelle)). De meme, dans /'arret R. V. 
Dean Simms, Jamie Cockram, Matthew Cockram, [1999] E.W.J. no 3880 (Cour 
d'appel d' Ang1eterre et du pays de Galles (Division criminelle)), la Cour d'appel a cite 
les commentaires suivants du juge de premiere instance, en les approuvant : 
[Traduction] « Le savant juge a souligne, a juste titre croyons-nous, que ' . . .  ce qui est 
grave dans ce type de comportement, ce n'est pas tant de determiner qui a inflige que! 
coup en particulier, car le dommage cause par ce coup est bien souvent le fruit du 
hasard. Ce qui est grave, c'est d'accepter de se joindre a un groupe de gens armes 
decides a commettre des actes violents » (par. 3 Cour d'appel). Pour de la 
jurisprudence australienne, voir 1 'affaire Mark Stephen Beljon v. Patrick John 0 'Brien 

(no 4 et 5), [1990] NTSC 4 (28 fevrier 1990). 
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[27] Dans I' arret R. v. Thambian31, le juge qui a prononce la sentence a declare : 

[Traduction] 
Je suis en droit de prendre en compte le fait que vous, Monsieur, de votre 

propre chef, avez agi en tant que membre d'un groupe. A man avis, il est 

tres clair que cela constitue en droit un facteur aggravant ... Le principe 

que je retiens est que les personnes qui operent en bande et font violence a 

d'autres commettent une infraction plus grave que si elles agissaient 

seules. 

[28] Les tribunaux punissent chaque contrevenant pour ses propres actions et non pour 
les actions des autres. Cependant, ils tiennent compte aussi de toutes les consequences de 
ces actions et de toutes les circonstances entourant l 'agression; lorsque la participation de 
l'accuse a pour effet d'encourager les autres et d'aggraver ainsi l 'attaque contre la 
victime, celui-ci doit porter egalement la responsabilite de cet aspect de ses actions. Par 
exemple, dans l'arret R. v. Mclntyre32, la Cour d'appel de l '  Alberta a statue : 

[Traduction] 
. . .  lorsque des individus agissent a l'interieur d 'un groupe ou d'une bande 

pour perpetrer des actes criminels, cet aspect collectif de leurs activites 

leur interdit de faire valoir uniquement leur participation individuelle et 

de passer sous silence, aux fins de la determination de la peine, le serieux 

de leurs actions collectives. Quand une personne agit avec d 'autres 

membres d 'un groupe ou d 'une bande pour s 'en prendre a une victime 

isolee, elle do it accepter les consequences qui decoulent de cette action en 

groupe. Chaque membre du groupe doit savoir qu'en s 'attaquant lui-meme 

a la victime, il suggere, il encourage la violence des autres. La victime ne 

faire guere de distinction. 

[29] Il y a lieu de souligner particulierement que la nature aggravante de la violence en 
groupe s'applique non seulement aux adultes, mais egalement aux jeunes. 

Precite, note 1 7, par. 1 5. 3 1  

32 Precite, note 29. Cet arret est cite avec approbation dans R. v. Miloszewski, 

precite, note 1 7, par. 141 .  
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[30] On sait depuis longtemps que les jeunes ont tendance a commettre des infractions 
en groupe33• En principe, l'aspect collectif d'une attaque n'est pas moins aggravant si elle 
est commise par des jeunes plutot que par un groupe d'adultes. Meme si d'autres 
principes entrent en jeu au moment de la determination de la peine a infliger a un jeune 
en vertu de la Loi sur les jeunes contrevenants, il est certain que les tribunaux considerent 
les attaques menees par des groupes d'adolescents comme etant des crimes plus graves 
que les agressions commises par un jeune seul. Ainsi, la Cour d'appel du Manitoba a 
conclu, a cet egard, que [Traduction] « meme si la dissuasion est un objectif moins 
important dans le cas d'un jeune delinquant, cela demeure un facteur pour une telle 
infraction commise en groupe. On ne peut tout simplement pas tolerer de tels 
comportements extremement violents de la part de groupes de jeunes34 ». 

[3 1 ]  Meme si, regie generale, le fait que la violence ait ete perpetree en groupe constitue 
un facteur aggravant au moment de la determination de la peine, il faut noter aussi que 
dans certains cas, certains aspects lies a la nature collective de !'infraction ont ete 
consideres comme des circonstances attenuantes. Ces aspects comprenaient notarnment la 
participation a titre de suiveur35, !'absence de planification de l'attaque36, la duree de 
!'adhesion ou de la participation au groupe ou a la bande37

' et la dissociation subsequente 
du groupe ou de la bande38• 

[32] Notons aussi que le principe selon lequel une action de groupe est plus grave que la 
meme violence perpetree par une seule personne a ete codifie en ce qui a trait a 
l 'agression sexuelle. Celle-ci passe au rang de I'« agression sexuelle infligeant des 
lesions corporelles » lorsqu'elle est commise par plus d'une personne39• 

33 J.J.M. , precite, note 3 .  
34 R.K.E., precite, note 4. 
35 R. v. Blue, [1999] A.J. no 227 (C. Prov. A1t.); R. v. Brownlie, [1997] B.C.J. no 
1972 (C. Sup. de la C.-B.); R. v. Higgins [1 980] B.C.J. no 281 (C.A. de la C.-B.); R. v. 

J.P.G., [1997] O.J. no 1490 et R. v. Tong, [1986] B.C.J. no 3073 (C.A. de la C.-B.). 
36 
37 

38 
39 

R. v. Dykstra [1 999] N.S.J. no 22 1 (C. Sup. de la N.-E.). 
R. v. D.D.G., [1994] M.J. no 761 (C.A. du Man.). 
R. v. R.K.E., [1996] M.J. no 14 (C.A. du Man.). 
L'alinea 272( l )d) du Code criminel prevoit : 272(1) Commet une infraction 

quiconque, en commettant une agression sexuelle, selon le cas : d) participe a 
!'infraction avec une autre personne. 
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IV MESURES A PRENDRE 

Limites 

[33] Plusieurs parametres doivent etre pris en compte avant meme d'aborder les 
differentes options. Tout d'abord, toute discussion autour d'eventuelles modifications au 
Code criminel visant a contrer les attaques de groupe doit tenir compte du cadre fixe par 
la Charte, notamment des regles etablies par !'article 7 Gustice fondamentale), 
l'alinea 1 1d) (presomption d'innocence) et !'article 12 (peines cruelles et inusitees). Le 
present document de discussion n'aborde pas les multiples contraintes qu'impose la 
Charte aux differentes options susceptibles d'etre envisagees. 

[34] Toute mesure legislative doit aussi bien definir les limites du comportement qu'elle 
entend circonscrire. Cela pourrait s'averer une tache difficile. Les termes les plus 
susceptibles d'etre utilises pour decrire ce type d'activite sont « groupe » ou « bande ». 
Ces termes ne sont pas des synonymes; « bande » a des connotations negatives que le 
terme « groupe » ne possede pas, et il sous-entend une plus grande familiarite entre les 
membres. Un remede legislatif doit refleter un choix de politique a cet egard. Le choix de 
politique doit etre fait en termes du nombre de victimes ou du rapport entre les attaquants 
et les victimes. Par exemple, est-ce qu'une attaque d'un groupe nombreux sur un groupe 
un peu moins nombreux peut etre qualifiee d'« attaque de groupe »40 ? A quel moment 
est-ce que le ratio devient un avantage inequitable excessif? Comment cette situation 
pourrait etre decrite dans les lois ? 

[35] De plus, les termes groupe et bande sont tous les deux vagues et imprecis. Meme 
s'il y avait des raisons claires et persuasives pour retenir l'un plut6t que !'autre, il peut y 
avoir des difficultes linguistiques associees a ce choix. Par exemple, combien de 
personnes faut-il pour former un groupe? Est-ce que deux personnes suffisent? Quel 
degre de familiarite faut-il entre les membres du groupe? Qu'est-ce qui definit une 
bande ? 

40 Une bataille entre deux bandes rivales ayant le meme nombre de membres ne peut 
generalement etre assimilee a une attaque de groupe. A cet effet, voir, par exemple, R. 

c. J. C., precite, note 1 7, dans lequel le juge a exprime son desaccord avec le 
qualification donnee par la Couronne d'un incident d'attaque de groupe, concluant 
plut6t qu'il s'agissait d'une bataille consensuelle qui a mal tournee et a laquelle les 
victimes ont participe sachant tres bien que I' autre groupe etait plus nombreux. 
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Avenues possibles de reforme 

[36] Les pressions pour que des mesures legislatives soient adoptees afm de contrer les 
attaques de groupe sont en bonne partie attribuables a la perception selon laquelle ceux 
qui se livrent a ce type d'activite ne sont pas tenus responsables de leur conduite, s'en 
« tirent » trop facilement ou profitent de « subtilites juridiques ». 

[37] Si l'on veut s'attaquer au probleme tel qu'il est per9u, on peut facilement imaginer 
plusieurs fa9ons de modifier le Code criminel : ( 1 )  creer une nouvelle infraction 
substantielle, (2) ajouter l'attaque en groupe a la definition de voies de fait graves, (3) 

mentionner explicitement que la perpetration de l'acte en groupe constitue une 
circonstance aggravante aux fins de la determination de la peine. 

[38] La creation d'une nouvelle infraction de fond traduirait effectivement le sentiment 
de repulsion qu'eprouve la societe pour ce type d'activite. Cependant, la nouvelle 
infraction se definirait necessairement a partir de !'infraction existante que constituent les 
voies de fait, en y ajoutant des elements supplementaires tel que !'adhesion a un groupe 
ou la presence de plusieurs contrevenants. L'ajout de ces elements, en plus de ceux qui 
sont deja requis pour prouver les voies de fait, plutot que d'aider la poursuite, lui rendrait 
au contraire la tache plus difficile. Il lui faudrait prouver, au-dela de tout doute 
raisonnable, chacun de ces elements additionnels, meme si la preuve d'une accusation de 
voies de fait a ete faite. Il se pourrait bien alors que la poursuite choisisse de prouver 
! 'accusation plus simple de voies de fait, plutot que de consacrer des energies 
supplementaires pour aboutir en fin de compte au meme nombre de condamnations. 

[39] C'est ce qui s'est produit avec les lois relatives aux bandes criminalisees adoptees 
aux Etats-Unis. Dans une etude de la question, on peut lire : 
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[Traduction] 

Dans plusieurs Etats qui ont adopte des lois sur les bandes, les procureurs 

indiquent qu'ils ne les utilisent pas tres souvent. En vertu de telles lois 

speciales, il est en effet souvent difjicile et long de prouver 1 'appartenance 

a la bande ou le mobile lie a la bande. Les procureurs se rendent souvent 

compte qu 'ils obtiennent des resultats semblables ou meilleurs en ayant 

recours aux infractions ordinaires prevues au code criminel, comme le vol 

qualifie, !'homicide involontaire ou le trajic de stupejiants41. 

[40] En creant une nouvelle infraction, il faudrait aussi prendre bien soin d'eviter qu'une 

personne soit tenue responsable pour sa seule appartenance au groupe ou pour sa seule 

presence sur les lieux du crime. Penaliser une personne qui ne fait rien elle-meme et qui 

n'aide pas et n'encourage pas une autre personne a commettre un acte criminel equivaut a 
la rendre « coupable par association », ce que le droit penal reprouve en general. On peut 

dire aussi que cela contreviendrait a la Charte puisqu'il y aurait infraction en l'absence 

d'une faute personnelle ou meme d'action de la part de l'accuse. Cela contreviendrait 

egalement a la regle de !'actus reus en common law. 

[41 ]  On pourrait modifier l'article 267 ou l'article 268 du Code criminel pour que la 

participation a une attaque commise par un groupe soit assimilee a une agression 

infligeant des lesions corporelles ou a des voies de fait graves, haussant ainsi la peine 

d'emprisonnement maximale a 1 0  ou 1 4  ans respectivement. Ce serait un peu comme 

l'alinea 272(1)d) qui fait de l 'agression sexuelle commise par plus d'une personne une 

infraction plus grave qui entraine une peine plus severe que la simple agression sexuelle. 

41 Connors, Edward; Johnson, Claire; Saenz, Diana et Webster, Barbara. "Gang 
Enforcement Problems and Strategies: National Survey Findings". dans Journal of 
Gang Research, vol. 3, no 1 ,  National Gang Crime Research Center, Chicago State 
University, Chicago, IL. Au sujet de Institute for Law and Justice, Inc. Gang 
Prosecution in the United States. National Institute of Justice, Washington, D.C.: mai 
1 994. 
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[42] 11 est vrai qu'une telle modification aurait pour effet de rendre !'infraction plus 

grave et plus dissuasive. Mais elle souleve aussi d'autres questions qui doivent etre 

envisagees. Les peines prevues pour l'agression sexuelle ne sont pas les memes que pour 

les voies de fait42• Le Code criminel traite clairement l 'agression sexuelle comme une 

infraction plus grave. A vant de proceder a une modification de ce type, il faut examiner 

attentivement dans quelle mesure il est possible et souhaitable de considerer les 

agressions commises par un groupe d'une maniere semblable aux agressions sexuelles 

commises par un groupe. 

[43] De plus, traiter les agressions de groupe comme etant plus graves que les voies de 

fait simples ne repondrait qu'en partie aux preoccupations soulevees par les attaques de 

groupe. Un tel changement n'aurait aucun effet sur la poursuite de ces incidents ayant 

pour resultat la mort (et poursuivis a titre d'homicide involontaire coupable ou de 

meurtre ), ni sur les attaques de groupe poursuivis comme des vols qualifies. 

[44] Une autre option serait de preciser dans le Code criminel que la violence de groupe 

constitue un facteur aggravant. Cela n'est pas sans precedent43 et possede une valeur 

symbolique comme moyen de traduire !'inquietude accrue que suscite une activite en 

particulier. Toutefois, les juges tiennent deja compte, au cas par cas, de la dimension 

collective du crime au moment de la determination de la peine et une telle modification a 

la loi ne ferait que confirmer la pratique existante. La codification des circonstances 

aggravantes en common law pour regler des problemes ne doit se faire qu'avec 

parcimonie, sinon le Code criminel risque de devenir beaucoup trop detaille et difficile a 

manier. 

42 Les voies de fait simples entrainent une peine d'emprisonnement maximale de 5 
ans (al. 266a)), alors qu'une peine d'emprisonnement maximale de 1 0  ans est prevue 
pour l'agression sexuelle (al. 271( 1)a)). L'agression armee ou !'infliction de lesions 
corporelles est punie d'un emprisonnement maximal de 1 0  ans (art. 267) alors que 
l'agression sexuelle a ! 'aide d'une arme, accompagnee de menaces a l 'endroit d'une 
autre personne ou causant des lesions corporelles est punie d'un emprisonnement 
maximal de 14  ans, alors que quiconque commet une agression sexuelle grave est 
passible d'un emprisonnement a perpetuite. 
43 Par exemple, le par. 264(4) precise des circonstances aggravantes pour le 

harcelement criminel, comme !'art. 255 . 1  pour ce qui est de la concentration d'alcool 

dans le sang. 
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V QUESTIONS POUR DISCUSSION 

[45] Ce bref examen des questions entourant les attaques de groupe touche a ce qui 

pourrait constituer un nouveau domaine du droit penal et souleve un certain nombre de 

questions sur lesqueUes nous aimerions a voir votre avis. 

1 .  Est-ce que les mecanismes juridiques actuels permettent de poursuivre les attaques de 

groupe sans probleme? Sinon, queUes sont les lacunes ou les problemes? 

2. Si les mecanismes d'interdiction sont suffisants, est-ce que les dispositions entourant 

la determination de la peine conviennent pour punir les contrevenants, les dissuader et 

denoncer ce type d'attaques? 

3. Si des ameliorations pouvaient etre apportees, quelle(s) option(s) privilegieriez-vous? 

Pourquoi? 

4. Quel est au juste le comportement auquel toute initiative devrait s'attaquer? Devrait­

on s'interesser a la violence en groupe de fac;:on generale, ou a la violence commise 

par des bandes en particulier? Comment definir ces deux termes ? 

5. Tous les crimes sont-ils plus graves s'ils sont commis par plus d'une personne? 

Autrement dit, la nouveUe disposition devrait-eUe s'appliquer de fac;:on generale aux 

crimes commis par des groupes, ou seulement aux crimes violents commis par des 

groupes? OU Certains crimes sont-ils particulierement condarnnables parce qu'ils 

sont commis par des groupes (comme les voies de fait et l 'agression sexueUe)? 

6. Quelles consequences les modifications devraient-elles avoir (ou ne pas avoir) sur les 

dispositions du Code criminel qui tiennent deja compte de la dimension collective de 

!'infraction (comme l'agression sexuelle qui est assimilee a une agression sexuelle 

grave si elle est commise par plus d'une personne)? 

7. A votre avis, le probleme conceme-t-il surtout les jeunes? Ou est-ce pertinent de 

modifier le Code criminel pour traiter du probleme ? 

8. QueUes sont les autres solutions pour regler ce probleme? 

444 



APPENDIX 1 I ANNEXE 1 

[see page 43] 
[voir la page 70] 

THE COMMERCIAL LAW FRAMEWORK FOR CANADA 

L'ENCADREMENT DU DROIT COMMERCIAL CANADIEN 

Douglas Moen, Q.C., Saskatchewan 
Ken Morlock, Ontario 

HeUme Yaremko-1arvis, Ontario 

This text is available for viewing 

or downloading on the Internet 
at the following location: 

On peut lire our telecharger ce texte 
a partir du site Internet suivant: 

http:/lwww.ulcc.ca!en/poam (English) 

http://www.chlc.ca/fr/poam (fran�ais) 

445 



APPENDIX K I ANNEXE K 

[see page 49] 
[voir la page 76] 

FEDERAL SECURITY INTERESTS 

SURETES MOBILIERES SOUS LES LOIS FEDERALES 

Bradley Crawford, Q.C. 
Nathalie DesRosiers 

Law Commission of Canada 

This text is available for viewing 
or downloading on the Internet 

at the following location: 

On peut lire our telecharger ce texte 
a partir du site Internet suivant: 

http://www.ulcc.ca/en/poam (English) 

http ://www.chlc.ca/fr/poam ( fran�ais) 

446 



APPENDIX L I ANNEXE L 

[see page 48] 
[voir la page 75] 

UNIFORM ELECTRONIC COMMERCE ACT 

LOI UNIFORME SUR LE COMMERCE ELECTRONIQUE 

John Gregory 
Ontario 

This text is available for viewing 
or downloading on the Internet 

at the following location: 

On peut lire our telecharger ce texte 
a partir du site Internet suivant: 

http :I /www.ulcc.ca/ en/poam (English) 

http:/ /www.chlc.ca/fr/poam ( fran�ais) 

447 



APPENDIX M I ANNEXE M 

[see page 52] 
[voir la page 80] 

SECURITIES TRANSFER 

CESSION DE V ALEURS MOBILIERES 

John Gregory 
Ontario 

This text is available for viewing 
or downloading on the Internet 

at the following location: 

On peut lire our te/echarger ce texte 

a partir du site Internet suivant: 

http://www.ulcc.ca/en/poam (English) 

http:/ /www.chlc.ca/fr/poam ( fram;ais) 

448 



APPENDIX NI ANNEXE N 

[see page 53] 
[voir la page 81] 

PERSONAL PROPERTY SECURITY LAW 

LOI SUR LES SURETES MOBILIERES 

Catherine Walsh 
New Brunswick 

This text is available for viewing 

or downloading on the Internet 

at the following location: 

On peut lire our telecharger ce texte 

a partir du site Internet suivant: 

http://www.ulcc.ca!en/poam (English) 

http://www.chlc.ca/fr/poam (fram;ais) 

449 



APPENDIX 0 I ANNEXE 0 

[see page 66] 
[voir la page 94] 

PRIVATE INTERNATIONAL LAW 

DROIT INTERNATIONAL PRIVE 

Elizabeth Sanderson 
Canada 

This text is available for viewing 

or downloading on the Internet 

at the following location: 

On peut lire our telecharger ce texte 

a partir du site Internet suivant: 

http://www. ulcc.ca/en/poam (English) 

http://www.chlc.ca/fr/poam (frant,:ais) 

450 



APPENDIX P I ANNEXE P 

[see page 62] 
[voir la page 91] 

UNCLAIMED INTANGIBLE PROPERTY ACT 

LOI UNIFORME SUR LES BIENS INCORPORELS NON RECLAMES 

Russell Getz 
British Columbia I Colombie-britannique 

This text is available for viewing 

or downloading on the Internet 

at the following location: 

On peut lire our telecharger ce texte 

a partir du site Internet suivant: 

http :I /www. ulcc.calen/poam (English) 

http://www.chlc.calfrlpoam (frant;ais) 

451 



APPENDIX Q I ANNEXE Q 

[see page 63] 
[voir la page 91] 

WILLS - SUBSTANTIAL COMPLIANCE 

TESTAMENTS - CONFORMITE DE FOND 

Peter Lown 
Alberta 

This text is available for viewing 

or down loading on the Internet 

at the following location: 

On peut lire our te/echarger ce texte 

a partir du site Internet suivant: 

http:/ /www.ulcc.ca/en/poam (English) 

http://www.chlc.ca/fr/poam (fran�;ais) 

452 



APPENDIX R I  ANNEXE R 

[see page 97] 
[voir la page 120] 

REGULATING CHARTER APPLICATIONS 

REGLEMENTATION DES DEMANDES FONDEES SUR LA CHART£ 

Criminal Section Subcommittee 

This text is available for viewing 

or downloading on the Internet 

at the following location: 

On peut lire our telecharger ce texte 

a partir du site Internet suivant: 

http://www.ulcc.ca/en/poam (English) 

http://www.chlc.ca/fr/poam (fran�ais) 

453 



TABLE I 

UNIFORM ACTS PREPARED, ADOPTED AND PRESENTLY 
RECOMMENDED BY THE CONFERENCE FOR ENACTMENT 

Title Year First Adopted 
and Recommended 

Accumulations Act .............................................................................. 1968 

Subsequent Amendments and 
Revisions 

Arbitration Act ................................... .............................................. .... 1990 Am. ' 95. 

Bills of Sale Act.. ................................................................................. l928 Am. ' 31, ' 32; Rev. ' 55; 
Am. '59, ' 64, '72. 

Bulk Sales Act ..................................................................................... l920 Am. ' 21, ' 25, '38, ' 49; 
Rev. ' 50, ' 61. 

Change of Name Act ................................................................ ........... 1987 

Child Evidence Act... ........................................................................... 1993 

Child Status Act.. ................................................................................. 1980 Rev. ' 82; Am. '91. 

Class Proceedings Act ......................................................................... 1996 

Condominium Insurance Act ....................................... ........................ 1971 Am. ' 73. 

Conflict of Laws Rules for Trusts Act ........................... ...................... 1987 Am. ' 88. 

Conflict of Laws (Traffic Accidents) Act ............................................ 1970 

Construction Liens and Arbitration (provisions) ..... ............................ 1998 

Contributory Fault Act... ...................................................................... 1984 

Contributory Negligence Act.. ............................................................. 1924 Rev. ' 35, ' 53; Am. '69. 

Cost of Credit Disclosure Act.. . . . . . . . . . . . . . . . .. . .. . .. . . . . .. . . . . .. .... ..... 1997 

Court Jurisdiction and Proceedings Transfer Act ................................ 1994 Am. ' 95. 

Court Orders Compliance Act ....................................... ...................... 1992 

Criminal Injuries Compensation Act ............................................... .... 1970 Rev. ' 83. 

Custody Jurisdiction and Enforcement Act... ....................................... 1974 Rev. ' 81. 

Defamation Act .................................................................................... 1944 Rev. ' 48; Am. ' 49, '79.; 
Rev. '94 

Dependants' Relief Act... ..................................................................... 1974 

Devolution of Real Property Act ......................................................... 1927 Am. ' 62 

Domicile Act ....................................................................................... 1961 
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Effect of Adoption Act ................................................... ..................... 1969 

Electronic Commerce ....................................... ................................... 1999 

Subsequent Amendments and 
Revisions 

Enforcement of Canadian Judgments and Decrees Act ....................... 1992 Rev. '97 (adding Decrees) 

Enforcement of Judgments Conventions Act.. ..................................... 1998 

Evidence Act ....................................................................................... 1941 

- Affidavits before Officers ............ ............ .......................................... 1953 

- Electronic Evidence ........................................................................... 1998 

Am. '42, '44, '45; Rev. '45; 
Am. '51, '53, '57; Rev. '81 

- Foreign Affidavits ............................................................................. l938 Am. '51; Rev. '53. 

- Hollington v. Hewthorne .............. ................................................ ..... 1976 

- Judicial Notice of Acts, Proof of State Documents ......... .................. 1930 Rev. '31. 

- Photographic Records ........................... .......................... ....... ........... 1944 

- Russell v. Russell .............................................................................. 1945 

- Use of Self-Criminating Evidence Before Military 
Boards of Inquiry .................................. ........ ................................. 1976 

Family Support Act... ........................................................................... l 980 Am. '86. 

Fatal Accidents Act .................................................................. ........ ... 1964 

Foreign Arbitral Awards Act ............................................................... 1985 

Foreign Money Claims Act. ................................................................. 1989 

Franchises Act ..................................................................................... 1984 Rev. '85. 

Frustrated Contracts Act .. ....... .................... ......................................... l948 Rev. '74. 

Health Care Directives (Recognition) .................................................. 1992 

Highway Traffic 
- Responsibility of Owner & Driver for Accidents . ............................. 1962 

Hotelkeepers Act ...................................... ........................... ........ ........ 1962 Am. '96 (Liens Act) 

Human Tissue Donation Act.. .............................................................. 1989 

Information Reporting Act ............................................................... .... 1977 

Intercountry Adoption (Hague Convention) Act ......... ........................ 1993 

Inter-Jurisdictional Child Welfare Orders Act... .................................. 1988 

International Child Abduction Act... .................................................... 1981 

International Commercial Arbitration Act.. ............. .............. ....... ....... 1986 

International Factoring (Convention) Act... ......................................... 1995 
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International Financial Leasing (Convention) Act.. ............................. 1995 

International Sales Conventions Act... ................................................. 1998 

Subsequent Amendments and 
Revisions 

International Trusts Act. ...................................................................... 1987 Am. '88. 

Interpretation Act ................................................................................. 1938 Am. '39; Rev. '41, Am. '48; 
Rev. '53, '73; Rev. '84. 

Interprovincial Subpoenas Act ............................................................ 1974 Am. '98 

Intestate Succession Act ...................................................................... 1925 Am. '26, '50, '55; Rev. '58; 
Am. '63; Rev. '85 

Judgment Interest Act .......................................................................... 1982 

Jurors' Qualification Act ..................................................................... 197 6 

Legitimacy Act .................................................................................... 1920 Rev. '59. 

Liens Act ............................................................................................. 1996 Am. 2000 

Limitations Act .................................................................................... 1982 

- Convention on the Limitation Period in the Rev. '98 (Int. Sale of Goods) 
International Sale of Goods ............................................................ l976 

Limited Liability Partnership Act (Model) .......................................... 1999 Am. 2000 

Maintenance and Custody Enforcement Act... ..................................... 1985 

Married Women's Property Act. .......................................................... 1943 

Medical Consent of Minors Act ........................................................... 197 5 

Mental Health Act ............................................................................... 1987 

Occupiers' Liability Act ...................................................................... 1973 Am. '75. 

Partnerships Registration Act .............................................................. 1938 Am. '46. 

Perpetuities Act ................................................................................... 1972 

Personal Property Security Act ............................................................ 1971 Rev. '82. 

Powers of Attorney Act ....................................................................... 1978 

Presumption of Death Act ................................................................... 1960 Rev. '76. 

Privacy Act .......................................................................................... 1994 

Proceedings Against the Crown Act .................................................... 1950 
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Products Liability Act... ........... ... ......................................................... 1984 

Subsequent Amendments and 
Revisions 

Reciprocal Enforcement of Maintenance Orders Act .......................... 1946 Rev. '56, '58;  Am. ' 63, ' 67, 
'71; Rev. '73, '79; Am. '82; 
Rev. '85. 

Reciprocal Enforcement of Judgments 
(United Kingdom) Act... ................................................................. 1982 

Recognition of Foreign Health Care Directives ................................... l992 

Registered Plan (Retirement Income) Exemption Act.. ....................... 1999 

Regulations Act ................................................................................... 1943 Rev. '82. 

Regulatory Offences Procedure Act .................................................... 1992 

Retirement Plan Beneficiaries Act.. ....................... . . . . .......................... 1975 

Sale of Goods Act ................................................................................ l981 Rev. '82; Am. '90. 

Service of Process by Mail Act ........................................................... 1945 

Settlement of International Investment Disputes Act ........................... 1998 

Statutes Act .......................................................................................... 1975 

Survival of Actions Act ....................................................................... 1963 

Survivorship Act.. ................................................................................ l939 Am. ' 49, '56, '57; Rev. ' 60 ,  
' 71. 

Testamentary Additions to Trusts Act ................................................. 1968 

Trade Secrets Act ................................................................................ 1987 

Transboundary Pollution Reciprocal Access Act ................................ 1982 

Trustee (Investments) ............ .............................................................. 1957 Am. '70, Rev. 97. 

Trusts, Conflict of Laws ...................................................................... 1987 Am. '88. 

Variation of Trusts Act ........................................................................ l961 

Vital Statistics Act ........................... .................................................... l949 Am. '50, ' 60 ,  Rev. '86. 

Warehouse Receipts Act ...................................................................... 1945 

Wills Act 

-General .. ............................................................................................ l953 Am. ' 66, '74, '82, '86. 
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Title Year First Adopted 
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- Conflict of Laws ................................................................................ 1966 

- International Wills ............................................................................. 1974 

- Section 17 revised ............................................................................. 1978 

Subsequent Amendments and 
Revisions 

- Substantial Compliance ..................................................................... 1987 Am. 2000 
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TABLE 11 

UNIFORM ACTS PREPARED, ADOPTED AND RECOMMENDED FOR 
ENACTMENT WHICH HAVE BEEN SUPERSEDED BY OTHER ACTS, 

WITHDRAWN AS OBSOLETE, OR TAKEN OVER BY OTHER ORGANIZATIONS 

No. of 

Year Jurisdictions Year 

Title Adopted Enacting Withdrawn Superseding Act 

Assignment of Book 1928 10 1980 Personal Property Security Act 
Debts Act 

Conditional Sales Act 1922 7 1980 Personal Property Security Act 
Cornea Transplant Act 1959 11 1965 Human Tissue Act 
Corporation Securities 1931 6 1980 Personal Property Security Act 

Registration Act 
Extra-Provincial Custody 1975 8 1981 Custody Jurisdiction and 

Enforcement Act Enforcement Act 
Fire Insurance Policy 1924 9 1933 * 

Act 
Foreign Arbitral Awards 1985 1986 International Commercial 

Act Arbitration Act 
Foreign Judgments Act 1933 2 1994 

Highway Traffic 1955 3 ** 

- Rules of the Road 
Human Tissue Act 1965 6 1970 Human Tissue Gift Act 
Human Tissue Gift Act 1970 10 1989 Human Tissue Donation Act 
International Sale of Goods 

Act 1985 13 1998 International Sales Conventions Act 
Landlord and Tenant 1937 4 1954 None 

Act 
Limitation of Actions Act 1931 7 1982 Limitations Act 
Life Insurance Act 1923 9 1933 * 

Pension Trusts and Plans 
- Appointment of 1957 8 1975 Retirement Plan 

Beneficiaries Beneficiaries Act 
- Perpetuities 1954 8 1975 In part by Retirement Plan Beneficiaries 

Act and in part by Perpetuities Act 
Dependants' Relief Act 

Reciprocal Enforcement 1924 11 1992 Enforcement of Canadian 

of Judgments Act Judgments Act 
Reciprocal Enforcement 1965 None 1980 None 

of Tax Judgments Act 
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No. of 

Year Jurisdictions Year 

Title Adopted Enacting Withdrawn Superseding Act 

Testators Family 1945 4 1974 

Maintenance Act 

Warehousemen's Lien Act 1921 11 1996 Liens Act 

* Since 1933 the Fire Insurance Policy Act and the Life Insurance Act have been the responsibility of the 

Association of Superintendents of lnsurance of the Provinces of Canada (see 1933 Proceedings, pp. 12, 

13) under whose aegis a great many amendments and a number of revisions have been made. The 

remarkable degree of uniformity across Canada achieved by the Conference in this field in the nineteen 

twenties has been maintained ever since by the Association. 

** The Uniform Rules of the Road are now being reviewed and amended from time to time by the Canadian 

Conference of Motor Transport Authorities. 
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TABLE Ill 

UNIFORM ACTS NOW RECOMMENDED SHOWING THE JURISDICTIONS 
THAT HAVE ENACTED THEM IN WHOLE OR IN PART, WITH OR 

WITHOUT MODIFICATIONS, OR IN WHICH PROVISIONS SIMILAR IN 

EFFECT ARE IN FORCE 

indicates that the Act has been enacted in part. 

indicates that the Act has been enacted with modifications. 

indicates that provisions similar in effect are in force. 

indicates that the A et has since been revised by the Conference. 

Accumulations Act- Enacted by N.B.' sub nom. Property Act; Ont. ('66). Total: 2. 

Arbitration Act- Enacted by Alta. ('91 ); Ont. ('91 ); Sask. ('92); N.B. ('92); P.E.I. ('96), Man. ('97), N.S. ('99) 
sub nom. Commercial Arbitration Act. Total: 7. 

Bills of Sale Act -Enacted by Alta! ('29); Man. ('29, '57); N.B.0 ('52); Nfld.0 ('55); N.W.T.0 ('48); N.S. ('30); 
P.E.I.* ('47, rep. '82). Total: 7. 

Bulk Sales Act- Enacted by Man. ('51); N.B.' ('27); Nfld.0('55); N.S.'; Yukon ('56). Total: 5. 

Change of Name Act- B.C.' ('60) sub nom. Name Act; Man. ('88), N.B.0 ('87) 
Child Evidence Act-Enacted by Ont0 ('95) sub nom. Victims' Bill of Rights s. 6; Nfld. ('96). Total: 2. 
Child Status Act-Enacted by B.C.' ('78) sub nom. Family Relations Act; N.B. ('80) sub nom. Family Services 

Act; P.E.I. ('87). Total: 3. 
Condominium Insurance Act- Enacted by B.C. ('74) sub nom. Strata Titles Act; Man. ('76); Yukon ('81). 

Total: 3. 

Conflict of Laws Rules for Trusts Act- Enacted by N.B. ('88); B. C. ('90). Total 2. 
Conflict of Laws (Traffic Accidents) Act- Enacted by Yukon ('72). Total: I. 

Construction Liens and Arbitration (provisions) 
Contributory Negligence Act- Enacted by Alta! ('37); B. C.' ('60) sub nom. Negligence Act; N.B.0 ('25, '62); 

Nfld.0 ('51); N.W.T.0 ('50); N.S. ('26, '54); P.E.I.' ('78); Sask. ('44); Yukon° ('55). Total: 9. 
Cost of Credit Disclosure Act- Enacted by Alberta ('98) sub nom Fair Trading Act; Ontario' ('99) sub nom. 

Consumer Protection Act; B.C.(2000); N.S. (2000) sub nom. Consumer Protection Act. Total: 4 
Court Jurisdiction and Proceedings Transfer Act- Enacted by Sask. ('97); Yukon (2000). Total: 2. 
Court Orders Compliance Act 
Criminal Injuries Compensation Act - Enacted by Alta! ('69); B.C. ('72); N.B.' ('71); Nfld.' ('68); 

N.W.T.' ('89); Ont. ('71); Yukon° ('72, '81). Total: 7. 
Custody Jurisdiction and Enforcement Act- Enacted by Man. ('83); N.B.' ('80); Nfld.0('83); P.E.I.0 ('84). 

Total:4. 
Defamation Act- Enacted by Alta.' ('47); B.C.* sub nom. Libel and Slander Act; Man. ('46); N.B.* ('52); 

Nfld.0 ('83); N.W.T.0 ('49); N.S.* ('60); Ont.* ('80) sub nom. Libel and Slander Act, s. 24; P.E.I. ('48, 
'87); Yukon ('54, '81). Total: 10. 

Dependants' Relief Act- Enacted by Man. ('90); N.B.' ('59); N.W.T.* ('74); Ont. ('73) sub nom. Succession 
Law Reform Act, 1977: Part V; P.E.I. ('74) sub nom. Dependants of a Deceased Person Relief Act; 
Yukon ('81). Total: 6. 
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Devolution of Real Property Act- Enacted by Alta. ('28); N.B.0 ('34); N.W.T.0 ('54); P.E.I.* ('39) sub nom. 

Probate Act: Part V; Sask. ('28); Yukon (54). Total: 6. 

Domicile Act- 0. 
Effect of Adoption Act- Enacted by N.B.' ('80); N.W.T. ('69); P.E.I.'('93). Total: 3. 

Electronic Commerce Act- Enacted by Sask (2000); Man.(2000); Ont (2000); N.S. (2000), Yukon (2000), 
Canada' (2000): Total: 6 

Enforcement of Canadian Judgments (and Decrees) Act: Enacted B.C. ('92); P.E.I. sub nom. Canadian 

Judgments Enforcement Act ('94), Sask. ('97), Nfld. ('99); N.B.0 sub nom Canadian Judgments Act (2000); 
Yukon (with Decrees) (2000). Total: 6. 

Electronic Evidence Act- Enacted by Ont. ('99); Canada (2000); Sask. (2000); Man. (2000); Yukon (2000). 
Total: 5. 

Enforcement of Judgments Conventions Act- Enacted by Sask. ('98), Ont. ('99). Total: 2. 

Evidence Act- Enacted by Alta. ('47, '52, '58); B. C. ('32, '45, '47, '53, '77); Can. ('42, '43); Man.* ('57, '60); 

Nfld. ('54); N.W.T.0 ('48); N.S. ('45, '46, '52); P.E.I.* ('39); Ont.* ('45, '46, '52, '54); Sask. ('45, '46, 
'47); Yukon° ('55). Total: 11. 

Extra-Provincial Custody Orders Enforcement Act - Enacted by Alta! ('77); B.C! ('76); Man! ('82); 
Nfld! ('76); N.W.T! ('81); N.S! ('76); Ont! ('82); Sask.+ ('77). Total: 8. [Now withdrawn in favour of 
Maintenance and Custody Enforcement Act.] 

Family Support Act- Enacted by B.C.' ('78) sub nom. Family Relations Act; Yukon' ('81). Total: 2. 

Fatal Accidents Act- Enacted by N.B. * ('69); N.W.T.+ ('48); Ont. ('77); sub nom. Family Law Reform Act: 
Part V; P.E.I.'. Total: 4. 

Foreign Arbitral Awards Act- Enacted by B.C. ('85). [Other jurisdictions have enacted, in addition or instead, 
the International Commercial Arbitration Act that supersedes this Act.] 

Foreign Judgments Act- Enacted by N.B.0 ('50); Sask. ('34). Total: 2. 
Foreign Money Claims Act - Enacted by B.C. ('90); Ont.' ('84) sub nom. Courts of Justice Act s. 121; 

P.E.I.' ('93) sub. nom. Supreme Court Act. Total: 3 
Franchises Act 
Frustrated Contracts Act- Enacted By Alta.+ ('); B.C. ('74); N.B. ('49); Nfld. ('56); N.W.T! ('56); Ont. ('49); 

Yukon ('81). Total: 7. 
Health Care Directives (Recognition)- Enacted by Alta. ('96). Total: I. 

Highway Traffic and Vehicles Act, Part Ill: Responsibility of Owner and Driver for Accidents- 0. 
Hotelkeepers Act- Enacted by N.B.'. Total: 1. 
Human Tissue Donation Act - Enacted P.E.I. ('91); [Replaces Human Tissue Gift Act enacted in 

10 jurisdictions.] Total: I. 

Information Reporting Act 
Intercountry Adoption (Hague Convention) Act- Enacted by P.E.I. ('94); Sask. ('95); Man. ('95); B. C. ('95) 

sub. nom. Adoption Act, Part 4; N.B. ('96); Alta. ('97); N.W.T. ('98); Ont. ('98); N.S. ('99). Total: 9. 
Inter-Jurisdictional Child Welfare Orders Act. 
International Child Abduction (Hague Convention) Act- Enacted by Alta. ('87); B. C. ('82); Man. ('82); N.B.' 

('82); Nfld. ('83) now sub nom. Children's Law Act; N.S. ('82); N.W.T.0{'87); Ont. ('82) sub nom. 

Children's Law Reform Act s. 46; P.E.l.0{'84) sub nom. Custody Jurisdiction and Enforcement Act; Que.' 
('84); Sask. ('86); Yukon ('81). Total: 12. 
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International Commercial Arbitration Act - Enacted by Alta. ('86); B.C.T86); Can. ('86); Man. ('87); 
N.B. ('86); Nfld. ('86); N.W.T. ('86); N.S. ('86); Ont. ('86); P.E.I.\'86); Que.' ('86) sub nom. Civil Code, 
Code of Civil Procedure; Sask. ('88); Yukon ('86). Total: 13. 

International Factoring (Convention) Act 

International Financial Leasing (Convention) Act 
International Sale of Goods Act- Enacted by B. C. ('90, '92); Alta. ('90) sub nom. International Conventions 

Implementation Act; Sask. ('91); Man. ('89); Ont. ('88); Que.' ('91); N.B. ('89); P.E.I. ('88); N.S. ('88); 

Nfld. ('89); Yukon ('92); N.W.T. ('88); Canada ('91). Total: 13. 
International Trusts Act - Enacted by B.C. ('89); Alta. ('90) sub nom. International Conventions 

Implementation Act; Nfld. ('89); P.E.I. ('89); N.B. ('88); Man. ('93); Sask. ('94). Total: 7. 

Interpretation Act- Enacted by Alta.0 ('80); B.C. ('74); N.B.'; Nfld.0 ('51); N.W.T.0 ('88); P.E.I.0 ('81); Que.'; 

Sask.0 ('43); Yukon* ('54). Total: 9. 
Interprovincial Subpoena Act- Enacted by Alta. ('81); B.C. ('76); Man. ('75); N.B.0 ('79, am. 2000); Nfld.0 

('79); N.W.T.0 ('76); Ont. sub nom. Interprovincial Summonses Act ('79, am.2000); P.E.I. ('87); Sask.0 
('77); Yukon ('81); N.S. ('96). Total: 11. 

Intestate Succession Act- Enacted by Alta! ('28); B. C. ('25); Man.0 ('27, '77) sub nom. Devolution of Estates 
Act; N.B.0 ('26); Nfld. ('51); N.W.T.0 ('48); Ont.0 ('77) sub nom. Succession Law Reform Act: Part II; 

P.E.I.* ('39) sub nom. Probate Act: Part IV; Sask. ('28); Yukon° ('54). Total: 10. 
Judgment Interest Act- Enacted by N.B.'; Nfld. ('83). Total: 2. 
Jurors Act (Qualifications and Exemptions)- Enacted by B.C. ('77); sub nom. Jury Act; Man. ('77); N.B.x; 

Nfld. ('81); P.E.I.0('81,am.'92). Total: 5. 
Legitimacy Act- Enacted by Alta. ('28, '60); Man. ('28, '62); N.W.T.0 ('49, '64); N.S.'; Ont. ('21, '62); P.E.I.* 

('20) sub nom. Children's Act: Part I (now Child Status Act '96); Sask.0 ('20, '61); Yukon* ('54). Total: 8. 
Liens Act- No enactments. Ontario has similar earlier legislation sub nom. Repair and Storage Liens Act. 
Limitation of Actions Act- Enacted by Alta.0 ('35); Man.0 ('32, '46); N.B. * ('52); N.W.T. * ('48); P.E.I. * ('39); 

Sask. ('32); Yukon ('54). Total: 7. 
Limitations Act- Enacted by Nfld. ('96). Total: 1. 
Limited Liability Partnerships Act 

Convention on Limitations in the International Sale of Goods 
Maintenance and Custody Enforcement Act - Enacted by B.C.' ('88) sub nom. Family Maintenance and 

Enforcement Act; Alta. ('85) sub nom. Maintenance Enforcement Act; P.E.I. ('84) sub nom. Custody 
Jurisdiction and Enforcement Act and Maintenance Enforcement Act. Total: 3. 

Married Women's Property Act - Enacted by Man. ('45); N.B.0 ('51); N.W.T. ('52, '77); Yukon° ('54). 
Total:4. 

Medical Consent of Minors Act- Enacted by N.B.0 ('76). Total: I. 

Mental Health Act-P.E.I. ('94). Total: I. 

Occupiers' Liability Act- Enacted by B.C. ('74); Man. ('84); P.E.l.0('84). Total: 3. 
Partnerships Registration Act- Enacted by N.B.0 ('51); P.E.I.' sub nom. Partnership Act; Sask.' ('41) sub nom. 

Business Names Registration Act. Total: 3. 

Perpetuities Act- Enacted By Alta. ('72); B.C. ('75); Man. ('59); Nfld. ('55); N.W.T.* ('68); N.S. ('59); 

Ont. ('66); Yukon ('81). Total: 8. 

Personal Property Security Act- Enacted by B.C.0 ('89); Man. ('77); N.B.0 ('93); P.E.I.0 ('90); Sask.0 ('79, 
'93); Yukon° ('81); Alta.0 ('88); N.W.T.0 ('94). Total: 8. 

Powers of Attorney Act- Enacted by B.C. ('79); Sask.0 ('83); Man. ('80). Total: 3. 
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Presumption of Death Act-Enacted by B.C. ('58, '77) sub nom. Survivorship and Presumption of Death Act; 
Man. ('68); N.B.' ('60); N.W.T. ('62, '77); N.S.0 ('83); Yukon ('81). Total: 6. 

Privacy Act 
Proceedings Against the Crown Act-Enacted by Alta.0 ('59); Man. ('51); N.B.0 ('52); Nfld.0 ('73); N.S. ('51); 

Ont.0 ('63); P.E.I.* sub nom. Crown Proceedings Act ('73); Sask.0 ('52). Total: 8. 

Product Liability Act 
Reciprocal Enforcement of Judgments Act - Enacted by Alta. ('25, '58); B.C. ('25, '59); Man. ('50, '61); 

N.B.' ('25, '51); Nfld.0 ('60); N.W.T.* ('55); N.S.0 ('73); Ont. ('29); P.E.I.0 ('74); Sask. ('40); 
Yukon ('56, '81). Total: 11.[now replaced by Enforcement of Canadian Judgments and Decrees Act] 

Reciprocal Enforcement of Judgements (United Kingdom) Act: Nfld. ('86); P.E.I. ('87); N.S. ('84); 
Man. ('84); Sask. ('88)- all five sub nom. Canada-U.K. Recognition (and Enforcement) of Judgments Act; 

N.B. ('84); Ont. ('84); Alta. ('90) sub nom. International Conventions Implementation Act; B. C. ('85) sub 

nom. Court Order Enforcement Amendment Act; N.W.T. ('88); Yukon ('84); Canada ('84) sub nom. 

Canada-U.K. Civil and Commercial Judgments Convention Act. Total: 12. 
Reciprocal Enforcement of Maintenance Orders Act- Enacted by Alta. ('47, '58); B.C.0 ('72); Man. ('46, '61, 

'83); N.B! ('52); Nfld.' ('51, '61); N.W.T.0 ('51); N.S.* ('49, '83); Ont.0 ('59); P.E.I.0 ('51, '83); 
Que. ('52); Sask. ('68, '81, '83); Yukon ('81). Total: 12. 

Registered Plan (Retirement Income) Exemption Act 
Regulations Act - Enacted by Alta.0 ('57); B.C. ('83); Can.0 ('50); Man.0 ('45); N.8.0 ('62); Nfld.0 ('77); 

N.W.T.0 ('73); Ont.0 ('44); Sask.0 ('63, '82); Yukon° ('68). Total: 10. 
Regulatory Offences Procedures Act - Enacted by Nfld. ('96). Total: 1. 
Retirement Plan Beneficiaries Act- Enacted by Alta. ('77, '81); Man. ('76); N.8.0 ('82); Ont. ('77) sub nom. 

Succession Law Reform Act: Part Ill; P.E.I.' ('87); Yukon ('81). Total: 6. 
Sale of Goods Act- Enacted by N.B.'. Total: 1. 
Service of Process by Mail Act- Enacted by Alta.'; Man.'; Sask.'. Total: 3. 
Settlement of lnternational Investment Disputes Act - Enacted by Ont. ('99). 
Statutes Act- Enacted by B.C.0 ('74); N.B.0 ('73); P.E.I.'. Total: 3. 
Survival of Actions Act - Enacted by Alta.0 ('79); B.C.* sub nom. Estate Administration Act; N.B.* ('69); 

P.E.I.0 ('78); Yukon ('81); Sask. ('90). Total: 6. 
Survivorship Act- Enacted by Alta! ('48, '64); B.C.0 ('39, '58); Man. ('42, '62); N.B.+('40); Nfld. ('51); 

N.W.T. ('62); N.S. ('41); Ont. ('40); Sask. ('42, '62); Yukon ('81). Total: 10. 
Testamentary Additions to Trusts Act- Enacted by Yukon ('69) sub nom. Wills Act, s. 29. Total: 1. 
Trade Secrets Act 
Transboundary Pollution Reciprocal Access Act- Enacted by Connecticut ('92); Colorado ('84); Man. ('85); 

Michigan° ('88); Minnesota'; Montana ('84); New Jersey ('84); Ont. ('86); Oregon ('91); P.E.I. ('85); N.S. 
('93); Wisconsin. Total: 4 Cdn., 8 U.S. 

Trustee Investments Act- Enacted by B.C. ('59); Man.0 ('65); N.B. ('71, 2000); N.W.T. ('71); N.S.* ('57); 
Sask. ('65); Yukon ('62, '81), Ont.('98). Total: 8. 

Variation of Trusts Act- Enacted by Alta.0 ('64); B.C. ('68); Man. ('64); N.W.T. ('63); N.S. ('62); Ont. ('59); 
P.E.I. ('63); Sask. ('69). Total: 8. 

Vital Statistics Act- Enacted by Alta.0 ('59); B.C.0 ('62); Man.0 ('51); N.B.' ('79); N.W.T.0 ('52); N.S.0 ('52); 
Ont. ('48); P.E.I. ('96); Sask. ('50); Yukon° ('54). Total: 10. 

Warehouse Receipts Act- Enacted by Alta. ('49); B.C.* ('45); Man.0 ('46); N.8.0 ('47); Nfld. ('63); N.S. ('51); 

Ont.0('46). Total: 7. 
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Warehousemen's Lien Act - Enacted by Alta. ('22); B.C. ('52); Man. ('23); N.B.' ('23); Nfld. ('63); 
N.W.T.0 ('48); N.S. ('51); Ont. ('24); P.E.l.0 ('38); Sask. ('21); Yukon ('54). Total: 11. 

Wills Act - Enacted by Alta! ('60); B.C! ('60); Man.+ ('64, '82, '84); N.B.+ ('59); Nfld! ('76); N.W.T.+ ('52); 
Sask! ('31); Yukon• ('54). Total: 8. 

Conflict of Laws- Enacted by B.C. ('60); Man. ('55); Nfld. ('76); N.W.T. ('52); Ont. ('54). Total: 5. 
- (Part 3) International- Enacted by Alta. ('76); Man. ('75); Nfld. ('76); Ont. ('78) sub nom. Succession 

Law Reform Act s. 42; Sask. ('81, re-enacted '96); P.E.I. sub nom. Probate Act Part VII ('94), 
N.B.('97), N.S. ('99). Total: 8. 

Section 17 - B.C. + ('79). Total: 1. 
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TABLE IV 

LIST OF JURISDICTIONS SHOWING THE UNIFORM ACTS NOW 

RECOMMENDED ENACTED IN WHOLE OR IN PART, WITH OR WITHOUT 
MODIFICATIONS, OR IN WHICH PROVISIONS SIMILAR IN EFFECT ARE IN FORCE 

indicates that the Act has been enacted in part. 

indicates that the Act has been enacted with modifications. 

indicates that provisions similar in effect are in force. 

indicates that the Act has since been revised by the Conference. 

Alberta 
Arbitration Act ('91); Child Abduction (Hague Convention) Act ('87); Contributory Negligence Act' ('37); 
Criminal Injuries Compensation Act' ('69); Defamation Act' ('47); Devolution of Real Property Act ('28); 
Evidence Act-Affidavits before Officers ('58), Foreign Affidavits ('52, '58), Photographic Records ('47), 
Russell v. Russell ('47); Extra-Provincial Custody Orders Enforcement Act' ('77) [Now withdrawn in 
favour of Maintenance and Custody Enforcement Act.]; Frustrated Contracts Act' ('49); Health Care 
Directives ('96); Intercountry Adoption (Hague Convention) Act ('97); International Commercial 
Arbitration Act ('86); International Sale of Goods Act ('90); International Trusts Act ('90); Interpretation 
Act0 ('80); Interprovincial Subpoena Act ('81 ); Intestate Succession Act' ('28); Legitimacy Act ('28, '60); 

Limitation of Actions Act0 ('35); Maintenance and Custody Enforcement Act ('85) sub nom. Maintenance 

Enforcement Act; Perpetuities Act ('72); Personal Property Security Act0 ('88); Proceedings Against the 
Crown Act0 ('59); Reciprocal Enforcement of Judgments Act ('25, '58); Reciprocal Enforcement of 
Judgements (United Kingdom) Act ('90) sub nom. International Conventions Implementation Act; 
Reciprocal Enforcement of Maintenance Orders Act ('47, '58); Regulations Act0 ('57); Retirement Plan 
Beneficiaries Act ('77, '81); Service of Process by Mail Act"; Survival of Actions Act0 ('79); Survivorship 
Act' ('48, '64); Variation of Trusts Act0 ('22); Vital Statistics Act0 ('59); Warehouse Receipts Act ('49); 
Warehousemen's Lien Act ('22); Wills Act' ('60); International Wills ('76). Total: 40. 

British Columbia 

Change of Name Act' ('60) sub nom. Name Act; Child Abduction (Hague Convention) Act ('82); Child 
Status Act' ('78) sub nom. Family Relations Act; Conflict of Laws Rules for Trusts Act ('90); 
Contributory Negligence Act' ('60) sub nom. Negligence Act; Cost of Credit Disclosure Act (2000); 
Criminal Injuries Compensation Act ('72); Condominium Insurance Act ('74) sub nom. Condominium 
Act*; Defamation Act* sub nom. Libel and Slander Act; Enforcement of Canadian Judgements Act ('92); 
Evidence - Affidavits before Officers: Foreign Affidavits* ('53); Family Support Ad ('78) sub nom. 

Family Relations Act; Foreign Arbitral Awards Act ('85); Foreign Money Claims Act ('90); Hollington 

v. Hewthorne ('77); Intercountry Adoption Act ('95) sub. nom. Adoption Act, Part 4; International Sale 

of Goods Act ('90,'92); International Trusts Act ('89); Judicial Notice of Acts, etc. ('32), Photographic 
Records (' 45) Russell v. Russell ('47); Extra-Provincial Custody Orders Enforcement Act' ('76) sub nom. 

Family Relations Act* [Now withdrawn in favour of Maintenance and Custody Enforcement Act.]; 
Frustrated Contracts Act ('74) sub nom. Frustrated Contract Act; International Commercial Arbitration 
Act0 ('86); Interpretation Act ('74); Interprovincial Subpoenas Act ('76) sub nom. Subpoena 
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Interprovincial Act*; Intestate Succession Act ('25) sub nom. Estate Administration Act*; Jurors 
Qualification Act ('77) sub nom. Jury Act; Maintenance and Custody Enforcement Act' ('88) sub nom. 

Family Maintenance and Enforcement Act; Occupiers' Liability Act ('74) sub nom. Occupiers's Liability 

Act*; Perpetuities Act ('75) sub nom. Perpetuity Act*; Personal Property Security0 ('89); Powers of 
Attorney Act ('79) sub nom. Power of Attorney Act*; Presumption of Death Act ('58, '77) sub nom. 

Survivorship and Presumption of Death Act; Reciprocal Enforcement of Judgments Act ('25, '59) sub 

nom. Court Order Enforcement Act*; Reciprocal Enforcement of Judgements (United Kingdom) Act ('85) 
sub nom. Court Order Enforcement Admendment Act; Reciprocal Enforcement of Maintenance Orders 
Act0 ('72) in Regulations under Sec. 7008 Family Relations Act; Regulations Act ('83); Survival of 
Actions Act sub nom. Estate Administration Act*; Statutes Act0 ('74) Part in Constitution Act; Part in 
Interpretation Act; Survivorship Act0 ('39, '58) sub nom. Survivorship and Presumption of Death Act; 

Provisions now in Wills Variation Act*; Trustee (Investments) ('59) Provisions now in Trustee Act; 

Variation of Trusts Act ('68) sub nom. Trust Variation Act; Vital Statistics Act0 ('62); Warehouse 
Receipts Act* ('45); Warehousemen's Lien Act ('52) sub nom. Warehouse Lien Act*; Wills Actt ('60); 

Wills- Conflict of Laws ('60), Sec. 17t ('79). Total: 50. 

Canada 
Electronic Commerce' (2000);Evidence-Foreign Affidavits ('43), Photographic Records ('42), Electronic 
Evidence (2000) sub nom. Personal Information Protection and Electronic Documents Act, Part 3; 
International Commercial Arbitration Act ('86); International Sale of Goods Act ('91); Reciprocal 

Enforcement of Judgements (United Kingdom) Act ('84) sub nom. Canada-U.K. Civil and Commercial 
Judgements Convention Act; Regulations Act0 ('50), superseded by the Statutory Instruments Act, 

S.C. 1971, c. 38. Total: 7. 

Manitoba 
Arbitration Act ('97); Bills of Sale Act ('29, '57); Bulk Sales Act ('51); Change of Name Act ('88); Child 
Abduction (Hague Convention) Act ('82); Condominium Insurance Act ('76); Custody Jurisdiction and 
Enforcement Act ('83); Defamation Act ('46); Dependants' Relief Act ('90); Electronic Commerce Act 
('00); Evidence Act* ('60), Affidavits before Officers ('57), Electronic Evidence ('00); Extra Provincial 
Custody Orders Enforcement Actt ('82) [Now withdrawn in favour of Maintenance and Custody 
Enforcement Act.]; Human Tissue Donation Act ('87); Intercountry Adoption Act ('95);International 
Commercial Arbitration Act ('87); International Sale of Goods Act (' 89); International Trusts Act ('93); 
Interprovincial Subpoenas Act ('75); Intestate Succession Acto ('27, '77) sub nom. Devolution of Estates 
Act; Jurors' Qualifications Act ('77); Legitimacy Act ('28, '62); Limitation of Actions Acto ('32, '46); 
Married Women's Property Act ('45); Occupiers' Liability Act ('84); Perpetuities ('59); Personal Property 
Security Act ('77); Powers of Attorney Act ('80); Presumption of Death Act0 ('68); Proceedings Against 
the Crown Act ('51); Reciprocal Enforcement of Judgments Act ('50, '61); Reciprocal Enforcement of 
Judgements (United Kingdom) Act ('84) sub nom. Canada-U.K. Recognition (and Enforcement) of 
Judgments Act; Reciprocal Enforcement of Maintenance Orders Act ('46, '61, '83); Regulations Acto 

('45); Retirement Plan Beneficiaries Act ('76); Service of Process by Mail Ad; Survivorship Act ('42, 
'62); Transboundary Pollution Reciprocal Access Act ('85); Trustee (Investments)" ('65); Variation of 
Trusts Act ('64); Vital Statistics Act0 ('51); Warehouse Receipts Act0 ('46); Warehousemen's Lien Act 
('23); Wills Actt ('64, '82, '84); Wills- Conflict of Laws ('55); (Part 3) International-('75) Total: 46. 
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New Brunswick 
Accumulation Act" sub nom. Property Act; Arbitration Act ('92); Bills of Sales Act ('52); Bulk Sales Act• 
('27); Change of Name Act0 ('87) ; Child Abduction (Hague Convention) Act ('82); Child Statusx ('80) 

sub nom. Family Services Act; Conflict of Laws Rules for Trusts Act ('88); Contributory Negligence Act 
('25)", ('62); Criminal Injuries Compensation Act" ('71 ); Custody Jurisdiction and Enforcement Act" ('80) 

sub nom. Family Services Act; Defamation Act* ('52); Dependants Relief Actx ('59); Devolution of Real 
Property Act0 ('34) sub nom. Devolution of Estates Act; Effect of Adoption Actx ('80) sub nom. Family 

Services Act; Fatal Accidents Act* ('69); Enforcement of Canadian Judgments Act0 ('00) sub nom. 

Canadian Judgments Act; Family Support Ad ('80) sub nom. Family Services Act; Foreign Judgments 
Act0 ('50); Highway Traffic Actx; Hotelkeepers Act' sub nom. Innkeepers Act; Intercountry Adoption 
(Hague Convention) Act ('96); International Commercial Arbitration Act ('86); International Sale of Goods 

Act ('89); International Trusts Act ('88); Interpretation Actx; Interprovincial Subpoenas Act0 ('79, 

am.2000); Intestate Succession Act0 ('26) sub nom. Devolution of Estates; Judgment Interestx sub nom. 

Judicature Act, see also Rules of Court; Jurors Qualification Actx sub nom. Jury Act; Limitations of 
Actions* ('52); Married Women's Property Act0 ('51); Medical Consent of Minors0 ('76); Partnership 
Registration Act0 ('51); Personal Property Security0 ('93); Presumption of Death Act" ('60); Proceedings 
Against the Crown° ('52); Reciprocal Enforcement of Judgments ('25)', ('51); Reciprocal Enforcement 
of Judgements (United Kingdom) Act ('84) sub nom. Canada U.K. Convention on the Recognition and 
Enforcement of Judgments; Reciprocal Enforcement of Maintenance Orders• ('52); Reciprocal Recognition 
and Enforcement of Judgments0 ('84); Regulations Act0 ('62); Retirement Plan Beneficiaries0 ('82); Sale 

of Goods'; Statutes Act0 ('73) sub nom. Interpretation Act; Survival of Actions Act* ('69); Survivorship 
Act• ('40); Trustees (Investments) ('71, am.2000); Vital Statisticsx ('79); Warehouse Receipts0 ('47); 
Warehousemen's Lien Actx ('23); Wills Act• ('59); Wills Act- International ('97). Total: 51. 

Newfoundland 
Bills of Sale Act0 ('55); Bulk Sales Act0 ('55); Child Evidence Act ('96); Contributory Negligence Act0 
('51); Criminal Injuries Compensation Act0 ('68); Custody Jurisdiction and Enforcement Act0 ('83); 
Defamation Act ('83); Evidence - Affidavits before Officers ('54); Extra-Provincial Custody Orders 
Enforcement Act• ('76) [Now withdrawn in favour of Maintenance and Custody Enforcement Act.]; 
Enforcement of Canadian Judgments Act (2000); Foreign Affidavits ('54) sub nom. Evidence Act; 
Frustrated Contracts Act ('56); International Child Abduction Act ('83) now sub nom. Children's Law Act; 
International Commercial Arbitration Act ('86); International Sale of Goods Act ('89); International Wills 
('76) sub nom. Wills Act; Interpretation Act0 ('51); Interprovincial Subpoena Act0 ('76); Intestate 
Succession Act ('51); Judgment Interest Act0 ('83); Jurors Act (Qualifications and Exemptions) ('81) sub 
nom. Jury Act; Legitimacy Act"; Limitations Act ('96); Perpetuities Act ('55); Photographic Records ('49) 
sub nom. Evidence Act; Proceedings Against the Crown Act0 ('73); Reciprocal Enforcement of Judgments 
Act0 ('60); Reciprocal Enforcement of Judgements (United Kingdom) Act ('86) sub nom. Canada-U.K. 
Recognition (and Enforcement) of Judgements Act; Reciprocal Enforcement of Maintenance Orders Actx 
('51, '61)sub nom. Maintenance Orders (Enforcement) Act; Regulations Act0 ('77) sub nom. Statutes and 

Subordinate Legislation Act; Regulatory Offences Procedure Act ('96); Survivorship Act ('51); Warehouse 

Receipts Act ('63); Warehousemen's Lien Act ('63); Wills Actt('76); Wills- Conflict of Laws Act ('76) 
sub nom. Wills Act; Wills- (Part 3) International ('76). Total: 36. 
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Northwest Territories 

Bills of Sale Act0 ('48); Child Abduction (Hague Convention) Act0 ('87); Contributory Negligence Act0 

('50); Criminal Injuries Compensation Act' ('89); Defamation Act0 ('49); Dependants' Relief Act* ('74); 

Devolution of Real Property Act0 ('54); Effect of Adoption Act ('69) sub nom. Child Welfare Ordinance: 

Part IV; Extra-Provincial Custody Orders Enforcement Act
• ('81) [Now withdrawn in favour of 

Maintenance and Custody Enforcement Act.]; Evidence Act0 ('48); Fatal Accidents Act• ('48); Frustrated 

Contracts Actt ('56); International Commercial Arbitration Act ('86); International Sale of Goods Act 

('88); Interpretation Act0 ('88); Interprovincial Subpoenas Act0 ('79); Intestate Succession Acto ('48); 

Legitimacy Act0 ('49, '64); Limitation of Actions Act* ('48); Married Women's Property Act ('52, '77); 

Personal Property Security Act0 ('94); Perpetuities Act* ('68); Presumption of Death Act ('62, '77); 

Reciprocal Enforcement of Judgments* ('55); Reciprocal Enforcement of Judgements (United Kingdom) 

Act (' 88); Reciprocal Enforcement of Maintenance Orders Acto ('51); Regulations Act0('71 ); Survivorship 

Act ('62); Trustee (Investments) ('71); Variation of Trusts Act ('63); Vital Statistics Act0 ('52); 

Warehousemen's Lien Act0 ('48); Wills Actt- General (Part II) ('52),- Conflict of Laws (Part Ill) ('52) 

- Supplementary (Part Ill) ('52). Total: 33. 

Nunavut 

Note: On April I, 1999, Nunavut came into existence with all the applicable laws of the Northwest 

Territories in effect subject to any modifications that were made for Nunavut by the Northwest 

Territories legislature pursuant to the Nunavut Act. This paragraph will report any uniform statutes 

adopted by Nunavut itself, since that date. 

Nova Scotia 

Arbitration Act ('99); Bills of Sale Act ('30); Bulk Sales Act'; Child Abduction (Hague Convention) Act 

('82); Contributory Negligence Act ('26, '54); Cost of Credit Disclosure Act (2000) sub nom. Consumer 

Protection Act; Defamation Act* ('60); Electronic Commerce Act (2000); Evidence - Foreign Affidavits 

('52), Photographic Records (' 45), Russel/ v. Russell (' 46); Extra-Provincial Custody Orders Enforcement 

Actt ('76) [Now withdrawn in favour of Maintenance and Custody Enforcement Act.]; Human Tissue 

Donation Act ('89); International Commercial Arbitration Act ('86); International Sale of Goods Act ('88); 

Interprovincial Subpoena Act ('96); Legitimacy Act'; Perpetuities ('59); Presumption of Death Act0 ('63); 

Proceedings Against the Crown Act ('51); Reciprocal Enforcement of Judgments Act0 ('49, '83); 

Reciprocal Enforcement of Judgements (United Kingdom) Act ('84) sub nom. Canada-U.K. Recognition 

(and Enforcement) of Judgements Act; Survivorship Act ('41 ); Transboundary Pollution Reciprocal Access 

Act ('93); Trustee Investments* ('57); Variation of Trusts Act ('62); Vital Statistics Acto ('52); Warehouse 

Receipts Act ('51); Warehousemen's Lien Act ('51); Wills Act (International) (2000). Total: 30. 

Ontario 

Accumulations Act ('66); Arbitration Act ('91); Child Abduction (Hague Convention) Act ('82) sub nom. 

Children's Law Reform Act s. 46; Child Evidence Act0 ('95) sub nom. Victims' Bill of Rights s. 6; Cost 

of Credit Disclosure Act, sub nom. Consumer Protection Act ('99); Criminal Injuries Compensation Act 

('71) sub nom. Compensation for Victims of Crime Act0 ('71); Defamation Act* ('80) sub nom. Libel and 

Slander Act, s. 24; Dependants' Relief Act ('73) sub nom. Succession Law Reform Act: Part V; Electronic 

Commerce (2000); Evidence Act* ('60)- Affidavits before Officers ('54), Foreign Affidavits ('52, '54), 

Photographic Records ('45), Russell v. Russel/ ('46); Electronic Evidence ('99); Enforcement of Judgments 

Conventions Act ('99); Extra-Provincial Custody Orders Enforcement Actt ('82) [Now withdrawn in 
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favour of Maintenance and Custody Enforcement Act.]; Fatal Accidents Act ('77) sub nom. Family Law 
Reform Act: Part V; Foreign Money Claims Ad ('84) sub nom. Courts of Justice Act s. 121; Frustrated 
Contracts Act ('49); International Commercial Arbitration Act ('86); International Sale of Goods Act ('88); 

International Settlement of Investment Disputes Act ('99); Interprovincial Subpoena Act ('79, '00); 
Intestate Succession Act0 ('77) sub nom. Succession Law Reform Act: Part II; Legitimacy Act ('21, '62), 
rep.'77; Liens Act' sub nom. Repair and Storage Liens Act; Perpetuities Act ('66); Proceedings Against 
the Crown Act0 ('63); Reciprocal Enforcement of Judgments Act ('29); Reciprocal Enforcement of 
Judgements (United Kingdom) Act ('84); Reciprocal Enforcement of Maintenance Orders Act0 ('59); 

Regulations Act0 ('44); Retirement Plan Beneficiaries Act ('77) sub nom. Succession Law Reform Act: 
Part Ill; Survivorship Act ('40); Transboundary Pollution Reciprocal Access Act ('86); Variation of Trusts 
Act ('59); Statistics Act ('48); Warehouse Receipts Act0 ('46); Warehousemen's Lien Act ('24); Wills­

Conflict of Laws ('54). Total: 40. 

Prince Edward Island 

Arbitration Act ('96); Bills of Sale Act* ('47, rep.'82); Child Abduction (Hague Convention) sub nom. 

Custody Jurisdiction and Enforcement Act0 ('84); Child Status Act ('87); Contributory Negligence Act' 
('78); Defamation Act (' 48, 87); Dependants' Relief Act0 ('74) sub nom. Dependants of a Deceased Person 
Relief Act; Devolution of Real Property Act* ('39) sub nom. Part V of Probate Act; Effect of Adoption 

Ad; Enforcement of Canadian Judgments ('94) sub nom. Canadian Judgments Enforcement Act; Evidence 
Act* ('39); Fatal Accidents Ad; Foreign Money Claims Act' ('93) sub nom. Supreme Court Act; Human 
Tissue Donation ('91); Intercountry Adoption (Hague Convention) Act ('94); International Commercial 
Arbitration Act ('86); International Sale of Goods Act ('88); International Trusts Act ('89); Interpretation 
Act0 ('81); Interprovincial Subpoena Act; Intestate Succession Act sub nom. Part IV Probate Act* ('39); 

Jurors Act (Qualifications and Exemptions)0 ('81) now in Jury Act; Legitimacy Act* ('20) sub nom. Part 
I of Children's Act, now in Child Status Act ('96)(not proc.); Limitation of Actions Act* ('39); 
Maintenance and Custody Enforcement Act ('84) sub nom. Custody Enforcement and Jurisdiction Act, 
Maintenance Enforcement Act; Mental Health Act ('94); Occupiers' Liability Act0 ('84); Partnerships 
Registration Ad in Partnership Act; Personal Property Security0 ('90); Proceedings Against the Crown 
Act* ('73); Reciprocal Enforcement of Judgments Act0 ('74); Reciprocal Enforcement of Judgements 
(United Kingdom) Act ('87) sub nom. Canada-U.K. Recognition (and Enforcement) of Judgements Act; 
Reciprocal Enforcement of Maintenance Orders Act0 ('51, '83); Retirement Plan Beneficiaries Act' ('87); 
Statutes Act'; Survival of Actions Act'; Transboundary Pollution (Reciprocal Access) Act ('85); Variation 

of Trusts Act ('63); Vital Statistics Act ('96); Warehousemen's Lien Act 0('38); Wills Act - (Part 3) 
International ('94) sub nom. Probate Act Part VII. Total: 41. 

Quebec 

NOTE: This list has not been updated to take account of the Civil Code of Quebec (1994). 

The following is a list of Uniform Acts which have some equivalents in the laws of Quebec. With few 
exceptions, these equivalents are in substance only and not in form. Bulk Sales Act: see a. 1569a and 
s.C.C. (S.Q. 1910, c. 39, mod. 1914, c. 63 and 1971, c. 85, s. 13)-similar; Child Abduction (Hague 
Convention) Act' ('84); Criminal Injuries Compensation Act; see Loi sur l'indemnisation des victimes 
d'actes criminels, L.R.Q. (1977) eh. 1-6 - quite similar; Evidence Act: Affirmation in lieu of oath: see a. 

299 C.P.C. -similar; International Commercial Arbitration Ad ('86) sub nom. Civil Code, Code of Civil 
Procedure; International Sale of Goods Act' ('91); Judicial Notice of Acts, Proof of State Documents: see 
a. 1207 C. C. similar to Proof of State Documents; Human Tissue Gift Act: see a. 20, 21, 22 C. C.- similar: 

470 



TABLE IV 

Interpretation Act: see Loi d'interpn!tation L.R.Q. (1977) eh. I-16 particularly, a. 49: cf. a. 6(1) of the 
Uniform Act, a. 40: cf. a. 9 of the Uniform Act, a. 39 para. 1: cf a. 7 of the Uniform Act, a. 41: cf a. 11 
of the Uniform Act, a. 42 para. I: cf a. 13 of the Uniform Act - these provisions are similar in both Acts; 
Partnerships Registration Act: see Loi sur Jes declarations des compagnies et societes, L.R.Q. (1977) eh. 
D-1- similar; Presumption of Death Act: see a. 70, 71 and 72 C. C.- somewhat similar: Service of Process 
by Mail Act: see a. 138 and 140 C.P.C.- s. 2 of the Uniform Act is identical; Trustee Investments: see a. 
981 a et. sq. C.C.- very similar; Warehouse Receipts Act: see Loi sur Jes connaissements L.R.Q. (1977) 
eh. C-53- s. 23 of the Uniform Act is vaguely similar; Wills Act: see C.C. a. 842 para. 2: cf. s. 7 of the 
Uniform Act, a. 864 para. 2: cf. s. 15 of the Uniform Act, a. 849: cf. s. 6(1) of the Uniform Act, a. 854 
para. I: cf. of s. 8(3) of the Uniform Act- which are similar. 

NOTE: 
Many other provisions of the Quebec Civil Code or of other statutes bear resemblance to the Uniform 
Acts but are not sufficiently identical to justify a reference. Obviously, most of these subject matters 
are covered one way or another in the Jaws of Quebec. 

Saskatchewan 

Arbitration Act ('92); Child Abduction (Hague Convention) Act ('86); Contributory Negligence Act ('44); 
Court Jurisdiction and Proceedings Transfer Act ('97); Devolution of Real Property Act ('28); Electronic 
Commerce Act (2000) sub nom. Electronic Documents and Information Act; Enforcement of Canadian 
Judgments Act ('97); Enforcement of Judgments Conventions Act ('98); Evidence - Foreign Affidavits 
('47), Photographic Records ('45), Russell v. Russell ('46), Electronic Evidence (2000); Extrajudicial 
Custody Order Act0 ('77); Extra-Provincial Custody Orders Enforcement Actt ('77) [Now withdrawn in 
favour of Maintenance and Custody Enforcement Act. ]; Foreign Judgments Act ('34); Intercountry 
Adoption Act ('95); International Commercial Arbitration Act ('88); International Sale of Goods Act 
('91); International Trusts Act ('94); Interpretation Act0 ('43); Interprovincial Subpoenas Act0 ('77); 
Intestate Succession Act ('28); Legitimacy Act0 ('20, '61); Limitation of Actions Act ('32); Partnership 
Registration Act" ('41) sub nom. Business Names Registration Act; Personal Property Security Act0 ('79, 
'93); Powers of Attorney Act0 ('83); Proceedings Against the Crown Act0 ('52); Reciprocal Enforcement 
of Judgments Act ('40); Reciprocal Enforcement of Judgements (United Kingdom) Act ('88) sub nom. 

Canada-U.K. Recognition (and Enforcement) of Judgements Act; Reciprocal Enforcement of Maintenance 
Orders Act ('68, '81, '83); Regulations Act0 ('63, '82); Survival of Actions Act ('90); Survivorship Act 

('42, '62); Trustee (Investments) ('65); Variation of Trusts Act ('69); Vital Statistics Act ('50); 
Warehousemen's Lien Act ('21); Wills Actt ('31); Wills Act- International ('81, re-enacted '96). 
Total: 37. 
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Yukon Territory 

Bulk Sales Act ('56); Child Abduction (Hague Convention) Act ('81); Condominium Insurance Act 
('81); Conflict of Laws (Traffic Accidents) Act ('72); Contributory Negligence Act0 ('55); Court 
Jurisdiction and Proceedings Transfer Act (2000); Criminal Injuries Compensation Act0 ('72, '81) sub 

nom. Compensation for Victims of Crime Act; Defamation Act ('54, '81); Dependants Relief Act 
('81); Devolution of Real Property Act ('54); Electronic Commerce Act (2000); Enforcement of 
Canadian Judgments and Decrees Act (2000);Evidence Act0 ('55), Foreign Affidavits ('55), Judicial 

Notice of Acts, etc. ('55), Photographic Records ('55), Russell v. Russell ('55) Electronic Evidence 
(2000); Family Support Act' ('81) sub nom. Matrimonial Property and Family Support Act; Frustrated 
Contracts Act (' 81 ); Human Tissue Gift Act (' 81 ); International Commercial Arbitration Act (' 86); 

International Sale of Goods Act ('92); Interpretation Act* ('54); Interprovincial Subpoena Act ('81); 

Intestate Succession Act0 ('54); Legitimacy Act* ('54); Limitation of Actions Act ('54); Married 
Women's Property Act0 ('54); Perpetuities Act0 ('81); Personal Property Security Act0 ('81); 

Presumption of Death Act ('81); Reciprocal Enforcement of Judgments Act ('56, '81); Reciprocal 
Enforcement of Judgements (United Kingdom) Act ('84); Reciprocal Enforcement of Maintenance 
Orders Act ('81 ); Regulations Act0 ('68); Retirement Plan Beneficiaries Act (' 81 ); Survival of Actions 

Act ('81); Survivorship Act ('81); Testamentary Additions to Trusts ('69) see Wills Act, s. 29; Trustee 
(Investments) ('62, '81); Vital Statistics Act0 ('54); Warehousemen's Lien Act ('54); Wills Act' ('54). 

Total: 44. 
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EXPLANATORY NOTE 

This index specifies the year or years in which a matter was dealt with by the Conference . 

If a subject was dealt with in three or more consecutive years, only the first and the last years of the 
sequence are mentioned in the index. 

The inquiring reader, having learned from the cumulative index the year or years in which the subject in 
which he or she is interested was dealt with by the Conference, can then turn to the relevant annual Proceedings 

of the Conference and ascertain from its index the pages of that volume on which his or her subject is dealt with. 

If the annual index is not helpful, check the relevant minutes of that year. 

Thus the reader can quickly trace the complete history in the Conference of his or her subject. 

The cumulative index is arranged in parts: 

Part I. Conference: General 
Part 11. Drafting Section 
Part III. Civil Section 

Part IV. Criminal Law Section 

An earlier compilation of the same sort is to be found in the 1939 Proceedings at pages 242 to 257. It is 
entitled: TABLE AND INDEX OF MODEL UNIFORM STATUTES SUGGESTED, PROPOSED, 
REPORTED ON, DRAFTED OR APPROVED, AS APPEARING IN THE PRINTED PROCEEDINGS OF 

THE CONFERENCE 1918-1939. 

PART I 

CONFERENCE: GENERAL 

Accreditation of Members: See Members. 
Auditors: '79. 
Banking and Signing Officers: '60-'61. 
Canadian Intergovernmental Conference Secretariat: '78, '79, '95. 
Civil Section: named, '96. 
Committees: 

on the Agenda: '22, '87. 
on Finances: '77, '81, '87, '88. 

on Finances and Procedures: '61-'63, '69, '71, '73-'79, '83, '85. 
on Future Business: '32. 
on Law Reform: '56, '57. 
on New Business: '47. 
on Organization and Function: '49, '53, '54, '71. 
Constitution: '18, '44, '60, '61, '74, '96. See also Statement of Renewal. 
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Copyright: '73. 
Cumulative Indexes: '39, '75, '76. 
Executive Secretary: '73-'78, '81. 
Governance: '90. 

See Statement of Renewal 
Government Contributions: ' 19, '22, '29, '60, '61 ,  '73, '77, '79, 

'8 1 ,  '86. 
Honorary Presidents, List of, 1923-1950: '50; 1918-1977: '77. 
International Conventions on Private International Law: '7 1-'91 .  

See also under CIVIL SECTION. 

Law Reform: '56-'58, '69, '7 1 ,  '72, '86. 
Legal Ethics and Professional Conduct: '73. 
Liaison Committee with NCCUSL: '79, '86, '87. 
Living Past Presidents, List of: 199 1 .  
Mandate: '90, '96. 

See Statement of Renewal. 
Media Relations: '79, '83, '96. 

Members, 
Academics as: '60. 
Accreditation of: '74, '75, '77. 
Defense Counsels as: '59, '60. 

List of, 19 18-1944: '44; 1918-1977: '77. 
Memorials to Deceased Members: '77-'79, '85, '86, '00. 
Mid-Winter Meeting: '43. 

Name in French: '95. 

Officers: '48, '51 ,  '77, '90. 
Participation: '90. 

See Statement of Renewal. 
Presentations by Outsiders: '75. 
Presidents, List of, 1918-. 
Press: '43-'49, '6 1 ,  '96. 
Press Representative: '49. 
Procedures: '90. 

See Statement of Renewal. 
Public Relations: '49, '79, '00. 

Research, 
Co-ordinator: '76. 

General: '73, '74, '79. 
Interest: '77, '79. 

Rules: '74, '75, '88. 
Rules of Drafting: ' 18, ' 19, '24, '41-'43, '48, '86, '89. 
Sales Tax Refunds: '52, '6 1. 

Secretary, list of: 1 9 18-1950: '50; 1 9 1 8-1977: '77. 
Secretary, office of: '74. 
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Staff: '28-'30, '53, '59, '61-'63, '69, '73. 
Statement of Policy: '90. 

See Statement of Renewal. 
Statement of Renewal: '90, '96. 

Stenographic Service: '37, '42, '43. 
Structure: '90, '96. 

Treasurer, as signing officer: '60. 

list of, 1918-1950: '50; 1918-1977: '77. 
Uniform Acts, 

Amendments: '29. 
Changes in Drafts to be Indicated: '39. 

Consolidation: '39, '41, '48-'52, '58-'60, '72, '74-'78, '89. 
Explanatory Notes: '42, '76. 
Footnotes: '39, '41. 
Form of: '19, '76. 
French Language Drafts of Uniform Acts: '85, '89. 
Implementation of: '75-'77. 
Marginal Notes: '41, '76-'78. 
Promotion of: '61-'63, '75-'77. 
Revision of: '79. 

Uniform Construction (Interpretation) Section: '41, '59, '60, 
'66-'69. 

Vice-Presidents, List of, 1918-1950: '50; 1918-1977: '77. 
Vice-President, replacement, 1994. 

PART II 

DRAFTING SECTION 

Bilingual Drafting: '68, '69, '79, '82, '85-'87, '89. 
Canadian Law Information Council (CLIC): '74-'79, '85, '86. 
Canadian Legislative Drafting Conventions: '74-'79, '86, '87, '89. 

See also Drafting Conventions. 
Commonwealth Association of Legislative Counsel: '86. 
Computers: '68, '69, '75-'78. 
Drafting Conventions: '68-'71, '73, '89. 

See also Canadian Legislative Drafting Conventions and Rules of Drafting. 
Drafting Styles: '68, '76. 
Drafting Workshop, Established: '67. 

French Language Drafting Conventions: '84, '86, '87, '89. 
French Language Drafts of Uniform Acts: '85. 

Jurors, Qualifications, Etc.: '75, '76. 
Legislative Draftsmen, Training, Etc.: '75-'79, '85. 
Metric Conversion: '73-'78. 
Purposes and Procedures: '77, '78, '82-'88. 
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Quicklaw Systems: '85. 
Regulations, Indexing: '74. 
Rules of Drafting: '73. 

See also Canadian Legislative Drafting Conventions and Drafting Conventions and under 
CONFERENCE - GENERAL. 

Section, Established: '67. 
Name: '74, '75, '90. 
Officers: Annual. 

Sexist Language: '85, '86. 
Statutes, Act: '71-'75. 

Automated Printing: '68, '69, '75. 

Computerization: '76, '77, '79. 
Indexing: '74, '78, '79. 

Translation: '78. 
Subordinate Legislation: '85. 
Transitional Provisions: '85. 
Uniform Acts, Style: '76. 

Accumulations: '67, '68. 
Actions against the Crown: '46, '48, '49. 

PART Ill 

CIVIL SECTION 

continued sub nom. Proceedings Against the Crown. 
Administrative Procedures: '90, '91. 
Adoption: '47, '66-'69. See Effect of Adoption Act. 
Adoption: See also International Adoption. 
Adoption of Uniform Acts, Statement on: '84. 
Age for Marriage, Minimum: See Marriage. 
Age of Consent to Medical, Surgical and Dental Treatment: '72-'75. 
Age of Majority: '71. 

Amendments to Uniform Acts: '49-'83. 
Arbitrations: '30, '31, '86, '89, '90, '95. 
Arbitration and builders' liens: '95- '98. 
Assignment of Book Debts: '26-'28, '30-'36, '39, '41, '42, '47-'55. 
Automobile Insurance: See Insurance: Automobile. 
Bill of Rights: '6 I .  

Bills of Sale, General: '23-'28, '31, '32, '34, '36, '37, '39, 
'48-'60, '62-'65, '72. Mobile Homes: '73, '74. 

Birth Certificates: See Evidence, Birth Certificates. 
Builders' liens and arbitration: '95 - '98. 
Bulk Sales: '18-'21, '23-'29, '38, '39, '47-'61, '63-'67. 
Canada Evidence Act: s. 36: '62, '63. 
Canada-France Convention on ... Judgments: '96, '97. 
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Canada-U.K. Convention on the Recognition and Enforcement of 
Judgments: '80-'82. 

Cemetery Plots: '49, '50. 

Change of Name: '60-'63, '84, '85, '87. 
Chattel Mortgages: '23-'26. 
Child Abduction: '81, '84. 

Child Status: '80-'82, '90, '91. 
Child Witnesses: '91-'93. 
Children Born Outside Marriage: '74-'77. 
Civil Jurisdiction of Courts: '92-'94. 
Class Actions: '77-'79, '84-'90, '95, '96. 

Collection Agencies: '33, '34. 
Common Trust Funds: '65-'69. 

Commercial Franchises: '79, '80. 
Commercial Law Strategy: '96-'00 
Commercial Leasing: '99. 
Commercial Liens, '93- '96. 
Commorientes: '36-'39, '42, '48, '49. See also under Survivorship. 
Company Law: '19-'28, '32, '33, '38, '42, '43, '45-'47, '50-'66, 

'73-'79, '82-'85. 
Compensation for Victims of Crime: '69, '70. 

Computer Records: (See Evidence- electronic records). 
Conditional Sales: '19-'22, '26-'39, '41-'47, '50-'60, '62. 
Condominium Insurance: See under Insurance. 
Conflict of Laws, Traffic Accidents: '70. 
Conflict of Laws, Matrimonial Property: '96. 
Construction liens and arbitration: '95 - '98. 
Consumer Credit: '66, '90-'97. 
Consumer Protection: '67, '68, '70, '71. 
Consumer Sales Contract Form: '72. '73. 
Contempt, law of: '89-'92. 
Contingency Fees: '85. 
Contributory Fault: '82-'84. 

See Contributory Negligence 

Contributory Negligence: '23, '24, '28-'36, '50-'57. 
Last Clear Chance Rule: '66-'69. 

Tortfeasers: '66-'77, '79. 
See Contributory Fault. 

Convention on the Limitation Period in the International Sale of 
Goods: '75, '76, '98. 

Copyright: '73. 

Cornea Transplants: '59, '63. See also Eye Banks and Human Tissue. 
Coroners: '38, '39, '41. 
Corporation Securities Registration: '26, '30-'33. 
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Court Orders Compliance Act: '89-'92. 
Courts Martial: See under Evidence. 
Criminal Injuries Compensation: See Compensation for Victims of 

Crime: '83. 

Custody Jurisdiction and Enforcement: '86-'90. 
See also Interprovincial Child Abduction. 

Data Protection (Privacy) '95-'99. 
Daylight Saving Time: '46, '52. 

Decimal System of Numbering: '66-'68. 
Defamation: '44, '47-'49, '62, '63, '79, '83-'91, '94. 

See also Libel and Slander. 

Dependants Relief: '72-'74. See also Family Relief. 
Devolution of Estates: '19-'21, '23, '24, '60. 
Devolution of Real Estate (Real Property): '24, '26, '27, '54, '56, 

'57, '61, '62. 
Disadvantaged Witnesses: '91-'93. 
Disclosure of Cost of Consumer Credit: '90-'98. 
Distribution: '23. 
Documents of Title: '91, '92, '95. 
Domestic Property, choice of law and jurisdiction: '96, '97 
Domicile: '55, '57-'61, '76. 

Effect of Adoption: '47, '66-'69, '83-'86. 
Electronic Data Interchange: '93. 
Electronic Commerce: '97-'00. 
Enactrnents of Uniform Acts: Annual since '49. 
Enforcement of Canadian Judgments: '91-'94. See also Judgments. 
Enforcement of Canadian Decrees: '96- '97. See Non-money judgments. 
Enforcement of judgments against income protection plans, '96, '99. 
Evidence, 

Children: '91-'93. 
Computer Data: '93-'98. 
Courts Martial: '73-'75. 
DNA: '93. 
Electronic Records: '93-'98 (Joint Sessions). 
Federal-Provincial Project: '77. 
Foreign Affidavits: '38, '39, '45, '51. 
General: '35-'39, '41, '42, '45, '47-'53, '59-'65, '69-'81, '85. 
Hollington vs. Hewthome: '71-'77. 
Photographic Records: '39, '41-'44, '53, '76, '94, '98, (Joint Session). 
Proof of Birth Certificates: '48-'50. 

Proof of Foreign Documents: '34. 
Russell vs. Russell: '43-'45. 

Section 6, Uniform Act: '49-'51. 
Section 38, Uniform Act: '42-'44. 
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Section 62, Uniform Act: '57, '60. 
Self-Criminating Evidence Before Military Boards of lnquiry: '76. 

See also Evidence, Courts Martial. 
Taking of Evidence Abroad: '77. 

Expropriation: '58-'90. 

Extraordinary Remedies: '43-'49. 

Extra-Provincial Child Welfare Guardianship and Adoption Orders: '87, 
'88. See Inter-Jurisdictional Child Welfare Orders. 

Extra-Provincial Custody Orders Enforcement: '72, '74, '76-'84. 
Extra-Provincial Recognition on Health Care Directives Act: '92. 
Eye Banks: '58, '59. 

See also Cornea Transplants, Human Tissue, Human Tissue Gifts. 
Factors: '20, '32, '33. (See also International Factoring). 
Family Dependents: '43-'45. See also Family Relief. 
Family Relief: '69-'73. 

See also Testators Family Maintenance and Dependants Relief. 
Family Support Act: '80, '85, '86. 
Family Support Obligations: '80. 
Fatal Accidents: '59-'64. 

Federal Security Interests: '99, '00. 
Financial Exploitation of Crime: '84-'89, '95- '97. 
Fire Insurance: See under Insurance. 

Foreign Affidavits: See Evidence, Proof of Foreign Affidavits. 
Foreign Arbitral Awards: '85. 
Foreign Documents: See Evidence, Proof of Foreign Affidavits. 
Foreign Judgments: '23-'25, '27-'33, '59, '61, '62, '82, '94-'00. 

See also Foreign Money Judgments and Reciprocal Enforcement of Judgments. 
Foreign Money Claims: '89, '90. 
Foreign Money Judgments: '63, '64. 
Foreign Torts: '56-'70. 
Franchises: '83-'85. 
Fraudulent Conveyances: '21, '22. 
French Version of Consolidation of Uniform Acts: '85-'89. 
Frustrated Contracts: '45-'48, '72-'74. 
Goods Sold on Consignment: '39, '41-'43. 
Hague Conference on Private International Law: '66-'70, '73-'78. 

Health Care Directives: '90-'92. 
Highway Traffic and Vehicles, 

Common Carriers: '48-'52. 

Financial Responsibility: '51-'52. 
Parking Lots: '65. 
Registration of Vehicles and Drivers: '48-'50, '52. 
Responsibility for Accidents: '48-'50, '52, '54, '56-'60, '62. 
Rules of the Road: '48-'54, '56-'67. 
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Safety Responsibility: '48-'50. 
Title to Motor Vehicles: '51, '52. 

Home Owner's Protection: '84, '85. 

Hotelkeepers: '69. See also Innkeepers. (See also Commercial Liens). 
Human Tissue: '63-'65, '69-'71, '86-'89. 

See also Cornea Transplants, Eye Banks. 
Identification Cards: '72. 
Illegitimates: '73. 

Income Security Plans: exigibi1ity: '96-'99. 
Income Tax: '39, '41. 

Infants' Trade Contracts: '34. 
Innkeepers: '52, '54-'60, '62. See also Hotelkeepers. 
Installment Buying: '46, '47. 
Insurance, 

Automobile: '32, '33. 
Condominium: '70-'73. 
Fire: ' 18-'24, '33. 

Life: '21-'23, '26, '30, '31, '33. 
International Adoption: '93. 
Inter-Jurisdictional Child Welfare Orders: '88-'90. 

See Extra-Provincial Child Welfare, Guardianship and Adoption Orders. 
International Administration of Estates of Deceased Persons: '77-'79. 
International Commercial Arbitration: '86. 
International Conventions, Law of Nationality vis-a-vis Law of 

Domicile: '55. 
International Conventions on Enforcement of Judgments: '97. 
International Conventions on Private International Law: '73-'83. 

See also under PART I, CONFERENCE, General Matters. 
International Convention on Travel Agents. See Travel Agents. 
International Factoring (Unidroit Convention) '95. 
International Financial Leasing (Unidroit Convention) '95. 
International Institute for the Unification of Private Law 

(Unidroit): '66, '69, '71, '72, '95. 
International Sale of Goods: '83-'85, '98. 
International Trusts Act: '87, '88. 
International Wills: See under Wills. 

Interpretation: '33-'39, '41, '42, '48, '50, '53, '57, '61, '62, 

'64-'73. 
Sections 9-11: '75-'77. 
Section 11: '74. 

Interprovincial Child Abduction: '85-'88. See also Custody 
Jurisdiction and Enforcement. 

Interprovincial Subpoenas: '72-'74, '97-'98. 

Intestate Succession: '22-'27, '48-'50, '55-'57, '63, '66, '67, '69, 
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'83-'85. See also Devolution of Real Property. 
Investment Securities, Transfer:'93-'00. 
Joint Tenancies, Termination of: '64. 
Judgments: See Reciprocal Enforcement of Judgments, see also Foreign 

Judgments, Foreign Money Judgments, Non-money Judgments, Unsatisfied Judgments. 

Judgments: Reciprocal Enforcement of Judgments (United Kingdom Convention): '80-'82. 
Judicial Decisions Affecting Uniform Acts: '51-'83. 

Judicial Notice, Statutes: '30, '31. 

State Documents: '30, '31. 
Jurisdiction: Assumption and Transfer: '92-'94. 

Jurors, Qualifications, etc.: '74-'76, '92-'94 (Joint Session, '94). 

Labour Laws: '20. 
Land Titles: '57. 
Landlord and Tenant: '32-'37, '39, '54. 
Law of Contempt: '89-'92. 

Law Reform: '56-'58, '69, '71-'80, '86. 
Leasing: '99 (and see International Financial Leasing) 
Legislative Assembly: '56-'62. 

Legislative Titles: '64. 

Legitimation: '18-'20, '32, '33, '50, '51, '54-'56, '58, '59. 
Libel and Slander: '35-'39, '41, '43. Continued sub nom. Defamation. 
Liens (commercial non-possessory): '92-'96, '00. 
Liens (builders', and arbitration): '95-'98. 

Limitation of Actions: '26-'32, '34, '35, '42-'44, '54, '55, '66-'79, '82. 
Limited Liability Partnerships: '99, '00. 
Limitation Period in the International Sale of Goods: See Convention 

on the Limitation Period in the International Sale of Goods. 
Limitations (Enemies and War Prisoners): '45. 
Limited Partnerships: See under Partnerships. 
Lunacy: '62. 
Maintenance Orders and Custody Enforcement: '84, '85. 
Maintenance Orders: See Reciprocal Enforcement of Maintenance Orders. 
Majority: See Age of Majority. 
Marriage, Minimum Age: '70-'74. 

Solemnization: '47. 
Married Women's Property: '20-'24, '32, '35-'39, '41-'43. 
Matrimonial Property: '77-'79, '85-'89, '96, '97. 
Mechanics' Liens: '21-'24, '26, '29, '43-'49, '57-'60. 

- and Arbitration: '95-'98. 
Medical Consent of Minors Act: '72-'75, '89. 
Mental Diseases, Etc.: '62. 
Mental Health Law Project: '84-'88, '93. 

Motor Vehicles, Central Registration of Encumbrances: '38, '39, 
'41-'44. 
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New Reproductive Technologies: '89, '90. 
Non-Money Judgments: '96, '97. 

Non-Possessory Liens: '93-'96. See Commercial Liens. 
Occupiers Liability: '64-'71, '73, '75. 
Partnerships, General: '18-'20, '42, '57, '58. 

Limited: '32-'34. 
Limited Liability: '99, '00. 

Registration: '29-'38, '42-'46. 
Pension Trust Funds: See Rule Against Perpetuities, Application 

to Pension Trust Funds. 
Pension Trusts and Plans, Appointment of Beneficiaries: '56, '57, 

'73-'75. 
Perpetuities: '65-'72. 
Personal Property Security: '63-'71, '82-'86, '99, '00. 

Personal Representatives: '23. 
Pleasure Boat Owners' Accident Liability: '72-'76. 
Powers of Attorney: '42, '75-'78. 
Prejudgment Interest on Damage Awards: '75-'79, '82. 
Presumption of Death: '47, '58-'60, '70-'76. 

Privacy (tort): '90-'91, '94. 
Privacy (data protection): '95-'99. 

Private International Law: '73-'00. 
Privileged Information: '38. 
Probate Code: '89. 

Procedures of the Uniform Law Section: See Uniform Law Section, Civil Section. 
Proceedings Against the Crown: '50, '52. See also Actions Against the 

Crown. 
Products Liability: '80, '82. 
Protection of Privacy, General: '70-'77, '79, '85-'91, '95-'99. 
Provincial Offences Procedures: '89-'92. 
Purposes and Procedures: '83, '85. 

Reciprocal Enforcement of Custody Orders: '72-'74. 
See also Extra-Provincial Custody Orders Enforcement. 

Reciprocal Enforcement of Judgments: '19-'24, '25, '35-'39, '41-'58, 
'62, '67, '89, '91-'94. 

Reciprocal Enforcement of Maintenance Orders: '21, '24, '28, '29, '45, 
'46, '50-'63, '69-'73, '75-'79, '82-'86. 

Reciprocal Enforcement of Tax Judgments: '63-'66. 

Regulations, Central Filing and Publication: '42, '43, '63, '82. 

Regulatory Offences Procedures: See Provincial Offences Procedures. 
Registered Plan (retirement income) Exemption: '96-'99. 
Residence: '47-'49, '61. 

Revision of Uniform Acts: '79, '80. 
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RRSPs- exigibility: '96-'99. 
Rule Against Perpetuities, Application to Pension Trust Funds: 

'52-'55. See also Perpetuities. 

Rules of Drafting: '18, '19, '41-'43, '47, '48, '62, '63, '65, '66, 

'70, '71, '73. See also in Part ii. 

Sale of Goods, General: '18-'20, '41-'43, '79-'82, '84, '85, '87-'91, '99, '00. 
International: See International Sale of Goods Act; See Convention on the Limitation Period in the 
International Sale of Goods. 

Sales on Consignment: '28, '29, '38, '39, '41, '42. 
Search and Seizure under the Charter of Rights: '90. 

Securities, Transfers: '93 - '00. 

Service Abroad of Judicial and Extra-Judicial Documents in Civil 
and Commercial Matters: '79. 

Service of Process by Mail: '42-'45, '82. 
Soldiers' Divorces: See Evidence: Russel/ vs Russel/. 

State Documents: See Judicial Notice. 
Statement of Renewal: '90. 
Status of Women: '71. 
Statute Books, Preparation, Etc.: '19, '20, '35, '36, '39, '47, '48. 
Statutes: Act: '71-'74, '75, '82. 

Form of: '35, '36, '39. 
Judicial Notice of: See Judicial Notice. 
Proof of, in Evidence: See Evidence. 

Steering Committee: '87, '88. 
Subrogation: '39, '41. 
Substitute Decision Making in Health Care: '90-'92. 
Succession Duties: '18, '20-'26. 

Support Obligations: '74-'79. 
Survival of Actions: '60-'63. 
Survivorsip: '53-'60, '69-'71. See also Commorientes. 
Taking of Evidence Abroad in Civil or Commercial Matters: '79. 
Testators Family Maintenance: '47, '55-'57, '63, '65-'69. 

See also Family Relief. 
Time Sharing: '83-'87. 
Trade Marks: '92. 

Trades and Businesses Licensing: '75, '76. 

See also Travel Agents. 

Trade Secrets: '87, '88. 
Traffic Accidents: See Conflict of Laws, Traffic Accidents. 
Trafficking in Children: '90, '91. 
Transboundary Pollution Reciprocal Access Act: '80-'85, '89, '00. 

Transfer of lnvestment Securities: '93 - '00. 
Transfer of Jurisdiction: '92-'94. 
Travel Agents: '71-'75. 
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Treaties and Conventions, Provincial Implementation: '60, '6 1 .  

Trustees, General: '24-'29. 

Investments: '46, '47, '5 1 ,  '54-'57, '65-'70, '95 - '97. 

Trusts, Conflict of Laws: '86-'88. 

Trusts, International Trust Convention: '85-'87. 

Trusts, Testamentary Additions: '66-'69. 

Variation of: '59-'6 1 ,  '65, '66. 

Unclaimed Goods with Laundries, Dry Cleaners: '46. 

Unclaimed Intangible Property: '9 1 ,  '98 -'00. 

Unfair Newspaper Reports: '42. 

Unidroit: See International Institute ... 

Uniform Acts: 
Amendments to and Enactrnents of: '49-'83. 

Consolidation: '39, '41, '48-'52, '54, '60, ' 6 1 ,  '74-'79. 

Judicial Decisions Affecting: '51-'83. 

Uniform Commercial Code, Article 8: '93 - 99. See Securities Transfer 
Uniform Commercial Code, Article 9: '99. 

Uniform Construction Section: See under Uniform Acts in Part I. 

Uniform Law Section, Organization, Procedures, Purposes: '54, 

'73-'79, '83, '85. See also under Part I. 
Uninsured Pension Plans, Appointment of Beneficiaries: '56, '57. 

United Kingdom: '80-'82. See also Judgments. 

University of Toronto Law Journal: '56. 

Unsatisfied Judgment: '67-'69. 

Variation of Trusts: See Trusts, Variation of. 
Vehicle Safety Code: '66. 

Vital Statistics: '47-'50, '58, '60, '76-'78, '83-'86. 

Wagering Contracts: '32. 

Warehousemen's Liens: ' 1 9-'21 ,  '34. (See also Commercial Liens). 
Warehouse Receipts: '38, '39, '41-'45, '54. (See also Documents of Title). 
Wills, General: ' 1 8-'29, '52-'57, '60, '61 ,  '82-'87. 

Conflict of Laws: ' 5 1 ,  '53, '59, '60, '62-'66. 

Execution: '80, '87. 

Impact of Divorce on Existing Wills: '77, '78. 

International: '74, '75. 

Section 5 (re Fiszhaut): '68. 

Section 17: '78. 

Section 2 1(2): '72. 

Section 33: '65-'67. 

Substantial compliance: '00 

Women: See Status of Women. 
Workmen's Compensation: '21 ,  '22, '82. 
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PART IV 

CRIMINAL LAW SECTION 

Subjects considered each year are listed in the minutes of the year and published in the Proceedings of that 

year. This note refers only to Section papers published in the Annual Proceedings or on the Conference web 
site. 

Agents in Criminal Courts: '97. 

Charter applications: '00. 

Corbett applications: '00. 

Corporate Criminal Liability: '99. 

Evidence: 
Electronic: '94-'98. (Joint sessions) 
of Spouses: '98. 

Financial Exploitation of Crime: See Civil Section table. 
Private Prosecutions: '95. 

Publication Bans: '96. 

Public Nudity: '98. 

Swarming: '00. 

485 


	2000 1 (2) ocr
	2000 2ocr
	2000 3ocr
	2000 4ocr
	2000 5 ocr
	2000 5 (1)ocr
	2000 6ocr
	2000 7 ocr
	2000 8ocr
	2000 9ocr



